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DUKB  T.  HUFFMAN  et  aL 
(Supreme  Conrt  of  Georgia.    May  16,  1912.) 

(8yUalu9  hf  the  Court,) 

L  DbeDS      (I     132*)^OON8TBUCnON-~ESTATB 
GONVBTSD. 

Where  a  man  conveyed  property  to  his 
daughter  for  life,  with  remainder  ^'to  her  chil- 
dren, or  the  representatiyes  of  children,  living 
at  the  time  of  her  death,  and  if  she  shall  die 
without  children,  or  the  representatiyes  of  chil- 
dren, then  living,  said  property  is  conveyed  to 
her  brother  or  brothers,  and  their  children  sur- 
viving," and  where  at  the  time  of  the  making 
of  the  deed  the  grantor  had  two  sons,  both  of 
whom  died  before  the  death  of  the  life  tenant, 
but  each  left  children  who  survived  her,  upon 
her  death  without  leaving  children  or  repre- 
aentatives  of  children  the  children  of  her  de- 
ceased brothers  took  the  property  per  capita; 
there  being  nothing  in  the  deed  to  indicate  a 
different  intention. 

[Dd.  Note.— For  other  caaei,  see  Dieeds,  Gent 
Die  II  866^  367,  872»  878;  Dec  Dig.  |  132.*) 

fAddiHonal  ByTlahtu  hy  Editorial  Staff.) 

2.  Deeds  (|  1JB2*>— Cowstbuotion— Pabties— 
"subvivinq." 

In  a  deed  to  the  grantor's  daughter  for 
life,  with  remainder  to  her  children  or  their 
representatiyes  living  at  her  death,  or  if  she 
should  die  without  children  then  to  her  brother 
or  brothers  and  their  children  surviving,  the 
word  "surviying"  refers  to  surviving  the  life 
tenant,  and  not  surviving  their  respective  par- 
ents. 

[Ed.  Note. — For  other  cases,  see  Deeds.  Gent. 
Dig.  If  866^  867,  872,  878;   Dee.  Di^  I  lA^ 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  8,  pp.  6825-^832.] 

Error  from  Superior  Gourt,  Jones  Gonnty ; 
Jas.  B.  Park,  Judge. 

Action  by  Mattie  Huffman  and  others 
against  N.  !#.  Duke.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    AflSrmed. 

Mattie  Huffman  and  others  filed  their  pe- 
tition for  partition  of  certain  real  estate, 
naming  Mrs.  Nannie  L.  Duke  as  defendant. 
The  case  was  submitted  to  the .  presiding 
judge  on  an  agreed  statement  of  facts,  in 
substance  as  follows:  In  1872,  Thad  G.  Holt, 
Br.,  executed  a  "deed  of  conveyance  to  my 
wife,  Nancy,  and  to  my  daughter,  Ellen,  to 
the  property  hereinafter  described,  on  the 
considerations  and  with  the  reservations  and 
conditions  and  limitations  herein  set  forth." 
It  recited  a  consideration  of  love  and  affec- 


tion for  his  wife  and  daughter  and  a  desire 
to  save  them  the  expense,  trouble,  and  annoy- 
ance of  administering  on  his  estate  after  his 
death.  It  conveyed  to  his  wife  a  house  and 
lot  where  he  resided,  a  farm  containing  1,300 
acres,  another  lot  containing  90  acres,  and 
certain  personalty.  It  declared:  "The  above 
property  is  conveyed  to  and  shall  be  for  the 
sole  and  separate  use  of  my  said  wife,  Nan- 
cy, for  and  during  her  natural  life,  with 
the  power  of  disposition  by  gift  or  will,  to 
either  or  all  of  our  children.  In  such  propor- 
tions as  she  may  deem  proper.*'  He  convey- 
ed to  his  daughter  a  plantation  containing 
600  acres  and  certain  shares  of  stock.  The 
deed  then  contained  the  following:  "This 
property  is  conveyed  to  my  daughter,  deed 
shall  be  held  for  her  sole  and  separate  use 
for  and  during  her  natural  life,  and  after 
death,  to  her  children,  or  the  representatives 
of  children,  living  at  the  time  of  her  death, 
and  if  she  shall  die  without  children;  or  the 
representatives  of  children,  then  living,  said 
property  is  conveyed  to  her  brother  or  broth- 
ers, and  their  children  surviving.  So  like- 
wise if  my  wife  shall  die  without  having  dis- 
posed, by  gift  or  will,  of  the  property  con- 
veyed to  her,  the  same  is  hereby  conveyed  to 
our  children  and  the  representatives  of  our 
children,  in  equal  parts,  then  living."  The 
grantor  reserved  to  himself  a  use  for  life 
and  a  right  to  change  the  investment,  if  he 
should  deem  it  best.  Finally  be  constituted 
himself  trustee  for  his  wife  and  daughter 
At  the  time  of  the  malting  of  the  deed,  th€ 
grantor  had  living  his  daughter,  Ellen,  and 
two  sons,  Allen  and  Thad,  Jr.  They  died 
during  the  lifetime  of  the  daughter.  Alleo 
left  six  children,  who  are  still  living.  Thad 
Jr.,  left  one  child,  now  Mrs.  Nannie  L.  Duke 
When  the  deed  was  executed,  Allen  bad  twc 
children.  Four  others  were  bom  to  bin 
thereafter.  Nannie  K  Duke  was  living  whei 
the  deed  was  made.  The  grantor's  daughter 
Ellen,  died  without  children  or  representa- 
tives of  children.  The  presiding  judge  held 
that  the  children  of  the  deceased  brothert 
of  the  grantor's  daughter  took  per  capita 
and  not  per  stirpes,  and  that  the  land  should 
be  sold  and  the  proceeds  distributed  accord- 
ingly.   Mrs.  Duke  excepted. 
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Johnson  &  Johnson,  of  Gray,  for  plaintiff 
In  error.  West  &  Dasher,  of  Macon,  for  de- 
fendants in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  A  man  made  a  deed,  by  one 
clause  of  which  he  conveyed  certain  property 
to  his  daughter  for  life,  and  after  her  death, 
to  her  children,  or  the  representatives  of 
children,  living  at  the  time  of  her  death; 
"and  if  she  shall  die  without  children,  or  rep- 
resentatives of  children,  then  living,  said 
property  Is  conveyed  to  her  brother  or  broth- 
ers, and  their  children  surviving."  The 
daughter  died  without  leaving  children  or 
representatives  of  children.  Her  two  broth- 
ers died  before  she  died.  One  of  them  left 
six  children;  the  other  left  one  child.  All 
of  them  are  still  In  life.  The  question  is 
whether,  under  the  deed,  they  took  the  prop- 
erty per  stirpes  or  per  capita.  In  30  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  727,  it  is  declared 
that:  "Under  a  gift  to  'children  and  grand- 
children,* or  to  A.  and  the  children  of  B., 
or  to  the  children  of  several  persons,  wheth- 
er it  be  to  the  children  of  A.  and  B.,  or  to 
the  children  of  A.  and  the  children  of  B.,  or 
to  A.  and  B.  and  their  children,  or  to  a  class 
and  their  children,  all  take  per  capita  In  the 
absence  of  an  intention  to  the  contrary  on 
the  face  of  the  will."  This  is  quoted,  as  cor- 
rectly stating  the  general  rule,  in  Almand  v. 
Whltaker,  113  Ga.  889,  890,  39  S.  E.  395, 
though  it  is  added  that  the  presumption  in 
favor  of  the  per  capita  distribution  yields 
readily  In  favor  of  any  Indication  of  a  con- 
trary intent.  It  was  held  that  a  will  which 
gave  property  to  named  "children"  of  A.,  to 
named  "heirs"  of  B.,  and  to  C,  with  provi- 
sion for  an  "equal  division,"  fell  within  such 
general  rule,  and,  in  the  absence  of  anything 
to  Indicate  a  contrary  Intention  on  the  part 
of  the  testator,  gave  the  property  to  the 
beneficiaries  per  capita  and  not  per  stirpes. 
See,  also,  2  Jarman  on  Wills  (6th  Ed.,  by 
Sweet  and  Sanger)  1711  et.seq. 

It  would  be  unprofitable  to  discuss  the  nu- 
merous cases  which  have  dealt  with  the 
question  of  whether  a  deed  or  will  contem- 
plated a  distribution  per  capita  or  per 
stlri)es.  It  will  be  found  that  often  there 
was  some  peculiarity  in  the  language  or  con- 
text which  showed  the  intention  of  the  gran- 
tor or  testator,  or  that  words  of  a  different 
import  from  those  employed  in  the  deed  now 
under  consideration  were  used.  The  decision 
in  MacLean  v.  Williams,  116  Ga.  257,  42  S. 
E.  485,  59  L.  R.  A.  125,  was  cited  by  counsel 
for  the  plaintiff  in  error  as  controlling  in 
the  present  case.  There  the  testatrix  direct- 
ed that  two- thirds  of  the  residue  of  her  es- 
tate should  "be  distributed  in  equal  shares 
to  such  persons  in  life  at  the  time  of  my  de- 
cease who  would  then  be  the  heirs  at  law 
Df  my  deceased  husband  had  he  survived 
me,  and  that  the  other  one-third  be  dis- 
tributed in  equal  shares  to  my  own  heirs  at 
law   then   In  life."     It  was  held  that  the 


distribution  provided  for  among  the  heirs  at 
law  of  the  testatrix  should  be  per  stirpes  and 
not  per  capita.  There  are  two  lines  of  au- 
thority where  the  word  "heirs"  is  employed. 
One  class  of  decisions  holds  that,  as  It  is 
necessary  to  look  to  the  statute  of  distribu- 
tions in  order  to  ascertain  who  are  the  heirs, 
in  the  absence  of  any  words  Indicating  a 
contrary  intention,  the  law  presumes  the  in- 
tention to  be  that  they  take  as  heirs  would 
by  the  rules  of  descent  Some  decisions  hold 
that  the  use  of  such  words  as  "in  equal 
shares"  will  not  alone  suffice  to  control  this 
presumption.  Other  authorities  hold  that, 
when  the  objects  of  a  grantor's  or  testator's 
bounty  have  been  determined  by  referring  to 
the  statute  of  distributions,  the  method  of 
division  is  not  to  be  determined  with  refer- 
ence to  that  statute,  but  by  the  terms  of  the 
will  itself.  But  decisions  dealing  with  gifts 
to  heirs  have  no  application  to  the  present 
case;  nor  are  cases  applicable,  in  which  the 
words  indicate  a  purpose  to  substitute  cer- 
tain persons  or  a  certain  class  of  persons  in 
lieu  of  an  ancestor,  should  he  die  before  the 
time  of  distribution  arrives,  or  when  he  was 
dead  when  the  deed  or  will  was  made. 

[2]  In  the  deed  before  us,  In  case  of  the 
death  of  the  grantor's  daughter  without 
leaving  children  or  the  representatives  of 
children,  the  property  was  conveyed  "to  her 
brother  or  brothers,  and  their  "children  sur- 
viving." It  was  contended  that  the  word 
"surviving"  meant  children  surviving  their 
respective  parents.  We  think  that  the  word 
"surviving"  refers  to  surviving  the  life  ten- 
ant. This  construction  is  more  in  accord 
with  the  spirit  of  the  Civil  Code  1910,  S 
3680.  The  daughter  of  the  testator  having 
died  without  leaving  children,  or  representa- 
tives of  children,  this  conveyance  stood  as 
one  to  her  brother  or  brothers,  and  their 
children  surviving  her.  A  conveyance  to  a 
person,  whether  designated  by  name  or  de- 
scription, and  his  children,  creates  a  tenan- 
cy in  common;  so  likewise  of  a  conveyance 
to  two  persons  and  their  children.  Suppose 
that  both  of  the  brothers  of  the  grantor's 
daughter  had  survived  her;  the  conveyance 
would  have  been  to  them  and  their  children 
surviving.  This  would  have  created  a  ten- 
ancy in  comoion;  each  taking  per  capita. 
Had  one  brother  survived,  the  conveyance 
would  have  been  to  him  "and  their  children 
surviving,"  not  the  children  of  the  deceased 
brother  alone.  In  that  event,  there  would 
have  been  a  tenancy  in  common  between  the 
surviving  brother  and  the  surviving  children 
of  both  brothers.  As  both  brothers  died 
before  the  death  of  the  grantor's  daughter, 
the  conveyance  was  to  "their  children  sur- 
viving." This,  under  the  general  rule  above 
stated,  conveyed  the  property  to  the  children 
of  both  brothers  per  capita,  and  not  per 
stirpes,  unless  there  is  something  in  the 
deed  to  show  a  contrary  intent 

It  was  urged  that  a  general  testamentary 
scheme  of  substitution  or  representation  ap- 
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I)eared,  and  that  this  was  applicable  to  the 
children  of  the  brothers  of  the  life  tenant, 
though  the  language  used  in  regard  to  them 
was  different  from  that  employed  elsewhere 
in  the  deed.  In  this  view  we  cannot  concur. 
Throughout  the  deed  the  grantor  dealt  with 
his  sons  and  their  children  in  a  different 
manner  from  that  employed  in  regard  to  his 
wife  and  daughter.  He  gave  the  sons  noth- 
ing absolutely.  He  gave  to  his  wife  a  con- 
siderable amount  of  land  and  personal  prop- 
erty, for  life,  and  empowered  her  to  make 
a  disposition  thereof,  by  gift  or  will,  to 
either  or  all  of  the  children  of  herself  and 
the  grantor,  in  such  proportions  as  she 
might  deem  proper.  Thus  she  could  dis- 
criminate among  the  children,  or  exclude  one 
or  more  of  them.  It  was  provided  that,  If 
she  should  die  without  having  exercised  such 
power,  the  property  conveyed  to  her  "is  here- 
by conveyed  to  onr  children,  and  the  rep- 
resentatives of  our  children,  in  equal  parts, 
then  living."  The  word  "representatives" 
was  evidently  not  used  as  meaning  admin- 
istrators or  eifecutors,  but  those  taking  by 
representation  or  succession  under  deceased 
children,  and  persons  who  would  stand  in 
their  stead.  The  grantor  conveyed  land  and 
personalty  to  his  daughter  for  life,  and  in 
that  connection  also  provided  for  a  remain- 
der "to  her  children,  or  the  representatives 
of  children,  living  at  the  time  of  her  death," 
and  with  a  limitation  over  if  she  should  die 
"without  children,  or  the  representatives  of 
children,  then  living."  The  language  thus 
employed  shows  that  the  grantor  used  words 
of  representation  wherever  he  intended  for 
the  descendants  of  a  deceased  child  to  stand 
instead  of  their  parent  and  take  per  stirpes. 
But  when  he  came  to  deal  with  the  sons  and 
their  children,  he  abandoned  this  method  of 
expression,  and  provided  that,  if  his  daugh- 
ter should  die  without  leaving  children  or 
representatives  of  children,  "said  property 
is  conveyed  to  her  brother  or  brothers,  and 
their  children  surviving."  Upon  the  hap- 
pening of  the  contingency  thus  contemplat- 
ed, the  conveyance  operated  as  one  to  the 
children  of  the  grantor's  sons;  both  sons  be- 
ing dead,  and  all  their  children  surviving. 
A  conveyance  to  the  children  of  the  gran- 
tor's two  sons,  with  nothing  to  indicate  a 
contrary  intent,  conveyed  the  property  to 
them  per  capita. 

It  was  contended  that  the  use  of  the 
words  "so  likewise,"  in  dealing  wlh  the  con- 
tingency that  the  grantor's  wife  might  die 
without  exercising  the  power  of  disposition 
conferred  upon  lier,  showed  an  Intent  that 
the  words  of  representation  should  apply  to 
the  clause  of  the  deed  now  being  considered. 
But  the  use  of  the  words  of  representation 
In  one  case  and  not  in  the  other  tends  to 
negative  the  idea  that  the  grantor  intended 
to  make  similar  provisions  in  the  two  cases. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(138  Oa.  20f^ 
HBLMKBN  v.  FLOOD  et  aL 
(Supreme  Court  of  Georgia.     May  16,  1912.) 

(SyUabuM  hy  the  Court,) 

1.  Fraudulent  Conveyances  (J  261*)  — 
Remedies  of  Cbeditors— Pleading. 

An  equitable  petition  filed  against  a  ten* 
ant,  who  is  alleged  to  have  vacated  the  leased 
premises  after  fraudulently  conveying  "all  of 
the  personal  property*'  and  "all  of  her  real 
estate"  to  certain  near  relatives  of  the  tenant 
for  the  purpose  of  preventing  the  collection  of 
the  rent  out  of  the  property  so  transferred,  is 
not  demurrable  because  the  "insolvency"  of 
the  tenant  is  not  alleged  in  terms  by  the  use 
of  the  words  "insolvent,"  or  "insolvency." 

[Ed.  Note. — For  other  cases,  see  Fraudulent 

Conveyances,   Cent   Dig.   I  775;   Dec   Dig.  I 
261.*]  a    .  ,  H»    • 

2.  Landlord  and  Tenant  (§  221*)— Actions 
FOR  Rent— Conditions  Pbecedent  —  De- 
mand. 

Where  a  contract  of  lease  has  been  breach- 
ed by  the  tenant  because  of  nonpayment  of 
rent  and  abandonment  of  the  leased  premiaes, 
and  no  provision  is  made  in  the  lease  contract 
for  a  demand  to  be  made  on  the  tenant  for 
the  rent  before  an  action  can  be  brought  for 
its  recovery,  it  is  not  necessary  to  make  such 
demand  prior  to  the  filing  of  such  suit 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  I  875;  Dec  Dig.  I 
221.*] 

3.  Action  {%  46*)— Joindeb  op  Causes— Lb- 
OAL  AND  Equitable  Causes. 

Since  the  uniform  procedure  act  of  1887, 
a  landlord  may  proceed  m  one  action  to  obtain 
a  judgment  for  rent  alleged  to  be  due,  and  for 
the  equitable  relief  of  having  canceled  convey- 
ances fraudulently  made  for  the  purpose  of 
defeating  the  collection  of  such  rent. 

[Ed.  Note. — For  other  cases,  see  Action, 
Cent.  Dig.  §1  449-468;  Dec  Dig.  %  46.*] 

Error  from  Superior  <3ourt,  Chatham  Coun- 
ty; 'W.  G.  Charlton,  Judge. 

Action  by  Mrs.  Mary  Helmken  against  Mrs. 
Ellen  M.  Flood  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed. 

Oliver  &  Oliver,  of  Savannah,  for  plaintiff 
in  error.  D.  C.  Barrow,  of  Savannah,  for  de- 
fendants in  error. 

HILL,  J.  Mrs.  Mary  Helmken  filed  her 
equitable  petition  against  Mrs.  Ellen  M. 
Flood,  Mrs.  Lavina  Flood,  and  Mrs.  Ellen  M. 
Flood,  as  trustee  for  Margaret  Flood,  alleg- 
ing that  Mrs.  Ellen  M.  Flood  was  indebted 
to  her  in  the  sum  of  $610  for  rent,  by  virtue 
of  a  certain  lease  contract,  a  copy  of  which 
was  attached  to  the  petition.  It  was  also  al- 
leged that,  in  order  to  conceal  her  property 
and  to  remove  it  beyond  reach  of  petitioner's 
claim  for  rent,  Ellen  M.  Flood  made  two 
fraudulent  conveyances,  one  to  her  daughter- 
in-law,  Mrs.  Lavina  Flood,  conveying  to  her 
all  of  the  grantor's  personal  property,  and 
the  other  to  herself  as  trustee  for  her  12  year 
old  daughter,  Margaret  Flood,  conveying  all 
of  the  grantor's  real  estate,  with  the  stipula- 
tion that,  upon  the  latter  becoming  of  age, 
or  marrying,  the  property  should  revert  to 
the  said  Ellen  M.  Flood,    A  consideration  of 
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(100  was  alleged  in  tbe  case  of  the  personal 
property,  and  "love  and  affection  and  one 
dollar"  as  the  consideration  for  the  deed  to 
the  real  estate.  It  was  alleged  that  there 
was  no  real  consideration  in  either  case,  and 
that  the  title  to  the  property  was  still  in  the 
debtor.  Knowledge  of  the  fraudulent  intent 
was  alleged  in  the  transferees  of  the  real 
and  personal  property,  who  were  made  par- 
ties to  the  suit  The  petition  prayed  judg- 
ment in  the  sum  of  $610  for  rent,  and  also 
the  cancellation  of  the  alleged  fraudulent 
conveyances  in  order  to  subject  the  property 
to  the  payment  of  the  debt,  if  found  due. 
The  defendant  filed  a  general  demurrer  to 
the  petition,  which  was  sustained  by  the 
court,  and  the  plaintiff  excepted. 

[1]  Did  the  petition  set  forth  a  cause  of  ac- 
tion? It  is  insisted  by  the  defendants  in  er- 
ror that  it  does  not,  for  the  reasons:  (a) 
That  there  is  no  allegation  in  the  petition 
that  Ellen  M.  Flood,  against  whom  judgment 
was  prayed,  was  insolvent,  (b)  That  there  is 
no  allegation  that  demand  was  ever  made 
upon  Mrs.  Ellen  M.  Flood  for  payment  of  the 
sum  claimed,  and  that  she  refused  to  pay  the 
rent  due. 

While  it  is  true  that  no  allegation  of  in- 
solvency on  the  part  of  the  debtor  was  al- 
leged in  so  many  words,  it  is  alleged  that  the 
debtor  fraudulently  conveyed  all  of  her  per- 
sonal property  to  her  daughter-in-law,  and  all 
of  her  real  est&te  to  herself  as  trustee  for  her 
daughter.  If  these  allegations  are  true  (and 
the  demurrer  admits  them  to  be  true),  it  is 
difficult  to  perceive  how  a  person  without 
real  or  personal  property  could  be  solvent,  or 
otherwise  than  insolvent,  and  how  a  debtor 
could  be  made  to  respond  to  a  judgment 
against  her  for  her  debts.  Insolvency  is 
"the  condition  of  a  person  who  is  insolvent, 
or  unable  to  pay  his  debts."  2  Blackstone, 
285,  471;  Bouvier's  Law  Diet  title  "Insol- 
vent" We  think  the  allegations  of  the  peti- 
tion were  equivalent  to  an  allegation  in 
terms   that  the  debtor   was  insolvent. 

[2]  B.  Our  law  declares  that  "no  demand 
is  necessary  to  the  commencement  of  an  ac- 
tion except  in  such  cases  as  the  law  of  the 
contract  prescribes."  Civil  CJode  1910,  f  5512. 
The  law  does  not  provide  for  a  demand  in 
the  case  of  rent  And  the  contract  in  this 
case  does  not  prescribe  for  any  demand  be- 
fore an  action  shall  be  commenced  for  the 
collection  of  rent  But  it  is  insisted  that  a 
demand  in  this  case  is  necessary,  for  the 
reason  that  Mrs.  Flood,  the  debtor,  could  not 
know  what  was  the  amount  of  her  indebted- 
ness for  rent  due  Mrs.  Helmken,  because  the 
debtor  could  not  know  whether  the  premises 
had  been  re-leased  and  rent  collected  there- 
for. It  is  hardly  conceivable  that  a  tenant 
who  had  rented  certain  premises  at  a  speci- 
fied sum  for  a  term  of  years  did  not  know 
tho  amount  of  rent  due  her  landlord,  or  could 
not  ascertain  the  amount  due  upon  the  slight- 
est Inquiry,  especially  if  any  disposition  to 


pay  the  same  was  manifested.  At  any  rate, 
we  know  of  no  law  in  a  case  like  this  which 
requires  a  demand  to  be  made  before  suit  is 
brought 

[3]  Counsel  for  the  defendant  in  error  cite^ 
among  other  authorities.  Civil  Code  1910,  i 
5495,  which  is  as  follows:  '^Creditors  with- 
out a  lien  cannot,  as  a  general  rule,  enjoin 
their  debtors  from  disposing  of  property,  nor 
obtain  injunction  or  other  extraordinary  re- 
lief in  equity."  In  the  case  of  Booth  v.  Mohr, 
122  Ga.  333,  50  S.  E.  173,  it  was  held:  '*Since 
the  uniform  procedure  act  of  1887  (Civil  Ck)de 
1895,  S  4937),  creditors  in  one  action  may  at- 
tack a  sale  made  by  t^ieir  common  debtor,  as 
fraudulent,  and  obtain  judgment  against  the 
debtor  for  their  several  demands."  See,  to 
the  same  effect  the  cases  of  De  Lacy  t. 
Hurst,  83  Ga.  223,  9  S.  E.  1052;  Still  well  T. 
Savannah  Grocery  Co.,  88  Ga.  144,  13  S.  E. 
963.  Since  the  uniform  procedure  act  of 
1887,  and  the  decisions  of  this  court  constru- 
ing that  act  it  seems  well  settled  that  one 
who  has  legal  and  equitable  rights  may  pro- 
ceed in  one  suit  to  seek  both  legal  and  equi- 
table relief.  The  present  is  such  a  case,  and 
we  think  the  petition  set  forth  a  legal  and 
equitable  cause  for  relief,  and  should  not, 
therefore,  have  been  dismissed  on  demurrer. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(138  Oa.  196) 

ZACHRY  et  al.  v.  MAYOR  AND  COUNCIIi 
OF  TOWN  OF  HARLEM  et  al. 

(Supreme  Court  of  Georgia.     May  16,  1912.) 

(8yUdbu9  hy  the  Court,) 

1.  Statutes  (§  64*)— Requisites  and  Valid- 
ity—Effect OP  Partial  Invalidity. 

A  portion  of  a  statute  held  to  be  ancon- 
stitntional  cannot  operate  to  ingraft  by  impli- 
cation into  the  valid  part  thereof  a  grant  of 
power  to  exercise  the  right  of  eminent  domain, 
not  conferred  by  the  latter  standing  alone. 

[Ed.  Note.— For  other  cases,  see  StatuteSi 
Cent  Dig.  §§  58-66,  195;  Dec.  Dig.  S  64.*] 

2.  Eminent  Domain  (§  9*)— Extent  of  Pow- 
er—Municipal Charter. 

A  power  in  a  municipal  charter  "to  lay  ofP, 
to  open  and  lay  out  such  new  streets  in  said 
town  as  the  public  interest  may  require,**  with- 
out any  express  authority  being  given  to  take 
private  propertv  for  such  purposes,  or  any 
provisions  which  would  imply  the  grant  of  a 
I)ower  of  condemnation,  gives  to  the  munici- 
pality no  right  to  condemn  private  property 
tor  the  purpose  of  opening  a  new  street. 

[Ed.  Note.^For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  f§  27-34;  Dec.  Dig.  {  9.*] 

Error  from  Superior  Court,  Columbia 
County;  H.  C.  Hammond,  Judge. 

Action  by  J.  J.  Zachry  and  others  against 
the  Mayor  and  Council  of  Town  of  Harlem 
and  others.  Judgment  for  defendants,  and 
plaintiffs  bring  error.    Reversed. 

Hamilton  Phinzy,  of  Augusta,  for  plain- 
tiffs in  error.  Jno.  T.  West,  of  Thomson,  for 
defendants  in  error. 
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HILL,  J.  The  municipal  authorities  of  the 
town  of  Harlem  sought  to  condemn  a  strip  of 
land  through  the  property  of  Zachry  and 
others  (hereinafter  called  the  plaintifb)  for 
the  estahlishment  of  a  new  street,  and  the 
latter  petitioned  to  enjoin  against  the  pro- 
ceedings. Upon  the  hearing,  the  court  re- 
fused an  interlocutory  injunction,  and  the 
plaintiffs  excepted.  The  town  of  Harlem 
claimed  that  the  right  to  condemn  was  con- 
ferred by  its  charter,  approved  August  6, 
1906  (Acts  1906,  p.  797).  The  sole  question 
at  issue,  as  conceded  by  oounsel  for  the  de- 
fendants in  error,  is  whether  the  municipal- 
ity has  authority  under  this  charter  to  con- 
demn property  for  the  purpose  of  opening 
up  a  new  street.  In  section  7  the  power 
is  given  "to  lay  off,  to  open  and  lay  out  such 
new  streets  in  said  town  as  the  public  in- 
terest may  require;  to  widen  and  straighten 
or  otherwise  change  the  streets,  lanes,  alleys, 
or  sidewalks  in  said  town."  Section  32 
provides:  "And  whenever  the  mayor  and 
council  shall  exercise  the  power  to  lay  out 
and  open,  to  widen,  straighten  or  otherwise 
change  the  streets  and  alleys  in  said  town 
given  by  this  act,  they  shall  appoint  two 
freeholders,  and  the  owner  or  owners  of  the 
lots  fronting  on  said  streets  or  alleys  shall, 
on  five  days*  notice,  appoint  two  freehold- 
ers, who  shall  proceed  to  assess  the  damage 
sustained  or  the  advantage  derived  by  the 
owner  or  owners  of  said  lots  in  consequence 
of  the  opening,  widening,  straightening,  or 
otherwise  changing  said  streets  and  alleys." 
This  language  tu  followed  by  provisions  for 
the  appointment  of  an  umpire  in  case  the 
assessors  cannot  agree;  for  an  appeal  by 
either  party  from  their  award;  and  for  the 
enforcement  by  execution  of  the  final  award 
in  cases  where  It  is  against  the  lot  owner. 
Upon  the  foregoing  provisions  of  the  charter 
depends  the  right  of  the  municipality  to  con- 
demn property  for  the  purposes  named.  It 
is  contended  on  behalf  of  the  town  that, 
even  though  section  32  be  held  to  be  invalid, 
the  general  powers  given  it  by  section  7, 
which  have  been  quoted  above,  by  necessary 
Implication  confer  upon  it  the  power  of  con- 
demnation. And  it  is  further  insisted  that 
although  section  32  be  invalid  as  a  method 
of  procedure,  it  is  so  far  operative  as  to  aid 
in  construing  the  powers  Intended  to  be 
conferred  by  section  7,  and  that,  so  applied, 
it  is  clearly  shown  that  in  section  7  the 
Legislature  Impliedly  gave  the  town  the 
right  to  condemn  land  for  the  purpose  of 
opening  a  new  street  We  consider  first  the 
contention  last  stated. 

[1]  Section  32  must  be  held  to  be  Invalid. 
At  the  tUne  it  was  enacted  in  1906,  there 
was  in  existence  the  general  law  of  1S94 
(now  embodied  in  Civil  Code  1910,  {§  5206- 
5246),  providing  a  uniform  method  of  pro- 
cedure to  be  used  by  all  persons  or  corpora- 
tions when  taking  or  damaging  private  prop- 
erty for  public  uses.  Section  32  is  an  at- 
tempt to  enact  a  Q)ecial  law  on  the  same 


subject,  and  is  repugnant  to  article  1,  I  4, 
par.  1,  of  the  Constitution  of  Georgia.  Civil 
Code  1910,  I  6391.  Can  this  invalid  section 
of  the  charter  aid  in  the  construction  of 
what  power  the  Legislature  Intended  to 
confer  on  the  municipality  by  granting  it  au- 
thority to  open  new  streets,  etc,  in  section 
7,  and  add  to  the  powers  there  enumerated 
an  implied  right  to  condemn  property?  In 
Cooley's  Const.  lim.  (7th  Ed.)  pp.  259,  260, 
it  is  said:  "When  a  statute  is  adjudged 
to  be  unconstitutional,  it  is  as  if  it  had  nev- 
er been.  Rights  cannot  be  built  up  under 
it;  it  constitutes  a  protection  to  no  one 
who  has  acted  under  it,  and  no  one  can  be 
punished  for  having  refused  obedience  to 
it  before  the  decision  was  made.  And  what 
is  true  of  an  act  Yoid  in  toto  ia  true  also  as 
to  any  part  of  an  act  which  is  found  to  be 
unconstitutional,  and  which,  consequently,  is 
to  be  regarded  as  having  never  been  at  any 
time  possessed  of  any  legal  force.''  Certain- 
ly to  incorporate  into  the  legal  portion  of  a 
statute  a  power  derived  by  implication  from 
an  invalid  portion  thereof  would  be  to  give 
legal  force  and  effect  to  the  latter.  Wheth- 
er the  illegal  part  can  be  used  for  any  pur- 
pose of  construction  (for  instance,  to  resolve 
an  ambiguity  and  to  make  clear  an  intent 
already  existing  in  the  legal  part  of  the 
statute  but  imperfectly  expressed)  is  not  in 
question  and  need  not  be  considered.  Here 
it  is  sought  to  give  additional  meaning  and 
effect,  by  Implication,  to  words  in  the  valid 
part  which  do  not  of  themselves  carry  evi- 
dence of  the  intent  sought  to  be  supplied.  In 
State  V.  Insurance  Co.  of  North  America, 
71  Neb.  320,  99  N.  W.  36,  100  N.  W.  405,  102 
N.  W.  1022,  106  N.  W.  767,  it  was  held: 
"Where  a  part  of  an  act  is  unconstitutional, 
because  contravening  some  provisions  of  the 
fundamental  law,  the  language  found  in  the 
invalid  portion  of  the  act  can  have  no  legal 
force  or  effect  for  any  purpose  whatever." 
In  that  case  it  was  also  specifically  ruled 
that  the  portion  of  the  act  held  to  be  in- 
valid could  not  by  implication  operate  to 
repeal  an  existing  act,  or  any  portion  there- 
of. And  see  Green  v.  Hutchinson,  128  Ga. 
379  (2),  57  S.  E.  353.  We  are  of  the  opinion 
that  the  language  in  section  82  cannot  op- 
erate to  confer  any  grant  of  authority  to 
condemn  land  for  Uie  purpose  of  opening  a 
street,  by  reading  an  implication  from  that 
section  into  the  construction  of  the  powers 
conferred  by  section  7  on  the  town  of  Har- 
lem. 

[2]  Stripping  the  charter  of  this  invalid 
section,  the  present  case  Is  controlled  by  the 
decisions  in  Brunswick,  etc.,  B.  Co.  v.  Way- 
cross,  94  Ga.  102,  21  S.  E  145,  and  Georgia 
Railroad  CJo.  v.  Union  Point,  119  Ga.  809, 
47  S.  E.  183.  These  authorities  hold,  in 
effect,  that  the  grant  to  a  municipality  of 
the  power  to  lay  out,  open,  widen,  straight- 
en, or  otherwise  change  streets  in  the  dty, 
without  any  express  grant  of  the  power  of 
condemnation,  or  provisions  in  the  charter 
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from  which  an  Intent  to  grant  this  power 
is  necessarily  implied,  contemplates  the  ac- 
quisition of  the  property  necessary  for  such 
purposes  by  contract,  and  there  is  no  author- 
ity to  take  it  by  condemnation  proceedings. 
And  this  principle  is  recognized  in  Stone  v. 
Newborn,  127  Ga.  422,  56  S.'E.  516;  Georgia 
Railroad  v.  Decatur,  129  Ga.  505,  59  S.  E. 
217.  The  only  case  in  seeming  conflict  with 
the  foregoing  is  that  of  Trustees  of  Atlanta 
University  v.  Atlanta,  93  Ga.  468,  21  S.  E. 
74.  This  apparent  conflict  arises  from  the 
fact  that  the  holding  is  broadly  stated  in  the 
first  headnote,  to  the  effect  that,  under  a 
grant  of  power  to  the  city  of  Atlanta,  "to 
open,  lay  out,  widen,  straighten,  or  to  other- 
wise change  streets,  alleys,  and  squares  in 
said  city,"  the  corporate  authorities  may  con- 
demn property  for  public  use.  But  in  the 
opinion  (at  pages  476  and  477  of  93  Ga.,  at 
page  75  of  21  S.  E.)  it  is  made  to  appear  that 
section  60  of  the  charter,  in  which  the  words 
above  quoted  appear,  contained  also  the 
provision  that,  **whenever  the  said  mayor 
and  general  council  shall  exercise  the  power 
above  delegated,"  they  shall  proceed  in  a 
named  manner  to  assess  damages,  etc.  This 
was  prior  to  the  general  law  of  1894,  here- 
inbefore referred  to,  and  the  constitution- 
ality of  such  provisions  was  not  in  question. 
And,  continuing,  the  court  said:  "Subse- 
quent amendments  of  the  charter,  while  they 
vary  somewhat  the  details  of  the  procedure, 
do  not  restrict  the  power  of  condemnation 
itself."  One  of  these  amendments,  approv- 
ed December  24,  1886  (Acts  1886,  p.  239,  §  4), 
made  provision  that,  "whenever  it  is  propos- 
ed that  any  property  be  taken  for  public 
use,"  it  should  be  optional  with  the  city  to 
decline  to  take  it  if  the  price  fixed,  or  the 
award  made,  was  deemed  by  the  general 
counsel  to  be  unreasonable.  And  another 
amendment,  approved  December  27,  1890 
(Acts  1890-91,  vol.  2,  p.  446),  changing  the 
method  of  arriving  at  an  award  when  the 
city  shall  desire  or  may  be  taking  steps  to 
open  streets,  etc.,  had  the  following  title: 
"An  act  to  amend  *an  act  establishing  a  new 
charter  for  the  city  of  Atlanta,'  approved 
February  28,  1874,  and  the  several  acts 
amendatory  thereto,  so  as  to  provide  for  a 
more  perfect  method  of  condemning  private 
property  for  opening  or  widening  streets, 
lanes,  and  alleys  in  said  city,  and  for  other 
purposes."  From  the  foregoing  it  will  ap- 
pear that  the  decision  in  Trustees  v.  Atlanta, 
supra,  was  made  when  construing  a  general 
power  to  open,  lay  out,  etc.,  streets,  consid- 
ered in  connection  with  additional  charter 
provisions  which  indicated  that  it  was  in- 
tended to  give  the  municipality  the  right  to 
exercise  the  powers  granted,  by  compelling 
the  property  owner  to  part  with  his  land 
when  needed  by  the  municipality;  and  the 
decision  was  not  founded  solely  on  the 
charter  provisions  quoted  in  the  first  head- 


note.  Whenever  the  question  has  depended 
upon  whether  a  general  charter  power  to 
lay  out,  open,  widen,  or  change  municipal 
highways,  standing  alone,  by  implication 
gave  the  municipality  the  right  to  condemn 
property  for  such  purposes,  the  decisions 
have  uniformly  adhered  to  the  doctrine  that 
such  naked  powers  conferred  no  such  right, 
but  contemplated  the  acquirement  by  con- 
tract of  whatever  property  was  needed  for 
the  purposes  referred  to.  As  we  have  point- 
ed out  above,  the  charter  of  the  town  of 
Harlem,  with  respect  to  the  powers  In  refer- 
ence to  streets  conferred  upon  It  by  section 
7,  must  be  construed  as  though  the  invalid 
provisions  of  section  32  had  never  been  en- 
acted, and  so  construed  with  that  section 
stricken  does  not  confer  on  that  municipali- 
ty any  power  to  condemn  private  property 
for  the  purposes  of  opening  a  new  street 

The  court  below  erred  In  refusing  to  grant 
the  plaintiffs  the  injunction  for  which  they 
prayed. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(138  Oa.  186) 
KBLLET  BROS.  v.  STOVALL. 
(Supreme  Court  of  Georgia.     May  16,  1912.) 

(Syllalus  hy  the  Court,) 

Execution  (§  196*)— Claims  by  Thibd  Pbb- 
SONS— Questions  of  Law  ob  Fact. 

On  the  trial  of  a  claim  case,  where  the 
issue  is  the  bona  fides  of  a  transfer  of  prop- 
erty by  the  defendant  in  execution  to  the 
claimant,  and  there  are  circumstances  which,  if 
not  satisfactorily  explained,  may  be  regarded 
as  badges  of  fraud,  it  is  for  the  jury,  and  not 
the  judge,  to  pass  upon  such  issues. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  S  576;   Dec.  Dig.  I  196.*] 

Error  from  Superior  Court,  Fulton  (Ik>un- 
ty;    Geo.  L.  Bell,  Judge. 

A  fi.  fa.  in  favor  of  Kelley  Bros.,  for  the 
use  of  Kelley  Bros.  Company,  was  levied 
against  M.  E.  and  C.  O.  Stovall,  and  a  claim 
was  filed  by  Beulah  W.  Stovall.  Judgment 
for  claimant,  and  plaintiffs  In  fi.  fa.  bring 
error.    Reversed. 

Jas.  L.  Key,  of  Atlanta,  for  plAIntiffs  in 
error.  D.  K.  Johnston  and  J.  D.  Kilpatrick, 
both  of  Atlanta,  for  defendant  In  error. 

EVANS,  P.  J.  A  fi.  fa.  in  favor  of  Kelley 
Bros.,  for  the  use  of  Kelley  Bros.  Company, 
against  M.  E.  and  C.  C.  Stovall,  was  levied 
on  certain  real  estate  as  the  property  of 
the  defendants,  and  a  claim  was  filed  by 
Beulah  W.  Stovall.  On  the  trial  of  the 
claim  case  it  appeared  that  the  defendants 
in  fi.  fa.  were  husband  and  wife,  and  began 
doing  a  grocery  business  in  1906,  making  dur- 
ing this  year  a  report  to  a  commercial  agency, 
showing  that  they  were  partners,  and  listed 
the  property  levied  on  as  a  firm  asset  The 
suit  out  of  which  the  fi.  fa.  issued  was  filed 
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on  January  23,  1908.  To  thin  suit  a  plea 
of  no  partnership  was  filed  by  M.  E.  Stovall, 
and  the  Jury  found  against  the  plea.  On 
December  28,  1907,  C.  C.  Stovall,  on  a  consid- 
eration of  love  and  aflfectlon,  conveyed  to 
his  wife,  M.  E.  Stovall,  a  half  undivided  in- 
terest in  the  property;  and  on  January  25, 
1908,  Mattie  B.  Stovall  deeded  the  property 
to  the  claimant  The  plaintiff's  debt  was 
in  existence  at  the  time  of  these  conveyanc- 
es. The  property  was  returned  for  taxes  in 
1907  by  C.  C.  and  M.  B.  Stovall  as  a  firm 
asset,  and  returned  by  the  claimant  In  1908. 
The  application  of  C.  C.  Stovall  for  home- 
stead, dated  January  9,  1909,  showing  25 
creditors  and  an  indebtedness  of  $671.17,  and 
assets  in  the  nature  of  a  stock  of  goods  in 
the  amount  of  $799.90,  was  introduced  in 
evidence;  also  a  petition  in  bankruptcy  filed 
against  the  firm  on  February  2,  1908.  The 
receiver  appointed  in  this  proceeding  testi- 
fied that  he  found  the  defendants.  Mattie  E. 
and  G.  G.  Stovall,  in  possession,  and  that 
he  made  demand  on  Mrs.  Stovall  for  the 
money. and  notes,  the  proceeds  of  the  sale 
of  the  land,  and  she  denied  that  she  had  ei- 
ther. Beulah  W.  Stovall  claimed  to  have 
bought  the  property  through  her  husband, 
Sam  O.  Stovall,  the  brother  of  C.  C.  Stovall, 
on  March  1,  1907;  the  consideration  being 
$3,000  in  cash  and  the  assumption  of  a  $1,- 
400  mortgage  on  the  property.  Glaimant  had 
never  been  on  the  property  when  she  bought 
it,  received  no  bond  for  title  when  she  made 
the  first  payment  of  $1,500,  and  gave  no 
notes  for  the  balance  of  the  purchase  money. 
No  time  was  agreed  upon  for  the  payment  of 
the  balance  of  the  purchase  price.  Defend- 
ants in  fi.  fa.  remained  in  possession  of  the 
property  until  March  10,  1908.  The  final 
payment  of  $500  was  made  on  January  25, 
1908,  the  date  of  the  execution  of  the  deed. 
We  think  that  the  court  should  have  al- 
lowed the  Jury  to  pass  on  the  evidence  as 
to  bona  fides  of  the  transfer  of  the  prop- 
erty by  the  defendants  in  fl.  fa.  to  the  claim- 
ant The  negotiation  of  the  transfer  of  the 
property  was  between  two  brothers,  one  of 
whom  was  Joint  defendant  with  his  wife,  for 
whom  he  was  acting,  and  the  other  was  the 
husband  of  the  claimant  The  sale  of  the 
property  was  proposed  over  the  telephone, 
and  the  price  agreed  upon,  and  most  of  it 
paid«  without  other  inspection  than  seeing  it 
from  the  outside.  The  claimant  agreed  to 
pay  $3,000  and  assume  an  incumbrance  of 
$1,400.  Of  this  sum  the  claimant  contends 
that  she  paid  $1,500  March  1,  1907,  and  $1,- 
000  on  September  2,  1907,  without  taking 
bond  for  title  or  other  writing  evidencing 
the  sale.  The  defendants  in  fi.  fa.  remain- 
ed in  possession  of  the  property  about  a 
year  without  the  payment  of  rent,  but  only 
paid  the  interest  on  the  $1,400.  "On  the 
trial  of  the  right  of  property  under  our 
claim   laws,   the  possession  of  the   defend- 


ant in  execution  after  an  absolute  sale  of  the 
property  levied  on  is  prima  facie  evidence  of 
fraud."  Carter  v.  Stanfield,  8  Ga.  49.  The 
sufficiency  of  the  explanation  of  such  posses- 
sion is  for  the  Jury's  determination.  Inter- 
mediate the  time  when  the  claimant  con- 
tends she  purchased  the  property  from  C.  C. 
Stovall  and  his  wife  and  paid  them  $2,500, 
and  the  time  of  the  last  payment  and  the 
making  of  the  conveyance  G.  C.  Stovall  made 
a  voluntary  conveyance  of  his  share  in  the 
property  to  liis  wife.  About  the  time  of  this 
conveyance  the  creditor  was  threatening  suit, 
and  the  suit  was  actually  filed  within  about 
three  weeks.  Mrs.  Mattie  Stovall  and  G.  0. 
Stovall  were  Jointly  sued,  and  she  defended 
on  the  ground  that  she  was  not  a  partner  in 
the  firm,  which  issue  was  determined  against 
her.  What  was  the  purpose  of  making  this 
voluntary  deed  does  not  appear.  It  is  not 
explained.  The  claimant  and  the  defend- 
ants were  positive  that  all  the  money  was 
paid  to  Mrs.  Mattie  Stovall,  and  none  to 
G.  C.  Stovall.  We  think  the  Jury  should 
have  been  permitted  to  pass  upon  the  bona 
fides  of  the  transfer  of  the  property  by  the 
defendant  in  fi.  fa.  to  the  claimant. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

ass  Oa.  222) 
SISTRUNK  V.  MANGUM,  Sheriff. 
(Supreme  Gourt  of  Georgia.    April  12,  1912.) 

(SyUahu9  'by  the  Court,) 

Appeal  and  Ebbob  (8  511  ♦>— Record— Mat- 
ters TO  BE  Shown— Time  of  Pbesbntation 
of  Bill  of  Exceptions. 

Where  a  judgment  of  the  court  refusing 
to  grant  a  mandamus  absolute  was  rendered  in 
term  on  December  14,  1911,  and  the  bill  of  ex- 
ceptions assigning  error  thereon  was  certified 
on  January  5,  1912,  and  there  is  nothing  in  the 
bill  of  exceptions,  or  the  entries  thereon,  or 
the  record,  showing  that  the  bill  of  exceptions 
was  presented  to  the  judge  within  20  days  from 
the  date  of  the  decision  complained  of,  the 
Supreme  Gourt  is  without  jurisdiction  to  en- 
tertain the  writ  of  error  and  it  must  be  dis- 
missed. Thompson  v.  McGhee,  93  6a.  254.  19 
S.  B.  32;  Holder  v.  Jelks.  116  Ga.  134.  42  S. 
B.  400;  Grawford  v.  Goodwin,  128  Ga.  134  (1), 
57  S.  B.  240,  and  cases  cited;  Curtis  v.  Town 
of  Mansfield,  132  Ga.  444,  64  S.  E.  327,  and 
cases  cited. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  2319-2321;  Dec.  Dig.  ^ 
511.*] 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  J.  E.  Slstronk  for  mandamus  to 
G.  W.  Mangum,  Sheriff.  Judgment  for  de- 
fendant, and  plaintiff  brings  errpr.  Dis- 
missed. 

J.  E.  Sistrunk,  of  Atlanta,  in  pro.  per. 
Daley  ft  Chambers,  of  Atlanta,  for  defendant 
in  error. 

FISH,  0.  J.  Writ  of  error  dismissed.  All 
the  Justices  concur. 
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(Qa. 


(US  G«.  VS) 

SWIFT  T.  NEVIUS. 
(Supreme  Court  of  Georgia.    May  16,  1912.) 

fByUahuB  hy  the  Court,) 

X.  DisMissix  OF  Writ  of  Ebbob  —  Motion 
Denied. 

The  motion  to  dismiss  the  writ  of  error 
was  without  merit. 

2.  Bjeotmidnt  (I  69*)— Pleading  —  Sum- 

OIENCT. 

To  an  action  of  ejectment  the  defendant 
filed  an  equitable  plea,  disclaiming  titie  to  a 
half  interest,  and  asserting  an  equitable  titie 
to  the  other  half  interest  In  brief  he  alleged 
that  he  became  possessed  of  information  as 
to  a  valuable  source  of  water  supply  which 
could  be  purchased,  located  near  a  city  and 
suitable  for  use  in  furnishing  water  thereto; 
that  he  entered  into  an  agreement  with  a  per- 
son in  a  distant  state,  who  had  no  information 
as  to  these  facts,  by  which  it  was  agreed  that 
suoh  person  (a  lessor  of  the  fictitious  plain tif!) 
should  furnish  money  to  pay  for  the  expenses 
of  negotiation  for  the  property  and  other  in- 
cidental expenses,  and  to  pay  the  purchase 
money,  if  the  land  could  be  procured,  the  de- 
fendant furnishing  the  information  which  he 
had  and  agreeing  to  perform  certain  services; 
that  it  was  agreed  they  should  each  own  a  half 
interest,  if  the  purchase  was  made;  that  he 
tully  complied  with  his  contract,  and  the  prop- 
erty was  bought,  but,  for  certain  purposes  of 
exploitation  through  an  engineering  company, 
the  title  was  made  to  the  other  party  to  the 
agreement;  that  the  defendant  took  possession 
and  managed  the  property  for  the  benefit  of 
himself  and  such  party;  and  that  another  les- 
sor of  the  plaintiff,  who  apparently  took  a  deed 
from  the  party  making  such  agreement  with 
the  defendant,  did  so  with  full  knowledge  of 
the  facts.  A  decree  establishing  the  equitable 
right  of  the  defendant  was  prayed.  HeM,  that 
such  equitable  plea  was  not  subject  to  general 
demurrer. 

(a)  The  special  demurrers  were  not  passed 
on  by  the  presiding  judge. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  §i  181-189;  Dec  Dig.  I  69.*] 

Error  from  Superior  Court,  Harris  Cotin- 
ty;  S.  P.  Gilbert,  Judge. 

Action  of  ejectment  on  the  demise  of 
Franklin  Nevius  against  C.  W.  Swift.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

An  action  of  ejectment  in  the  common-law 
form  was  brought  against  Charles  W.  Swift ; 
demises  being  laid  from  J.  C.  Reid,  J.  A. 
Reid,  William  C.  McFarland,  and  Franklin 
Nevius.  The  defendant  filed  equitable  plead- 
ing, of  which  it  is  only  necessary  to  set  out 
the  following  parts:  Defendant  discovered 
that  certain  property  near  Columbus,  known 
as  the  Blue  Spring  property,  and  for  which 
this  suit  is  brought,  had  on  it  a  fine  supply 
of  water,  which  could  be  carried  to  Colum- 
bus by  the  gravity  system,  and  furnished  to 
the  public  The  property  was  also  valuable 
as  an  investment,  aside  from  this.  While 
defendant  was  in  New  York,  he  received  a 
letter  informing  him  of  the  existence  of  a 
lack  of  adequate  water  supply  in  Columbus, 
and  of  a  serious  condition  resulting  there- 
from. He  mentioned  this  letter  to  J.  B.  Mc- 
Farland, and  also  remarked  that  he  believed 


he  knew  of  sonrces  of  water  which  were  d^ 
sirable  for  famishing  water  to  that  place. 
This  led  to  other  conversations  and  negotia* 
tions  between  him  and  McFarland,  and  it 
was  finally  agreed  that  the  defendant  should 
go  to  Georgia,  In  order  to  negotiate  for  the 
purchase  of  the  Blue  Spring  place;  that  Mc- 
Farland sl^ould  defray  the  expenses  of  the 
trip  and  all  other  exijenses  Incident  to  the 
negotiation  and  purchase,  and  should  fomisli 
the  purchase  money;  and  that,  if  the  pur- 
chase were  made,  they  should  be  co-owners, 
with  equal  Interests,  and  the  written  option 
and  deed  should  be  made  accordingly.    D^ 
fendant  went  to  Columbus  and  obtained  a 
written  option  to  buy  the  land,  which  was 
made  in  the  name  of  himself  and  McFarland. 
He  also  performed  all  the  services  which  he 
had  agreed  to  do.    Various  transactions  were 
set  out  in  detail.    Among  other  things,  In  or- 
der to  obtain  a  sufficient  supply  of  water  for 
municipal    purposes,    It   developed    that    U 
would  also  be  necessary  to  obtain  what  was 
called  in  the  pleading  the  "Barnes  Creek" 
water^ed;  and  an  option  was  obtained  on 
it  by  the  defendant,  and  ratified  by  McFar- 
land.    Deeds'  were  made  in  escrow.    When 
they  were  taken  up,  defendant  agreed  that 
the  one  to  the  Blue  Spring  place  might  be 
changed  so  as  to  be  put  In  the  name  of  Mc- 
Farland, for  no  other  purpose  than  as  a  mat- 
ter of  convenience  In  handling  the  property 
by   him   and   by   an   engineering   company, 
through  which  It  was  to  be  exploited,  and  for 
the  use  and  benefit  of  defendant  as  to  a  half 
interest    Since  the  taking  and  record  of  the 
deeds  to  the  two  properties,  defendant  has 
been  in  the  peaceable  and  undisturbed  pos- 
session of  his  one-half  interest,  and  caring 
for  the  whole  property  in  the  interest  of  him- 
self and  McFarland.    It  was  agreed  between 
them  that  they  would  not  try  to  make  any 
profit  by  renting  the  land,  but  only  have  a 
caretaker  occupy  the  dwelling  house,   and 
have  a  small  amount  of  cultivation  done,  to 
occupy  the  persons  living  on  the  land.    No 
mesne  profits  have  accrued,  and  the  time 
and  attention  which  the  defendant  has  de- 
voted to  this  has  caused  him  loss  much  ex- 
ceeding in  value  the  taxes  which  have  been 
paid.    Certain  lessors  of  the  plaintiff  were 
former  owners  before  these  transactions  oc- 
curred.    Nevius,  if  a  grantee  from  McFar- 
land, is  such  with  full  notice  of  all  the  facts. 
Defendant  prayed  for  a  decree  establishing 
his  interest     By  amendment  he  prayed  for 
partition,  and  for  a  sale  of  the  land  for  that 
purpose.     On   general   demurrer   the   court 
dismissed  the  defendant's  equitable  plea,  and 
a    verdict    and    judgment    were    rendered 
against  him.     He  excepted. 

G.  Y.  Tigner,  Hatcher  &  Hatcher,  and 
Chas.  J.  Swift,  all  of  Columbus,  for  plaintiflT 
in  error.  Slade  &  Swift  and  A.  W.  Cozart, 
all  of  Columbus,  for  defendant  in  error. 
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LUMPKIN,  X  (after  stating  tbe  facts  as 
above).  An  action  of  ejectment  was  brought 
against  C.  W.  Swift,  upon  the  demises  of 
W.  C.  McFarland,  Frank  NeTius,  and  others. 
The  defendant  filed  an  equitable  defense  as 
to  an  undivided  half  interest  in  the  land, 
and  this  was  later  amended.  The  plaintiff 
filed  general  and  special  demurrers  to  the 
answer  as  amended.  The  court  sustained 
the  general  demurrer,  and  upon  the  making 
out  of  a  prima  fade  case  by  the  plaintiff, 
and  the  failure  of  the  defendant  to  introduce 
any  evidence,  directed  a  verdict  for  the  plain- 
tiff, and  a  judgment  was  entered  accordingly. 
The  defendant  excepted,  and  spedflcally  as- 
signed error  on  the  sustaining  of  the  de- 
murrer to  his  equitable  defense. 

[1]  1.  A  motion  to  dismiss  the  writ  of  er- 
ror was  made;  but,  under  the  ruling  in 
Lyndon  v.  Georgia  Ry.,  etc.,  Co.,  129  Ga. 
853,  58  S.  B.  1047,  it  is  overruled. 

[2]  2.  The  essence  of  the  equitable  defense, 
as  to  the  Blue  Ridge  place,  is  that  the  de- 
fendant and  McFarland  entered  into  an 
agreement  to  buy  the  property  together.  Mc- 
Farland was  to  put  up  the  money  for  ex- 
penses and  for  the  purchase  price,  if  the  land 
was  obtained.  Swift,  the  defendant,  gave 
certain  valuable  information  which  he  had 
acquired  as  to  the  location,  water  supply, 
etc,  and  was  to  negotiate  for  the  purchase, 
and  perform  certain  other  services.  He  fully 
complied  with  his  agreement,  and  thus  in 
effect  paid  his  part  of  the  purchase  price. 
For  convenience  in  exploiting  the  property  in 
connection  with  a  plan  to  furnish  water  to 
the  city  of  Columbus,  in  which  a  certain  en- 
gineering company  was  to  take  a  part,  the 
deed  was  taken  in  the  name  of  McFarland, 
by  agreement  between  him  and  the  defend- 
ant, and  for  the  benefit  of  both.  The  de- 
fendant took  possession  of  the  property,  and 
has  managed  it  in  accordance  with  the  agree- 
ment between  him  and  McFarland  on  that 
subject  If  Nevius,  a  lessor  of  the  fictitious 
plaintiff,  has  taken  a  conveyance  from  Mc- 
Farland, he  has  done  so  with  full  knowledge 
of  the  facts.  If  these  fticts  are  true,  as  the 
demurrer  admits  them  to  be,  an  implied 
trust  exists  in  favor  of  the  defendant  as  to 
a  half  interest  in  the  Blue  Spring  property. 
Civil  Code  1910,  §  3739.  This  is  not  an  effort 
to  set  up  an  express  trust  by  parol;  nor  is 
the  defense  subject  to  the  objection  that  it 
is  an  effort  to  enforce  a  parol  promise  con- 
temporaneous with  the  making  of  a  deed. 
That  there  are  many  vague  and  indefinite  al- 
legations contained  in  the  defendant's  plead- 
ings is  undoubtedly  true,  as  contended  by 
counsel  for  the  plaintiff.  But  enough  clearly 
and  distinctly  appears  to  save  the  case  from 
dismissal  on  general  demurrer ;  and  the  judge 
of  the  trial  court  did  not  pass  on  the  special 
demurrer,  of  which  there  were  some  40  or 
50  grounds. 

In  reference  to  what  was  referred  to  as 


the  Barnes  Creek  watershed,  the  allegations 
of  the  equitable  plea  were  entirely  too  indefi- 
nite for  this  court  to  determine  whether  the 
defendant  has  any  equitable  right  as  to  it 
or  not  But  if  not,  this  did  not  authorize 
the  dismissal  of  the  entire  equitable  defense 
on  general  demurrer ;  the  action  of  ejectment 
having  been  brought  to  recover  the  Blue 
Spring  place,  and  the  defendant  having  set 
up  an  equitable  right  as  to  it,  as  above  in- 
dicated. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(U  Otu  App.  W) 
BOTNTON  V.  STATU.     (No.  4,180.) 
(Court  of  Appeals  of  Georgia.    Jane  6,  1912.) 

(Syllahus  hy  the  Court,) 

Cbiional  Law  ({  1158*)— Trial— Questions 
of  fact>--cbedibilitr  of  witnesses. 
No  question  of  law  Is  raised  by  the  record. 
The  county  court  judge  tried  the  accused  with- 
out the  interrention  of  a  jury,  and  the  cred- 
ibility of  the  witnesses  was  for  his  determina- 
tion.   The  evidence  supports  the  finding. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  3061-^066,  3070,  '8071, 
3074;    Dec.  Dig.  {  115a*] 

Error  from  Superior  C^mrt,  Henry  Coun- 
ty;  R.  T.  Daniel,  Judge. 

WUl  Boynton  was  convicted  of  crime^  and 
brings  error.    Affirmed. 

P.  H.  Brewster,  Jr.,  of  Jacksonville,  Fla., 
and  Munday  &  Comwell,  of  Atlanta,  for 
plaintiff  in  error.  J.  W.  Wise,  SoL  QesLf  of 
Fayetteville,  for  the  State. 

« 

HILL,  G.  J.    Judgment  affirmed. 


01  Ga.  App.  245) 
ATLANTA  WOODENWAKB  CO.  v.  FRANK- 
LIN &   RIDLEY.      (No.   4,081.) 

(Court  of  Appeals  of  Georgia.    June  6,  1912.) 
(Syllahus  hy  the  Court.) 

CeBTIOBABI    (§  61*)~PR0CEEDINOSFOSTaA.NS- 

FBB  OF  Cause— Notice— Waiveb. 

WhUe  the  statute  requires  in  express 
terms  that  the  plaintiff  in  certiorari  shaU  cause 
written  notice  to  be  given  to  the  opposite 
party,  his  agent  or  attorney,  of  the  sanction 
of  the  writ  of  the  certiorari  and  also  of  the 
time  and  place  of  hearing  at  least  10  days  be- 
fore the  sitting  of  the  court  to  which  the 
same  is  returnable,  and  that  in  default  of  such 
notice,  unless  prevented  by  unavoidable  cause, 
the  certiorari  shaU  be  dismissed  (Civ.  Code 
1910,  §  5190),  and  while  it  has  been  repeated- 
ly ruled  by  the  Supreme  Court  and  this  court 
that  this  mandatory  requirement  as  to  notice 
must  be  obeyed,  or  there  must  appear  in  the 
record  a  written  waiver  of  this  notice,  or  the 
certiorari  will  be  dismissed  (McConnell  v.  Fol- 
som,  4  Ga.  App.  535,  61  S.  E.  1051,  and  cita- 
tions), yet  where  it  appears  from  the  record 
that  the  defendant  in  certiorari  filed  excep- 
tions to  the  answer  of  the  magistrate,  and 
that  these  exceptions  were  heard  and  overruled 
by  the  judge  of  the  superior  court,  it  is  too 
late  to  raise  the  question  of  want  of  the  stat- 
utory notice.    The  defendant  in  certiorari  hav- 
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ing  actually  appeared  in  the  case  in  the  su- 
perior court,  and  filed  exceptions  to  the  an- 
swer of  the  magistrate,  and  having  invoked  a 
hearing  on  these  exceptions,  it  would  be  trifling 
with  the  court  for  him  subsequently  to  be  al- 
lowed, when  his  exceptions  had  been  overruled, 
to  complain  that  he  had  not  received  the  no- 
tice required  by  the  statute. 

LEd.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  U  168,  169;    Dec  Dig.  |  61.*] 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;   J.  H.  Martin,  Judge. 

Action  between  the  Atlanta  Woodenware 
Company  and  Franklin  &  Ridley.  From  the 
judgment,  the  Atlanta  Woodenware  Compa- 
ny brings  error.    Reversed. 

Marion  Turner,  of  Hawkinsville,  for  plain- 
tiff in  error.  W.  L.  &  Warren  Grlce,  for  de- 
fendants In  error. 

HILL,  C.  J.    Judgment  reversed. 


(11  Ga.  App.  268) 

ROBERTS  V.  CITY  OF  COVINGTON. 

(No.  4,191.)   . 

(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(Syllabus  by  the  Court.) 

Intoxicating  Liquors  (§  236*)— Unlawful 

Sale— Evidence. 

The  evidence  raised  a  suspicion  that  the 
accused  may  have  been  guilty,  but  was  wholly 
insufficient  to  justify  his  conviction. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §§  300-322;  Dec.  Dig.  | 
236.*! 

Error  from  Superior  Court,  Newton  Coun- 
ty;  L.  S.  Roan,  Judge. 

Marsh  Roberts  was  convicted  of  an  Illegal 
sale  of  liquors  in  violation  of  an  ordinance 
of  the  City  of  Covington,  and  brings  error. 
Reversed. 

A.  L.  Loyd,  of  Covington,  for  plaintiff  In 
error.  C.  C.  King,  of  Covington,  for  defend- 
ant in  error. 

POTTLE,  J.  The  accused  was  convicted 
in  a  municipal  court  of  having  Intoxicating 
liquor  for  the  purpose  of  unlawful  sale. 
The  city  marshal  testified  that  the  accused 
was  "believed  to  be  a  blind  tiger  of  the 
worst  kind,"  and  he  had  been  trying  for 
two  years  to  catch  the  accused  with  enough 
liquor  to  Justify  his  arrest.  Finally  one 
night  the  accused  stopped  his  buggy  near  a 
barber  shop,  got  out  of  the  buggy,  and  went 
into  the  shop.  During  his  absence  the  mar- 
shal went  to  the  buggy  and  found  in  it, 
under  an  oilcloth,  one  gallon  bottle  filled 
with  whisky,  and  another  gallon  bottle  with 
about  a  quart  in  it.  The  arrest  of  the  ac- 
cused followed.  The  chief  of  police  testi- 
fied that  he  had  frequently  made  unsuccess- 
ful efforts  to  catch  the  accused  selling  whis- 
ky. It  seems  that  the  accused  was  permitr 
ted  to  testify.  He  denied  having  the  whisky 
for  the  purpose  of  selling  it,  claimed  that 
he  had  gotten  it  out  of  the  express  ofiSce 


some  tiiuo  i.efore,  and  that  he  and  so^..j 
other  persons)  had  consumed  about  three 
quarts  of  the  whisky  from  one  of  the  bot- 
tles.    This  is  all  of  the  evidence. 

The  accused  may  have  been,  and  probably 
was,  a  "traveling  blind  tiger'* ;  but  It  takes 
something  more  to  convict  than  suspicion  or 
the  "belief"  of  the  city  marslial  that  the 
accused  had  the  whisky  for  an  unlawful 
purpose.  The  police  were  overzealous  and 
sprang  the  trap  too  soon.  The  next  time, 
with  the  exercise  of  a  little  more  patience, 
they  may  bag  the  game.  The  prohibition 
law  encourages  generosity.  One  may  give, 
but  not  sell,  his  neighbor  whisky.  Many 
cities  have  passed  ordinances  designed  to 
discourage  the  possession  of  whisky  for  the 
purpose  of  sale.  Frequently  the  unlawful 
purpose  can  be  shown  only  circumstantially; 
but,  when  an  actual  sale  or  attempt  to  sell 
cannot  be  shown,  the  circumstances  proved 
must  be  so  inconsistent  with  innocence  as  to 
exclude  every  other  reasonable  hypothesis 
than  guilt.  They  were  not  strong  enough 
in  this  case. 

Judgment  reversed. 


(U  Ga.  App.  234) 

SOUTHERN  RY.  CO.  v.  GORDON. 
(No.   3,916.) 

(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(Syllabus  by  the  Court,) 

Evidence   (8  407*) —Bill  of  Lading— Con- 
struction. 

This  case  is  fully  controlled  by  the  deci- 
sion of  this  court  in  Atlantic  Coast  Line  R. 
Co.  V.  Cohn  &  Co.,  6  Ga.  App.  572,  65  S.  B. 
355,  and  the  request  made  to  review  and  over- 
rule the  decision  is  denied. 


-For  other  cases,   see  Evidence, 
182&-1828,   1841;    Dec.   Dig.  I 


[Ed.   Note. 
Cent.   Dig. 
407.*] 

Error  from  Superior  Court,  Floyd  County; 
J.  W.  Maddox,  Judge. 

Action  by  M.  Gordon  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

See,  also,  9  Ga.  App.  469,  71  S.  B.  763. 

Maddox,  McCamy  &  Shumate,  of  Dalton, 
and  Geo.  A.  H.  Harris  &  Son,  of  Rome,  for 
plaintiff  in  error.  Eubanks  &  Mebane,  of 
Rome,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed. 


(11  Ga.  App.  261) 
PRAZIBR  T.  STATE.     (No.  4.160.) 
(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(SyUabui  by  the  Court.) 

Cbihinal  Law  (S  252*)— Intoxioating  Liq- 
uors (§  198*)— Accusation  —  Affidavit— 
Vabiancb. 

Where  the  act  creating  a  dty  court  pro- 
vides that  all  criminal  accusations  filed  there- 
in shall  be  founded  upon  affidavits,  such  an  ac- 
cusation cannot  be  broader  than  the  affidavit, 
nor  charge  an  offense  different  from  that  de- 
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scribed  in  the  affidayit  It  follows  that,  where 
:iD  affidavit  charged  the  unlawful  sale  of  in- 
roxicatiDg  liquors,  a  count  in  an  accusation 
founded  thereon  which  charged  the  accused 
with  keeping  intoxicating  liquors  on  hand  at 
bis  place  of  business  should  have  been  quashed 
on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig,  §}  526-^36;  Dec  Dig.  | 
2r»2;*  Intoxicating  Liquors,  Cent.  Dig.  (  218; 
Dec.  Dig.  §  198.*] 

Error  from  City  Court  of  Amerlcug;  J.  A. 
HixoD,  Judga 

H.  D.  Frazier  was  convicted  of  violating 
the  liquor  law,  and  brings  error.    Reversed. 

C.  R.  Winchester  and  J.  B.  Hudson,  both 
of  Americus,  for  plaintiff  in  error.  Zach 
Chllders,  Sol.,  of  Americus,  for  the  State. 

POTTLE,  J.  The  act  creating  the  city 
court  of  Americus  provides  that  "defendants 
in  criminal  cases  in  said  city  court  of  Amer- 
icus may  be  tried  on  written  accusation  set- 
ting forth  plainly  the  offense  charged,  found- 
ed on  affidavit  made  by  the  prosecutor,"  and 
that,  upon  such  affidavit  and  accusation  be- 
ing filed  in  the  office  of  the  clerk  of  the  city 
court,  it  shall  be  the  duty  of  the  Judge  to 
issue  a  warrant  for  the  arrest  and  appre- 
hension of  the  defendant  Acts  1900,  p.  100, 
i  30.  An  affidavit  was  made  and  filed,  charg- 
ing the  plaintiff  in  error  with  the  offense  of 
selling  intoxicating  liquors,  and  upon  this 
affidavit  an  accusation  was  drawn,  contain- 
ing two  counts.  The  first  count  charged  the 
sale  of  intoxicating  liquors,  and  the  second 
count  charged  that  the  accused  kept  on  hand 
intoxicating  liquors  at  his  place  of  business. 
On  arraignment  the  accused  moved  to  quash 
the  accusation,  upon  the  ground  that  it  was 
broader  than  the  affidavit  upon  which  it  was 
founded,  in  that  in  the  second  count  the  ac- 
cused was  charged  with  keeping  intoxicating 
liquors  on  hand  at  his  place  of  business,  and 
the  affidavit  charged  only  the  sale  of  in- 
toxicating liquor^.  The  motion  to  quash  was 
overruled,  and  exceptions  pendente  lite  were 
duly  certified  and  filed,  complaining  of' this 
ruling.  The  accused  was  convicted  both  of 
selling  whisky  and  of  keeping  it  on  hand  at 
his  place  of  business.  His  motion  for  new 
trial  was  overruled,  and  a  writ  of  error  has 
been  sued  out  to  this  court,  complaining 
of  this  Judgment  and  also  assigning  error  up- 
on the  exceptions  pendente  lite. 

An  affidavit  which  charges  the  accused 
generally  with  the  commission  of  a  misde- 
meanor at  a  certain  time  and  in  a  certain 
county  is  sufficient  to  support  an  accusation 
charging  the  accused  with  the  commission 
of  any  misdemeanor.  Williams  v.  State.  107 
Ga.  693,  33  S.  E.  641.  But  the  accusation 
cannot  be  broader  than  the  affidavit,  and. 
where  the  affidavit  charges  a  specific  mis- 
demeanor, the  accusation  must  conform  to 
the  affidavit.  So  strictly  has  this  rule  been 
applied  by  the  Supreme. Court,  that  in  Blake 
V.  State,  112  Ga.  537,  37  S.  B.  870,  in  which 


the  affidavit  charged  the  accused  with  the 
offense  of  selling  whisky,  it  was  held  that 
an  accusation  founded  thereon  and  charg- 
ing generally  the  sale  of  intoxicating  liquors 
should  have  been  quashed  on  demurrer.  In 
Glass  V.  State,  119  Ga.  299,  46  S.  E.  435,  the 
affidavit  charged  the  offense  of  gaming,  and 
it  was  held  that  this  affidavit  was  suffi- 
cient foundation  for  an  accusation  charg- 
ing any  form  of  gaming.  In  the  opinion 
the  court  said  that,  if  the  affidavit  had  charg- 
ed the  defendant  with  playing  "seven  up," 
he  could  not  have  been  put  on  trial  for  play- 
ing any  other  game,  or  for  gaming  generally. 
Unless  the  act  creating  the  city  court  re- 
quires it,  an  accusation  need  not  be  founded 
upon  any  precedent  affidavit  at  all.    Davis 

V.  State,  11  Ga.  App. ,  74  S.  E.  442.   But 

where  the  act  provides,  as  does  the  act  cre- 
ating the  city  court  of  Americus,  that  the 
accusation  shall  be  founded  upon  an  affi- 
davit, the  accusation  cannot  be  broader  than 
the  affidavit  nor  charge  a  different  offense 
from  that  described  in  the  affidavit.  The 
court  should  have  sustained  the  motion  fo 
quash  the  second  count  In  the  accusation. 
As  everything  else  occurring  on  the  trial 
was  nugatory,  it  is  not  necessary  to  pass 
upon  any  of  the  other  assignments  of  error. 
Judgment  reversed. 

(U  Ga.  App.  246) 

ALLEN  V.  STATE.     (No.  4,06a) 
(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(8yllahu8  hy  the  Court,) 

1.  Intoxicating  Liquors  (§  236*)  — Cam- 
iNAL  Prosecutions— Sufficiency  of  Evi- 

DBNCB. 

The  possession  of  an  internal  revenue  spe- 
cial tax  receipt  for  the  retail  or  wholesale  of 
spirituous,  malt,  or  intoxicating  liquors  is,  by 
the  terms  of  the  statute,  only  prima  facie  evi- 
dence of  the  guilt  of  one  on  trial  for  the  un- 
lawful sale  of  such  liquors. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {§  300-322;  Dec.  Dig.  § 
236.*] 

2.  Intoxicating  Liquors  (J  236*)— Crim- 
inal. Prosecutions  —  Presumptions  —  Ks- 
buttal. 

In  tlie  present  case,  the  inference  of  guilt, 
arising  from  the  possession  of  such  an  internal 
revenue  special  tax  receipt,  was  completely 
rebutted  b^  the  uncontradicted  testimony  of 
the  only  witness  in  the  case  that  the  accused 
had  not  in  fact  sold  any  intoxicating  liquors, 
and  that  he  was  induced  by  an  internal  reve- 
nue officer  of  the  United  States  government  to 
talce  out  a  revenue  license  after  he  had  come 
into  tlie  possession  of  a  quantity  oi  whisky 
which,  according  to  the  uncontradicted  evi- 
dence, was  ordered  for  himself  and  a  number 
of  others,  and  was  delivered  tb'  the  accused 
by  a  common  carrier;  the  accused  acting  solely 
as  agent  for  the  buyer,  and  in  no  sense  as 
agent  for  the  seller,  of  the  liquors. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
injr  Liquors,  Cent.  Dig.  H  300-322;   Dec.  Dig. 

3.  Sufficiency  of  Eviubnce. 

The  verdict,  being  without  evidence  to 
support  it,  was  contrary  to  law,  and  the  court 
erred  in  refusing  a  new  trial. 
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Error  from  Olty  Court  of  Newnan;  W.  A. 
Post,  Judge. 

John  Allen  was  convicted  of  violating  tlie 
liquor  law,  and  brings  error.    Reversed. 

W.  G.  Post,  of  Newnan,  for  plaintiff  in 
error.  W.  L.  Stallings,  Sol.  Gen.,  of  New- 
nan, for  the  State. 

RUSSELL,  J«     Judgment  reversed. 

(11  Gfu  App.  266) 

mCKS  v.   STATE.      (No.  4.179.) 
(Court  of  Appeals  of  Georgia.    June  6,  1912.) 

(SyUahus  hy  the  Court,) 
Okdiuxal  Law   (J  424*) —Evidence  — Aors 

AND  DEOLABATIONS  OF  CU)NSPIBATOBS. 

The  rule  of  evidence  is  elementary  that 
acts  and  declarations  of  a  co*offender  or  con- 
spirator are  admissible  against  the  others  only 
when  made  and  done  during  the  pendency  of 
the  criminal  enterprise  and  in  furtherance  of 
its  object,  and  that  any  subsequent  declaration 
or  conduct  of  a  joint  offender  or  conspirator 
is  admissible  only  against  himself,  and,  as 
against  others,  must  he  rejected  as  a  narra- 
tive merely  of  past  occurrences. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  1002-1010;  Dec  Dig.  { 
424.*] 

Error  from  Superior  Court,  Douglas  Coun- 
ty; Price  Edwards,  Judge. 

H.  L.  Hicks  was  convicted  of  burglary, 
and  brings  error.    Reversed. 

J.  S.  James,  of  Atlanta,  for  plaintiff  in  er- 
ror. J.  R.  Hutcheson,  Sol.  Gen.,  and  W.  T. 
Roberts,  both  of  Douglasville,  for  the  State. 

HILL,  C  J.  The  plaintiff  in  error,  a  ne- 
gro boy,  16  years  of  age,  was  convicted  of 
the  offense  of  burglary,  and  was  sentenced 
to  seven  years  in  the  penitentiary.  His  mo- 
tion for  a  new  trial  was  overruled,  and  he 
brings  error.  The  transcript  of  the  record 
is  very  confusing  and  involved,  and  this 
court  has  found  some  difficulty  in  gather- 
ing from  its  careful  perusal  what  actually 
occurred  on  the  trial.  In  so  far  as  we  have 
been  able  to  determine  from  this  record, 
there  is  only  one  error  which  is  of  such 
serious  character  as  to  require  the  grant  of 
another  trial.  The  evidence  against  the  ao 
cused  consisted  of  several  slight  circum- 
stances indicative  of  guilt,  and,  standing 
alone,  would  probably  not  have  been  sufficient 
to  have  produced  conviction  in  the  mind 
of  the  Jury  beyond  a  reasonable  doubt.  In 
this  state  of  the  evidence  the  court  permit- 
ted, over  the  objection  of  the  attorney  for 
the  accused,  declarations  made  by  an  alleged 
accomplice  subsequently  to  the  commission 
of  the  offense — a  narrative  merely  of  past 
occurrences.  This  accomplice  had  entered  a 
plea  of  guilty  to  the  offense  of  burglary 
charged  against  the  accused,  himself,  and 
another,  and  was  in  JaU  when  the  prosecu- 
tor had  a  conversation  with  him  relative  to 
the  offense ;  and  in  this  conversation  the  ac- 


complice stated  to  the  prosecutor  the  particu- 
lars of  the  commission  of  the  offense,  declar- 
ing that  the  accused  participated  therein, 
and  giving  in  detail  the  acts  and  conduct  of 
the  accused  in  its  commission.  The  accused 
was  not  present  when  this  statement  was 
made  to  the  prosecutor.  On  the  trial,  this 
accomplice  testified  in  behalf  of  the  accused* 
denying  that  he  was  present  at  the  commis- 
sion of  the  offense  or  had  participated  there- 
in. The  presiding  judge  stated  that  these 
subsequent  declarations  were  admitted  for 
the  purpose  of  impeachment;  but  it  does  not 
appear  that  any  foundation  was  laid  for 
their  introduction  for  this  purpose. 

This  testimony  was  clearly  inadmissible 
as  evidence  against  the  accused.  *'A  confes- 
sion of  one  joint  offender  or  conspirator 
made  after  the  enterprise  is  ended,  is  admis- 
sible only  against  himself."  Pen.  Code  1910, 
I  1035.  This  is  but  a  codification  oif  a  well- 
settled  rule  of  law.  Reid  v.  State,  20  Ga. 
681;  1  Greenleaf  on  Evidence  (16tli  Ed.)  | 
184(a). 

Another  occurrence  which  the  record  shows 
took  place  at  the  trial,  whUe  not  in  itself 
sufficient  to  warrant  the  grant  of  a  new  tri- 
al, induces  us  all  the  more  readily  to  grant 
another  trial,  because  it  probably  may  have 
resulted  in  injustice  to  the  accused.  After 
the  evidence  had  been  closed  and  the  argu- 
ment begun,  the  state  asked  permission  to 
reopen  the  case  for  the  purpose  of  introduc- 
ing another  witness.  This  witness  testified 
that  on  the  night  of  the  alleged  burglary 
he  had  seen  the  accused  and  this  accomplice 
together.  The  attorney  for  the  accused  ob- 
jected to  the  reopening  of  the  case,  but,  of 
course^  this  was  a  matter  in  the  discretion 
of  the  court  After  this  witness  had  testi- 
fied, the  attorney  for  the  accused  then  asked 
the  court  to  postpone  the  trial  for  a  short 
time,  in  order  that  he  might  have  an  op- 
portunity of  sending  for  a  witness,  whom  he 
named  and  located,  by  whom  he  could  rebut 
the  testimony  of  this  new  witness.  The 
court  refused  to  give  him  the  time.  While^ 
as  above  indicated,  this  is  a  matter  in  the 
discretion  of  the  court,  yet  where  the  wit- 
ness thus  introduced  at  this  stage  of  the  tri- 
al proved  an  additional  fact  which  was  dam- 
aging to  the  accused*  and  the  accused  stated 
that  he  could  not  have  anticipated  the  evi- 
dence of  this  additional  fact,  and  that  he 
had  a  witness  by  whom  he  could  rebut  this 
evidence,  naming  and  locating  the  witness, 
it  would  seem  that  the  ends  of  justice  re- 
quired that  the  presiding  judge  should  give 
to  the  accused  a  reasonable  time  to  secure 
the  presence  of  the  witness  for  that  purpose. 
We  have  said  this  much,  not  In  criticism  of 
the  action  of  the  learned  trial  judge,  btit 
because,  in  our  opinion,  the  weak  and  incon- 
clusive character  of  the  evidence  against  the 
accused  entitled  him  to  the  fullest  oppor- 
tunity to  explain  the  Incriminating  drcum- 
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■tances.  We  grant  a  new  trial  in  the  case 
lolely  because  of  the  admission  of  the  subse- 
quent declarations  of  the  accomplice  in  the 
absence  of  the  accused,  which  were  simply  a 
narrative  of  past  occurrences,  and  which 
must  have  been  hurtful  to  the  accused. 
Judgment  reversed. 

01  Ga.  App.  286) 

LOmsVILI^  &  N.  IL  CO.  et  aL  r. 
GHIVERS.     (No.  3,980.) 

(Court  of  Appeals  of  Georgia.    June  6,  1912.) 

(SyUabuM  by  th€  OourU) 

GABRiSBfi   (I  277*)— Tbbatmsnt  or  Passkn- 

OEB—- Mistake  of  Conductos. 

The  law  requires  of  a  carrier  of  passengers, 
not  only  extraordinary  care  and  diligence,  In 
conveying  passengers  safely  to  the  agreed  des- 
tination, but  also  kind,  considerate,  and  decor- 
ous treatment  of  passengers  by  employ6i  of  the 
carrier  while  the  relationship  of  passenger  and 
carrier  continues,  and  any  violation  of  this  rule 
by  which  a  passenger  is  humiliated  or  mortified 
or  wounded  in  his  feelings  is  tortious  conduct, 
for  which  the  carrier  is  liable  in  damages. 

[EJd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1082-1084;    Dea  Dig.  i  277.*] 

Error  from  City  Ck)urt  of  Madlaon;  EL  8. 
Anderson,  Judge. 

Action  by  Annie  Chlvers  against  the  Lou- 
isville &  Nashville  Railroad  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    AJQSrmed. 

Job.  B.  &  Bryan  Camming,  of  Augusta, 
and  Bl  W.  Butler,  of  Madison,  for  plaintifls 
In  error.  M.  C.  Few,  of  Madison,  for  de- 
fttidant  in  error. 

HILL,  0.  J.  Miss  Annie  Chlvers  recov- 
ered a  verdict  against  the  Louisville  &  Nash- 
ville Railroad  Company  and  the  Atlantic 
CkMUBt  Line  Railroad  Company  for  $100,  as 
damages  for  the  alleged  tortious  act  of  the 
conductor  of  the  companies,  based  upon  the 
following  facts:  Plaintiff  got  on  a  train  of 
defendants  at  Buckhead,  for  the  purpose  of 
going  to  Atlanta.  Before  getting  on  the 
train,  she  went  to  the  ticket  agent  at  Buck- 
head and  asked  him  for  a  ticket  to  Atlanta, 
and  he  replied  that  her  father  had  already 
bought  her  ticket  to  Atlanta.  After  the 
train  left  Buckhead,  and  before  reaching 
Madison,  the  conductor  In  charge  of  the 
train  took  up  her  ticket  for  Atlanta.  After 
leaving  Madison  the  conductor  approached 
her  and  asked  her  why  she  did  not  get  off 
the  train  at  Madison.  She  told  him  that 
her  ticket  was  for  Atlanta.  He  replied  that 
her  ticket  was  for  Madison,  and  that  she 
would  either  have  to  get  off  the  train  or  pay 
fare.  ''I  knew  my  ticket  was  for  Atlanta, 
having  looked  at  it  when  my  father  gave  it 
to  me;  but,  as  the  conductor  demanded  fare 
and  stated  that  he  would  put  me  off  unless 
I  i)aid  it,  rather  than  be  humiliated,  I  paid 
him  fare  to  Atlanta.  I  asked  him  to  look 
and  see  if  he  had  not  taken  up  my  ticket, 


for  I  had  given  it  to  him,  and  to  see  if  it 
was  not  from  Buckhead  to  Atlanta.  He  did 
not  look,  but  stood  me  down  that  the  ticket 
was  only  to  Madison.  He  kept  demanding 
that  I  pay  the  fare  or  get  off  the  train. 
Everybody  in  the  car  saw  and  heard  what 
was  going  on,  and  I  saw  that  we  were  at- 
tracting attention.  The  car  was  full  of  peo- 
ple. After  I  had  paid  him  the  fare,  the  con- 
ductor approached  me  before  we  reached  At- 
lanta, and  wanted  me  to  take  back  the 
money  which  I  had  paid  him,  and  said  he 
had  found  the  ticket  that  I  had  given  him, 
and  he  refunded  me  the  money.  His  demand 
tliat  I  pay  him  fare  was  made  in  the  ordi- 
nary tone  of  voice,  but  the  pass^igen  on 
the  train  heard  him.  His  manner  'to  me 
was  reepectful,  and  my  complaint  Is  that  he 
demanded  fare  from  me,  first  stating  that 
my  ticket  read  to  Madison.  He  mortified 
me  by  stating  that  my  ticket  was  to  Madi- 
son and  demanding  that  I  pay  my  fare  or  he 
would  put  me  off.  It  made  the  impression 
upon  the  passengers  who  heard  the  conver- 
sation that  I  was  trying  to  beat  my  way. 
When  he  refunded  me  the  money,  be  apolo- 
gized and  stated  that  he'  had  fbund  my 
ticket**  This  is  substantially  the  testimony 
upon  which  the  verdict  was  based,  and  it 
was  insisted  by  counsel  for  the  railroad 
company  that  It  is  insufllclent  to  show  any 
liabUity. 

The  rule  of  law  governing  the  case  Is  well 
settled.  It  is  unquestionably  the  duty  of 
the  railroad  company  to  protect  a  passenger 
against  insult  or  injury  from  the  conductor 
of  the  train  upon  which  the  passenger  la  rid- 
ing. Any  conduct  of  the  conductor  which 
reasonably  and  ordinarily  tends  to  humiliate 
a  passenger  or  subject  him  to  mortification 
gives  to  the  latter  a  right  of  action  against 
the  company.  Cole  v.  Atlanta  &  West  Point 
Railroad  Co.,  102  Ga.  474,  81  S.  B.  107,  and 
many  cases  there  dted.  As  tersely  expressed 
in  the  case  of  Head  v.  Georgia  Pacific  By. 
Co.:  *' Wounding  a  man's  feelings  is  as  much . 
actual  damage  as  breaking  his  limbs.  The 
difference  is  that  one  is  internal  and  the 
other  external;  one  mental,  the  other  physi- 
cal.*' A  carrier  obligates  itself  to  carry  its 
passengers  safely  and  properly,  and  to  treat 
them  respectfully,  and  if  It  Intrusts  the  per- 
formance of  this  duty  to  servants,  the  law 
holds  it  responsible  for  the  manner  in  which 
they  execute  the  trust.  As  stated  by  Judge 
Thompson:  "The  law  Implies  in  the  con- 
tract of  carriage,  not  merely  an  agreement 
on  the  part  of  tiie  carrier  to  use  the  hl|^ 
degree  of  care  already  described  (extraor- 
dinary care),  to  the  end  of  conveying  the 
passenger  safely  to  the  agreed  destination, 
but  also  an  agreement  for  kind,  considerate, 
reepectful,  and  decorous  treatment  to  the 
passenger  at  the  hands  of  the  carrier's  own 
servants."  3  Thompson's  Commentaries  on 
the  Law  of  Negligence,  |  8185.  And  as  ex- 
pressed by  this  court  in  Wolfe  v.  Georgia 


•for  other  esMS  ■••  same  tople  and  Mction  NX7MBBR  in  Dec  Dls*  &  Am.  Dig.  Key  No.  SeriM  ft  Rep*r  Indexes 


14 


76  SOUTHEASTERN  REPORTER 


(Ga. 


Ry.  &  Electric  CJo.,  2  Ga.  App.  499,  58  S.  B. 
899:  ''A  common  carrier  Is  responsible  for 
the  proper  treatment  of  Its  passengers,  and 
Is  bound  to  protect  them  from  Insult  as  well 
as  from  physical  injury." 

The  rule  of  law  being  thus  well  settled — 
and  we  think  wisely  and  properly  settled — 
the  only  question  is  whether  the  conduct  of 
the  conductor  in  the  present  case  amounted 
to  a  violation  of  this  rule.  We  think  that 
the  statement  of  the  conductor  that  the 
plaintiff  did  not  hold  a  ticket  which  entitled 
her  to  transportation  to  Atlanta,  notwith- 
standing her  assertion  that  she  did  have 
such  ticket  and  had  given  it  to  the  conduc- 
tor, his  refusal  to  examine  his  tickets  to 
see  if  her  statement  was  not  the  truth,  and 
his  assumption  tliat  it  was  not  the  truth, 
and  his  demand  for  fare,  under  the  threat 
of  putting  her  off  the  train,  was  calculated 
to  humiliate  and  mortify  her,  since  the  con- 
versation took  place  in  the  hearing  and 
presence  of  other  passengers.  It  makes  no 
substantial  difference,  except  on  the  ques- 
tion of  aggravation,  that  the  manner  of  the 
conductor  was  respectful.  The  conduct  of 
the  conductor,  with  reasonable  inferences 
therefrom,  had  necessarily  a  tendency  to  em- 
barrass and  humiliate  the  young  lady  pas- 
senger, and  his  conduct  was  at  the  peril  of 
the  company,  and  it  turned  out  that  his  con- 
duct was  wholly  unauthorized  by  the  facts. 
Neither  did  the  fact  that  when  he  discov- 
ered his  mistake  he  offered  to  refund  the 
money,  and  did  refund  it  and  apologize  for 
his  mistake,  repair  the  wrong  he  had  al- 
ready perpetrated  against  the  passenger  In 
wounding  negligently  and  unnecessarily  her 
feelings. 

It  is  insisted  that  the  conductor  simply 
made  a  mistake.  This  may  be  true;  but  it 
was  a  mistake  due  to  his  own  negligence, 
and  was  a  mistake  for  which  he  and  his 
employer  were  responsible.  We  think  the 
verdict  of  the  Jury  was  fully  authorized  and 
was  conservative  in  amount,  and  that  the 
bill  of  exceptions  in  the  case  contained  no 
merit. 

Judgment  affirmed. 


t  Ll  Ofu  App.  202) 

PHILLIPS  V.  STATE.     (No.  4,168.) 
(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(SyUahus  (y  the  Court.) 

1.  HoinciDB  (8  116*)— Justification—Sklf- 
Defensb— Threats. 

While  provocation  by  mere  words,  threats, 

«r  menaces  will  not  reduce  the  crime  of  assault 
with  intent  to  murder  to  the  statutory  offense 
of  shooting  at  another,  yet,  if  such  words, 
threats,  or  menaces  were  sufficient  to  arouse 
a  reasonable  fear  on  the  part  of  the  accused 
that  his  life  was  in  danger,  and  he  shot  under 
the  influence  of  this  fear,  the  shooting  would 
be  ^Qstifiable. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  n  15&-163;   Dec.  Dig.  §  116.*] 


2.  Cbihinal    Law    (|§    770,    828*>-/r»iAi/- 

Instructio  NS— Requests. 

In  the  absence  of  a  timely  written  re- 
quest, the  trial  judge  is  not  bound  to  charge 
the  jury  upon  a  theory  of  law  presented  solely 
by  the  statement  of  the  accused.  But,  if  he 
does  charge  upon  such  a  theory,  he  should  give 
the  law  fully  and  fairly,  both  for  the  state  and 
for  the  accused. 

[Ed.  Note.— Fcr  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  ||  1809,  2007;  Dec.  Dig.  U 
770,  828.*] 

3.  HoMiciDS  (J  800*)— iNsnnjOTiONS— Justi- 
fication. 

In  the  present  case,  it  was  error,  requir- 
ing the  granting  of  a  new  trial,  to  charge  the 
jury  that  words,  threats,  menaces,  or  con- 
temptuous gestures  will  in  no  case  free  the 
person  killing  from  the  guilt  and  crime  of 
murder,  without  adding  the  qualification  that 
it  was  for  the  jury  to  say  whether  the  use  of 
such  words,  threats,  menaces,  or  contemptuous 
gestures  by  the  person  shot  was  sufficient  to 
arouse  a  reasonable  fear  on  the  part  of  the 
accused  that  her  life  was  in  danger. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §{  614-632;    Dec  Dig.  i  300.*] 

Error  from  Superior  Court,  Floyd  County: 
J.  W.  Maddox,  Judge. 

Zella  Phillips  was  convicted  of  shooting  at 
another,  and  brings  error.    Reversed. 

Ennis  &  Shaw,  of  Rome,  for  plaintiff  in 
error.  John  W.  Bale,  Sol.  Gen.,  of  La  Fa- 
yette, and  Eubanks  &  Mebane,  of  Rome,  for 
the  State. 


POTTLB,  J.  [1]  The  accused  was  placed 
on  trial  for  the  offense  of  assault  With  Intent 
to  murder,  and  was  convicted  of  the  statuto- 
ry offense  of  shooting  at  another,  and,  npon 
the  recommendation  of  the  jary»  was  sen- 
tenced as  for  a  misdemeanor.  The  evidence 
was  amply  sufficient  to  authorize  the  verdict. 
Complaint  is  made  of  the  following  instruc- 
tions to  the  jury:  "Provocation  by  words, 
threats,  menaces,  or  contemptuous  gestures 
shall  in  no  case  be  sufficient  to  free  the  per- 
son killing  from  the  guilt  and  crime  of  mur- 
der." The  assignment  of  error  upon  this 
charge  is  that  the  jury  were  not  Instructed, 
either  in  connectlop  with  this  charge  or  else- 
where, that  they  might  consider  whether  or 
not  the  words,  threats,  menaces,  or  contemp- 
tuous gestures  were  sufficient,  under  the  cir- 
cumstances surrounding  the  shooting,  to 
arouse  a  reasonable  fear  on  the  part  of  the 
accused  that  his  life  was  in  danger,  and  that 
she  shot  while  under  the  influence  of  that 
fear.  In  no  case  where  the  accused  relies 
upon  provocation  arising  from  the  use  by  the 
person  assaulted  of  words,  threats,  menaces, 
or  contemptuous  gestures,  if  the  defense  of 
reasonable  fear  is  involved  in  the  case  under 
the  evidence,  should  the  trial  judge  charge 
broadly  the  language  of  the  statute  to  the 
effect  that  in  no  case  will  provocation  by 
words,  threats,  menaces,  or  contemptuous 
gestures  be  sufficient  to  free  the  person  kill- 
ing from  the  crime  and  guilt  of  murder,  with- 
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out  adding  the  qualification  tbat  if,  however, 
such  words,  threats,  menaces,  or  contemptu- 
ous gestures  were  used,  and  were  sufficient, 
under  all  the  circumstances  of  the  case,  to 
arouse  a  reasonable  fear  on  the  part  of  the 
accused  that  his  life  was  In  danger,  and  If 
he  shot  while  under  the  Influence  of  such 
fear,  he  would  be  justifiable.    The  mere  use 

of  words,  threats,  menaces,  or  contemptuous 
gestures  w^iU  never  be  sufficient  to  reduce  a 
crime  from  murder  to  manslaughter,  or  from 
assault  with  intent  to  murder  to  shooting  at 
another,  or  stabbing,  as  the  case  may  be,  7<et 
they  are  sometimes  sufficient  to  justify  the 
fear  of  a  reasonable  man  that  his  life  is 
in  danger,  and  therefore  authorize  his  ac- 
quittal. Cummlng  v.  State,  99  Ga.  662,  27 
S.  B.  1T7;  Rossi  v.  State,  7  Ga.  App.  732,  68 
S.  B.  56;  Landrum  v.  State,  9  Ga.  App.  115, 
70  8.  R  353. 

[2.  3]  Counsel  for  the  state,  while  conced- 
ing the  correctness  of  this  general  proposi- 
tion, contend  that  in  the  present  case  it  is 
no  cause  for  ordering  a  new  trial,  for  the 
reason  that  the  defense  of  reasonable  fear 
arose  alone  under  the  prisoner's  statement, 
and  that,  as  there  was  no  written  request  for 
the  instruction,  the  failure  to  qualify  the 
charge  Is  no  cause  for  a  new  trial.  Of 
course,  it  is  well  settled,  under  numerous  de- 
cisions of  this  court  and  of  the  Supreme 
Court,  that  the  judge  is  not  bound,  in  the  ab- 
sence of  written  request,  to  charge  upon  a 
theory  of  defense  arising  solely  from  the 
prisoner's  statement;  but  in  the  present  case 
there  was  no  evidence  of  any  menaces  or 
threats  used  by  the  person  assaulted,  and 
this  contention  likewise  arose  solely  from 
the  prisoner's  statement.  In  other  words, 
under  the  statement  of  the  accused,  the  per- 
son assaulted  used  menaces  and  threats 
which  may  have  aroused  a  reasonable  fear 
on  the  part  of  the  accused  that  her  life  was 
in  danger.  The  judge,  therefore,  was  not 
bound  to  charge  the  jury  at  all  upon  the  sub- 
ject of  provocation  by  words,  threats,  menac- 
es, or  contemptuous  gestures,  nor  was  he 
bound  to  charge  upon  the  doctrine  of  reason- 
able fears;  but,  if  he  did  charge  in  favor  of 
the  state  upon  facts  which  arose  only  from 
the  prisoner's  statement,  it  was  manifestly 
unfair  to  the  accused  to  fail  to  give  the  qual- 
ification in  her  favor  which  the  law,  as  ap- 
plied to  her  statement,  demanded.  In  other 
words,  the  proposition  may  be  stated  broadly 
that,  while  the  trial  judge  is  not  bound  to 
charge  upon  a  theory  presented  solely  by 
the  prisoner's  statement,  in  the  absence  of 
timely  written  request  so  to  do,  yet  if  he 
does  so,  he  must  charge  the  law  correctly 
and  give  the  accused  the  benefit  of  that  theo- 
ry of  the  law  which  her  statement  demands. 
Under  this  view  of  the  matter,  the  principle 
decided  in  the  cases  above  cited  is  control- 
ling and  a  new  trial  should  be  granted. 

Judgment  reversed. 


(11  Oa.  App.  236) 

PATTERSON  v.  BANK  OF  LENOX. 
(No.  3,944.) 

(Court  of  Appeals  of  Georgia.    June  6,  1912.) 

(Syllahua  hy  the  Court  J 

Husband  and   Wife   (§   87*)— Liabilitt  o» 
ALabried  Woman— Surety  on  Note. 

This  was  a  suit  against  several  defend- 
ants, as  alleged  makers  of  a  promissory  note. 
The  defense  relied  upon  by  plaintiff  in  error 
was  that  the  note  was  not  binding  upon  her, 
for  the  reason  that  she  was  only  a  surety,  and 
was  a  married  woman  at  the  time  she  signed 
the  note  as  such.  Heldf  the  evidence  demand- 
ed a  finding  in  favor  of  this  plea,  and  the  ver- 
dict against  plaintiff  in  error  was  unauthor- 
ized.    Civil  Code  1910,  |  3007. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  SI  346-353;    Dec  Dig.  § 

87.*] 

Error  from  City  Court  of  Nashville;  W.  C. 
Lankford,  Judge. 

Action  by  the  Bank  of  Lenox  against  Mol- 
lie  Patterson  and  others.  Judgment  for 
plaintiff,  and  defendant  Mollie  Patterson 
brings  error.    Reversed. 

See,  also,  8  6a.  App.  492,  70  S.  E.  77. 

Alexander  &  Gary,  of  Nashville,  for  plain- 
tiff in  error.  Knight,  Chastain  &  Gaskins, 
of  Nashville,  and  J.  Z.  Jackson,  of  Adel>  for 
defendant  In  error. 

HILL,  C.  J.    Judgment  reversed. 


(11  Qa.  App.  242) 

MACON  RY.   &  LIGHT   CO.   v.   CASTOPU- 

LON.     (No.  4,057.) 
(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(8yUahu»  hy  the  Court,) 

1.  Carbiers  (§  347*)— Injuries  to  Passen- 
gers—Questions roB  Jury— CoNTBiBUTOBT 

Negligence. 

It  is  not  contributory  negligence  per  se 
for  a  person  to  alight  from  a  moving  street 
car;  but  the  question  whether  the  persoc 
alighting  was  guilty  of  contributory  neghgence 
would  depend  upon  the  rate  of  speed,  the 
place,  and  other  circumstances. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  134e-1397,  1402;  Dec.  Dig.  « 
347.*] 

2.  Carbiebs  (§1  347,  320*)— Injuries  to  Pas- 
sengers—Questions FOB  Jury— CoNTBiBu - 
TORY  Negligence. 

The  evidence  in  the  present  case  is  not 
clear  as  to  whether  the  plaintiff  was  injured 
while  attempting  to  alight  from  a  car  that  was 
actually  moving,  or  whether,  while  he  was  in 
the  act  of  alighting,  the  car  suddenly  moved 
and  threw  him  to  the  ground.  In  either  event, 
the  question  of  his  contributory  nesli.e:ence,  and 
that  of  the  ne;rligence  of  the  defendant  com- 
pany, were  questions  exclusively  for  the  deter- 
mination of  the  jury;  and  the  evidence  is  suffi- 
cient to  support  the  verdict  for  the  plaintiff. 

[l^^d.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1346-1397,  1402,  1118,  1126, 
1149,  1153.  1160,  1167,  1179,  1190,  1217.  1283. 
1244,  1248,  1315-1325;  Dec.  Dig.  §§  347. 
320.*] 

EIrror  from  City  Court  of  Macon;  Robt 
Hodgers,  Judge. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Action  by  George  Oastopulon  against  the 
Macon  Railway  &  light  Ck>mpany.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Ellis  ft  Jordan,  of  Macon,  for  plaintiff  in 
error.  Napier  &  Maynard,  of  Macon,  for 
defendant  in  error. 

HILL,  G.  J.  The  plaintiff  recovered  a 
Terdict  for  $400  for  personal  injuries  receiv- 
ed by  him  while  alighting  from  a  street  car 
in  the  city  of  Macon.  The  defendant  made 
a  motion  for  a  new  trial,  based  upon  the 
general  grounds,  which  was  overruled,  and 
the  case  is  before  this  court  solely  on  ques- 
tions of  fact 

The  evidence  in  behalf  of  the  plaintiff 
shows  that  he  boarded  the  defendant's  street 
car  for  the  purpose  of  going  to  Orump's 
Park,  a  pleasure  resort  near  Macon.  He  ask- 
ed the  conductor  if  that  car  was  going  to 
Crump's  Park,  and  the  conductor  told  him  it 
was  not ;  that  he  would  have  to  take  a  Vine- 
ville  car;  and  he  replied  that  he  would  get 
off,  and  the  conductor  said:  "All  right.  Get 
out  and  catch  the  VineviUe  car."  He  put 
his  foot  on  the  ground.  The  car  was  going, 
and  it  threw  him  down,  and  his  arm  was 
broken  by  the  fall.  The  evidence  is  not  clear 
as  to  whether  the  car  was  movlug  when  the 
plaintiff  attempted  to  alight,  and  whether 
his  foot  coming  in  contact  with  the  ground 
threw  him,  or  whether  while  he  was  in  the 
act  of  alighting  from  the  car  the  car  moved 
immediately,  and  the  motion  threw  him 
down.  It  is  insisted  on  the  part  of  the  rail- 
way company  that  the  only  reasonable  infer- 
ence to  be  drawn  from  the  evidence  of  the 
plaintiff  is  that  he  attempted  to  get  off  the 
car  as  it  was  actually  moving;  and  that  in 
doing  so  he  was  guilty  of  such  contributory 
negligence  as  would  bar  his  right  to  recover. 
It  may  be  stated  that  the  only  evidence  as 
to  the  manner  in  which  the  injury  occurred 
was  that  of  the  plaintiff  himself.  The  only 
witness  for  the  defendant  was  the  conductor, 
who  testified  positively  that  no  such  incident 
occurred  as  was  narrated  by  the  plaintiff. 

[1,2]  The  question  was  exclusively  for  the 
determination  of  the  Jury.  A  careful  ex- 
amination of  the  plaintiff's  evidence  raises  a 
reasonable  inference  that  he  may  have  been 
injured  by  the  sudden  motion  of  the  car 
while  he  was  attempting  to  alight  therefrom. 
But  it  may  be  conceded  that  the  car  was  ac- 
tually moving  when  he  attempted  to  alight, 
and  yet  this  fact  would  not  be  per  se  such 
negligence  as  would  prevent  a  recovery.  The 
earlier  cases  In  many  instances  recognized 
the  principle  of  negligence  pei^  se  in  alighting 
from  a  moving  train,  but  modern  authority 
to  a  great  extent  has  supplanted  that  doc- 
trine with  broader  views  upon  the  question; 
and  it  is  now  generally  held,  and  especially 
by  the  courts  of  this  state,  that  It  is  not 
contributory  negligence  per  se  for  a  per- 
son to  alight  from  a  moving  street  car,  but 


the  question  of  whether  the  person  bo  alight* 
Ing  was  guilty  of  contributory  negligence  de* 
pends  upon  the  rate  of  speed,  the  place, 
and  other  circumstances.  In  the  case  of 
Myrick  y.  Macon  By.  &  Light  Co.,  6  Ga.  App. 
38,  64  S.  B.  296,  this  court  quotes  with  ap- 
proval the  statement  of  Judge  Thompson, 
in  his  Commentaries  on  the  Law  of  Negli- 
gence (volume  3,  (  2878),  that  ''the  weight 
of  modem  authority  seems  to  sustain  ttie 
view  that  an  attempt  by  the  passenger  to 
alight  from  a  railway  train  while  it  is  pass- 
ing a  place  at  which  it  should  stop  to  enable 
him  to  alight,  or  at  which  it  has  failed  to 
stop  a  reasonable  time  to  permit  him  to 
leave  it,  will  not,  as  a  matter  of  law,  be  con- 
sidered a  negligent  act,  unless  the  attend- 
ing circumstances  so  clearly  show  that  he 
acted  imprudently  or  rashly  that  reasonable 
minds  could  fairly  arrive  at  no  other  conclu- 
sion ;  and  that  the  question  whether  the  act 
of  the  passenger  in  so  attempting  to  alight 
from  the  train  was  negligent  (that  is,  wheth- 
er he  exercised  for  his  safety  that  degree  of 
care  and  caution  which  a  person  of  ordinary 
prudence  would  be  expected,  under  like  cir- 
cumstances, to  exercise)  must  ordinarily  be 
submitted  to  the  Jury."  See,  also,  8  Hutch, 
on  Carriers  (3d  Ed.)  |  1179. 

We  think  that  this  construction  of  the 
rule  applies  more  clearly  to  attempts  to 
alight  from  moving  street  cars  than  from 
cars  propelled  by  steam;  and  the  fact  that, 
in  attempting  to  alight  from  a  moving  street 
car,  the  passenger  was  encouraged  to  do  so 
by  the  direction  of  the  conductor  in  charge 
would  be  a  strong  circumstance  supporting 
the  view  that  the  act  did  not  amount  to  neg- 
ligence. Certainly,  under  the  facts  in  this 
case,  the  question  was  clearly  one  of  fact, 
to  be  determined  exclusively  by  the  Jury,  and 
it  is  equally  dear  that  the  conclusion  at 
which  the  Jury  arrived  Is  not  unsupported 
by  the  evidence  or  reasonable  Inferoices 
.therefrom. 

Judgment  affirmed. 


(1B»  N.  0.  806) 

PBNN  T.  WBSTBBN  UNION  TELBGBAFH 

CO. 

(Supreme  Court  of  North  Carolina.    May  28b 

1912.) 

1.  Teleqbaphs  and  Telephones  (§  68*)— 
Telegrams  —  Neolioent  Tbansmission  — 
Daicages. 

In  a  proper  case,  substantial  damages  for 
mental  anguish  are  recoverable  for  negligent 
failure  to  deliver  or  correctly  transmit  a  tele- 
gram, independent  of  bodily  or  pecuniary  in- 
jury. 

[Ed.  Note,— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |§  69,  70;  Dec  Dig. 
§  68.*] 

2.  Telegraphs  and  Tblbphones  (|  56*)^ 
Telegrams  —  Negligent  Transmission  — 
Damages. 

Recoverv  for  mental  anguish,  caused  by 
negligent  failure  to  deliver  or  correctly  tran;si- 
mit  a  telegram,  may  be  had  by  the  sender,  the 
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addreMee,  or  a  beneficiary  known  to  be  such 
by  tbe  company. 

[Bd.  Note.— For  other  oases,  see  Telesn^apbs 
and  Telephones,  Cent.  Dig.  |  37;  Dec.  IMg.  | 

8.  Telkgraphs  and  Telephones  (|  50*)— 
Teleobams  —  Negligent  Tbansmission  — 
Actions.  ' 

Action  in  contract  or  tort  lies  for  breach 

af  a  telegraph  company's  duties  to  deliver  and 

correctly  transmit  telegrams. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  48;  Dec  Dig.  | 
J 


4.  Telegraphs  and  Telephones  (|  67*)— 
Telegrams  —  Negligent  Transmission  — 
Damages. 

The  damages  recoyerable  for  negligent  de- 
lay in  delivering  a  death  message  are  those 
naturally  resulting  from  the  wrong. 

[Bd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  ||  64-^;  Dec.  Dig. 
1 67.*] 

5.  Telegraphs  and  Telephones  (§  38*)— 
Telegrams  —  Negligent  Transmission. 

Reasonable  regulations  of  a  telegraph  com- 
pany for  transmission  of  messages,  not  ez- 
cuBiufs  negligence,  may  be  shown  to  defeat 
liability  fbr  delaying  delivery  of  a  telegram, 
whether  the  action  be  in  contract  or  tort 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  83;  Deo.  Dig.  { 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty;  I^on,  Jndga 

Action  by  Lizzie  Penn  against  tbe  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  evidence  tended  to  show  that  on  the 
morning  of  July  3, 1911,  at  8  a.  m.,  a  message 
was  delivered  to  defendant  (Sompany  by  Her- 
bert Penn,  at  Roanoke,  Va.,  addressed  to  plain- 
tiff at  Wlnston-Salem,  N.  C,  announcUig  the 
death  of  a  child  of  Herbert  Penn  and  grand- 
child of  plaintiff,  and  that  same  was  duly 
and  properly  transmitted  by  defendant  to 
Its  office  at  Winston-Salem,  and  there  de- 
fendant negligently  failed  to  deliver  It  to 
plaintiff,  whose  place  of  residence  was  well 
known,  and  she  only  had  notice  that  such 
a  message  was  in  the  Winston  office  through 
a  postal  card  from  defendant's  agent,  deliv- 
ered on  the  morning  of  July  5th;  and  by  rea- 
son of  such  negligence  and  wrong  on  the  part 
of  defendant  company  and  its  agent  plaintiff 
was  prevented  from  going  to  Roanoke  and 
being  with  her  son  In  the  time  of  his  be- 
reavement, and  from  attending  the  funeral 
of  her  grandchild,  etc.  Defendant,  denying 
negligence,  alleged,  further,  that  the  con- 
tract for  transmission  and  delivery  of  the 
message  was  made  In  Roanoke,  Va.,  and 
plaintiff's  cause  of  action,  if  she  had  any, 
arose  In  that  state,  and  that,  by  the  law  of 
that  state,  substantial  damages  for  mental 
anguish  could  not  be  awarded  in  such  an  ac- 
tion; and  the  Jury  rendered  the  following 
verdict: 

"First  Did  the  defendant  negligently  fall 
to  deliver  the  message,  as  alleged  in  the  com- 
plaint?   Answer:   Yes. 


''Second.  If  so,  did  the  acts  and  omissions 
constituting  negligence  occur  In  the  state  of 
North  Carolina?    Answer:  Yes. 

"Third.  If  the  message  had  been  delivered 
In  a  reasonable  time,  could  and  would  the 
plaintiff  have  gone  to  Roanoke  to  be  present 
at  the  funeral,  as  alleged  in  the  complaint? 
Answer:   Yes. 

"Fourth.  Under  the  law  of  the  state  of 
Virginia,  can  damages  for  mental  suffering, 
independent  of  any  injury  to  person  or  es* 
tate,  be  recovered  against  a  telegraph  com- 
pany for  negligent  failure  to  deliver  a  mes- 
sage, or  for  negligent  delay  In  the  delivery 
of  a  message,  although  the  telegraph  compa- 
ny is  advised  of  the  character  of  the  message? 
Answer:   No. 

"Fifth.  What  damage,  If  any,  has  the  plain- 
tiff sustained  on  account  of  mental  anguish 
caused  by  the  negligence  of  the  defendant? 
Answer:   $200." 

The  court,  having  declined  to  enter  Judg- 
ment on  verdict  for  defendant,  gave  Judg- 
ment thereon  for  plaintiff,  and  defendant  ex- 
cepted and  appealed. 

Geo.  H.  Fearons  and  Manly,  Hendren  & 
Womble,  for  appellant  John  M.  Robinson 
and  W.  Reade  Johnson,  for  appellee. 

HOKE;  J.  (after  stating  the  facts  as 
above).  [1,2]  It  is  well-established  doctrine 
in  this  state  that,  under  given  circumstances, 
substantial  damages  for  mental  anguish  may 
be  awarded  for  wrongful  and  n^ligent  fail- 
ure to  deliver  or  correctly  transmit  a  tele- 
graphic message,  cind  this  Independent  of 
bodily  or  pecuniary  injury.  The  authorities 
are  aiso  to  the  effect  that  such  recovery  may 
be  had  by  the  sender  or  the  addressee  of 
the  message  or  the  beneficiary  whose  Interest 
in  its  proper  delivery  has  been  sufficiently 
made  known  to  the  company.  Christman  v. 
Telegraph  Co.,  74  S.  B.  325,  present  term; 
Kivett  V.  Telegraph  Co.,  156  N.  C.  296,  72  S. 
E.  388;  Woods  v.  Telegraph  Co.,  148  N.  C. 
1,  61  S.  E.  653,  128  Am.  St.  Rep.  581;  Day  vis 
V.  Telegraph  Co.,  139  N.  C.  80,  51  S.  E.  898 ; 
Cranford  v.  Telegraph  Co.,  138  N.  C.  162,  50 
S.  B.  585;  Green  v.  Telegraph  Co.,  136  N. 
C.  489,  49  S.  B.  165,  67  L.  R.  A.  985,  103  Am. 
St  Rep.  955,  1  Ann.  Cas.  349;  Williams  v. 
Telegraph  Co..  136  N.  C.  82,  48  S.  B.  559, 
1  Ann.  Cas.  359;  Bright  v.  Telegraph  Co., 
132  N.  C.  317,  43  S.  B.  841;  Kennon  v.  Tele- 
graph Co.,  126  N.  C.  232,  35  S.  E.  468 ;  Young 
V.  Telegraph  Co.,  107  N.  C.  370,  11  S.  E. 
1044,  9  L.  R.  A.  669,  22  Am.  St  Rep.  883. 

[3]  A  perusal  of  the  numerous  cases  on 
the  subject  will  disclose  that  this  position, 
allowing  recovery  for  mental  anguish,  not 
only  obtains  with  us  as  a  rule  of  interpreta- 
tion and  adjustment  of  the  rights  of  the  par- 
ties growing  out  of  the  contract  between 
them,  but  it  has  become,  also,  a  part  of  our 
public  policy,  adopted  and  recognized  as  nec- 
essary to  enforce  the  proper  performance  of 
duties  Incumbent  on  these  companies  as  pub- 
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He  serrlce  corporations.  Crosswell  on  Law 
of  Electricity,  {  634.  From  this  it  has  been 
said  to  follow  that,  in  a  certain  class  of  in- 
juries involving  a  breach  of  these  duties,  an 
action  may  lie  either  in  contract  or  in  tort, 
a  position  upheld  here  as  a  general  principle 
in  reference  to  corporations  of  this  character. 
Carmichael  v.  Telephone  Co.,  157  N.  C.  2X, 
72  S.  E.  619;  Peanut  Co.  v.  Railroad,  155  N. 
C.  148,  71  S.  E.  71,  and  authorities  dted, 
more  especially  the  concurring  opinions  of 
Associate  Justice  Allen,  and  applied  directly 
to  telegraph  companies  in  several  well-con- 
sidered decisions  in  this  state;  Cordell  v. 
Telegraph  Co.,  149  N.  C.  402,  63  S.  E.  71,  22 
L.  R.  A.  (N.  S.)  540;  Green  v.  Telegraph  Co., 
136  N.  C.  506,  49  S.  E.  171,  1  Ann.  Cas.  358; 
Cogdell  V.  Telegraph  Co.,  135  N.  C.  431,  47 
S.  E.  490;  Landie  v.  Telegraph  Co.,  124  N. 
C.  528,  32  S,  E.  886,  and  sustained  in  nu- 
merous cases  elsewhere  by  courts  of  recog- 
nized authority;  McGehee  v.  Telegraph  Co., 
169  Ala.  109,  53  South.  205;  Gray  v.  Tele- 
graph Co.,  108  Tenn.  89,  64  S.  W.  1063,  56 
L.  R.  A.  301,  91  Am.  St.  Rep.  706;  Mentzer 
V.  Telegraph  Co.,  93  Iowa,  752,  62  N.  W.  1, 
28  L.  R.  A.  72,  57  Am.  St.  Rep.  294;  Mc- 
Leod  V.  Telephone  Co.,  52  Or.  22,  94  Pac. 
568,  95  Pac.  1009,  15  L.  R.  A.  (N.  S.)  810,  18 
L.  R.  A.  (N.  S.)  954,  16  Ann.  Cas.  1239; 
Baily  v.  Western  Union,  227  Pa.  522,  76  Ati. 
736,  19  Ann.  Cas.  895;  Stewart  &  Co.  v. 
Postal  Telegraph  Co.,  131  Ga.  31,  61  S.  B. 
1045,  18  L.  R.  A.  (N.  S.)  692,  127  Am.  St 
Rep.  205;  Telegraph  Co.  v.  Schriver  et  al., 
141  Fed.  538,  72  C.  C.  A.  596,  4  L.  R.  A.  (N. 
S.)  678;  Thompson's  Law  of  Electricity,  | 
424. 

[4]  In  the  present  case,  the  verdict  has  es- 
tablished an  action  in  tort  arising  by  reason 
of  negligent  default  on  the  part  of  defendant 
company  within  the  state  of  North  Carolina, 
and  the  damages  have  been  properly  award- 
ed which  have  naturally  resulted  from  the 
wrong;  that  is,  such  as  were  reasonably 
probable  under  the  circumstances  existent  at 
the  time,  and  according  to  the  law  of  the 
jurisdiction,  statutory  or  otherwise,  where 
^ame  occurred.  Young  v.  Western  Union, 
107  N.  C.  370,  11  8.  E.  1044,  9  L.  R.  A.  669, 
22  Am.  St.  Rep.  883 ;  Peanut  Co.  v.  Railroad, 
supra;  Gray  v.  Telegraph  Co.,  supra;  Hughes 
V.  Telegraph  Co.,  72  S.  C.  516,  52  S.  E.  107; 
Harrison  v.  Telegraph  Co.,  71  S.  C.  386,  51 
S.  E.  119;  Gentle  v.  Telegraph  Co.,  82  Ark. 
96,  100  S.  W.  742 ;  Western  Union  v.  James, 
162  U.  S.  650,  16  Sup.  Ct.  934,  40  L.  Ed.  1105; 
Hale  on  Damages,  p.  50;  Jones,  Tel.  &  Tel. 
Cos.  §  518. 

It  is  objected  for  defendant  that  the  court, 
in  numerous  decisions,  has  said  that  the 
rules  which  obtain  in  awarding  damages  for 
breach  of  contract  were  properly  applicable 
to  cases  of  this  character,  and  has  repeated- 
ly referred  to  Hadley  v.  Baxendale  as  the 
controlling  authority  on  the  subject  In 
many  of  these  cases,  the  action  was  brought 
for  breach  of  the  contract,  and  the  position 


as  stated  was  in  strictness  correct  In  oth- 
ers, the  rules  established  or  declared  in  Had- 
ley V.  Baxendale  were  applied,  because  they 
afforded  a  very  safe  guide  to  a  correct  esti- 
mate of  damages,  and  because,  on  the  facts 
as  presented,  there  was  no  call  for  making 
<96crimination  in  the  two  kinds  of  action. 
In  so  far  as  mental  anguish  is  concerned, 
except  in  cases  where  punitive  damages  are 
sought  and  allowable,  and  except  as  to  the 
time  when  the  relevant  circumstances  are 
to  be  noted  and  considered,  the  amount  is 
very  much  the  same,  whether  the  recovery 
is  had  in  contract  or  in  tort  In  the  one  case, 
those  damages  are  allowed  which  were  in  the 
reasonable  contemplation  of  the  parties  when 
the  contract  was  made,  and  in  the  other  the 
consequential  losses  resulting  from  the  tort, 
and  which  were  natural  and  probable  at 
the  time  the  tort  was  committed.  Hale  on 
Damages,  p.  48. 

Speaking  to  these  principles  and  their 
practical  application  in  Scott  and  Jamagan's 
Law  of  Telegraphy,  it  is  said:  **But  when 
the  contract  between  the  parties  does  not 
show  they  had  in  contemplation  this  wider 
range  in  the  estimate  of  damages  (in  con- 
tract) the  measure  of  damages  seems  to  be 
substantially  the  same  in  either  kind  of  ac- 
tion. The  true  rule  for  estimating  damages 
in  actions  ex  contractu  may  be  stated  thus: 
The  defendant  is  liable  only  for  such  dam- 
ages as  may  fairly  and  substantially  be  con- 
sidered as  arising  naturally,  i.  e.,  according 
to  the  usual  course  of  things — from  the 
breach  of  the  contract,  or — and  here  is  where 
the  measure  of  damages  takes  the  wider 
range — for  whatever  damages  may  fairly  be 
supposed  to  have  been  within  the  contempla- 
tion of  the  parties.  The  rule  in  actions  ex 
delicto  is  that  the  damages  to  be  recovered 
must  be  the  natural  and  proximate  conse- 
quence of  the  act  complained  of.  This  is 
the  rule  when  no  malice,  fraud,  oppression, 
or  evil  intent  intervenes.  The  damages 
which  may  be  considered  as  arising  natural- 
ly, according  to  the  usual  course  of  things, 
from  the  breach  of  the  contract  are  sub- 
stantially the  same  as  damages  which  are 
the  natural  and  proximate  consequences  of 
the  wrong  complained  of."  And  in  Jones  on 
Telegraph  and  Telephone  Companies,  §  518, 
the  author,  while  saying  that,  under  some 
circumstances,  the  recovery  in  tort  may  take 
a  wider  range,  is  in  support  of  the  proposi- 
tion that  the  amount  of  damages  are  usually 
the  same. 

It  was  in  deference  to  this  view,  that,  un- 
der all  ordinary  conditions,  the  damages  to 
be  awarded  for  mental  anguish  are  practical- 
ly one  and  the  same,  whether  the  action  be 
in  contract  or  in  tort,  that  the  court  has 
thus  far  allowed  the  rules  in  Hadley  v.  Bax- 
endale to  prevail;  but  it  was  never  intend- 
ed, in  cases  requiring  that  the  distinctions 
between  the  two  classes  of  actions  be  ob- 
served, that  when  a  tort  was  clearly  estab- 
lished and  committed  within  this  jurisdic- 
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tlon  that  the  usual  rules  for  awarding  dam- 
ages in  actions  of  that  character  should  be 
modified  or  ignored.  Thus,  in  T)ayvis  v.  Tele- 
graph Co.,  supra,  the  court,  in  speaking  to 
this  position,  said:  "In  awarding  damages 
for  mental  anguish,  however,  when  the  right 
thereto  has  been  established,  the  decisions  of 
this  court  have  thus  far  uniformly  applied 
the  law  governing  cases  of  breach  ot  con- 
tract." And  in  WiUiams  T.  Telegraph  Co., 
136  N.  G.  84,  48  S.  E.  560,  1  Ann.  Gas.  359, 
Associate  Justice  Walker,  delivering  the  opin- 
ion, said:  "In  order  to  ascertain  the  dam- 
ages which  a  plaintiff,  who  sues  for  a  breach 
of  contract,  is  entitled  to  recover,  the  rule 
laid  down  in  Hadley  v.  Baxendale  has  gen- 
erally been  adopted  as  the  one  which  will 
give  the  complaining  party  a  fair  and  rea- 
sonable recompense  for  any  loss  he  may  have 
sustained,  or  for  any  injury  he  may  have  suf- 
fered." The  opinions  giving  indication  that 
when  the  action  is  for  a  tort,  and  under 
some  conditions,  the  rules  applied  are  not 
necessarily  exclusive;  and  those  which  or- 
dinarily obtain  in  actions  of  tort  might.  In 
proper  cases,  be  applied. 

Pursuing  this  same  objection,  there  were 
several  decisions  called  to  our  attention 
which,  it  is  claimed,  are  in  express  denial  of 
plaintiff's  right  to  recover  to  the  present  ver- 
dictf  notably,  Hancock's  Case,  137  N.  0. 
497,  49  S.  E.  952,  69  L.  R.  A.  403,  HalVs  Case, 
139  N.  C.  369,  52  S.  E.  50,  Bryan's  Case,  133 
N.  G.  603,  45  S.  E.  938,  and  Johnson's  Case, 
144  N.  C.  410,  57  S.  E.  122,  10  h.  R.  A.  (N.  S.) 
256,  119  Am.  St.  Rep.  961,  and  the  doctrine 
of  stare  decisis  is  earnestly  invoked  in  sup- 
port of  defendant's  position.  In  Hancock's 
Case,  supra,  the  action  was  by  the  sender, 
and  was  brought  upon  the  contract  ^  and  it 
does  not  definitely  appear  that  the.  default 
occurred  in  this  state.  In  Hall's  Case,  supra, 
the  right  to  recover  for  mental  anguish  was 
left  as  an  open  question,  to  be  determined  on 
the  facts  as  they  should  be  ultimately  made 
to  appear.  In  Bryan's  Case,  the  action  was 
upon  breach  of  the  contract,  and  recovery 
was  sustained  on  the  express  ground  that 
the  contract  was  made  in  this  state.  In 
Johnson's  Case,  144  N.  C.  410,  57  S.  E.  122,  10 
U  R.  A.  (N.  S.)  256,  119  Am.  St.  Rep.  961, 
the  language  of  opinion  is  much  broader, 
and  seems  to  be  an  authority  sustaining  de- 
fendant's position;  but  a  perusal  of  the  case 
will  clearly  disclose  that  the  learned  judge 
was  treating  it  throughout  as  an  action  for 
breach  of  the  contract;  and  the  decision  was 
made  to  rest  on  Bryan's  Case  and  other  de- 
cisions applying  the  familiar  principle  that, 
in  actions  for  breach  of  contract,  when  same 
originates  in  one  state  and  is  to  be  partly 
performed  there,  the  laws  of  such  state  are 
ordinarily  allowed  as  controlling  on  the  ques- 
tion of  interpretation  and  adjustment  of  the 
rights  of  the  parties.  These  cases,  then, 
when  properly  understood,  do  not,  in  our 
opinion,  call  for  or  permit  an  application  of 
the  doctrine  of  stare  decisis* 


In  Mason  v.  Nelson,  148  N.  C.  509,  62  8.  B. 
631,  18  L.  R.  A.  (N.  S.)  1221,  128  Am.  St. 
Rep.  635,  speaking  of  this  doctrine  of  stare 
decisis  and  its  proper  application,  the  court 
said:  "We  are  not  insensible  to  the  great 
importance  of  the  doctrine  of  stare  decisis,  a 
doctrine  of  recognized  value  in  all  countries 
whose  jurisprudence,  like  our  own,  is  found- 
ed so  largely  on  precedents.  We  know  that 
the  courts  in  such  countries,  as  a  general 
rule,  will  adhere  to  a  decision  found  to  be 
erroneous,  when  it  has  been  acquiesced  in 
for  a  great  length  of  time,  so  as  to  become 
accepted  law,  constituting  a  rule  of  property. 
And  there  are  other  conditions,  restricted  in 
their  nature,  where  the  docti*ine  may  be 
properly  applied;  but  none  of  them  require 
or  permit  that  a  court  should  adhere  to  a 
decision,  found  to  be  clearly  erroneous,  which 
affects  injuriously  a  general  business  law, 
and  under  the  circumstances  indicated  here. 
As  it  has  been  well  said,  'Where  vital  and 
important  public  or  private  rights  are  con- 
cerned, and  the  decisions  regarding  them  are 
to  have  a  direct  and  permanent  infiuence  up- 
on all  future  time,  it  becomes  the  duty,  as 
well  as  the  right,  of  the  court  to  consider 
them  carefully,  and  to  allow  no  previous  er- 
ror to  continue,  if  it  can  be  corrected.  The 
foundation  of  the  rule  of  stare  decisis  was 
promulgated  on  the  ground  of  public  policy : 
and  it  would  be  a  grievous  mistake  to  allow 
more  harm  than  good  to  come  from  it'  26 
Am.  &  EJng.  (2d  Ed.)  p.  184"— and  the  impor- 
tant and  valuable  case  of  Hill  v.  Railroad, 
143  N.  C.  539,  55  S.  B.  854.  9  L.  R.  A.  (N.  S.) 
606,  is  an  illustration  of  the  same  view. 

Recurring  to  the  position  sustained  by 
these  authorities,  and  more  especially  to  the 
citation  from  26  A.  &  E.,  supra,  even  if  the 
doctrine  of  stare  decisis  was  presented,  it 
should  not  be  allowed  to  prevail  where  a 
tort  involving  a  breach  of  public  duty,  oc- 
curring within  this  state,  has  been  clearly 
established  and  damages  awarded  on  a  prin- 
ciple recognized  as  necessary  to  enforce  prop- 
er performance  of  such  duties  in  this  and  all 
other  cases  of  like  kind. 

It  Is  also  contended  that  if  this  proceeding 
and  the  principle  upon  which  it  rests  are 
upheld  that  many  persons  could  institute  ac- 
tions for  the  same  breach  of  duty ;  that  re- 
coveries would  be  unduly  multiplied  and,  in 
many  instances,  grave  injustice  done;  but 
there  would  seem  to  be  no  good  reason  for 
this  apprehension.  As  we  have  endeavored 
to  show,  in  the  large  number  of  cases,  the 
amount  of  damages  to  be  awarded  for  men- 
tal anguish  Is  practically  the  same,  whether 
the  action  is  on  tort  or  contract.  Where  a 
tort  is  established,  the  consequential  dam- 
ages are  only  those  which  are  natural  and 
probable  under  the  circumstances  existent. 
or  as  they  reasonably  ar)peared,  at  the  time 
the  same  occurred,  and.  applying  the  prin- 
ciple, when  recovery  for  nipiitnl  anguish  is 
had  in  tort,  the  damages  are  properly  con- 
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fined  to  the  parties  to  the  contract,  or  to 
those  whose  Interest,  as  beneficiaries  of  the 
message,  has  been  sufficiently  disclosed  to 
the  company.  It  is  only  as  to  those  persons 
that  such  damages  could  be  reasonably  held 
either  probable  or  natural. 

[5]  It  is  further  insisted  that  the  regula- 
tions of  the  company,  requiring  presentation 
of  claims  of  this  kind  within  60  days,  would 
be  annulled ;  but,  to  our  minds,  no  such  re- 
sult follows.  These  regulations,  to  the  ex- 
tent that  they  are  reasonable,  and  not  in 
excuse  for  negligence^  have  been  upheld  with 
us  by  express  decision ;  and  we  see  no  reason 
why  they  should  not  be  allowed  to  prevail, 
whether  the  action  is  in  contract  or  tort. 
Forney  v.  Telegraph  Co.,  152  N.  C.  494,  67  S. 
E.  1011 ;  SherrlU  v.  Telegraph  Co.,  109  N.  O. 
527,  14  S.  E.  94.  We  are  aware  that  there 
are  decisions  to  the  contrary  in  other  juris- 
dictions, more  especially  in  respect  to  the  ad- 
dressee of  the  message;  but  they  are  not  in 
accord  with  the  principles  established  here. 
We  were  referred  by  counsel  to  the  case  of 
Gannaday  v.  Railroad,  143  N.  a  439,  55  S.  E. 
836,  8  L.  R.  A.  (N.  S.)  939,  118  Am.  St  Rep. 
821,  as  authority  in  contravention  of  our 
present  ruling;  but  that  was  a  case  where 
the  contract  and  all  the  facts  relevant  to 
plaintiff*s  cause  of  action  had  their  origin 
and  existence  in  another  state,  and  the  case 
has  no  application  to  the  facts  appearing  in 
this  record ;  and  in  two  cases  from  the  Unit- 
ed States  Supreme  Court,  to  which  we  were 
cited,  Primrose  v.  Telegraph  Co.,  154  U.  S. 
1,  14  Sup.  Ct  1098,  38  L.  Ed.  883,  and  West- 
em  Union  v.  Hall,  124  U.  S.  444,  8  Sup.  Ct 
577,  31  L.  Ed.  479,  the  actions  were  consider- 
ed and  dealt  with  as  for  breach  of  the  con- 
tract In  the  present  case,  a  tort,  committed 
in  this  state,  having  be^i  established  by  the 
verdict,  we  are  of  opinion  that  the  damages 
have  been  awarded  on  correct  principles, 
and  the  Judgment  in  plalntiffB  favor  must 
be  therefore  affirmed. 

Affirmed. 

CLARK,  C.  J.  (concurring).  When  a  mes- 
sage is  sent  from  a  point  in  this  state  to  a 
point  in  another  state,  recovery  can  be  had 
for  mental  anguish  resulting  from  the  breach 
of  contract  of  prompt  delivery.  This  is  in 
accordance  with  the  law  of  the  place  of  con- 
tract Bryan  v.  Telegraph  Co.,  133  N.  a  603, 
45  S.  B.  938,  and  numerous  cases  since. 
When  the  message  is  sent  from  another  state 
into  this  state,  and  there  is  a  failure  to  de- 
liver promptly  after  the  arrival  of  the  mes- 
sage in  this  state,  the  party  in  Interest  is  en- 
titled to  recover  damages  for  the  breach 
of  the  public  duty  which  has  occurred  here. 
Such  damages  are  to  be  measured  according 
to  the  public  policy  of  this  state,  where  the 
breach  of  duty  has  occurred.  Hence  mental 
anguish  can  be  allowed  when  it  has  been 
claused  by  reason  of  such  breach  of  duty. 

The  first  cases  in  this  state  in  which  men- 


tal angULsh  was  allowed  were  cases  in  which 
the  message  had  been  sent  from  a  point  out 
of  the  state  to  a  point  in  the  state.  Young 
v.  Telegraph  Co.,  107  N.  C.  371, 11  S.  B.  1044, 
9  L.  R.  A.  669,  22  Am.  St  Rep.  883,  was  a 
case  where  the  message  was  sent  from  Green- 
ville, S.  C,  to  the  plaintiff  at  New  Bern,  N. 
C.  In  Thompson  v.  Telegraph  Co.,  107  N.  O, 
449,  12  S.  E.  427,  the  message  was  sent  from 
Danville,  Va.,  to  Milton,  N.  C.  These  were 
the  first  two  cases  in  which  recovery  was 
had  for  mental  anguish. 

There  have  been  numerous  cases  since,  in 
which  mental  anguish  has  been  recovered, 
where  the  message  was  sent  from  a  point 
outside  of  the  state  to  a  point  in  the  state. 
Among  them  are  Sherrill  v.  Telegraph  Co., 
109  N.  C.  529,  14  S.  E.  94;  s.  c,  116  N.  O. 
656,  21  S.  E.  400 ;  19.  c,  117  N.  C.  354,  23  a 

B.  277 ;  Lewis  v.  Telegraph  Co.,  117  N.  O.  436, 
23  S.  B.  319 ;  Lyne  v.  Telegraph  Co.,  123  N. 

C.  130,  31  S.  B.  350;  Higdon  v.  Telegraph 
Co.,  132  N.  C.  726,  44  S.  E.  558 ;  WilUams  ▼• 
Telegraph  Co.,  136  N.  C.  82,  48  S.  B.  559,  1 
Ann.  Cas.  359 ;  Hall  v.  Telegraph  Co.,  139  N. 
C.  370,  52  S.  E.  50;  Whitten  v.  Telegraph 
Co.,  141  N.  C.  361,  54  S.  E.  289;  Woods  v. 
Telegraph  Co.,  148  N.  C.  9,  61  S.  B.  653,  128 
Am.  St  Rep.  581;  Marquette  t.  Telegraph 
Co.,  153  N.  C.  156,  69  S.  E.  73;  SherrUl  v. 
Telegraph  Co.,  155  N.  C.  251,  71  S.  E.  830. 
At  this  term,  in  Alexander  v.  Telegraph  Co., 
74  S.  B.  449,  mental  anguish  was  allowed  in 
a  case  where  the  message  was  sent  from 
Norfolk,  Va.,  to  a  point  in  this  state. 

The  only  case  contrary  to  the  above  was 
Johnson  v.  Telegraph  Co.,  144  N.  C,  410,  67 
S.  E.  122,  10  L.  R.  A.  (N.  S.)  256,  119  Am. 
St  Rep.  961,  which  has  not  been  followed 
since.  In  Jones  on  Telegraphs,  §  598,  it  is 
said:  "Under  the  rulings  of  the  courts  in 
those  states  which  permit  a  recovery  of  dam- 
ages for  mental  anguish  or  suffering,  such 
damages  may  be  recovered  for  the  negligent 
transmission  or  delivery  of  a  message  sent 
into  these  states  from  those  which  refuse  to 
allow  such  damages.  Gray  y.  Telegraph  Co., 
108  Tenn.  39  [64  S.  W.  1063],  56  L.  R.  A.  301, 
91  Am.  St.  Rep.  706 ;  Telegraph  Co.  v.  Blake^ 
29  Tex.  Civ.  App.  224  [68  S.  W.  526].  The 
same  rule  applies  where  the  messages  are  sent 
from  those  states  which,  permit  to  those 
which  do  not  permit  such  recovery,  when 
the  action  is  brought  in  the  former  state 
So,  also,  damages  may  be  recovered  where 
the  message  is  sent  although  it  is  to  be  deliv- 
ered in  a  state  which  does  not  allow  a  re- 
covery of  such  damages.  Bryan  y.  Tele- 
graph Co.,  133  N.  C.  603  [45  S.  E.  938] ;  Tele- 
graph Co.  V.  Waller,  96  Tex.  589  [74  S,  W. 
751,  97  Am.  St  Rep.  936];  Telegraph  Ca 
V.  Cooper,  29  Tex.  Civ.  App.  591  [69  S.  W. 
427].  But  if  both  the  states  from  and  to 
which  the  message  is  sent  refuse  to  allow 
damages  for  mental  suffering,  such  damages 
cannot  be  recovered,  although  the  suit  is 
brought  in  a  state  which  does  allow  Buch 
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damages,  and  la  one  through  which  the  com- 
pany has  a  line.  Thomas  v.  Telegraph  Co., 
25  Tex,  Civ.  App.  398  [61  S.  W.  501].  It 
seems  that  the  statutes  In  those  states  (and, 
we  may  add,  decisions)  permitting  a  recov- 
ery of  such  damages  raise  the  duty  of  these 
companies  above  that  assumed  in  the  con- 
tract of  sending,  and  base  their  reasons  up- 
on the  fact  that  a  public  duty  has  been 
violated  for  which  damages  may  be  recov- 
ered, either  at  the  place  of  sending  or  re- 
eeiving/'  The  author  cites  to  sustain  the 
Tlew  that  this  is  a  breach  of  public  duty. 
Thomp.  Elec.  §  427.  This  ground  of  recov- 
ery has  always  been  recognized  in  this  state. 
Woods  V.  Telegraph  Co.,  148  N.  0.  9,  61  S.  B. 
663,  128  Am.  St  Rep.  581. 

In  2  Joyce,  Tel.  {  812c,  it  Is  said:  "Under 
a  South  Carolina  case,  if  a  mistake  occurs 
at  the  office  in  a  state  from  which  the  tele- 
gram is  sent,  recovery  may  be  had  therein 
by  the  addressee  for  mental  anguish,  where 
it  is  a  ground  for  recovery  in  such  state.;  and 
It  need  not  be  shown  that  there  has  been  a 
change  in  the  common  law  of  the  state  to 
which  the  message  is  sent.  Walker  v.  Tele- 
graph Co.,  75  S.  C.  612  [56  S.  E.  38].  It  is 
also  determined  in  that  state  that,  although 
the  telegram  is  received  for  transmission  in 
another  state,  yet,  if  there  was  failure  to 
deliver  in  South  Carolina,  an  action  was 
maintainable  there  for  the  resulting  mental 
suffering." 

If  there  is  breach  of  public  duty,  and  dam- 
ages for  mental  anguish  are  recoverable 
therefor,  it  logically  follows  that  when  the 
action  is  brought  in  this  state  such  dam- 
ages are  recoverable,  whether  the  message 
originated  or  was  received  here.  And,  for 
the  very  reason  that  permits  either  the 
sender,  sendee,  or  beneficiary  of  a  message 
to  recover  upon  showing  Injury  to  himself 
from  a  breach  of  such  duty,  this  state  has 
allowed  damages  for  mental  suffering,  ir- 
respective of  whether  the  message  was  orig- 
inated here  or  was  received  here.  The  sole 
case  to  the  contrary  is  Johnson  v.  Telegraph 
Co.,  144  N.  C.  410,  67  S.  B.  122,  10  U  R.  A. 
(N.  S.)  256,  119  Am.  St.  Rep.  961,  which  is 
opposed  to  the  numerous  cases  above  cited, 
and  in  which  the  first  paragraph  in  the 
headnotes  requires  us  to  overrule  what  is 
stated  in  the  second  headnote. 

WALKER,  J.  (concurring  in  result).  I 
agree  with  the  majority  of  the  court  that 
damages  are  recoverable  by  plaintiff,  the 
sendee  of  the  message,  in  this  state,  to  whom 
it  was  addressed  by  the  sender  at  Roanoke, 
Va.,  although  it  appears  that  damages  for 
mental  anguish  are  not  recoverable  by  the 
law  of  the  latter  state;  but  I  cannot  assent 
to  the  position  that  this  decision  Is  in  har- 
mony with  Johnson  v.  Telegraph  Co.,  144 
N.  C.  410,  57  S.  B.  122,  10  L.  R.  A.  (N.  S.) 
256^  119  Am.  St  Rep.  961;  for  I  must  think 


that  the  two  cases  are  in  irreconcilable  con- 
flict, at  least  in  principle.  In  the  Johnson 
Case,  the  suit  was  brought  by  the  sendee, 
who  was  in  this  state,  and  the  message  orig- 
inated in  Virginia,  where  damages  for  mental 
anguish  were  not  recoverable.  The  same 
principle,  in  my  opinion,  must  necessarily 
govern  both  cases.  In  Bryan  v.  Telegraph 
Co.,  133  N.  C.  603,  45  S.  B.  938,  the  sendee, 
who  lived  in  South  Carolina,  where  damages 
for  mental  anguish  are  not  recoverable,  was 
allowed  to  recover,  but  not  for  the  reasons 
stated  in  support  of  the  opinion  of  the  court 
in  this  case. 

BROWN,  J.  (dissenting).  I  am  of  opinion 
that  this  case  is  governed  wholly  by  the  de- 
cision in  Bryan's  Case,  133  N.  C.  603,  45  S. 
E.  938,  and  Johnson's  Case,  144  N.  C.  410, 
57  S.  B.  122,  10  L.  R.  A.  (N.  S.)  256,  119  Am. 
St.  Rep»  961.  Bryan's  Case  was  decided  in 
1903,  and  the  opinion  written  by  Clark,  C.  J. 
It  has  been  cited  and  approved  in  11  cases, 
which  are  cited  in  the  notes  to  the  report  of 
the  case.  The  Johnson  Case  was  decided 
solely  upon  the  authority  of  the  Bryan  Case, 
and  by  a  unanimous  court,  and  it  was  so 
understood  by  every  member  of  this  court, 
including  the  author  of  the  opinion  in  the 
Bryan  Case. 

In  Bryan's  Case  and  in  Johnson's  Case  fol- 
lowing, it  is  held  that  ''the  liability  of  a  tele- 
graph company  for  damages  for  mental  an- 
guish, for  negligence  in  transmitting  tele- 
graph messages  from  its  office  in  one  state  to 
that  of  another  for  delivery,  is  determined 
by  the  laws  of  the  state  in  which  the  mes- 
sage was  received  for  transmission." 

In  Bryan's  Case,  which  has  been  followed 
without  deviation  since  its  decision,  the  Chief 
Justice  says:  "A  case  exactly  in  point  is 
Reed  v.  Telegraph  Co.  [135  Mo.  661,  37  S.  W. 
901],  34  L.  R.  A  492  [58  Am.  St  Rep.  609], 
which  holds  that,  if  a  telegraph  message  Is 
delivered  to  the  company  in  one  state,  to  be 
by  it  transmitted  to  a  place  in  another  state, 
the  validity  and  interpretation  of  the  con- 
tract, as  well  as  its  liability  thereunder,  is 
to  be  determined  by  the  laws  of  the  former 
state.  The  contract  was  made  at  Moores- 
ville,  in  this  state;  it  is  a  North  Carolina 
contract,  and.  damages  for  its  breach  are  to 
be  assessed  according  to  the  liability  attach- 
ing to  such  contract  under  our  laws." 

It  is  to  be  noted  that  at  the  time  that  de- 
cision was  rendered  the  laws  of  South  CJaro- 
lina  did  not  permit  a  recovery  upon  the 
ground  of  mental  anguish;  and  the  sendee 
of  the  message,  who  lived  in  South  Carolina, 
was  permitted  to  come  into  this  state  and 
bring  action  in  its  courts,  in  order  to  recover 
damages  for  mental  anguish.  Now  that  the 
defendant  company  relies  upon  the  very  same 
principle  announced  in  that  case  for  its  pro- 
tection, the  case  is  practically  ignored.  "It 
is  a  poor  rule  that  does  not  work  both  ways." 
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STATE  T.  WATKINS. 

(Supreme  Court  of  North  Carolina.    May  28, 

1912.) 

1.  homicidb  (j  273*)— tbiair-questions  for 
Jury. 

In  a  prosecution  for  homicide,  where  the 
evidence  whether  it  was  justifiable  or  not  was 
sharply  conflicting,  the  question  was  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §  566;  Dec.  Dig.  |  273.*] 

2.  Homicide  (§  203*)  —  Evidence  —  Dyino 
Decu^  RATIONS— Admissibility. 

Surrounding  circumstances  may  be  suffi- 
cient to  show  consciousness  of  approaching 
death  and  lay  the  foundation  for  a  dying  dec- 
laration, so  that  where  it  appeared  that  de- 
ceased asked  if  he  was  in  any  danger  of  dy- 
ing, and  said  that  otherwise  he  did  not  wish 
his  people  to  know  his  condition,  and  the  doctor 
said  he  did  not  have  one  chance  in  a  hundred 
of  living,  but  that  they  ought  to  operate,  but 
would  not  operate  without  his  consent,  and  de- 
ceased consented  to  communicate  with  Jiis  peo- 
ple and  to  the  operation,  the  circumstances 
sufficiently  show  a  sense  of  impending  death  to 
warrant  the  admission  of  dying  declarations. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  430-437;  Dec  Dig.  §  203.* J 

3-  Homicide    (8   221*)— Evidence  —  Dying 

Declarations. 

Because  of  necessity,  dying  declarations 
are  admitted  in  homicide  cases  without  the 
sanction  of  an  oath,  but  they  are  only  admitted 
as  evidence  and  are  not  conclusive. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  |S  463,  464;  Dec.  Dig.  |  221.*] 

4.  Homicide   (§  204*)— Evidence  —  Dying 
Declarations. 

To  be  admissible,  a  dying  declaration  need 
not  be  in  immediate  proximity  to  death,  being 
competent  where  there  is  an  impending  sense 
of  dissolution. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  438;  Dec.  Dig.  S  204.*] 

5.  Homicide   (S  215* )— Evidence  —  Dying 
Declarations— Conclusions. 

Where  the  deceased  stated  that  they  had 
killed  him  and  asked  who  shot  him,  and,  on 
being  told  that  an  officer  shot  him,  asked  why 
he  did  so,  saying  that  he  did  nothing  to  be  shot 
for,  those  declarations  are  admissible,  not  be- 
ing incompetent  as  an  expression  of  opinion. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §|  451-456;  Dec.  Dig.  {  215.*] 

6.  lioMiciDE  (I  340*)— Appeal  —  Harmless 
Error. 

In  a  prosecution  for  homicide^  where  the 
court  erroneously  charged  that,  if  the  jury 
found  that  the  accused's  conduct  was  as  testi- 
fied by  a  witness,  they  should  find  him  guilty 
of  murder  in  the  second  degree,  and  the  jury 
found  accused  guilty  of  only  manslaughter,  the 
charge  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  716-717,  720;  Dec.  Dig.  |  340.*] 

7.  Criminal  Law  (J  783*)— Trial— Instruc- 
tions. 

While  the  court  cannot  single  out  a  wit* 
ness  or  witnesses  and  charge  the  jury  that  if 
tiiey  believe  those  witnesses  to  render  a  certain 
verdict,  the  court  may  charge  that  if  they  be- 
lieve a  state  of  facts  as  deposed  by  certain  wit- 
nesses then  their  verdict  should  be  a  convic- 
tion or  acquittal  as  the  case  may  be. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  1734,  1735,  1872-18T6:  Dec. 
Dig.  S  783.*] 


8.  Homicide    ({   116*)— Sslf-Defbnsb— Bxa- 
soNABLB  Cause  for  Apprehension. 

Where  self-defense  is  urged  in  a  prosecu- 
tion for  homicide,  the  prisoner's  conduct  nfust 
be  judged  by  the  facts  and  circumstances  as 
they  appeared  to  him  at  the  time;  the  reason- 
ableness of  his  apprehension  of  death  or  great 
bodily  injury  being' a  question  for  the  jury  to 
decide  in  view  of  the  facts  and  circumstances, 
and  not  solely  a  matter  for  the  accused  to  de- 
cide. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §|  158-163;  Dec.  Dig.  {  116.*] 

9.  Criminal  Law  (|  829*)—Trial— Instruc- 
tions. 

The  refusal  of  requested  instructions, 
where  covered  by  the  charges  given,  is  not  er- 
roneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I*aw,  Cent  Dig.  §  2011 ;  Dec.  Dig.  §  829.*] 

10.  Criminal  Law   (J  1178*)  —  Appeal  — 
Waiver  of  Error. 

Under  Supreme  Court  rule  34  (140  N.  O. 
666,  06  S.  E.  ix),  exceptions  not  urged  in  ac- 
cused's brief  on  appeal  are  waived. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,    Cent    Dig.   |S  3011-^013;   Dec   Dig.   | 

1178.*] 

U.  Criminal  Law  <(  928*)-/rRLii/— Objec- 
tions. 

A  motion  to  set  aside  the  verdict  on  the 
ground  of  disqualification  of  a  jaror  should  be 
made  at  the  earliest  opportunity,  and  where 
accused  has  taken  the  cnanoes  for  a  favorable 
verdict,  the  entertaining  of  such  a  motion  resta 
in  the  sound  discretion  of  the  trial  court. 

[EM.  Note.— For  other  case&  see  Criminal 
Law,  Cent.  Dig.  Ii  2219^2287;  Dec  Dig.  § 
928.*1 

12.  Criminal  Law  (J  923*)— Appeal— Abuse 
OF  Discretion  of  Trial  Court. 

Where,  in  a  prosecution  for  homicide,  be- 
fore the  jury  bad  retired,  accused  learned  that 
one  of  the  jurors  had  expressed  an  opinion  be- 
fore he  entered  the  box,  the  denial  of  his 
motion  to  set  aside  the  conviction  is  not  an 
abuse  of  discretion,  where  the  juror  testified 
that  not  only  was  he  not  prejudiced,  but  he 
aicied  in  reducing  the  verdict  from  murder  in 
the  second  degree  to  manslaughter. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |§  2225-2237;  Dec  Dig.  $ 
923.*] 

Appeal  from  Superior  Court,  Buncombe 
County;  Webb,  Judge. 

F.  C.  Watklns  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

J.  D.  Murphy,  A.  T.  Morrison,  and  Craig, 
Martin  &  Thomason,  for  appellant.  The 
Attorney  General  and  T.  H.  Calvert,  Asst. 
Atty.  Gen.  for  the  State. 

CLARK,  C.  J.  [1]  The  prisoner  was  In- 
dicted for  the  murder  of  John  Hill  Bunting. 
There  was  a  verdict  of  manslaughter.  The 
deceased,  Bunting,  was  shot  in  his  room  at 
the  Black  Mountain  Hotel  by  the  prisoner 
about  an  hour  after  midnight  on  August  6, 
1909,  and  died  next  day  in  the  hospital  at 
Asheville.  The  prisoner  was  an  officer  and 
went  to  the  room  in  which  were  Bunting 
and  one  Collins,  having  been  sent  for,  upon 
the  information  that  they  were  noisy  and 
disorderly  and  disturbing  the  inmates  of  the 
hotel   thereby.     According  to   the  evidence 
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of  the  state,  when  the  prisoner  reached  the 
room,  Bunting  and  Oolllns  were  not  ag- 
gressive and  offered  no  resistance,  and  the 
shooting  under  the  circumstances  was  en- 
tirely unnecessary  and  could  not  be  justi- 
fied as  an  act  of  self-defense  or  otherwise. 
According  to  the  evidence  for  the  prisoner, 
who  testified  tn  his  own  behalf,  he  acted 
under  apprehension  that  he  would  be  as- 
saulted and  was  in  immediate  danger  and  un- 
der reasonable  apprehension  thereof,  though 
no  weapons  were  found  in  the  possession  of 
either  Bunting  or  Collins.  The  conflict  of 
testimony  upon  this  point  was  a  matter  for 
the  Jury. 

[2]  The  first  exception  is  to  the  admission 
of  the  dying  declarations  of  Bunting.  He 
stated  to  the  nurse  tliat  they  "had  killed 
him.*'  He  asked  if  he  was  in  any  danger  of 
dying,  and  said  that  if  he  was  not  he  did 
not  wish  his  people  to  know  his  condition. 
The  doctor  told  him  that  he  was  suffering 
from  a  severe  internal  hemorrhage;  that  he 
did  not  have  "more  than  one  chance  in  a 
hundred  of  living";  that  they  would  have  to 
cut  open  his  abdomen,  and  were  not  willing 
to  do  so  without  his  consent;  and  that  he 
had  better  communicate  with  his  people. 
Thereupon  he  asked  Dr.  Hilliard  to  send  a 
telegram  to  them.  The  deceased,  who  had 
been  quiet,  then  opened  his  eyes  and  said, 
"Who  shot  me?"  Dr.  Landress  answered, 
"The  officer  at  Black  Mountain  shot  you,"  to 
which  the  deceased  replied:  "Why  did  he 
shoot  me?  I  have  done  nothing  to  be  shot 
for."  Dr.  Fletcher  also  testified  as  to  the 
critical  condition  of  the  deceased  at  that 
moment,  who  "knew  his  condition"  and  was 
about  to  be  put  upon  the  operating  table,  and 
who  died  that  night  Surrounding  circum- 
stances are  sufficient  to  show  consciousness 
of  approaching  death  and  to  lay  the  founda- 
tion for  a  dying  declaration.  State  v.  Bag- 
ley,  73  S.  E.  995,  and  State  t.  Laughter,  74  S. 
E.  913,  at  this  term. 

In  Wlgmore,  EvL  |  1442,  it  U  said:  "In 
ascertaining  this  consdoasness  of  approach- 
ing death,  recourse  should  naturally  be  had 
to  all  the  attending  circumstances.  It  lias 
been  contended  that  only  the  statements  of 
the  declarant  could  be  considered  for  this 
purpose;  or,  less  broadly,  that  the  nature  of 
the  injury  alone  could  not  be  sufficient,  i.  e., 
In  effect,  that  the  declarant  must  have 
shown  in  some  way,  by  conduct  or  language, 
that  he  knew  he  was  going  to  die.  This, 
however,  is  without  good  reason.  We  may 
avail  ourselveiei  of  any  means  of  inferring 
the  existence  of  such  knowledge;  and  if  in 
a  given  case  the  nature  of  the  wound  is 
such  that  the  declarant  must  have  realized 
his  situation,  our  object  is  sufficiently  at- 
tained. *  *  *  No  rule  can  here  be  laid 
down.  The  circumstances  of  each  case  will 
show  whether  the  requisite  consciousness  ex- 
isted; and  it  is  poor  policy  to  disturb  the 
ruling  of  the  trial  Judge  upon  the  meaning 
of  these  circumstances." 


The  evidence  in  this  case  shows  that  the 
deceased  said  that  he  did  not  wish  his 
friends  to  know  his  condition  unless  he  was 
in  danger  of  dying;  the  physicians  told  him 
that  he  must  be  operated  on;  that  he  had  but 
one  chance  in  a  hundred  to  live;  that  he 
should  communicate  with  his  friends;  he 
immediately  sent  off  a  message  showing  his 
belief  in  what  had  been  said  to  him;  he  was 
immediately  lifted  upon  the  operating  table 
and  died  that  night;  and,  Indeed,  the  above 
declaration  seemed  to  have  been  the  last 
remark  that  he  made.  It  is  impossible  to 
escape  the  conclusion  upon  this  evidence 
that  the  declaration  was  made  under  a  sense 
of  impending  death. 

[3]  The  deceased  had  already  stated  that 
they  had  killed  him,  and  he  must  have 
known,  even  independently  of  the  physicians* 
statements,  from  the  attendant  circumstanc- 
es, that  his  condition  was  desperate,  and 
when  the  physicians  told  him  that  he  had 
but  one  chance  in  a  hundred  to  live,  and  he 
should  wire  his  family,  he  understood  their 
meaning,  and  at  once  sent  the  dispatch.  The 
dying  declarations  of  the  deceased,  under 
these  circumstances,  are  taken,  without  the 
sanctity  of  an  oath,  because  of  necessity. 
Such  declarations  are,  however,  only  admit- 
ted as  evidence  and  are  not  conclusive.  The 
Jury  are  to  weigh  them  like  any  other  evi- 
dence and  give  them  such  weight  only  as 
they  think  proper. 

[4]  Though  it  seems  that  those  were  the 
last  words  that  the  deceased  spoke,  the  ad- 
missibility of  such  declarations  does  not  de- 
pend upon  the  inunediate  proximity  of  death, 
for  they  are  competent  where  there  is  the 
impending  sense  of  dissolution,  though  death 
may  be  much  longer  off  than  in  this  case.  In 
State  V.  Peace,  46  N.  G.  255,  the  declarations 
were  admitted  though  the  deceased  did  not 
die  for  two  days  thereafter,  and  there  have 
been  cases  where  such  declarations  were  ad- 
mitted when  the  death  occurred  after  a 
still  longer  lapse  of  time.  State  v.  Mills,  91 
N.  C.  581. 

On  the  other  hand,  it  is  not  necessary  that 
the  deceased  should  have  expressly  declared 
that  he  was  about  to  die  when,  as  here,  the 
attending  circumstances,  as  for  instance  the 
remark  of  the  physician  of  his  desperate 
condition  and  his  acting  upon  this  sugges- 
tion to  send  off  the  dispatch,  show  that  his 
critical  condition  was  know  to  him. 

In  Greenleaf,  Ev.  (16th  Ed.)  i  158,  it  is 
said  that,  while  it  is  essential  that  the  de- 
ceased was  under  the  sense  of  impending 
death,  it  is  not  necessary  that  he  should  so 
state  at  the  time.  "It  is  enough,  if  it  sat- 
isfactorily appears,  in  any  mode,  that  the 
declarations  were  made  under  that  sanction ; 
whether  it  be  directly  proved  by  the  express 
language  of  the  declarant,  or  be  inferred 
from  his  evident  danger,  or  the  opinion  of 
the  medical  or  other  attendants,  stated  to 
him,  or  from  his  conduct  or  the  circum- 
stances in  the  case,  all  of  which  are  resort- 
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ed  to  in  order  to  ascertain  the  state  of  the 
declarant's  mind.*' 

The  rule  for  the  admission  of  snch  testi- 
mony is  also  thus  laid  down  in  Taylor,  Et. 
I  648,  and  approved  (State  ▼.  Mills,  91  N.  C. 
594):  "(1)  At  the  time  the  declarations  were 
made  the  declarant  should  have  been  in  ac- 
tual danger  of  death.  (2)  He  should  have 
a  full  apprehension  of  his  danger.  (3)  Death 
should  have  ensued.*' 

[6]  Nor  is  the  language  used:  "Why  did 
he  shoot  me?  I  have  done  nothing  to  be 
shot  for" — ^incompetent  as  the  expression 
of  an  opinion.  It  was  the  statement  of  a 
tSLCt  If  it  was  doubtful  which  it  was,  it 
should  have  been  admitted,  and  the  court 
should  have  been  requested  to  instruct  the 
Jury  to  eonsider  what  the  deceased  meant 
as  a  matter  affecting  the  weight  to  be  given 
to  the  statement  In  State  v.  Mills,  91  N.  C. 
594,  the  dying  man  stated  that  Eaton  Mills 
had  shot  him.  The  witness  asked,  "What 
for?"  to  which  the  deceased  replied,  "Noth- 
ing.**  That  reply  is  almost  identical  with 
the  declaration  here  in  evidence. 

In  Darby  v.  Ga.,  79  Oa.  63,  8  S.  B.  663, 
the  deceased  said  that  "the  prisoner  had 
cut  him,  and  that  he  had  done  nothing  to 
cause  it"  The  court  held  that  this  was  not 
a  conclusion,  but  a  fact,  and  that  the  dec- 
laration was  competent  In  White  v.  State, 
100  6a.  659,  28  S.  B.  428,  the  dying  declara- 
tion that  the  accused  "shot  me  for  nothing, 
without  any  cause,"  was  held  not  the  state- 
ment of  conclusion,  but  rather  a  fact,  and 
was  competent  These  two  cases  were  cited 
and  approved  on  this  point  in  McMillan  v. 
State.  128  Ga.  25,  57  S.  E.  309. 

[6,  7]  The  court  charged  the  jury  that,  if 
they  found  that  the  prisoner  "went  into  this 
room  that  night  and  that  his  conduct  and 
action  were  such  as  testified  to  by  Collins 
and  under  the  circumstances  as  testified  by 
him  (the  court  recapitulating  the  evidence), 
then  the  court  charges  you  that  it  is  your 
duty  to  find  the  defendant  guilty  of  murder 
in  the  second  degree."  The  prisoner  was 
acquitted  of  murder  in  the  second  degree, 
and  therefore  this  language,  even  if  erro- 
neous, was  not  prejudicial,  but  in  State  v. 
Rollins,  113  N.  0. 734,  18  S.  B.  398,  it  is  held 
that  such  language  was  not  erroneous.  The 
court  said:  '^he  court  cannot  single  out  a 
witness  or  witnesses  and  charge  the  jury 
that  if  they  believe  those  witnesses  to  find 
so  and  so.  State  v.  Rogers,  93  N.  G.  523,  and 
cases  there  cited.  But  there  is  no  impropri- 
ety in  saying  to  the  Jury  that  if  they  be- 
lieve a  certain  state  of  facts,  as  deposed  to 
by  certain  witnesses,  then  the  law  applicable 
is  so  and  so,  when  the  court,  as  in  this  case, 
calls  to  their  attention  the  opposite  state  of 
facts  as  deposed  to  by  other  witnesses,  and 
instructs  as  to  the  law  applicable  thereto. 
This  directs  the  jury's  attention,  not  to  the 
credibility  of  such  witnesses,  but  to  a  cer- 
tain hypothesis  or  state  of  facts,  and  the 
reference  to  the  witnesses  is  simply  inci- 


dental to  refresh  them  as  to  the  evidence 
tending  to  show  a  particular  state  of  facts." 

[8]  Exception  8  cannot  be  sustained,  for 
the  instruction  asked  was  correctly  given  la 
the  charge  as  follows:  "If  the  defendant 
reasonably  believed  that  he  was  about  to 
suffer  death  or  serious  bodily  harm,  and  shot 
to  protect  himself,  he  would  not  be  guilty^ 
and  the  jury  should  return  a  verdict  of  not 
guilty,  and  the  jury  need  not  be  satisfied  of 
these  facts  beyond  a  reasonable  doubt,  or  by 
the  greater  weight  of  the  evidence,  but  sim- 
ply satisfied.  The  prisoner's  conduct  must  be 
judged  by  the  facts  and  circumstances  as 
they  appeared  to  him  at  the  time  he  shot 
and  the  jury,  under  the  evidence,  should 
ascertain  whether  he  had  at  the  time  a  rea* 
sonable  apprehension  that  he  was  about  to 
lose  his  life  or  receive  great  bodily  harm. 
The  reasonableness  of  his  apprehension  is 
for  the  jury  to  pass  upon;  but  the  jury  must 
form  their  conclusion  from  the  facts  and 
circumstances  as  they  appeared  to  the  pris- 
oner at  the  time  he  shot"  The  able  coun- 
sel for  the  defendant  insisted  that  the  rea- 
sonableness of  the  apprehension  was  to  be 
judged  by  the  prisoner  himself  and  not  by 
the  jury.  The  charge  as  given  is  strictly  in 
accordance  with  the  precedents  and  the  rea- 
son of  the  thing.  If  the  reasonableness  of 
the  apprehension  of  the  prisoner  must  be 
decided  by  him  conclusively,  and  not  by  the 
jury,  upon  consideration  of  the  attendant 
circumstances,  then  the  result  depends  upon 
his  nerves,  or  rather  upon  his  own  statement 
as  to  them,  and  not  upon  the  reasonableness 
of  the  apprehension  under  which  the  prison- 
er took  the  life  of  a  fellow  being.  In  short 
a  brave  man,  under  such^  circumstances^ 
would  be  guilty,  and  a  coward  justifiable. 
Such  cannot  be  the  law. 

[9]  Exceptions  6,  7,  and  8  cannot  be  sus^ 
tained,  for  the  court  gave  the  instructions 
asked  even  more  strongly  than  requested. 
The  court  repeatedly  charged  that  if  the  of- 
ficer acted  in  self-defense  as  testified  to  hy 
himself  and  witnesses,  he  could  not  be  con- 
victed.   The  same  is  true  as  to  exception  10. 

Nor  can  exception  16  be  sustained.  If  the 
prisoner  fired,  not  in  the  attempt  to  effect 
an  arrest,  but  in  defense  of  his  own  person^ 
then  his  conduct  must  be  measured  by  the 
rules  applicable  to  any  individual  so  assault- 
ed, and  the  fact  that  he  was  an  officer  would 
not  justify  him  in  needlessly  killing  the'  de- 
ceased. 

[10]  The  other  exceptions  are  without 
merit  and  were  properly  abandoned  by  not 
being  brought  forward  in  prisoner's  brief. 
Rule  34  of  this  court  (14Q  N.  G.  666,  66  S.  B. 
ix). 

[11,12]  The  prisoner  further  assigned  for 
error  the  action  of  the  court  in  overruling 
a  motion  to  set  aside  the  verdict  on  the 
ground  that  one  of  the  jurors  had  formed 
or  expressed  his  opinion  that  prisoner  was 
guilty  before  he  entered  the  box,  and  did  not 
let  t^^»  be  known  when  challenged.    Th» 
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court  found  as  a  tnct  that  such  knowledge 
as  the  prisoner  had  in  regard  to  this  matter 
was  acquired  before  the  argument  .of  the 
ease  was  completed  and  before  verdict,  but 
it  was  not  communicated  to  the  court  till 
after  the  verdict.  In  Pharr  ▼.  Railroad,  132 
N.  C.  418,  44  S.  IL  87,  the  court  said:  "Mo- 
tlons  of  this  sort  must  be  made  in  apt  time. 
The  knowledge  of  the  alleged  fact,  upon 
which  the  defendant  bases  its  motion,  was 
acquired  during  the  trial  and  before  the  ver- 
dict was  rendered,  and  the  matter  should  at 
the  earliest  opportunity  have  been  brought 
to  the  attention  of  the  court  It  has  been 
said  by  this  court  that,  after  a  diefendant 
has  taken  chances  for  a  favorable  verdict, 
the  purposes  of  Justice  are  not  subserved 
by  listening  too  readily  to  objections  not 
taken  in  apt  time."  To  a  similar  purport, 
Baxter  v.  Wilson,  95  N.  0.  137;  Spicer  v. 
Fulghum,  67  N.  0.18;  State  v.  Perkins,  66  N. 
C  128.  Such  matters  rest  in  the  discretion 
of  the  trial  court,  certainly  in  the  absence  of 
a  palpable  abuse  of  discretion.  This  was  not 
the  case  here,  for  the  testimony  of  the  Juror 
himself  is  that  he  not  only  was  not  prejudic- 
ed against  the  prisoner,  but  that  in  consider- 
ing the  verdict  several  of  the  jurors  were  in 
favor  of  a  verdict  for  murder  in  the  second 
degree,  and  that  he  on  the  first  vote  stood 
out  for  manslaughter  and  aided  to  reduce 
the  verdict  accordingly,  and  that  none  of 
the  jurors  were  for  acquittal  at  any  time. 

Upon  careful  consideration  of  all  the  ex- 
ceptions, we  find  no  error. 

(159  N.  a  18S) 

MASON  V.  SEABOARD  AIR  LINB  RY.  et  al. 

(Supreme  Oourt  of  North  Garolina.     May  28, 

1912.) 

Gabriebs  (I  356*)— Passbnqbbs— Ejection--^ 
Gbounds. 

A  passenger,  who  purchases  a  mileage 
book  and  signs  bis  name  to  the  contract,  there- 
in stipnlating,  "Issued  in  exchange  for  proper 
number  of  coupons  from  and  valid  only  when 
presented  on  train  in  connection  with  inter- 
changeable mileage  ticket,"  and  who  presents 
the  book  to  an  agent  who  gives  him  the  usual 
exchange  ticket,  must  on  the  demand  of  the 
conductor  present  the  book  when  presenting 
the  exchange  ticket,  and  where  he  refuses  to 
do  BO  he  may  be  ejected,  using  only  necessary 
force. 

[Ed.  Note. — For  other  cases,  see  Garriers, 
Gent  Dig.  {{  1409,  1410,  1423-1432;  Dec  Dig. 
1356.*] 

Olark,  G.  J.,  and  Allen,  J.,  dissenting. 

Appeal  from  Superior  Gourt,  Mecklenburg 
Gounty ;  Adams,  Judge. 

Action  by  E.  L.  Mason  against  the  Sea- 
board Air  Line  Railway  and  another.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Afllrmed. 

This  issue  was  submitted  to  the  jury: 
"Was  the  plaintiff  a  passenger  on  the  de- 
fendant's train,  as  alleged  in  the  complaint? 
Answer:  No."  There  was  a  judgment  for 
the  defendants. 


Tlllett  ft  Guthrie  and  Stewart  ft  McBaer 
for  appellant  Burwell  &  Gansler  and  R.  S. 
Hutchison,  for  appellees. 

BROWN,  J.  The  question  presented  by 
this  appeal  and  raised  by  the  seyeral  as- 
signments of  error  is  whether  the  plaintiff 
was  a  passenger  upon  the  defendant's  train 
and  unlawfully  ejected.  It  is  admitted  that 
he  was  ejected  by  the  conductor  und^  di- 
rect orders  from  the  authorities  of  the  de- 
fendant, and  it  is  not  contended  that  there 
is  any  evidence  that  the  said  ejection  was 
accompanied  with  undue  force.  There  Is  no 
evidence  of  rudeness,  insult,  or  other  un- 
necessary force  used  in  ezi)elling  the  plain- 
tiff from  the  train.  The  facts  are  practical- 
ly undisputed. 

The  plaintiff  purchased  of  the  defendant 
a  mileage  book  at  the  rate  of  two  cents  per 
mile.  He  signed  his  name  to  the  contract 
contained  in  it.  On  April  14,  1910,  he  was 
a  passenger  from  Gharlotte  to  EUenboro  on 
the  defendant's  road.  He  had  presented  his 
mileage  book  to  the  agent  at  Gharlotte,  who 
pulled  the  proper  number  of  coupons  to  cov- 
er the  distance,  and  gave  him  the  exchange 
ticket  On  his  trip  he  exhibited  both  the 
mileage  book  and  the  ticket  to  the  conductor 
and  completed  his  journey.  On  the  return 
trip  the  same  afternoon,  he  presented  his 
mileage  book  to  the  agent,  who  pulled  his 
mileage  and  gave  him  the  usual  exchange 
ticket  When  the  conductor  asked  him  for 
his  ticket,  he  handed  him  the  exchange  tick- 
et, and  upon  being  asked  for  his  mileage 
book  in  order  that  the  conductor  might  com- 
pare the  exchange  ticket  with  the  book,  the 
plaintiff  refused  to  exhibit  his  book,  but 
stated  to  the  conductor  that  he  had  it  in  his 
vest  pocket,  and  repeatedly  declined  to  let 
the  conductor  see  it 

The  evidence  of  the  plaintiff  itself  dis- 
closes that  the  conductor  time  and  again  re- 
quested him  to  show  his  mileage  book,  tell- 
ing him  the  exchange  ticket  was  not  good 
for  passage  without  it  and  that  he  would 
be  compelled  to  put  him  off.  The  conductor 
wired  the  general  passenger  agent  for  in- 
structions, and  received  a  reply  ordering 
him  to  put  the  plaintiff  off  the  train  if  he 
refused  to  comply  with  the  conditions  of  his 
mileage  book  and  exhibit  it  to  the  conductor 
in  connection  with  the  exchange  ticket.  The 
conductor  showed  this  message  to  the  plain- 
tiff, who  still  refused  to  show  his  mileage 
bodk,  although  he  had  it  in  his  vest  pocket. 
Whereupon  the  conductor  put  the  plaintiff 
off  the  train  at  the  depot  in  Lincolnton. 
The  plaintiff  hired  a  vehicle,  drove  to  Gas- 
tonla,  and  came  over  to  Charlotte  on  another 
road,  reaching  there  three  hours  later  than 
he  would  have  done  had  he  remained  on  the 
defendant's  train. 

The  court  charged  the  Jury,  in  effect,  that 
if  they  believed  the  evidence  in  the  case, 
the  plaintiff  was  not  a  passenger  on  the  de- 
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fendanfs  train,  and  therefore  was  not  en- 
titled to  recover. 

In  considering  this  question,  it  Is  well  to 
bear  in  mind  that  the  rate  fixed  by  law  for 
the  sale  of  tickets  upon  common  carriers  is 
2^  cents  per  mile,  wliile  mileage  books  are 
voluntarily  sold  by  the  railroad  companies 
at  the  rate  of  2  cents  per  mile.  It  should 
also  be  borne  in  mind  that  the  Legislature 
has  no  power  to  require  the  railroads  to  sell 
mileage  books  at  a  less  rate  than  that  fixed 
for  ordinary  tickets.  This  has  been  settled 
finally  by  the  Supreme  Court  of  the  United 
States  in  Lake  Shore  Ry.  r.  Smith,  173  U. 
S.  684,  19  Sup.  Ct.  565,  43  L.  Ed.  858;  and 
to  the  same  effect  are  the  decisions  of  the 
state  courts  of  Virginia,  New  York,  and  oth- 
ers. Anderson  v.  Railway,  106  Va.  61,  55 
S.  B.  572,  7  L.  R.  A.  (N.  S.)  1086,  117  Am. 
St.  Rep.  983,  9  Ann.  Cas.  1124;  Beardsley 
V.  Railway,  162  N.  Y.  230,  56  N.  E.  488. 

So  it  must  be  conceded  that  the  mileage 
book  is  a  special  contract  of  carriage  be- 
tween the  carrier  and  the  passenger,  signed 
by  the  passenger,  and  made  in  consideration 
of  a  reduced  rate  of  transportation,  volun- 
tarily granted  by  the  railroad  in  considera- 
tion of  the  quantity  of  transportation  pur- 
chased. Under  such  conditions  the  parties 
to  the  contract  can  incorporate  in  it  such 
terms  and  conditions  as  they  have  mutually 
agreed  upon.  In  respect  to  such  contracts  it 
may  therefore  be  stated,  as  a  general  rule, 
that  the  passenger  is  entitled  only  to  those 
rights  which  the  ticket  confers,  and  is  bound 
himself  to  perform  the  obligations  which  the 
ticket  imposes  upon  him.  Hutchinson  on 
Carriers,  §  1053,  where  the  author  cites  a 
great  array  of  cases  from  the  federal  and 
state  courts  in  support  of  his  text 

In  discussing  a  case  similar  to  this,  the 
Supreme  Court  of  Georgia  says:  *The  plain- 
tiff paid  a  special  fare  under  a  special  con- 
tract. The  defendant  agreed  that  the  plain- 
tiff might  travel  for  a  fare  which  is  not  the 
full  fare  the  law  allowed,  and  the  defendant 
had  a  right  to  Impose  such  conditions  as 
they  saw  fit."  To  the  same  effect  is  Bitter- 
man  V.  Railroad,  207  U.  S.  205,  28  Sup.  Ct 
91,  52  L.  Ed.  171,  12  Ann.  Cas.  693;  Mosher 
V.  Railroad,  127  U.  S.  390,  8  Sup.  Ct  1324, 
32  L.  Ed.  249;  Boylan  v.  Railroad,  132  U.  S. 
146,  10  Sup.  Ct  50,  33  L.  Ed.  290 ;  Watson 
V.  RaUroad,  104  Tenn.  194,  66  S.  W.  1024, 
49  L.  R.  A.  454. 

The  consensus  of  all  the  authorities,  with- 
out a  single  exception  so  far  as  we  have 
been  able  to  find,  Is  that  by  accepting  such 
a  contract  at  a  reduced  rate  when  he  has 
the  opportunity  to  purchase  the  usual  and 
ordinary  ticket,  the  passenger  enters  into 
a  contract  with  the  carrier  different  from 
that  implied  by  law  upon  the  purchaser  of 
an  ordinary  ticket  at  full  rate  of  fare.  The 
purchaser  is  bound  in  such  cases  by  the 
terms  of  the  contract  and  is  entitled  to  its 
advantages  of  reduced  fare. 

The  right  of  common  carriers  to  attach 


special  conditions  and  limiLntions  to  tickets 
Issued  at  reduced  rates  seems  to  have  been 
settled. by  the  decisions  of  this  court.  Rose 
V.  Railroad,  106  N.  C.  168,  11  S.  E.  526 ;  Pick- 
ens  V.  Railroad,  104  N.  C.  312,  10  S.  E.  556. 

The  validity  of  this  mileage  contract  was 
passed  upon  and  upheld  by  this  court  in  an 
opinion  by  Mr.  Justice  Hoke  in  Harvey  v. 
Railway  Co.,  153  N.  C.  567,  69  S.  E.  627,  in 
which  it  is  held  that:  "A  railroad  mileage 
book  is  a  contract  of  carriage  with  the  pur- 
chaser or  lawful  holder,  subject  to  certain 
restrictive  stipulations,  for  the  wrongful 
breach  of  which  the  holder  may  be  expelled 
from  the  company's  train."  This  case  is 
cited  and  approved  In  Dorsett  v.  Railway 
(at  the  last  term  of  this  court)  156  N.  C. 
441,  72  S.  E.  491.  In  both  of  these  cases 
the  railroad  companies  were  held  liable  for 
violation  of  this  very  contract.  These  iden- 
tical questions  have  also  been  recently  pass- 
ed upon  in  Desportes  v.  Railway,  87  S.  C. 
160,  69  S.  E.  148;  Perry  v.  Railroad,  9  Ga. 
App.  260,  70  S.  E.  1122;  B.  &  O.  R.  R.  v. 
Evans,  169  Ind.  410,  82  N.  B.  773 ;  So.  Ry.  v. 
De  Saussur,  116  Ga.  53,  42  S.  E.  479;  Harris 
V.  Railroad,  77  N.  J.  Law,  278,  72  Atl.  50. 

It  is  Immaterial  whether  the  plaintiff  read 
this  ticket,  or  not,  for  he  knew  of  its  condi- 
tions and  complied  with  them  on  his  trip  in 
the  morning.  It  was  his  own  folly  that  he 
refused  willfully  and  unnecessarily  to  com- 
ply with  them  on  his  return  in  the  afternoon. 
The  plaintiff  admitted  that  he  had  his  mile- 
age book  in  his  vest  pocket,  and  boastlngly 
refused  to  produce  it  French  v.  Trans.  Co., 
190  Mass.  433,  85  N.  B.  424.  19  U  R.  A.  (N. 
S.)  1006,  127  Am.  St  Rep.  506;  Reed  v.  Rail- 
road (Tex.  Civ.  App.)  50  S.  W.  432.  Assum- 
ing,  for  the  sake  of  the  argument  only,  that 
we  have  the  right  to  pass  upon  the  reason- 
ableness of  such  regulation,  we  are  unable 
to  see  any  great  hardship  Imposed  upon  a 
passenger  who  desires  to  save  a  lialf  cent  per 
mile  in  traveling  to  require  him  to  produce 
his  mileage  book  in  connection  with  the  ex- 
change ticket  It  Is  a  well-known  fact  that 
the  last  General  Assembly  thoroughly  in- 
vestigated this  question,  and  refused  to  In- 
terfere, even  If  it  had  the  power.  This  reg- 
ulation is  devised  to  prevent  Impositions  up- 
on the  railroad  companies.  As  stated  in  the 
argument  in  this  case.  If  the  passenger  was 
not  required  to  exhibit  his  mileage  book  to 
the  conductor,  but  only  the  exchange  ticket, 
he  could  secure  many  exchange  tickets  at 
the  railroad  station  and  easily  sell  them  at 
a  small  profit.  0)ntract  of  mileage  is  a 
personal  one  and  not  assignable  by  its  very 
terms,  and  were  it  not  for  tills  regulation, 
the  railroad  company  would  be  utterly  un- 
able to  prevent  one  person  from  traveling  on 
the  mileage  book  of  another.  It  is  useless  to 
discuss  the  utility  of  this  regulation,  because 
it  seems  to  be  universally  held  that  if  the 
passenger  accepts  the  reduced  rate,  he  must 
take  with  it  these  conditions  which  the  car- 
rier attaches  to  it     W»  find,  however,  in 
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the  booka  a  great  many  regulations  not  a 
wbit  more  unreasonable  than  this,  which 
hare  been  sustained  by  the  courts.  Reed  v. 
Railroad  (Tex.  Cly.  App.)  50  S.  W.  432;  Rail- 
road Y.  Barlow,  104  Ga.  213,  30  S.  E.  732, 

69  Am.  St.  Rep.  166;  Wenz  y.  Railroad,  108 
6a.  290,  33  S.  E.  970;   Eastman  y.  Railroad, 

70  N.  H.  240,  46  Atl.  54;  England  y.  Rail- 
road, 32  Tex.  Ciy.  App.  86,  73  S.  W.  24;  Mc- 
Rae  y.  Railroad,  88  N.  O.  526,  43  Am. 
Rep.  745;  Railroad  y.  Hudson,  117  Ky.  905, 
80  S.  W.  454;  Danger  field  y.  Railroad,  62 
KaDL  85,  61  Pac.  405;  Bollng  t.  Railroad, 
189  Mo.  219,  88  S.  W.  35. 

£^om  an  unbroken  line  of  authorities  we 
are  of  opinion  that  the  refusal  of  the  plain- 
tiff to  present  his  mileage  book  in  connec- 
tion with  the  exchange  ticket  by  the  express 
terms  of  the  contract  disentitles  the  plaintiff 
to  ride  as  a  passenger  upon  the  train.  It 
was  not  optional  with  the  conductor  to  walye 
any  such  ylolatlon,  and  he  did  not  waiye  it, 
for  he  required  the  plaintiff  to  perform  it 
that  yery  morning,  and  the  plaintiff  yolun- 
tarily  acknowledged  his  duty  to  perform  it 
by  producing  the  mileage  book  when  de- 
manded. 

It  is  contended  by  the  plaintiff  that  the 
conductor  should  haye  returned  to  him  the 
exchange  ticket.  The  question  inyolved  in 
this  case  is  not  the  yalue  of  that  exchange 
ticket,  but  the  right  of  the  plaintiff  to  con- 
tinue as  a  passenger  on  the  defendant's  train 
when  he  willfully  and  obstinately  refused  to 
produce  his  mileage  book  in  yiolation  of  the 
very  contract  which  he  had  signed,  a  part  of 
which  reads  as  follows:  "Good  for  Continu- 
ous Passage  to  Destination,  Commencing  On- 
ly on  Date  Stamped  on  Back  Hereof.  Issued 
]n  Exchange  for  proper  number  of  Coupons 
from  and  Valid  Only  when  presented  on 
train  in  connection  with  INTERCHANGEI^- 
BLB  MILEAGE  TICKET."  This  exchange 
ticket  was  absolutely  yalueless  without  the 
production  of  the  mileage  book,  and  did  not 
entitle  the  passenger  to  transportation.  The 
failure,  therefore,  of  the  conductor  at  the 
time  to  return  it  to  the  plaintiff  certainly 
could  not  entitle  the  plaintiff  to  ride  upon 
the  train  when  he  still  repeatedly  refused  to 
produce  his  mileage  book  in  connection  with 
it  The  identical  point  is  decided  b^  the  Su- 
preme Court  of  Minnesota  in  Rahilly  y.  Rail- 
road, 66  Minn.  153,  68  N.  W.  853,  wherein 
it  is  said:  "We  are  all  agreed  that,  even  if 
the  conductor  had  no  right  to  take  up  the 
ticket,  this  would  not  give  the  plaintiff  anyi 
right  to  refuse  to  pay  his  tSLie  until  and  un- 
less the  ticket  was  returned.  Having  no 
right  to  ride  on  the  ticket,  it  was  his  duty 
to  pay  the  fare,  or  leave  the  train,  and  then 
pursue  his  own  remedy  against  the  defend- 
ant for  wrongfully  withholding  the  ticket 
from  him."  To  the  same  effect  is  Elliot  v. 
Railway,  145  Cal.  441,  79  Pac.  420,  68  L.  R. 
A.  393,  in  which  it  is  said:  "It  is  further 
contended  that  the  defendant  could  not,  whUe 


retaining  the  void  ticket,  offered  by  plaintiff, 
legally  demand  the  delivery  of  any  other 
ticket  or  the  payment  of  fare,  and  could  not 
legally  eject  plaintiff  for  failure  to  comply 
with  such  demand.  As  already  stated  in  our 
discussion  of  the  findings  of  the  court  on  this 
subject,  the  conductor  expressly  repudiated 
this  ticket  as  absolutely  void,  and  notified 
the  plaintiff  that  he  could  not  honor  It  It 
was,  as  a  matter  of  fact,  entirely  without 
value.  We  are  not  at  all  satisfied  that  the 
conductor  had  any  right  to  retain  this  ticket, 
but  we  cannot  see  how  an  Improper  retention 
of  a  worthless  ticket  by  the  conductor  could 
give  the  plaintiff  any  right  to  remain  on 
the  train  without  the  presentation  of  a  valid 
ticket  or  the  payment  of  fare.  He  had  not 
exhibited  or  surrendered  a  valid  ticket,  he 
had  giyen  nothing  of  value  to  the  conductor, 
and  he  had  refused  and  continued  to  refuse 
to  pay  his  fare." 

We  are  of  opinion  that  the  judge  of  the 
superior  court  was  right  in  holding  that,  by 
his  unreasonable  conduct  in  refusing  to  ex- 
hibit the  mileage  book  in  his  pocket,  the 
plaintiff  forfeited  his  right  as  a  passenger, 
and  was  rightfully  ejected  from  the  defend- 
ant's train.  Section  2629  of  the  Revisal  of 
1905  authorizes  the  ejection  of  passengers 
who  refuse  to  pay  fare,  or  violate  the  rules 
and  regulations  of  the  carrier. 

No  error 

HOKE,  J.  (concurring  in  the  result).  1 
am  of  opinion  that,  under  existent  law,  the 
mileage  book,  in  its  present  form,  constitutes 
a  contract  of  carriage,  subject  to  certain  re- 
strictive provisions,  and  to  the  extent  that 
these  provisions  are  reasonable  and  reasona- 
bly insisted  on,  they  bind  the  parties  accord- 
ing to  their  tenor.  In  my  judgment,  the  stip- 
ulation in  question  here  is  a  reasonable  one, 
being  necessary  to  prevent  the  improper  use 
of  these  books  by  persons  who  do  not  own 
them,  and  there  is  nothing  in  the  record  that, 
to  my  mind,  justifies  or  permits  the  conclu- 
sion that  in  Uiis  instance  the  conductor  act- 
ed maliciously  or  in  wanton  disregard  of 
plaintiff's  rights  as  a  passenger.  I  therefore 
concur  in  the  decision  denying  recovery  to 
plaintiff. 

OLARK,  C.  J.  (dissenting).  It  is  too  late 
to  contest  the  proposition  that  common  car- 
riers are  subject  to  public  regulations,  and 
that,  when  they  make  regulations  themselves, 
such  regulations  must  be  reasonable. 

It  is  not  correct  that  the  defendant  com- 
pany sold  the  plaintiff  the  mileage  book  at  2 
cents  per  mile  as  a  favor.  When  the  Gen- 
eral Assembly  of  this  state,  by  chapter  216, 
Laws  1907,  prescribed  2^4  cents  per  mile  as 
a  maximum  legal  passenger  rate,  an  injunc- 
tion was  sued  out  In  the  federal  court  to  re- 
strain the  operation  of  this  statute  on  the 
ground  that  it  was  confiscatory.  Upon  a  ref- 
erence to  ascertain  the  facts,  it  was  found 
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that  the  railroad  companies  were  making 
more  money  under  the  new  rate  than  under 
the  former  higher  rate.  Thereupon  the  rail- 
road companies  proposed  to  the  Governor  of 
this  state  that,  if  the  rate  was  made  2% 
cents  per  mile,  they  would  issue  mileage 
books  at  2  cents  per  mile.  In  consequence, 
the  Legislature  was  called  in  Special  Session 
in  1908  and  adopted  the  2^  cent  rate. 
Laws  1906,  Ex.  Sess.  c  144.  It  was  well  un- 
derstood at  the  time  that  the  mileage  book 
theretofore  In  use»  and  which  is  still  in  gen- 
eral use  elsewhere,  from  which  mileage  is 
pulled  on  the  train,  was  intended.  No  other 
kind  had  ever  been  heard  of  In  this  section. 
It  was  therefore  by  virtue  of  contract  with 
the  state,  and  not  as  an  act  of  grace,  that 
the  plaintiff  was  enabled  to  buy  this  mileage 
book.  It  was  a  distinct  violation  of  contract 
on  the  part  of  the  defendant  that  the  mileage 
book  put  on  sale  was  hedged  about  with 
these  restrictions.  Good  faith  to  the  public 
and  to  the  plaintiff  requires  that  the  defend- 
ant should  pay  damages  for  the  wrongful 
ejectment  of  the  plaintiff. 

Even  If  there  had  not  been  this  contract 
between  the  railroad  companies  and  the  state, 
the  regulations  attached  to  this  mileage  book 
were  unreasonable  and  should  not  be  enforc- 
ed. They  are  unreasonable  because  never 
known  here,  or  required,  till  after  the  ad- 
journment of  the  Legislature  of  1908,  and 
are  practically  unknown  anywhere  except  in 
Virginia,  Georgia,  and  in  this  state.  Their 
enforcement  in  South  Carolina  has  been  pro- 
hibited, by  statute.  These  regulations,  being 
unnecessary  and  vexatious,  should  not  be  up- 
held by  the  courts. 

Having  seen  fit  to  require  that  a  mileage 
book  should  be  used  to  buy  tickets  with,  cer- 
tainly it  was  unreasonable  to  require  there- 
after anything  more  than  the  presentation  of 
the  ticket  which  had  been  issued  in  exchange 
for  the  mileage.  The  ticket  was  then  on  the 
same  footing  as  any  other  local  ticket  good 
for  that  day  and  train.  If  the  defendant 
feared  that  such  ticket  might  be  held  by 
some  one  who  did  not  own  the  mileage  for 
which  it  was  issued,  then  it  should  simply 
have  required  the  mileage  book  to  be  pre- 
sented to  the  conductor  as  formerly,  and  not 
to  be  exchanged  for  a  ticket.  The  double  re- 
quirement is  inexcusable. 

It  is  true,  as  argued  before  us  by  defend- 
ants' counsel,  that  it  seems  a  discrimination 
to  permit  those  who  can  advance  $20  to  pur- 
chase a  mileage  book  at  2  cents  per  mile  while 
those  who  cannot,  or  who  do  not  wish  to  do 
so,  are  required  to  pay  2%  cents.  But  the 
railroads  themselves  originated  the  system 
of  mileage  books  upon  the  ground  that  it  sav- 
ed them  the  expense  and  inconvenience  of 
selling  so  many  tickets,  when  1,000  miles 
could  be  sold  at  once.  It  is  in  denial  of  the 
very  reason  given  for  issuing  mileage  books 
heretofore  that  the  defendant  now  requires 
that  tickets  shall  be  bought  with  mileage 
books.    The  whole  trouble  can  be  redressed 


by  the  railroads  voluntarily,  or  under  com* 
pulsion  of  a  statute,  selling  transportation  to 
all,  whether  with  or  without  mileage  books, 
at  2  cents  per  mile — the  rate  which  has  been 
established  and  which  is  in  force  in  so  many 
other  states  and  which  experience  has  prov* 
en  to  be  most  profitable. 

In  view  of  the  reason  heretofore  given  for 
placing  mileage  books  on  sale,  it  would  seem 
that  the  requirement  now  that  these  books 
should  be  exchanged  for  tickets  puts  a  dou- 
ble expense  upon  the  railroad,  and  it  has 
been  suggested  that  the  reason  therefor  Is 
the  desire  to  discourage  the  public  from  buy- 
ing the  mileage  books  which  the  railroads 
agreed  to  issue  provided  the  state  would 
raise  the  passenger  fare  to  2H  cents. 

If  the  defendant  had  shown  that  in  fiict 
the  plaintiff  was  not  the  holder  of  a  mileage 
book,  and  that  his  ticket  was  obtained  of 
the  agent  by  misrepresentations,  the  defense 
would  admit  of  consideration.  But  here  it 
is  not  denied  that  the  plaintiff  owned  a  mil- 
eage book,  had  shown  it  to  this  same  con- 
ductor on  this  same  train  on  his  way  up 
that  morning,  that  in  exchange  for  mileage 
out  of  that  book  he  had  obtained  this  ticket 
from  the  defendant's  agent,  that  the  conduc- 
tor, evidently  doubting  his  right  upon  that 
state  of  facts  to  ditch  the  plaintiff,  wired  to 
headquarters,  and  the  company  with  knowl- 
edge of  these  facts  ordered  him  put  off.  The 
ticket  on  its  face  recited  the  number  of  the 
mileage  book,  the  company's  record  shows 
that  the  plaintiff  had  bought  it,  and  the  con- 
ductor had  seen  it  in  his  hands  that  morn- 
ing. Besides,  the  station  agent  who  sold  the 
ticket  in  exchange  for  the  mileage  was  ac- 
cessible. 

Thus  with  the  money  of  the  plaintiff  for 
this  passage  in  its  treasury  and  with  ample 
proof  of  the  fact  as  shown  by  the  ticket  is- 
sued in  exchange  for  such  mileage  the  de- 
fendant put  the  plaintiff  off  its  train  with- 
out returning  his  ticket  or  refunding  the 
money  which  he  had  paid  to  the  company  for 
it  and  for  which  the  ticket  was  a  receipt. 
This  conduct  was  arbitrary,  unreasonable, 
and  unjust,  and  the  defendant  should  be  made 
to  pay  such  damages  as  a  Jury  should  deem 
a  fair  compensation  for  the  humiliation  and 
wrong  it  has  thereby  Inflicted  upon  the  plain- 
tiff. 

ALLEN,  J.  (dissenting).  The  opinion  of 
the  court,  as  announced  by  Mr.  Justice 
BROWN,  if  carried  to  its  legitimate  conclu- 
sion, will  permit  common  carriers  to  make 
c6ntracts  for  mileage  upon  their  own  terms, 
and,  however  unreasonable  any  stipulation 
may  be,  it  will  be  binding  because,  as  he 
says,'  it  is  a  special  contract  based  upon  a 
consideration.  I  think  the  error  consists  in 
assuming  that  the  parties  to  the  contract  are 
upon  equal  terms,  and,  in  a  matter  of  this 
importance,  that  we  ought  not  to  go  outside 
of  the  facts  of  this  ca8e»  and  prejudge  quea- 
tions  not  before  us. 


V.  a)  BOANOKE  RAPIDS  POWER  CO.  y.  ROANOKE  NAY.  A  WATER  P.  00. 


29 


The  question  does  not  arise  as  to  whether 
the  General  Assembly  has  the  power  to  com- 
pel common  carriers  to  issue  mileage  books 
because  they  are  making  such  contracts,  and 
I  see  no  reason  for  suggesting  that  the  pow- 
er does  not  exist  until  the  question  is  pre- 
sented, nor  for  intimating  that  other,  and 
perhaps  more  stringent,  regulations  may  be 
adopted. 

It  is  admitted  in  this  case  that  the  plain- 
tiff had  a  mileage  book,  which  is  said  in 
Barrey  v.  Railroad,  158  N.  C.  571,  69  S.  B. 
627,  to  constitute  a  contract  of  carriage,  sub- 
ject to  certain  restrictive  stipulations  for  a 
wrongful  breach  of  which  the  company  may, 
under  given  conditions,  expel  the  holder  from 
Its  train. 

The  restrictive  conditions,  so  far  as  ap- 
plicable to  this  case,  are  that  a  ticket  shall 
be  procured  on  the  mileage  book,  and  that 
when  the  ticket  is  presented  to  the  conduc- 
tor, the  mileage  book  shall  accompany  it 
The  first  of  these  conditions  was  complied 
with,  and  the  plaintiff  was  on  the  train  of 
the  defendant  with  a  ticket  which  he  had 
lawfully  procured  upon  his  mileage  book.  He 
did  not  present  his  mileage  book  to  the  con- 
ductor with  his  ticket,  and  was  expelled  from 
the  train.  The  question  is  therefore  pre- 
sented, under  the  rule  adopted  in  the  Har- 
Tey  Case,  as  to  whether  the  failure  to  pre- 
sent the  mileage  book  with  the  ticket  was 
a  wrongful  breach  of  the  stipulation  in  the 
contract,  created  by  issuing  the  mileage  book, 
which  justified  the  expulsion  of  the  plaintiff 
from  the  train  under  the  conditions  then  ex- 
isting. 

I  think  there  is  evidence  that  there  was 
no  wrongful  breach  of  the  stipulation,  and, 
if  so,  the  judgment  of  nonsuit  should  be  set 
aside  and  a  new  trial  awarded.  I  assume 
that  the  conductor  has  the  right  to  demand 
the  mileage  book,  when  necessary  to  identi- 
fy the  holder,  or  for  the  purpose  of  seeing 
that  the  ticket  presented  corresponds  with  it; 
but  I  deny  that  he  has  any  right  to  make 
such  demand  for  the  annoyance  of  the  pas- 
senger, or  in  order  that  he  may  assert  his 
authority.  In  this  case,  the  plaintiff  went 
from  Charlotte  to  Ellenboro  on  the  morning 
of  the  day  he  was  expelled,  and  presented  to 
the  conductor  his  ticket  and  mileage  book. 
There  was  a  controversy  at  the  time  as  to 
the  right  to  see  the  book;  the  plaintiff  telling 
the  conductor  to  look  at  it  good,  as  he  would 
not  see  it  again,  and  also  informing  him  that 
he  would  be  back  that  afternoon.  He  was 
expelled  on  the  return  trip  from  Ellenboro 
by, the  same  conductor,  who  had  compared 
the  ticket  and  the  mileage  book  on  the  morn- 
ing of  that  day,  and  after  he  had  accepted 
the  ticket  from  the  plaintiff,  which  he  retain- 
ed, and  had  been  reminded  of  the  conversa- 
tion about  the  mileage  book  on  the  trip  to 
Ellenboro.  This,  as  it  seems  to  me,  furnishes 
some  evidence  that  the  demand  to  see  the 
mileage  book  was  not  in  good  faith. 


Om  N.  C.  tm 

ROANOKE  RAPIDS  POWER  CO.  v.  ROAN- 
OKE NAVIGATION  &  WATER 
POWER  CO. 

(Supreme  Court  of  North  Carolina.    Hay  28, 

1912.) 

1.  ABBITRATIOS  and  AwABD   (I  82*)— AWABD 

—Conclusiveness. 

An  arbitration  award  is  not  conclusive  as 
to  a  question  sabmitted  but  not  decided. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  §f  440-460;  Dec  Dig. 
i  82.*] 

2.  Navioablb  Watbbs  <{  89*>^^'Pxbson." 

The  word  "person"  within  a  provision  in 
a  water  power  company's  charter  that  it 
should  not  prevent  any  "person"  owning  land 
on  the  river  from  operating  mills,  etc,  includes 
a  corporation. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  ||  21,  53,  82,  103,  117,  127, 
239-244;    Dec.  EM^.  §  39.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  6,  pp.  6322-^335;   voL  8,  p.  7752.] 

8.  Constitutional  Law  (|  280*)— Eminent 
Domain  (§  84*)  —  Natubb  of  fbopebtt- 
Riparian  Rights. 

While  riparian  rights  once  vested  are  sub- 
ject to  the  rights  of  the  public  as  to  naviga- 
tion, etc,  the  owner  can  be  deprived  of  them 
only  through  due  process  and  upon  due  com- 
pensation if  they  are  taken  for  public  use. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  §§  877-890;  Dec.  Dig.  § 
280;*  Eminent  Domain,  Cent.  Dig.  Ift  227- 
230;   Dec  Dig.  f  84.*] 

On  petition  for  rehearing.  Petition  dis- 
missed. 

For  former  opinion,  see  152  N.  a  472,  68  S 
E.  190^ 

W.  E  Daniel  and  Clande  Eitchin,  for  ap-. 
pellant   El  L.  Travis,  Geo.  Green,  J.  H.  Pou, 
Rutledge  &  Hagood,   Mordecai  &  Gadsden, 
and  J.  C.  Spooner,  for  appellee. 

WALKER,  J.  This  is  a  peUtlon  to  rebear 
the  above-entitled  case  which  was  decided  at 
spring  term,  1910,  and  is  reported  in  152  N. 
C.  473,  68  S.  E.  190. 

A  careful  consideration  of  the  briefs  and 
arguments  of  counsel  upon  the  rehearing 
have  not  disclosed  any  matter  or  authority 
that  was  overlooked  by  us  at  the  former 
hearing.  The  case  was  then  presented  ably 
and  learnedly  by  counsel  with  a  full  citation 
of  the  authorities,  and,  while  it  has  been 
again  argued  with  still  more  elaboration, 
nothing  has  been  brought  forward  which  in- 
duces us  to  change  the  opinion  of  the  case  we 
then  held  or  the  conclusion  we  reached. 

[1]  As  to  the  arbitration  of  the  controversy 
between  George  P.  Phillips  and  the  Roanoke 
Navigation  &  Water  Power  Company,  and 
the  award  of  Judge  Armfield  and  Mr.  Lanier, 
who  were  the  arbitrators,  we  are  BtUl  of  the 
opinion  that  the  submission  to  arbitration 
did  not  embrace  the  matters  involved  in  this 
suit  The  various  controversies  pending  be- 
tween Phillips  and  the  Navigation  Company 
and  recited  in  the  preamble  of  the  submission 
are  not  set  forth  with  sufficient  particularity 


^VoT  other  eases  see  same  topic  and  section  NUMBBR  In  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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to  enable  us  to  determine  their  exact  nature 
and  extent,  but  it  sufficiently  appears  tbat 
the  question  to  be  decided  by  the  arbitrators 
was  whether  the  Navigation  Ck)mpany  could 
enlarge  the  canal  on  its  own  land  and  enjoy 
the  use  of  the  water  of  the  Roanoke  river, 
as  it  was  accustomed  to  do  at  and  before 
that  time,  without  the  consent  of  Phillips, 
and  the  arbitrators  answered  both  questions 
affirmatively.  A  careful  reading  of  .the  sub- 
mission and  award  will  show  conclusively 
that  the  question  now  raised  as  to  the  right  of 
the  defendant,  as  successor  to  the  Navigation 
Company,  to  dam  up  Little  river -by  extend- 
ing the  present  obstruction  from  bank  to 
bank,  so  as  to  deprive  lower  proprietors  al- 
together of  the  use  of  its  waters,  was  not 
involved  in  that  submission  and  award.  The 
Navigation  Company  was  making  no  such 
claim  as  against  Phillips,  and  it  is  clear  that 
the  arbitrators,  both  among  the  most  eminent 
lawyers  of  the  state,  did  not  understand  that 
they  had  been  asked  to  decide  any  such  ques- 
tion. But,  if  they  did  so  think,  it  is  sufficient 
to  say  that  the  award  does  not  disclose  any 
attempt  by  them  to  render  any  such  decision. 
So  t&T  as  the  use  of  the  waters  of  Roanoke 
river  was  involved  in  the  arbitration,  the 
only  question  was  whether  the  Navigation 
Company  could  exercise  the  rights  and  privi- 
leges with  respect  to  the  waters  of  the  river 
which  were  conferred  by  its  charter  without 
the  consent  of  Phillips,  and  the  arbitrators, 
in  making  their  award  upon  this  part  of  the 
submission,  use  the  language  of  the  charter 
(Priv.  Acts  1885,  c.  57)  in  defining  the  rights 
4>t  the  Navigation  Company  in  the  river, 
.without  any  reference  to  a  larger  and  more 
comprehensive  use  thereafter,  and  without 
any  suggestion  in  regard  to  it  It  may  be 
added  to  what  we  formerly  said  upon  this 
subject,  and  to  what  we  have  already  stated 
herein,  that,  even  if  the  arbitrators  had  made 
.  any  such  ruling.  It  could  bind  and  conclude 
the  plaintiff  only  to  the  extent  of  its  owner- 
ship of  the  land  it  acquired  by  purchase  from 
Phillips,  and  not  the  other  land  below  the 
Phillips  tract,  which  will  be  Injuriously  af- 
fected by  damming  the  river.  Foster  v.  Par- 
ham,  74  N.  C.  92;  Kissam  v.  Gay  lord,  46  N. 
G.  294;   16  Cyc.  695. 

The  agreement  of  May  5,  1897,  which  may 
not  inappropriately  be  called  a  modus  Viven- 
di, cannot  be  allowed  to  prejudice  the  rights 
of  the  plaintiff  so  far  as  the  matters  now  In 
controversy  are  concerned.  It  was  manifest- 
ly not  intended  to  have  any  such  effect  The 
parties  carefully  guarded  their  rights  against 
any  such  inference  from  their  arrangement 
which  was  made  to  provide  temporary  relief 
for  the  parties  pending  a  final  adjustment  or 
settlement  of  their  controversies.  This  will 
appear  from  the  language  of  the  agreement 
Defendant  expressly  stipulated  that  the  li- 
cense or  permission  therein  granted  by  plain- 
tiff should  not  be  construed  as  a  waiver  or  a 
concession  to  the  Roanoke  Navigation  &  Wa- 
ter Power  Company  "of  any  of  its  rights, 


franchises,  and  privileges  to  have  the  waters 
of  Roanoke  river  flow  by  and  through  and 
upon  its  property  to  the  extent  it  is  entitled 
to  use  and  enjoy  said  waters  for  any  purpos- 
es for  which  it  has  the  right  to  apply  the 
same."  And  the  plaintiff  agreed  that  the  11-, 
cense  or  permission  therein  granted  the  de- 
fendant should  not  be  construed  "as  a  waiver 
of  or  concession  to  the  Roanoke  Rapids  Pow- 
er Company  of  any  of  Its  rights,  franchises, 
and  privileges  to  draw  the  waters  of  Roanoke 
river  Into  Its  canal  to  the  extent  and  for  the 
purpose  It  was  entitled  so  to  do."  It  would 
not  be  right  and  of  course  not  just,  to  permit 
defendant  to  construe  or  use  that  agreement 
In  a  way  contrary  to  its  own  express  stipula- 
tion. 

The  correspondence  of  the  parties  shows 
that  plaintiff  was  all  the  time  denying  the 
right  of  defendant  to  use  more  of  the  water 
of  the  river  than  was  necessary  for  the  pur- 
pose of  navigation,  and  warning  defendant 
that  it  would  assert  its  right  to  damages  for 
any  greater  diversion  of  the  water  from  the 
river  into  the  canal.  In  that  correspondence, 
at  or  about  the  time  the  said  agreement  was 
made,  the  following  letters  passed  between 
the  parties.  Defendant  wrote  to  plaintiff: 
"It  is  only  necessary  to  refer  to  two  state- 
ments contained  in  your  communication: 
First  the  claim  that  your  company  *under  and 
by  virtue  of  Its  charter  owns  the  right  to  the 
exclusive  use  of  so  much  of  the  waters  of 
the  Roanoke  river  as  It  may  need  for  naviga- 
tion, manufacturing  or  other  purposes,  now 
or  at  any  future  time,'  and,  secondly,  that 
'it  objects  to  any  use  on  your  part  (meaning 
the  undersigned  company)  of  the  waters  of 
the  said  river,  or  the  construction  of  any  dam 
or  other  works  that  will  In  any  manner  In- 
jure, impair  or  interfere  with  its  property, 
rights,  franchises  or  privileges.'"  Plaintiff 
replied:  "We  do  not  propose.  In  the  construc- 
tion and  maintenance  of  our  works,  to  inter- 
fere with  or  encroach  upon  your  company's 
property,  rights,  franchises  and  privileges  *ln 
any  unreasonable  manner,  to  the  substan- 
tial injury'  of  your  corporation.  We  deny 
that  you  have  any  right,  exclusive  or  other- 
wise, now  or  at  any  future  time,  to  use  the 
waters  of  Roanoke  river  for  purposes  other 
than  navigation.  The  sole  purpose  of  the 
incorporation  of  the  Roanoke  Navigation 
Company  was  to  remove  the  obstructions  in 
Roanoke  river,  from  Halifax  westward,  so  as 
to  afford  a  safe  and  uninterrupted  passage 
for  boats  carrying  freight  and  adapted  to  the 
limited  capacity  of  the  stream.  The  quanti- 
ty of  water  appropriated  and  drawn  through 
the  canal  of  that  company  at  the  time  when 
the  river  was  the  only  channel  of  commerce 
and  In  public  demand  and  favor  did  not  per- 
ceptibly affect  the  flow  down'  the  natural 
channels  of  the  stream.  The  surplus  water 
which  continued  to  flow  down  these  natural 
channels  belongs  to  the  owners  of  the  water 
rights  on  the  margin  of  the  stream  below." 
It  then  notifies  the  defendant  that  it  wlU  de- 
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fend  its  rigbts  as  a  lower  riparian,  proprietor 
against  any  encroachment  of  the  defendant 
by  a  greater  diversion  of  the  waters  of  Roan- 
oke than  it  is  authorized  under  the  law  to 
create  by  obstructions  in  the  riyer.  Then  fol- 
lowed the  agreement  which  we  have  before 
mentioned,  by  which  active  controversy  was 
suspended  and  all  rights  of  the  parties  re- 
served. It  is  useless  to  pursue  this  subject 
any  further. 

This  brings  us  to  a  construction  of  the 
judgment  in  Bass  y.  Navigation  Company, 
111  N.  C.  439,  16  S.  E.  402,  19  L.  R.  A.  247, 
which,  the  defendant  contends,  brings  into 
play  the  rule  of  stare  decisis  as  to  the  issues 
involved  in  che  pie^^ent  suit,  so  far  as  the 
same  questions  were  decided  in  that  case  as 
are  raised  in  this  one.  We  have  re-examined 
that  case  with  the  greatest  care,  and  are  un- 
able to  see  that  the  Issues  in  tiie  two  cases 
are  at  all  identical.  The  fifth  headnote 
states  with  sufficient  accuracy  the  points  de- 
cided in  the  Bass  Case.  It  is  as  follows: 
'*The  Roanoke  Navigation  Company,  having 
acquired  the  right  of  way  through  the  plain- 
tiffs land,  permitted  her,  by  parol  license,  to 
erect  in  1852  a  private  bridge  over  the  canal 
*  *  *  which  she  has  continuously  used 
ever  since  until  it  was  removed  by  the  de- 
fendant, the  purchaser  and  successor  of  the 
said  company,  in  1890  when  engaged  in  im- 
proving the  property.  Held  (1)  that  such 
possession  did  not  raise  a  presumption  of  a 
grant  to  the  easement  to  maintain  the  bridge; 
(2)  that  the  right  to  the  fee  in  the  condemned 
land  did  not  revert  to  the  original  owner,  or 
those  claiming  under  him,  upon  the  dissolu- 
tion of  the  original  cor];)oration;  (3)  that  the 
license  could  be  revoked^  and,  being  revoked, 
the  defendant  had  a  right  to  remove  it  with- 
out paying  compensation  to  the  owner." 

Justice  Avery  in  that  case  says  distinctly 
that  the  only  reasonable  Interpretation  of  the 
charter  of  the  defendant  (Priv.  Acts  1885, 
c.  57)  is  "consistent  with  the  general  pur- 
pose to  permit  the  use  of  the  water  of  the 
canal  for  mills  in  subordination  to  the  main 
object  of  using  it  as  an  artery  of  commerce." 
The  company  was  required,  if  convenient  and 
possible  to  do  so,  to  make  the  "canal  answer 
both  the  purposes  of  navigation  and  water- 
works."    He  does  state  that  "the  new  com- 
pany is  now  contending  for  the  privilege  of 
using  the  water  itself  and  farming  it  out  for 
the  purpose  of  manufacturing,"  but  he  does 
not  pass  upon  that  contention,  as  it  was  not 
one  of  the  questions  in  the  case,  and  besides 
it  will  be  noted  that  what  he  says  in  respect 
to  this  claim  does  not  extend  so  far  as  to 
embrace  the  right  to  the  exclusive  use  of  the ' 
entire  flow  of  the  Roanoke  river.    He  refers  < 
only  to  the  assertion  of  a  right  to  use  the  | 
canal  in  its  then  state  or  condition  with  the , 
\(ing  dam  extending  only  partly  across  the, 
river  for  the  said  purposes. 

The  leading  question  in  the  case  is  whether 
the  defendant,  as  successor  of  the  Roanoke 
Navigation  Company,  can  appropriate  all  of 


the  waters  of  Little  river  to  its  own  use  by 
extending  its  dam  to  the  other  bank  and 
thereby  depriving  the  plaintifiC,  a  lower  ri- 
parian proprietor,  of  all  use  of  the  stream 
which,  as  it  alleges,  will  result  in  the  de- 
struction of  its  property.  We  held  before 
that  it  could  not  be  done,  and  we  are  still  of 
the  same  opinion.  In  order  to  show  that  the 
defendant  has  no  such  right,  we  may  well 
confine  ourselves  to  a  consideration  of  the 
Private  Laws  of  1885,  c.  57,  and  the  Private 
Acts  of  1891,  c.  2,  being  the  amended  char- 
ters of  the  two  companies,  without  entering 
upon  a  discussion  of  the  plain tiflTs  rights  as 
a  lower  riparian  owner  in  order  to  demon- 
strate that  it  has  no  such  rights  which  the 
general  law  recognizes  and  will  protect 
against  invasion  or  impairment  by  the  de- 
fendant 

In  our  former  opinion  we  stated  that  the 
right  of  the  defendant  to  use  the  waters  of 
the  canal  under  the  Acts  of  1817  and  1885 
was  incidental  to  the  public  navigation  of 
the  river.  In  other  words,  that  the  defend- 
ant and  its  predecessor  are  authorized  by 
those  acts  to  use  for  the  said  purpose  only 
the  surplus  water  of  the  canal  that  would 
otherwise  run  to  waste.  We  think  now  that 
this  view  is  sustained  by  an  important  deci- 
sion upon  the  subject  which  was  rendered  in 
Kaukauna  Co.  v.  Green  Bay,  etc.,  Canal  Co., 
142  U.  S.  254,  12  Sup.  Ct  173,  35  L.  Ed.  1004. 
As  the  case  bears  so  directly  upon  the  ques* 
tion  now  under  discussion,  we  may  be  per- 
mitted to  extract  copiously  from  it:  "It  is 
probably  true  that  it  is  beyond  the  competen- 
cy of  the  state  to  appropriate  to  itself  the 
property  of  individuals  for  the  sole  purpose 
of  creating  a  water  power  to  be  leased  for 
manufacturing  purposes.  This  would  be  a 
case  of  taking  the  property  of  one  man  for 
the  benefit  of  another,  which  is  not  a  consti- 
tutional exercise  of  the  right  of  eminent  do- 
main. But  if,  in  the  erection  of  a  public 
dam  for  a  recognized  public  purpose,  there 
is  necessarily  produced  a  surplus  of  water, 
which  may  properly  be  used  for  manudBactur- 
ing  purposes,  there  is  no  sound  reason  why 
the  state  may  not  retain  to  itself  the  power 
of  controlling  or  disposing  of  such  water  as 
an  incident  of  its  right  to  make  such  im- 
provement" 

Again  at  page  274  of  142  U.  S.,  at  page  278 
of  12  Sup.  Ct  (35  L.  Ed.  1004),  the  court 
says:  "In  Little  Miami  Elevator  Co.  v.  Cin- 
cinnatt,  30  Ohio  St  629,  643,  the  right  to 
lease  surplus  water  for  private  use  was  rec- 
ognized as  an  incident  to  the  public  use  of  a 
canal  for  the  purpose  of  navigation,  but  it 
was  held  that  such  use  was  a  subordinate 
one  and  that  the  right  to  the  same  might  be 
terminated  whenever  the  state,  in  the  exer- 
cise of  its  discretion,  abandoned  or  relin- 
quished the  public  use.  It  was  doubted 
whether  the  state  could,  after  abandoning 
the  canal  as  a  public  improvement,  still  re- 
serve to  itself  the  right  to  keep  up  a  water 
power  solely  for  private  use  and  a«  a  source 
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of  reyenne.  By  so  doing,  says  the  court, 
The  water  power  would  cease  to  be  an  in- 
ddait  to  the  puhlip  nee,  and  the  state  would 
be  engaged  in  the  private  enterprise  of  keep* 
Ing  up  and  renting  water  power  after  it  ceas- 
ed to  act  as  a  govemtai^it  in  keeping  up  the 
public  use.'  The  same  ruling  was  made  by 
this  court  in  Fox  ▼.  Cincinnati,  104  U.  S. 
783,  26  L.  Ed.  928.  8ee,  also,  Hubbard  ▼. 
Cily  of  Toledo,  21  Ohio  St  379."  The  court 
also  relies  on  Spaulding  v.  Lowell,  23  Pick. 
(Mass.)  71;  French  y.  Inhabitants  of  Quin- 
cy,  3  Allen,  9;  Attorney  General  y.  Eau 
aaire,  37  Wis.  400;  s.  c,  40  Wis.  533— and 
then  proceeds  to  say:  "The  true  distinction 
seems  to  be  between  cases  where  the  dam  is 
erected  for  the  express  or  apparent  purpose 
of  obtaining  a  water  power  to  lease  to  pri- 
vate individuals,  or  where,  in  building  a  dam 
for  a  public  improvement,  a  wholly  unnec^ 
essary  excess  of  water  is  created,  and  cases 
where  the  surplus  is  a  mere  incident  to  the 
public  improvement  and  a  reasonable  provi- 
sion for  securing  an  adequate  supply  of  wa- 
ter at  all  times  for  such  improvement  No 
claim  is  made  in  this  case  that  the  water 
power  was  created  for  the  purpose  of  selling 
or  leasing  it,  or  that  the  dam  was  erected 
to  a  greater  height  than  was  reasonably  nec- 
essary to  create  a  depth  of  water  sufficient 
for  the  purposes  of  navigation  at  all  sea- 
sons of  the  year.  So  long  as  the  dam  was 
erected  for  the  bona  fide  purpose  of  furnish- 
ing an  adequate  supply  of  water  for  the  ca- 
nal and  was  not  a  colorable  device  for  cre- 
ating a  water  power,  the  agents  of  the  state 
are  entitled  to  great  latitude  of  discretion 
in  regard  to  the  height  of  the  dam  and  the 
head  of  water  to  be  created ;  and,  while  the 
surplus  in  this  case  may  be  unnecessarily 
large,  there  does  not  seem  to  have  been  any 
bad  faith  or  abuse  of  discretion  on  the  part 
of  those  charged  with  the  construction  of 
the  improvement  The  courts  should  not 
scan  too  jealously  their  conduct  in  this  con- 
nection if  there  be  no  reason  to  doubt  that 
they  were  animated  solely  by  a  desire  to 
promote  the  public  interests,  nor  can  they 
undertake  to  measure  with  nicety  the  exact 
amount  of  water  required  for  the  purpose 
of  the  public  improvement  Under  the  cir- 
cumstances of  this  case  we  think  it  within 
the  power  of  the  state  to  retain  within  its 
immediate  control  such  surplus  as  might  in- 
cidentally be  created  by  the  erection  of  the 
dam.  So  far,  however,  as  land  was  actually 
taken  for  the  purpose  of  this  improvement 
either  for  the  dam  itself  or  the  embank- 
ments, or  for  the  overflow,  or  so  far  as  wa- 
ter was  diverted  from  its  natural  course,  or 
from  the  uses  to  which  the  riparian  own- 
er would  otherwise  have  been  entitled  to  de- 
vote it  such  owner  is  undoubtedly  entitled 
to  comi)ensation.'*  Many  authorities  could 
be  cited  to  sustain  the  views  thus  expressed, 
but  we  need  not  dwell  longer  upon  this  fea- 
ture of  the  case. 


The  def0ndant  purchased  the  property 
rights  and  franchises  of  the  Roanoke  Naviga* 
tion  Company  at  a  Judicial  sale  under  a  de- 
cree entered  in  a  suit  authorized  by  the 
Acts  of  1874r-75,  c.  198,  and  by  Private  Acts 
of  1885,  c.  57,  the  Legislature  ratified  what 
had  been  done  and  vested  in  the  purchaser 
as  a  cor];)oratlon  *'the  franchises,  rights,  priv- 
ileges, works,  and  property  of  the  Roanoke 
Navifipation  Company,  as  acquired  by  the  sale^ 
including  the  right  to  use  the  wat^  of  the 
Roanoke  river  to  be  drawn  through  the  ca- 
nal for  navigation,  manufacturing,  and  oth- 
er purposes,  and  the  right  to  own,  use,  and 
enjoy  the  water  power  of  the  Roanoke  Riv- 
er Navigation  Company."  With  this  restric- 
tion, set  forth  in  the  sixth  section  of  the 
act:  "That  this  act  shall  not  materially  in- 
terfere with  the  legal  or  vested  rights  of 
any  person  owning  or  operating  mills  in 
Northampton  county,  or  prevent  any  person 
owning  land  on  Roanoke  river  from  operat- 
ing or  erecting  any  mill  or  other  structure 
to  be  operated  by  water  power,  and  using 
the  water  of  said  river  for  operating  said 
mill  or  other  structure:  Provided,  in  so  do- 
ing he  shall  not  interfere  with  the  legal  or 
vested  rights  of  any  other  person  or  corpo- 
ration in  any  unreasonable  manner." 

By  chapter  2  of  the  Private  Laws  of  1891 
the  inoor])oration  of  the  plaintiff  was  validat- 
ed and  certain  rights,  franchises,  and  priv- 
ileges conferred  upon  it  and,  among  others, 
the  right  to  erect  mills  and  factories  on  the 
lands  which  are  situated  on  the  Roanoke 
river,  below  those  of  the  defendant  and  to 
use  the  water  power  of  the  river  for  the  pur- 
pose of  operating  the  same,  with  this  provi- 
so: "That  in  the  construction  and  mainte- 
nance of  said  dams,  canals  and  waste-ways 
and  in  the  development  and  use  of  said  wa- 
ter power,  neither  the  rights  or  property  of 
persons  owning  lands  on  the  Roanoke  river, 
nor  the  rights,  franchises,  privileges  or  prop- 
erty of  any  other  corporation,  shall  be  ix^ 
terfered  with  or  encroached  upon  in  any  un- 
reasonable manner  to  the  substantial  in- 
Jury  of  any  other  person  or  corporation.** 
We  think  it  is  evident  from  these  provisions 
that  this  right  to  use  the  water  of  the  riv- 
er for  manufacturing  purposes  was  confer- 
red upon  both  corporations,  with  the  restri(S 
tion  or  qualification  that  in  the  use  and  en- 
joyment of  those  rights  they  should  not  un- 
reasonably interfere  with  each  other.  Why 
should  the  Legislature  give  to  the  plaintiff 
the  right  to  build  mills  and  factories  on  its 
lands  and  to  operate  the  same  with  power 
drawn  from  the  river  If  it  had  already  con- 
ferred upon  the  defendant  rights  and  fran- 
chises in  conflict  with  this  grant  and  ut- 
terly destructive  of  it?  It  was  clearly  in- 
tended that  both  companies  should  use  and 
enjoy  this  right  to  use  the  water  of  the  riv- 
er without  unreasonable  interference  with 
each  other. 

[2]  The  very  words  of  the  proviso  to  the 
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d^fefDdant's  cbarter  are  that  it  shall  not,  in 
the  exercise  of  its  rights  and  privileges,  ''pre- 
vent any  person  owning  land  on  Roanoke  riv- 
er from  operating  or  erecting  any  mill  or 
other  structure  to  be  operated  by  water  pow- 
fst  and  using  the  water  of  said  river  for  op- 
erating said  mill  or  other  structure."  It 
further  provided  that  any  such  lower  pro- 
prietor in  the  use  of  this  river  and  its  water 
power  should  not  interfere  unreasonably  with 
any  other  person  or  corporation.  We  do  not 
think  that  the  word  "person,"  as  used  in 
the  two  charters,  should  have  the  restricted 
meaning  which  defendant's  counsel  insist  up- 
on. The  context  shows  that  it  was  Intended 
to  embrace  corporations,  and  the  law  re- 
quires us  to  give  it  that  meaning  unless  the 
statute  clearly  forbids  it  Revisal,  |  2831 
(6).  The  legislative  policy  was  a  wise  and 
just  one.  It  permitted  the  defendant  to  use 
the  waters  of  the  river  for  manufacturing 
purposes  in  a  reasonable  manner;  that  is, 
80  as  not  to  interfere  with  a  like  reasonable 
uBe  by  lower  proprietors  on  the  stream.  The 
Legislature  did  not  intaid  to  confer  a  mo- 
nopoly in  the  use  of  the  river  upon  the  de- 
fendant. The  language  of  the  two  statutes 
forbids  that  any  such  construction  should  be 
placed  upon  this  provision  and  any  such  ex- 
duaive  and  extraordinary  right  conceded  to 

the  defendant 

The  plaintiff  has  exercised  its  rights  and 
privileges  with  respect  to  the  river  in  strict 
accordance  with  the  terms  of  the  statute  by 
returning  the  water  diverted  therefrom  to 
the  origlDal  channel  before  it  reaches  the 
land  of  any  lower  proprietor,  and -no  one 
has  complained  of  such  use.  The  defendant 
may,  periiaps,  pursue  a  similar  course  and 
get  the  full  benefit  of  all  the  water  it  needs 
for  its  purposes.  There  is  no  question  of 
condemnation  before  us.  It  is  admitted  that 
any  extension  of  defendant's  dam  wUl  mate- 
rially impair  the  plaintiff's  works  by  with- 
drawing water  from  the  river  which  is  nec- 
essary to  the  successful  operation  thereof. 

The  following  admission  also  appears  in 
the  case:  "All  the  water  drawn  into  defend- 
ant's canal  is  to  develop  power  for  manufac- 
turing purposes  and  is  used  solely  for  those 
purposes;  that  said  canal,  by  reason  of  the 
works  of  the  defendant  is  so  disconnected 
from  the  river  that  boats  cannot  pass  from 
one  to  the  other;  and  that  defendant  has 
no  purpose  of  opening  up  or  using  said  canal 
for  navigation  purposes  unless  there  should 
arise  some  public  requirement  therefor." 
Upon  the  facts  thus  admitted  there  has  been 
a  clear  violation  of  the  plaintiff's  rights 
which  were  acquired  by  the  Acts  of  1885  and 
1891.  No  one  can  safely  venture  to  say  that 
such  a  use  of  the  river  as  is  contemplated 
by  the  defendant  is  a  reasonable  one  within 
the  manifest  meaning  of  those  statutes.    We 


need  not  consider  what  the  plaintiff's  rights 
are  apart  from  the  legislative  grant 

We  have  assumed,  for  the  sake  of  discus 
slon,  that  the  Legislature  had  the  power  to 
confer  upon  the  parties  the  rights,  franchis- 
es, and  privileges,  with  respect  to  the  waters 
of  Roanoke  river,  which  are  named  In  the 
Acts  of  1885  and  1891,  and,  if  so,  each  par- 
ty must  accept  and  enjoy  them  subject  to 
the  '  conditions  and  restrictions  annexed 
thereto. 

[3]  Having  passed  upon  their  respective 
rights  under  those  statutes,  it  is  unnecessary 
to  decide  whether  the  plaintiff  has  certain 
riparian  rights,  as  the  owner  of  land  bound- 
ed by  the  river,  which  are  property  and  val- 
uable as  such,  and  which  cannot  be  arbitra- 
rily or  capriciously  destroyed  or  impaired. 
Such  rights,  when  once  vested,  though  they 
must  be  enjoyed  in  proper  subjection  to  the 
rights  of  the  public,  as,  for  instance,  the 
right  of  navigation,  it  is  said  that  the  owner 
can  only  be  deprived  of  them  in  accordance 
with  established  law,  and,  if  necessary,  that 
they  be  taken  for  the  public  good  upon  due 
compensation.  Yates  v.  Milwaukee,  77  U.  S. 
497,  19  L.  Ed.  984.  Nor  is  it  material  to  in- 
quire whether  the  river  is  navigable  or  un- 
navigable,  as  any  right  the  defendant  has  as 
an  upper  riparian  proprietor,  and  any  ac- 
quired by  the  statutes  to  which  we  have  re- 
ferred, must  be  exercised  with  due  regard  to 
the  rights  of  the  plaintiff  in  the  stream  and 
subject  to  a  reasonable  use  by  it  of  the  wa- 
ters thereof  fot  the  purpose  of  generating 
power  to  operate  its  mills  or  factories.  The 
plaintiff  is  not  interfering  with  any  lawful 
right  to  the  water  of  this  defendant  or  with 
the  rights  of  any  lower  proprietor.  It  con- 
cedes the  right  of  the  defendant  to  use  so 
much  of  the  water  as  was  required  by  its 
predecessor,  and  as  it  was  appropriating  at 
the  time  it  extended  its  dam,  but  it  denies 
that  it  can  divert  more  than  that  quanti- 
ty into  its  canal  and  unreasonably  interfere 
with  the  plaintiff  in  the  use  and  enjoyment 
of  its  property,  and  it  is  argued  that,  if  de- 
fendant can  thus  encroach  upon  the  plain- 
tiff's water  rights  and  privileges,  it  can 
stretch  its  dam  across  the  entire  river  and 
deprive  the  platatiff  of  all  use  of  the  water. 

It  having  been  admitted  that  the  extension 
of  defendant's  dam  beyond  what  is  known 
in  the  case  as  the  "wing  dam"  has  and  will 
seriously  injure  the  defendant's  works  low- 
er down  the  stream  by  preventing  the  nat- 
ural flow  of  the  water  thereto,  we  held  be- 
fore and  now  decide  that  an  injunction 
should  issue  as  indicated  in  our  former  opin 
ion. 

We  see  no  reason,  after  a  protracted  and 
careful  consideration  of  the  case,  for  revers- 
ing or  modifying  the  original  judgment* 

Petition  dismissed. 
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SEWARD  ▼.  RECEIVERS  OF  SEABOARD 
AIR  UNE  RY.  et  aL 

(Supreme  Court  of  North  Carolina.    May  22, 

1912.) 

1.  Mastks  and  Servant  (§  32*)~Blacklist- 
INQ  Statute— Construction. 

Laws  1909,  c.  858,  which  provides  that  a 
former  employer  may,  upon  request  from  any 
other  person  to  whom  a  discharged  employ^ 
has  applied  for  employment,  give  in  writing  a 
truthful  statement  of  the  reason  for  such  dis- 
charge, read  in  the  light  of  the  common  law 
existing  prior  to  its  enactment  under  which 
the  employer  could  in  good  faith  report  all 
matters  which  he  believed  to  be  true  concern- 
ing his  employ^,  will  not  be  held  by  the  words 
"a  truthful  statement  of  the  reason  for  such 
discharge"  to  limit  the  employer's  right  to  the 
exict  reasons  for  the  discoarge,  so  that  upon 
an  application  the  entire  record  of  an  engineer 
was  properly  given  to  other  railroads  to  whom 
he  applied  for  employment. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  38;    Dec.  Dig.  §  32.*] 


2.  Evidence  (§  244*)— Statement  of  Cause 
FOE  Discharge— Action. 

Where  it  was  within  the  scope  of  a  rail- 
road officer's  employment  to  furnish  a  copy  of 
the  record  of  former  employes  to  persons  ap- 
plying therefor,  a  statement  in  such  report 
which  was  not  of  the  character  permitted  to  be 
given  by  Laws  1909,  c  858,  was  proper  evi- 
dence against  the  company  in  an  action  for 
damages  from  the  ma!king  of  the  improper 
report 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  (§  916-936;  Dec  Dig.  §  244.*] 

3.  Master  and  Servant  ((  32*)— Blacexist- 

INO. 

A  statement  included  In  a  report  of  a  rec- 
ord of  a  former  employ^  to  the  effect  that  he 
was  at  the  time  sumg  the  company  reporting 
was  outside  of  the  information  requested  and 
improper  as  not  bearing  upon  the  character 
and  competency  of  the  employ^,  and  would  not 
be  rendered  proper  by  the  fact  that  it  was 
true. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  38;   Dec.  Dig.  §  32.*] 

4.  Master  and  Servant  (§  32*)— Blacklist- 
ing— Action  for— Evidence— Sufficiency. 

In  an  action  for  damages  for  making  an 
improper  report  upon  the  record  of  a  dis- 
charged employ^  evidence  held  sufficient  to  go 
to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  $  38;   Dec.  Dig.  {  32.*] 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;  Webb,  Judge. 

Action  by  R.  H.  Seward  against  the  Re- 
ceivers of  the  Seaboard  Air  Line  Railway 
and  the  Seaboard  Air  Line  Railway.  From 
a  Judgment  of  nonsuit,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

This  is  an  action  to  recover  damages  un- 
der chapter  858,  Laws  1909,  for  preventing 
or  attempting  to  prevent  the  plaintiff  from 
obtaining  employment  with  certain  railroad 
companies  as  an  engineer. 

The  plaintiff  entered  the  employment  of 
tlie  defendant  as  engineer  on  the  31st  of 
January,  1907,  and  was  discharged  on  the 
9th  of  January,  1909.     After  his  discharge 


he  applied  to  the  Florida  East  Coast  Rail- 
road Company  for  employment,  and  this 
company,  with  the  consent  of  the  plaintiff, 
requested  the  defendant  to  give  it  a  report 
of  the  record  of  the  plaintiff,  to  which  re- 
quest the  defendant  replied  on  January  22, 
1909,  as  follows:  "As  per  your  request  of 
the  18th  instant,  I  beg  to  give  below  the 
record  of  Engineman  R.  H.  Seward:  Enter- 
ed service  January  31,  1907.  Charged  with 
thirty  days  actual  suspension  for  refusing 
to  go  out.  Thirty  days  on  account  of  acci- 
dent. Thirty  days  actual  suspension  for 
damage  on  account  of  crown  sheet  to  engine 
being  damaged.  Thirty  days  actual  suspen- 
sion for  responsibility  in  connection  with 
collision;  and  forty-five  days  record  suspen- 
sion for  minor  offenses,  and  dismissed  Janu- 
ary 9,  1909,  for  leaving  station  on  time  of 
another  train,  resulting  in  head-on  collision." 
The  plaintiff  also  applied  to  the  Norfolk  & 
Southern  Railroad  Company  for  employ- 
ment, and,  upon  request  from  said  company 
for  the  record  of  the  plaintiff,  the  defendant 
repliied,  on  July  9,  1909,  as  follows:  "As  per 
your  request  of  July  7th,  beg  to  give  below 
report  of  Engineman  R.  H.  Seward  while  in 
our  service,  and  will  state  further  that  this 
man  is  now  suing  the  S.  A.  L.  for  personal 
injury.  Entered  service  January  31,  1907. 
Charged  with  thirty  days  actual  suspension 
for  refusing  to  go  out  Thirty  days  on  ac- 
count of  accident  Thirty  days  actual  sus- 
pension for  damages  to  crown  sheet  of  en- 
gine. Thirty  days  actual  suspension  for  re- 
sponsibility in  connection  with  collision;  and 
forty-flve  days  record  suspension  for  minor 
offenses,  and  dismissed  January  9,  1909,  for 
leaving  station  on  time  of  another  train,  re- 
sulting in  head-on  collision."  The  plaintiff 
also  applied  to  the  Durham  &  Charlotte 
Railroad  Company  for  employment,  and,  up- 
on request  of  said  company  for  the  record  of 
the  plaintiff,  the  defendant  replied,  on  De- 
cember 15,  1909,  as  follows:  "Yours  of  De- 
cember 11th.  Kindly  find  below  record  of 
R.  H.  Seward.  Entered  service  January  31» 
1907.  Charged  with  thirty  days  actual  sus- 
pension for  refusing  to  go  out.  Thirty  days 
on  account  of  accident  Thirty  days  actual 
suspension  for  damage  to  crown  sheet  of  en- 
gine. Thirty  days  actual  suspension  for  re- 
sponsibility in  connection  with  collision;  and 
forty-flve  days  record  suspension  for  minor 
offenses,  and  dismissed  January  9,  1909,  for 
leaving  station  on  time  of  another  train,  re- 
sulting in  head-on  collision." 

The  action  for  personal  injury  referred  to 
in  the  letter  of  the  defendant  of  July  9, 
1909,  was  commenced  after  the  discharge  of 
the  plaintiff  by  the  defendant,  and  was  set- 
tled in  October,  1909,  by  the  payment  of  $1,- 
350  to  the  plaintiff.  The  plaintiff  offered  ev- 
idence tending  to  prove  that  he  was  refused 
employment  by  the  several  companies  to 
which  he  had  applied  by  reason  of  the  re- 
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ports  made  by  the  defendant,  and  that  the 
statements  contained  in  the  reports  were 
false.  He  admitted,  however,  on  cross-ex- 
amination, that  he  was  notified  of  each 
chaise  contained  in  the  report,  and  had  a 
hearing  thereon,  and  there  was  no  evidence 
that  the  report  did  not  contain  a  true  state- 
ment of  the  action  of  the  defendant  upon  the 
charge. 

The  part  of  chapter  858,  Laws  1909,  rele- 
vant to  this  case,  is  as  follows:  '*If  any 
person,  agent,  company  or  corporation,  after 
having  discharged  any  employ^  from  his  or 
its  service,  shaU  prevent  or  attempt  to  pre- 
vent, by  word  or  writing  of  any  kind,  such 
discharged  employ^  from  obtaining  employ- 
ment with  any  other  person,  company,  or 
corporation,  such  person,  agent,  or  corpora- 
tion shall  be  guilty  of  a  misdemeanor,  and 
shall  be  punished  by  a  fine  not  exceeding  five 
hundred  dollars,  and  such  person,  agent, 
company,  or  corporation  shall  be  liable  in 
penal  damages  to  such  discharged  person,  to 
be  recovered  by  a  civil  action ;  but  this  sec- 
tion shall  not  be  construed  as  prohibiting 
any  person  or  agent  of  any  company  or  cor- 
poration from  informing,  in  writing,  upon 
request,  any  other  person,  company,  or  cor- 
poration to  whom  such  discharged  person 
or  employ^  has  applied  for  employment,  a 
truthful  statement  of  the  reason  of  such  dis- 
charge." 

The  plaintiff  contended:  (1)  That  the  de- 
fendant had  no  right,  under  the  statute,  to 
give  the  record  of  the  plaintiff,  and  could  do 
no  more  than  state  the  reasons  for  his  dis- 
charge. (2)  That  if  the  defendant  could 
give  the  record  of  the  plaintiff,  it  did  not 
state  it  truthfully,  and  was  actuated  by  mal- 
ice. 

The  defendant  contended:  (1)  That  it  had 
the  right,  upon  request,  to  give  the  entire 
record  of  the  plaintiff,  and  that  its  communi- 
cations were  privileged,  and  not  actionable, 
in  the  absence  of  malice.  (2)  That  there 
was  no  evidence  of  malice. 

At  the  conclusion  of  the  evidence,  his  hon- 
or, upon  motion  of  the  defendant,  entered 
judgment  of  nonsuit,  and  the  plaintiff  ex- 
cepted and  appealed. 

Douglass,  Lyon  &  Douglass  and  R.  N. 
Simms,  for  appellant  W.  H.  Pace  and 
Armistead  Jones  &  Son,  for  appellees. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  f1]  The  statute  under  which  this 
action  is  brought  by  its  express  terms  em- 
braces "any  person,  agent,  company  or  cor- 
I)oration,"  and  is  applicable  alike  to  all  who 
employ  labor.  It  must  be  read  in  the  light 
of  the  common  law  as  it  existed  prior  to  its 
enactment  for  the  purpose  of  seeing  wherein 
it  was  deficient,  and  of  discovering  the  rem- 
edy intended  to  be  supplied  by  the  statute. 
Black  on  Interpretation  of  Laws,  p.  232, 
says:  "When  any  question  arises  as  to  the 
meaning  or  the  scope  of  a  statutory  enact- 


ment, It  is  a  good  rule  to  compare  it  with 
the  common  law  on  the  same  subject,  and 
to  construe  the  statute  with  reference  to 
that  law.  •  •  •  No  statute  enters  a  field 
which  was  before  entirely  unoccupied.  It 
either  affirms,  modifies,  or  repeals  some  por- 
tion of  the  previously  existing  law.  In  or- 
der, therefore,  to  form  a  correct  estimate  of 
its  scope  and  effect,  it  is  necessary  to  have 
a  thorough  understanding  of  the  laws,  both 
common  and  statutory,  which  heretofore 
were  applicable  to  the  same  subject.  Wheth- 
er the  statute  afiirms  the  rule  of  the  common 
law  on  the  same  point,  or  whether  it  sup- 
plements it,  supersedes  it,  or  displaces  it, 
the  legislative  enactment  must  be  construed 
with  reference  to  the  common  law;  for  in 
this  way  alone  is  it  possible  to  reach  a 
just  appreciation  o£  its  purpose  and  effect. 
Again,  the  common  law  must  be  allowed  to 
stand  unaltered  as  far  as  is  consistent  with 
a  reasonable  Interpretation  of  the  new  law." 
And  again  on  page  110:  "The  intention  of 
the  Legislature  in  enacting  a  particular  stat- 
ute is  not  to  be  ascertained  by  interpreting 
the  statute  by  itself  alone,  and  according  to 
the  mere  literal  meaning  of  its  words.  Ev- 
ery statute  must  be  construed  in  connection 
with  the  whole  system  of  which  it  forms  a 
part  and  in  the  light  of  the  common  law  and 
of  previous  statutes  upon  the  same  subject. 
And  the  Legislature  is  not  to  be  lightly  pre- 
sumed to  have  intended  to  reverse  the  policy 
of  its  predecessors  or  to  introduce  a  funda- 
mental change  in  long-established  principles 
of  law." 

When  we  look  to  the  common  law,  we  find 
that  the  employer  had  the  right  to  employ 
whom  he  pleased,  and  to  discharge  with  or 
without  reason,  and  that  the  employ^  could 
select  the  person  whom  he  would  serve,  and 
had  the  right  to  quit  the  service  at  pleasure: 
the  only  limitation  upon  the  exercise  of  the 
right  by  either  being  the  terms  of  the  con- 
tract of  service. 

"An  employer  has  a  right  to  select  his  em- 
ploy^ according  to  what  standard  he  may 
choose,  though  such  standard  be  arbitrary 
or  unreasonable.  An  employer  certainly  has 
a  right  to  refuse  to  employ  any  one  whom 
he  knows  to  have  left  another  employer  in 
violation  of  a  reasonable  rule  which  both 
employers  are  seeking  to  enforce.  •  •  • 
There  are,  however,  limitations  upon  the 
rights  of  the  employers  in  this  matter. 
W^hile  the  employ^  is  bound  by  the  reason- 
able rules  of  the  employer  as  a  part  of  the 
contract  of  employment,  and  may  be  report- 
ed to  other  employers  for  a  breach  of  those 
rules,  there  is  a  correlative  duty  upon  the 
employer  not  to  report  an  employ^  wrong- 
fully. The  rule  which  enters  into  the  con- 
tract of  employment  is  as  much  a  part  of 
the  contract  of  the  employer  as  of  the  em- 
ploy6,  and  both  are  bound  by  it.  The  em- 
ployer is  strictly  within  his  rights  as  long 
as  he  reports  no  employ^  for  a  violation  of 
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the  rule  except  such  as  have  actually  violat- 
ed it  Wheu,  however,  he  wrongfully  makes 
such  a  report  and  an  employ^  is  thereby 
damaged,  such  employ^  has  a  right  of  ac- 
tion." WilUs  V.  Mfg.  Co..  120  Ga.  000,  48  S. 
B.  178,  1  Ann.  Gas.  472. 

"It  is  a  part  of  every  man's  civil  rights  to 
enter  into  any  lawful  business,  and  to  assume 
business  relations  with  any  person  who  Is 
capable  of  making  a  contract.  It  is  likewise 
a  part  of  such  rights  to  refuse  to  enter  into 
business  relations,  whether  such  refusal  be 
the  result  of  reason,  or  of  whim,  caprice, 
prejudice,  or  malice.  If  he  is  wrongfully  de- 
prived of  these  rights,  he  is  entitled  to  re- 
dress. Every  person  sui  Juris  is  entitled  to 
pursue  any  lawful  trade,  occupation,  or  call- 
ing. It  is  part  of  hia  cdvil  rights  to  do  so. 
He  is  as  much  entitled  to  pursue  his  trade, 
occupation,  or  calling  and  be  protected  in  it 
as  is  the  citizen  in  his  life,  liberty,  and  prop- 
erty. Whoever  wrongfully  prevents  him 
from  doing  so  inflicts  an  actionable  injury. 
For  every  injury  suffered  by  reason  of  a  vio- 
lent or  malicious  act  done  to  a  man's  occu- 
pation, profession,  or  way*  of  getting  a  live- 
lihood, an  action  lies.  Such  an  act  is  an  in- 
vasion of  legal  rights.  A  man's  trade,  oc- 
cupation, or  profession  may  be  Injured  to 
such  an  extent,  by  reason  of  a  violent  or  ma- 
licious act,  as  would  prevent  him  from  mak- 
ing a  livelihood.  ♦  •  •  A  railroad  com- 
pany has  the  right  to  engage  in  its  service 
whomsoever  it  pleases,  and  as  part  of  its 
rights  to  conduct  its  business  Is  the  right  to 
discharge  any  one  from  its  service  unless  to 
do  so  would  be  in  violation  of  contractual  re- 
lations with  the  employ^.  It  is  the  duty  of 
a  railroad  company  to  keep  in  its  service 
persons  who  are  capable  of  discharging  their 
important  duties  in  a  careful  and  skillful 
manner.  The  public  interest,  as  well  as  the 
vast  property  interests  of  the  company,  re- 
quire that  none  other  should  be  employed  by 
it  Its  duty  in  this  regard,  and  its  right  to 
discharge  an  employ^,  does  not  imply  the 
right  to  be  gnUty  of  a  violent  or  malicious 
act  which  results  in  the  injury  of  the  dis- 
charged employe's  calling.  The  company  has 
the  right  to  keep  a  record  of  the  causes  for 
which  it  discharges  an  employ^,  but,  in  the 
exercise  of  this  right,  the  duty  is  imposed  to 
make  a  trutliful  statement  of  the  cause  of 
the  discharge."  Hundley  v.  Railroad,  105 
Ky.  164,  48  S.  W.  430,  63  iU  R.  A.  289,  88 
Abl  St  Rep.  298. 

The  intelligence  and  skill  of  the  employ^ 
were  regarded  as  his  capital  which  he  had 
the  right  to  sell,  and  which  the  employer  had 
the  right  to  buy,  and  an  unlawful  interfer- 
ence with  the  right  of  either  was  actionable. 

As  was  said  in  Willner  v.  Silverman,  109 
Md.  356,  71  AU.  964,  24  li.  R.  A.  (N.  S.)  895: 
"In  furtherance  of  their  common  welfare, 
and  in  settlement  of  their  ofttimes  conflicting 
interests,  both  employers  and  employ^  stand 
upon  a  plane  of  perfect  equality  before  the 
law,  enjoying  the  same  freedom  and  amena- 


ble to  the  same  restrictions.**  When  the  em- 
ploy6  was  discharged,  he  could  not  require  a 
statement  of  the  reasons  for  the  discharge, 
and  the  employer  was  under  no  legal  obliga- 
tion to  give  to  any  one,  with  whom  he  sought 
employment,  his  record  or  character,  while  in 
his  service,  although  he  could  do  so  upon  re- 
quest, and  according  to  some  of  the  authori- 
ties voluntarily,  and  there  would  be  no  lia- 
bility in  damages  if  the  report  was  made  in 
good  faith  and  in  the  belief  that  it  was  true, 
although  in  fact  false;  but,  if  made  malicious-' 
ly,  it  was  actionable. 

"An  ex-employer  may,  without  rendering 
himself  liable  in  an  action  for  slander  or  li- 
bel, in  good  faith,  state  orally  or  in  writing, 
and  as  well  without  as  with  a  previous  re- 
quest, all  that  he  may  believe  to  be  true  con- 
cerning his  ex-employ^.  It  appearing  that 
the  publication  was  made  in  what  is  termed 
'giving  a  character,'  the  presumption  is  that 
it  is  made  bona  fide,  and  the  burden  is  on 
the  plaintiff  to  show  malice  in  the  publish- 
er, i.  e.,  either  that  he  had  an  intent  to  in- 
jure the  person  spoken  of,  or  that  he  did  not 
believe  in  the  truth  of  the  statement  publish- 
ed. Where  no  intent  to  injure  exists,  a  be- 
lief in  the  truth  of  the  language  published  is 
a  legal  excuse  for  making  the  publication; 
but,  where  an  intent  to  injure  exists,  a  be- 
lief in  the  truth  of  the  language  published 
is  not  a  legal  excuse  for  making  the  publi- 
cation. Malice  or  want  of  good  faith  Is  es- 
tablished when  it  is  shown  that  the  matter 
published  was  tnlae  within  the  knowledge  of 
the  publisher;  or  malice  may  be  established 
by  showing  a  bad  motive  in  making  the  pub- 
lication, as  that  it  was  made  more  publicly 
than  was  necessary  to  protect  the  interests 
of  the  parties  concerned,  or  that  it  contain- 
ed matter  not  relevant  to  the  occasion,  or 
that  the  publisher  entertained  ill-will  toward 
the  person  whom  the  publication  concerned.** 
Townshend  on  Slander  and  libel,  |  245,  p. 
420. 

"The  instance  that  occurs  most  frequently 
in  ordinary  life  of  this  first  class  of  privileg- 
ed communications  is  where  the  defendant  is 
asked  as  to  the  character  of  his  former  serv* 
ant  by  one  to  whom  he  or  she  has  applied 
for  a  situation.  A  duty  is  thereby  cast  upon 
the  former  master  to  state  fully  and  honest- 
ly all  that  he  knows,  either  for  or  against 
the  servant;  and  any  conununication  made  in 
the  performance  of  this  duty  is  clearly  privi- 
leged for  the  sake  of  the  common  conven* 
ience  of  society,  even  though  it  should  turn 
out  that  the  former  master  was  mistaken  in 
some  of  his  statements.  But  if  the  master, 
knowing  that  the  servant  deserves  a  good 
character,  yet,  having  some  grudge  against 
him,  or  from  some  other  malicious  motive, 
deliberately  states  what  he  knows  to  be  false 
and  gives  his  late  servant  a  bad  character, 
then  such  a  communication  is  not  a  perform- 
ance of  the  duty,  and  therefore  is  not  privi- 
leged. There  Is  in  fact  in  such  a  case  evi- 
dence of  express  malice  which  'takes  the  case 
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out  of  the  privilege.' "    Odgers  on  Xrlbdi  and 
Blander,  p.  199. 

*X)ne  of  tbe  most  ordinary  occasions  of  ey- 
ery  day  life  which  brings  Into  existence  the 
question  of  prlyllege  in  regard  to  communi- 
cations is  when  one  person,  either  voluntarily 
or  in  answer  to  an  inquiry,  states  his  own 
ylews  to  another  concerning  the  character  of 
some  individual  who  has  left  his  service  and 
seeks  to  obtain  employment  elsewhere.  A 
dnty  is  thereby  cast  upon  the  former  master 
to  state  fully  and  honestly  all  that  he  Imows 
either  for  or  against  the  servant;  and  any 
commxmication  made  in  the  performance  of 
this  duty  is  clearly  privileged  for  the  sake 
of  the  common  convenience  of  society,  even 
though  it  should  turn  out  that  the  former 
master  was  mistaken.  In  some  of  his  state- 
ments. But  if  the  master,  knowing  that  the 
servant  deserves  a  good  character,  yet,  hav- 
ing some  grudge  against  him,  or  from  some 
other  malicious  motive,  deliberately  states 
what  he  knows  to  be  false  and  gives  his  late 
servant  a  bad  character,  then  such  a  com- 
munication is  not  a  performance  of  the  duty, 
and  therefore  Is  not  privileged.  There  1b  in 
fact  in  such  a  case  evidence  of  malice  which 
*takes  the  case  out  of  the  privilege.' "  New- 
ell on  Defamation,  Libel,  and  Slander,  p.  490. 

"It  seems  to  us  that  any  person,  who  upon 
reasonable  grounds  belleyes  hims^  to  be 
possessed  of  knowledge  which,  if  true,  does 
or  may  affect  the  rights  and  interests  of  an- 
other, has  the  right  in  good  faith  to  com- 
municate such  belief  to  that  other,  and  he 
may  make  the  communication  with  or  with- 
out request,  and  whether  he  has  or  has  not 
personally  any  interest  in  the  subject-matter 
of  the  communication."  Railroad  v.  Blch- 
mond,  73  Tex.  575,  11  S.  W.  558,  4  L.  B.  A. 
280.  15  Am.  St  Rep.  794. 

The  report  was  regarded  as  privileged, 
and,  in  the  absence  of  express  malice,  no 
cause  of  action  could  be  based  on  its  publi- 
cation; this  doctrine  resting  on  the  moral  ob- 
ligation of  the  employer.  The  life  and  limb 
of  the  employ^  were  largely  dependent  on 
the  intelligence,  skill,  and  prudence  of  his  co- 
employ^  and  it  was  the  duty  of  the  employ- 
er to  exercise  care  to  see  that  no  one  was 
admitted  to  the  common  employment  who 
was  careless  or  incompetent  The  employer 
owed  the  same  duty  to  the  public.  Whose  lives 
and  property  were  committed  to  his  care,  and 
this  duty  could  not  be  performed  unless  one 
employer  could,  without  fear  of  liability, 
communicate  freely  his  honest  belief  as  to 
the  standing  of  a  discharged  employ^,  and 
the  law  therefore  said  that  such  communica- 
tions were  presumed  to  be  made  in  the  per- 
formance of  a  duty,  and,  in  the  absence  of 
express  malice,  they  could  not  be  made  the 
basis  of  an  action. 

**The  general  doctrine  of  privilege,  as  Ap- 
plied to  actions  for  libel  and  slander,  is 
founded  upon  the  reasonable  view  that  in  the 
intercourse  between  members  of  society,  and 
la  proceedings  in  legislative  bodies  and  in 


courts  of  Justice,  occasions  arise  when  it  be- 
comes necessaiy  or  proper  that  the  character 
and  acts  of  individuals  should  be  considered 
and  made  the  subject  of  statement  or  com- 
ment, and  that,  in  the  Interests  of  society,  a 
party  making  disparaging  statements  in  re- 
spect to  another  on  such  a  lawful  occasion 
should  not  be  subjected  to  civil  responsibility 
in  an  action  of  this  character,  although  such 
statements  are  untrue.  The  law  of  privilege 
has  been  stated  by  judges  in  different  forms 
of  words,  but  the  comprehensive  definition 
of  Blackburn,  J.,  in  Davie  v.  Sneed,  L.  B. 
(5  Q.  B.)  611,  as  applied  to  communications 
between  individuals,  is  especially  worthy  of 
notice.  'Where,'  says  that  learned  judge,  'a 
person  is  so  situated  that  it  becomes  right  in 
the  interests  of  society  that  he  should  tell  a 
third  person  certain  facts,  then  if  he,  bona 
fide  and  without  malice,  does  tell  them  it  is 
a  privileged  communication.'  There  are  many 
examples  in  the  books  of  communications 
held  to  be  privileged  where  the  same  words, 
if  used  other  than  on  a  lawful  occasion, 
would  be  libelous,  but  which,  by  reason  of 
the  occasion  when  they  were  published  or 
spoken,  will  not  sustain  an  action,  although 
proved  to  be  untrue,  unless  proved  to  have 
been  spoken  maliciously.  The  cases  of  charg- 
es made  in  giving  the  character  of  a 
servant,  or  in  answering  an  authorized  in- 
quiry concerning  the  solvency  of  a  trades- 
man, or  where  the  communication  was  con- 
fidential between  parties  having  a  common 
interest  in  the  subject  to  which  it  relates, 
are  illustrations."  Moore  v.  Bank,  123  N. 
Y.  424,  25  N.  B.  1049.  11  L.  B.  A.  753. 

"It  [a  report  by  an  employer]  was  made 
upon  a  subject-matter  in  which  the  person 
communicating  it  had  a  deep  interest,  as  well 
as  a  duty^  to  perform,  and  was  made  to  a 
person  having  a  corresponding  interest  and 
duty.  If  one  of  defendant's  servants  had 
demonstrated  his  unfitness  for  a  position 
held  by  him,  it  was  for  its  interest,  as  well 
as  for  the  interest  of  the  public,  that  steps 
should  be  taken  which  would  render  the 
servant  qualified  and  capable,  or  that  he  be 
dismissed.  It  would  not  only  be  for  the 
Interest  of  the  company  to  remedy  the  evil, 
and  to  act  so  as  to  stop  all  future  com- 
plaints, but  it  would  be  a  matter  of  duty  to 
the  public  •  ♦  ♦  The  communication  be- 
ing of  a  privileged  character,  and  having 
been  made  on  a  privileged  occasion  only,  the 
prima  facie  effect  was  to  overcome  and  re- 
but the  quality  or  element  of  malice,  and  to 
cast  upon  plaintiff  the  necessity  of  showing 
malice  in  fact;  that  is,  that  the  defendant 
was  actuated  by  111  will  in  what  it  caused  to 
be  done  and  said  with  a  design  causelessly 
and  wantonly  to  injure  the  plaintiff.  The 
law  is  that  a  communication,  to  be  privileg- 
ed, must  be  made  upon  a  proper  occasion, 
from  a  proper  motive,  and  must  be  based 
upon  reasonable  or  probable  cause.  When 
not  made  in  good  faith,  the  law  does  not 
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Imply  malice  from  the  communication  itself, 
as  in  the  ordinary  case  of  libel.  Actual  mal- 
ice must  be  proved  before  there  can  be  a  re- 
covery, and,  in  the  absence  of  such  proof, 
the  plaintiff  cannot  recover."  Hebner  v. 
Railroad,  78  Minn.  291,  80  N.  W.  1129,  79 
Am.  St.  Rep.  387. 

We  cannot  tSiink  it  was  the  intention  of 
the  General  Assembly  to  withdraw  these 
wholesome  safeguards  from  employ^  and  the 
public,  and  that  the  statute  may  be  effective 
and  will  serve  a  useful  purpose  without  abro- 
gating the  principles  of  the  common  law.  In 
speaking  of  a  statute  having  the  same  ob- 
jects in  view,  as  the  one  under  consideration, 
the  Supreme  Court  of  Minnesota  says:  *'The 
act  does  not  attempt  to  Interfere  with  the 
right  of  an  employer  to  discharge  an  em- 
ploy^ for  cause  or  without  cause.  It  does 
not  seek  to  prohibit  an  employer  from  com- 
municating to  other  employers  the  nature 
and  character  of  his  employes  when  the  facts 
would  be  for  their  interest  •  •  •  It  Is 
the  purpose  of  this  law  to  protect  eiuploy^s 
in  the  enjoyment  of  those  natural  rights  and 
privileges  guaranteed  them  by  the  Constitu- 
tion, viz.,  the  right  to  sell  their  labor  and  ac- 
quire property  thereby."  State  v.  Justus,  85 
Minn.  282,  88  N.  W.  760,  56  L.  R.  A.  757,  89 
Ani.  St.  Rep.  550. 

Prior  to  the  ratification  of  the  act  of  1909, 
statements  as  to  the  character  and  compe- 
tency of  discharged  employ^  were  frequent- 
ly made  voluntarily,  and  not  upon  request, 
and  were  sometimes  prompted  by  malicious 
motives  when  the  motive  was  difBcult  of 
proof;  when  malice  and  the  loss  of  service, 
as  the  result  of  the  statement,  were  proven, 
the  damages  were  dlfl^cult  of  admeasure- 
ment; and  when  there  was  no  loss  of  em- 
ployment, but  a  mere  attempt  to  prevent  the 
employ^  from  obtaining  it,  no  compensatory 
damages  could  be  awarded.  The  act  reme- 
dies these  defects,  and  under  Its  provisions  a 
statement  as  to  the  standing  of  a  discharged 
employ^  is  not  privileged  unless  made  upon 
request,  and  whether  privileged  or  not,,  if 
made  maliciouslj',  and  the  employer  has 
thereby  prevented  or  attempted  to  prevent 
the  discharged  employ^  from  obtaining  em- 
ployment, the  Jury  may  award  penal  damages. 

"Malice  or  want  of  good  faith  is  establish- 
ed when  it  Is  shown  that  the  matter  pub- 
lished was  false  within  the  knowledge  of 
the  publisher,  or  malice  may  be  established 
by  showing  a  bad  motive  in  making  the  pub- 
lication; as  that  it  was  made  more  publicly 
than  was  necessary  to  protect  the  Interest 
•f  the  parties  concerned,  or  that  It  contained 
matter  not  relevant  to  the  occasion,  or  that 
the  publisher  entertained  ill  will  toward  the 
person  whom  the  publication  concerned." 
Town.  S.  A;  L.  fi  245. 

The  employer  has  the  right,  under  the 
statute  upon  request,  to  give  "a  truthful 
statement  of  the  reason  for  such  discharge," 
and  we  do  not  give  to  these  words  the  re- 


stricted meaning  contended  for  by  the  plain- 
tiff, as  in  our  opinion  they  include  the  rec- 
ord of  the  employ^,  and  if  the  statement  is 
so  made,  in  the  honest  belief  that  it  is  true, 
and  not  maliciousls^,  the  employer  Is  protect- 
ed. 

The  Supreme  Court  of  Texas,  In  discuss- 
ing a  similar  statute,  says  in  Railroad  y. 
Hixon,  137  S.  W.  345:  "By  the  term,  'a  true 
statement'  of  the  cause  of  his  discharge,  is 
meant  the  employer  shall  give  fairly,  honest- 
ly, and  in  good  faith  the  ground  or  cause  up- 
on which  the  master  acted.  It  was  meant 
that  he  should  not  be  permitted  to  discharge 
for  one  reason,  and,  when  called  on  to  give 
a  statement  thereof,  assign  a  different  rea- 


it 


son. 

[2]  Applying  these  principles  to  the  evi- 
dence, and  It  appearing  that  the  plaintiff  ad- 
mits that  he  was  suspended  for  alleged  mis- 
conduct 165  days  during  a  service  of  a  little 
less  than  two  years  with  the  defendant,  that 
he  was  given  a  hearing  as  to  each  charge, 
and  knew  of  the  record  that  was  made 
against  him,  and  that  the  Brotherhood  of 
Locomotive  Engineers,  of  which  he  was  a 
member,  refused  to  prosecute  his  appeal 
when  he  was  finally*  discharged,  we  would 
not  hesitate  to  affirm  the  Judgment  of  non- 
suit but  for  the  fact  that  the  plaintiff  says 
that  the  charges  contained  in  the  report 
made  by  the  defendant  are  not  true,  and  the 
further  fact  that  the  defendant  incorporated 
in  its  letter  of  July  9,  1909,  written  by  its 
superintendent,  Poole,  the  statement,  "and 
will  state  further  that  this  man  is  now  su- 
ing the  S.  A.  L.  for  personal  injury,"  which 
could  not  be  a  part  of  the  record  of  the 
plaintiff  while  in  the  employment  of  the  de- 
fendant, nor  a  reason  for  his  discharge,  as 
the  suit  was  instituted  after  he  left  the  serv- 
ice of  the  defendant.  This  statement  Is 
competent  evidence  against  the  defendant  be- 
cause it  was  within  the  scope  of  Poole's  em- 
ployment to  furnish  a  copy  of  the  plaintiff's 
record,  and  It  was  made  while  performing 
this  duty,  and  as  said  by  Justice  Brown  in 
Younce  v.  Lumber  Co.,  155  N.  C.  241,  71  S. 
E.  330:  "It  is  well  settled  that  the  declara- 
tions of  oflSlcers  of  a  corporation  are  compe- 
tent only  when  made  in  line  of  declarant's 
official  duty,  and  while  discharging  it  in  ref- 
erence to  a  transaction  for  the  company." 

[3]  It  is  not  a  sufficient  answer  as  to  the 
effect  of  this  evidence  to  say  that  the  state- 
ment is  true,  as  it  was  not  Information  the 
defendant  was  requested  to  give,  and  did  not 
bear  on  the  character  or  competency  of  the 
plaintiff,  and  was  calculated  to  prejudice 
him. 

[4]  There  Is  also  evidence  that  the  action 
instituted  by  the  plaintiff  against  the  defend- 
ant referred  to  in  the  letter  of  July  9,  1909, 
was  to  recover  damages  for  personal  injuries 
sustained  in  a  collision,  which  was  one  of 
the  most  serious  charges  against  the  plain- 
tiff; that  this  action  was  settled  in  October, 
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1909,  by  the  payment  of  $1,350  to  the  plain- 
tiff, and  that  thereafter  the  defendant,  in  its 
letter  of  December  15,  1909,  retained  this 
same  charge  against  the  plaintiff. 

These  facts  at  least  permit  the  inference, 
which  the  jury  are  not  compelled  to  adopt, 
that  the  defendant  would  not  have  paid  the 
sum  of  $1,350  to  the  plaintiff  voluntarily,  on 
accoimt  of  injuries  sustained  in  a  collision, 
if  he  had  been  guilty  of  wrongdoing,  and 
that  the  retention  and  publication  of  the 
charge  after  the  settlement  was  with  knowl- 
edge that  it  was  not  true.  The  statute  is  a 
wise  one  and  will  serve  a  useful  purpose  if 
judiciously  administered,  but  juries  in  the 
assessment  of  damages,  when  they  can  be 
recovered,  should  mark  the  line  and  discrim- 
inate clearly  between  the  employ^  who  has 
honestly  endeavored  to  perform  his  duty, 
who  is  entitled  to  the  highest  consideration, 
and  the  negligent  and  reckless  employ^  who 
is  a  menace  to  his  coemployto  and  the  public. 

Upon  a  review  of  the  whole  record,  we  are 
of  opinion  that  there  was  some  evidence  for 
the  consideration  of  the  jury,  and  a  new  trial 
is  therefore  ordered. 

New  triaL 

BROWN,  J.  (dissenting).  The  statute  un- 
der which  this  action  is  brought,  which  is 
correctly  copied  in  the  opinion  of  the  court, 
is  a  very  useful  piece  of  legislation,  and  is 
intended  as  well  for  the  protection  of  the 
traveling  public  as  for  the  benefit  of  all  em- 
ployes who  discharge  their  duty  in  a  faith- 
ful manner.  Taking  the  statute  as  a  whole, 
it  seems  to  be  very  plain  in  its  meaning. 
The  gravamen  of  the  cause  of  action  is  an 
attempt  to  prevent  by  word  or  writing  of 
any  kind  which  Is  false  a  discharged  employ^ 
from  obtaining  employment  The  statute  ex- 
pressly excepts  from  its  operation  any  cause 
of  action  when  the  statement  made  by  the 
employer  contains  a  truthful  statement  of 
such  discharge, 

In  this  case  the  plaintiff  is  an  engineer. 
He  belonged  to  a  class  of  men  who  daily  take 
their  lives  In  their  hands  for  our  benefit,  and 
to  a  profession  whose  unpretending,  self- 
sacrificing  heroism  has  been  immortalized  in 
song  and  story.  Of  all  professions  which  are 
interested  in  having  the  records  of  their 
members  made  known  for  the  benefit  of  the 
efficient  and  faithful,  the  profession  of  a 
locomotive  engineer  stands  first  In  order 
that  publicity  may  be  given  to  such  records, 
the  statute  expressly  authorizes  the  giving 
of  a  truthful  statement  as  to  why  an  em- 
ploy6  has  been  discharged.  If  the  statement 
Is  truthful,  it  is  immaterial  what  the  motive 
of  the  master  may  be  in  furnishing.  If  his 
motive  is  to  prevent  the  employment  in  a 
position  of  immense  responsibility  of  an  in- 
competent or  xmfaithful  person,  then  the 
motive  is  a  laudable  one. 

The  charge  which  the  plaintiff  makes  in 
his  complaint  is  that  the  defendant  company, 
through  its  superintendent  of  motive  power, 


Poole,  attempted  to  prevent  his  getting  em- 
ployment with  certain  railroad  companies  by 
means  of  furnishing  them  with  an  untruthful 
statement  of  his  service  and  record  with  the 
defendant  company.  These  letters  are  pub- 
lished in  the  opinion  of  the  court  I  am 
constrained  to  hold  that  the  testimony  of 
the  plaintiff  himself  shows  that  every  ma- 
terial statement  set  out  in  these  letters  has 
been  substantiated  by  his  own  evidence,  and 
that  upon  such  testimony  the  learned  judge 
of  the  superior  court  was  justified  in  sustain- 
ing the  motion  to  nonsuit. 

The  plalntifTs  evidence  tends  to  prove  that 
he  entered  the  employment  of  the  defendant 
January  31, 1907,  and  was  dismissed  January 
9,  1909.  During  his  employment  there  was 
in  force  on  the  defendant  railway  the  "merit 
sjrstem"  whereby  an  engineer  received  demer- 
its for  bad  conduct,  and,  upon  receiving  a 
given  number  within  12  months,  he  was  dis- 
charged. If  he  did  not  receive  any  demerits, 
then  he  was  given  a  good  mark.  During  the 
time  of  the  employment  of  the  plaintiff,  a 
period  less  than  two  years,  he  was  actually 
suspended  for  120  days  on  account  of  acci- 
dents and  other  charges,  and  also  received 
45  days  record  suspension. 

The  plaintiff  admitted  upon  cross-examina- 
tion that  he  was  present  and  his  examina- 
tion taken  each  time  he  was  suspended,  and 
that  he  was  notified  of  his  suspension.  He 
admits  that  under  the  rules  of  the  company, 
he  had  a  right  to  appeal  in  each  Instance 
in  which  he  was  not  satisfied  with  the  ac- 
tion of  the  company  in  suspending  him,  and 
that  such  appeal  could  be  prosecuted  per- 
sonally by  him,  or  by  a  committee  composed 
of  members  of  the  Brotherhood  of  Locomo- 
tive Engineers.  The  plaintiff  further  admits* 
although  he  was  suspended  on  so  many  oc- 
casions, he  appealed  only  on  one  occasion 
when  he  was  discharged,  and  that  the  Broth- 
erhood of  Locomotive  Ekigineers  refused  to 
take  up  the  appeal  for  him,  even  after  he 
had  asked  them  to  do  so.  The  plaintiff  tes- 
tified also  in  respect  to  the  trials  by  the  of- 
ficers of  the  defendant  in  regard  to  each  of 
the  items  set  forth  in  the  three  letters  as 
follows:  **These  were  all  Investigated.  Was 
notified,  was  present  at  each  investigation, 
but  did  not  appeal  except  in  the  last  case/' 
It  is  further  admitted  by  the  plaintiff  upon 
his  examination  that  when  he  applied  to 
the  Florida  East  Coast  Railroad,  and  the 
Norfolk-Southern,  and  the  Durham  &  Char- 
lotte, the  three  railroads  to  whom  these  let- 
ters were  addressed,  he  authorized  the  of- 
ficers of  these  railroads  to  apply  to  the  de- 
fendant company  for  his  record,  and  that 
this  record  furnished  by  the  superintendent 
of  motive  power,  Poole,  was  sent  to  the  said 
railroad  companies  at  their  request,  and  by 
the  permission  of  the  plaintiff  himself.  It 
appears  to  me  to  be  almost  Incontrovertible 
that,  upon  a  comparison  of  the  plain  tilTs  own 
evidence  with  the  record  furnished  to  the 
said  companies,  every  fact  set  out  in  the 
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record  la  established  by  the  plaintiff  himself. 

It  is  admitted  in  the  opinion  of  the  court 
that  the  judgment  of  nonsuit  would  be  sus- 
tained by  the  majority  of  my  Brethren  up- 
on the  plaintiff's  own  evidence  except  for 
the  fact  that  in  his  letter  of  July  9,  1909, 
Poole  made  this  statement^  "and  will  state 
further  that  this  man  is  now  suing  the  Sea- 
board Air  Line  for  personal  injury."  The 
majority  seem  to  be  of  opinion  that  this 
statement  affords  some  slight  foundation  for 
this  action  because  the  suit  was  instituted 
after  the  plaintiff  left  the  service  of  the 
defendant.  But  the  record  shows  that  this 
suit  was  pending  at  the  time  the  request  was 
made  for  the  plaintiff's  record,  and  that 
the  statement  was  a  truthful  statement.  It 
is  not  pretended  in  the  letter  that  it  was 
a  part  of  his  record.  On  the  contrary,  the 
language  shows  that  it  refers  to  a  period 
after  his  discharge,  for  the  writer  says,  **That 
this  man  is  now  suing  the.  Seaboard  Air 
lilne  for  personal  injury.'*  It  was  a  state- 
ment of  a  fact  admitted  to  be  true,  and 
which  could  be  easily  discovered  while  ex- 
amining the  records  of  the  court  Surely  it 
cannot  be  lield  to  be  an  evidence  of  malice 
because  the  writer  of  the  letter  stated  a 
fact  which  was  manifest  to  all  who  chose  to 
examine  the  public  records  of  the  courts  of 
the  state.  If  this  is  the  only  ground  upon 
which  this  action  can  possibly  be  maintain- 
ed* then,  with  all  deference  to  my  Breth- 
ren, it  appears  to  me  too  trivial  to  receive  a 
moment's  consideration. 

There  is  another  reason  which  impels  me 
to  the  conclusion  tliat  the  plaintiff  cannot 
recover  because  of  such  statement  inserted  in 
the  letter  of  July  9th,  and  that  is  because  it 
was  an  unauthorized  act  of  Poole,  outside  of 
and  beyond  his  duty,  and  in  no  sense  ratified 
by  the  defendant  While  Poole  in  his  capac- 
ity as  superintendent  of  motive  power  was 
authorized  to  communicate  a  truthful  state- 
ment as  to  why  the  plaintiff  was  discharged, 
it  appears  upon  the  face  of  the  letter  itself 
that  the  statement  in  regard  to  the  suit  was 
not  a  reason  for  the  discharge  of  the  plain- 
tiff, because  the  suit  was  brought  long  after 
his  discharge  and  it  was  therefore  the  unau- 
thorized act  of  Poole,  and  in  no  way  con- 
nected with  his  duty  as  a  servant  or  officer 
of  the  defendant  company. 

In  Wood  on  Master  &  Servant  I  279,  p. 
686,  it  is  said:  **The  question  usually  pre- 
sented is  whether,  as  a  matter  of  fact  or  of 
law,  the  injury  was  received  under  such  cir- 
cumstances that,  under  the  employment  the 
master  can  be  said  to  have  authorized  the 
act;  for,  if  he  did  not  he  cannot  be  made 
chargeable  for  its  consequences,  because,  not 
having  been  done  under  authority  from  him, 
express  or  implied,  it  can  in  no  sense  be  said 
to  be  his  act" 

It  is  admitted  that  it  was  within  the  scope 
of  Poole's  employment  to  furnish  a  copy  of 
the  plaintiff's  record  and  to  give  a  truthful 


statement  of  the  reason  for  his  discharge, 
but  It  was  not  within  the  scope  of  his  em- 
ployment to  inject  into  that  statement  mat* 
ters  entirely  foreign  to  it  and  entirely  dis- 
connected with  it  and  which  appear  upon 
the  face  tff  the  statement  to  have  transpired 
long  after  the  discharge.  It  seems  to  me 
that  the  act  of  inserting  such  foreign  mat- 
ter was  not  at  all  incident  to  the  perform- 
ance of  the  duties  intrusted  to  Poole  by  the 
defendant  company,  any  more  than  an  aman- 
uensis would  be  authorized  to  inject  the 
emanations  of  his  own  brain  into  a  composi- 
tion dictated  by  his  master.  I  think  this 
position  is  fully  supported  by  the  decisions 
of  this  court  in  Daniel  v.  Bailroad,  136  N.  O. 
517,  48  S.  B.  816,  67  L.  B.  A.  455,  1  Ann. 
Cas.  718;  Jackson  v.  Telegraph  Company, 
139  N.  C.  347,  51  S.  B.  1015,  70  L.  B.  A.  738; 
and  Sawyer  v.  BaUroad,  142  N.  G.  1,  54  S.  B. 
793,  115  Am.  St  Bep.  716,  9  Ann.  Cas.  440. 

It  is  not  pretended  in  this  case  that  there 
was  any  express  authority  given  to  Poole 
to  make  any  statement  concerning  the  plain- 
tiff upon  behalf  of  the  defendant  company 
which  had  taken  place  after  the  plaintiff 
had  ceased  to  be  in  its  employment.  The  re- 
lation of  master  and  servant  had  then  ter- 
minated, and  this  extraneous  matter  was  in- 
serted by  Poole,  as  appears  upon  the  face  of 
the  letter,  upon  his  own  authority,  and  there 
is  no  pretense  that  it  was  ever  ratified  by 
the  defendant  On  the  contrary,  it  appears 
upon  the  face  of  the  communication  to  be 
Poole's  act  and  not  that  of  the  company. 

The  principal  is  not  liable,  as  stated  by 
Mr.  Justice  Walker  in  Daniel  v.  Bailroad, 
"when  the  agent  steps  aside  from  the  duties 
assigned  to  him  by  the  principal  to  gratify 
some  personal  animosity,  or  to  give  vent  to 
some  private  feeling  of  his  own«" 


(1S9  N.  C.  176) 

BOAD  TBUSTBES  v.  GEO.  C.  BBOWN 

&CO. 

(Supreme  Court  of  North  Carolina.    May  28, 

1912.) 

1.  Appeal  and  Ebbob  (8  840*)  ^Beview  — 
Questions  Pbesented. 

Where,  in  an  action  for  penalties  for 
failure  to  make  a  monthly  report,  begun  under 
Pub.  Lioc.  Laws  1911,  c  il5,  passed  to  provide 
a  better  system  for  improving  public  roads  of 
Macon  county,  and  which,  by  section  15,  pro- 
vides that  any  lumber  company,  corporation, 
or  persons  engaged  in  the  lumber  business  shall 
pay  a  special  hcense,  that  such  corporations 
shall  make  a  monthly  report  to  the  road  trus- 
tees, and  that  a  penalty  for  $10  per  day  for 
each  day  thev  fail  to  make  a  report  shall  be 
assessed,  a  demurrer  attaclcing  the  constitu- 
tionality of  the  statute  was  overruled,  the  only 
point  actually  presented  for  review  on  appeal 
18  the  power  of  the  Legislature  to  require  re- 
ports by  lumber  companies  as  to  the  quantity 
of  lumber  hauled  by  them  each  month. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  3301--3314;  Dec.  Dig.  8 
840.»] 
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Z  Highways  (J  165*)— Requultion  ov'Vbk 
— Statutes^fower  of  Lxoislatube. 

The  state  is  soyereign  as  to  the  regulation 
of  its  dirt  roads,  so  that  the  requirement  of 
Pub.  Loc.  Laws  1911,  c.  115,  {  15,  that  persons 
engaged  in  the  lumber  business  shall  make  a 
report  of  the  lumber  hauled  on  the  county 
roads  in  Macon  county,  is  yalld. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  {  165.»] 

8.  Highways  (|  122*)— Taxation— Unifobm- 
ITY— Constitutional  Pbovisions. 

Pub.  Loc.  Laws  1011,  c.  115,  {  15,  which 
provides  that  any  lumber  company  or  person 
engaged  in  that  business  using  the  public  roads 
In  Macon  county  to  haul  mill  logs,  lumber,  or 
other  heavy  material,  shall  pay  a  license,  or 
privilege  tax,  of  two  cents  per  mile  on  each 
thousand  feet  of  lumber,  and  shall  make  a 
monthly  report  to  the  road  trustees  of  the 
amount  of  feet  hauled  each  month,  does  not 
violate  Const,  art.  5,  (  3,  which  requires  taxa- 
tion by  uniform  rate  on  all  property,  being  a 
license  or  privilege  tax  on  those  engaged  in 
the  lumber  business,  and  uniform  as  to  all 
persons  falling  within  that  class. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §S  380,  393;  Dec.  Dig.  |  122.^] 

4.  Constitutional  Law    ({  230*)— Equal 
Pbotbgtion  of  Law. 

Nor  is  the  law  in  violation  of  U.  S.  Const, 
amend.  14,  providing  that  no  state  shall  deny 
to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws,  for  this  inhibition  nei- 
ther requires  equality  in  taxes  levied  by  the 
state,  nor  deprives  It  of  its  police  power,  and 
the  license  taxes  in  this  case  are  based  on  a 
uniform  and  reasonable  classification,  designed 
to  compel  those  most  injuring  the  public  roads 
to  assist  in  the  repair  thereof. 


by  itself  or  themselves,  or  by  hiring  or  con- 
tracting with  other  persons,  mill  logs,  lum- 
ber, or  other  heavy  material  with  log  wag- 
ons, log  carts,  or  other  heavy  vehicles,  shall 
pay  a  license  or  privilege  tax  of  two  (9 
cents  per  mile  on  each  1,000  feet  of  mill  logs, 
lumber,  or  other  heavy  material  so  hauled." 
Then  this  section  provides  that  such  corpo- 
rations, firms,  or  persons  shall  make  -a  month- 
ly report  to  the  road  trustees  of  the  amount 
of  feet  hauled  each  month,  and  a  penalty  of 
$10  per  day  for  each  day  they  fail  to  make 
report,  etc.  This  action  was  begun  before 
a  justice  of  the  peace  for  accumulated  pen- 
alties aggregating  $50  for  failure  to  make 
the  monthly  reports  required  by  the  statute. 
On  appeal  to  the  superior  court  by  the  de- 
fendant from  the  judgment  of  $50  imposed 
by  the  justice,  the  defendant  filed  a  written 
demurrer,  alleging  that  the  statute  was  un- 
constitutional because  in  violation"  of  the 
fourteenth  amendment  and  in  violation  of 
Const.  N.  C.  art  5,  i  3,  which  requires  tax- 
ation by  uniform  rule  of  all  property,  and 
also  because  in  violation  of  article  1,  {  7,  of 
the  state  Constitution,  which  prohibits  spe- 
cial privileges,  and  also  In  violation  of  article 
1,  S  17,  which  prohibits  the  deprivation  of 
life,  liberty,  or  property  except  by  the  law 
of  the  land.  The  demurrer  was  overruled. 
The  only  point  actually  presented  is  as  to 
the  power  of  the  Legislature  to  jreqnire  re- 


[Ed.  Note.— For  other  cases,  see  Constitu-  '  ports  by  lumber  companies  of  the  quantity 


tional  Law,  Cent   Dig.   §  687;    Dec   Dig.   i 
230.*] 

5.  Constitutional  Law  (H  205,  287*)— Dux 

FnoGKss  01-  Law* 

Nor  does  the  act  violate  Const  art.  1, 
IS  7,  17,  which,  respectively,  prohibit  special 
privileges,  and  the  deprivation  of  life,  liberty, 
or  property,  except  by  the  law  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Constitu* 
tional  Law,  €ent  Dig.  }|  581-624,  831,  005; 
Dec.  D5g.  §§  205,  287.*]  ^^ 

Brown  and  Allen,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Macon  Coun- 
ty ;  Lane^'  Judge. 
Action   by  the  Road  Trustees  of  Macon 


of  lumber  hauled  by  them  each  month  over 
the  roads  of  Macon  county. 

[2]  The  statute  expressly  provides  this 
penalty  for  failure  to  perform  that  duty. 
The  failure  to  pay  is  made  a  misdemeanor 
subject  to  a  fine  of  $50,  and  the  civil  action 
for  failure  to  make  the  report  is  expressed 
to  be  in  addition  to  the  fine  for  failure  to 
pay.  There  can  be  no  question  as  to  the 
right  of  the  Legislature  to  require  such  re- 
port. The  state  is  certainly  sovereign  as  to 
the  regulation  of  its  dirt  roads.  State  v. 
Sharp,  125  N.  C.  632,  84  S.  B.  264,  74  Am. 
St  Rep.  663 ;  State  v.  Wheeler,  141  N.  C.  776, 

County  against  Geo.  C.  Brown  &  Co.    Prom    63  S.  B.  358,  5  L.  R.  A.  (N.  S.)  1139,  115  Am. 

a  judgment  for   plaintiffs  in  the  superior  '  st  Rep.  700.    This  would  dispose  of  this  ap- 


court  on  appeal  from  a  justice  of  the  peace, 
defendant  appeals.    Affirmed. 

T.  J.  Johnston,  for  appellant  J.  F..  Ray 
and  Johnston  &  Horn,  for  appellee. 

CLARK,  C.  J.  [1]  Chapter  115,  Pub.  Lo- 
cal Laws  1911,  entitled  "An  act  to  provide 
a  better  system  for  working  and  keeping  up 
the  public  roads  of  Macon  county,*'  is  a  sub- 
stitute for  the  former  system  of  working 
the  roads  in  that  county.  Section  15  of  said 
chapter  provides  **any  lumber  company,  cor- 
poration, person  or  persons  engaged  in  the 


peal.  But  the  question  was  debated  before 
us  upon  the  broader  proposition  whether  the 
act  was  unconstitutional  by  reason  of  the 
tax  being  a  discrimination,  and  therefore  In 
violation  of  the  constitutional  provisions  re- 
ferred to  in  the  demurrer. 

[3, 4]  It  is  a  matter  of  common  knowledge 
that  lumber  companies  and  others  engaged 
in  lumber  business  do  great  injury  to  the 
public  roads.  The  Legislature  deemed  it  un- 
just to  make  the  owners  of  farm  land  and 
free  labor  pay  road  tax  and  work  the  public 
roads,  and  then  to  allow  lumber  companies 
lumber  business  and  desiring  to  use  any  of '  and  others  hauling  lumber  to  cut  them  to 
the  public  roads  of  any  of  the  townships  of   pieces  without  any  remuneration  or  any  le* 


Macon  county,  for  the  purpose  of  carrying 
on  its  or  their  business  of  hauling,  either 


gal  method  provided  to  make  them  bear  an 
adequate  proportion  of  the  burdens.   It  does 
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not  appear  upon  the  face  of  the  act,  which  is 
all  that  is  before  us  upon  this  demurrer, 
that  there  is  any  other  business  carried  on 
in  that  commimity  which  would  tend  to  cut 
up  the  roads  as  the  hauling  of  lumber  is  cal- 
culated to  do.    But,  even  if  this  did  appear, 
the  Legislature  can  classify  vocations  and 
lay  a  tax  of  a  different  amount  upon  the 
different  occupations.    The  only  requirement 
is  that  the  tax  shall  be  uniform  upon  all  in 
each  classification.    In  State  y.  Powell,  100 
N.  0.  526,  6  S.  E.  424,  the  town  of  Morgan- 
ton  was  authorized  to  levy  privilege  taxes 
of  different  sums  on  general  occupations,  in- 
cludiDg   livery   stables,   selling   sewing   ma- 
chines, etc.,  and  fixing  a  penalty  for  carry- 
ing on  each  business  without  paying  the  li- 
cense.    This  court  held  that  "a  tax  is  uni- 
form which  is  the  same  upon  all  persons  in 
the  same  class,"  and  that  it  is  in  the  discre- 
tion of  the  taxing  power  to  place  different 
rates  of  taxation  on  the  different  classes; 
citing  Railroad  Tax  Cases,  92  U.  S.  575,  23 
L.  Ed.  663,  and  Puitt  v.  €k)m'r8,  94  N.  C. 
709,  55  Am.  Rep.  638.    Smith,  G.  J.,  pointed 
out  that  the  error  in  opposing  the  validity 
of  the  taxation  consisted  "in  regarding  such 
tax  as  imposed  on  property  in  which  both 
uniformity    and   the   ad   valorem   principle 
must  be  observed.     This  is  not  a  property 
tax,  but  a  tax  upon  an  occupation  or  voca- 
tion, and  is  not  less  so  because  the  appurte- 
nances of  a  livery  stable  necessary  in  con- 
ducting the  business  may  be  carriages,  hors- 
es and  other  property.     Indeed,  these  artl- 
<des,  though  so  used,  are  still  subject  to  the 
ad  valorem  assessment  as  property.    As  oth- 
•er  trades,  purely  personal,  without  regard 
to  the  magnitude  of  the  business  carried  on 
may  be  subjected  to  a  tax  of  a  fixed  sum, 
we  see  no  reason  why  those  which  require 
the  use  of  property  may  not  be."    On  turn- 
pike roads,  which  are  kept  up  by  private 
enterprise,  there  is  one  rate  for  lighter  ve- 
hicles and  a  heavier  rate  for  heavier  ve- 
hicles.   There  is  no  reason  why  the  Legisla- 
ture cannot  authorize  the  county  to  lay  a 
rate  of  two  cents  per  thousand  feet  for  the 
use  of  roads  In  hauling  lumber  over  them, 
and  content  itself  with  exacting  no  tax  upon 
other  conveyances  which  do  less  damage,  and 
for  whidi  the  legislative  judgment  is  that 
the  regular  road  tax  was  a  sufficient  return. 
In  Railroad  v.  Reidsville,  101  N.  C.  404, 
8  8.  E.  124,  2  L.  R.  A.  284,  the  court  sus- 
tained the  validity  of  an  ordinance  of  the 
town  which  levied  a  $50  tax  on  every  rail- 
road running  through  the  town,  saying  that 
it  was  not  repugnant  to  our  own  Constitu- 
tion nor  to  the  Constitution  of  the  United 
States.    In  Worth  v.  Railroad,  89  N.  C.  295, 
45  Am.  Rep.  679,  Smith,  C.  J.,  said:    ''The 
uniform  rule  to  be  observed  in  the  exercise 
of  the  taxing  i)ower  seems  to  be  so  far  ap- 
plicable to  the  taxes  imposed  upon  trades, 
professions,  franchises,  and  incomes  as  to 
require  no  discriminating  tax  to  be  imposed 


upon  persons  for  pursuing  the  same  voca- 
tion, while  varying  amounts  may  be  assessed 
upon  vocations  or  employments  of  different 
kinds."  It  was  further  added  that  this 
principle  had  been  sustained  by  Mr.  Justice 
Miller  in  Railroad  Tax  Cases,  92  U.  S.  612, 

23  L.  Ed.  663,  which  held  that  it  was  suffi- 
cient ''that  the  rule  as  to  innkeepers  be  uni- 
form as  to  all  innkeepers,  that  the  rule  as 
to  ferries  be  uniform  as  to  all  ferries,  and 
that  the  rule  as  to  railroad  companies  be 
uniform  as  to  all  railroad  companies." 

In  Rosenbaum  v.  New  Bern,  118  N.  O.  92, 

24  S.  E.  2,  32  L.  R.  A.  123.  Avery,  J.,  says: 
"The  law  of  uniformity  does  not  prohibit 
the  classification  by  the  municipality  of 
dealers  in  a  particular  kind  of  merchandise 
separately  from  those  whose  business  it  is 
to  sell  other  articles  falling  within  the  same 
general  terms."  To  same  effect,  Schaul  v. 
Charlotte,  118  N.  C.  733,  24  S.  E.  526.  In 
Lacy  V.  Packing  Co.,  134  N.  C.  572,  47  S.  E. 
54,  the  subject  is  fully  discussed,  and  it  was 
held  to  be  well  settled  that  "a  tax  is  uni- 
form when  it  is  equal  upon  all  persons  be- 
longing to  the  prescribed  class  upon  which  it 
is  imposed."  It  has  been  held  that  the  tax 
may  be  different  upon  a  dealer  in  whisky  by 
retail  and  dealer  in  the  same  article  by 
wholesale,  if  uniform  as  to  each  class  (Gat- 
lin  V.  Tarboro,  78  N.  C.  122),  on  tobacco 
buyers  as  a  specified  class  (State  v.  Irvin, 
126  N.  C.  989,  35  S.  E.  430),  on  hotel  ke^- 
ers  as  a  class  graduated  in  amount  by  the 
gross  receipts  and  exempting  those  whose 
yearly  receipts  are  less  then  $1,000  (Cobb  v. 
Com'rs,  122  N.  C.  307,  30  S.  E.  838),  on  the 
total  amount  of  purchases  by  a  merchant  in 
or  out  of  the  ci^  except  purchases  of  farm 
products  from  the  producer  (State  v.  French, 
109  N.  C.  722,  14  S.  E.  383,  26  Am.  St  Rep. 
590),  in  cities  and  towns  according  to  popula- 
tion (State  V.  Green,  126  N.  C.  1032,  35  S.  B. 
462 ;  State  v.  Carter,  129  N.  C.  560,  40  S.  E. 
11).  In  State  v.  Stevenson,  109  N.  C.  734, 14 
S.  E.  1387,  26  Am.  St.  Rep.  595,  it  is  said:  "It 
is  within  the  legislative  power  to  define  the 
different  classes  and  to  fix  the  license  tax 
required  of  each  class.  All  the  licensee  can 
demand  is  that  he  shall  not  be  taxed  at  a 
different  rate  from  others  in  the  samia  oc^ 
cupation  as  classified  by  legislative  enact- 
ment This  is  stated  as  a  universal  rule. 
1  Cooley,  Taxation  (3d  Ed.)  p.  260."  The 
court  further  said  in  reference  to  the  four- 
teenth amendment:  "It  has  been  repeatedly 
decided  by  the  Supreme  Court  of  the  United 
States  that  this  section  of  the  Ck>nstitution 
does  not  forbid  the  classification  of  property 
or  persons  for  the  purposes  of  taxation,  but 
merely  compels  the  equal  application  of  the 
law  to  all  members  of  the  same  class,  when 
the  classification  is  based  upon  reasonable 
ground,  and  is  not  an  arbitrary  selection" — 
citing  numerous  cases.  The  court  also  said: 
"The  Legislature  is  sole  judge  of  what  sub- 
jects it  shall  select  for  taxation  (other  than 
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a  property  tax,  wliich  must  be  uniform  and 
ad  valorem),  and  the  exercise  of  Its  discre- 
tion is  not  subject  to  the  approval  of  the  ju- 
dicial department  of  the  state.  A  very  full 
discussion  of  the  whole  matter,  concluding 
as  above,  will  be  found  In  State  v.  Packing 
Ck).,  110  La.  180  [34  South.  368,  98  Am.  St 
Rep.  459]."  Lacy  v.  Packing  Co.,  134  N.  C. 
567,  47  S.  E.  53;  Is  cited  and  the  above  doc- 
trine reiterated  by  Hoke,  J.,  In  Land  Co.  v. 
Smith.  151  N.  C.  75,  65  S.  E.  644.  In  State 
V.  Holloman,  139  N.  O.  642,  52  S.  E.  408,  the 
court  sustained  a  very  similar  statute  to 
this  except  that,  instead  of  the  tax  being 
levied  in  proportion  to  the  quantity  of  lum- 
ber hauled,  it  laid  a  fiat  rate  of  an  annual 
license  tax  for  each  cart  or  vehicle  used  for 
hauling  lumber  without  reference  to  the 
quantity  In  each  load  or  the  number  of  loads 
made.  The  court  said  (139  N.  C.  646,  52  S. 
,E.  409):  'This  statute  deprives  no  citizen 
of  any  right  to  use  the  highway.  It  does 
not  restrain  trade  nor  Is  it  oppressive. 
Heavily  loaded  vehicles  cut  up  and  Injure 
the  roads,  and  a  reasonable  license  tax,  the 
proceeds  of  which  are  appropriated  to  re- 
pairing the  damage  thus  produced,  ia  excep- 
tionally equitable.  The  method  for  making 
and  keeping  in  repair  the  public  roads  is  a 
matter  solely  for  the  legislative  depart- 
ment'* The  tax  of  two  cents  per  mile  per 
thousand  feet  is  reasonable,  and  Is  not  dis- 
criminative simply  because  it  does  not  in- 
clude all  vehicles.  As  is  said  in  State  v. 
Holloman,  supra,  139  N.  C.  646,  52  S.  E. 
409:  ''This  license  tax  is  simply  a  mode  of 
regulating  the  use  of  the  public  roads  and 
requiring  that  those  desirous  of  using  them 
for  extraordinary  purposes,  as  hauling  heavy 
lumber  and  logs  over  the  road  in  unusually 
heavy  vehicles,  shall  not  do  so  without  tak- 
ing out  license  for  such  unusual  and  ex- 
traordinary and  injurious  use  of  the  public 
highway  and  paying  a  license  for  the  priv- 
ilege." The  reports  required  to  be  filed 
monthly  of  the  quantity  of  lumber  hauled  is 
no  hardship  on  defendants.  It  is  only  a 
method  by  which  the  road  trustees  can  as- 
certain accurately  the  quantity  of  lumber 
hauled  by  each  person  engaged  in  the  lum- 
ber business  and  proportion  the  tax  levied 
accordingly.  The  fourteenth  amendment  does 
not  require  equality  in  levying  taxation  by 
the  state,  nor  does  it  interfere  with  the  po- 
lice power.  "How  a  state  shall  levy  its 
taxation  is  a  matter  solely  for  its  Legisla- 
ture, subject  to  such  restrictions  as  the  state 
Constitution  throws  around  l^^lative  ac- 
tion. If,  on  the  other  hand,  working  the 
I'oads  by  labor  is  a  police  regulation  or  a 
public  duty,  certainly  it  is  not  a  matter  of 
federal  supervision."  State  v.  Wheeler,  141 
N.  C.  776,  53  S.  E.  358,  5  L.  R.  A  (N.  S.) 
1139,  115  Am.  St  Rep.  700;  Brannon's  Four- 
teenth Amendment,  149,  298,  323,  and  cases 
there  cited. 

[6]  The  other  two  sections  of  the  state 
Constitution    prohibiting    special    privileges 


and  prohibiting  the  deprivation  of  life,  lib- 
erty, and  property  except  by  the  law  of  the 
land  which  are  referred  to  in  the  demurrer 
have  no  application  to  this  case.  The  Leg- 
islature was  within  its  legitimate  powers  in 
prescribing  regulations  for  the  maintenance 
of  the  public  roads  of  Macon  county,  and  in 
laying  a  tax  upon  the  use  of  heavy  vehldes 
for  the  purpose  of  raising  a  fund  to  repair 
the  damages  usually  inflicted  on  the  roads 
by  such  traffic. 
Affirmed* 

BROWN,  J.  (dissenting).    I  would  be  very 
glad  to  sustain  the  act  of  the  General  As- 
sembly  1q  question  if  I   could  reconcile  it 
with  the  principles  of  taxation  embodied  in 
our  Constitution.     I  recognize  the  inherent 
justice  and  value  of  such  legislation,  for  it 
is  an  admitted  fact  that  lumber  companies 
do  use  the  public  roads  to  a  far  greater  ex- 
tent than  private  citizens.    I  agreed  to  the 
decision  in   State  v.  Holloman,   139  N.   C. 
642,  52  S.  E.  408,  because  the  statute  was 
framed  upon  a  very  different  principle  from 
the  one  under   consideration.     There  is  a 
wide  difference  between  this  law  and  the 
Hertford  county  law.    The  latter  applies  to 
all  persons,  firms,  or  corporations  using  the 
public  roads  of  the  township;    whereas  the 
Macon  county  law  is  confined  in  its  opera- 
tion to  any  lumber  company,  corporation,  or 
persons  engaged  in  the  lumber  business,  and 
levies  a  tax  of  two  cents  per  thousand  feet 
upon  the  lumber  belonging  to  such  users  of 
the  public  road.     This  tax  cannot  be  sus- 
tained as  an  exercise  of  police  power.     It 
does  not  in  any  way  tend  to  promote  health, 
peace,  morals,  and  good  order  of  the  people. 
Cooley,  Constitutional  Limitations,  572.     It 
is  not  a  license  tax  or  regulation  tax  in  any 
sense;     Cooley   on  Taxation,  408.     It  la  a 
contract  pure  and  simple  for  keeping  up  the 
public  roads,  levied  solely  upon  the  property 
of  those  who  happen  to  be  engaged  in  the 
lumber  business.     It  does  not  apply  to  the 
private  individual  who  may  haul  hundreds 
of   thousands  of  feet  of  lumber  over  the 
same  road  for  his  individual  benefit     Nor 
does  it  apply  to  those  engaged  in  hauling  as 
a  business  brick,  clay,  coal,  or  other  heavy 
material  over  the  same  road.    The  tax  can- 
not be  called  uniform  because  it  does  not 
apply  to  all  persons  using  the  public  roads, 
but  to  a  particular  class  who  happen  to  be 
engaged  In  a  certain  kind  of  business.     I 
admit  that  there  is  certain  discretion  given 
to  the  lawmaking  power  in  regard  to  legis- 
lation affecting  the  public  roads,  but  it  is 
not  an  uncontrollable  discretion,  and,  when 
the  tax  is  confined  to  one  particular  class 
of  persons  and  not  extended  to  all  alike  who 
use  the  same  road,  it  cannot  be  called  a  reg- 
ulation, but  it  is  a  revenue  measure,  pure 
and  simple,  and,  inasmuch  as  It  is  not  uni- 
form and  does  not  bear  alike  upon  all  who 
use  the  public  roads,  it  violates  the  uniform- 
ity of  taxation,  which  is  one  of  the  essential 
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features  of  oor  Constitution.  Gray's  Lim- 
itations of  Taxing  Power,  §  1450;  State  ▼. 
Moore,  113  N.  G.  6d7,  18  S.  E.  342,  22  L.  R. 
A.  472. 

It  is  said,  however,  tliat  this  action  for 
the  penalty  may  be  sustained  because  the 
Legislature  has  a  right  to  make  the  defend- 
ants report  monthly  to  the  road  trustees 
the  number  of  feet  of  lumber,  logs,  and  oth- 
er heavy  material  hauled  during  the  preced- 
ing month,  in  order  that  the  tax  of  two 
cents  per  thousand  feet  may  be  collected. 

It  is  apparent  from  reading  the  statute 
that  this  report  is  simply  a  part  of  the  ma- 
chinery for  collecting  taxes,  and,  inasmuch 
as  the  statute  must  be  taken  as  a  whole,  if 
the  tax  is  void  for  lack  of  uniformity,  then 
the  whole  statute  falls  to  the  ground. 

ALLEN,  J.,  concurs  In  this  opinion. 


(91  6.  C.  652) 

McGRATH  et  aL  v.  CHARLESTGN  &  W.  0. 

RY.  CO.t 

(Supreme  Court  of  South  Carolina.    June  12, 

1912.) 

L  Casbiebs  (J  127*)— Injury  to  Shipment 

—Right  of  Action. 

Where  goods,  though  injured  by  a  carrier, 
retain  a  substantial  value,  the  owner  cannot 
refuse  to  take  tbem,  and  sue  the  carrier  for 
their  entire  value,  but  can  recover  only  for 
the  diminution  in  value. 

[Ed.  Note.— -For  other  cases,   see  Carriers, 
Cent  Dig.  §§  560,  562-564;  Dec  Dig.  §  127.»1 

2.  Cabuebs    (§   127*)— INJUBT  to   Goods— 

Right  of  Action— Db  Minimis. 

Machinery  being  so  injured  by  a  carrier 
that  it  is  valuable  only  for  old  Iron,  for  which 
it  would  bring,  at  the  price  therefor  of  25 
cents  a  hundred  pounds,  55  to  77  cents,  its 
net  value  to  its  owner,  if  anvthing,  by  reason 
of  the  expense  of  receiving  it,  finding  a  pur- 
chaser, and  delivering  it,  is  so  insignificant  that 
it  will  not  be  considered  as  regards  his  right 
to  sue  for  and  recover  its  entire  value  before 
the  injury. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  fS  560,  562-564;  Dec  Dig.  |  127.»] 

Appeal  from  Ck>mmon  Pleas  Circuit  Court 
of  Abbeville  Coxmty ;  R.  C.  Watts,  Judge. 

•*To  be  ofllcially  reported." 

Action  by  J.  F.  McGrath  and  another, 
partners  doing  business  as  McGrath  Bros., 
against  the  Charleston  ft  Western  Carolina 
Railway  Company.  Judgment  for  plaintiffs. 
Defendant  appeals.    Affirmed. 

W.  P.  Greene,  of  Abbeville,  for  appellant 
Wm.  N.  Graydon,  of  Abbeville,  for  respond- 
ents. 

WOODS,  J.  The  plaintiffs,  blacksmiths 
and  wheelwrights  at  McCormick,  S.  C,  pur- 
chased in  Savannah,  Ga.,  two  lengths  of 
steel  shafting  and  other  hardware.  The 
goods  were  shipped  over  the  defendant's 
railroad,  and,  on  arrival  at  McCormick,  the 
shafting  was  found  to  be  so  bent  as  to  be 
unfit  for  the  use  intended.    The  plaintiffs  re- 


fused to  receive  the  shafting  from  the  car* 
rier,  and  duly  presented  their  claim  for  $7.15, 
the  entire  value  of  the  two  pieces,  and  $.77 
freight  The  defendant  having  failed  to  pay 
the  claim,  this  action  was  brought  in  the 
magistrate's  court  for  $7.90  and  $50,  the 
statutory  penalty. 

The  only  witness  In  the  case  was  J.  T.  Mc* 
Grath,  one  of  the  plaintiffs,  who  testified 
that  the  bent  shafting  was  of  no  use  to  the 
plaintiffs,  but  that  it  was  worth  25  to  35 
cents  a  hundred  pounds  as  old  iron. 

[1  ]  Defendants  counsel  asked  the  magistrate 
to  instruct  the  jury  to  find  a  verdict  for  the 
plaintiff  for  the  amount  of  the  claim,  $7.90, 
less  25  cents  a  himdre^  pounds,  the  value  of 
the  shafting  as  old  Iron.  This  request  was 
refused,  and  defendant  then  requested  the 
following  charge:  '*That,  because  property 
is  damaged  in  shipment,  a  person  cannot 
abandon  it  as  long  as  it  has  a  value,  but  must 
receive  the  same,  and.  If  he  cannot  use  It, 
must  sell  for  its  market  value  at  the  nearest 
market,  and  the  amount  it  brings  or  would 
bring  must  be  deducted  from  the  value  or 
the  cost  of  the  article  in  estimating  the  dam- 
age." The  magistrate  refused  this  and  other 
similar  requests,  and  charged  the  jury  "that. 
If  the  jury  find  that  the  shafting  was  of  no 
value  to  the  plaintiff,  he  had  a  right  to  re- 
fuse to  accept  it  and  sue  for  the  value."  The 
jury  found  a  verdict  for  $57.92,  the  whole 
amount  of  the  claim  and  the  statutory  pen- 
alty; and,  on  appeal,  the  judgment  of  the 
magistrate's  court  on  the  verdict  was  affirm- 
ed by  the  circuit  court  We  think  the  legal 
proposition  relied  on  by  defendant's  counsel 
is  sound  and  well  established  by  authority 
in  this  state  and  elsewhere.  A  carrier  hav- 
ing goods  in  possession  for  transportation  ac- 
quires no  title  to  them.  As  the  goods  remain 
the  property  of  the  owner,  his  right  of  action 
against  the  carrier  is  for  the  entire  value  of 
the  goods  if  lost  or  made  entirely  worthless 
by  the  carrier's  default ;  and,  in  case  of  de- 
struction of  value,  the  recovery  is  not  affect- 
ed by  the  owner's  acceptance  or  his  refusal 
to  accept  the  goods.  On  the  other  hand,  if 
the  value  is  merely  impaired  by  actual  in- 
jury in  the  hands  of  the  carrier,  or  by  de- 
lay in  the  carrier,  the  consignee  is  bound  to 
receive  th^  goods;  and  his  right  of  action 
is  limited  to  the  impairment  of  value  due  to 
delay  in  carriage  or  injury  to  the  goods.  In 
Netties  V.  S.  C.  R.  R.  Co.,  7  Rich.  190,  62 
Am.  Dec.  409,  the  action  was  for  the  value 
of  a  shipment  of  wool  hats  which  were  much 
injured  by  being  boxed  up  for  several 
months,  when  they  should  have  been  trans- 
iwrted  and  delivered  in  a  few  days.  The 
court  held :  **The  goods,  even  after  great  de- 
lay in  the  carriage  of  them,  belonged  to  the 
plaintiff.  When  they  were  tendered  to  him, 
he  should  have  accepted,  them;  and  thereby 
the  extreme  measure  of  damages  would  have 
been  reduced  by  deduction  therefrom  of  the 
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▼alne  of  the  goods,  according  to  their  condl- 
tloD  at  the  time  and  place  of  tender.**  It 
win  be  observed  that  the  point  InrolTed  In 
that  case  was  not  loss  resulting  from  mere 
delay  in  delivery*  but  from  actual  injury  to 
the  goods  received  in  the  course  of  transpor- 
tation. Indeed,  on  the  point  under  discus- 
sion, it  is  impossible  to  distinguish  in  princi- 
ple between  damage  due  to  delay  and  dam- 
age due  to  impairment  of  value  by  physical 
Injury  to  the  goods.  Neither  the  actual  in- 
Jury  nor  the  delay  in  transportation  amounts 
to  conversion  as  long  as  the  goods  retain  a 
•obstantial  value. 

The  rule  was  applied  to  delayed  freight 
In  Ck>U8ar  v.  So.  Ry.,  82  S.  C.  307,  64  S.  B. 
391,  and  in  Bullock  v.  C.  &  W.  G.  Ry.,  82  S. 
C.  375,  64  S.  E.  234.  In  Shaw  v.  S.  C.  R.  R. 
Co.,  5  Rich.  462,  57  Am.  Dec.  768,  a  consider- 
able quantity  of  a  shipment  of  molasses  had 
leaked  out  because  of  injury  to  the  casks  in 
the  course  of  transportation.  The  court, 
holding  that  the  consignee  must  receive  the 
molasses  that  was  left  and  sue  for  the  value 
of  that  which  leaked  out,  quoted  with  ap- 
proval the  following  statement  of  the  prin- 
ciple made  in  Smith  v.  Griffith,  3  Hill  (N.  Y.) 
333,  38  Am.  Dec.  639:  "If  goods  are  wholly 
lost  or  destroyed,  the  owner  is  entitled  to 
their  full  worth  at  the  time  of  such  loss  or 
destruction.  In  trover  the  measure  of  dam- 
ages is  the  value  of  the  goods  at  the  time 
and  place  of  conversion,  with  interest,  or, 
perhaps,  at  any  time  between  that  and  the 
triaL  And,  upon  the  same  principle,  if  the 
goods  are  partially  injured,  and  the  party 
seeks  redress  for  the  qualified  damage,  the 
measure  should  be  in  Uke  proportion."  The 
•court  recognized  and  applied  the  same  prin- 
^ple  in  Miami  Powder  Go.  v.  Port  Royal, 
etc.  By.  Co.,  38  S.  C.  78,  16  S.  E.  339,  21 
L.  R.  A.  123,  and  in  Wall  v.  Atlantic  Coast 
Line  B.  R.  Co.,  71  S.  C.  397,  51  S.  B.  95. 
These  cases  are  in  accord  with  the  authori- 
ties elsewhere.  3  Hutchinson  on  Carriers, 
1366,  1372;  Mich.  Go.  v.  Bivens,  13  Ind.  263 ; 
Gulf  Co.  V.  Pitts,  37  Tex.  Civ.  App.  212.  83 
S.  W.  727 ;  Gulf  Co.  v.  Everett,  37  Tex.  Civ. 
App.  167,  83  a  W.  257;  Silverman  v.  Ry., 
61  La.  Ann.  1785,  26  South.  447;  Dudley  ▼. 
RaUway,  58  W.  Va.  604,  62  S.  E.  718,  3  L. 
R.  A.  (N.  S.)  U35,  112  Am.  St  Rep.  1027; 
Parsons  v.  U.  S.  Ebcpress  Co.,  144  Iowa,  745, 
123  N.  W.  776,  25  I*  R.  A.  (N.  S.)  842. 

The  case  of  Berley  v.  O.  N.  &  U  R«  R.  Co., 
82  S.  C.  232,  64  S.  m  397,  was  relied  on  by 
respondents'  counsel  as  holding  that  a  con- 
signee could  refuse  to  receive  goods  injured 
in  transportation*  but  still  having  a  sub- 
stantial value,  and  recover  the  full  value. 
It  is  perfectly  obvious  from  the  following 
language  of  the  decree  that  the  recovery  was 
allowed  on  the  ground  that  the  evidence 
admitted  of  the  inference  that,  when  the 
goods  arrived,  they  had  no  substantial  value. 
"The  defendant  first  submits  the  point  that 


the  plaintlfl!  could  not  recover  $1.84,  the  en- 
tire amount  of  the  claim,  because  the  evi- 
dence for  the  plaintlfl  shows  that  the  entire 
value  of  the  piping  was  only  $1.84,  that  it 
was  not  lost  but  only  injured,  and  that,  aft- 
er the  injury,  it  was  of  some  value.  The 
plaintiff,  Kyzer,  testified  the  piping  was  so 
broken  as  to  be  of  no  value  to  him,  though  'it 
might  have  been  worth  something  to  some- 
body.' This  mere  conjecture  of  value  by  the 
plaintiff  does  not  warrant  this  court  in  hold- 
ing there  was  no  evidence  to  support  the 
judgment  of  the  magistrate  that  the  piping 
was  a  complete  loss,  especially  when  it  is 
considered  that  Hook,  defendant's  agent  at 
Irmo,  testified  the  defendant  admitted  and 
allowed  the  whole  claim  after  investigation." 

[2]  Still  we  do  not  think  there  should  be 
a  reversal  in  this  case.  While  there  can  be 
no  doubt  that,  if  the  shafting  in  its  bent  con- 
dition had  a  substantial  value,  the  consignees 
were  bound  to  receive  it  and  give  the  carrier 
credit  for  the  net  amount  realized  from  its 
due  disposition,  wh«i  the  evidence  is  looked 
at  in  a  practical  way  we  think  it  shows  that 
the  shafting  could  not  have  had  any  appreci- 
able net  value  in  the  hands  of  the  consignees. 
According  to  the  evidence.  It  had  no  value 
except  as  old  iron,  worth  from  56  to  77 
cents.  The  actual  outlay  for  handling  and 
delivery  to  a  purchaser  would  not  have  been 
much  less  than  this  small  sum,  so  that  the 
net  value  of  the  bent  shafting  in  the  hands 
of  consignees,  if  anything  at  all,  was  toe  in- 
significant to  count  in  the  practical  admin- 
istration of  justice.  As  the  judgment  must  be 
affirmed  on  the  undisputed  evidence  in  the 
case,  it  is  unnecessary  to  consider  the  excep- 
tion charging  error  in  the  admission  of  tes- 
timony that  the  defendant  offered  to  pay  the 
claim  without  the  penalty. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

GARY,  a  J.,  and  HYDRICK  and  FRAS- 
BR,  JJ.,  concur.    WATTS,  J.,  disqualified. 


(91  &  C.  fSfft) 

DRENNAN  v.  SOUTHERN  RT.,  CAROLINA 

DIVISION,  et  aL 

(Supreme  Court  of  South  Caroliiuu    June  U, 

1912.) 

1.  Appeal  and  Bsbob  (§  274*)— Revhw— 
Necessity  or  Presentation  or  Ebbobs  in 
Tbial  Coubt. 

An  exception,  complaining  of  the  admis- 
sion of  evidence  on  certain  grounds,  eannot  be 
reviewed,  where  those  grounds  were  not  pre- 
sented at  trial. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  1681-1645;  Dec  Dig.  ( 
274.*] 

2.  Railboads   (t  847*)— Injubiss  to  Pbb- 

80N8   on   TBACK& 

In  an  action  against  a  railroad  company 
for  injuries  received  by  plaintiff  at  a  crossing, 
evidence    of    negotiations    between    the    town 
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council  and  a  railroad  company,  as  to  the  put- 
ting in  of  an  alarm  system  at  the  crossing, 
was  admissible  to  show  that  the  railroad  com- 
pany had  notice  of  the  dangerous  condition  of 
the  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  K  1124r-U37;   Dec.  Dig.  |  347.*] 

3.  Appeal  and  Ebbob  ((  1060*)— Review— 
Habmless  Ebbob. 

The  erroneous  admission  of  evidence  can- 
not be  the  subject  of  complaint  on  appeal, 
where  it  is  not  shown  that  it  was  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4163-4160,  4166;  Dec. 
Dig.  I  1060.*] 

4.  Negligence  ($  141*)— Contbibutoby  Neg- 
ligence —  COMPABATIVE    NEGLIGENCE  —  IN- 

STBUCnONS. 

In  an  action  by  plaintiff,  who  was  injured 
at  a  railroad  crossing,  a  charge  that,  if  the 
statutory  signals  were  not  given,  then  the  rail- 
road company  was  negligent  per  se,  and  if  the 
failure  of  the  railroad  company  to  give  such 
signals  was  the  proximate  cause  of  plaintiff's 
injury,  he  was  entitled  to  recover,  unless  he 
was  guilty  of  gross  or  willful  negligence,  or 
was  acting  in  violation  of  the  law,  the  ordinary 
defense  of  contributory  negligence  being  insuf- 
ficient here,  and  a  showing  of  gross  'hegiigenpe 
or  violation  of  the  law  on  the  part  of  plaintiff 
being  necessary  to  defeat  recovery,  was  cor- 
rect sufficiently  distinguishine  between  casen 
where  an  accident  was  cansed  oy  ordinary  neg- 
ligence, and  where  it  was  caused  by  the  failure 
of  a  railroad  company  to  give  statutory  sig- 
nals, in  which  case  the  statute  makes  contribu- 
tory negligence  no  defense,  unless  it  is  gross. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Gent  Dig.  §(  382-^99;  Dec.  Dig.  (  141.*] 

6.  Constitutional  Law  (§  246* )— Equal 
Pbotection  of  Law— Reasonable  Classi- 
fication. 

Civ.  Code  1902,  )  2139,  providing  that  if  a 
person  is  injured  in  his  person  or  property  by 
collision  with  the  engine  or  cars  of  a  railroad 
company  at  a  crossing,  and  it  appears  that  the 
company  had  neglected  to-  give  the  signals  re- 
quired by  this  law,  and  that  such  neglect  con- 
tributed to  the  injury,  it  shall  be  liable  for  all 
damages,  unless  it  is  shown  that  in  addition  to 
mere  want  of  ordinary  care,  the  person  injured, 
or  whose  property  was  injured,  was,  at  the  time 
of  the  coUision,  guilty  of  gross  or  willful  neg- 
ligence, or  was  acting  in  violation  of  law,  and 
that  such  negligence  or  unlawful  act  contributed 
to  the  injury,  is  not  in  violation  of  the  con- 
stitutional provision  inhibiting  a  denial  of  equal 
protection  of  the  law;  ^for  tne  purpose  of  the 
statute  is  to  compel  railroad  companies  to  give 
the  statutory  notice,  and,  while  abolishing  the 
ordinary  defense  of  contributory  negligence, 
the  dassification  of  all  railroad  compames  is 
reasonable. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Gent  Dig.  §  702;  Dec  Dig.  § 
245.*] 

6.  Constitutional  Law  (J  311* )— Due  Pbo- 
CEss  of  Law— Change  in  Rules  of  Evi- 
dence. 

Nor  is  this  statute,  if  considered  merely 
as  a  change  in  the  rules  of  evidence,  in  viola- 
tion of  Const  U.  S.  Amend.  14,  prohibiting 
the  deprivation  of  life,  liberty,  or  property 
without  due  process  of  law;  for  the  right  to 
have  one's  controyersies  determined  by  the  ez- 
isting  rules  of  evidence  is  not  a  vested  right, 
and  reasonable  changes  may  be  made. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Gent  Dig.  {  932;  Dec  Dig.  { 
811.*] 


7.  Damages    (§   96*)— Pebsonal   iNJUBiEfr— 
Instbuctions. 

In  a  personal  injury  action,  plaintiff  should 
recover  damages  proportionate  to  the  injuries 
sustained. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  222-229;   Dec  Dig:.  §  96.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Yorl£  County;     R.  C.  Watts,  Judge. 

Action  by  Leonard  B.  Drennan,  revived  In 
the  name  of  Lida  E.  Drennan,  as  adminis- 
tratrix of  the  estate  of  Leonard  B.  Drennan, 
deceased,  against  the  Southern  Railway,  Car- 
olina Division,  and  Southern  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

The  exceptions  were  as  follows: 
**(1)  Because  his  honor  erred  in  allowing 
John  T.  Roddey,  one  of  plaintiff's  witnesses, 
to  testify,  over  the  objection  of  defendants, 
as  to  certain  negotiations  that  toob:  place  be- 
tween the  town  council  of  Rock  Hill  and 
Southern  Railway  Company  before  the  inju- 
ries to  plalntifTs  intestate,  and  as  to  the  put- 
ting in  of  an  alarm  system  at  certain  cross- 
ings in  said  city  of  Rock  Hill,  and  that  same 
were  talcen  out;  the  error  being  that  said  tes- 
timony was  irrelevant  and  incompetent,  and 
was  prejudicial  to  the  defendants. 

"(2)  Because  his  honor  erred  in  reading  to 
the  jury  in  his  charge  sections  2132  and  2139 
of  the  Code  of  Laws  for  1902,  and  in  charg- 
ing the  Jury  as  follows:  'Now,  gentlemen,  I 
charge  you,  as  a  matter  of  law,  if  you  should 
conclude  or  believe  that  these  signals  were 
not  given,  as  required  by  this  statute,  then, 
under  the  decisions  of  our  Supreme  Court, 
that  is  negligence  per  se;  and  if  there  was  a 
failure  on  the  part  of  the  railroad  company, 
its  agents  and  servants,  to  give  the  signals 
with  reference  to  crossing  of  the  highway, 
street,  or  traveled  place,  as  required  by  the 
statutes,  which  I  have  read  to  you,  and  if 
Mr.  Drennan  was  injured  by  any  carelessness 
and  negligence  on  their  part,  and  that  care- 
lessness and  negligence  or  failure*  to  give 
signals,  or  anything  of  that  sort,  was  the  di- 
rect and  proximate  cause  of  his  injury,  then, 
under  circumstances  of  that  sort,  he  would 
be  entitled  to  recover,  unless  you  think  that 
at  the  time  he  was  injured,  or  at  the  time  of 
the  collision,  if  there  was  one  at  a  crossing, 
that  Mr.  Drennan  was  guilty  of  gross  or  will- 
ful negligence,  or  was  acting  in  violation  of 
law,  and  that  such  gross  and  willful  negli- 
gence or  unlawful  act  contributed  to  his  in- 
jury. In  other  words.  In  order  to  make  this 
thing  perfectly  plain  to  you,  I  have  already 
charged  you  that  the  law  of  contributory 
negligence  is  a  good  defense  as  to  a  case  of 
ordinary  negligence;  but  the  law  is  a  little 
different  where  a  man  is  injured  at  a  cross- 
ing, where  a  public  highway,  street,  or  trav- 
eled place  crosses  a  railroad,  if  the  parties 
in  charge  of  the  locomotive  or  train  fall  to 
give  the  statutory  signals  at  the  crossing, 
and  that  failure  or  negligence  on  their  part 
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is  the  direct  and  proximate  cause  of  his  In- 
jury.' The  error  being:  (1)  That  his  honor 
thereby  charged  the  Jury  that  ordinary  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff would  not  defeat  Ms  action  if  there  was 
*any  carelessness  and  negligence'  on  the  part 
of  the  defendants,  *or  failure  to  give  signals*; 
the  law  clearly  b^ng  that,  if  there  was  any 
contributory  negligence  on  the  part  of  the 
plaintiffi  the  same  would  defeat  tiis  action 
in  all  cases  not  falling  under  section  2139  of 
the  statute.  (2)  That  such  charge  was  mis- 
leading and  confusing  to  the  Jury. 

'*(3)  Because  his  honor  erred  in  charging 
the  Jury,  after  having  read  said  sections  of 
the  statute,  as  follows:  'Ordinarily,  the 
want  of  ordinary  care  on  the  part  of  the  per- 
son injured,  the  failure  on  his  part  to  ob- 
serve due  care  or  due  precaution,  if  that 
failure  to  observe  due  care  and  due  precau- 
tion on  his  part  in  any  manner  contributed 
towards  his  injury  as  a  direct  and  proximate 
cause,  then  he  cannot  recover;  but  where  he 
is  injured  by  a  collision  at  a  public  crossing 
by  a  locomotive  engine,  and  the  parties  in 
charge  of  that  engine  fail  to  give  the  statu- 
tory signals — ^that  Is,  ringing  the  bell  or 
blowing  the  whistle  within  500  yards,  and 
keeping  it  up  until  they  get  over  the. travel- 
ed place,  highway,  or  public  crossing — a  mere 
want  of  ordinary  care  on  his  part,  if  he  is  in- 
jured under  those  circumstances,  will  not 
prevent  a  recovery;  but  the  Jury  must  be 
satisfied  that  at  the  time  of  the  injury  or 
collision,  if  there  was  one,  that  the  party  in- 
jured was  guilty  of  gross  or  willful  negli- 
gence, or  was  acting  in  violation  of  law,  and 
such  gross  or  willful  negligence  or  unlawful 
act  contributed  to  liis  injury.'  Tlie  error  be- 
ing: (1)  That  ordinary  contributory  negli- 
gence on  the  part  of  the  plaintiff  will  defeat 
his  cause  of  action  in  all  cases,  unless  he 
was  injured  by  a  collision  at  a  crossing 
through  failure  to  give  the  statutory  signals. 
(2)  That  section  2139  of  the  Code,  under 
which  such  charge  was  given,  is  in  violation 
of  article  5  of  the  Constitution  of  the  United 
States,  and  also  section  1  of  article  14  of  the 
Constitution  of  the  United  States,  and  also 
of  sections  5  and  17  of  article  1  of  the  Con- 
stitution of  the  state  of  South  Carolina,  in 
that  said  statute  deprives  railroad  companies 
of  their  property  without  due  process  of  law, 
and  denies  to  them  the  equal  protection  of 
the  law,  in  that  it  deprives  railroad  compa- 
nies of  the  defense  of  contributory  negligence 
in  cases  embraced  within  its  terms,  while  it 
allows  to  the  individual  injured  a  cause  of 
action  for  ordinary  negligence,  and  thereby 
allows  him  to  recover  damages  when  his  own 
contributory  negligence  was  a  proximate 
cause  of  his  injuries. 

"(4)  Because  his  honor  erred  in  charging 
the  Jury  with  reference  to  the  measure  of 
damages  to  which  the  plaintiff  would  be  en- 
titled, if  she  was  entitled  to  recover,  by 
charfi^  the  Jury  that  sb«  could  recover 


damages  proportionate  to  the  injuries  sus- 
tained; the  error  being:  (1)  That  for  ordi- 
nary personal  injuries,  where  no  cause  of  ac- 
tion for  punitive  damages  has  been  made  out, 
only  comi>ensatory  damages  are  recoverable. 
(2)  That  under  sudi  charge,  the  Jury  was 
permitted  to  give  the  same  measure  of  dam- 
ages as  are  allowed  under  the  Lord  Camp- 
bell's Act,  and  prescribed  in  section  2852  of 
the  Code  of  Laws  for  South  Carolina. 

"(5)  Because  his  honor  erred  in  not  grant* 
ing  a  new  trial  upon  the  third  and  fourth 
grounds,  which  were  as  follows:  *(3)  That 
the  undisputed  evidence  in  the  case  shows 
that  the  plaintiff's  intestate  was  guilty  of 
contributory  negligence  as  a  matter  of  law, 
in  that,  when  he  had  an  opportunity  for  see- 
ing the  approach  of  the  engine,  he  failed  to 
take  any  precautions  whatsoever  for  his  own 
safety.  (4)  That  the  undisputed  evidence  in 
the  case  shows  that  plaintiff's  intestate  was 
guilty  of  gross  or  willful  negligence  in  ap- 
proaching track  of  defendants,  when  he  had 
the  opportunity  of  discovering  the  approach 
of  the  engine  thereon,  and  in  failing  to  ob- 
serve any  care  or  take  any  precautions  what- 
soever for  his  safety.'  The  error  being  that 
the  undisputed  evidence  in  the  case  shows 
that  plaintiff's  intestate  was  guilty  not  only 
of  contributory  negligence,  but  of  gross  and 
willful  negligence,  in  tliat  he  attempted  to 
cross  defendants'  track  without  making  any 
effort  to  see  whether  the  engine  was  ap- 
proaching, and  without  taking  any  precau- 
tion whatsoever  for  his  own  safety,  when  his 
attention  had  been  called  to  the  matter,  and 
in  failing  to  observe  the  slightest  degree  of 
care  for  his  own  safety  and  protection. 

"(6)  Because  his  honor  erred  in  refusing  to 
grant  a  new  trial  upon  the  seventh  ground, 
which  was  as  follows:  '(7)  That  the  undis- 
puted evidence,  as  well  as  the  great  prepon- 
derance thereof,  clearly  shows  that  the  plain- 
tiff's intestate  could  have  seen  the  approach- 
ing engine,  and  could  have  safely  stopped  in 
time  to  avoid  injury,  if  he  had  exercised  any 
care  to  discover  its  approach  before  he  heed- 
lessly went  on  the  track  of  defendants.'  The 
error  b^lng  that  the  undisputed  evidence 
clearly  shows  that  plaintiff's  intestate,  by 
exercising  the  slightest  degree  of  care,  could 
have  seen  the  approaching  engine,  and  could 
have  stopped  in  time  to  have  avoided  injury 
to  himself;  but  he  failed  to  exercise  the 
slightest  degree  of  care,  and,  on  the  contrary, 
heedlessly  went  upon  said  track. 

"(7)  Because  his  honor  erred  in  refusing 
to  grant  a  new  trial  upon  the  eighth  and 
ninth  grounds,  which  were  as  follows:  '(8) 
That  the  verdict  of  the  Jury,  considered  as  a 
verdict  for  compensatory  damages,  under  all 
the  facts  in  the  case,  was  grossly  excessive. 
(9)  That  the  verdict  of  the  Jury,  considered 
as  a  verdict  for  compensatory  damages,  un- 
der all  the  testimony,  is  so  grossly  excessive 
as  to  clearly  show  that  it  was  the  result  of 
sympathy,  passion,  and  prejudice  on  the  iMirt 
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of  tbe  Jury/  The  error  being:  (1)  That  the 
verdict  Is  grossly  excessire,  considered  as  a 
verdict  for  compensatory  damages.  (2)  That 
such  verdict,  considered  as  a  verdict  for  com- 
pensatory damages,  Is  so  excessive  as  to 
clearly  show  that  It  was  the  result  of  sympa- 
thy, passion,  or  prejudice  on  the  part  of  the 
Jury. 

**(8)  That  his  honor  erred  in  refusing  to 
ifrant  a  new  trial  upon  the  tenth  and 
eleventh  grounds,  which  were  as  follows: 
*(10)  That  section  2139  of  the  Code  of  Laws, 
which  provides  that  a  person  who  is  injured 
in  his  person  or  property  by  collision  with 
engines  or  cars  of  a  railroad  corporation  at  a 
crossing  Is  entitled  to  recover  all  damages 
caused  by  said  collision,  when  it  appears  that 
the  corporation  neglected  to  give  the  sig- 
nals required,  gives  a  cause  for  action  for 
simple  negligence  in  fttUlng  to  give  said  sig- 
nals. At  the  same  time,  said  section  deprives 
the  railroad  corporation  of  the  defense  of  or- 
dinary contributory  negligence,  thus  fixing 
one  standard  of  care  for  the  corporation  and 
a  different  standard  of  care  for  the  injured 
person,  thereby  depriving  the  defendant  cor- 
poration of  the  equal  protection  of  the  law, 
in  plain  violation  of  the  provisions  of  both 
the  state  and  federal  Constitutions.  (11) 
That  it  was  error  to  charge  the  Jury  that  an 
injured  person  could  recover  damages  under 
said  section  2139  for  simple  negligence  In 
failing  to  give  the  statutory  signals,  if  such 
failure  contributed  to  the  injury  of  said  in- 
jured person,  and  that  in  such  a  case  the  in- 
jured person  would  be  entitled  to  recover, 
unless  It  was  shown  that,  in  addition  to  a 
mere  want  of  ordinary  care,  such  injured 
person  was,  at  the  time  of  the  collision,  guilty 
of  gross  and  willful  negligence,  or  was 
acting  in  violation  of  the  law,  and  that  such 
gross  or  willful  negligence  or  unlawful  act 
contributed  to  the  injury,  because  said  sec- 
tion 2139  is  in  plain  violation  of  the  provi- 
sions of  both  the  state  and  the  federal  Con- 
stitutions, in  that  it  makes  the  railroad  cor- 
poration liable  for  damages  for  ordinary  or 
simple  negligence,  and  deprives  said  corpora- 
tion of  the  defense  of  contributory  negligence 
arising  from  a  lack  of  ordinary  care  on  the 
part  of  said  injured  person,  thereby  imposing 
one  standard  of  care  for  the  defendant  corpo- 
ration and  a  different  standard  of  care  for 
the  plaintiff,  thus  Imposing  unequal  burdens 
upon  the  plaintiff  and  defendant  in  such  cas- 
es, when  both  may  be  guilty  in  an  equal  de- 
gree of  the  same  kind  of  negligence.'  The 
error  being  that  section  2139  is  in  violation 
of  article  5,  and  also  of  section  1,  art  14,  of 
the  Constitution  of  the  United  States,  and 
is  also  in  violation  of  sections  5  and  17  of 
article  1  of  the  Constitution  of  South  Caro- 
lina, in  that  it  deprives  railroad  corporations 
of  their  property  without  due  process  of  law, 
and  denies  to  them  the  equal  protection  of 
the ,  law.  (2)  Because  said  section  deprives 
railroad  companies  of  the  equal  protection  of 


the  laws,  in  that  it  deprives  railroad  com- 
panies of  the  defense  of  contributory  negli- 
gence, while  it  allows  to  the  injured  ];>erson 
a  cause  of  action  for  simple  negligence, 
thereby  fixing  one  standard  of  care  for  the 
railroad  company  and  a  different  standard 
of  care  for  the  traveler,  and  thus  deprives 
the  railroad  company  of  the  equal  protection 
of  the  laws.  (3)  Because  said  section  deprives 
railroad  corporations  of  the  equal  protec- 
tion of  the  laws,  in  that  it  makes  railroad 
corporations  liable  for  damages  for  ordinary 
or  simple  negligence,  and  gives  to  the  injured 
party  a  cause  of  action  for  such  ordinary  or 
simple  negligence,  but  deprives  the  railroad 
company  of  the  defense  of  contributory  neg- 
ligence arising  from  the  lack  of  ordinary  care 
on  the  part  of  the  injured  person,  and  thus 
imposes  one  standard  of  care  for  the  defend- 
ant corporation  and  a  different  standard  of 
care  for  the  traveler,  who  may  be  injured, 
thereby  imposing  unequal  burdens  upon  the 
plaintiff  and  defendant  in  such  case,  when 
both  may  be  guilty  in  an  equal  degree  of  the 
same  kind  of  negligence,  thus  allowing  an  in- 
jured party  to  recover  damages  in  a  case 
where  his  own  negligence  was  a  proximate 
cause  of  his  injury." 

B.  L.  Abney,  of  Columbia,  and  McDonald 
&  McDonald,  of  Winnsboro,  for  appellantSi 
Thos.  F.  McDow,  of  Yorkville,  for  respondent 

GARY,  C.  J.  The  following  statement  ap- 
pears in  the  record:  "The  above  action  was 
commenced  in  the  court  of  common  pleas  for 
York  county,  S.  C,  by  Leonard  B.  Drennan, 
plaintiff's  intestate,  by  the  service  of  a  sum« 
mons  and  complaint  on  the  defendants  on 
the  6th  day  of  October,  1910.  The  action 
was  brought  by  said  plaintiff  to  recover  the 
sum  of  $25,000  damages,  actual  and  punitive, 
for  personal  injuries  alleged  to  have  been 
sustained  by  said  plaintiff  at  Wilson  street 
crossing,  in  the  city  of  Rock  Hill,  on  July 
12,  1910,  through  the  alleged  concurrent  neg- 
ligence, recklessness,  willfullness,  and  wan- 
tonness of  the  defendants,  as  set  out  in  the 
complaint  Thereafter,  on  the  20th  day  of 
October,  1911,  the  said  plaintiff,  Leonard  B. 
Drennan,  died  from  typhoid  fever,  and  the 
action  was  subsequently  continued  in  the 
name  of  Lida  EL  Drennan,  his  widow  and  du- 
ly appointed  a,dministratrix,  by  an  order  of 
the  court  of  common  pleas  made  in  the  ac- 
tion. The  case  was  tried  at  the  November, 
1911,  term  of  the  court  for  York  county,  and 
resulted  in  a  verdict  in  favor  of  the  plain- 
tiff for  the  sum  of  $15,000.  During  the 
progress  of  the  trial,  the  Jury  was  sent  to 
view  the  premises.  A  motion  for  a  new  tri- 
al was  thereupon  made  upon  the  minutes  of 
the  court,  but  the  same  was  refused,  and 
Judgment  was  entered  against  the  defend- 
ants." 

The  defendants  appealed  upon  exceptions, 
which  will  be  reported. 

[1-3]  The  first  question  that  will  be  con- 
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sldered  is  presented  by  the  exception  nnm- 
bered  1.  When  the  testimony  was  offered,  the 
defendants'  attorneys  did  not  object  to  its 
introduction,  on  the  gronnd  that  it  was  ir- 
relerant,  but  on  the  grounds  (1)  that  it  was 
not  \n  writing,  and  (2)  that  there  was  no  al- 
legation of  the  complaint  to  which  it  was  re- 
sponsive. It  will  thus  be  seen  that  the 
grounds  mentioned  in  the  exception  are  not 
the  same  as  were  urged  on  circuit  But,  waiv- 
ing such  objection,  the  testimony  was  compe- 
tent for  the  purpose  of  proving  that  the  de- 
fendants had  notice  of  the  dangerous  condi- 
tion at  the  crossing.  Furthermore,  it  has 
not  been  made  to  appear,  even  if  there  was 
error,  that  it  was  prejudicial. 

[4]  The  second  exception  raises  the  next 
question  for  determination.  The  rules  of 
evidence  are  different  in  cases  where  the  in- 
jury at  a  crossing  results  directly  from  the 
failure  of  the  railroad  company  to  give  the 
statutory  signals,  and  in  cases  where  the  in- 
Jury  was  proximately  caused  bp  other  acts 
of  negligence.  In  cases  where  the  injury  is 
the  direct  result  of  a  failure  on  the  part  of 
the  railroad  company  to  comply  with  the  re- 
quirements of  the  statute  as  to  signals,  it 
cannot  escape  liability,  unless  it  shows  that, 
in  addition  to  a  mere  want  of  ordinary  care, 
the  person  injured  was,  at  the  time  of  the 
collision,  guilty  of  gross  or  willful  negli- 
gence, or  was  acting  in  violation  of  the  law. 
In  all  other  cases,  it  is  only  Incumbent  on 
the  railroad  company  to  show  a  want  of  or- 
dinary care  on  the  part  of  the  person  injur- 
ed, which  contributed  to  the  injury  as  a 
proximate  cause,  and  without  which  the  in- 
Jurj»  would  not  have  occurred.  By  reference 
to  the  charge,  it  will  be  seen  that  his  honor, 
the  presiding  Judge,  clearly  instructed  the 
Jury  as  to  this  difference. 

[5]  We  proceed  to  consider  the  exceptions 
attacking  the  constitutionality  of  section  2139 
of  the  Code  of  Laws,  which  is  as  follows: 
"R  a  person  is  injured  in  his  person  or 
property  by  collision  with  the  engine  or  oars 
of  a  railroad  corporation  at  a  crossing,  and 
it  appears  that  the  corporation  neglected  to 
give  .the  signals  required  by  this  chapter, 
«  «  *  and  that  sueh  neglect  contributed 
to  the  injury,  the  corporation  shall  be  liable 
for  all  damages  cai;ised  by  the  collision, 
•  •  •  unless  it  is  showji  that,  in  addition 
to  a  mere  want  of  ordinary  care,  the  person 
injured,  or  the  person  having  charge  of  his 
persoQ  or  property,  wasj  at  the  time  of  the 
collision,  guilty  of  gross  or  willful  negligence, 
or  was  acting  in  violation  of  the  law;  and 
that  such  gross  or  willful  negligence,  or  nn- 
lawful  act,  contributed  to  the  injury." 

The  canstitudonality  of  said  statute  was 
deteimined  in  the  case  of  Kamlnitsky  v. 
RaUway,  25  &  O.  53.  In  that  case  the  court 
uses  this  language:  "It  is  said  that  the  pro- 
vision in  regard  to  the  proof  of  negligence 
was  not  really  an  amendment  of  the  charter, 
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but  a  change  in  the  law  of  evidence.  If  this 
were  so,  it  would  not  make  it  unconstitution- 
al. The  right  to  have  one's  controversies 
determined  by  existing  rules  of  evidence  is 
not  a  vested  right  Like  other  rules  affecting 
the  remedy,  they  must  therefore  at  all  times 
be  subject  to  modification  and  control  by 
the  Legislature.'  Cool.  Con.  lim.  452,  453. 
We  do  not,  however,  consider  that  by  the 
aforesaid  provision  the  main  object  of  the 
Legislature  was  to  make  a  change  in  the 
law  of  evidence,  but  to  induce  compliance 
with  the  previous  requirement  as  to  signals. 
The  rule  of  evidence  as  to  negligence  was 
made  to  apply  only  in  case  of  failure  to  give 
the  required  signals;  and  it  is  manifest  that 
the  purpose  was  to  give  an  additional  sanc- 
tion to  the  provision  requiring  the  signals  to 
be  given." 

The  court  then  quotes  with  approval  the 
following  language  from  Pierce  on  Railroads 
(page  460):  "A  railroad  company,  although 
no  power  is  reserved  to  amend  or  repeal  its 
charter,  is  nevertheless  subject,  like  individ- 
uals, to  such  police  laws  as  the  Legislature 
may,  from  time  to  time,  enact  for  the  safety 
and  health  of  citizens  and  the  general  con- 
venience and  good  order.  Its  property  and 
essential  franchises  are,  indeed,  protected  by 
the  Constitution;  but  the  company  itself  is 
not  thereby  placed  above  the  laws.  It  was 
not  the  design  of  that  instrument  to  disarm 
the  states  of  the  power  to  pass  laws  to  pro- 
tect the  lives,  limbs,  health,  and  morals  of 
citizens,  and  to  regulate  their  conduct  to- 
wards each  other,  and  the  mode  of  using  prop- 
erty, 00  that  different  owners  may  not  injure 
each  other.  Such  laws  may  incidentally  im- 
pair the  value  of  franchises,  or  of  rights  held 
under  contracts ;  but  they  are  enacted  diverso 
intuitu,  and  are  not  within,  the  constitution- 
al inhibition." 

.  The  rule  as  to  classification,  under  the 
fourteenth  amendment  to  the  federal  Consti- 
tution, is  thus  clearly  stated  by  the  court, 
through  Mr.  Justice  Van  Devanter>  in  the 
case  of  Lindsley  v.  Natural  Carbonic  Gas  Co., 
220  U.  8.  61,  31  Sup.  Ct  337,  55  L.  Bd.  369: 
''(1)  The  equal  protection  clause  of  the  four- 
teenth amendment  does  not  take  from  the 
state  the  power  to  classify  in  the  adoption 
of  police  laws,  but  admits  of  the  exercise  of 
a  wide  scope  of  discretion  In  that  regard,  and 
avoids  what  Is  done  only  when  it  is  without 
any  reasonable  basis,  and  therefore  is  pure- 
ly arbitrary.  (2)  A  classification  having  some 
reasonable  basis  does  not  offend  against  that 
clause,  merely  because  it  is  not  made  with 
mathematical  nicety,  or  because  in  practice 
it  results  in  some  inequality.  (3)  When  the 
dassifldation  in  such  a  law  is  called  tn  ques- 
tion, if  any  state  of  facts  reasonably  can  be 
conceived  that  would  sustain  it,  the  existence 
of  that  state  of  facts  at  the  time  the  law 
was  enacted  must  be  assumed.  (4)  One  who 
assails  the  classification  in  such  a  law  must 
carry  the  burden  of  showing  that  it  does  not 
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rest  upon  any  reasonable  basis,  but  is  essen- 
tially arbitrary." 

Section  2139  of  the  Code  of  Laws  was  the 
outgrowth  of  the  necessity  for  legislation  to 
protect  the  traveling  public  at  highway  cross- 
ings, and  it  is  peculiarly  applicable  to  rail- 
ways; in  fact  it  is  difficult  to  conceive  how 
any  but  railways  could  be  included  in  the 
classification.  This  case,  therefore,  is  em- 
braced within  the  principles  announced  tn  the 
case  last  mentioned. 

[6]  We  proceed  to  consider  whether  the 
said  section  is  in  violation  of  the  fourteenth 
amendment  to  the  Constitution  of  the  Unit- 
ed States,  which  provides  that  no  state  shall 
deprive  any  person  of  life,  liberty,  or  proper- 
ty without  due  process  of  law.  In  constru- 
ing section  2139  of  the  Code  of  Laws,  the 
court  stated,  in  Kaminitsky  v.  Railway,  25 
S.  C.  63,  that  the  main  object  of  that  section 
was  not  to  make  a  change  in  the  law  of  evi- 
dence, but  to  induce  compliance  with  the 
statutory  requirements  as  to  signals.  But, 
even  if  the  intention  of  said  section  was  to 
change  the  rules  of  evidence  in  the  manner 
therein  stated,  it  would  not  be  repugnant  to 
the  provisions  of  the  fourteenth  amendment 
to  the  federal  Constitution  as  to  due  process 
of  law.  Rules  of  evidence  may  be  changed 
whenever  the  grounds  for  such  change  are 
reasonable.  A  conspicuous  instance  of  such 
change  appears  in  section  15,  art.  9,  of  the 
Constitution,  which  provides  that  "knowledge 
by  any  employ^  injured,  of  the  defective  or 
unsafe  character  of  any  machinery,  ways,  or 
appliances,  shall  be  no  defense  to  an  action 
for  injury  caused  thereby,  except  as  to  con- 
ductors or  engineers  in  charge  of  dangerous 
or  unsafe  cars,  or  engines  voluntarily  operat- 
ed by  them,"  Another  instance  of  such 
change  appears  in  the  act  of  Congress,  ap- 
proved the  11th  of  June  1906  (Act  June  11, 
1906,  c.  3073,  i  2,  34  Stat  232  [U.  S.  Comp. 
St  Supp.  1911,  p.  13171),  which  provides  that 
in  all  actions  brought  against  common  car- 
riers to  recover  damages  for  personal  in- 
juries to  an  employ^,  or  where  such  injuries 
have  resulted  in  his  death,  the  fact  that  the 
employ^  may  have  been  guilty  of  contribu- 
tory negligence  shall  not  bar  a  recovery, 
where  his  contributory  negligence  is  slight, 
and  that  of  the  employer  was  gross  in  com- 
parison; but  the  damages  shall  be  diminish- 
ed by  the  jury  in  proportion  to  the  amount 
of  negligence  attributable  to  such  employ^ 
One  reason  for  the  change  in  the  rules  of  evi- 
dence by  section  2139  of  the  Code  of  Laws 
is  that  in  many  instances  the  party  colliding 
with  the  train  of  cars  is  instantly  killed;  and 
the  railroad  company  would  have  a  decided 
advantage  if  it  was  only  required  to  prove 
that  the  person  injured  was  guilty  of  ordi- 
nary contributory  negligence.  The  necessity 
of  the  case  requires  proof  of  more  than  or- 
dinary negligence  on  the  part  of  the  person 
Injured.    A  like  necessity  caused  a  change  in 


the  rules  of  evidence,  where  cattle  were  kill- 
ed by  a  railroad  train,  as  will  be  seen  by  the 
case  of  Danner  v.  Railway,  4  Rich.  329,  55 
Am.  Dec.  678,  in  which  it  was  held  that 
there  was  a  presumption  of  negligence  aris- 
ing from  the  mere  act  of  killing  the  stodc 

[7]  The  next  question  that  will  be  consid- 
ered is  presented  by  the  fourth  exception. 
When  the  charge  is  considered  in  its  entirety, 
It  will  be  seen  that  his  honor,  the  presiding 
judge,  instructed  the  jury  that  the  basis  of 
recovery  by  the  plaintiff  was  the  amount  of 
actual  damages  sustaioed  by  her  intestate. 
But,  even  if  he  had  charged  as  contended  by 
the  appellant's  attorneys,  it  would  not  have 
constituted  error.  Sullivan  v.  Railway,  85 
S.  C.  532,  67  S.  E.  905. 

The  last  question  is  whether  there  was  er- 
ror in  refusing  the  motion  for  a  new  trial, 
on  the  ground  that  the  verdict  was  arbitrary, 
and  was  the  result  of  sympathy,  passion,  and 
prejudice.  There  is  nothing  in  the  record 
tending  to  show  such  fact 

Judgment  affirmed. 

WOODS,  HTDRICK,  and  FRASER,  JJ., 
concur. 
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MARTIN  V.  HUGHES  CREEK  COAL  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  23,  1912.    Rehearing  Denied 

June  15,  1912.) 

(Syttahua  ly  the  Court.) 

Railroads  (J  369*) —Operatiow  — Persons 

ON  Tragk--Oarb  Required. 

A  coal  mining  corporation,  operating  on 
its  own  private  premises  a  private  railway  for 
couveying  cars  to  its  tipple  for  loading,  owes 
no  duty  to  keep  a  lookout  for  children  on  its 
track,  and  is  not  liable  for  injury  to  a  child 
from  a  moving  car;  its  operator  not  seeing  the 
child. 

[Ed.  Note.— For  other  cases,  see  Railroad^ 
Cent  Dig.  U  1259-1202;    Dec.  Dig.  |  369.*] 

Miller  and  Williams,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  Albert-*  A.  Martin,  an  infant, 
against  the  Hughes  Creek  Coal  Company. 
From  a  Judgment  granting  a  new  trial  aft- 
er verdict  for  plaintiff,  he  brings  error.  Af- 
firmed. 

Cato  &  Bledsoe,  for  plaintiff  in  error. 
Brown,  Jackson  &  Knight,  for  defendant  in 
error. 

BRANNON,  J.  The  Hughes  Creek  Coal 
Company  is  a  private  corporation  engaged 
in  mining  coal,  its  works  being  on  land  own- 
ed by  it  on  the  line  of  the  Kanawha  &  Mich- 
igan Railroad.  As  a  part  of  Its  operating 
equipment  it  has  tracks  for  receiving  empty 
railroad  cars  and  loading  coal,  connecting 
with  the  said  railroad  as  switch  tracks,  but 
on  its  own  land.  It  had  some  empty  cars 
standing  on  one  of  its  tracks.     The  track 


•For  other  casea  m«  ume  topic  and  section  NUMBER  in  Dec  Dig,  A  Am.  Die.  Key  No.  Serlea  A  Rep'r  Indexea 
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bad  a  slight  down  grade  from  a  point  at  the 
top  of  the  grade  called  a  knuckle,  the  point 
where  empty  cars  stood.  One  of  the  com- 
pany's employes,  in  order  to  take  one  of 
these  cars  from  the  knuckle  to  the  coal  tip- 
ple to  be  loaded  from  the  mine,  started  it 
down  the  light  one  degree  grade,  it  moving 
by  gravity,  and,  having  started  by  prying  it 
with  a  crow  bar,  he  got  on  the  rear  end  of 
the  gondola  car,  and  moved  slowly,  he  says 
occupying  him  five  mlnntes,  to  the  f^nt  end, 
where  the  brake  was;  the  car  moving  slowly, 
at  the  rate  of  three  or  four  miles  an  hour. 
The  plaintiff,  a  child  of  28  months,  named 
Albert  A.  Martin,  got  out  of  the  gate  of  the 
yard  of  its  home,  went  to  this  track,  and  in 
seeking  to  cross  one  of  his  arms  was  caught 
by  the  moving  car  and  so  badly  mashed  at 
the  elbow  that  amputation  of  its  arm  was 
necessary.  In  an  action  brought  by  the 
child  a  verdict  was  found  for  him,  which 
was  set  aside  by  the  court,  and  Martin 
brings  a  writ  of  error. 

The  coal  company  upon  its  own  premises 
was  using  the  car  In  a  lawful  manner  in  the 
transaction  of  its  business.  The  child  had 
no  right  upon  the  railroad  track,  and  was 
thus,  in  the  eye  of  the  law,  a  trespasser.  It 
is  not,  legally  speaking,  harsh  or  unwar- 
ranted to  denominate  a  child  a  trespasser 
under  such  circumstances;  for  he  is  on  the 
property  of  others  uninvited,  where  he  has 
no  right  to  be.  He  is  in  law  a  trespasser, 
and  the  owner  of  the  premises  owes  him  no 
duty  except  not  to  wantonly  or  willfully  in- 
jure him.  The  same  rule  here  applies  to  a 
child  as  to  an  adult  Palmer  v.  Oregon 
Short  Line,  34  Utah,  408,  08  Pac.  689,  16 
Ann.  Ca&  229,  note  page  680.  In  note  in 
16  Ann.  Gas.  247,  are  cited  many  cases 
for  the  proposition  that  "the  recent  cases 
adhere  to  the  rule  that  railroad  compa- 
nies ordinarily  owe  no  duty  to  diildren  tres- 
passing on  their  tracks,  except  the  nega- 
tive one  not  to  injure  them  after  discover- 
ing their  presence."  It  owes  no  affirmative, 
positive  duty.  That  great  writer,  Thomp- 
son, in  his  work  on  Negligence  (volume  1,  U 
1024,  1025),  says,  "As  a  general  rule,  he  [the 
owner  of  premises]  is  not  bound  to  keep  his 
premises  safe  or  in  any  particular  condition 
for  the  benefit  of  treipaaaing  children  of  his 
neighbor,  or  for  the  benefit  of  children  who 
occupy  no  more  favorable  condition  than 
that  of  the  bare  licensees."  "The  general 
rule  undoubtedly  is  that  the  owner  or  oc- 
cupier of  land  is  not  bound  to  take  pains  to 
prepare  his  premises  in  any  particular  way, 
to  the  end  of  promoting  the  safety  of  chil- 
dren who  may  come  thereon  as  trespassers 
or  as  bare  licensees,  but  that,  as  in  the  case 
of  adults,  they  take  the  premises  as  they 
find  them,  and  if  they  are  killed  or  injured 
by  reason  of  condition  in  which  they  find 
them,  this  does  not  give  a  right  to  an  action 
for  damages.  liability  extends  only  to  wan- 
ton injuries.  One  doctrine  under  this  head 
is  that  if  a  child  trespasses  upon  the  prem- 


ises of  the  defendant,  and  is  Injured  in  con- 
sequence of  something  that  befalls  him  while 
so  trespassing,  he  cannot  recover  damages, 
unless  the  injury  was  wantonly  infiicted,  or 
was  due  to  the  recklessly  careless  conduct  of 
the  defendant."  Thompson  personally  criti- 
cises the  rule,  but  says  it  is  beyond  question 
the  established  law.  We  held  this  same 
principle  in  Uthermohlen  v.  Boggs  Run  Co., 
50  W.  Va.  457,  40  S.  E.  410,  55  L.  R.  A.  911, 
88  Am.  St.  Rep.  884,  Ritz  v.  Wheeling,  45  W. 
Va.  262,  81  S.  B.  993,  43  li.  R.  A.  148,  Conrad 
T.  Railroad  Co.,  64  W.  Va.  176,  61  S.  E.  44, 16 
L.  R.  A.  (N.  S.)  1129,  and  Dicken  v.  Liverpool 
Co.,  41  W.  Va.  511,  23  S.  El.  582,  cases  of  in- 
jury to  children.  In  them  is  full  discussion 
of  this  subject,  and  we  shall  not  repeat  their 
contents,  or  tediously  elaborate.  We  assert 
that  those  cases  do  lay  down  principles 
which  control  the  present  case.  As  the  law 
says  that  the  coal  company  owed  no  duty 
to  this  unfortimate  child,  there  could  be  no 
legal  negligence;  and  where  there  is  no  neg- 
ligence there  is  no  liability.  If  the  employ^ 
had  seen  the  child  and  taken  no  care  to  save 
it,  then  we  could  say  there  was  negligence 
in  law,  constituting  wanton  or  willful  in< 
jury,  and  therefore  legal  liability  under  prio- 
ciples  above  stated;  but  the  boy  who  was 
moving  the  car  did  not  see  the  child.  It  is 
not  proven  or  claimed  that  he  did.  He  did 
not  know  tliat  the  cliild  had  been  injured 
until  the  car  reached  the  tipple,  when  he 
was  told  of  the  misfortune.  The  car  started 
before  the  chUd  reached  the  track.  Just  the 
distance  from  where  the  car  started  to 
where  the  child  received  its  hurt  is  not  cer- 
tain, but  from  76  to  90  feet  Bowers,  the 
boy  taking  the  car  down,  was  not  on  the  end 
of  the  car  next  to  the  child,  where  was  the 
only  brake,  but  at  the  rear  end,  seeming  not 
to  be  intent  on  the  brake,  as  the  car  was 
moving  BO  slowly,  and  the  tipple  not  reach- 
ed. Why  Bowers  did  not  see  the  child  may 
be  that,  being  on  the  back  end  of  the  car, 
and  the  box  of  the  car  being  four  boards 
high,  4V&  feet  from  fioor  to  top,  he  did  not 
see  it. 

But,  though  Bowers  did  not  see  the  child, 
yet  it  is  argued  that  he  could  and  should 
have  done  so.  This  is  a  claim  that  the  de- 
fendant was  bound  to  keep  a  lookout  for 
the  child.  This  claim  is  repelled  by  author- 
ities above,  as  they  hold  that  as  to  either 
children  or  adults  trespassing  on  private 
premises  the  owner  owes  no  duty,  except  not 
to  wantonly  injure  after  discovery  of  the 
presence  of  the  child.  Here  I  may  cite  a 
case  very  much  kindred  to  this  one  as  to  the 
general  principle  above  stated,  and  particu- 
larly as  to  the  matter  of  lookout  It  is 
Emerson  v.  Peteler,  35  Minn.  481,  29  N.  W. 
311,  59  Am.  Rep.  337.  A  contractor  was 
grading  a  street  for  a  city,  and  used  dump 
cars  in  a  street  moved  by  gravity  to  carry 
away  earth.  Two  children  got  on  one  of 
these  cars,  and  when  the  cars  were  in  mo- 
tion a  child  of  five  years  jumped  off  the  car 
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and  was  killed.  The  children  were  not  seen. 
The  court  said:  'The  only  ground  upon 
which  negligence  is  predicated  is  the  failure 
to  provide  better  police  superrision  of  the 
movement  of  the  cars  in  order  to  prevent 
children  from  boarding  them.  •  •  *  But 
we  do  not  think  the  law  required  the  defend- 
ant, under  this  circumstances,  to  provide  po- 
lice supervision  to  keep  off  intruders  or 
trespassers  from  these  cars,  whether  children 
or  adults.  He  was  engaged  in  improving  the 
street,  and  his  cars  and  track  were  lawfully 
in  it  for  such  purpose.  •  •  ♦  Where 
there  is  no  negligence,  the  incapacity  of  the 
child  who  happens  to  •  be  injured  cannot 
create  liability.  Kay  t.  Penn.  R.  Co.,  65 
Pa.  269,  271,  3  Am.  Rep.  628.  The  burden 
rested  on  the  plaintiff  to  establish  negli- 
gence, and  it  is  not  claimed  that  there  was 
any,  unless  the  failure  to  employ  help  to 
watch  and  keep  children  away  was  such. 
But  the  duty  which  the  defendant  owed 
these  children  was  not  to  keep  constant 
tcatch,  or  to  use  extraordinary  care,  to  pre- 
vent their  approach,  but,  when  discovered 
In  the  exercise  of  ordinary  care,  to  use  prop- 
er diligence  to  prevent  injury  to  them."  The 
court  said,  as  I  say  in  this  case,  that  it 
was  an  instance  of  imfortunate  accident,  im- 
posing no  liability  on  the  contractor. 

If  these  principles  do  not  rule  this  case, 
what  the  use  of  private  property?  Its  use 
is  all  there  is  of  benefit  in  it;  and  if  its  use 
is  to  be  so  restricted,  where  its  benefit?  It 
would  be  so  narrowed.  If  this  coal  com- 
pany could  not  freely  use,  on  its  own  ground, 
this  car  In  the  necessary  transaction  of  its 
work,  if  that  use  must  be  hampered  by  the 
duty  of  keeping  a  constant  Argus-eyed  watch, 
it  would  largely  detract  from  and  damage 
right  of  private  property.  If  these  principles 
do  not  apply,  where  is  the  limit? 

It  is  contended  that,  as  the  law  of  West 
Virginia  requires  public  railways  to  keep  a 
watch  on  the  track  to  see  children,  the  same 
reason  called  for  a  vratch  of  the  defendant's 
switch  track.  The  preponderance  of  au- 
thority, perhaps,  is  that  a  railroad  company 
is  not  bound  to  keep  a  watch  for  children 
on  its  track.  Palmer  v.  Short  Line,  84  Utah 
466,  98  Pac.  689,  16  Ann.  Cas.  228,  and  note 
page  247;  Southern  R.  Go.  v.  Ghatman,  124 
Oa.  1026^  53  S.  EL  692,  6  L.  R.  A.  (N.  S.)  283, 
4  Ann.  Gas.  675,  and  note  page  680.  But  our 
law  is  different  Gunn  v.  Railroad,  42  W. 
Ya.  676,  26  S.  E.  546,  36  L.  R.  A.  675.  How- 
ever there  is  a  difference  in  this  respect  be- 
tween a  public  railroad  and  one  of  a  coal 
operator  used  on  his  own  premises  for  trans- 
acting his  private  business.  The  one  is  a 
public  road;  the  other,  private.  The  public 
railroad  train  traverses  great  stretches  of 
country,  at  great  speed,  the  coal  operator's 
cars  go  slowly  a  short  distance.  We  know, 
by  judicial  cognizance  as  a  matter  known 
of  all  men,  that  great  numbers  of  people  do 
walk  on  the  public  railroad  track,  and  their 
presence  on  it  In  many  instances  may  be  ex- 


pected; not  so  in  the  case  of  the  private 
track  operated  in  carrying  on  a  coal  mine. 

We  think,  on  principles  above  stated,  that 
there  was  no  error  in  giving  the  following  in- 
structions: No.  2:  'The  court  instructs  the 
Jury  that  the  burden  of  proving  negligence 
is  upon  the  plaintiff,  and  that  the  bare  fact 
that  the  plaintiff  was  injured  does  not  raise 
a  prima  fade  presumption  of  negligence  on 
the  part  of  the  defendant**  No.  3:  "The 
court  instructs  the  Jury  that  the  defendant 
owed  no  duty  to  mere  trespassers  to  keep 
its  premises  safe,  and  the  fact  that  the  tres- 
passer is  a  child  does  not  alter  the  duty 
owed  to  him."  No.  4:  '*The  court  instructs 
the  jury  that  the  only  duty  owed  by  the  de- 
fendant to  the  plaintiff  was  not  to  wanton- 
ly or  willfully  injure  him,"  No.  5:  ''The 
court  instructs  the  Jury  that  the  defendant 
was  not  bound  to  take  pains  to  prepare  his 
premises  in  any  particular  way,  or  the  cars 
used  thereon,  to  the  end  of  promoting  safe- 
ty of  children  who  might  come  thereon  as 
trespassers  or  as  bare  licensees,  but  that 
the  plaintiff  must  take  the  premises  as  they 
were,  and  as  they  were  being  used,  at  the 
time  he  came  on  them,  and  if  they  believe 
from  the  evidence  that  the  defendant,  through 
its  servants,  did  not  willfully  or  wantonly 
injure  the  plaintiff,  then  they  must  find  for 
the  defendant"  No.  6:  **The  court  Instructs 
the  Jury  «that  the  law  is  that  the  defendant 
owed  to  the  plaintiff  no  higher  duty  or  ob- 
ligation than  it  owed  to  an  adult  who  may 
have  been  a  trespasser  upon  its  premises, 
and  that  in  order  for  the  plaintiff  to  reoov^ 
he  must  show  by  a  pr^)onderance  of  the 
evidence  that  Ed  Bower,  the  agent  of  the  de- 
fendant company,  willfully  or  wantonly  caus- 
ed the  injury  complained  of  in  the  plaintiff's 
declaration." 

We  think  the  court  should  have  given  ii»- 
struction  No.  1,  as  follows:  ''The  court  In- 
structs the  Jury  that  the  evidence  in  this 
case  is  not  sufficient  to  support  the  verdict 
for  the  plaintiff,  and  they  must  therefore 
find  for  the  defendant" 

Under  these  principles,  we  affirm  the  Jud^ 
ment  of  the  circuit  court,  granting  a  new 
trial. 

MILLER,  J.  (dissenting).  I  can  not  con- 
cur in  the  opinion  of  the  court  In  my  view 
it  is  not  supported  either  by  our  own  cases 
or  some  of  those  cited  in  the  opinion  from 
other  states. 

The  opinion  overlooks  very  important 
facts,  strongly  bearing  on  the  rights  of  the 
parties,  and  which  can  not  be  properly  ignor- 
ed in  any  Just  disposition  of  the  case.  The 
record  shows  that  while  the  side  track  Is 
located  on  the  private  grounds  of  defendant, 
it  likewise  appears  that  on  each  side  of  this 
side  track,  and  the  public  road  paralleling 
It  on  one  side«  and  the  railroad  of  the  Kana- 
wha &  Michigan  Railway  Gompany  parallel* 
ing  it  on  the  other,  defendant  had  built  for 
the  use  of  its  employees  some  fourteen  or  flf< 
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teen  dwelling  houses;  with  some  intervening 
buildings;  and  that  west  of  these  was  its 
power  house,  and  its  tipple,  and  the  railway 
station.  The  infant  plaintiff  lived  with  its 
mother  and  its  grandfather,  the  latter  an 
employee  of  defendant,  in  house  No.  1,  the 
westernmost  of  the  mine  houses,  located  on 
the  north  side  of  these  tracks  and  the  pub- 
lic road,  and  only  about  one  hundred  and  fif- 
ty feet  from  the  point  on  the  side  track 
where  plaintiff  was  injured.  All  the  other 
houses  were  occupied  by  families  of  em- 
ployees of  defendant  company,  some,  if  not 
all  of  them,  having  small  children,  and  of 
which  defendant,  as  the  evidence  shows,  had 
notice.  The  locations  of  these  houses,  op- 
posite each  other,  on  either  side  of  the  pnb- 
lie  road  and  the  railway  tracks,  was  such  as 
to  put  defendant  on  notice  that  the  occu- 
pants of  these  houses  would  naturally,  if 
not  necessarily,  cross  the  side  track  in  vis- 
iting and  communicating  with  each  other. 
Besides  -there  was  some  evidence  of  beaten 
paths  across  and  upon  the  side  track.  De- 
fendant had  created  these  conditions  at  the 
place  where  plaintiff  was  injured,  and  there- 
by voluntarily  assumed  upon  itself  such  du- 
ties and  responsibilities  as  the  law  imposes, 
in  operating  its  side  track  railroad. 

The  evidence  moreover  shows  reckless  dis- 
regard by  the  servant  of  the  defendant  in 
operating  the  car  that  injured  plaintiff.  He 
admits  that  before  starting  the  car  down 
the  incline  he  took  no  pains  to  look  ahead 
for  objects  on  the  track ;  that  he  got  on  the 
car  at  the  rear  end,  and  did  not  go  in  front 
where  the  brake  was,  or  keep  any  kind  of 
lookout  ahead,  and  did  not  know  that  he 
had  run  over  and  injured  plaintiff  until  aft- 
er he  had  reached  the  coal  tipple,  although 
he  was  called  to  by  the  mother  of  the  child, 
running,  towards  it,  in  the  direction  of  the 
moving  car,  from  where  she  had  been  at 
work,  at  a  neighbor's,  on  the  south  side  of 
the  track;  and  also  by  a  Mrs.  Canterbury, 
who  had  charge  of  the  child,  standing  with 
another  child  in  arms  on  the  porch  of  house 
number  1,  on  the  north  side  of  the  track, 
and  urging  on  the  pursuit  by  a  small  boy  six 
years  old  sent  by  her  to  rescue  the  plaintiff 
from  the  impending  danger.  It  is  admitted 
that  at  the  rate  the  car  was  moving  it  could 
have  been  stopped  within  from  five  to  six 
feet,  and  the  evidence  of  some  of  the  wit- 
nesses is  that  i^aintiff  could  have  been  seen 
en  the  track  some  ninety  feet  ahead  of  the 
car  wtien  it  was  started  down  the  grade. 

Under  these  facts  and  circumstances  did 
defoidant  owe  plaintiff  no  duty  to  keep  a 
lookout?  The  opinion  of  the  court  answers, 
No;  that  the  only  duty  owed  him  was  the 
negative  one  not  to  wantonly  and  recklessly 
injure  htm,  when  discovered  on  the  track.  I 
can  not  so  hold.  The  opinion  concedes  that 
this  negative  duty  is  not  the  full  measure  of 
responsibiUly  of  a  railway  company  operat- 
ing trains  for  long  distances;   that  th^e  Is 


then  a  positive  duty  to  maintain  a  reasona- 
ble lookout  on  its  private  right  of  way  for 
helpless  persons  and  dumb  ahimals.  So  says 
Gunn  V.  Railroad  Co.,  36  W.  Va.  105,  14  S. 

B.  466,  32  Am.  St.  Rep.  842 ;  Id.,  42  W.  Ya. 
676,  26  S.  B.  646,  86  L.  R.  A.  676,  and  Bias  v. 

C.  &  O.  Ry.  Co.,  46  W.  Va.  349,  33  S.  E.  240, 
and  other  decisions  of  this  court.  What  rea- 
son or  authority  would  excuse  a  coal  com- 
pany operating  a  side  track  through  a  vil- 
lage, as  in  this  case,  from  keeping  a  reason- 
able lookout  for  helpless  persons,  though 
technically  trespassers?  If  as  our  cases  hold 
such  a  duty  is  imposed  on  a  railway  com- 
pany running  fast  trains,  the  same  duty 
may  with  greater  reason  it  seems  to  'me  be 
required  of  a  corporation  operating  a  side 
track  in  a  village,  where  it  has  reason  to 
anticipate  the  pi^^ence  of  helpless  persons. 
Its  servants  have  no  paramount  duties  to 
distract  them,  as  in  the  case  of  trainmen 
operating  fast  running  trains,  at  long  dis- 
tance. 

The  general  rule,  erroneously  applied  in 
the  opinion,  that  the  owner  of  private  prop- 
erty owes  no  duty  to  a  trespasser,  though 
not  controverted,  I  think  inapplicable  to  the 
facts  in  this  case.  Nor  in  my  oi^nion  is  its 
application  here  supported  by  our  cases  of 
Ritz  V.  Wheeling,  Dlcken  v.  Liverpool  Co., 
Uthermohlen  v.  Boggs  Run  Co.,  and  Conrad 
V.  Railroad  Co.,  referred  to.  In  neither  of 
those  cases,  unless  it  be  Dlcken  v.  Liverpool 
Company,  did  the  negligence  of  defendant 
relied  on  constitute  active  negligence  on  the 
part  of  defendant,  as  distinguished  from 
passive  negligence,  particularly  illustrated 
in  the  case  of  Rits  v.  Wheelihg,  where  the 
injuries  were  sustained  by  plaintiff  through 
the  condition  of  the  premises,  ''without  the 
immediate  intervention  of  any  human  agen- 
cy save  his  own."  This  distinction,  though 
inapplicable  to  that  case  is  dearly  drawn  in 
Savannah,  F.  &  W.  Ry.  Co.  v.  Beavers,  118 
Oa.  398,  39  S.  E.  82,  64  L.  R.  A.  814,  opinion 
by  Judge  Fish,  a*  case  quoted  from  and  much 
relied  on  by  Judge  Brannon  in  Uthermohlen 
V.  BoggS  Run  Co.,  supra.  The  fact  that  in 
the  case  at  bar,  as  In  Ounn  v.  Railway  Co., 
and  other  cases,  defendant  was  charged 
with  negligently  bringing  force  to  bear  on 
plaintiff  by  a  positive  act  done  after  his  en- 
try on  defendant's  premises — ^a  negligent  act 
of  commission,  is  what  distinguished  this 
class  of  cases  from  those  of  passive  negli- 
gence, where  the  injury  is  not  the  result 
of  the  immediate  act  of  negligence  of  de- 
fendant. In  Dlcken  v.  Liverpool  Co.,  the 
proof  showed  that  the  child  was  injured  on 
the  private  grounds  of  defendant,  by  being 
run  over  by  a  salt  car  drawn  by  a  mule  in 
charge  of  a  driver,  no  lines  being  used.  The 
driver  wns  on  a  return  trip  from  the  salt 
shed  to  the  salt  house  of  defendant  The 
driver  was  on  the  car  looking  ahead,  and  as 
soon  as  he  discovered  the  child  he  called  to 
the  mule,  and  did  all  he  could  to  stop  the 
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car  and  save  the  child,  and  actually  did  get 
to  it  In  time  to  save  its  life,  but  not  in  time 
to  save  the  wheel  of  the  truck  from  paseing 
over  its  foot  How  different  that  case  is 
from  this!  I  do  not  deny  that  there  are 
many  decisions  supporting  the  opinion,  some 
of  them  are  cited.  But  this  court  in  the 
cases  referred  to  is  committed  to  a  different 
rule. 

The  distinction  I  contend  for  is  perhaps 
best  illustrated  by  the  case  of  Smith  y.  A., 
T.  &  S.  F.  Kid.  Co.,  25  Kan.  738,  a  case  prac- 
tically on  all  fours  with  the  case  at  bar, 
opinion  by  Valentine,  Judge,  concurred  in  by 
so  distinguished  a  judge  as  Mr.  Justice 
Brewer,  late  a  distinguished  member  of  the 
Supreme  Court  of  the  United  States.  That 
case  distinctly  holds  that  the  question  wheth- 
er defendant  was  guilty  of  .negligence  in  in- 
juring the  child  on  the  track  was  a  question 
of  fact  for  the  jury  and  not  one  of  law  for 
the  court  The  class  of  cases  to  which  the 
opinion  of  the  court  would  now  commit  us, 
as  well  as  those  of  the  contra  class  includ- 
ing our  case  of  Gunn  y.  Railway  Co.  and 
Bias  y.  C.  &  O.  Ry.  Co.,  supra,  are  collated 
in  a  note  to  Southern  R.  Co.  y.  Chatman,  4 
Ann.  Cas.  675,  680,  and  supplemented  by  a 
similar  note  to  Palmer  y.  Oregon  Short  Line 
R.  Co.,  16  Ann.  Cas.  229,  247,  both  dted  in 
the  opinion  of  the  court  I  refer  to  those 
notes.  The  rule  of  the  contra  class  of  cases 
is  the  reasonable  and  humane  one.  The  oth- 
er, when  applied  to  cases  like  the  one  we 
haye  here,  is  cruel  and  inhuman,  and  a  re- 
proach to  the  law.  I  would  reverse  the 
judgment  below,  and  enter  judgment  here 
for  plaintiff  on  the  yerdict  of  the  jury, 

WILLIAMS,  J^  concurs. 


(70  W.  Va.  681) 

HINKLE  et  aL  y.  NORTH  RIVER  INS.  OO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  16,  1912.    Rehearing  Denied 

June  15,  1912.) 

(ByUahuM  by  the  Court) 

1.  INSURANCC  (I  640*)— AcnoNB  on  Policies 
— Plbading. 

The  defense  allowed  an  insurance  company 
bj  Code  of  1906,  c  125,  |  64,  by  filing  a  state- 
ment that  the  company  will  rely  on  breach  of 
condition,  warranty,  or  clause  of  the  policy, 
is  not  to  be  made  by  plea  in  abatement,  and 
need  not  be  filed  at  roles,  but  may  be  filed  at 
any  time  before  trial. 

[Ed.  Note.— For  other  cases,   see  Insurance, 
cent  Dig.  §1  1609-1625;   Dec.  Dig.  |  640.*] 

2.  INSUBAKCX  (I  640*)— Actions  on  PoLicm 
— Plkadino. 

Such  statement  may  be  filed  without  the 
general  issue  or  plea  provided  for  in  that  sec- 
tion of  the  C6de  that  the  company  is  not  liable 
on  the  policy. 

[Ed.   Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  U  1609-1625;    Dec.  Dig.  I  640.*] 

3.  Insxtrangk  (fl  493,  567*)— ADJUsnacNT  or 
Loss— Statdtoby  Provisions. 

The  act  (chapter  33,  Acts  of  1899)  publish- 
ed in  Code  of  1906,  serial  section  1108,  has  not 


been  repealed;  and  under  it,  where  the  loss  of 
a  house  by  fire  is  total,  the  insurance  company 
has  no  right  to  demand  arbitration  of  the 
amount  of  loss,  though  the  policy  provides  f<^  it. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  SS  1266-1268,  1420;  Dec.  Dig.  H 
493,  567.^1 

4.  Insurance  (|  493*)  —  Extent  or  Loss- 
Valued  Policy. 

Under  a  fire  insurance  policy,  to  make  a 
loss  by  fire  total  under  the  valued  policy  act,  the 
buildjnff  need  not  be  utterly  destroyed  and  ex- 
tingulshed.  If  its  identity  is  gone,  if  its  rem- 
nant cannot  be  used  as  a  basis  of  repair  or 
restoration,  the  loss  is  total,  calling  for  full  pay- 
ment of  the  amount  of  insurance  fixed  by  Uie 
policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Ctent  Dig  S§  1266-1268;   Dec.  Dig.  |  493.*] 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  Rebecca  Hinkle  and  others 
against  the  North  River  Insurance  Company. 
Judgment  for  plaintiif s,  and  defendant  brings 
error.     Affirmed. 

Rehearing  denied;  Miller,  J.,  dissenting. 

Talbott  &  Hoover,  of  SSlkins  (Hartwell  Ca- 
bell, af  New  York  City,  N.  T.,  and  Arthur  S. 
Dayton,  of  Philippi,  amici  curiae),  for  plain- 
tiff in  error.  James  Ooberly,  of  Elkins,  and 
Cunningham  &  Stallings,  of  Elkins  and  Par- 
sons, for  defendants  in  error. 

BRANNON,  P.  Rebecca  Hinkle  and  C.  B. 
Madison  sued  the  North  River  Insurance 
Company  to  recover  for  loss  from  the  burn- 
ing of  a  frame  building,  under  an  insurance 
policy  issued  by  that  company,  and,  upon  a 
motion  to  strike  out  the  plaintifTs  evidence 
and  a  demurrer  to  that  evidence,  judgment 
was  rendered  for  the  plaintiffs,  and  the  in- 
surance company  sued  out  a  writ  of  error. 

[1]  The  company  filed  a  notice  or  state- 
ment that  the  defense  would  be  noncompli- 
ance with  and  violation  of  certain  conditions, 
clauses,  and  warranties  of  the  policy,  among 
them  the  clause  that,  in  event  of  disagree- 
ment as  to  the  amount  of  loss,  it  should  be 
ascertained  by  arbitration.  It  is  suggested 
by  counsel  that  this  defense  could  only  be 
made  by  plea  in  abatement  at  rules;  where- 
as the  statement  or  notice  was  filed  in  term, 
and  came  too  late.  Riley  v.  Jarvis,  48  W. 
Va.  44,  26  S.  EL  366,  is  vouched  for  this.  In 
that  case  there  was  an  action  before  a  justice 
and  an  arbitration  pending  in  it,  and  in  an- 
other action  a  plea  of  the  pending  of  the  ac- 
tion before  the  justice  and  arbitration  in  it 
was  held  a  plea  in  bar  and  too  late  after 
other  pleas  in  bar  had  been  filed,  and  that  it 
was  a  plea  of  another  action  pending;  that 
is,  in  abatement.  So  that  case  does  not  sus- 
tain the  point  And,  besides,  the  Code  of 
1906,  c.  125,  §  64,  serial  section  3884,  gives 
right  to  file  such  notice  or  statement  of  de- 
fense, not  prescribing  that  it  shall  be  by  plea 
in  abatement,  or  fixing  time  of  filing,  but  in- 
tending that  it  may  be  filed  at  any  time  be- 
fore trial. 

[2]  The  company  did  not  file  the  plea  al- 
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lowed  Id  section  64,  Code  of  1906,  c.  125,  that 
it  was  not  liable  to  the  plaintiffs,  which 
plea,  in  Rosenthall  y.  Insurance  Co.,  55  W. 
Va.  238,  46  S.  IS.  1021,  we  called,  and  we  now 
call,  the  statutory  general  issue  in  insurance 
cases;  and  counsel  argue  that  this  precludes 
the  company  from  the  benefit  of  the  state- 
ment which  it  did  file.  As  we  said  in  that 
case,  the  Code,  for  simplicity,  directs  what 
pleading  may  be  used  in  actions  on  insurance 
policies.  It  allows  such  notice  merely.  We 
admit  that  in  actions  generally  there  must 
be  an  issue;  but  there  is  an  issue  from  that 
statement  The  statute,  after  providing  for 
such  general  issue,  says,  *1>ut  If  in  any  ac- 
tion on  a  policy  of  insurance  the  defense  be 
that  it  cannot  be  maintained  because  of  fail- 
ure to  perform  or  comply  with,  or  violation 
of,  any  clause,  condition,  or  warranty"  of  the 
policy,  then  the  defendant  must  file  a  state- 
ment specifying  the  particular  clause,  condi- 
tion, or  warranty  not  complied  with  or  brok- 
en. This  would  seem  to  say  that  when  this 
is  the  case  the  general  issue  will  not  do,  but 
there  must  be  this  specification;  in  fact,  it 
seems  to  dispense  with  the  general  plea  when 
breach  of  a  condition  is  relied  on.  We  do 
not  think  that  the  technical  rule  that  there 
must  be  a  plea  to  form  an  issue,  even  though 
the  trial  be  on  the  merits  as  If  such  plea  had 
been  filed,  ought  to  be  applied  in  such  a  case. 
We  said,  in  State  ex  reL  y.  County,  47  W. 
Va.  678,  35  S.  EI  961,  that  is  a  harsh  rule 
where  there  has  been  a  full  trial  as  if  a  plea 
were  in,  though  we  could  not  avoid  adher- 
ing to  it  in  Good  V.  Town,  65  W.  Va.  13,  63 
S.  B.  615;  but  we  are  not  disposed  to  en- 
large it  and  apply  it  in  this  case  against  the 
true  intent  of  the  statute.  The  general  plea 
would  not  suit  in  this  case. 

[4]  The  pivotal  question  in  this  case  rests 
upon  the  clause  of  the  policy  providing  for 
arbitration  in  case  of  disagreement  as  to  the 
amount  of  the  loss  from  fire.  The  policy 
provides  that  no  suit  should  be  brought  on 
it  until  after  compliance  by  the  insured  party 
with  all  requirements  of  the  policy.  The  in- 
surance company  and  the  insured  party  dis- 
agreed as  to  the  amount  of  loss,  and  the  com- 
pany demanded  an  arbitration,  and  the  insur- 
ed refused  it,  saying  that  the  loss  was  total, 
and  there  was  nothing  to  arbitrate.  Should 
the  court  have  dismissed  the  suit  for  the  re- 
fusal of  the  insured  to  agree  to  arbitration? 
Was  the  loss  total?  If  it  was,  does  that 
deny  right  to  the  company  to  demand  arbi- 
tration? Was  the  loss  total?  The  frame 
building  was  48  f^t  long,  22  feet  wide,  two 
stories. « The  front  lower  room,  29  feet  long, 
was  intended  for  a  feedroom,  but  empty  at 
the  time;  the  back  part  as  a  dining  room 
and  kitchen;  the  upper  story  as  a  residence. 
The  fire  started  in  the  dining  room  or  kitch- 
en. It  destroyed  the  rear  of  the  house,  so 
that  the  roof  over  that  part  fell  in,  and  the 
balance  charred  and  damaged.  It  burned 
the  counters  and  shelves  in  the  storeroom 


and  otherwise  damaged  that  room.  It  burn- 
ed through  the  sides  in  places,  so  that  a 
neighboring  building  caught  fire  from  it 
Part  of  the  roof,  though  damaged,  stood  up. 
Witnesses,  two  experienced  carpenters  and 
contractors  for  building  houses,  declared  the 
building  was  left  a  mere  shell,  worthless  for 
repair,  not  usuable  as  a  basis  for  repair. 
The  remnant  was  torn  down,  not  used  in  re- 
pair or  rebuilding,  condemned  by  the  town 
authorities,  and  torn  down.  In  law,  the  loss 
is  total  if  the  house  must  be  rebuilt;  but,  if 
it  can  be  repaired,  the  loss  is  partial.  In 
Providence  Ins.  Co.  v.  Board,  49  W.  Va.  360, 
38  S.  E.  679,  it  held  that,  if  the  remnant  is 
reasonably  adapted  for  use  as  a  basis  on 
which  to  restore  the  building,  the  loss  is  not 
total;  and  whether  it  is  so  adapted  for  re- 
pair depends  on  the  question  whether  a  pru- 
dent owner,  not  insured,  desiring  such  a 
structure  as  the  house  was  before  the  injury, 
would,  in  restoring  it,  utilize  such  remnant 
as  a  basis.  The  evidence  from  experienced 
carpenters  and  contractors  and  others  is  very 
dear  that  the  remnant  of  this  house  could 
not  be  used;  was  worthless  for  that  purpose. 
There  is  no  evidence  to  dispute  this.  To 
make  the  loss  total,  it  is  not  necessary  that 
the  fire  entirely  destroys  and  works  an  ex- 
tinction of  the  house.  There  is  a  total  loss 
where  the  building  is  substantially  destroyed, 
though  some  of  the  walls  still  stand.  There 
is  a  total  loss  where  the  property  has  lost 
the  character  in  which  it  was  insured,  and 
rendered  useless  for  that  purpose,  and  its 
remains  are'  practically  useless  for  repair  or 
reconstruction.  19  Cyc.  833.  There  was  evi- 
dence that  it  would  cost  more  to  use  the  ma- 
terials left  than  to  use  new  material,  which 
fact  shows  the.  loss  total.  It  Is  the  building 
that  is  insured,  not  its  materials.  Has  it 
lost  its  idenity  for  use?  13  Am.  &  Bug.  Ency. 
Law,  323.  A  dwelling  house  is  totally  de- 
stroyed, though  the  stone  foundation  and 
sills  and  first  fioor  are  practically  intact,  and 
there  is  no  question  for  the  jury,  as  the  build- 
ing has  lost  its  identity  as  such;  and  the 
fact  that  some  material  remains  in  a  more 
or  less  injured  condition  will  not  prevent  the 
loss  from  being  total.  Lindner  y.  St  Paul 
Ins.  Co.,  93  Wis.  526,  67  N.  W.  1125,  cited  in 
66  L.  B.  A.  787,  note.  See  Hamburg  v.  Garl- 
ington,  66  Tex.  1031,  8  S.  W.  337,  58  Am. 
Rep.  613,  cited  in  56  Ia  R.  A.  787,  note. 

[3]  Next  comes  the  question:  Though  the 
loss  was  total,  could  there  be,  as  there  was, 
recovery  of  the  full  sum  of  insurance  fixed 
by  the  policy?  Where  no  statute  otherwise 
directs,  the  recovery  is  for  actual  damage; 
but  in  1899  was  passed  an  act  (chapter  33) 
providing  that  "all  fire  insurance  companies 
doing  business  in  this  state  shall  be  liable, 
in  case  of  total  loss  by  fire  or  otherwise,  as 
stated  in  the  policy  on  any  real  estate  in- 
sured, for  the  whole  amount  of  insurance 
stated  in  the  policy  of  insurance  upon  said 
real  estate."     Code  of   1906»  c  34,  serial 
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section  1108.  If  not  repealed.  It  governs 
this  case,  as  the  policy  was  made  after  its 
going  into  force.  But  it  Is  urged  that  it 
has  been  repealed  by  chapter  77,  Acts  of 
1907,1  revising,  amending,  and  re-enacting 
chapter  34  of  the  Code,  and  omitting  this  to- 
tal loss  act.  It  is  said  that  this  act  of  1907 
is  a  chapter  of  the  Code  covering  the  whole 
subject  of  insurance,  making  It  the  sole  test 
and  repository  of  insurance  law,  and  thus 
repealing  the  act  of  1899.  We  are  cited  to 
Grant  v.  B.  &  O.  R.  Co.,  66  W.  Va.  175,  66 
S.  E.  709,  holding  that  "a  later  statute  cov- 
ering the  whole  matter  of  an  earlier  one, 
not  purporting  to  amend  it,  and  plainly 
showing  it  was  intended  to  be  a  substitute 
for  the  earlier  act,  works  a  repeal  of  the 
earlier  act,  even  though  the  two  are  not 
repugnant  in  the  usual  sense."  But  by  that 
case  and  State  v.  Mines,  38  W.  Va.  126,  18 
S.  B.  470,  and  Herron  v.  Garson,  26  W.  Va. 
62,  It  must  plainly  and  evidently  appear 
that  the  later  act  was  intended  as  a  substi- 
tute for  the  former  one.  It  does  not  so  ap- 
pear in  this  instance.  It  was  not  intend- 
ed to  be  the  exclusive  rule  on  the  subject 
to  use  language  in  State  v.  Harden,  62  W. 
Va.  313,  68  S.  B.  715,  1025.  The  act  of 
1907  does  not  touch  that  subject  of  valued 
insurance  policies;  it  makes  no  provision 
touching  them.  Can  we  think  that  It  was 
intended  to  repeal  so  important  an  act  as 
that  of  1899?  It  Is  not  expressly  repealed, 
and  repeals  by  implication  are  never  favored; 
and  the  presumption  is  always  against  the 
intention  to  repeal,  where  express  terms  are 
not  used.  It  must  appear  "certainly  and 
clearly  hostile  to  the  former  act.  If  by  any 
reasonable  construction  the  two  statutes  can 
stand  together,  they  must  so  stand."  State 
V.  Enoch,  26  W.  Va.  253.  The  court  said: 
"The  rule  of  law  is  well  settled  that  to  re- 
pea\  a  statute  by  Implication  there  must  he 
sudi  positive  repugnancy  between  the  provi- 
sions of  the  new  law  and  the  old  that  they 
cannot  stand  together  or  be  reconciled."  Ev- 
idently these  two  statutes  can  stand  togeth- 
er. There  is  no  repugnancy  of  one  with  the 
other;  they  do  not  treat  of  the  same  sub- 
ject The  act  of  1899  is  an  independent  act, 
not  a  part  of  chapter  34  of  the  Code.  It  is 
a  special  act  dealing  only  with  a  valued  pol- 
icy, not  dealt  with  by  the  act  of  1907.  "The 
repeal  of  a  special  statute  must  be  either 
express,  or  the  intention  of  the  Legislature 
must  be  so  clear  as  to  amount  to  an  express 
direction."  Commonwealth  v.  Richmond, 
etc.,  R.  Co.,  81  Va.  355.  "When  the  legisla- 
tor frames  a  statute  in  general  terms,  or 
treats  the  subject  in  a  general  manner,  It  is 
not  reasonably  supposed  that  he  Intends  to 
abrogate  particular  legislation,  to  the  details 
of  which  he  had  previously  given  his  atten- 
tion, applicable  to  a  part  of  the  same  sub- 
ject, unless  the  general  act  shows  a  plain  in- 
tention to  do  so."  So  stated  in  opinion  in 
Stewart  v.  Tennant,  62  W.  Va.  673,  44  S.  X. 

>  Code  Supp.  1909,  c  34. 


228.  See  Chesapeake  &  Ohio  v.  Hoard,  16 
W.  Va.  270.  This  rule  is  strongly  afilrmed 
again  in  Clemens  v.  Board  of  Education,  68 
W.  Va.  298,  69  S.  B.  808.  The  opinion  by 
Judge  Robinson  says:  "The  later  general 
law  has  a  final  clause  expressly  repealing  all 
acts  and  parts  of  acts  inconsistent  with  the 
chapter  In  which  it  is  contained.  Even  such 
general  repealing  clause  cannot  abrogate  the 
special  provision,  unless  there  is  real  incon- 
sistency. 1  Lewis*  Sutherland,  Statutory 
Construction,  {  256.  The  inconsistency  must 
be  actual  and  destructive.  It  must  not  be 
simply  a  difference.  For  it,  to  prevail,  must 
be  of  the  character  to  cause  the  former  spe- 
cial provision  to  lose  all  force.  In  relation 
to  the  provision  in  question,  there  is  no 
such  inconsistency  between  .it  and  the  later 
general  law.  That  law  exhibits  no  glaring 
implication  showing  an  intention  to  make  it 
inconsistent  with  the  provision;  and  certain- 
ly there  are  no  direct  words  to  the  effect." 
Thus  far  there  is  no  repeal  of  the  act  of 
1899. 

Another  argument  made  for  the  proposi- 
tion that  the  valued  policy  act  of  1899  is  not 
law  is  that  it  was  repealed  by  implication 
by  section  68,  c.  77,  Acts  of  1907,  reading  as 
follows:  "No  fire  Insurance  company  shall 
issue  policies  on  property  in  this  state  other 
than  those  of  the  form  used  by  fire  insur- 
ance companies  incorporated  under  the  laws 
of  the  state  of  New  York,  with  such  changes 
and  additions  as  the  insurance  commissions 
may  deem  proper."  The  New  York  form 
contains  the  provision  found  In  the  policy  in 
this  case;  that  is:  "This  company  shall  not 
be  liable  beyond  the  actual  cash  value  of  the 
property  at  the  time  any  loss  or  damage  ws 
curs,  and  the  loss  or  damage  shall  be  ascer- 
tained or  estimated  according  to  such  actual 
cash  value."  This  is  said  to  be  In  conflict 
with  the  act  of  1899.  Apparently  so.  And 
yet  we  cannot  think  that  the  Legislature, 
in  the  general  act  of  1907,  meant  to  repeal 
the  act  of  1899.  There  is  nothing  in  the 
1907  act  express  on  the  point  It  is  only  be- 
cause the  New  York  policy  contains  the 
clause  calling  for  only  actual  damage  that 
this  argument  of  repeal  can  be  made.  Prob- 
ably that  clause  of  the  New  York  policy  was 
not  thought  of.  There  is  nothing  express  in 
the  act  itself  on  the  subject,  and  we  cannot 
think  that  such  repeal  was  meant.  And  note 
the  last  words  of  section  68,  c.  77,  Acts  1907, 
"with  such  changes  and  additions  as  the  in- 
surance commissioner  may  deem  proper,** 
indicating  that  no  repeal  of  the  act  of  1899 
was  intended,  as  some  of  the  court  suggest. 
As  said  above,  repeal  by  implication  by  a 
later  act  is  only  sustained  when  it  Is  clear 
that  the  later  act  was  intended  as  a  substi- 
tute. What  is  said  above  as  to  repeal  by  Im- 
plication will  answer  this  ground  alleged  for 
repeal.  The  argument  is  too  remote.  The 
conclusion  of  repeal  is  reached  only  by  cir- 
cuitous argument  or  inference. 
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80  the  valued  policy  act  of  1899  being  in 
force,  there  was  no  right  of  arbitration,  and 
the  language  in  the  opinion  by  Judge  Miller, 
in  Bank  y.  Insurance  Company,  66  W.  Ya. 
278,  47  S.  B.  101,  is  proper  in  this  case: 
**The  language  of  the  act  is  broad  and  unam- 
biguous. Under  it,  the  Insurance  company 
shall  be  liable,  in  case  of  total  los$  by  fire  or 
otherwise,  as  stated  in  the  policy,  of  real 
estate  insured,  for  the  whole  amount  of  in- 
surance upon  said  real  estate,  any  provisions 
in  the  policy  to  the  contrary  notwithstand- 
ing. All  provisions  in  a  policy  in  conflict 
with  a  valued  policy  statute  are  void;  and 
hence  a  provision  for  the  appointment  of  ar- 
bitrators in  case  of  loss  is  ineffective,  where 
the  property  is  wholly  destroyed.  Elliott  on 
Ins.  }  318.'* 

A  witness  was  asked  by  the  defense 
whether  there  was  not  enough  of  the  build- 
ing standing  ''to  base  an  estimate  as  to  what 
It  would  cost  to  either  repair  or  replace  the 
building  with  a  new  one  like  it  was  before 
the  fire;"  but  the  court  would  not  allow  an 
answer.  This  relates  only  to  coat,  which  is 
Immaterial  in  the  case  of  a  valued  policy. 
The  cost  of  restoration  is  not  the  question, 
but  the  conditions  of  the  remnant  What 
would  such,  cost  show  as  to  the  condition  d 
the  remnant?    Nothing. 

For  these  reasons,  the  Judgment  is  af- 
firmed. 
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fSyUahuB  by  th9  Court.) 

1.  Exceptions,    Bnx    or    (|    23*)— Scops 
AND  Contents. 

A  paper  read  as  evidence  to  the  jury,  and 
described  in  a  skeleton  bill  of  exceptions  in 
such  manner  as  to  make  its  identity  reasonably 
certain,  is  properly  a  part  of  such  bill  of  ex- 
ceptions, if  it  appears  to  be  copied  by  the  clerk 
into  any  part  of  the  certified  record.  Its  iden- 
til^,  and  not  its  position  in  the  record,  is  es- 
sential. 

[Ed«  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Dec.  Dig.  f  23.*] 

2.  Taxation    (§  648*) —Fobfxitubx&— Sale 
OP  Lands  Fobbvited. 

A  recital  in  a  decree,  made  in  a  proceed- 
ing to  sell  forfeited  and  delinquent  lands,  that 
the  land  was  forfeited  in  the  name  of  a  certain 
designated  former  owner,  is  prima  facie  evi- 
dence of  the  fact  of  such  forfeiture,  and  of  the 
court's  jurisdiction  to  decree  a  sale  of  the  land. 

[Ed.  Note.~For  other  cases,  see  Taxation, 
Dec  Dig.  I  64&*] 

3.  FoBMEB     Case     Applied     and     Distin- 
guished. 

The  rule  in  Stockton  v.  Morris,  39  W.  Ya. 
432,  19  S.  E.  631,  discussed  and  applied,  and 
also  distinguished. 

4.  Deeds  (|  96*)— Opebation  and  ErPECT— 
Evidence  of  Title. 

The  recital  in  a  deed  that  the  grantor  ob- 
tained title  by  a  certain  other  deed  is  not  evi- 


dence  against   an   adverse   claimant   of   such 
grantor's  title. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S§  256-260;   Dec.  Dig.  I  96.*] 

5.  FoBMEi(  Decision  Appboved  and  Applied. 

Point  3  of  syllabus  in  Wilson  v.  Braden, 
48  W.  Ya.  196,  86  S.  E.  367,  approved  and  ap- 
ptied« 

(Additional  Byllahu$  hy  Editorial  Staff,) 

6.  Taxation  (|  764*)— FoBFEiTUBEEt— Sale  op 

FOBFEITED  Land— YALIDITT  OP  DEED. 

The  rule  that  an  inclusive  grant  from 
the  commonwealth  excepting  parcels  included 
within  the  exterior  boundaries  without  proof 
of  the  location  of  the  parts  excepted  is  void  for 
uncertaintv  does  not  apply  to  a  deed  given  sub- 
ject **to  the  rights  of  the  occupant  claimants 
according  to  the  provisions  of  the  several  acts 
of  the  assembly  relating  thereto.*' 

[Ed.  Note.— For  other  cases,  ses  Taxation, 
Dec.  Dig.  I  764.*] 

7.  Taxation  (|  764*)— Fobfeitubes— Saleop 
FoBFEiTED  Lands— Validity  of  Deed. 

A  commissioner's  deed  of  forfeited  lands 
excepting  such  claims  as  were  plotted  out  by 
the  commissioner  upon  the  original  map  filed 
by  him  with  the  report  of  bfai  proceedings  as 
to  a  former  sale  is  void  where  the  map  re- 
ferred to  is  proved  to  have  been  lost,  and  there 
is  no  proof  as  to  the  location  of  the  excepted 
parcels. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Dec.  Dig.  I  764.*] 

8.  JxTDiciAL  Sales  (|  61*)— Saub— Ti^lb  Ac- 
quibbd. 

When  a  conveyance  of  land  made  by  a 
special  commissioner  under  a  sale  under  a  de- 
cree of  court  is  offered  in  evidence  to  pass  ti- 
tle, it  must  be  accompanied  by  either  the  whole 
record  of  the  cause  or  enough  to  show  that  ths 
parties  holding  title  affected  by  the  deed  and 
also  the  land  itself  were  before  the  court,  and 
that  it  was  decreed  to  be  sold  and  was  sold 
and  the  sale  was  confirmed  by  the  court,  and 
that  authority  was  given  by  the  decree  to  the 
commissioner  to  make  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  H  119-122;  Dea  Dig.  |  61.*] 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  the  Rowland  Land  Company 
against  R.  Ei  Barrett  From  a  judgment 
for  defendant,  plaintiff  brings  error.  Af- 
firmed. 

O.  P.  Fitzgerald,  Jr.,  and  Brown,  Jackson 
&  Knight,  for  plaintiff  in  error.  McGinnis  & 
Hatcher  and  A.  A.  Lilly,  for  defendant  in  er- 
ror. 

WILLIAMS,  J.  Plaintiff  brought  eject- 
ment to  recover  two  tracts  of  land,  one  con- 
taining 1,176  acres  and  the  other  4,217  acres, 
both  described  by  metes  and  bounds.  De- 
fendant disclaimed  title  to  all,  except  two 
contiguous  tracts  containing  188  acres,  situ- 
ated at  the  forks  of  Big  Coal  river,  in  Ra- 
leigh county,  which  he  describes  by  giving 
the  exterior  boundaries,  as  if  one  tract,  and 
pleaded  not  guilty,  as  to  said  188  acres. 

[1]  Counsel  for  defendant  in  error  Insist 
that  the  bill  of  exceptions  does  not  incorpo- 
rate the  documentary  evidence.  It;  is  what  is 
commonly  called  a  skeleton  bill  of  exceptions, 
and   it  identifies   grants  and   deeds,   which 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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were  read  as  evidence,  by  reference  to  their 
dates,  the  names  of  the  grantors  and  the 
grantees,  and  sometimes,  also,  by  stating  the 
number  of  acres  granted.  Such  data  are 
then  followed  by  a  parenthetical' clause  di- 
recting the  clerk  to  copy  the  paper  into  the 
record  at  that  place.  That  is  sufficient  de- 
scription of  the  paper  read  to  enable  any  one 
to  identify  it  with  reasonable  certainty. 
That  is  all  the  law  requires.  It  clearly  falls 
within  the  rule  laid  down  in  Tracy's  Adm'r 
V.  Carver  Coal  Co.,  57  W.  Va.  587,  50  S.  B. 
825,  and  Dudley  v.  Barrett,  58  W.  Va.  235, 
52  S.  E.  100.  It  is  no  objection  that  the  doc- 
uments referred  to  happen  not  to  be  copied 
into  the  bill  of  exceptions  at  the  points  des- 
ignated. It  is  enough  if  they  appear  any- 
where in  the  record,  and  are  sufficiently  de- 
scribed to  be  identified  with  reasonable  cer- 
tainty. Orderly  arrangement,  of  course,  is 
desirable,  and  should  be  followed  by  the 
derk  in  making  up  the  record,  but  the  want 
of  it  does  not  necessarily  vitiate  the  bill  of 
exceptions. 

Plaintiff  clain^s  to  derive  title  from  the 
commonwealth  of  Virginia,  by  deeds  from 
Alfred  Beckley,  commissionet  of  delinquent 
and  forfeited  lands,  one  to  Jacob  Pettry,  for 
what  Is  known  as  the  Marsh  fork  parcel  of 
land,  and  the  other  to  John  F.  Clay  and 
Richard  Scott,  for  the  Clear  fork  tract, 
dated,  respectively,  28th  of  January,  1842, 
and  2d  of  July,  1841,  and  by  subsequent,  in-, 
termediate  conveyances. 

[2]  The  court  permitted  plaintiff  to  read 
a  number  of  deeds  as  evidence,  in  its  chain 
of  title,  over  defendant's  objection,  and  later, 
after  all  its  evidence  had  been  introduced, 
on  motion  of  defendant,  excluded  a  number 
of  them,  including  the  deeds  from  the  com- 
missioner of  forfeited  and  delinquent  lands. 
Why  these  deeds  were  excluded  does  not  ap- 
pear. It  may  have  been  because  there  was 
no  evidence  that  the  commissioner  was  au- 
thorized by  decree  of  the  court  to  make  con- 
veyance. But  that  is  no  reason  for  their  re- 
jection, because  the  commissioner  of  forfeit- 
ed and  delinquent  lands  was  directly  em- 
powered by  statute  then  in  force  to  make 
deed  to  the  purchaser  upon  full  payment  of 
the  purchase  money.  Section  9,  c.  8,  of  an 
act  of  the  General  Assembly,  passed  March 
15,  1838.  Or  they  may  have  been  excluded 
because  the  court  regarded  the  report  of  the 
commissioner  relating  to  the  forfeiture  as  in- 
dispensable to  prove  title  in  the  state  and 
jurisdiction  in  the  court.  Those  reports  were 
shown  to  be  lost,  and  there  was  no  proof  of 
their  contents.  But  that  would  not  justify 
the  exclusion  of  the  deeds  In  view  of  the 
recitals  In  the  decrees  made  In  the  cause. 
The  decrees  recite  that  the  land  was  for- 
feited in  the  name  of  Rutter  and  Etting, 
and  they  also  authorize  the  commissioner  to 
sell.  Such  recitals  are  prima  facie  evidence 
of  title  in  the  state  by  forfeiture,  and,  title 
being  proven  thus  to  be  In  the  state,  there 


could  be  no  question  of  jurisdiction  In  the 
court  Feder  v.  Hager,  71  S.  B.  107.  There 
was  no  evidence  to  rebut  this  prima  fade 
proof  that  the  state  had  title. 

[3,  6]  Again,  the  deeds  may  have  been  reject- 
ed because  of  the  following  clause  in  the  ha- 
bendum to  the  deeds,  to  wit :  "Subject,  how- 
ever, to  the  rights  of  occupant  claimants  ac- 
cording to  the  provisions  of  the  several  acts 
of  the  assembly  relating  thereto."  The  court 
may  have  taken  the  view  that  that  clause 
operated  to  make  the  grant  an  Inclusive  one, 
excepting  parcels  of  lands  Included  within  thd 
exterior  boundaries,  and,  there  being  no 
proof  of  location  of  the  parts  excepted,  that 
it  fell  within  the  rule  declared  in  Stockton 
V.  Morris,  39  W.  Va.  432,  19  S.  B.  531,  and 
rendered  uncertain  the  description  of  plaln- 
tl£f's  land.  But  we  do  not  Interpret  that 
clause  to  be  an  exception  from  the  operation 
of  the  grant  of  any  part  of  the  land  describ- 
ed. The  deed  does  not  mention  any  particu- 
lar claimants,  nor  otherwise  describe  any 
part  of  the  land  to  which  the  language  might 
apply.  There  is  a  wide  difference  in  the 
meaning  of  the  language  above  quoted  and 
the  language  used  in  the  grant  involved  in 
Stockton  V.  Morris,  and  there  construed  to 
be  an  exception  of  certain  lands  from  the 
operation  of  the  grant  In  that  case  the 
grant  declared  that  the  survey  upon  which 
it  was  founded  Included  "nine  thousand  and 
slxty-flve  acres,  the  property  of  sundry  per- 
sons," and  then  It  proceeded  to  name  the 
various  claimants,  and  to  give  the  location 
of  the  several  parcels  of  land  claimed  by 
them,  and  concluded  as  follows:  "And  this 
grant  shall  be  no  bar  In  either  law  or 
equity,  to  the  confirmation  of  titles  to  the 
same,  as  before  mentioned  and  reserved,  with 
Its  appurtenances."  That  is  an  express  res- 
ervation of  title  in  the  commonwealth,  with 
the  right  given  to  the  various  claimants,  to 
perfect  their  respective  claims  by  obtaining 
grants  from  the  commonwealth.  In  the  pres- 
ent tase  It  does  not  even  appear  by  the  com- 
missioner's deed  that  there  were.  In  fact 
any  occupant  claimants,  nor  that  the  state 
meant  to  reserve  title  to  any  part  of  the  land 
included  within  the  bounds  of  the  grant  II 
was  a  grant  of  all  the  title  then  in  the  state, 
to  be  held  by  the  grantee,  subject  to  the 
rights  of  occupant  claimants,  if  any  such 
there  were,  a  fact  apparently  unknown  to 
the  commissioner  so  far  as  It  appears  from 
anything  contained  In  the  deed.  The  provi- 
sion In  the  habendum  clause  Is  not  an  ex- 
ception from  the  operation  of  the  granting 
clause  of  any  portion  of  the  land  described 
by  metes  and  bounds.  It  is  simply  placed 
there  to  show  a  compliance,  by  the  commis- 
sioner, with  the  statute  then  in  force  which 
protected  certain  occupant  claimants,  who 
then  had  the  state's  title,  by  operation  of 
law,  under  junior  grants  from  the  common- 
wealth, to  any  portion  of  the  land  within 
the  limits  of  the  forfeited  grant     Sections 
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14  and  17  of  the  act  above  cited.  So  far  as 
it  appears  from  the  deeds  from  Alfred  Beck- 
\ej,  commissioner  of  forfeited  and  delinquent 
lands,  they  constituted  grants,  without  ex- 
ception, of  all  the  state's  title  to  all  the  land 
described  by  the  metes  and  bounds  of  the 
grant.  As  apropos  to  the  point  here  discuss- 
ed, see  State  ▼.  Jackson,  56  W.  Ya.  573,  49 
S.  £.  465. 

[7]  But  this  question  arises:  Was  the  ex- 
clusion of  the  commissioner's  deed  prejudi- 
cial error?  If  there  is  a  material  fault  in 
plaintiff's  chain  of  title  at  any  point  which 
breaks  its  continuity,  it  destroys  the  value 
of  the  whole  chain  as  evidence  of  paper  title. 
A  deed  from  Pyrrhus  McGinnls  and  wife  to 
Augustas  Pack,  dated  August  28,  1854,  con- 
stitutes the  third  link  in  plaintifiTs  chain  of 
title  to  the  Marsh  fork  tract  That  deed 
contains  the  following  clause :  'To  have  and 
to  hold  the  said  described  &  bounded  tract 
or  lot  of  6776  acres,  save  &  excepting  always 
such  occupant  claims  as  were  plotted  out  by 
the  Commissioner  of  Forfeited  &  Delinquent 
lands  upon  the  Original  Map  ftled  by  him 
with  the  report  of  his  proceedings  as  to  sale 
of  the  Rutter  &  Etting  of  174,673  13765  & 
4160  acres  in  the  Clerk's  Office  of  Fayette 
Superior  or  Circuit  Court  &  to  which  map 
reference  is  here  especially  made  and  also 
excepting  &  reserving  50  acres  in  Forks  of 
the  Marsh  ft  dear  Forks,  unto  him,  the  said 
Augustus  Pack,  his  heirs  &  assigns  forever." 
This  is  an  exception,  in  express  terms,  of  the 
claims  of  occupants  whose  claims  were  plot- 
ted out  on  the  original  map  filed  by  the  com- 
missioner of  forfeited  and  delinquent  lands. 
It  makes  special  reference  to  the  map,  pre- 
sumably for  the  purpose  of  identifying  and 
locating  the  exceptions.  This  map  is  proven 
to  have  been  lost,  and  no  evidence  was  of- 
fered to  prove  that  the  land  In  controversy 
is  not  within  some  one  or  more  of  the  ex- 
cepted parcels.  The  lack  of  such  evidence 
rendered  the  description  of  plaintiffs  land 
uncertain.  It  amounte  to  a  failure  of  proof 
of  ite  location.  The  plaintiff  in  ejectment 
carries  the  burden  of  proving,  not  only  title 
to  the  land,  but  also  ite  Identity.  The  court 
did  not  err  by  excluding  this  deed,  after  as- 
certaining that  plaintiff  had  failed  to  locate 
any  of  the  excepted  iMircels  plotted  out  on 
the  map.  This  deed  clearly  comes  within 
the  rule  of  Stockton  v.  Morris,  supra. 

[4]  When  this  conveyance  was  made,  Pyr- 
rhus McGinnis  appears  to  have  had  title  to 
only  one  undivided  half  of  the  land.  The 
deed  from  Pettry  and  wife  to  him  April 
24,  1850,  grante  "one  moiety"  only  of  the 
tract  True,  the  deed  contains  the  following 
recital:  *'The  other  moiety  or  half  of  said 
tract  having  heretofore  been  conveyed  by 
the  said  Jacob  Pettry  to  the  said  McGinnis.'* 
But  there  is  no  other  proof  than  this  re- 
cital of  McGinnis'  title  to  one  imdivided  half 
of  the  land.  But  this  defect  relates  only  to 
quantity  of  interest,  and  not  to  quality  of 
title. 


Sally  J.  Dickinson,  executrix  of  H  C. 
Dickinson,  deceased,  and  the  Kanawha  Val- 
ley Bank,  by  deed  dated  3d  of  June,  1886, 
assumed  to  convey  the  whole  of  a  tract  of 
4,217  acres  on  Marsh  fork  to  J.  Harvey  Row- 
land, the  said  executrix  conveying  the  un- 
divided seven-eighths,  and  the  bank,  the  un- 
divided one-eighth.  The  land  had  been  de- 
vised to  Mrs.  Dickinson  by  her  husband,  H. 
C.  Dickinson,  but  how  he  came  to  be  the 
owner  of  more  than  one  undivided  sixth 
does  not  appear  by  the  record.  There  was 
a  deed  from  Augustus  Pack  to  him  and  five 
other  grantees  in  equal  proportions,  and  the 
record  is  silent  as  to  how  Mrs.  Dickinson 
acquired  any  greater  interest  in  the  land 
than  is  shown  by  that  deed  to  her  husband. 
The  bank  appears  to  have  claimed  title  to 
the  one-eighth  by  deed  from  Wesley  Mollo- 
han,  trustee.  The  deed  to  the  bank  recites 
that  the  said  one-eighth  was  conveyed  to  him 
as  trustee  by  J.  D.  Moore  and  wife  by  deed 
dated  May  8,  1875^  Joseph  D.  Moore  is  one 
of  the  joint  grantees  with  Henry  C.  Dickin- 
son in  the  deed  from  Pack.  The  deed  from 
Moore  to  Mollohan,  trustee,  if  any  such  there 
be,  is  not  in  the  record.  The  recitals  in  the 
Mollohan  deed  are  not  evidence  against  a 
stranger  to  prove  either  title  in  the  trustee, 
or  his  authority  to  sell  and  convey.  Pyrrhus 
McGinnis,  the  remote  grantor,  having  had 
legal  title  to  only  one  undivided  half,  as  we 
have  before  pointed  out,  it  follows  that  H.  C. 
Dickinson  and  his  cograntees  acquired  legal 
title  to  only  one  undivided  half.  Dickin- 
son, therefore,  had  legal  title  to  only  the 
one-sixth  of  one-half,  or  one  undivided 
twelfth.  J.  Harvey  Rowland,  plaintiff's  im- 
mediate grantor,  acquired  no  greater  inter- 
est than  Dickinson  had,  so  far  as  the  rec- 
ord shows.  So  that,  even  if  plaintiff  had 
located  the  reservations  and  exceptions  in 
favor  of  occupant  daimanta,  in  the  deed 
from  Pyrrhus  McGinnis  to  Augustus  Pack, 
and  thereby  have  identified  ite  land,  it  still 
has  not  proven  title  to  more  than  one  undi- 
vided twelfth  of  the  Marsh  fork  tract 

[6, 8]  In  plaintiff's  chain  of  title  to  the 
clear  fork  tract  there  is  a  deed  from  James 
H.  McGinnis,  special  commissioner,  to  C.  L. 
Thompson.  The  land  appears  to  have  been 
sold  in  a  suit  instituted  in  the  circuit  court 
of  Raleigh  county,  styled  H.  T.  McVey, 
Adm'r  of  S.  H.  Higginboth^m  v.  Joseph  B. 
Underwood,  Adm'r  of  Richard  Scott,  et  al. 
The  papers  in  the  cause  are  lost,  and  could 
not  be  found  after  diligent  search,  and  the 
court  permitted  plaintiff  to  prove  their  con- 
tents. But  the  proof  does  not  meet  the 
legal  requirement  in  such  a  case.  There 
is  testimony  of  a  general  and  indefinite 
character  respecting  the  purpose  of  the  suit. 
But  a  fact,  most  material  to  be  proven,  was 
entirely  omitted.  No  attempt  appears  to 
have  been  made  to  prove  that  the  then  hold- 
ers of  the  legal  title  were  before  the  court 
It  does  not  even  appear  who  they  were.  A 
contract  of  sale   of   the   land   by    Richard 
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Scott  to  Samuel  H.  Hlgglnbotham  was  the 
basis  of  that  suit,  which  was  either  a  suit 
to  enforce  the  contract,  or  to  rescind  it  It 
does  not  clearly  appear  which  was  the  pur- 
pose. The  contract  is  dated  August  26,  1854, 
and  it  recites  that  the  land  sold  is  *'Scott's 
proportion  of  a  certain  tract  or  parcel  of 
land  bought  jointly  by  the  said  Scott  and 
Clay**  at  a  sale  by  Alfred  Beckley,  commis- 
sioner of  forfeited  and  delinquent  lands. 
Higginbotham  paid  $1,000  down,  and  was  to 
pay  |600  on  the  1st  day  of  March,  1857. 
But,  whaterer  may  have  be^i  the  purpose  of 
the  bill,  the  court  decreed  a  rescission  of  the 
contract,  and  held  that  the  $1,000  which  had 
been  paid  by  Higginbotham  was  a  lien  on 
the  land  in  favor  of  Higginbotham's  estate, 
and  decreed  a  sale  of  the  land  to  pay  it 
The  land  was  sold,  and  the  sale  confirmed, 
and  James  H.  McGlnnis  was  appointed  a 
commissioner  to  make  conyeyance  to  O.  L. 
Thompson,  who  was  reported  to  be  the  pur- 
chaser. Said  conmiissioner  did  make  a  deed, 
and  that  deed  was  permitted  to  be  read  as 
evidence,  over  the  objection  of  defendant 
The  deed  should  have  been  rejected,  be- 
cause there  was  no  proof  whatever  that  the 
heirs,  of  Richard  Scott,  in  whom  the  title 
then  was,  were  before  the  court  Wilson  v. 
Braden,  48  W.  Va.  196»  36  S.  B.  867  (Point 
3  of  Syllabus),  reaffirmed  in  Ronk  v.  Higgin- 
botham, 64  W.  Va.  187,  46  S.  B.  128.  The 
exclusion  of  this  deed  would  cause  a  break 
in  the  chain  of  title  to  the  Clear  fork  tract 

In  view  of  plaintiflTs  failure  to  identify 
its  Marsh  fork  tract  of  land,  in  that  it  did 
not  locate  the  exceptions  in  the  deed  from 
Pyrrhus  McGinnis  to  Augustus  Pack,  and 
in  view  of  the  fact  that  the  deed  from  J.  H. 
McGinnis,  special  commissioner,  to  C.  L. 
Thompson  for  the  Clear  fork  tract,  should 
have  been  excluded  as  evidence  of  paper 
title,  and  in  view  of  the  further  fact  that 
there  is  no  evidence  tending  to  prove  pos- 
sessory  title  in  plaintiff  to  any  part  of  the 
land  in  controversy,  it  cannot  complain  of 
the  verdict,  which  the  Jury  found  for  the  de- 
fendant. 

It  is  not  necessary  to  discuss  the  other  as- 
signments of  error,  relating  to  instructions 
and  to  admission  of  evidence  for  defendant 
and  rejection  of  certain  other  evidence  of- 
fered by  plaintiff,  because,  even  if  such  other 
assignments  should  be  well  taken,  they 
would  not  constitute  prejudicial  error. 

In  disposing  of  plaintiff*s  motion  to  set 
aside  the  verdict,  the  court  permitted  defend- 
ant to  modify  his  disclaimer  by  enlarging 
it  so  as  to  include  a  sinall  strip  of  land 
along'  the  Clear  fork,  outside  of  the  lines  of 
the  38-acre  patent,  and  outside  of  the  fence 
"as  laid  down  on  surveyor  Wilson's  map  ex- 
tending from  'K'  to  where  said  fence  crosses 
said  outside  line  of  said  38  acre  tract  which 
said  small  strip  of  land  outside  of  the  lines 
and  the  fence  aforesaid  is  not  claimed  by  de- 
fendant"   This  had  the  effect  to  enlarge  de- 


fendant's original  disclaimer,  and  consc' 
quently  to  reduce  the  amount  of  land  claim- 
ed by  him.  In  view  of  what  we  have  here- 
inbefore said,  we  do  not  see  how  this  subse- 
quent disclaimer  could  have  prejudiced  plain- 
tiff. It  might  have  had  a  different  effect  if 
plaintiff  itself  had  proven  title  to  the  strip 
of  land  disclaimed.  It  might  then  have  ap- 
peared that  it  should  have  had  a  verdict 
for  such  portion  of  the  land  as  was  in  is- 
sue. But  it  is  unnecessary  to  decide  what 
would  have  been  the  effect  in  that  event  and 
we  do  not  say.  All  that  we  do  decide  i» 
that,  because  of  plaintiff's  failure  to  prove 
title,  it  is  not  prejudiced  by  this  action  of 
the  court  in  permitting  the  defendant  to  re- 
duce his  claim  after  verdict 

The  judgment  of  the  lower  court  will  be 
affirmed* 


(70  w.  Va,  TW) 

NORFOLK  ft  W.  RY.  CO.  T.  STIPP  et  aL 

(Supreme  Court  of  Appeals  of  West  VirgiDia* 

AprU  23,  1912.    Rehearing  Denied 

June  15,  1912.) 

(SyUahui  by  ike  Court.) 

L  Advebse  Possession  (§  68*)~What  Coir* 

STITUTE& 

Title  to  land  can  not  be  acquired  by  pos- 
session for  the  statutory  period  unless  that 
possession  is  adverse. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  |{  279-281;  Dec  Dig, 
"58.*] 


2.  Appeal  and  Ebbob   (|  1022*)~Findinci 
or  CoMMissiONEB— Conclusiveness. 

A  finding  of  a  commissioner,  based  on  evi* 
denoe,  and  confirmed  by  the  circuit  court  will 
be  respected  on  appeal  unless  plainly  wrong. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4015-4018;  Dec.  Dig.  i 
1022.*] 

Error  to  Circuit  Court,  Jefferson  Counlj. 

Action  by  the  Norfolk  &  Western  Railway 
Company  against  John  W.  Stipp  and  others. 
Judgment  for  plaintiff,  and  John  W.  Stipp 
and  I.  W.  Stipp  bring  error.    Affirmed. 

Qeo.  M.  Beltzhoover,  Jr.,  of  Charlestown, 
for  plaintiffs  in  error.  Brown  ft  Brown,  of 
Charlestown,  for  defendant  in  error  Martin. 

ROBINSON,  J.  In  condemnation  of  land 
for  railway  purposes,  a  sum  of  money  was 
paid  into  court  so  that  conflicting  claims  to 
it  might  be  determined  between  U.  S.  Mar* 
tin  on  the  one  hand  and  John  W.  and  Isaac 
W.  Stipp  on  the  other.  The  matter  was  re- 
ferred to  a  commissioner  to  ascertain  to 
whom  the  money  belonged,  and  in  what  pro- 
portion it  should  be  paid  over,  if  to  both 
parties.  The  commissioner  found  that  a  part 
belonged  to  Martin  and  a  part  to  the  Stipps. 
This  finding  and  report  was  based  on  docu* 
ments  filed  before  the  commissioner  and  on 
testimony  taken  before  him  in  relation  to 
title  and  ownership  of  the  land  from  which 
the  money  was  derived.  John  W.  and  Isaac 
W.  Stipp,  claiming  that  they  were  the  rights 
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fal  owners  of  all  the  land  from  which  the 
money  arose,  excepted  to  the  report.  The 
circuit  court  upon  a  consideration  of  all  the 
evidence  on  which  the  report  was  based,  con- 
firmed the  report,  and  thus  denied  John  W. 
and  Isaac  W.  Stipp  a  part  of  the  money,  that 
is,  the  sum  of  $799.  They  seek  a  reversal 
of  the  order  which  gives  Martin  this  sum. 
They  insist  that  he  owned  no  part  of  the 
land  taken,  but  that  they  were  the  true  own- 
ers of  it  all. 

A  certiorari  on  behalf  of  Martin  has 
brought  up  some  title  papers  that  do  not  ap- 
pear to  have  been  In  the  record  considered 
below.  These  documents  can  not  for  the 
first  time  be  considered  on  appeal.  Martin 
can  not  complete  the  proof  of  his  title  here. 
We  are  confined  to  the  record  that  was  made 
up  and  considered  tn  the  circuit  court  The 
matter,  however,  is  immaterial.  Though 
Martin  does  not  show  perfect  title  to  the  par- 
cel of  land  as  to  which  the  court  has  order- 
ed the  money  to  be  paid  to  him,  stiU  we  can 
not  find  that  the  money  for  tlmt  parcel  be- 
longs to  the  Stippa,  unless  they  show  that  they 
were  the  true  owaen  of  that  part  of  the 
land.  John  W.  and  Isaac  W.  Stipp  can  not 
complain  that  Martin  got  the  money  on  an 
imperfect  title,  unless  they  show  that  they 
have  the  true  title  to  the  land  from  which 
the  money  arose.  The  order  of  the  circuit 
court  giving  the  money  to  Martin  can  not 
injure  the  BtiPM  ualess  they  th^ns^ves  are 
entitled  to  the  money.  To  be  entitled  to  the 
money,  they  must  show  that  they  were  the 
true  owners  of  the  land.  If  nether  of  the 
parties  have  shown  true  title  to  the  land, 
we  can  not  reverse  at  the  instance  of  the 
Stipps ;  for  in  that  event,  they  have  no  right 
to  complain. 

The  Stipps  do  not  show  a  perfect  chain  of 
title  to  the  Potomac  River  diffs,  from  which 
the  money  was  derived,  but  they  rely  on  pos- 
session for  a  long  period  of  time  under  a 
deed  made  in  1868.  They  say  that  deed  la 
color  of  title  and  that  possession  under  it 
on  the  level  portion  of  the  land  carries  their 
possession  to  the  bounds  of  the  deed.  That 
deed  Includes  the  cliffs,  they  claim,  since  it 
calls  for  the  Potomac  River.  Ordinarily,  pos- 
session of  the  level  land  to  which  the  cliffs 
are  attached,  under  the  color  of  this  deed, 
would  be  possession  of  the  cliffy  and  would 
ripen  into  good  title  to  the  whole  after  the 
running  of  the  statutory  bar.  Of  course,  this 
would  not  be  true  as  to  the  cliffs  if  Martin 
showed  an  older  perfect  title  thereto.  There 
would  then  have  to  be  actual  possession  on 
the  interlock  by  the  Stipps  to  take  it  away 
from  him.  No  such  actual  possession  by 
them  on  that  particular  part  of  the  land  is 
istablished  by  the  record.    But  Martin  does 


not  show  an  older  perfect  title  to  this  por- 
tion of  the  land.  The  record  does  not  bear 
out  his  claim  of  perfect  title.  His  paper 
chain  is  defective,  and  on  it  alone  he  relies. 
He  does,  however,  show  a  long  claim  of  own- 
ership by  himself  and  those  under  whom  he 
holds.  We  must  say  whether  the  Stipps  had 
such  adverse  possession  of  the  cliffs  under 
the  color  of  their  deed  as  to  give  them  good 
title.  Have  they  held  the  cliffs  adversely? 
Both  by  the  finding  of  the  commissioner  and 
of  the  circnit  court,  the  question  has  bera 
determined  against  the  Stipps.  Those  find- 
ings rest  on  conflicttag  evidence.  We  can 
not  overthrow  them  unless  they  are  mani- 
festly contrary  to  the  evidence. 

[1]  We  can  not  say  from  the  evidence,  to 
the  extent  of  overthrowing  the  report  of  the 
commissioner  and  the  finding  of  the  circuit 
court  thereon,  that  the  Stipps  have  had  ad- 
verse possession  of  the  land  beyond  die  line 
of  the  cliffs,  or  that  their  possession  under 
the  deed  has  constructively  included  the  cliffs. 
It  suffices  to  say  that  the  evidence,  though 
conflicting,  will  support  a  finding  that  the 
Stipps  have  not  held  the  cliffs  adversely  so 
as  to  acquire  title  thereto— that  the  running 
of  the  statute  necessary  to  give  them  good 
title  has  been  broken  by  acts  and  declara- 
tions on  their  part  in  recognition  of  the  Mar- 
tin daim  of  title  and  in  disavowal  of  any 
claim  by  themselves.  A  holding  or  posses- 
sion to  be  adverse  must  be  hostile.  It  must 
exclude  others,  not  admit  them.  The  evi- 
dence will  support  a  finding  that  these  and 
the  other  elements  necessary  to  make  posses- 
sion adverse  were  lacking  as  to  the  posses- 
sion of  the  dlffs  on  which  the  Stipps  rely. 
Besides,  it  may  be  found  from  the  evidence 
that  the  Stipi)s  all  along  have  construed  their 
deed  to  take  them  to  the  river  at  the  line  of 
the  cliffs  and  not  down  over  the  cliffs  at 
the  water's  edge,  so  that  they  have  not  even 
had  constructive  possession  of  the  cliffs  by 
the  force  of  their  possession  of  tiie  level  part 
of  the  land  under  the  deed. 

[2]  It  is  useless  to  detail  the  evidence  on 
which  the  order  apt)ealed  from  is  based.  The 
case  involves  the  application  of  no  new  prin- 
ciples. Why  should  we  extend  discussion? 
Though  different  judges  might  reach  dif- 
ferent conclusions  on  the  evidence,  yet  we 
can  not  say  that  the  finding  of  the  circuit 
court  on  the  controlling  question  of  posses- 
sion is  plainly  against  a  preponderance.  A 
finding  of  a  commissioner,  based  on  evidence, 
and  confirmed  by  the  circuit  court,  is  en- 
titled to  great  respect  on  appeal.  It  will  be 
sustained  unless  plainly  wrong.  Baker  v. 
Jackson,  65  W.  Va.  282,  64  S.  B.  32, 

Let  the  order  be  affirmed. 
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LONG  ▼.  POTTS  et  aL 

(Supreme  Coart  of  Appeals  of  West  Virginia. 

Feb.  20,  1912.    Rehearing  Denied 

June  15,  1912.) 

(8yttahu9  hy  the  Court.) 

Pabol  Evidencb— Affibicancs.  bt   DrviDBD 
Court. 

Parol  evidence  to  affect  a  promissory  note. 
Owing  to  a  division  of  opinion  among  the 
members  of  the  court  no  syllabus  of  law  is 
made. 

Poffenbarger  and  Miller,  JJ«,  dissenting. 

Error  to  Circuit  Court,  Wetzel  County. 

Action  by  Charles  Amos  Long  against  W. 
F.  Potts  and  others.  From  the  Judgment, 
defendants  Justus  Eakln  and  another  bring 
error.     Affirmed. 

ThoB  P.  Jacobs  and  B.  L.  Robinson,  for 
plaintiffs  in  error.  P.  D.  Morris  and  T.  H. 
Comett,  for  defendants  in  error. 

BRANNON,  P.  Charles  Amos  Long 
brought  assumpsit  against  W.  F.  Potts,  Alex 
Hart,  and  Justus  Eakln  on  a  promissory 
note  made  by  Potts  and  Eakln.  Much  oral 
evidence  was  produced.  Upon  a  demurrer 
by  the  plaintiff  to  the  defendants'  evidence, 
judgment  was  for  the  plaintiff. 

Hart  and  Eakin  pleaded  non  assumpsit 
and  a  special  plea.  This  special  plea  avers 
that  on  the  day  when  the  note  was  execut- 
ed, and  before  and  at  the  time  it  was  ex- 
ecuted, it  was  agreed  between  Long  and 
Eakin  and  Hart  that  if  Eakin  and  Hart 
would  execute  the  note  as  sureties  for  Potts 
at  20  days  that  within  that  time  Long  would 
procure  from  Potts,  and  Potts  would  exe- 
cute, a  deed  of  trust  for  the  benefit  of  Long, 
and  in  exoneration  and  in  indemnification  of 
Eakin  and  Hart,  on  sufficient  estate  to  secure 
payment  of  the  note,  not  only  to  secure  the 
debt,  but  to  indemnify  Eakin  and  Hart  by 
reason  of  their  suretyship.  The  plea  avers 
that  Eakin  and  Hart  by  the  procurement  of 
the  plaintiff,  and  upon  the  said  agreement, 
became  sureties  upon  said  note  for  20  days, 
with  the  agreement  and  assurance  that 
within  that  time  Long  would  procure  Potts 
to  execute,  and  Potts  would  execute,  such 
deed  of  trust,  which  said  Potts  agreed  to 
and  was  able  to  do.  The  plea  further  aver- 
red that  Long,  contriving  to  injure  E}akin 
and  Hart,  after  he  had  procured  said  note 
and  their  signatures  thereon,  failed  and  re- 
fused to  secure  the  execution  of  said  trust 
deed,  though  Potts  was  at  all  times  ready 
and  willing  to  execute  it  The  plea  was  ob- 
jected to  by  the  plaintiff,  and  that  objection 
was  overruled,  and  the  plaintiff  cross-as- 
signs error. 

He  says  that  the  plea  constitutes  no  de- 
fense. Is  that  plea  good  in  law?  I  lay 
down  the  proposition,  spoken  by  infinite  cas- 
es, that  a  writing  is  deemed  in  law  the  full 
repository  of  the  agreement  or  contract,  and 
that  the  whole  contract  is  expressed  by  it. 


and  evidence  of  other  oral  stipulations  is 
not  admissible  to  incorporate  other  elements 
in  it,  so  as  to  add  to,  alter,  or  contradict 
the  agreement  spoken  by  the  writing,  or  to 
alter  It  by  enlargement  of  .its  terms  and 
make  the  contract  have  different  legal  effect 
and  obligation.  Long  v.  Perine,  41  W.  Va. 
314,  23  S.  E.  611;  Orrick  Co.  v.  Dawson, 
67  W.  Va.  403,  68  S.  E,  39;  Martin  v.  Rail- 
road, 48  W.  Va.  542,  37  S.  E.  563.  In  Town- 
er V.  Lucas,  IB  Grat  705,  we  find  the  law 
thus  stated:  "It  was  said  by  the  court  in 
the  Countess  of  Rutland's  Case,  5  Coke's  B. 
25,  'that  it  would  be  inconvenient  that  mat- 
ters in  writing,  made  by  advice  and  on  con- 
sideration, and  which  finally  import  the  cer- 
tain truth  and  agreement  of  the  parties, 
should  be  controlled  by  averment  of  parties, 
to  be  proved  by  the  uncertain  testimony  of 
slippery  memory.'  In  Stevens  v.  Cooper,  1 
Johns.  Ch.  (N.  Y.)  425,  7  Am.  Dec  499, 
Chancellor  Kent  remarks  'that  there  is  no 
rule  of  evidence  better  settled  than  that 
which  declares  that  parol  evidence  is  inad- 
missible to  contradict  or  substantially  vary 
the  legal  import  of  a  written  agreement 
Such  testimony  is  not  only  contrary  to  the 
statute  of  frauds,  but  to  the  maxims  of  the 
common  law;  and  the  rules  of  evidence  on 
this,  as  on  most  other  points,  are  the  same 
in  courts  of  law  and  equity.'  See  Fell  v. 
Chamberlain,  2  Dick.  R.  484;  WooUam  v. 
Heam,  7  Ves.  R.  211;  Jordan  v.  Sawkins,  3 
Bro.  C.  C.  388.  In  Crawford  v.  Jarrett,  2 
Leigh,  630,  Green,  J.,  states  the  rule  in  these 
words:  'Parol  evidence  cannot  be  admitted 
(unless  in  case  of  fraud  or  mistake)  to  vary, 
contradict,  add  to,  or  explain  the  terms  of 
a  written  agreement,  by  proving  that  the 
agreement  of  the  parties  was  different  from 
what  it  appears  by  the  writing  to  have 
been.'  In  Watson  v.  Hurt,  6  Grat.  633,  644, 
Judge  Baldwin  announces  the  rule  in  the 
following  terms:  'It  Is  perfectly  well  settled 
that  the  terms  of  a  written  contract  cannot 
be  varied  by  parol  evidence  of  what  occur- 
red between  the  parties  previously  thereto 
or  contemi)oraneously  therewith.'  In  1 
Greenl.  Evt  |  275,  the  author  observes  that 
the  rule  as  now  briefly  expressed  is  'that 
parol  cotemporaneous  evidence  is  inadmis- 
sible to  contradict  or  vary  the  terms  of  a 
valid  written  instrument'  The  rule  thus 
announced  as  a  rule  of  the  common  law  at 
so  early  a  day  has  been  uniformly  adhered 
to  by  the  courts  both  of  England  and  this 
country  ever  since;  but  in  the  application 
of  it  to  different  instruments  difficulties 
have  arisen.  Courts,  while  laying  down  the 
rule  as  unquestioned  and  unquestionable, 
and  professing  to  recognize  its  wisdom  and 
binding  authority,  have  drawn  distinctions 
to  take  particular  cases  of  apparent  hard- 
ship from  without  its  operation,  which  at 
first  view  would  seem  to  violate  the  rule 
itself."  In  that  case  a  surety  was  induced 
to  sign  a  bond  by  a  promise  that  hm  would 
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not  be  asked  to  pay;  but  that  oral  agree- 
meDt  was  held  unavailable.  In  Woodward, 
Baldwin  &  Ck>.  T.  Foster,  18  Grat.  200,  a 
party  indorsed  a  bill  of  exchange,  and  it 
was  agreed  that  the  indorsee  should  retain 
in  his  hand  the  amount  paid  by  him  for 
the  bills,  and  not  pay  the  m<mey  over  to 
the  drawer  of  the  bill  until  it  was  ascertain- 
ed that  the  bill  had  been  accepted  and  paid, 
and,  if  not  accepted  and  paid  by  the  drawee, 
then  Foster  would  refund  the  money  paid 
him  for  them.  It  was  held  that  evidence  of 
this  collateral  agreement  could  not  be  re- 
ceived. The  principle  above  stated  was  laid 
down  by  the  court.  In  9  Ency.  of  Evidence, 
352,  it  is  stated  that,  if  it  appears  that  a 
writing  in  itself  appears  to  be  incomplete, 
oral  evidence  of  contemporaneous  agreement 
may  be  rec^ved;  but  "if,  when  so  viewed, 
the  writing  appears  to  be  complete,  such  evi- 
dence is  then  inadmissible.*'  Page  on  Con- 
tracts says  that  in  order  to  let  in  such  evi- 
dence the  contract  must  be  incomplete  on 
its  face.     See  1198. 

Now,  here  is  a  promissory  note  complete 
on  its  face,  speaking  an  absolute  promise  to 
pay,  imposing  an  absolute  liability ;  but  that 
character  and  legal  effect  are  to  be  destroy- 
ed by  oral  evidence  of  a  collateral  agree- 
ment Another  contract  is  made  by  this 
evidence  far  difTerent  from  the  contract  le- 
gally imported  by  the  note.  The  note  in  law 
imports  absolute,  unconditional  liability; 
whereas,  this  oral  evidence  contradicts  it  by 
speaking  an  inconsistent  contract.  It  qual- 
ifies the  absolute  liability  created  by  the 
note.  Why  is  it  not  inconsistent  with  that 
note?  Much  could  be  written  on  this  sub- 
ject If  such  parol  evidence  is  let  in,  what 
becomes  of  your  wrlttoi  contract?  What 
worth  is  your  promissory  note?  In  17  Cyc. 
567,  referring  to  the  rule  excluding  such  oral 
evidence,  it  is  said:  ''The  rule  is  a  neces- 
sary one,  because  of  the  obvious  fact  that 
written  instrmnents  would  soon  come  to  be 
of  little  value,  if  their  explicit  provisions 
could  be  varied,  controlled,  or  superseded  by 
such  evidence,  and  it  is  also  plain  that  a 
different  rule  would  greatly  increase  the 
temptation  to  commit  perjury."  An  absolute 
note  cannot  be  defeated  by  oral  proof  of  a 
condition.  Erwin  v.  Saunders,  1  Cow.  (N. 
T.)  249.  13  Am.  Dec.  520.  In  17  Cyc.  589,  I 
find  the  following:  ''Although  the  author- 
ities as  to  the  admissibility  of  parol  evi- 
dence to  affect  commercial  paper  are  by  no 
means  uniform,  the  general  rule  is  that 
bills  and  other  instruments  of  a  similar  na- 
ture are  not  subject  to  be  varied  or  contra- 
dicted by  parol  or  extrinsic  evidence.  Ac- 
cordingly it  has  been  held  inadmissible  to 
show  a  parol  agreement  of  the  payee  or 
holder  of  commercial  paper  not  to  enforce 
payment  against  the  person  or  persons  lia- 
ble thereon,  or  a  parol  agreement  that  the 
payee  or  holder  shall  look  to  some  other 
person  or  persona  for  payment,  that  he  shall 


require  payment  only  In  a  certain  event  or 
out  of  some  particular  fund,  that  he  shall 
not  require  payment  until  a  certain  security 
has  been  exhausted,  or  shall  not  call  on  one 
of  the  persons  liable  for  payment  until  all 
remedies  against  the  others. have  been  ex- 
hausted. It  has  also  been  held  not  admis- 
sible to  show  that  the  time  for  the  payment 
of  the  obligation  as  agreed  upon  by  the  par- 
ties is  different  from  the  date  of  maturity 
as  appearing  in  the  instrument  to  contra- 
dict a  note  as  to  the  place  of  payment  or, 
where  by  the  express  terms  or  legal  effect 
of  an  instrument  it  is  payable  in  money,  to 
show  that  it  was  agreed  that  it  should  be 
paid  in  any  other  way.  It  has  also  been 
asserted  that  any  evidence  varying  or  nulli- 
fying the  effect  of  a  written  acceptance  of  a 
bill  is  inadmissible." 

There  are  cases  leading  the  other  way^. 
They  say  that  collateral  or  independent  facts 
not  contradicting  the  writing  may  be  proven. 
Campbell  v.  Fetterman,  20  W.  Va.  398;  10 
Encyclopedia  Dig.  Va.  &  W.  Va.  698,  699. 
This  rule  says  the  matter  to  be  proven  by 
the  oral  evidence  must  not  be  inconsistent 
with  the  writing;  but  in  our  case  it  is.  So 
those  cases  do  not  strictly  apply.  And  how 
many  Virginia  and  West  Virginia  cases  ap- 
ply the  rule  Just  above  stated?  Page  on 
Contracts  (the  latest  great  work  on  Con- 
tracts) §  1189,  after  saying  that  when  par- 
ties have  made  a  written  contract,  it  is  taken 
to  embody  all  of  it  "and  merges  all  prior 
and  contemporaneous  negotiations,"  adds: 
"To  violate  this  rule,  and  to  admit  extrinsic 
evidence  of  the  intention  of  the  parties  di- 
rect, for  the  purpose  of  displacing  their  in- 
tention as  shown  in  the  written  contract,  is 
to  substitute  the  inferior  for  the  superior  de- 
gree evidence,  conjecture  for  fact,  presump- 
tion for  the  highest  degree  of  legal  authority, 
loose  recollection  and  uncertainty  of  memory 
for  the  most  sure  and  faithful  memorials 
which  human  ingenuity  can  devise  or  the 
law  adopt"    See,  also,  section  1192. 

Another  view,  not  without  force,  is  that 
this  collateral  agreement  to  procure  a  deed 
of  trust  cannot  be  pleaded  against  the  note, 
but  must  be  enforced  by  a  separate  action 
for  its  breach.  The  New  York  Court  of  Ap- 
peals so  held  in  Adams  v.  Gillig,  199  N.  Y. 
314,  92  N.  E.  670,  32  L.  R.  A.  (N.  S.)  127,  20 
Ann.  Cas.  911.  "It  may  be  assumed  that 
promises  of  future  action,  that  are  a  part 
of  the  contract  between  the  parties,  to  be 
binding  upon  them,  must  be  stated  in  the 
contract  An  oral  restrictive  covenant,  or 
any*  oral  promise  to  do  or  refrain  from  doing 
something  effecting  the  property  about  which 
a  written  contract  is  made  and  executed  be- 
tween the  parties,  will  not  be  enforced,  not 
because  the  parties  should  not  fulfill  their 
promises  and  their  legal  and  moral  obliga- 
tions, but  because,  the  covenants  and  agree- 
ments being  promissory  and  contractual  in 
their  nature,  and  a  part  of»  or  collateral  to. 
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a  principal  contract,  the  entire  agreement  be- 
tween the  parties  must  be  deemed  to  have 
been  merged  in  the  writing.  The  yalne  of  a 
writing  would  be  yery  seriously  impaired  if 
the  rule  mentioned  in  regard  to  induding 
the  entire  agreement  in  such  writing  is  not 
enforced.  A  strict  enforcement  of  such  rule 
tends  to  greater  security  and  safety  in  busi- 
ness transactions  and  leaves  less  opportunity 
for  dishonesty  and  false  swearing,  induced, 
perhaps,  by  a  change  of  purpose  or  a  failure 
to  obtain  the  result  that  was  anticipated 
when  the  transaction  was  originally  consum- 
mated and  reduced  to  writing.  Such  rule 
makes  it  necessary  for  the  parties  to  a  writ- 
ten contract  to  include  everything  therein 
pertaining  to  the  subject-matter  of  the  prin- 
cipal contract,  and  if  by  mistake  or  other- 
wise an  oral  agreement,  a  part  of  the  trans- 
action, is  omitted  from  the  writing,  it  can  on- 
ly be  made  ^ective  and  enforceable  by  a 
reformation  of  the  writing,  so  that  the  same 
shall  include  therein  the  entire  agreement 
between  the  parties.  The  rule  is  quite  uni- 
versal that  statements  promissory  in  their 
nature  and  relating  to  future  actions  must 
be  enforced,  if  at  all,  by  an  action  upon  the 
contract  It  is  unnecessary  to  decide  or  dis- 
cuss the  question  whether  under  some  possi- 
ble circumstances  the  courts  will  not  in  equi- 
ty lay  hold  of  false  statements  that  are  con- 
tractual in  their  nature  to  prevent  the  con- 
summation of  a  fraud." 

I  have  shown  that  such  is  the  great  volume 
of  law  in  England  and  America.  What  is 
the  plain,  sound,  safe  rule?  What  are  the 
boundaries  or  limit  of  its  exceptions,  when 
once  we  ignore  the  rule?  I  confess  that  I 
am  strumous  to  maintain  this  rule  of  safety 
and  reason.  That  plea  alleges  that  Long 
took  upon  himself  the  duty  to  get  Potts  to 
make  said  deed  of  trust  It  is  not  necessary 
or  proper  to  repeat  the  evidence.  I  assert 
that  it  does  not  sustain  the  plea  by  proving 
that  Long  took  upon  himself  that  obligation. 
The  proposition  to  give  a  deed  of  trust  origi- 
nated with  Potts  as  inducement  for  a  loan. 
When  Potts  said  that  he  would  give  it.  Long 
only  assented  to  it  as  Potts'  proposaL  It 
was  Potts  who  assured  the  sureties  that  he 
would  make  the  deed  of  trust  It  is  likely 
that  Potts  would  so  promise,  unlikely  that 
Iiong  would  assume  the  duty,  and  agree  that, 
if  he  did  not  get  the  deed,  his  loan  of  $1,000 


would  be  lost  Highly  unreasonable.  It  Is 
not  proven. 

Judge  WUIilAlCS  and  I  hold  that  the  plea 
is  no  bar  in  law.  Jud^e  BjOBINSON  and  I 
hold  that  the  evidence  does  not  sustain  the 
plea.  Judge  WILLIAMS  and  I  say  the  evi- 
dence cannot  be  heard. 

The  result  is  that  the  Judgment  be  af- 
firmed. 

POFFENBARGER*  J.  (dissenting).  The 
rule  inhibiting  parol  evidence  to  contrafflct, 
vary,  or  add  to  the  terms  of  a  written  con- 
tract is  n6t  questioned,  nor  its  wisdom  doubt- 
ed; but  it  has  well-known  and  wholesome  ex- 
ceptions, one  of  which  is  that  an  oral  con- 
tract, constituting  an  inducement  to  the  exe- 
cution of  the  written  contract,  may  be  shown, 
breach  of  which  discharges  tiie  written  con- 
tract or  estops  the  party  claiming  under  it 
Page  on  Contracts,  |  1204.  Eakin  and  Hart 
were  sureties,  benefited  in  no  way  by  the 
transaction,  and  induced  to  sign  the  note  by 
Long's  expression  of  assent  to  the  condition. 
It  was  a  collateral  arrangement  for  discharge 
of  the  note;  the  sureties  being  liable  la  the 
event  of  failure  of  the  principal  to  give  the 
deed  of  trust  within  the  specified  time.  It 
allows  the  note  effect  according  to  its  letter, 
but  sets  up  an  agreement  to  which  the  payee 
was  a  party,  nonperformance  of  which 
amounts  to  a  constructive  fraud  upon  the 
sureties.  Having  gotten  them  on  the  note, 
the  parse  refused  to  accept  the  deed  of  trust 
tendered  in  accordance  with  his  collateral 
agreement  with  th^n  and  the  prior  agree- 
ment between  him  and  the  principal,  evident- 
ly because  he  prefers  the  personal  security 
for  some  reason.  The  parol  evidence  rule 
was  never  intaided  for  use  as  a  means  of 
accomplishing  inequitable  and  unjust  purpos- 
es. Nor  is  there  any  public  policy  or  reason 
whl(^  forbids  such  an  agreement  as  the  one 
set  up  here  as  attaidant  upon  the  written 
contract,  which  is  obviously  only  a  memoran- 
dum, and  in  a  sense  incomplete^  not  reciting 
any  consideration  or  containing  any  covenant 
or  agreement  on  the  part  of  the  payee.  It 
is  not  a  formal  and  elaborate  contract  pur- 
porting to  cover  all  that  transpired  between 
the  parties,  nor  in  any  way  indicating  their 
situation  or  the  purposes  of  the  agreement 

For  these  reasons,  Judge  MILLER  and  I 
dissent 
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A  B.  TARQUHAR  CO.,  Limited,  v.  DB- 

HAVEN  et  aL 

(Bupreme  Court  of  Appeals  of  West  Virginia.' 

April  2,  1912.    Rehearing  Denied 

June  16.  1912.) 

(SyUahus  ly  the  Court,) 

BXECXTTEON    (|    161* )  —  JUDQIOBNT    (|    46*)  — 

Confession— Vali  dity. 

A  judgment,  purporting  to  be  by  confes- 
sion of  attorneys  in  fact,  on  a  note,  commonly 
called  a  judgment  note,  on  warrant  of  attorney 
therein^  purporting  to  empower  and  author- 
ize the  payees,  or  agent,  or  any  prothonotary, 
or  attorney  of  record,  to  appear  for  the  mak- 
ers and  in  their  names,  and  confess  judgment 
against  them  in  favor  of  the  payees,  for  the 
amount,  with  costs,  and  release  of  errors,  en- 
tered by  the  derk,  in  the  clerk's  office,  in  va- 
cation, without  process  executed  on  defendant 
and  declaration  filed,  is  illegal  and  void  on  its 
face;  and  any  execution  issued  thereon  is 
also  without  warrant  of  law,  illegal  and  void, 
and  on  motion  of  defendants  should  be  quashed, 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  H  467-471;  Dec.  Dig.  f  161;* 
Judgment,  Cent  Dig.  H  65-^7,  70,  72,  85-88; 
Dec  Dig.  I  46.*] 

Brannon,  P.,  and  Robinson,  J.,  dissenting. 

Error  to  Circuit  Obnrt,  Berkeley  Oonnty. 

Action  by  Arthur  B.  Farqnhar  and  others, 
partners  as  A.  B.  Farquhar  Co.,  Limited, 
against  Charles  E.  Dehaven  and  others. 
Judgment  for  plaintiffs,  and  defendants 
bring  error.    Reversed. 

J.  O.  Henson  and  Allen  B.  Noll,  for  plain- 
tiffs in  error.  Martin  &  Seibert,  for  defend- 
ants in  error. 

MII/LER,  J.  The  judgment  below  to 
which  this  writ  of  error  applies,  denied  the 
motion  of  defendants  to  quash  the  execution 
on  a  judgment  in  favor  of  plaintiffs,  entered 
against  them,  in  vacation,  by  the  clerk  of  the 
circuit  court  on  September  12,  1910. 

The  entire  record  of  the  judgment  as  pre- 
sented here  is  as  follows: 

"This  day  came  the  defendants,  by  Martin 
&  Seibert,  their  attorneys  in  fact,  and  say 
that  they  cannot  gainsay  the  plaintiffs'  ac- 
tion against  them,  but  that  they  are  justly 
indebted  to  the  said  plaintiffs  in  the  sum  of 
$527.07  with  interest  thereon  from  this  date 
and  the  costs  of  this  action,  on  account  of 
two  certain  notes,  one  dated  August  30th, 
1009,  due  six  months  after  date,  and  the  oth- 
er dated  August  30th,  1909,  due  twelve 
months  after  date. 

"It  is  therefore  considered  that  the  plain- 
tiffs, Arthur  B.  Farquhar,  Wm.  E.  Farquhar, 
and  Frances  Farquhar,  general  partners, 
trading  and  doing  business  as  A.  B.  Far- 
quhar Co.,  Ltd.,  do  recover  of  and  from  the 
said  defendants,  Charles  E.  Dehaven  and  H. 
L.  Dehaven,  the  sum  of  Five  Hundred  and 
Twenty-Seven  Dollars  and  Seven  Cents 
($527.07),  with  interest  from  this  date  until 
paid,  and  their  costs  in  this  behalf  expended. 
Teste:  L.  De  W.  Gerhardt,  Clerk  Circuit 
Court  of  Berkeley  County,  West  Virginia. 


."Memo:  Said  notes  were  filed  with  the 
said  clerk  upon  the  day  of  the  entry  of  said 
order,  and  are  in  the  words  and  figures  fol- 
lowing :" 

The  notes  referred  to,  of  which  one  Is 
copied  in  the  record,  are  judgment  notes,  in 
form  like  those  in  use  in  Pennsylvania,  bear> 
ing  six  per  cent,  interest,  and  providing  for 
a  ten  per  cent,  attorneys  fee  in  addition  to 
all  other  necessary  expenses  of  collection  aft- 
er maturity.  They  also  contain  waiver  of 
presentment  and  protest,  homestead  and  ex- 
emption rights  real  and  personal,  and  other 
rights,  and  also  the  following  material  provi- 
sion: "And  we  do  hereby  empower  and  au- 
thorize the  said  A.  B.  Farguhar  Co.,  Limited, 
or  agent,  or  any  prothonotary  or  attorney  of 
any  Court  of  Record  to  appear  for  us  and 
in  our  name  to  confess  judgment  against  us 
and  in  favor  of  said  A  B.  Farquhar  Co., 
Limited,  for  the  above  named  sum  with  costs 
of  suit  and  release  of  all  errors  and  without 
stay  of  execution  after  the  maturity  of  this 
note." 

The  motion  to  quash  assigned  as  the  only 
ground  therefor  that  the  judgment  is  void, 
the  clerk  being  without  authority  to  enter 
the  same  upon  a  judgment  note,  as  was  done, 
without  suit  and  service  of  process. 

As  both  sides  agree  the  question  presented 
is  one  of  first  Impression  In  this  State.  We 
have  no  statute,  as  has  Pennsylvania  and 
many  other  states,  regulating  the  subject 
In  the  decision  we  are  called  upon  to  render, 
we  must  have  recourse  to  the  rules  and  prin- 
ciples of  the  common  law,  In  force  here,  and 
to  our  statute  law,  applicable,  and  to  such 
judicial  decisions  and  practices  in  Virginia, 
in  force  at  the  time  of  the  separation,  as  are 
properly  binding  on  us.  It  Is  pertinent  to 
remark  in  this  connection,  that  after  nearly 
fifty  years  of  judicial  history  in  this  State 
no  case  has  been  brought  here  involving  this 
question,  strong  evidence,  we  think,  that 
such  notes,  if  at  all,  have  never  been  in  very 
general  use  in  this  commonwealth.  And  in 
most  states  where  they  are  current  the  use 
of  them  has  grown  up  under  statutes  author- 
izing them,  and  regulating  the  practice  of 
employing  them  in  commercial  transactions. 
In  the  early  Colonial  history  of  Virginia, 
they  seem  to  have  had  considerable  recogni- 
tion, but  their  use  was  abolished,  and  pro- 
hibited by  penal  statutes,  enacted  in  1744, 
and  they  did  not  again  come  into  use  until 
that  statute  was  repealed  by  the  Code  of 
1849.  5  Hen.  Stat.  p.  240,  sections  4  and  5 ; 
section  12,  ch.  76,  Code  1819;  Revlsors*  Code, 
826,  note.  This  history  is  pretty  thoroughly 
covered  by  the  arguments  of  counsel,  and  the 
opinion  of  Judge  Moncure  in  Insurance  Co. 
V.  Barley's  Admr.,  16  Grat.  (Va.)  363,  Anno. 
144.  We  do  not  wish  to  be  understood,  how- 
ever, as  asqulescing  in  Judge  Moncure*s  ex- 
position of  the  common  law  on  the  subject, 
vouched   in    support   of   the   early   colonial 
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practices  so  severely  condemned  by  the  stat- 
ute of  1744.  It  Is  significant  that  this  stat- 
ute does  not  refer  the  practice  condemned  to 
the  common  law  as  its  source.  Section  4 
thereof  recites:  "And  whereas  a  practice  has 
of  late  heen  introduced^  of  taking  bonds,  com- 
monly called  Judgment  bonds,  with  condition, 
for  the  payment  of  money,  and  a  general 
power  to  any  attorney,  to  appear,  and  suffer 
Judgment,  etc.  ♦  ♦  * ;  which  practice 
must  be  attended  with  ill  consequences,  debt- 
ors haying  no  previous  notice  of  the  time 
and  place  of  rendering  such  Judgments, 
whereby  they  are  deprived  of  an  opportunity 
of  making  discounts  appear  against  the  bond, 
and  are  first  put  to  unnecessary  law  charges, 
and  then  obliged  to  enter  into  expensive 
chancery  suits  for  relief :  To  remedy  where- 
of, &c." 

The  substantial  features  of  section  5,  of 
this  act,  are  embodied  In  section  12,  chapter 
76,  Revised  Code  1819,  reading  as  follows: 
"If  any  Attorney,  or  other  person  prac- 
tising as  an  Attorney,  shall  presume  to  ap- 
pear under  any  power  of  attorney,  made  he- 
fore  action  brought^  for  confessing  or  suffer- 
ing Judgment  to  pass  by  default  or  other- 
wise, for  any  defendant  in  any  court  of  rec- 
ord within  this  Commonwealth,  such  Attor- 
ney shall,  for  every  such  offence,  forfeit  and 
pay  fifteen  hundred  dollars,  to  such  defend- 
ant, for  his  own  use,  to  be  recovered,  with 
costs,  by  action  of  debt  or  information,  in 
any  court  of  record;  and,  moreover,  shall  be 
liable  to  an  action  for  damages,  at  the  suit 
of  the  party  grieved."  It  was  this  section 
which  on  recommendation  of  the  Revisors, 
was  omitted  from  the  Code  of  1849,  repeal- 
ing it,  and  by  which  repeal  it  is  argued  the 
common  law  was  thereby  restored.  We  find 
no  Justification,  either  in  the  history  of  the 
common  law  or  elsewhere,  for  the  argument 
presented  here,  that  the  repeal  of  the  statute 
of  1744  by  the  Code  of  1849,  revived  a  local 
practice  not  known  to  the  common  law,  and 
which  the  repealing  act  itself  recites  had  "of 
late  been  introduced."  That  the  common 
law  so  far  as  affected  by  Act  of  1744,  was 
restored  by  its  repeal  we  concede,  but  far- 
ther than  that  we  are  unwilling  to  go. 

In  Insurance  Co.  v.  Barley's  Admr.,  supra, 
the  latest  Virginia  case  which  can  be  said 
to  have  binding  force  upon  us,  suit  had  been 
brought,  but  it  does  not  distinctly  appear 
whether  or  not  the  process  had  been  exe- 
cuted. The  grounds  assigned  for  the  motion 
to  set  aside  the  Judgment  were:  (1)  That 
the  power  of  attorney  was  executed  before 
suit  brought;  (2)  that  an  attorney  in  fact 
not  an  attorney  at  law  could  not  confess 
Judgment  for  his  principal;  (3)  that  if  an 
attorney  in  fact  could  not  confess  Judgment 
in  open  court,  only  the  defendant  himself 
could  confess  Judgment  in  the  clerk's  office. 

The  only  points  of  decision  in  that  case, 
pertinent  in  this  case,  are  covered  by  points 
2,  3  and  4  of  the  syllabus,  as  follows:  (2) 
"A  power  of  attorney  to  confess  a  Judgment 


may  be  executed  before  the  action  is 
brought."  (3)  "A  Judgment  may  be  confess- 
^ed  either  in  court  or  in  the  clerk's  office,  by 
an  attorney  in  fact,  though  the  attorney  is 
not  a  lawyer."  (4)  "When  a  statute  chang- 
ing the  common  law  is  repealed,  the  common 
law  is  restored  to  its  former  state."  The 
fourth  point  we  concede;  and  limited  by  the 
rules  and  principles  of  the  common  law,  as 
modified  by  our  statutes,  section  43,  chapter 
125,  and  section  2,  chapter  134,  Code  1906, 
we  do  not  know  that  any  particular  fault 
can  be  found  with  the  general  character  of 
points  2  and  3.  The  Revisors  of  the  Code 
of  1849,  in  a  note,  as  a  reason  for  omitting 
said  section  12,  as  of  no  value,  say:  "We 
do  not  perceive  any  good  reason  why  a  pow- 
er of  attorney  to  confess  Judgment  should 
not  be  lawful  before  a  writ  is  sued  out  as 
well  as  after." 

By  gradual  steps,  however,  the  Supreme 
Court  of  Appeals  of  Virginia,  in  subsequent 
decisions,  have  further  innovated  on  the 
common  law.  In  Brockenbrough  v.  Brock- 
enbrough,  31  Grat.  (Va.)  580,  599,  it  Is  held, 
that  a  Judgment  rendered  in  court,  upon  the 
confession  of  the  defendant  in  person,  is  not 
subject  to  collateral  attack  for  lack  of  pro- 
cess. The  Judgment  in  that  case,  however, 
was  not  predicated  on  the  Virginia  statute 
— the  same  as  our  section  43,  chapter  125, 
supra — permitting  a  defendant  in  vacation 
to  confess  a  Judgment  or  decree  in  the 
clerk's  office.  This  court  held  practically 
the  same  thing  in  Hunter's  Ex'rs  v.  Stewart, 
23  W.  Va.  549.  But  in  the  later  case  of 
Shadrack's  Admr.  v.  Woolfolk,  32  Grat.  (Va.) 
709,  it  was  decided,  that  a  Judgment  con- 
fessed by  the  defendant  in  the  clerk's  office 
in  vacation  is  not  the  subject  of  collateral 
attack  by  other  creditors.  By  obiter  dicta, 
the  court,  however,  ventured  the  opinion 
that  if  it  plainly  appeared  that  the  Judg- 
ment was  confessed  without  a  writ  or  pre- 
vious process,  it  would  not  on  that  ground 
be  void.  Citing  the  Brockenbrough  Case, 
which  was  a  confession  in  court  by  the  de- 
fendant in  person.  The  court  said,  it  per- 
ceived no  substantial  difference  between  the 
two  cases.  In  Saunders  v.  Lipscomb,  90  Va. 
647,  19  S.  E.  450,  relying  on  the  two  cases 
Just  referred  tx),  and  In  Manson  &  Shell  v. 
Rawlings,  112  Va.  384,  71  S.  E.  564,  the 
court  went  still  farther,  in  holding  in  the 
first  case,  that  a  Judgment  by  confession  by 
an  attorney  in  fact,  in  the  latter,  by  defend- 
ant in  person,  in  vacation,  in  the  clerk's 
office,  without  process,  was  not  subject  to 
collateral  attack,  and  it  may  be  observed 
that  the  farthest  any  of  these  Virginia  cases 
have  gone,  literally  at  least,  is  to  hold  such 
Judgments  not  subject  to  collateral  attack. 

The  case  we  have  here,  on  the  motion  to 
quash,  is  one  of  collateral  attack,  and  to 
sustain  the  motion  and  reverse  the  Judgment 
below,  we  must  hold  the  Judgment  void  up 
on  its  face.  Is  it  so  void?  As  already  indi- 
cated, the  question  must  be  answered  prac- 
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tically  upon  the  common  law  rules  and  prin- 
ciples. We  have  no  statute  In  any  way  gov- 
erning the  subject,  except  section  43,  chapter 
125,  of  the  Code,  providing  for  a  confession 
by  defendant  in  vacation  in  the  clerk's  of- 
fice. What  then  is  the  common  law  appli- 
cable to  the  case? 

In  1  Black  on  Judgments,  section  50,  it  is 
said:  "All  Judgments  rendered  upon  the 
confession  of  the  defendant  may  be  divided 
into  two  classes:  1.  Those  entered  in  an  ac- 
tion regularly  commenced  by  the  issuance 
and  service  of  process.  2.  Those  entered 
upon  the  confession  of  the  defendant,  or  his 
warrant  of  attorney,  without  the  institution 
of  an  action.  The  former  class  of  judg- 
ments are  well  known  to  the  conmaon  law. 
and  must  be  tested  and  sustained  by  rules 
and  principles  exljsting  independently  of  stat- 
ute, while  judgments  of  the  latter  class  de- 
rive all  their  efficacy  from  positive  law  and 
must  conform,  in  order  to  be  valid,  to  all 
the  requirements  and  formalities  set  up  by 
the  Legislature."  In  the  same  section  this 
writer  further  says:  "Now  judgments  en- 
tered for  the  plaintiff  upon  the  defendant's 
admission  of  the  facts  and  law,  as  the  same 
are  known  to  the  common  law  and  exist  in- 
dependently of  statutes,  are  of  two  varieties; 
first,  judgment  by  cognovit  actionem,  and 
second,  by  confession  relicta  verificatione. 
In  the  former  case  the  defendant,  after  serv- 
ice. Instead  of  entering  a  plea,  acknowledges 
and  confesses  that  the  plaintiff's  cause  of 
action  is  just  aud  rightful.  In  the  latter 
case,  after  pleading  and  before  trial,  the  de- 
fendant both  confesses  the  plaintiff's  cause  of 
action  and  withdraws  or  abandons  his  plea 
or  other  allegations,  whereupon  judgment  is 
entered  against  him  without  proceeding  to 
trial.  In  order  to  sustain  a  judgment  of  ei- 
ther of  these  sorts,  it  is  essential  that  pro- 
cess, regularly  issued,  should  have  been 
served  upon  the  defendant  (though  he  may 
accept  service  with  the  same  effect  as  if  the 
writ  had  been  served  as  it  usually  is);  and 
an  agreement  in  writing  made  out  of  court, 
authorizing  the  clerk  to  enter  up  such  a 
judgment,  will  not  sustain  it,  where  there 
has  been  no  appearance  by  the  defendant" 
Bladcstone  says,  on  the  subject  of  confes- 
sion of  judgment  at  common  law:  "And  this 
happens,  in  the  first  place,  where  the  de- 
fendant suffers  judgment  to  go  against  him 
by  default,  or  nihil  dicit;  as  if  he  puts  in 
no  plea  at  all  to  the  plaintiffs  declaration: 
by  confession  or  cognovit  actionem,  where 
he  acknowledges  the  plaintifTs  demand  to  be 
just:  or  by  non  sum  informatus,  when  the 
defendant's  attorney  declares  he  has  no  in- 
struction to  say  any  thing  in  answer  to  the 
plaintiff,  or  in  defence  of  his  client;  which 
is  a  species  of  judgment  by  default  If 
these,  or  any  of  them,  happen  in  actions 
where  the  specific  thing  sued  for  is  recov- 
ered, as  in  actions  of  debt  for  a  sum  certain, 
the  judgment  is  absolutely  complete.  And 
therefore   U   It    very    usual,   in    order    to 


strengthen  a  creditor's  security,  for  the  debt- 
or to  execute  a  warrant  of  attorney  to  some 
attorney  named  by  the  creditor,  empowering 
him  to  confess  a  judgment  by  either  of  the 
ways  just  now  ipentioned  (by  nihil  diciti 
cognovit  actionem,  or  non  sum  informatu^> 
in  an  action  of  debt  to  be  brought  by  the 
<:reditor  against  the  debtor  for  the  specific 
sum  due:  which  judgment,  when  confessed, 
is  absolutely  complete  and  binding.  ♦  ♦  ♦  " 
3  Blackstone,  Com.  396,  397.  The  great  Vir- 
ginia commentator,  Mr.  Minor,  says  on  this 
subject  (IV  Minor's  Inst  726):  "The  de- 
fendant was  always  allowed  to  acknowled^ 
the  plaintiff's  action,  and  confess  a  judg- 
ment for  the  amount  claimed,  or  for  such 
part  thereof  as  he  and  the  plaintiff  could 
agree  upon,  provided  it  was  done  in  open 
court  But  a  confession  of  judgment  in  the 
clerk's  office  was  never  contemplated  by  the 
common  law,  and  can  only  take  place  in 
pursuance  of  the  authority  of  some  statute." 

So  according  to  these  authorities  the  war- 
rant of  attorney,  in  use  at  common  law,  was 
confined  to  the  confession  of  judgments,  in 
the  three  ways  enumerated  by  Blackstone, 
in  a  pending  suit;  that  is  by  answering 
nihil  dicit,  cognovit  actionem,  or  non  sum 
informatus.  And  as  Mr.  Black  says,  judg- 
ments by  confession  of  defendant  or  on  his 
warrant  of  attorney,  without  the  institution 
of  an  action,  derive  all  their  efficacy  from 
positive  or  statute  law.  And  judgment  in  the 
clerk's  office,  as  Mr.  Minor  says,  was  never 
contemplated  at  the  common  law.  Such 
warrant  of  attorney  was  usually  given  by 
the  defendant  to  the  plaintiff,  by  way  of 
security,  on  compromising  an  action;  and  it 
authorized  the  attorney  to  whom  it  was  di- 
rected to  appear  for  the  defendant,  and  to 
receive  a  declaration  in  an  action  to  be 
brought  against  him,  and  thereupon  confess 
the  same  in  the  manner  already  indicated. 
Tidd's  New  Pract  (Ed.  1837)  275 ;  1  Tldd's 
Pract  (Ed.  1828)  pp.  590,  606;  2  CJhitty, 
Gen.  Pract.  333. 

In  the  case  at  bar,  counsel  for  defendants 
in  error  say,  they  rely  upon  the  fact  that 
there  is  nothing  in  the  record  shoxring  af- 
firmatively that  process  was  not  served.  The 
record,  however,  purports  to  be  a  complete 
transcript  of  all  the  proceedings  which  took 
place  in  the  clerk's  office  in  vacation,  not  at 
rules;  and  as  no  process  is  exhibited  or  re- 
ferred to,  we  think  we  must  necessarily  say 
that  no  suit  was  begun  by  process,  and  that 
there  was-  no  action  pending  in  which  at 
conunon  law,  a  judgment  on  a  warrant  of 
attorney  could  have  been  confessed,  in  either 
of  the  ways  authorized  by  the  ancient  prac- 
tice. Mr.  Freeman  says,  2  Freeman  on 
Judgments,  section  547:  "Judgments  by  con- 
fession are  in  no  wise  exempt  from  the  rule 
applicable  to  other  judgments,  that  to  be 
valid  they  must  be  entered  in  a  court  having 
jurisdiction  over  the  subject-matter  of  the 
action  and  the  parties  thereto.  Though  no 
adjudication  is  in  fact  required  to  entering 
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a  judgment  of  confession  without  action,  yet 
it  has  all  the  qualities,  incidents,  and  at- 
tributes of  other  judgments,  and  cannot  be 
valid  unless  entered  in  a  court  which  might 
have  lawfully  pronounced  the  same  judg- 
ment in  a  contested  action.'  Where  the  law 
requires  judgments  to  be  signed  by  the 
judge,  its  provision  extends  to  judgment  by 
confession,  and  renders  them  void  if  not  so 
signed."  Looking  to  the  literal  terms  of  the 
power  we  see  it  authorizes  appearance,  but 
gives  no  specific  authority  to  waive  process, 
or  to  appear  in  the  clerk's  office,  or  waive 
the  filing  of  the  declaration ;  and  limited  by 
the  rules  and  practices  prevailing  at  common 
law,  we  must  «ay  no  donee  of  the  power  had 
any  authority  to  waive  any  of  the  rights  of 
the  plaintiff,  to  be  sued  and  served  with 
process,  and  to  have  a  declaration  filed  on 
which  judgment  might  lawfully  be  entered. 
Without  jurisdiction  thus  acquired  a  judg- 
ment at  common  law  on  warrant  of  attorney 
would  have  been  void.  AJid  even  in  those 
states,  where  it  is  otherwise  provided  by 
statute,  the  statute  being  in  derogation  of 
common  law  rights,  the  statutes  are  strictly 
construed.    23  Cyc.  699. 

Let  us  see  how  this  question  has  been 
viewed  in  the  other  states  than  Virginia.  In 
Vermont,  the  Supreme  Court  says:  "Judg- 
ments on  confession  without  antecedent  pro- 
cess have  no  basis  other  than  the  statute, 
and  a  full  compliance  with  the  statute  is 
necessary  to  their  validity,  and  the  provi- 
sions authorizing  them  are  to  be  strictly 
construed."  Mason  v.  Ward,  80  Vt  290,  67 
Atl.  820,  130  Am.  St  Rep.  987.  In  Iowa,  in 
response  to  the  contention  that  the  statute 
there,  regulating  confession  of  judgment,  was 
merely  cumulative  of  the  common  law  reme- 
dy, the  court  said:  **We  do  not  think  this 
position  is  correct  ♦  *  ♦  So  far  as  we 
are  advised  it  has  never  been  the  understand- 
ing of  the  profession  nor  of  the  business  com- 
munity in  this  State  that  warrants  of  attor- 
ney to  confess  judgment  had  any  place  in  our 
law.  A  confession  of  judgment  pertains  to 
the  remedy.  A  party  seeking  to  enforce  here 
a  contract  made  in  another  State  must  do  so 
in  accordance  with  the  laws  of  this  State. 
Parties  cannot  by  contract  made  in  another 
State  engraft  upon  our  procedure  here  reme- 
dies which  our  laws  do  not  contemplate  nor 
authorize."  Hamilton  v.  Schoenberger,  47 
Iowa,  385.  In  New  Jersey  the  entry  of  judg- 
ment by  a  justice  on  a  judgment  note  with- 
out process  or  proof  was  declared  illegal. 
That  court  said:  **The  defendant  must  be 
brought  into  court  in  the  usual  way,  and 
the  same  proceeding  had,  as  in  other  cases 
of  written  contracts."  Stretch  v.  Hancock, 
2  N.  J.  Law,  193.  In  Tennessee,  in  Carlln  v. 
Taylor,  75  Tenn.  666,  the  Supreme  Court 
held,  that  no  judgment  could  be  confessed  in 
that  state  by  an  attorney,  on  a  judgment 
note  Uke  the  one  Involved  here.  And  in  Ean- 
saa  and  Missouri,  such  notes  are  condemned, 


and  the  practice  of  employing  them  repudiat- 
ed on  principles  of  public  policy,  and  as  giv- 
ing to  the  defendant  no  day  in  court,  and  as 
permitting  the  defendant  to  bargain  away 
his  right  to  be  heard  in  court,  contrary  to 
public  policy.  McCralry  v.  Ware,  6  Kan. 
App.  155,  158,  51  Pac.  293;  First  Nat  Bank 
V.  White,  220  Mo.  717, 730,  120  S.  W.  36,  132 
Am.  St  Rep.  612, 16  Ann.  Cas.  889.  We  are  in- 
clined to  agree  with  the  Missouri  court  in  the 
case  last  cited,  in  which  they  say:  "Such 
agreements  are  iniquitous  to  the  uttermost 
and  should  be  promptly  condemned  by  the 
courts,  until  such  time  as  they  may  receive 
express  statutory  recognition,  as  they  have 
in  some  states.*' 

Of  course  if  a  debtor  has  been  summoned 
into  court  by  process,  and  given  a  day  and 
an  opportunity  to  be  heard»  no  good  reason 
could  be  assigned  why  a  judgment  should 
not  be  pronounced  against  him  at  common 
law  by  confession  on  a  warrant  of  an  at- 
torney. The  fact  that  the  Virginia  court  and 
this  court  have  recognized  the  right  of  the 
defendant  by  personal  appearance,  to  submit 
himself  without  process  to  the  jurisdiction 
of  the  court,  and  to  confess  a  valid  judgment 
against  him,  and  that  a  proper  construction 
of  our  statute,  section  43,  chapter  125,  of  the 
Code^  might  authorize  a  defendant  to  appear 
in  person  in  the  clerk's  office  and  make  like 
confession  of  judgment,  we  do  not  regard 
any  justification  for  the  proposition,  that  he 
may  by  warrant  of  attorney  authorize  ap- 
pearance by  and  confession  of  judgment, 
either  in  court  or  in  the  clerk's  office,  without 
process  directed  and  regularly  served  upon 
him.  It  is  contended,  however,  that  the  old 
legal  maxim,  qui  faclt  per  allum,  faclt  per 
se,  is  as  applicable  here  as  in  other  cases. 
We  do  not  think  so.  Strong  reasons  exist, 
as  we  have  shown,  for  denying  its  applica- 
tion, when  holders  of  contracts  of  this  char- 
acter seek  the  aid  of  the  courts  and  of  their 
execution  process  to  enforce  them,  defendant 
having  had  no  day  in  court  or  opportunity 
to  be  heard.  We  need  not  say  in  this  case 
that  a  debtor  may  not  by  proper  power  of 
attorney  duly  executed,  authorize  another  to 
appear  in  court  and  by  proper  endorsement 
upon  the  writ  waive  service  of  process,  and 
confess  judgment  But  we  do  not  wish  to 
be  understood  as  approving  or  intending  to 
countenance  the  practice  of  employing  in  this 
state  commercial  paper  of  the  character  here 
involved.  Such  paper  has  heretofore  had 
little  if  any  currency  here.  If  the  practice 
is  adopted  into  this  state  it  ought  to  be,  we 
think,  by  act  of  the  Legislature,  with  all 
proper  safeguards  thrown  around  it  to  pre- 
vent fraud  and  imposition.  The  policy  of 
our  law  is,  that  no  man  shall  suffer  judg- 
ment at  the  hands  of  our  courts  without 
proper  process  and  a  day  to  be  heard.  To 
give  currency  to  such  paper  by  judicial  pro- 
nouncement would  be  to  open  the  door  to 
fraud   and   imposition,   and  to  subject  the 
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people  to  wrongs  and  Injuries  not  heretofore 
contemplated.  This  we  are  unwilling  to  do. 
These  considerations  lead  us  to  conclude 
that  a  Judgment  by  confession  in  the  clerk's 
office,  on  warrant  of  attorney,  without  pro- 
cess regularly  Issued  and  seryed  upon  or  ac- 
cepted by  defendant  is  void  on  its  face.  We 
therefore  reverse  the  Judgment  below,  quash 
the  execution,  and  award  the  defendants 
costs  here  and  In  the  court  below,  incurred 
on  said  motion. 

ROBINSON,  J.  (dissenting).  The 'Judg- 
ment on  which  the  execution  Issued  is  regu- 
lar and  valid  on  its  face.  The  execution 
could  not  be  quashed.  The  order  overruling 
the  motion  to  quash  the  execution  is  right 
and  should  be  affirmed.  The  only  record  on 
which  the  circuit  court  could  act  in  determin- 
ing that  motion  does  not  show  the  Judgment 
void.  As  far  as  appears  from  the  record 
leading  to  the  Judgment,  that  Judgment  is 
sound.  It  purports  to  have  been  entered  in 
a  pending  action.  The  court  could  not  say 
the  defendants  were  not  served  with  process 
and  that  no  declaration  was  filed,  even  if 
those  things  were  necessary  as  to  a  Judgment 
by  confession.  But  the  Judgment  itself  shows 
that  the  court  had  Jurisdiction  to  enter  it. 
The  defendants  appeared  by  attorneys-in-fact 
and  answered  the  action;  so  says  the  record. 
Service  of  process  has  never  heretofore  been 
considered  necessary  as  to  a  party  who  ap- 
pears. We  have  always  understood  that  a 
party  could  appear,  waive  a  declaration,  re- 
lease emMTS,  and  do  many  other  things  to- 
ward the  entry  of  a  Judgment  against  him. 
And  we  are  sure  that  it  has  heretofore  been 
well  established  that  one  could  appear  to  an 
action  by  an  attorney-in-fact  and  do  all  that 
he  could  in  person.  The  record  does  not 
show  that  the  defendants  appeared  in  this 
action  by  attorneys-in-fact  acting  under  the 
so-called  Judgment  notes.  For  all  the  court 
could  see  in  considering  the  motion  to  quash 
the  execution,  the  attorneys-in-fact  appeared 
and  confessed  for  defendant  under  a  valid 
power  of  attorney  to  do  so.  The  power  of 
attorney  was  not  made  a  part  of  the  record. 
It  can  not  be  assumed  that  an  invalid  power 
of  attorney  was  recognized  in  the  entry  of 
Judgment    The  presumption  is  otherwise. 

That  the  Judgment  was  entered  in  the 
clerk's  office  in  vacation,  does  not  affect  its 
verity  on  collateral  attack.  It  has  the  same 
dignity  In  this  respect  as  a  Judgment  enter- 
ed in  court  The  statute  expressly  says  so. 
Code  1906,  ch.  125,  sec.  43.  "Whether  a  Judg- 
ment be  the  act  of  the  court,  or  be  entered 
up  by  the  clerk  under  the  statute,  the  effect 
is  the  same;  in  either  case  it  is  the  act  of 
the  law,  and  until  reversed  by  the  court 
which  rendered  it,  or  by  a  superior  tribunal, 
it  imports  absolute  verity,  and  is  as  effectual 
and  binding  as  if  pronounced  upon  a  trial 
upon  its  merita.^  8  B3nc.  Dig.  Va*  &  W.  Va. 
647. 


The  Judgment  has  been  overthrown  on  a 
collateral  attack  by  bringing  In  matters  that 
are  not  In  the  record.  An  issue  of  matters 
outside  the  record  on  which  the  Judgment 
rests,  made  up  on  a  motion  to  quash  the  ex- 
ecution, has  been  resorted  to  in  finding  the 
Judgment  to  be  void.  Such  matters  could 
only  be  resorted  to  on  a  direct  attack  of  the 
Judgment  The  circuit  court  well  knew  that 
it  could  not  quash  an  execution  that  rested 
on  a  Judgment  fully  purporting  Jurisdiction 
and  validity — ^that  the  verity  of  such  Judg- 
ment could  not  be  impeached  on  collateral 
attack.  *'Where  a  court  of  general  Jurisdic- 
tion acts  within  the  scope  of  its  general  pow- 
ers, Its  Judgments  will  be  presumed  to  be  in 
accordance  with  its  Jurisdiction  and  can  not 
be  collaterally  impeached  unless  the  record 
discloses  a  want  of  Jurisdiction."  See  the 
cases  cited  in  8  Enc.  IMg.  Va.  &  W.  Va.  645. 

If  the  case  of  direct  attach  dealt  with  by 
the  majority  opinion  were  properly  before 
us,  we  would  be  of  opinion  that  common 
law  principles  and  Virginia  law  do  not  con-, 
demn  the  Judgment  as  void,  unless  it  be  on 
the  ground  that  the  power  of  attorney  in  the 
notes  is  so  sweeping  and  general,  so  full  of 
partiality  to  the  creditor,  as  to  be  void.  But 
this  moot  question  we  shall  not  decide.  We 
may  suggest  that  the  power  of  attorney  in 
the  notes  is  not  of  the  definite  and  particular 
character  of  those  powers  of  attorneys  to 
confess  Judgments  long  recognized  in  Vir- 
ginia. However,  if  the  power  of  attorney  is 
valid,  no  service  of  process  on  defendants 
was  necessary  when  those  persons  authoriz- 
ed by  it  to  appear  to  the  action  in  behalf  of 
defendants  did  so  appear.  Tet  the  majority 
opinion  Is  rested  on  the  want  of  process. 
Throughout  it  that  ground  Is  relied  on;  the 
concluding  paragraph  emphasizes  that 
ground.  Why  is  service  of  process  necessary 
if  the  warrant  of  attorney  Is  valid?  If  it  is 
good,  and  the  attorneys  constituted  by  it  to 
appear  to  the  action  do  appear  thereto  pursu- 
ant to  that  authority,  the  defendants  that 
made  them  attorneys-in-fact  for  that  purpose 
have  thereby  entered  an  appearance.  The 
defendants  then  have  notice  of  the  suit 
through  their  attorneys-in-fact  The  court 
takes  Jurisdiction  of  the  defendants  by  their 
appearance.  When  the  attorneys-in-fact  ap- 
pear, that  appearance  Is  one  by  the  defend- 
ants who  authorized  those  attorneys-in-fact 
to  make  it  Surely,  the  want  of  direct  serv- 
ice of  process  is  not  a  sound  reason  for  the 
majority  opinion,  if  the  power  of  attorney  is 
valid.  That  opinion  only  makes  it  invalid 
because  no  process  was  served  on  the  de- 
fendants who  gave  it 

The  reasoning  of  the  opinion  virtually 
leads  to  this :  A.  is  detained  in  California  as 
an  invalid.  He  hears  from  home  that  a  cred- 
itor is  threatening  suit  He  has  no  defense 
and  deems  it  to  his  best  Interest  that  Judg- 
ment be  entered  against  him.  He  sends  a 
warrant  of  attorney  to  B.  to  appear  to  an 
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action  instituted  by  the  creditor  and  to  con- 
fess Judgment  in  his  behalf.  B.  can  not  do 
so  because  no  service  of  process  can  be  made 
on  A.  The  creditor  can  not  take  judgment 
though  A.  offers  to  appear  and  confess  it  by 
duly  authorized  proxy.  If  this  is  sound,  it  is 
strange  that  recognition  and  practise  haye 
long  been  otherwise. 

There  was  just  one  question  to  be  answer- 
ed in  the  assumed  case  dealt  with  by  the 
majority:  Is  the  power  of  attorney  a  valid 
sue?  If  it  is  valid,  if  it  gave  the  authority 
It  purports  to  give, «  judgment  could  be  con- 
fessed under  it  on  behalf  of  defendants  in  an 
action,  even  in  the  clerk's  oflSce,  and  that 
confession  would  be  a  waiver  or  release  of 
errors.    3  Enc.  Dig.  Va.  &  W.  Va.  70,  74,  75. 

BRANNON,  P.  I  concur  in  the  above  dis- 
sent 
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MILLER  T.  BERKELEY   LBiESTONB  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  16,  1912.     Rehearing  Denied 

Jane  1,5,  1912.) 

(Sytlalfus  by  the  Court,) 

1.  Master  and  Servant  (|  IIS*)— -Injxtbies 
TO  Servant— Safe  Place  to  Work. 

The  general  rule,  which  obliges  the  mas- 
ter to  famish  his  servant  a  reasonably  safe 
place  in  which  to  work,  does  not  apply  to^  a 
quarry,  where  the  work  to  be  done  necessarily 
changes  conditions  and  renders  the  place  more 
or  less  dangerous  as  the  work  progresses. 

[E)d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  250;    Dec  Dig.  $  118.*] 

2.  Master  and  Servant  (|  211*)— Injuries 
TO  Servant— Risks  Assi^mbd  bt  Servant. 

The  master  is  not  liable  to  his  servant,  as 
for  negligence  in  failing  to  furnish  a  reason- 
ably safe  place  to  work,  for  injury  received  in 
a  quarry,  by  a  stone  falling  upon  him  from 
the  bank  or  cUff  above,  occasioned  by  the  la- 
bor performed  in  operating  the  quarry.  Such 
an  accident  was  a  risk  assumed  by  the  serv- 
ant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  557;   Dec.  Dig.  |  211.*] 

3.  Master  and  Servant  (|  199*)— Injuries 
to  Servant— Fellow  Servants. 

All  laborers  employed  by  a  common  mas- 
ter to  work  la  a  stone  quarry,  whether  their 
duty  be  to  drill,  to  shoot  oH  blasts,  or  to  re- 
move loose  stone  from  the  cliff,  stand  in  re- 
lation to  each  other  as  fellow  servants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  491;    Dec.  Dig.  |  199.*] 

4.  Master  and  Servant  (|  189*)— Injuries 
TO  Servant— Fellow  Servant. 

The  foreman  of  a  crew  of  laborers  em- 
ployed to  work  in  a  stone  quarry,  who  has 
power  to  employ  and  discharge  men  and  to  di- 
rect their  work,  is,  nevertheless,  only  a  fellow 
servant,  unless  his  negligence  relates  to  some 
nondelegable  duty  which  the  master  owed  to 
the  injured  servant  Whether  a  superior  serv- 
ant is  a  vice  principal  depends  upon  the  na- 
ture of  his  negligent  act,  and  not  upon  his 
grade  or  rank. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  427-435,  437-448;  Dec. 
Dig.  §  189.*] 


5.  Master  and  Servant  ($  190*)— Injuries 
TO  Servant^Fellow  Servants. 

In  the  absence  of  the  master's  negligence 
in  selecting  his  foreman,  he  is  not  liable  for 
injury  to  a  servant  who  was  led  into  danger 
by  a  false  assurance  of  safety  given  by  the 
foreman,  unless  the  negligent  act  of  the  fore- 
man relates  to  the  masters  nondeleprable  duty. 

[Ed.  Note. — For  other  oases,  see  Master  and 
Servant,  Cent  Dig.  §§  449-474;  Dec.  Dig.  § 
190.*1 

Miller  and  Robinson,  J  J.,  dissenting  in  part. 

Error  to  Circuit  Court,  Berkeley  County. 

Action  by  Annie  C.  Miller,  administratrix, 
against  the  Berkeley  Limestone  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed. 

Faulkner,  Walker  ft  Woods,  of  Martins- 
burg,  for  plaintiff  in  error.  Marshall  McCor- 
mick,  of  Berry ville,  Va.,  H.  H.  Bmmert,  of 
Martinsburg,  and  James  F.  Minor,  for  de- 
fendant in  error. 

WILLIAMS,  J.  Plaintiff's  intestate,  John 
W.  H.  Miller,  was  employed  as  a  driller  in 
defendant's  quarry  and  on  the  16th  of  Ju- 
ly, 1907,  was  fatally  injured  by  a  rock  fall- 
ing upon  him,  and  died  shortly  thereafter. 
This  action  is  to  recover  damages  for  his 
death,  which  plaintiff  alleges  was  due  to  de- 
fendant's negligence  In  not  providing  de- 
ceased a  safe  place  to  work.  On  a  demur- 
rer to  plaintiff's  evidence,  the  court  render- 
ed Judgment  for  defendant,  and  plaintiff  ob- 
tained tills  writ  of  error. 

Counsel  for  plaintiff  insist  that  the  evi- 
dence was  sufficient  to  prove  negligence,  and 
that  the  court  erred  in  sustaining  the  demur- 
rer thereto.  But  the  sufficiency  of  the  evi- 
dence to  establish  negligence  depends  upon 
the  law  relative  to  defendant's  duty  to  its 
servant  in   the  premises. 

Defendant  operated  a  stone  quarry  and 
employed  a  number  of  men,  who  worked  un- 
der a  foreman.  Deceased  had  worked  in  the 
quarry  for  six  or  seven  years,  except  in  the 
winter  season,  when  the  work  stopped.  The 
distance  from  the  natural  surface  above  to 
the  bottom  of  the  quarry  was  60  to  80  feet, 
and  the  ledge  on  which  deceased  was  work- 
ing at  the  time  of  the  fktal  accident  was 
about  8  feet  wide,  and  from  15  to  20  feet 
below  the  natural  surface.  From  the  ledge 
upward,  the  face  of  the  quarry  sloped  at  an 
angle  of  about  45  degrees.  This  slope  was 
not  solid  rock,  but  was  composed  of  clay  and 
rock  mixed.  On  the  day  of  the  accident  de- 
ceased and  his  helper,  one  Holly,  were  di- 
rected by  the  foreman  to  set  the  drill  at  a 
certain  point  on  the  ledge,  and  to  begin  drill- 
ing. They  did  so,  and  began  drilling  about 
1  o'clock  in  the  afternoon,  and  in  two  or 
three  hours  thereafter  a  rock,  weighing  300 
pounds  or  more,  which  was  partially  imbed- 
ded in  the  clay  some  distance  up  the  slope 
above  the  driller's  head,  loosened  and  rolled 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexea 
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down,  striking  him  on  the  head  and  fatally 
injuring  him. 

[1]  It  is  a  familiar  rule  of  law,  too  well 
recognized  to  merit  discussion,  that  one  of 
the  nonassignable  duties  of  the  master  is 
to  provide  his  servants  a  reasonably  safe 
place  in  which  to  work.  But,  like  most  oth- 
er general  rules,  this  one  has  its  exceptions, 
and  one  is  that  the  master  is  not  under  duty 
to  keep  the  working  place  safe,  when  the 
very  work  which  the  servant  is  employed  to 
perform  changes  the  condition  of  the  place, 
and  makes  it  more  or  less  dangerous,  as  the 
work  advances. 

[2]  As  the  drilling  and  blasting  progressed, 
the  face  of  the  quarry  underwent  frequent 
changes,  causing  the  working  place  to  be- 
come more  dangerous  at  some  times  than  at 
others.  Deceased  knew  this  as  well  as  his 
employer,  and  assumed  such  risks  as  would 
reasonably  be  expected  to  result  from  the 
changes  In  the  condition  of  the  place,  and 
which  would  be  brought  about  by  the  work 
which  he  was  employed  to  perform.  2  La- 
batt  on  Master  and  Servant,  |  588 ;  White  on 
Per.  InJ.  in  Mines,  S  125;  Jacoby  Co.  y. 
Williams.  110  Va.  55,  65  S.  B.  491;  Consol- 
idated Coal  &  Mining  Co.  v.  Clay's  Adm'r, 
51  Ohio  St  542,  38  N.  B.  610,  25  L.  R.  A. 
848;  Finalyson  v.  Utica  Mining  &  Milling 
Co.,  67  Fed.  507,  14  C.  C.  A.  492 ;  Thompson 
V.  California  Construction  Co.,  148  Cal.  35, 
82  Pac.  367;  Heald  v.  Wallace,  109  Tenn. 
346,  71  S.  W.  80;  Armour  v.  Hahn,  111  U.  S. 
313,  4  Sup.  Ct  433,  28  L.  Ed.  440;  City  of 
Minneapolis  v.  Lundin,  58  Fed.  525,  7  C.  C. 
A.  344;  Gulf,  etc..  By.  Co.  y.  Jackson,  65 
Fed.  48,  12  C.  C.  A.  507;  Cleveland,  etc.. 
By.  Co.  v.  Brown,  73  Fed.  970,  20  C.  C.  A. 
147;  Fraser  v.  Red  River  Lumber  Co.,  45 
Minn.  235,  47  N.  W.  785;  Durst  v.  Steel 
Co.,  173  Pa.  162,  33  Atl.  1102 ;  Poorman  Sil- 
ver Mines  y.  Devling,  34  Colo.  87,  81  Pac. 
252. 

Giving  full  credit  to  the  testimony  of  plain- 
tifTs  witnesses,  considering  all  proper  infer- 
ences deducible  therefrom,  and  disregarding 
all  of  the  testimony  of  defendant's  witnesses 
conflicting  therewith,  as  we  must  do  on  con- 
sidering a  demurrer  to  the  evidence,  the  fol- 
lowing facts  may  be  regarded  as  proved,  viz.: 
That  it  was  the  duty  of  Abe  Miller,  a  shoot- 
er, and  Allie  Waters,  his  helper,  after  a  blast 
was  set  off  and  before  resetting  the  drill,  to 
remove  the  earth  and  loose  rock  that  would 
be  liable  to  fall  and  Injure  the  workmen 
below;  that  they  knew,  on  the  day  before 
the  accident,  of  the  presence  of  the  rock  that 
fatally  injured  plaintiflTs  intestate,  and 
thought  it  was  dangerous,  but  failed  to  re- 
move it;  that  Abe  Miller,  knowing  that  he 
iiimself  would  not  be  working  at  the  quarry 
on  the  succeeding  day,  told  his  helper,  Allie 
Waters,  to  remove  the  stone  before  the  drill 
was  set  on  the  ledge  below  it  on  the  next  day ; 
that  Allie  Waters  did  not  remove  it,  because 
he  was  told  by  Tenas  Milboum,  the  foreman, 


to  do  something  else.  He  does  not  remember 
what  other  work  he  was  told  to  do.  On 
cross-examination  he  says:  "On  Monday  eve- 
ning a  while  before  quitting  [which  was  the 
day  before  the  accident],  when  the  driller 
called  my  attention  to  it  [the  rock],  I  wenf 
and  told  Mr.  Milboum.*'  Mr.  Milboum  de- 
nies this,  but  on  demurrer  to  evidence  we 
must  accept  the  testimony  of  Waters  as  true. 
Presumably,  the  driller  referred  to  by  Wa- 
ters was  the  deceased.  Abe  Madden,  an- 
other witness  for  plaintiff,  testifies  that  on 
the  morning  of  the  accident  he  heard  de- 
ceased tell  Milboum  that  "that  stone  look- 
ed dangerous  up  there,"  and  that  Milbourn 
replied  that  he  had  examined  it,  and  that  it 
was  all  right  This  witness  also  says  he 
heard  Milboum  say  to  deceased  that,  if  he 
did  not  set  his  drill  there,  he  would  get  some 
one  else  In  his  place.  Allie  Waters  also  says 
that  deceased  "often  helped  [him]  to  clean 
off  a  set  when  he  had  no  drilling  to  do." 

J.  F.  Purcell,  superintendent  of  the  quar- 
ries and  a  witness  for  defendant,  testifies 
that  he  Instructed  the  drillers  to  see  that 
everything  was  safe  above  them  before  be- 
ginning to  drill,  and  that  he  personally  in- 
stmcted  deceased  on  the  day  of  the  acci- 
dent This  is  not  denied,  except  Inferentlal- 
ly  by  one  or  two  other  drUlers,  who  say  that 
they  were  not  so  instructed.  The  foregoing 
recital  is  sufficient  to  show  the  state  of 
facts  which,  as  plaintiff's  counsel  contend, 
are  sufficient  to  establish  defendant's  negli- 
gence. But  some  one,  or  more,  of  defend- 
ant's employes,  whose  duty  it  was  to  re- 
move the  dangerous  stone,  must  stand  in  the 
relation  of  vice  principal  to  deceased,  before 
the  law  wUl  hold  it  liable  for  their  negli- 
gence. It  is  contended  that  Tenas  Milboum, 
Abe  Miller,  and  Allie  Waters  were  all  vice 
principals.  That  depends,  however,  upon 
whether  the  negligent  act  of  which  they 
were  guilty,  related  to  the  performance  of  a 
nondelegable  duty  which  defendant  owed  to 
deceased,  and  that,  in  turn,  depends  upon 
whether  it  was  the  company's  duty  to  keep 
the  quarry,  at  all  times,  in  a  reasonably 
safe  condition.  If  so,  then  Abe  Miller  and 
Allie  Waters,  whose  duty  it  was  to  take 
down  the  loose  stone,  were  performing  a 
nonassignable  duty  of  the  master,  and  there- 
fore occupied  the  relation  of  vice  principal  to 
deceased.  "Whether  the  employ^  whose  neg- 
ligence caused  the  Injury  was  or  was  not  a 
vice  principal  is  determined  by  the  nature 
of  the  functions  which  he  was,  as  a  matter 
of  fact,  discharging  at  the  time  when  the  in- 
jury was  received,  and  not  by  the  appella- 
tion by  which  he  was  designated."  2  Labatt 
on  Master  and  Servant  §  508.  Jackson  v. 
Railroad  Co.,  43  W.  Va.  380,  27  S.  E.  278, 
31  S.  B.  258,  46  L.  R.  A.  337.  But  we  have 
already  said  that  the  master  was  not  under 
duty  to  keep  the  quarry  safe.  That  it  would 
sometimes  become  unsafe  was  to  be  expect- 
ed.   The  work  could  not  be  performed  with- 
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out  blasting  down  the  dlff,  and  the  blasting 
shattered  the  rock  and  made  the  place  un- 
safe. Deceased  must  have  known  that  loose 
stones  were  liable  to  fall  after  a  blast,  If 
they  were  not  removed,,  and  men  were  em- 
ployed to  remove  them.  The  work  to  be  per- 
formed being  of  such  character  as,  necessari- 
ly* to  produce  changes  In  the  conditions 
surrounding  the  workmen,  the  law  does  not 
Impose  upon  the  master  the  duty  to  be  pres- 
ent for  the  purpose  of  keeping  it  in  a  rea- 
sonably safe  condition.  The  bank  above 
the  ledge  was  clay  mixed  with  boulders  or 
separate  stones,  and  it  was  reasonable  to 
suppose  that  the  falling  of  such  stones  would 
be  a  frequent  and  a  natural  occurrence.  At 
least,  it  does  not  appear  that  such  was  not 
frequently  the  case.  Why,  then,  was  the  fa- 
tal accident  not  an  incidental  risk  which  de- 
ceased had  assumed?  It  is  clearly  proven, 
and  not  denied,  that,  before  the  drill  was 
set,  deceased  and  his  helper  removed  the 
loose  earth  and  stones  that  had  slid  down  up- 
on the  ledge.  How  long  since  they  had  fallen 
does  not  appear,  but  deceased  evidently  knew 
that  more  was  liable  to  come  down. 

In  Durst  v.  Steel  Co.,  173  Pa.  162,  33  Atl. 
1102,  plaintiff  was  employed  with  a  gang 
of  men  under  a  foreman,  to  make  excava- 
tions, and  was  injured  by  the  caving  in  of  a 
bank.  The  court  in  point  1  of  the  syllabus 
stated  the  law  as  follows,  viz.:  "When  dan- 
ger can  only  arise  as  work  progresses  and 
be  caused  by  the  work  done,  the  employer  is 
not  bound  to  stand  by  during  the  progress 
of  the  work  to  see  when  the  danger  arises. 
It  is  sufficient  if  he  provides  against  such 
danger  as  may  possibly  or  probably  arise, 
and  gives  the  workmen  the  means  of  protect- 
ing themselves.  It  is  then  the  duty  of  the 
workmen  to  look  out  for  such  dangers,  and 
use  the  means  provided." 

In  Mielke  v.  Railway  Co.,  103  Wis.  1,  79 
N.  W.  22,  74  Am.  St  Rep.  834,  plaintiff  was 
employed  as  a  workman  in  a  quarry  and  was 
Injured  by  a  rock  falling,  upon  him  from  the 
cliff  above,  in  very  much  the  same  manner 
that  deceased  was  injured  in  the  present 
case;  the  difference  being  that  in  that  case, 
while  it  was  shown  to  be  the  custom  to  ex- 
amine the  cliff  after  a  blast  was  set  off,  it 
did  not  appear  that  such  examination  had 
been  made  before  the  accident,  while  in  the 
present  case  the  danger  was  apparent,  but 
deceased  had  been  told  by  the  foreman  that 
he  had  examined  the  rock  and  that  it  was 
safe.  The  court  there  held  that  the  defend- 
ant was  not  liable  as  not  having  provided  a 
safe  place  for  his  servant  to  work,  and  in 
its  opinion  (103  Wis.  5,  79  N.  W.  23  [74  Am. 
St  Rep.  834]),  says:  "The  plaintiff  and  his 
fellow  workmen  were  practically  making  the 
place  in  which  they  were  to  work.  At  each 
succeeding  blast  the  conditions  and  surround- 
ings were  changed.  The  danger  to  which 
they  were  exposed  was  the  direct  result  of 
their  own  operations.    It  was  the  result  of 
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their  conmion  labor,  including  that  of  the 
foreman.  The  plaintiff  was  familiar  with 
the  work.  He  knew  that  the  condition  was 
constantly  changing  by  reason  of  his  own 
acts.  He  appreciated  the  danger,  because  he 
knew  that  rocks  were  liable  to  fall.  As  stat- 
ed in  the  Larson  Case  i :  'The  negligence,  if 
any,  in  this  view  of  the  case,  would  be  that 
of  the  plaintiff  and  his  fellow  servants,  and 
the  risk  of  it  must  be  regarded  as  assumed 
by  the  plaintiff  as  incident  to  his  employ- 
ment; and,  in  any  view  that  may  be  taken 
of  the  case,  it  must  be  regarded  as  a  risk 
assumed  by  the  plaintiff  as  an  incident  to 
his  employment'" 

Fraser  v.  Red  River  I/umber  Co.,  45  Minn. 
235,  47  N.  W.  785,  is  also  very  much  in 
point  because  tide  plaintiff,  in  that  case,  was 
injured  as  a  result  of  the  negligence  of  a 
fellow  servant  in  the  performance  of  a  par- 
ticular work,  a  part  of  which  was  designed 
and  intended  as  a  convenient  means  to  be 
used  by  plaintiff  and  others  in  performing 
their  particular  work.  Defendant  company 
was  a  manufacturer  of  lumber,  and  employ- 
ed upon  its  yards  a  crew  of  40  or  50  men, 
a  part  of  whom  were  engaged  in  piling  the 
green  lumber,  while  others  were  employed 
in  measuring,  assorting,  scaling,  and  deliver- 
ing dry  lumber.  According  to  a  prevailing 
custom,  in  stacking  the  boards,  at  certain 
intervals  in  the  pile  the  ends  of  boards  were 
projected  from  the  pile  to  be  used  as  steps 
in  ascending  and  descending  the  pUe.  In 
one  of  the  piles  a  defective  board  had  been 
negligently  put  in  as  a  step,  and  plaintiff, 
who  belonged  to  the  crew  of  scalers,  and 
who  had  nothing  to  do  with  the  piling,  in 
ascending  the  stack,  stepped  upon  this  de- 
fective board,  and  it  broke,  precipitating  him 
to  the  ground  and  causing  his  injury.  There 
was  no  proof  that  the  men  employed  as  pli- 
ers were  not  competent  workmen.  It  was 
contended  that  the  defendant  was  liable  for 
the  negligence  of  the  pliers  who  had  used 
the  defective  board,  that  it  did  not  furnish  a 
safe  place,  or  safe  appliance,  intended  for 
plalntiff^s  use  in  performing  his  work.  But 
the  court  there  held  that  the  relation  of 
plaintiff  to  the  pliers  was  that  of  fellow 
servant  and  that  defendant  was  not  liable, 

[3]  The  fact  that  the  laborers  were  classi- 
fied as  drillers,  shc^oters,  and  their  helpers, 
does  not  affect  their  relation  to  deceased  as 
fellow  servants.  They  were  all  engaged  in 
a  common  employment  of  the  master,  whose 
duty  in  the  premises  was  discharged  when 
it  employed  competent  workmen,  and  fur- 
nished them  proper  machinery  and  applianc- 
es for  carrying  on  the  work  safely.  There- 
after the  business  of  keeping  the  quarry  in 
a  reasonably  safe  condition  was  a  part  of  the 
servants'  general  employment  It  is  not  al- 
leged that  Abe  Miller  and  Allle  Waters  were 
incompetent  servants.  They  were  fellow 
servants  with  deceased,  and  the  defendant  is 
not  liable  for  their  negligence  that  caused 
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tbe  death  of  deceased.  Flannegan  y.  C.  &  O. 
Ry.  Co.,  40  W,  Va.  436,  21  S.  B.  1028,  62 
Am.  St  Rep.  896 ;  Oliver  v.  O.  R.  R.  R.  Co., 
42  W.  Va.  703,  26  S.  E.  444 ;  Jackson  v.  N.  ft 
W.  R.  R.  Co..  43  W.  Va.  380,  27  S.  B.  278, 
81  S.  E.  258,  46  L.  R.  A.  337;  N.  &  W.  Ry. 
Co.  V.  Donnelly,  88  Va.  853,  14  S.  E.  692. 

[4]  It  is  claimed  that,  because  Tenas  MU- 
bonm  had  the  power  to  employ  and  to  dis- 
charge laborers,  having  actually  threatened 
to  get  another  man  to  drill  in  deceased's 
place  if  he  did  not  set  his  drill  on  the  ledge 
at  the  point  designated  and  begin  drilling,  he 
was,  therefore,  a  vice  principal,  and  defend- 
ant is  liable  for  Milboum's  negligence  in  fail- 
ing to  remove  the  rock  after  it  had  been 
brought  to  his  attention.  But,  as  we  have  al- 
ready intimated,  the  relation  of  vice  princi- 
pal doea  not  depend  upon  the  servant's  rank 
or  his  authority  to  direct  the  movements  of 
the  laborers  under  him.  The  relation  of 
▼ice  principal  is  determinable  by  the  char- 
acter of  the  negligent  act  which  causes  the 
injury;  L  e^  whether  or  not  it  pertains  to  a 
nonassignable  duty  of  the  master.  It  may 
be,  and  in  fact  is  often,  the  case  that  a  sub- 
ordinate servant  may  be  a  vice  principal  in 
relation  to  a  particular  act  or  omission  of 
duty,  and  only  a  fellow  servant  In  all  other 
respects ;  and,  on  the  other  hand,  a  foreman, 
having  power  to  direct  the  movement  of  la- 
borers under  him,  may  be  only  a  fellow  serv- 
ant Jackson  v.  N.  &  W.  R  R.  Co.,  43  W. 
Va.  880,  27  S.  B.  278,  81  S.  B.  258,  46  L.  R. 
A.  387,  2  Labatt  on  Master  and  Servant,  | 
520.  and  numerous  cases  cited  in  note. 

[B]  Notwithstanding  an  employer's  liability 
statute,  making  the  employer  liable  in  dam- 
ages to  an  employ^  who  is  injured  and  who 
is  himself  In  the  exercise  of  due  care  and 
diligence  at  the  time,  ''by  reason  of  the  neg- 
ligence of  any  person  in  the  service  of  the 
employer,  intrusted  with  and  exercising  su- 
perintendence, whose  sole  or  principal  duty 
is  that  of  superintendence,"  the  Supreme 
Court  of  Massachusetts  held,  in  McGinty  v. 
Reservoir  Co.,  155  Mass.  183,  187,  29  N.  B. 
610,  512,  that,  in  respect  to  the  negligent 
act  which  caused  the  injury,  the  superintend- 
ent was  not  a  vice  principal,  although  the 
negligent  act  had  been  i)erformed  under  his 
direction.  That  case  is  very  much  in  point, 
and  we  here  give  the  facts:  McGinty  brought 
an  action  for  damages  for  injury,  caused  by 
the  pulling  up  of  a  post  to  which  the  guy 
rope  of  a  derrick  had  been  fastened.  It 
was  the  custom  to  move  the  derrick  from 
place  to  place,  and  reset  it,  as  occasion  re- 
quired. The  post  had  been  set  by  one  "Duval^ 
under  the  direction  of  Pratt,  who  was  the 
superintendent.  There  was  no  defect  in  the 
derrick,  or  the  guy  rope,  or  the  post,  or  the 
piece  of  timber  used  to  make  the  post  more 
secure.  The  court  below  left  it  for  the  Jury 
to  determine  whether  or  not  Pratt,  the  su- 
perintendent was  a  fellow  servant  with  the 
plaintiff  or  a  vice  principal.  But  the  court 
of  appeals  held  that  this  was  error,  reversed 


the  lower  court,  and  held,  as  matter  of  law, 
as  between  plaintiff  and  the  superintendent 
the  relation  was  that  of  fellow  servant  In 
the  opinion  the  court  says:  "It  was  a  part 
of  their  [the  laborers']  duty  to  put  down  the 
post;  and,  if  there  was  any  negligence  in 
the  manner  in  which  or  the  place  where  it 
was  sunk,  and  the  mode  in  which  the  cross- 
timber  was  used,  it  was  their  negligence,  and 
not  the  negligence  of  the  master,  or  of  Mr. 
Pratt  as  representing  him.  Mr.  Pratt,  al- 
though the  superintendent  was  still  only  a 
fellow  servant  as  between  himself  and  the 
plaintiff,  and  the  defendant  would  not  be  lia- 
ble for  his  negligence.*' 

"Where  a  city  engineer,  declared  by  the 
charter  to  be  the  general  superintendent  of 
all  work  done  by  the  city  in  the  streets,  ap- 
points a  superintendent  of  sewer  construc- 
tion, to  have  charge  of  that  department  of 
the  work,  and  the  latter  employs  a  foreman, 
who  controls  a  gang  of  men,  with  power  to 
hire  and  discharge,  and  direct  when,  where, 
and  how  to  work,  such  foreman  is  not  a 
general  vice  principal  of  the  city  In  relation 
to  a  workman  under  him  who  is  injured  by 
his  negligent  act"  City  of  Minneapolis  v. 
Lundin,  58  Fed.  525,  7  O.  C.  A.  344.  Addi- 
tional authorities  holding  that  unless  the 
negligence  of  the  foreman  causing  the  injury 
related  to  a  nonassignable  duty  of  the  mas- 
ter he  is  only  a  fellow  servant  are  the  fol- 
lowing: Moon's  Adm'r  v.  Richmond,  etc.,  Co., 
78  Va.  745,  49  Am.  Rep.  401;  Railroad  Co.  v. 
McKenzie,  81  Va.  71;  Cleveland,  etc.,  Ry. 
Co.  V.  Brown,  73  Fed.  970,  20  C.  C.  A.  147; 
Poorman  Silver  Mines  v.  Devling,  34  Colo.  37, 
81  Pac.  252;  What  Cheer  Coal  Co.  v.  John- 
son, 56  Fed.  810,  6  C.  C.  A.  148;  Railroad  Co. 
V.  Baugh,  149  U.  S.  368,  13  Sup.  Ct.  914,  87 
L.  Ed.  772;  White  on  Per.  In  J.  in  Mines,  || 
293,  294,  295. 

Plaintiff  does  not  allege  that  defendant 
neglected  to  employ  competent  men  to  work 
in  its  quarry,  or  that  it  failed  to  furnish 
suitable  machinery  and  appliances,  or  that  it 
failed  to  formulate  suitable  rules  to  guide 
and  protect  its  employ^  in  the  performance 
of  their  work.  The  only  neglect  complained 
of  is  the  alleged  failure  of  defendant  to 
keep  the  bank  of  the  quarry,  above  the  place 
where  deceased  was  working,  in  a  safe  condi- 
tion; in  other  words,  that  it  failed  to  fur- 
nish him  a  safe  place  in  which  to  work. 
But  in  view  of  the  nature  of  the  work  to  be 
performed  in  a  quarry,  defendant  was  not 
bound  to  keep  the  banks  free  from  danger- 
ous rocks.  The  unfortunate  accident  was 
one  of  the  natural  incidents  common  to  de- 
ceased's employment,  and  was,  therefore,  a 
risk  which  he  had  assumed. 

If  Tenas  Milboum,  the  foreman,  deceived 
deceased  by  assuring  him  that  he  had  ex- 
amined the  rock  and  that  it  was  safe,  and 
thereby  lulled  his  fears  and  led  him  into  a 
danger  which  he  would  not  otherwise  have 
assumed,  defendant  is  still  not  liable,  for 
Milboum,  although  foreman  over  deceased, 
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was  only  his  fellow  servant.  In  ordering  de- 
ceased to  work  in  a  place  of  danger,  Mil- 
bourn  was  not  representing  defendant  in  re- 
lation to  a  nonassignable  duty;  and  was, 
therefore,  not  a  vice  principal.  2  Labatt  on 
Master  and  Servant,  §  539;  Briegal  v.  Sou. 
Pac.  Co.,  39  C.  C.  A.  359,  98  Fed.  958;  Moore 
liime  Co.  V.  Richardson's  Adm'r,  95  Va.  326, 
28  S.  E.  334,  64  Am.  St.  Rep.  785;  Jackson 
V.  N.  &  W.  R.  R.  Co.,  43  W.  Va.  380,  27  S.  B. 
278,  31  S.  E.  258,  46  L.  R.  A.  337 ;  Cochran 
V.  Shannahan,  51  W.  Va.  137,  41  S.  E.  140. 

It  not  being  shown  that  defendant  was  neg- 
ligent in  any  respect,  the  question  of  con- 
tributory negligence  on  the  part  of  deceased 
becomes  Immaterial. 

We  will  affirm  the  Judgment 

Note  bt  MILLER,  J.  I  concur  in  the  re- 
sult, but  cannot  give  my  unqualified  assent 
to  the  points  of  the  syllabus.  I  think  they 
should  be  clearly  limited  by  the  principles 
stated  in  1  Bailey  on  Personal  Injuries  (2d 
Ed.)  i§  127  and  250,  and  Haggerty  v.  Hallo- 
well  Granite  Co.,  89  Me.  118,  35  Atl.  1029, 
McMillan  Marble  Co.  v.  Black,  89  Tenn.  118, 
14  S.  W.  479,  and  Black's  Adm'r  v.  Virginia 
Portland  Cement  Co.,  106  Va.  121,  55  S.  E. 
587.  According  to  these  authorities  a  mas- 
ter of  a  stone  quarry  is  liable  for  injuries 
sustained  by  his  servant,  due  to  his  negli- 
gence in  making  reasonable  inspections  and 
tests,  if  a  reasonable  time  has  elapsed  after 
the  place  has  been  rendered  dangerous  to 
give  opportunity  to  the  master  to  inspect  and 
test  the  place  and  make  it  reasonably  safe 
for  his  servant  to  work  in.  In  Jacoby  v. 
Williams,  110  Va.  55,  63,  65  S.  E.  491,  494, 
that  court  says:  "Unquestionably  where  a 
servant  is  employed  to  engage  in  a  dangerous 
work,  such  as  excavation,  quarrying  and  the 
like,  the  master,  as  a  general  rule,  owes  him 
the  duty  to  use  ordinary  and  reasonable  care 
and  diligence  to  make  his  place  of  work  as 
reasonably  safe  as  the  nature  of  the  work  ad- 
mits of,  but  this  general  rule  does  not  apply 
to  a  place  which  is  constantly  changing  by 
reason  of  the  work  done."  Citing  26  Oyc. 
1117,  and  Finalyson  v.  Utica  M.  &  M.  Co., 
14  C.  C.  A.  492,  67  Fed.  510.  It  will  be  ob- 
served that  this  decision,  as  do  many  others, 
limits  the  exception  to  places  which  are  "con- 
stantly changing  by  reason  of  the  work  done." 
In  other  cases  the  general  rule,  with  respect 
to  the  master's  duty  to  provide  a  reasonably 
safe  place  to  work,  applies  to  quarries.  1 
Bailey  on  Personal  Injuries,  |  127.  The  de- 
cisions above  cited  illustrate  the  application 
of  this  principle,  and  by  which  I  think  the 
points  of  the  syllabus  should  all  be  limited. 

In  this  case  there  is  evidence  tending  to 
show  that  the  master,  through  its  foreman, 
had  been  warned  and  notified  as  long  at 
least  as  the  day  before  the  deceased  was  in- 
jured, that  the  overhanging  rock  was  dan- 
gerous, and  assured  deceased  that  he  had 
examined  the  rock  and  found  it  safe,  and  I 


am  not  altogether  sure  but  the  question  of 
the  reasonableness  of  the  time  for  inspec- 
tion by  the  master  ought  not  to  have  been 
submitted  to  the  Jury,  but  I  have  yielded 
this  point  to  the  opinion  of  the  majority. 

ROBINSON,  J.,  concurs. 


(70  W.  Va.  726) 
HARDMAN  et  aL  ▼.  BRANNON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  27,  1912.     Rehearing  Denied 

June  15,  1912.) 

f Syllabus  hy  the  Court.) 

1.  Taxation  (§  656*)— Tax  Sales— Tihe  for 
Sale. 

A  sheriff  has  no  authority  to  sell  land  for 
delinquent  taxes  at  a   time  not  fixed  by   the 

statute. 

[Ed.   Note.— For  other  cases,   see  Taxation, 
Cent.  Dig.  |  1347;   Dec.  Dig.  |  656.*] 

2.  Taxation  (|  656*)— Tax  Sales— Time  for 
.  Sale. 

If  a  sheriff  should  not  receive  the  list  of 
delinquent  lands  from  the  auditor  in  time  to 
complete  the  publication  of  notice  of  sale,  and 
thereafter  sell  in  November  or  December,  as 
provided  in  section  6,  c  31,  Code  1906,  he 
must,  after  first  publlsliing  the  notice  required, 
commence  his  sale  on  the  first  day  of  a 
circuit  or  county  court,  whichever  is  first  fixed 
by  law  to  be  held  in  the  next  succeeding  year. 
[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §  1347;   Dec.  Dig.  §  656.*] 

3.  Taxation  (|  734*)— Tax  Sales— Time  fob 
Sale. 

A  tax  sale  appearing  on  the  face  of  the 
proceedings  to  have  been  made  in  the  month 
of  March  in  a  county  wherein  the  statute  pro- 
vides for  a  term  of  circuit  court  to  begin  on 
the  first  day  of  February  is  void,  and  a  deed 
made  in  pursuance  of  such  sale  is  also  void. 

[Ed.   Note. — For  other  cases,  see  Taxation, 
Dec.  Dig.  I  734.*] 

4.  Taxation  (S  688*)— Tax  Sale^-Time  for 

Sale. 

Error  in  the  time  of  making  sale  appear- 
ing on  the  face  of  the  proceedings  is  fatal.  It 
is  not  cured  by  section  25,  c.  31,  Code  1906. 

[Ed.  Note.— For  other  cases,   see  Taxation, 
Cent  Dig.  {  1390;    Dec.  Dig.  §  688.*1 

5.  Taxation  (|  784*)— Tax  Sales— Tiks  for 
Sale. 

Such  error  will  be  presumed  to  have  prej- 
udiced the  former  landowner,  and  is  good 
ground  for  avoiding  the  tax  deed  made  in  pur- 
suance of  such  void  sale. 

[Ed.  Note.— For   other  cases,  see  Taxation. 
Dec  Dig.  §  734.*1 

6.  Evidence   (§  41*)  —  Judicial  Notice  — 
Time  of  Holding  Court. 

This  court  will  take  judicial  knowledge  of 
the  time  fixed  by  statute  for  the  holding  of 
regular  terms  of  circuit  courts  in  the  various 
counties  of  the  state. 

[Ed.  Note. — For  other  cases,   see   Evidence, 
Cent  Dig.  §1  56-60;   Dec  Dig.  |  41.*] 

7.  Taxation  (|  809* )— Tax  Titles— Suits  to 
Try  Title. 

A  bill  attacking  the  validity  of  a  tax  deed 
must  allege  the  particular  matter  on  which  the 
pleader  relies. 

[Ed.  Note.— For   other  cases,   see  Taxation, 
Cent  Dig.  §§  1600-1604;    Dec.  Dig.  |  809.*] 
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&  Appeal  awd  Ebbob   (§  1178*)— Disposi- 
tion  OP  Cause  —  Revebsal  —  Leave  to 
Amend. 
^  If  the  record  discloses  facts  sufBcieDt  to 
avoid  a  tax  deed,  which  have  not  been  averred 
in  the  bill,  and  a  decree  has  been  entered  on 
full  hearing  below  dismissing  the  suit,  without 
giving  leave  to  amend,  this  court  will  reverse 
the  decree,   and  will   remand  the  cause,   with 
leave  to  amend  the  bill  to  conform  to  facts  so 
disclosed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  461&-4619;  Dec  Dig.  | 
117a*] 

Appeal  from  Circuit  Court,  Gilmer  County. 

Bin  In  equity  by  Marcellus  Hardman  and 
another  against  Edwin  L.  Brannon.  From  a 
decree  for  defendant,  plaintiffs  appeal.  Re- 
versed, with  leave  to  plaintiffs  to  amend  bill 
to  conform  to  proof. 

R.  O.  Linn  and  B.  A.  Brannon,  for  appel- 
lants. R.  F.  Kldd  and  W.  W.  Brannon,  for 
appellee. 

WILLLAMS,  J.  Marcellus  Hardman  and 
Marcellus  Stump,  In  bis  own  right  and  as  ex- 
ecutor of  Susan  M.  Stump,  deceased,  have 
appealed  from  a  decree  of  the  circuit  court 
of  Gilmer  county,  made  on  the  15th  of  March, 
1907,  dismissing  their  suit  which  had  been 
brought  for  the  purpose  of  avoiding  a  tax 
deed  made  to  Edwin  L.  Brannon  on  the  7th 
of  June,  1904,  for  a  tract  of  95%  acres  of 
land.  Hardman  acquired  the  land  by  deed 
from  J.  M.  Hamilton,  special  commissioner, 
April  20,  1889,  In  a  suit  in  the  circuit  court 
of  Gilmer  county,  styled  Spencer  Collins, 
Trustee,  ▼.  Marcellus  Stump  and  Others,  but 
did  not  have  his  deed  recorded  until  Febru- 
ary 13,  1902.  Hardman  then  sold  it  to  Susan 
M.  Stump,  but  retained  title  to  secure  $500 
of  the  purchase  price.  Mrs.  Stump  died,  tes- 
tate, In  May,  1904,  leaving  Marcellus  Stump 
her  sole  devisee  and  executor.  Hardman  not 
having  recorded  his  deed  from  the  commis- 
sioner, the  land  remained  on  the  land  books 
assessed  with  taxes  in  the  name  of  Marcellus 
Stump,  the  former  owner,  and  present  own- 
er of  the  equitable  title.  It  was  sold  in 
March,  1903,  in  the  name  of  Marcellus  Stump 
for  the  delinquent  taxes  of  1900  as  a  tract  of 
59  acres,  and  was  purchased  by  the  defend- 
ant for  $13.60.  Plaintiffs  made  a  tender  of 
the  purchase  money  and  interest  There  was 
a  demurrer  to  the  bill,  which  the  court  over- 
ruled, and  defendant  answjered,  denying  ev- 
ery allegation  of  the  bill,  and  plaintiffs  re- 
plied generally.  The  cause  was  heard  upon 
the  merits,  on  pleadings  and  proof,  which 
was  altogether  documentary,  and  the  court 
dismissed  the  suit  without  giving  plaintiffs 
leave  to  amend  their  bill. 

[3]  The  tax  deed,  which  Is  exhibited  with 
the  bill,  recites  that  the  sale  was  commenc- 
ed and  completed  In  the  month  of  March, 
1903,  and  plaintiffs  say  that  the  Invalidity  of 
the  deed  is  thereby  shown,  because  the  sher- 
iff could  not  then  lawfully  sell.  The  time 
when   he  shall   sell   depends   upon   statute. 


Section  6  of  chapter  31  prescribes  with  great 
particularity  the  time  when  the  sheriff  shall 
commence  his  tax  sales.  After  providing  for 
the  posting  and  publication  of  notices  of  sale, 
that  section  proceeds  to  fix  the  following 
time,  or  times,  for  commencing  sale,  in  the 
following  order,  viz.:  First,  on  the  first  day 
of  the  next  November  or  December  term  of 
the  circuit  or  county  court  of  the  said  coun- 
ty, whichever  may  be  held  first  after  the 
completion  of  publication  of  notice;  or,  sec- 
ond. If  no  term  of  either  court  is  held  in  ei- 
ther November  or  December,  then  on  the  sec- 
ond Monday  in  December  next  after  the  pub- 
lishing of  said  notice;  or,  third,  In  the  event 
the  sheriff  should  not  receive  the  list  of  de- 
linquent lands  from  the  auditor  In  time  to 
publish  notice  and  make  sale  In  November 
or  December,  he  shall  commence  his  sale  on 
the  first  day  of  a  circuit  or  county  court, 
whichever  may  be  held  first,  in  the  succeed- 
ing year,  next  after  the  publication  of  no* 
tlce.  It  does  not  appear  why  the  present  sale 
was  not  made  in  November  or  December. 

[2]  But,  authority  being  given  to  sell  on 
the  first  day  of  a  circuit  or  county  court  In 
the  succeeding  year,  In  a  certain  event,  we 
think  It  may  be  fairly  and  properly  assumed 
that  that  event  did  happen,  and  that  the  sale 
in  the  succeeding  year  was  made  at  the  time 
fixed  by  the  statute,  unless  the  contrary  af- 
firmatively appear.  The  statute  says  he 
must  sell  on  the  first  day  of  a  circuit  or 
county  court,  whichever  is  first  held,  after 
the  completion  of  publication.  No  other  time 
is  given.  Does  it  afilrmatively  appear  that 
the  sale  was  not  commenced  on  the  first  day 
of  the  first  term  of  a  court,  circuit  or  coun- 
ty, whichever  was  first  held  in  1903?  We 
think  it  does,  and  In  the  following  manner. 
Under  the  law  then  (1903)  in  force  (Code 
1899,  p.  1148),  a  term  of  the  circuit  court  for 
Gilmer  county  was  appointed  for  the  first 
day  of  February. 

[61  This  fact  we  take  judicial  knowledge 
of  because  It  Is  fixed  by  a  public  statute. 
The  sherifTs  return  of  sales  and  the  deed 
both  show  that  the  sale  was  begun  on  the 
2d,  and  completed  on  the  3d  day  of  March, 
1903,  a  time  beyond  the  February  term  of 
circuit  court. 

It  is  urged  In  brief  of  counsel  for  defend- 
ant that  it  is  not  proven  that  the  February 
term  of  the  circuit  court  was  actually  held, 
nor  that  a  regular  term  of  the  county  court 
was  not  held  on  the  2d  of  March,  and  that  It 
was  the  first  of  either  of  the  courts  held  In 
tnat  year,  in  which  event  they  say  a  sale  on 
the  2d  of  March  would  be  a  compliance  with 
the  statute.  We  do  not  think  this  argument 
sound  for  two  reasons:  (1)  Because  it  is  the 
purpose  of  the  statute  In  fixing  the  first  day 
of  the  term  of  a  particular  court,  as  a  date 
for  the  sale,  to  have  it  at  a  time  when  the 
people  collect  at  the  courthouse.  It  is  also 
a  continuing  notice,  in  the  body  of  the  law, 
to  all  delinquent  taxpayers,  that  their  land  is 
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liable  to  be  sold  on  a  day  certain.  (2)  The 
sheriff  has  to  publish  his  notice  in  advance 
of  the  day  fixed  for  the  sale,  and  he  must  be 
governed  by  the  statute  fixing  the  time  of 
the  circuit  court,  and  by  the  statute,  or  the 
previous  order  of  the  county  court,  fixing 
the  time  of  holding  that  court,  and  he  can- 
not anticipate  that  a  term  of  the  circuit 
court  fixed  in  February  would  not  be  held. 
Publication  of  his  notice  will  have  been  com- 
pleted before  he  could  know  that  a  term  of 
court,  appointed  by  law,  would  not  be  held. 
There  is  a  statute  providing  for  the  election  of 
a  member  of  the  bar  to  hold  the  circuit  court 
in  the  event  the  Judge  is  not  present  Wheth- 
er the  February  term  of  the  circuit  court 
was  actually  held  or  not  Is  not  material,  be- 
cause the  time  fixed  by  the  statute  for  the 
holding  of  the  court  Is  more  material  In  de- 
termining the  time  when  the  sheriff  should 
publish  notice  that  his  sale  will  be  made 
than  the  actual  holding  of  the  court  on  the 
day  fixed.  Seeing  that  there  was  a  term  of 
the  circuit  court  for  Qllmer  county  which  the 
statute  says  shall  be  held  on  the  first  day  of 
February,  we  are  of  the  opinion  that  the 
sheriff  could  not  lawfully  sell  In  the  month 
of  March. 

[1]  Sale  of  land  for  delinquent  taxes  Is 
purely  a  statutory  proceeding,  summary  In 
its  nature,  and,  being  In  derogation  of  the 
common-law  rights  of  property,  the  courts 
uniformly  ai^ly  to  such  statutes  the  rules  ot 
strict  construction.  They  hold  that  every 
step  in  the  proceedings  which  results  in  di- 
vesting the  owner  of  the  title  to  his  land 
must  be  strictly  complied  with.  '*A  sale 
made  at  a  time  not  appointed  or  provided  for 
by  law  Is  without  authority  and  void."  1 
Black  well  on  Tax  Titles  (5th  Ed.)  §  488;  Black 
on  Tax  TiUes  (2d  Ed.)  |  221;  Keith  v.  Pres- 
ton, 6  GraL  (Va.)  120;  Thatcher  ▼.  Powell,  6 
Wheat  119,  5  L.  Ed.  221.  Chief  Justice  Mar- 
shall, who  delivered  the  opinion  of  the  court 
In  the  case  last  cited,  at  page  127  of  6  Wheat. 
(5  L.  Ed.  221),  says:  "In  summary  proceed- 
ings, where  a  court  exercises  an  extraordi- 
nary power  under  a  special  statute  prescrib- 
ing its  course,  we  think  that  that  course 
ought  to  be  exactly  observed*  and  those  facts 
which  especially  give  Jurisdiction  ought  to 
appear,  in  order  to  show  that  its  proceedings 
are  coram  Judice."  This  principle,  we  think, 
should  apply  with  even  greater  force  in  a 
case  wherein  a  sale  of  land  Is  made  by  a 
ininlBterlal  officer,  acting  by  virtue  of  au- 
thority conferred  directly  by  statute,  and 
without  any  process  or  order  by  a  Judicial 
court  A  history  of  the  statutory  proceedings 
in  Virginia  and  in  this  state  for  the  sale  of 
land  for  delinquent  taxes,  and  the  court  de- 
cisions bearing  thereon,  are  reviewed  In  a 
well-prepared  and  elaborate  opinion  written 
by  Judge  Holt  in  Hays  v.  Heatherly,  36  W. 
Va.  613,  16  S.  E.  223.  The  more  recent  de- 
cision of  C!ollins  V.  Sherwood,  50  W.  Va.  133, 
40  S.  B.  608,  is  direct  authority  on  the  point 
we  are  here  dlscossing.    It  was  decided  in 


that  case  that  the  sheriff  could  not  adjourn 
his  tax  sale  from  December  2,  1871,  to  Jan- 
uary 9,  1872,  under  a  statute  which  author- 
ized him  to  adjourn  his  sales  only  from  day 
to  day,  and  that  such  unauthorized  adjourn- 
ment rendered  the  tax  sale  void.  It  neces- 
sarily follows  that,  if  a  sheriff  cannot  ad- 
journ a  sale,  after  it  is  properly  begun,  to  a 
time  other  than  that  fixed  by  the  statute,  he 
cannot  begin  his  sale  at  a  time  other  than 
that  fixed  by  the  statute. 

[4]  But  It  is  insisted  by  counsel  for  appel- 
lee that  the  failure  to  sell  at  the  time  pro- 
vided by  the  statute  Is  cured  by  section  25, 
c.  31,  Code  1906.  We  do  not  think  so.  That 
statute  is  subject  to  the  same  rules  of  strict 
construction  that  govern  the  Interpretation 
and  construction  of  the  general  statute  on 
the  subject  of  sale  of  delinquent  lands,  and 
it  cannot  be  properly  held  to  embrace  and 
cure  any  defect  in  the  tax  sale  proceedings, 
not  therein  expressly  included.  The  first 
part  of  section  25  prescribes  the  effect  to  be 
given  to  the  deed  which  the  clerk  is  author- 
ized by  a  prior  section  to  make  to  the  tax 
purchaser,  and  then  proceeds  to  say  that  it 
shall  have  such  effect,  "notwithstanding  any 
irregularity  in  the  proceedings  under  which 
the  same  was  sold,  not  herein  provided  for, 
unless  such  Irregularity  appear  on  the  face 
of  such  proceedings  of  record  in  the  ofiice  of 
the  clerk  of  the  county  court,  and  be  such 
aa  materially  to  prejudi^ce  and  mislead  the 
owner  of  the  real  estate  so  sold,  as  to  what 
portion  of  his  real  estate  was  so  sold,,  and 
when  and  for  what  year  or  years  it  was 
sold,  or  the  name  of  the  purchaser  thereof; 
and  not  then,  unless  it  be  clearly  proved  to 
the  court  or  Jury  trying  the  case,  that  but 
for  such  irregularity  the  former  owner  of 
such  real  estate  would  have  redeemed  the 
same  under  .the  provisions  of  this  chapter." 

In  construing  section  25,  e.  117,  Acts  of 
1872-73  which  contained  the  same  provision, 
in  substance,  as  section  25,  c.  '31,  Ck>de  1906, 
in  resi>ect  to  proof  of  prejudice,  and  wheth- 
er or  not  the  former  owner  was  misled,  it 
was  held  by  this  court  in  McOallister  v.  Cot^ 
trille,  24  W.  Va.  173  (Pt  2,  Syl.),  that,  if  the 
error  or  irregularity  appeared  on  the  record 
of  the  proceedings,  it  must  be  presumed  to 
have  prejudiced  the  former  owner,  and  that 
parol  evidence  was  not  admissible  to  prove 
the  fact  of  prejudice.  That  decision  la  au- 
thority for  the  construction  of  Die  statute  as 
it  now  is,  and  after  it  was  amended  by  Acts 
1882,  c  130,  so  far  as  it  relates  to  errors  ap- 
pearing on  the  face  of  the  proceedings,  pro- 
vided, however,  the  irregularity  complained 
of  is  not  expressly  cured  by  said  section  as 
amended.  The  question  then  arises:  Does 
section  25,  c.  31,  Code  1906,  cure  a  mistake 
as  to  the  time  of  sale?  We  do  not  think  so. 
The  time  for  making  the  sale  is  material  for 
the  reasons  herein  before  named.  The  sher- 
iff has  no  authority  in  law  to  sell  at  any  oth- 
er time.  He  cannot  appoint  his  own  time. 
He  must  pursue  the  statute  strictly.    The  er- 
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lor  or  mistake  as  to  the  time  the  sale  was 
made  appears  on  the  record  in  the  manner  In 
which  we  have  hereinbefore  pointed  oat, 
and  It  is  not  one  of  the  mistakes  or  irregu- 
larities embraced  within  any  of  the  curative 
provisions  of  section  25. 

[5]  It  must,  therefore,  be  presumed  that  the 
owner  was  prejudiced  by  It,  and  for  this 
reason  we  hold  the  tax  deed  to  be  void. 

There  is  no  merit  In  the  claim  that  plain- 
tiffs were  misled  by  the  description  of  the 
land  In  the  sheriff's  return  of  the  list  of 
sale&  The  land  was  assessed  to  Marcellus 
Stump  as  59  acres,  and  described  on  the  land 
book  as  "Steer  Creek  Mill/*  and  had  been 
BO  designated  since  and  Including  the  year 
1889.  It  was  proper  for  the  sheriff  to  get 
his  description  of  the  land  from  the  land 
book,  and  he  apparently  did  so,  for  his  re- 
turn list  describes  It  as  ''Steer  Creek  Mill." 
That  was  the  description  by  whldi  plaintiffs 
had  paid  taxes  on  the  land  for  a  number  of 
years  before.  The  fact  that  the  surveyor 
reported  the  land  to  contain  96%  acres  can- 
not affect  the  case.  He  did  not  make  his 
survey  and  report  until  after  the  redemption 
year  had  passed.  How,  then,  could  that  fact 
mislead  and  prevent  redemption?  It  could 
not.  That  the  tract  contained,  by  actual 
survey,  more  land  than  was  shown  by  the 
assessment  and  by  the  sheriff's  list  of  sales, 
Is  not  a  matter  of  which  plaintiffs  have  any 
right  to  complain.  True,  it  had  been  sold  and 
conveyed  to  Hardman  by  the  commissioner 
as  a  tract  of  96%  acres  in  1898.  But  Hard- 
man  did  not  put  his  deed  on  repord  until 
1902,  nearly  four  years  thereafter,  and  did 
not  have  the  quantity  of  land  corrected  on 
the  land  books.  It  was  the  owner's  fault 
tiiat  the  correct  quantity  did  not  appear.  On 
the  list  of  sales,  filed  by  the  sheriff  with  the 
derk,  in  the  colunm  headed  ''Date  of  each 
sale,"  opposite  the  tract  of  69  acres,  and 
just  under  the  word  "Redeemed,"  which  is 
written  opposite  the  tract  jiiext  above,  ap- 
pear the  following  figures  and  marks,  viz.: 
""8^"."  Do  these  ditto  marks  indicate 
that  plaintiffs'  land  was  redeemed*  and  was 
this  notation  such  a  fact  as  was  calculated 
to  mislead  plaintiffs?  We  think  not  In  tab- 
ulated statements  ditto  marks  are  generally 
used  to  avoid  repetition  of  words,  and  when 
80  used  they  are  understood  to  stand  for,  and 
to  mean  the  same  as,  the  words  or  figures 
next  above  them.  But  we  think  it  suf- 
fidoitly  appears  from  an  examination  of  the 
list  itself  that  the  ditto  marks  were  not 
here  Intended  to  stand  for  the  word  "re- 
deemed," but  were  Intended  to  indicate  the 
date  of  the  sale.  This  column  Is  headed 
"Date  of  each  sale,"  and  the  first  figures  ap- 
pearing in  it  at  the  top  are,  "3-^,  1908." 
The  first  two  figures  stand  for  March  8d, 
and,  instead  of  repeating  those  figures  where 
they  would  recur,  opposite  the  various  tracts 
of  land,  ditto  marks  are  used,  one  set  on  the 
left  of  the  colunm  to  Indicate  the  month  and 
the  day  of  the  month,  and  one  set  on  the 


right  to  indicate  the  year.  Some  of  the 
sales  appear  to  have  been  made  on  March  2d, 
and  the  figures  "3-2"  are  then  used,  and  dit- 
to marks  appear  under  these  figures,  in  like 
manner,  until  a  tract  is  reached  which  was 
sold  on  the  3d,  and  then  the  figures,  "3-3," 
are  again  repeated.  This  process  is  carried 
on  throughout  the  column.  The  word  "Re^ 
deemed"  occurs  in  the  column  a  great  many 
times,  and  Is  sometimes  repeated  with  no  in- 
tervening ditto  marks,  thus  clearly  indicate 
Ing  that  the  ditto  marks  were  Intended  to 
apply  to  the  dates,  and  not  to  the  word  "Re- 
deemed." Moreover,  the  law  does  not  make 
it  the  duty  of  any  officer  to  note  on  the  list 
of  sales  what  land  has  been  redeemed,  and 
It  does  not  appear  who  wrote  the  word  "Re- 
deemed" on  this  list  So  far  as  we  know,  it 
might  have  been  written  by  a  stranger. 
Therefore,  even  if  Improperly  placed  there, 
it  Is  not  an  error  appearing  upon  the  face 
of  the  record.  Must  a  tax  purchaser's  right 
be  held,  to  depend  upon  the  mutilation  or  al- 
teration of  the  record  by  a  stranger?  We 
think  not  But,  assuming  that  the  word  "Re- 
deemed" was  written  by  the  clerk  for  his 
own  convenience,  and  that  possibly  the  dltr 
to  marks  might  be  understood,  by  a  person 
examining  the  record,  to  refer  to  the  word 
"redeemed,"  and  therefore  to  apply  to  the 
tract  of  land  in  question,  still  we  think  the 
owners  of  the  land  could  not  thereby  have 
been  misled  to  their  prejudice.  If  land  has 
been  redeemed,  the  owner  ought  certainly  to 
know  it;  if  he  does  not  he  Is  at  fault,  and 
ought  not  to  be  heard  to  say  that  he  was 
misled  by  believing  that  it  had  been  re- 
deemed. It  is  not  possible  for  the  owner  to 
be  misled  In  relation  to  the  redemption  of 
his  land  without  knowing,  at  the  time  he 
discovers  the  alleged  misleading  fact,  that 
his  land  was  sold  for  delinquent  taxes.  He 
should  then  be  held  to  the  exercise  of  dili- 
gence to  ascertain  whether  his  land  is  in  fact 
redeemed.  The  alleged  misleading  fact  ap- 
peared on  the  record  in  the  clerk's  office,  and. 
If  the  owner  did  actually  see  it,  it  would 
have  been  an  easy  matter  for  him  to  make  in- 
quiry of  the  clerk  in  relation  thereto,  and 
his  failure  to  do  so  would  be  inexcusable 
negligence. 

[7]  It  Is  urged  that  the  invalidity  of  the 
tax  deed,  for  want  of  authority  in  the  sher- 
iff to  sell,  cannot  be  relied  on  here  as  cause 
for  reversal,  because  that  matter  was  not 
averred  In  the  bill,  and  the  attention  of  the 
lower  court  was  not  directed  to  it  This 
point  is  well  taken.  The  want  of  authority 
to  sell  depended  on  a  fact  which  had  to  be 
established  in  some  way,  and  it  is  a  familiar 
rule  of  pleading  that  every  fact,  material  to 
plaintiffs'  case,  must  be  alleged.  Pleading 
must  precede  proof.  Relief  may  be  granted 
upon  pleading  when  not  denied,  without 
proof,  but  never  upon  proof  without  plead- 
ings. Plaintiff^  do  not  fiipeclflcally  aver 
that  the  sale  was  made  at  a  time  not  au- 
thorized by  law,  and  counsel  for  defendant 
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insist  that,  therefore,  the  bill  Is  had,  and 
that  the  demurrer  should  have  been  sustain- 
ed. The  bin  attacks  the  deed  on  two  al- 
leged grounds  only,  viz.:  (1)  Misdescription 
of  the  land;  and  (2)  because  they  were  mis- 
led Into  believing  the  land  had  been  redeem- 
ed, on  account  of  the  word  "Redeemed,"  and 
the  ditto  marks  under  it,  appearing  on  the 
list  of  sales  filed  in  the  clerk's  office.  The 
bill  then  contains  the  following  general  aver- 
ment, viz.:  "For  the  irregularities  aforesaid 
and  other  irregularities  appearing  upon  the 
face  of  the  record  of  the  proceedings  In  the 
office  of  the  clerk  of  the  county  court  afore- 
said," etc.  This  averment  Is  too  vague,  gen- 
eral, and  indefinite  to  be  denominated  good 
pleading.  The  particular  fact  relied  on 
should  be  averred.  That  a  part  of  the  record 
of  the  tax  sale  proceeding  is  exhibited  with 
the  bill,  and  discloses  the  fatal  error,  does 
not  dispense  with  the  necessity  of  an  aver- 
ment in  the  bill  pointing  out  the  fact  con- 
stituting the  mistake  on  which  plaintiffs  rely. 
"A  bill  to  set  aside  a  tax  deed  for  defects  in 
the  proceedings  under  which  it  was  sold 
must  point  out  those  defects."  State  v.  Mc- 
Bldowney,  64  W.  Va.  695  (Pt  9  Syl.),  and  au- 
thorities cited  on  page  702,  47  S.  E.  650,  on 
page  668;  Hogen  v.  Piggott,  60  W.  Va.  641.t 
rs]  But,  inasmuch  as  plaintiffs*  documenta- 
ry evidence  exhibited  with  their  bill,  in  con- 
nection with  the  fact  that  there  was  a  Feb- 
ruary term  of  circuit  court  in  Gilmer  coun- 
ty, which  we  Judicially  know,  proves  a  case 
which  would  entitle  them  to  relief,  if  the 
matter  thus  established  had  been  properly 
pleaded,  we  will  reverse  the  decree,  sustain 
the  demurrer,  and  will  remand  the  cause, 
with  leave  to  plaintiffs  to  amend  their  bill 
to  conform  to  the  proof..  The  case  being 
good  as  to  proof,  and  bad  only  as  to  plead- 
ing, the  court  erred  in  dismissing  the  suit, 
without  first  giving  plaintiffs  leave  to  amend. 
Lamb  v.  Cecil,  25  W.  Va.  288;  Lamb  v. 
Laughlln,  25  W.  Va.  300;  Doonan  v.  Glynn, 
26  W.  Va.  225. 

BRANNON,  P.,  absent 

(70  W.  Va.  750) 

BELCHER  V.  DICKINSON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  9,  1912.     Rehearing  Denied 

June  15,  1912.) 

(8yUahu$  by  the  Court,) 

1.  Pleadino  (§  310*)  —  Reference  to  Oon- 

TBACT. 

The  propriety  of  the  filing  of  a  plea  must 
be  tested  by  the  averments  of  the  declaration. 
It  can  not  be  tested  by  a  construction  of  a  con- 
tract referred  to  in  the  declaration  as  annexed 
thereto. 

[Ed.   Note.— For  other  cases,   see   Pleading. 
Cent.  Dig.  §§  944,  946,  947;   Dec.  Dig.  {  310.*] 

(Additional  Syllahun  by  Editorial  Staff,) 

2.  Bills  and   Notes    (S  :476*)  —  Actions  — 
Pleadino. 

In  an  action  on  a  note,  defendant  filed  a 
special  plea,  setting  up  failure  of  consideration. 


The  declaration  averred  certain  matters  of 
agreement  as  to  the  transaction  in  which  the 
note  was  given,  and  the  plea  set  forth  a  dif- 
ferent agreement,  and  that  according  to  the 
terms  thereof,  the  consideration  had  failed. 
Held,  that  the  plea  was  good. 

[Ed.  Note.— For  other  cases,  see  BiUs  and 
Notes,  Cent.  Dig.  §|  1619-1521,  1523,  1557; 
Dec  Dig.  I  476.*I 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  A.  M.  Belcher,  administrator, 
against  John  Q.  Dickinson.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

A.  M.  Belcher,  of  Charleston,  In  pro.  per. 
Linn  &  Byrne,  of  Charleston,  for  defendant 
In  error. 


ROBINSON,  J.  The  administrator  of 
Wells  sued  Dlclclnson  In  debt,  for  the  recov- 
ery of  a  promissory  note.  A  special  plea 
that  the  consideration  had  wholly  failed  was 
admitted  over  the  objection  and  exception  of 
plalntlflT.  No  replication  was  put  In;  plain- 
tiff rested  the  case  on  his  exception  to  the 
filing  of  this  special  plea.  Judgment  was 
entered  for  defendant,  and  plaintiff  prosecut- 
ed this  writ  of  error. 

If  the  special  plea  was  properly  filed,  the 
Judgment  Is  right  Since  there  was  no  re- 
ply to  the  plea,  it  was  confessed.  Shires 
V.  Boggess,  68  W.  Va.  137,  69  S.  B.  466.  If 
It  met  the  case  made  by  plaintiff's  declara- 
tion, defendant  was  entitled  to  judgment 
Plaintiff  Insists  that  the  plea  presented  no 
defense  to  his  case,  and  that  it  was  error 
to  permit  it  to  be  filed. 

An  examination  of  the  plea  convinces  us 
that  It  presents  a  good  defense  to  that  which 
is  averred  in  the  declaration.  It  avers  mat- 
ters showing  a  failure  of  the  consideration 
for  which  the  note  was  given.  The  declara- 
tion avers  certain  matters  of  agreement  be- 
tween the  parties  In  relation  to  the  transac- 
tion in  which'  the  note  was  executed;  the 
plea  sets  forth  Indeed  a  different  agreement 
and  shows  that  according  to  the  terms  of 
the  same  the  consideration  for  the  note  fail- 
ed. If  the  averments  of  this  plea  were  not 
true,  plaintiff  should  have  joined  Issue  on 
It  If  they  were  true,  as  we  must  take  them 
to  be  on  this  record,  the  case  presented  by 
plaintiff  is  denied. 

[21  Plaintiff  submits  that  the  consideration 
for  the  note  was  stock  in  a  corporation  sold 
by  his  decedent  to  defendant;  and  that, 
therefore,  the  plea  which  avers  failure  of 
consideration  by  a  loss  of  title  to  land  is 
no  defense.  But  the  plea,  as  well  as  the  dec- 
laration, shows  that  each  share  of  stocic  sold 
defendant  represented  the  ownership  of  one 
acre  of  land.  The  plea  avers  that  by  the 
agreement  under  which  the  stock  was  sold 
defendant  was  to  receive  good  title  to  as 
many  acres  of  land  as  he  purchased  shares 
of  stock.  It  avers  that  the  land  represented 
by  the  stock  was  so  Imperfect  In  title  that 
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the  consideration,  to  the  value  of  the  note 
sued  on,  failed.  The  plea  In  fact  avers  that 
land  was  the  real  consideration  for  the  note, 
and  that  defendant  did  not  get  by  his  pur- 
ctiase  of  stock  the  number  of  acres  that  he 
was  to  have  thereby.  It  sufficiently  shows 
that  the  real  consideration  for  the  note  fail- 
ed. The  plea  is  good  under  Code  1906,  c. 
126,  sec.  5. 

[1]  The  contract  referred  to  in  the  dec- 
laration as  annexed  thereto,  and  sought 
to  be  made  a  part  of  the  declaration  in 
that  way,  can  not  be  looked  to  in  deter- 
mining the  propriety  of  the  plea.  A  con- 
tract can  not  be  made  a  part  of  a  decla- 
ration by  mere  reference  or  exhibition.  Ri- 
ley V.  Yost,  58  W.  Va.  213,  52  S.  E.  40,  1  L. 
B.  A.  (N.  g.)  777.  Plaintiff  argues  a  particu- 
lar interpretation  of  this  contract  to  show 
that  defendant's  plea  does  not  meet  the  case. 
But  he  must  be  confined  to  the  averments  of 
the  declaration  in  testing  the  applicability  of 
the  plea.  We  have  said  that  the  plea  an- 
swers the  declaration.  Whether,  if  issue  had 
been  joined  on  the  plea,  and  the  contract 
had  been  introduced  as  evidence  on  a  trial 
of  that  issue,  the  contract .  would  have  de- 
feated the  plea,  we  are  not  called  upon  to 
answer.  Certain  it  is,  the  applicability  of 
the  plea  to  the  case  can  not  be  tested  by  the 
contract,  as  plaintiff  seems  to  assume.  The 
applicability  of  the  plea  must  be  tested  by 
the  averments  of  the  declaration. 

An  affirmance  of  the  Judgment  will  be  or- 
dered. 

(70  W.  Va.  736) 

McCRAY  et  aL  t.  GEORGE  CRAIG  ft  SONS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  27,  1912.    Rehearing  Denied 

June  16,  1912.) 

(Syllalus  ly  the  Court,} 

1.  Appeal  and  Ebbob  (|  522*)— Rbgobd— 
ScoPB  AWD  Contents  —  Bill  op  Excep- 
tions. 

A  bill  of  exceptions,  intended  to  make  the 
evidence  in  a  case  a  part  of  it,  but  adopting  no 
means  b^  which  any  paper  can  be  identified 
with  reasonable  certainty  as  a  transcript  of 
the  evidence,  or  as  containing  it,  does  not 
make  it  a  part  of  the  record. 

fEJd.  Note.— For  other  cases,  see  Appeal  and 
Error:  Gent.  Dig.  i|  2867-2371;  Dec.  Dig.  8 
522.*J 

2.  Assumpsit,  Action  or  (|  19*)— Pleading 
— Declabations. 

In  a  special  count  in  assumpsit  on  a  con- 
tract to  do  a  number  of  things,  several  breach- 
es thereof  may  be  assigned. 

[Ed.  Note. — ^For  other  cases,  see  Assumpsit, 
Action  of,  Dec  Dig.  {  19.*] 

3.  Pleading  (J  34*)— Allegations  in  Gen- 
ebai^-Construction— Genebal  Rules. 

Ordinarily  the  general  rules  of  interpre- 
tation applicable  to  contracts  and  other  in- 
struments may  be  resorted  to  for  ascertain- 
ment of  the  meaning  and  legal  effect  of  plead- 
ings. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  66-75;    Dec  Dig.  |  34.*] 


Error  to  Circuit  Court,  Pocahontas  County. 

Action  by  W.  A.  McCray  and  another,  part- 
ners, against  George  Craig  &  Sons,  a  corpo- 
ration. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed. 

John  W.  Davis,  W.  A.  Bratton,  John  A. 
Preston,  and  Mollohan,  McClintic  &  Mathews, 
for  plaintiff  in  error.  F.  R.  Hill  and  Price, 
Osenton  &  Horan,  for  defendants  in  error. 

POFFENBARGER,  J.  [1]  A  defect  in  the 
bill  of  exceptions  taken  in  this  case  pre- 
cludes consideration  of  any  of  the  assign- 
ments of  error  based  upon  the  action  of  the 
court  in  admitting  and  excluding  evidence, 
giving  or  refusing  instructions,  and  over- 
ruling the  motion  to  set  aside  the  verdict. 
It  contains  no  descriptive  matter;  affording 
means  of  Identifying  any  paper  as  one  em- 
bracing the  evidence.  An  order  makes  a 
paper  styled  "General  Bill  of  Exceptions" 
part  of  the  record,  but  it  says  only  this  as 
to  the  evidence:  "And  the  defendant  hereby 
tenders  this  his  general  bill  of  exceptions, 
which  contains  all  of  the  evidence  and  rul- 
ings of  the  court  in  this  cause,  not  shown  in 
the  orders."  Nothing  purporting  to  be  evi- 
dence is  actually  contained  In  it,  nor  is  there 
in  it  a  word  purporting  to  incorporate  there- 
in anything  as  evidence  by  adoption  of  any 
other  paper  or  reference  thereto.  The  order, 
making  the  bill  a  part  of  the  record,  says 
the  defendant  had  had  the  evidence  duly 
transcribed  by  the  court  stenogrrapher  and 
"embodied  in  the  General  Bill  of  Excep- 
tions," and  that  the  bill  of  exceptions  had 
been  completed  and  the  evidence  transcribed 
and  presented  to  the  Judge;  but  the  order, 
like  the  bill,  actually  contains  nothing  pur- 
porting to  be  evidence,  nor  by  any  means  of 
identification  adopts  any  other  paper  con- 
taining evidence.  Blanche  Bays,  designating 
herself  as  official  reporter,  certifies  apparent- 
ly full  and  complete  evidence  in  the  cas«. 
but  no  order  shows  her  appointment  as  ste- 
nographer for  the  purposes  of  the  trial.  Her 
certificate  is  not  enough  to  bring  the  evi- 
dence into  the  record.  That  can  be  done  only 
by  an  order  of  the  court  or  certificate  of 
the  Judge  in  some  form.  The  statutory 
method  of  making  the  record  is  exclusive. 
Though  others  may  be  Just  as  good  in  point 
of  fact,  the  court  cannot  adopt  them,  be- 
cause the  law  requires  the  act  of  addition  or 
annexation  to  be  done  in  a  particular  man- 
ner, impliedly  excluding  all  others.  Even 
the  liberal  rule,  applied  in  Marshall  v.  Stal- 
naker,  74  S.  B.  48,  just  decided,  following 
Jackson  v.  Railroad  Co.,  65  W.  Va.  415,  64 
S.  E.  450,  and  De  Board  v.  Camden,  etc., 
Co.,  62  W.  Va.  41,  57  S.  E.  279,  falls  short  of 
the  exigency  presented  here.  Dudley  v.  Bar- 
rett, 68  W.  Va.  235,  52  S.  B.  100,  rules  the 
question,  and  determines  it  against  the  plain- 
tiff in  error. 

[2]  The  assignment  of  error,  challenging 
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the  snfBciency  of  the  declaration,  the  only 
one  having  any  basis  in  the  record,  is  un- 
tenable. The  common  counts  in  the  usual 
form  are  obviously  good,  and  the  special 
count  on  the  contract  for  logging  timber  and 
peeling  bark  is  direct,  positive,  and  specific 
as  to  one  item,  compensation  for  the  work 
done.  Other  items  were  for  extra  work 
caused  by  failure  of  the  defendant  to  remove 
the  delivered  logs  from  the  yards  along  the 
railroad,  as  contemplated  by  the  contract, 
and  to  extend  its  railroad  to  a  certain  point, 
and  for  the  hire  of  a  horse  used  in  the  work. 
Nothing  In  the  contract  suggests  any  basis 
of  liability  for  horse  hire,  but  the  other 
claims  might  arise  upon  breaches  of  implied 
undertakings  of  Che  contract  These  are  not 
in  terms  predicated  on  the  contract,  but  that 
instrument  is  fully  set  out  in  the  count,  and 
the  general  averments  of  duty  must  neces- 
sarily be  read  in  connection  with  it,  and  to 
this  there  Is  added  an  allegation  of  a  prom- 
ise to  pay.  all  of  said  sums. 

[3]  Only  certainty  to  a  common  intent  Is 
required,  and  generally  the  ordinary  rules  of 
interpretation  apply  to  pleadings.  Ceranto 
v.  Trimboli,  es  W.  Va.  840,  60  S.  B.  138; 
Cameron  v.  Hicks,  65  W.  Va.  484,  64  S.  E. 
832.  The  blending  of  the  three  items,  thus 
shown  with  reasonable  certainty  to  have 
arisen  out  of  breaches  of  the  contract,  is  al- 
lowable under  the  rules  of  pleading.  In  ac- 
tions to  recover  damages  for  nonperformance 
of  a  special  contract,  a  breach  of  each  stipu- 
lation or  implied  agreement  may  be  alleged 
in  one  count  1  Ghitty,  PL  (11th  Am.  Ed.) 
mar.  pp.  333,  334;  Bressy  v.  Humphreys,  Cro. 
Jac.  557;  Smith  v.  B.  C.  M.  Railroad,  36  N. 
H.  458.  See  form  in  2  Chitty,  PI.  (11th  Am. 
Ed.)  mar.  p.  332. 

Finding  no  error  in  the  Judgment,  we  af- 
firm it 

BRANNON,  P.,  absent 

(US  Va.  6M) 

liOVELL  et  aL  v.  JAMISON  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 

13,  1912.) 

Taxation  (|  810*)— Tax  Sale— Idbntitt  op 

Land. 

Evidence  held  to  warrant  a  finding  that 
land  covered  by  a  tax  deed  had  been  sold  for 
taxes  and  purchased  bv  the  state  before  it 
had  been  conveyed  by  tne  county  clerk  to  de- 
fendant under  an  application  and  proceedings 
to  purchase  the  same  as  tax  lands. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1665-1608;   Dec  Dig.  §  810.*] 

Appeal  from  Circuit  Court  Franklin 
County. 

Suit  by  Lucy  Lovell  and  others  against  P. 
M.  Jamison  and  others  to  remove  a  cloud  on 
title.  From  a  decree  dismissing  the  bill, 
plaintiffs  appeal.    Afilrmed. 

DiUard  &  Lee,  for  appellants.  E.  W.  Saun- 
ders and  L.  W.  Anderson,  for  app^ees. 


KEITH,  P.  The  appellants,  Lucy  Lovell 
and  others,  are  the  children  and  heirs  at  law 
of  John  Fountain  Lovell,  referred  to  in  the 
record  as  "Fount"  Lovell,  who  was  the  own- 
er of  a  tract  of  land  delinquent  for  tazoB 
in  the  year  1881,  and  purchased  by  the  com- 
monwealth at  a  tax  sale  In  1886.  On  the 
15th  of  June,  1898,  P.  M.  Jamison  filed  an  ap- 
plication with  the  clerk  of  the  county  for 
the  purchase  of  this  tract,  and  a  copy  of  the 
application  was  served  upon  divers  persons, 
and  among  them  upon  "Fount"  Lovell.  Lov- 
ell died  pending  the  proceedings^  in  Decem- 
ber, 1898,  and  all  the  preliminaries  having 
been  complied  with,  on  the  19th  of  Decem- 
ber, 1899,  the  clerk  of  the  county  court  of 
Franklin  county  conveyed  the  property  in 
dispute  to  P.  H.  Jamison.  The  recitals  of 
the  deed,  if  true,  show  a  compliance  with 
the  law  in  such  cases  made  and  providedf 
and  constitute  prima  facie  evidence  of  the 
truth  of  what  is  therein  stated.  See  Wright 
V.  Carson,  110  Va.  498,  66  S.  E.  87. 

In  1907  the  heirs  of  "Founr  Lovell  filed 
their  bill  attacking  this  deed.  Defendants 
answered,  and  the  case  was  heard  upon  the 
bill,  answer,  exhibits,  and  depositions,  and 
thereupon  the  circuit  court  entered  the  de- 
cree dismissing  the  bill  for  want  of  equity, 
and  the  case  is  before  us  upon  appeal. 

We  find  nothing  in  the  record  to  overcome 
the  prima  facie  case  made  on  behalf  of  ap- 
pellees by  the  deed  executed  by  the  cleric 
of  the  county  court  of  E^anklln  county,  al- 
ready-  referred  to. 

The  principal,  if  not  the  sole,  reliance  of 
appellants;  is  upon  the  proposition  that  the 
land  covered  by  the  deed  was  never  sold 
for  taxes  and  never  purchased  by  the  state, 
and,  therefore,  could  not  properly  pass  un- 
der the  deed  from  the  clerk  of  1899.  The 
evidence  upon  the  subject  of  the  identity  of 
the  land  is  somewhat  obscure,  but  is  sufll- 
dent,  we  think,  to  maintain  the  decree.  A 
witness,  J.  W.  Turner,  for  instance,  a  broth- 
er of  "Fount"  Loveirs  wife,  and  an  uncle, 
therefore,  of  the  appellants,  says:  "I  saw 
the  advertisement  [of  the  sale  of  the  land] 
and  let  Mr.  Lovell  know  about  it  Q.  What 
did  Mr.  Lovell  say  to  you  about  it?  A.  He 
said  to  let  them  sell  it;  that  he  had  three 
years  to  redeem  it  in." 

It  seems  sufficiently  to  appear  from  the 
proof  that  the  land  in  controversy  was  de- 
linquent for  taxes  in  1881,  and  that  Lovell 
knew  it  was  delinquent;  that  it  was  adver- 
tised in  1886  for  sale  for  delinquent  taxes; 
that  it  was  sufficiently  described  by  the 
treasurer's  notice,  and  that  Lovell  knew  it 
was  his  land  that  was  being  advertised; 
that  it  was  sold  for  taxes  under  said  adver- 
tisement; that  Lovell  knew  of  its  sale;  and 
that  he  was  also  advised  of  the  application 
to  purchase  by  P.  M.  Jamison,  but  took  no 
steps  to  redeem  it  The  land  seems  to  have 
been  of  little  value,  as  there  is  evidence  in 
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the  record  tending  to  show  that  he  sold  it 
to  Geo.  E.  Hundley  for  a  wagon,  received  the 
wagon,  bnt  never  made  a  deed  for  the  land, 
and  that  he  offered  .to  sell  it  to  Bowles  for 
a  yoke  of  oxen,  worth  $40  or  |50. 

It  was  suggested  in  argument  on  behalf  of 
appellees  that  the  decree  of  the  circuit  court 
which  dismissed  the  bill  for  want  of  equity 
could  be  sustained  upon  the  ground  that  a 
court  of  equity  did  not  have  jurisdiction  to 
hear  and  determine  the  controversy.  - 

The  bill  was  filed  to  remove  a  cloud  upon 
title.  It  is  admitted  that  at  the  institution 
of  the  suit  the  land  was  in  possession  of 
appellees ;  so  it  is  contended  that  the  proper 
remedy  would  have  been  an  action  of  eject- 
ment, and  that,  while  there  was  no  demurrer 
to  the  bill,  the  want  of  jurisdiction  may  be 
relied  upon  in  the  first  Instance  in  this 
court;  and  the  authorities  seem  to  maintain 
that  position.  See  Boston  Blower  Co.  v. 
Carman  Loimber  Co.,  94  Va.  94,  26  S.  E.  390 ; 
Collins  V.  Sutton,  94  Va.  127,  26  S.  B.  415. 

On  behalf  of  appellants  on  this  point,  the 
attention  of  the  court  is  called  to  the  fact 
that  after  the  institution  of  the  suit,  but 
before  the  decree  was  entered,  the  Legisla- 
ture passed  an  act  giving  courts  of  equity  ju- 
risdiction to  entertain  suits  to  remove  clouds 
upon  title  by  reason  of  a  sale  and  conveyance 
for  nonpayment  of  taxes,  although  the  com- 
plainant had  be^i  only  the  equitable  owner 
of  the  land  in  question,  and  might  have  been 
out  of  possession  when  the  suit  was  institut- 
ed. 

In  the  view  we  take  of  the  case  it  is  un- 
necessary to  pass  upon  the  effect  of  the  stat- 
ute, for  in  any  event  we  are  of  opinion  that 
the  decree  of  the  circuit  court  must  be  af- 
firmed. 

Affirmed. 

(lis  Va.  602)     . 

VIRGINIA  BEACH  DEVELOPMENT  CO.  v. 

MURRAY. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

13,  1912.) 

L   COUBTB    (I  66*)  —  TEBi1C9-*AdJ0X7BNMSNT— 

Validity. 

Under  Code  1904,  §  3059,  as  amended  by 
Acts  1910»  c.  107,  aatborizing  the  continuance 
of  any  term  of  the  circuit  court  by  adjourn- 
ment, but  providing  tliat  no  term  shall  be  con- 
tinued beyond  the  day  fixed  for  tlie  beginning 
of  the  next  regular  term,  an  order  of  the  cir- 
cuit court  adjourning  a  term  until  after  the 
beginning  of  the  next  term  is  a  nullijty,  though 
made  under  the  erroneous  belief  that  a  prior 
order  omitting  such  next  term  was  in  force, 
while  it  was  superseded  by  act  of  1910,  fixing 
the  terms  of  court. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  §{  231-242;   Dec  Dig.  |  66.*] 

2.  Exceptions,   Bill   ojt    ({  41*)— Timb  or 
Signing — Statutes. 

Where  the  circuit  court  at  the  July  term 
rendered  final  judgment  on  September  8th,  and 
entered  on  the  same  day  an  order  adjourning 
the  term  to  the  date  fixed  by  statute  for  the 
next  term,  the  July  term  must  be  deemed  to 


have  ended  on  September  8th,  and  a  bin  of 
exceptions  not  signed  until  October  17th  was 
not  signed  within  30  days,  as  required  by  Code 
1904j  I  3285,  as  amended  by  Acts  1908,  c.  225, 
and  It  is  no  part  of  the  record  on  appeal. 

TEid.  Note.— For  other  cases,  see  Exceptions, 
Bm  of,  Cent.  Dig.  i§  65-71;   Dec  Dig.  |  41.*1 

Error  to  Circuit  Court,  Princess  Anne 
County. 

Action  between  the  Virginia  Beach  Devel- 
opment Company  and  A.  E.  Murray.  There 
was  a  judgment  for  the  latter,  and  the  for- 
mer brings  error.    Afl^med. 

Theo.  A.  Williams  and  Geo.  A.  Frlck,  for 
plaintiff  in  error.  J.  Edward  Cole  and  L.  D. 
Yarrell,  for  defendant  in  error. 

BUCHANAN,  J.  All  the  errors  assigned 
are  based  upon  bills  of  exceptions  which  it  is 
insisted  by  the  defendant  in  error  are  no 
part  of  the  record,  since  they  were  not  signed 
by  the  judge  during  the  term  at  which  final 
judgment  was  rendered,  or  within  30  days 
after  the  end  of  that  term.  Code,  |  8285,  as 
amended  Acts  of  Assembly  1908,  c  225,  pp. 
336,  837. 

The  case  was  tried  and  a  verdict  rendered 
at  the  December  term,  1909,  of  the  circuit 
court  of  Princess  Anne  county.  During  the 
same  term  a  motion  was  made  to  set  aside 
the  verdict,  but  that  motion  was  not  dispos- 
ed of  until  the  July  term  of  the  court  (Sep- 
tember 8),  1910,  when  it  was  overruled  and 
a  final  judgment  entered  pursuant  to  the 
verdict  On  the  same  day  an  order  was  en- 
tered adjourning  the  court  until  Wednesday, 
the  20th  of  that  month ;  the  last-named  date 
being  after  the  third  Monday  In  the  month 
— the  day  fixed  by  statute  for  holding  the 
September  term  of  the  court  for  that  county. 
Acts  of  Assembly  1910,  pp.  152,  160.  On  the 
17th  of  October  following  the  bills  of  excep- 
tions were  signed  and  ordered  to  be  made  a 
part  of  the  record. 

By  an  order  entered  in  the  law  order  boolc 
of  the  court  in  March^  1904,  in  accordance 
with  section  3059,  Va.  Code  1904,  the  Sep- 
tember term  of  that  court  bad  been  omit- 
ted, and  no  doubt  the  order  entered  on  Sep- 
tember 8,  1910,  adjourning  the  court  until 
the  20th  of  the  month,  was  made  under  the 
belief  that  said  order  omitting  the  Septem- 
ber term  was  still  in  force.  But  by  an  act 
of  assembly  approved  March  9,  1910  (Acts 
1910,  c.  107,  pp.  152,  154),  section  3059,  Va. 
Code  1904,  bad  been  amended,  and  it  was 
declared  that  "until  otherwise  provided  by 
law'  the  time  for  holding  the  said  terms  in 
said  counties  and  cities  shall  be  as  follows" ; 
and  section  3059bb  fixes  the  third  Monday 
in  January,  March,  May,  July,  September, 
and  November  as  the  time  for  holding  the 
terms  of  court  in  that  county.  The  section 
as  amended  also  confers  power  on  the  cir- 
cuit courts,  under  certain  circumstances,  to 
omit  one  of  the  terms  designated  by  the 
statute. 
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In  October,  1910,  the  circuit  court  did  en- 
ter an  order  omitting  the  September  term; 
but  as  it  was  not  made  until  after  the  order 
of  September  8,  1910,  and  the  order  of 
March,  1904,  being  rendered  eft  no  effect  by 
the  amendment  made  to  section  3059  of  the 
C6de  by  the  act  of  March  9,  1910,  the  ques- 
tion under  consideration  must  be  determined 
without  reference  to  either  of  those  orders 
omitting  the  September  term  of  the  court 

[1]  While  section  3059,  as  amended,  pro- 
vides that  the  Judge  of  the  circuit  court 
might  continue  the  term  of  a  court  by  ad- 
journment until  after  the  beginning  of  the 
term  of  the  court  for  any  other  county  of  his 
circuit,  It  expressly  declares  that  "no  term  of 
the  court  shall  be  so  continued  beyond  the 
day  fixed  by  law  for  the  beginning  of  the  next 
regular  term  of  the  court  for  the  county 
or  city  of  the  circuit  whose  term  is  so  ex- 
tended." The  order  of  September  8th,  ad- 
journing the  court  until  after  the  beginning 
of  the  next  term  of  the  same  court,  was  not 
only  unauthorized,  but  in  plain  violation  of 
the  statute. 

The  record  shows  that  the  court  was  not 
in  session  until  the  20th  of  that  month,  the 
day  to  which  it  had  been  attempted  to  ad- 
journ the  court  On  that  day  the  following 
entry  was  made  in  the  order  book:  "At  a 
circuit  court  continued  and  held  for  Prin- 
cess Anne  county  on  Wednesday,  the  20th 
day  of  September,  1910.  Present:  Hon.  B. 
D.  White,  Judge.  Ordered  that  court  be  ad- 
journed to  court  in  course." 

The  attempted  adjournment  of  the  court 
on  September  8th  to  a  day  in  the  next  term 
being  a  nullity,  we  have  a  case  where  the 
judge  leaves  the  bench  without  any  order 
for  final  adjournment,  without  again  holding 
court  for  that  term,  or  intending  to  do  so, 
until  a  day  after  the  beginning  of  the  next 
term,  when,  even  if  the  statute  had  not  for- 
bidden it,  he  could  not  have  held  it,  since 
two  terms  of  one  and  the  same  court  can- 
not be  in  session  at  one  and  the  same  time 
and  place. 

[2]  Under  these  circumstances  the  8th  day 
of  September  ought  to  be  treated  as  the  end 
of  the  July  term  of  the  court  for  it  was  the 
last  day  on  which  the  court  was  In  session 
during  that  term,  or  the  judge  Intended 
that  it  should  be  in  session  during  the  pe- 
riod in  which  under  the  law  it  could  sit ;  for 
after  that  day  no  legal  business  could  have 
been  transacted  for  want  of  a  judge. 

In  Wight  V.  Wallbaum,  39  111.  554,  where 
a  court  was  regularly  in  session  on  the  23d 
of  the  month,  and  on  that  day  was  regularly 
adjourned  until  the  next  day,  and  after  that 
time  regular  convening  and  adjourning  or- 
ders were  entered  from  day  to  day  for  a 
week,  no  judge  being  present  after  the  23d 
of  the  month,  it  was  held  that  that  day  was 
the  end  of  the  term. 

In  State  v.  Todd,  72  Mo.  288,  it  was  held 
that  an  adjournment  to  the  day  fixed  for 


the  beginning  of  the  next  regular  term  puts 
an  end  to  the  current  term. 

In  Johnson  v.  Pittsburg,  etc.,  R.  Co.,  47 
Ohio  St  318,  24  N.  E.  493,  where  the  jour- 
nal of  the  court  of  common  pleas  showed  a 
regular  adjournment  from  day  to  day  up  to 
a  day  certain  of  the  term,  but  no  other  ad- 
journment afterwards  during  the  term,  ex- 
cept an  entry  of  an  adjournment  sine  die 
on  the  last-named  day,  which  entry  was  at 
the  next  term  by  a  nunc  pro  tunc  order 
stricken  from  the  journal  as  having  been 
made  through  the  mistake  of  the  clerk,  and 
it  was  further  shown  that  no  judge  was 
present  and  no  business  was  transacted  in 
the  court  after  such  certain  day  to  which 
the  court  had  adjourned  until  the  com- 
mencement of  the  next  succeeding  term,  it 
was  held  that  the  term  should  be  deemed  to 
have  closed  on  such  day  certain,  and  that 
a  bill  of  exceptions  might  be  signed  and  filed 
within  30  days  from  that  time. 

The  July  term  of  the  court  having  ended 
on  the  8th  day  of  September,  and  the  bills 
of  exceptions  not  having  been  signed  until 
October  17th,  more  than  30  days  after  the 
end  of  the  term,  they  are  no  part  of  the 
record. 

There  helng  no  errors  assigned,  except 
those  based  upon  the  rejected  bills  of  excep- 
tions, it  follows  that  the  judgment  of  the 
circuit  court  must  be  affirmed. 

CARDWELL,  J.,  absent 


ai3  Va.  728) 

W.  W.  V.  CO.,  Inc.,  V.  BIACK. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

13,  1912.) 

1.  Pleading   (§   193* )— Misjoinder   op  Ac- 
tions—Manneb  OF  Raising  Question. 

The  proper  method  of  raising  a  question 
of  misjoiader  of  actions  is  by  a  demurrer  to 
the  whole  declaration  containing  separate 
counts. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  425,  428-436,  437-443;  Dec.  Dig. 
§  193.*] 

2.  Theaters  and  Shows  (§  4*)— Ticket  op 
ADiassiON— Breach  of  Contract— Remedy. 

An  action  of  tort  will  not  lie  against  the 
proprietor  of  a  theater  for  not  performing  his 
contract,  evidenced  by  a  ticket  of  admission, 
or  continuing  his  license  of  admission;  but  a 
patron  having  a  ticket,  who  is  prevented  from 
entering  the  theater,  or  who  is  removed  there- 
from, can  only  sue  on  the  contract  for  the 
money  paid  for  the  ticket  and  the  damages 
sustained  by  a  breach  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Theaters 
and  Shows,  Cent.  Dig.  §  4;   Dec.  Dig.  §  4.*1 

3.  Pleading  (f  204*)— Declaration— Causes 
op  Action— Demurrer. 

Where  the  declaration  contains  two  counts 
stating  good  causes  of  action  in  tort  and  an- 
other count  Intended  to  be  in  tort,  it  is  imma- 
terial whether  the  latter  count  states  a  good 
cause  of  action  as  against  a  demurrer  to  the 
whole  declaration. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  486-490;  Dec.  Dig.  §  204.*] 
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Error  to  Circuit  Court  of  City  of  Rich- 
mond. 

Action  by  George  H.  Black  against  the  W. 
W.  V.  Company,  Incorporated.  There  was 
a  judgment  oyerruling  a  demurrer  to  the  dec- 
laration, and  defendant  brings  error.  Af- 
firmed. 

The  second  count  of  the  declaration  states 
a  cause  of  action  for  false  imprisonment 

The  third  count  states  a  cause  of  action 
for  assault  and  battery. 

Allen  G.  Collins,  for  plaintiff  in  error. 
John  A.  Lamb,  for  defendant  in  error. 

BUCHANAN,  J.  This  case  is  here  upon  a 
writ  of  error  to  the  action  of  the  circuit 
court  in  overruling  the  demurrer  to  the  dec- 
laration. 

There  are  three  counts  in  the  declaration. 
The  demurrer  is  to  the  whole  declaration^ 
and  is  based  upon  the  ground  that  the  first 
count  is  to  recover  damages  for  breach  of  a 
contract,  and  the  others  to  recover  damages 
for  a  tort,  and  that  there  was,  therefore,  a 
misjoinder  of  causes  of  action. 

[1]  It  is  not  true,  as  argued  by  the  counsel 
for  the  defendant  in  error,  plaintiff  in  the 
trial  court,  that  a  misjoinder  of  actions  can- 
not be  taken  advantage  of  by  demurrer  un- 
less it  be  to  each  count  as  well  as  to  the 
whole  declaration.  The  proper  method  of 
raising  the  question  of  misjoinder  of  actions 
is  by  a  demurrer  to  the  whole  declaration. 
Creel  v.  Brown,  40  Va.  265;  Ferrill  v.  Brew- 
is'  Adm*r,  66  Va.  765,  767;  Gary  v.  Abingdon 
PubUshing  Co.,  94  Va.  775,  27  S.  E.  595,  and 
authorities  cited;  1  Chit  PI.  (7th  Ed.)  228, 
696. 

The  second  and  third  counts  are  admitted- 
ly counts  in  tort.  The  first  count  is  in  the 
following  words: 

"George  H,  Black,  plaintiff,  complains  of 
the  W.  W.  V.  Company,  Incori)orated,  a  cor- 
poration chartered  by  and  doing  business  un- 
der the  laws  of  the  state  of  Virginia,  de- 
fendant, which  has  been  duly  summoned, 
etc.,  of  a  plea  of  trespass  on  the  case  for 
this,  to  wit:  That  heretofore,  to  wit,  on  the 
16th  day  of  December,  1910,  the  said  defend- 
ant was  the  owner,  user,  operator,  manager^ 
or  lessee  of  a  certain  theater  or  place  of 
amusement  in  the  city  of  Richmond,  Vir- 
ginia, known  as  the  'Colonial  Theater,'  at 
which  said  theater  or  place  of  amusement 
said  defendant  gave  certain  entertainments 
to  the  public,  and  for  which  said  defendant 
charged  a  certain  fee  or  reward  to  it  in 
that  behalf.  And  said  plaintiff  says  that 
on  December  16,  1910,  aforesaid,  the  said  de- 
fendant gave  at  its  said  theater  or  place  of 
amusement  in  the  city  of  Richmond  a  certain 
entertainment,  to  which  the  plaintiff  pur- 
chased a  ticket  from  the  defendant  and  paid 
therefor  the  price  demanded  by  .said  defend- 
ant, and  which  price  so  paid  was  accepted 
by  said  defendant,  and  the  ticket  so  pur- 
chased as  aforesaid  entitled  the  plaintiff  to 


attend  and  witness  said  entertainment  And 
the  said  plaintiff  says  that  for  the  purpose 
of  seeing  said  entertainment  he  tendered  to 
said  defendant  the  ticket  so  purchased  by 
him  as  aforesaid,  and  was  admitted  by  said 
defendant  to  its  said  theater  or  place  of 
amusement  aforesaid.  Yet  the  said  plaintiff 
says  that  after  he  entered  said  theater  or 
place  of  amusement  aforesaid,  as  he  had  a 
right  to  do,  the  said  defendant  without  any 
cause  or  justification  did  illegally,  unlawful- 
ly, wantonly,  maliciously,  and  with  force  and 
violence  eject  said  plaintiff  from  said  theater 
or  place  of  amusement  against  the  will  of 
said  plaintiff,  and  in  utter  disregard  of  the 
rights  of  said  plaintiff.  And  said  plaintiff 
says  that  by  reason  of  the  unlawful,  illegal, 
wanton,  and  malicious  conduct  of  said  de- 
fendant he  has  been  greatly  injured  and 
damnified  in  his  good  name,  fame,  and  repu- 
tation, and  has  been  humiliated  and  embar- 
rassed, worried  and  annoyed,  and  has  been 
held  up  to  public  ridicule,  scorn,  and  dis- 
grace, and  has  been  otherwise  seriously  in- 
jured and  damnified,  to  the  damage  of  the 
said  plaintiff  $10,000. 

The  plaintiff  insists  that  upon  the  facts 
averred  in  the  first  count  he  had  the  right 
either  to  sue  in  assumpsit  for  the  breach  of 
the  contract  or  in  tort  for  a  breach  of  the 
duty  which  the  defendant  owed  to  him,  and 
that  this  right  of  electing  which  of  these 
two  remedies  he  would  pursue  must  be  con- 
sidered in  determining  whether  the  count  is 
in  tort  or  in  assumpsit. 

[2]  There  is  a  large  class  of  cases  in  which 
the  foundation  of  the  action  springs  out  of 
the  privity  of  contract  between  the  parties, 
but  in  which,  nevertheless,  the  remedy  for 
the  breach  or  nonperformance  of  it  is  indif- 
ferently in  assumpsit  or  in  case  upon  tort,  as 
in  the  case  of  bailments,  attorneys,  surgeons, 
carriers,  and  the  like.  See  Ferrill  v.  Brewis' 
Adm'r,  supra;  Spence  v.  N.  &  W.  Ry.  Co.,  92 
Va.»  102,  113,  22  S.  E.  815,  29  L.  R.  A.  678; 
1  Chit  PI.  (7th  Ed.)  151,  152,  and  authorities 
cited.  But  it  seems  to  be  well  settled,  in 
the  absence  of  legislation  to  the  contrary, 
that  an  action  of  tort  will  not  lie  against 
the  proprietor  of  a  theater  for  not  keeping 
or  performing  his  contract  or  continuing  his 
license  of  admission  to  his  place  of  amuse- 
ment. 

It  is  said  in  21  Ency.  PI.  &  Pr.  647  (and 
the  text  seems  to  be  sustained  by  the  great 
weight  of  authority),  that  "a  theater  ticket 
being  a  mere  license  to  the  purchaser^ 
which  may  be  revoked  at  the  pleasure  of  the 
theatrical  manager,  upon  such  revocation,  if 
the  person  attempts  to  enter,  or  if,  having 
previously  entered,  he  refuses  to  leave  upon 
request,  he  becomes  a  trespasser,  and  may  be 
prevented  from  entering,  or  may  be  removed 
by  force,  and  can  maintain  no  action  of  tort 
therefor.  His  only  remedy  Is  by  action  on 
the  contract  to  recover  the  money  paid  for 
the   ticket  and  damages   sustained   by   th^ 
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breach  of  the  contract  implied  by  the  sale 
and  delivery  of  such  ticket"  See  Wood  y. 
Leadbetter,  13  M.  &  W.  838;  Burton  v. 
Scherpf,  1  Allen  (Mass.)  133,  79  Am.  Dec 
717 ;  McCrea  v.  Marsll;"  12  Gray  (Mass.)  211, 
71  Am.  Dec.  745;  People  v.  Flynn,  189  N.  Y. 
180,  82  N.  E.  169,  12  Ann.  Cas.  4Q0;  Purcell 
V.  Daly,  19  Abb.  N.  O.  (N.  T.)  301;  Homey 
V.  Nixon,  213  Pa.  20.  61  Ati.  1088,  1  L.  B. 
A.  (N.  S.)  1184,  110  Am.  St  Bep.  520,  5 
Ann.  Cas.  349;  Taylor  v.  Cohn,  47  Or.  538. 
84  Pac.  388,  8  Ann.  Cas.  527;  Buenzle  v. 
Newport  Amusement  Ass*n,  29  B.  I.  23,  68 
Ati.  721,  14  L.  B.  A.  (N.  S.)  1242;  Oooley  on 
Torts  (2d  Ed.)  306;  38  Cyc  264,  265. 

The  plaintiff  having  no  right  to  bring  an 
action  of  tort  for  the  breach  of  the  con- 
tract between  bim  and  the  defendant,  the 
question  of  choice  of  remedies  cannot  be  con- 
sidered In  determining  whether  the  first 
count  Is  in  assumpsit  or  in  tort. 

[3]  But  it  is  manifest,  we  think,  from  the 
whole  declaration,  that  all  the  counts  were 
intended  to  be  in  case.  The  contract  or  li- 
cense is  set  out  in  the  second  and  third 
counts,  as  well  as  in  the  first  This  was 
done  as  matter  of  inducement,  and  to  explain 
the  circumstances  under  which  the  wrongs 
and  injuries  complained  of  in  each  count 
were  done.  It  is  immaterial  whether  or  not 
the  first  count  states  a  good  cause  of  ac- 
tion. The  second  and  third  counts  each  do 
state  a  good  cause  of  action,  not  for  a  breach 
of  the  contract  or  license,'  but  for  the  wrongs 
and  Injuries  alleged  to  have  been  done  the 
plaintiff  by  assaulting  and  imprisoning  hhn. 
The  demurrer  being  to  the  whole  declaration, 
and  not  to  each  count  thereof,  and  there  be- 
ing no  misjoinder  of  actions,  the  demurrer 
was  properly  overruled. 

The  Judgment  complained  of  must  there- 
fore be  affirmed.    Affirmed* 

KEITH,  P^  absent 


(113  Va.  608) 

BBOWN  et  al.  v.  SUBBT  LUMBEB  CO. 

(Supreme  Court  of  Appeals  of  Ylrginia.    June 

13,  1912.) 

1.  Loos   AND    LooGiNo    (§   3*)  —  Sales    of 
Standing  Timber— Failure  to  Behove. 

Where  it  was  claimed  that  it  was  intended 
by  the  parties  to  a  contract  for  the  sale  of 
standing  timber  that  the  purchaser  should 
commence  cutting  within  a  reasonable  time, 
and  that  he  had  forfeited  his  rights  by  delay, 
a  remark  by  the  seller  in  a  casual  conversation 
with  the  purchaser  that  he  thought  it  was 
time  the  purchaser  was  cutting  the  timber,  if 
he  intended  to  cut  it,  was  not  a  sufficient  de- 
mand that  the  purchaser  proceed  to  justify 
the  court  in  declaring  a  forfeiture,  especially 
where  for  seven  years  thereafter  the  seller 
made  no  further  mention  of  the  matter. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  |{  6-12;    Dec.  Dig.  §  3.»] 

2.  Loos   AND    Logging    (§   8*)— Sales    of 
Standing  Timber— Time  for  Bemoval. 

A  deed  conveying  all  the  standing  timber 
on  a  tract  of  land  of  a  specified  size  at  the 
time  of  cutting,  together  with  a  right  of  way 


across  the  land  for  the  purpose  of  removing 
the  timber,  and  providing  that  the  purchaser 
should  have  five  years  In  which  to  cut  and  re- 
move the  timber  from  the  time  they  commenc- 
ed manufacturing  it  into  wood  or  lumber,  but 
that  they  should  not  be  limited  as  to  the  time 
within  which  they  should  commence  the  cut- 
ting or  removal,  did  not  give  the  purchaser  a 
perpetual  right  to  enter  on  the  land  and  cut 
the  timber,  but  merely  a  right  to  do  so  within 
a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {{  ft-12;   Dec  Dig.  |  8.*] 

3.  Contracts  (§  324»)— Validity. 

Contracts    which   contravene    no    rule    of 
law  must  be  enforced  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  1549-1557;    Dec  Dig.  §  324.*] 

4.  Loos     AND     LOQQINO     (§     3*)— SALES     OF 

Standing  Timbbb— Tiice  for  Bbmoval. 
Where  a  deed  conveying  standing  timber 
provided  that  the  purchaser  should  have  5 
years  to  cut  and  remove  the  timber  after  com- 
mencing cutting,  but  should  not  be  limited  as 
to  the  time  within  which  to  commence,  and  the 
purchaser  without  protest  from  the  seller  de- 
layed commencing  for  nearly  14  years,  the 
seller  is  not  prejudiced  by  a  decree  construing 
the  deed  as  providing  for  a  reasonable  time 
only  within  which  to  commence  cuttini^,  and 
holding  that  one  year  after  the  termination  of 
the  action  would  be  such  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {|  6-12;   Dec  Dig.  {  3.*] 

Appeal  from  Circuit  Court,  Sussex  (bounty. 

Action  by  B.  A.  Brown  and  another  against 
the  Surry  Lumber  Company.  From  the  de- 
cree, plaintiffs  appeal.    Affirmed. 

Greo.  Mason  and  Chas.  £3.  Plummer,  for 
appellants.  Wm.  B.  Mcllwaine,  W.  B.  Gocke» 
and  Davis  &  Davis,  for  appellee. 

KEITH,  P.  B.  A.  Brown  and  his  sister, 
Mrs.  Parker,  filed  their  bill  in  the  circuit 
court  of  Sussex  county,  from  which  it  ap- 
pears that  they  were  seised  in  fee  simple  of 
two  tracts  of  land  in  the  county  of  Sussex, 
containing  264%  acres;  that  by  deed  dated 
the  21st  of  March,  1896,  filed  as  an  exhibit 
with  the  bill,  they  sold  to  the  Surry  Lumber 
Company,  a  corporation  under  the  laws  of 
the  state  of  Virginia,  all  the  timber  on  the 
said  tracts  measuring  over  12  Inches  in  di- 
ameter at  the  stump  at  the  time  of  cutting 
the  same,  together  with  a  right  of  way 
across  the  land  for  the  purpose  of  removing 
the  timber  cut  from  the  same  and  that  cut 
from  xmy  other  tract  of  land  by  said  com- 
pany, and  for  the  purpose  of  operating  a 
railway,  in  consideration  of  $250  paid  in 
cash,  and  $300  to  be  paid  on  April  1,  1897. 
In  said  deed  it  was  "covenanted  and  agreed 
by  and  between  the  parties  hereto  that  the 
said  Surry  Lumber  Company  shall  have  five 
years  in  which  to  cut  and  remove  said  tim- 
ber from  the  time  they  commence  to  manu- 
facture said  timber  into  wood  or  lumber,  but 
that  they  shall  not  be  limited  as  to  the  time 
in  which  they  shall  commence  to  cut  or  re- 
move the  same.  And  it  Is  also  further  cove- 
nanted and  agreed  by  and  between  the  par- 
ties hereto  that  the  said  Surry  Lumber  Com- 
pany shall  not  commence  to  cut  or  remove 
any  of  the  timber  conveyed  by  this  instru* 
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ment  oiT  writing  until  the  purchase  price  In 
full  for  the  same  shall  have  been  paid." 

The  deferred  payments  seem  to  have  been 
promptly  met  The  bill  charges  that  at  the 
time  the  deed  was  entered  into  it  was  con- 
templated by  the  parties,  and  so  stated  on 
the  part  of  the  Surry  Lumber  Company,  that 
the  timber  should  be  cut  without  unneces- 
sary delay,  and  that  five  years  would  be  am- 
ple time  for  cutting  and  manufacturing  all 
of  It,  and  the  plaintiffs  in  the  court  below 
contend  that  the  proper  construction  of  the 
deed  is,  and  the  intent  of  all  the  parties 
thereto  was,  that  the  said  company  was 
bound  to  commence  the  cutting  of  timber 
within  a  reasonable  time  after  the  last  pay- 
ment of  the  purchase  mon^y  became  due  and 
was  paid,  and  to  complete  the  cutting  and 
removal  thereof  within  five  years  after  so 
commencing,  and  that  it  had,  and  would 
have,  no  right  or  title  to  any  of  the  timber 
not  so  cut  and  removed  within  that  period, 
and  that  Brown,  one  of  the  plaintiffs,  sev- 
eral times  so  notified  the  company  through 
Its  agent 

The  answer  denies  that  there  was  at  the 
time  of  the  execution  of  the  deed  any  pur- 
pose or  intent,  expressed  or  implied,  not 
contained  within  the  deed  Itself,  ajid  fur- 
ther denies  that  it  ever  received  notice  from 
the  plaintiffs  of  their  construction  of  the 
contract  as  stated  in  the  bill.  The  answer 
admits  that  the  defendant  did  not  begin  to 
cut  and  remove  the  timber  until  the  latter 
part  of  December,  1909. 

[1]  There  is  nothing  in  the  proof  which 
affords  any  aid  in  the  proper  construction  of 
the  deed  in  question,  nor  does  tbe  proof  sus- 
tain the  averment  in  the  bUl  that  the  com- 
pany was  notified  that  it  was  bound  to  com- 
mence to  cut  the  timber  conveyed  to  it  with- 
in a  reasonable  time  after  the  last  payment 
of  the  purchase  money  became  due  and  was 
paid.  The  only  evidence  upon  that  subject 
is  contained  in  the  depositions  of  Edward 
Rogers  and  the  plaintiff  Robert  A.  Btown. 
.  Rogers  was  asked  this  question:  "Do  you 
remember  that  some  six  or  seven  years  ago 
Mr.  Robert  A.  Brown,  one  of  the  grantors, 
who  was  then  deputy  treasurer  of  Sussex 
county,  called  on  you  at  Dendron,  perhaps 
with  regard  to  taxes,  and  took  dinner  with 
you,  and  after  dinner,  down  about  the  com- 
pany's office,  mentioned  this  deed  to  you  at 
this  time,  and  he  told' you  he  thought  the 
company  had  had  time  enough  to  take  the 
timber  off,  and  that  he  wanted  it  done?  A. 
No,  sir;  I  have  no  recollection  of  such  a 
conversation,  and  am  sure  that  Mr.  Brown 
never  made  any  demand  on  us  in  that  way 
to  cut  and  remove  the  timber.  If  he  men- 
tioned the  subject,  it  made  Ho  impression  on 
me,  and  I  do  not  remember  it." 

Speaking  on  the  subject,  Brown,  in  an- 
swer to  substantially  the  same  question, 
■aid:  **l  think  it  was  about  seven  years 
ago.  I  was  deputy  treasurer  for  Mr.  Jarratt 
J  went  down  there  at  Dendron  one  day  in 


regard  to  taxes.  Mr.  Rogers  was  always 
very  nice  to  me  in  that  respect,  and  we  were 
walking  out  there  by  the  office,  and  I  said 
to  him:  'Mr.  Rogers,  I  think  that  it  is  get- 
ting time  you  were  cutting  my  timber,  if 
you  want  it  I  do  not  consider  that  you 
have  any  more  than  an  option  on  it'  And 
I  said:  'I  think  it  is  getting  time  you  were 
buying  it  or  cutting  it.'  Q.  State  whether 
or  not  you  told  him  that  you  wanted  him 
to  cut  that  timber  without  further  delay? 
A.  I  told  him  I  thought,  if  they  expected  to 
cut  it  it  was  getting  time  they  were  cutting 
it — that  I  thought  it  had  been  standing  here 
long  enough." 

Mr.  Brown  answers  franWf  and  his  state- 
ment of  the  transaction  may  be  taken  as 
true;  but  it  falls  short  of  being  a  demand 
that  the  Surry  Lumber  Company  should  be- 
gin to  cut  the  timber  embraced  in  the  deed. 
The  subsequent  conduct  of  Brown  shows  that 
his  statement  to  Mr.  Rogers  was  never  in- 
tended as  a  formal  demand  by  which  his 
rights  and  those  of  the  Surry  Lumber  Com- 
pany were  to  be  determined.  He  waited  for 
nearly  seven  years  after  this  conversation 
before  bringing  suit  without  making  any 
further  mention  of  the  matter,  and  we  can- 
not think  that  this  casual  conversation  pre- 
sents such  a  case  of  a  demand  that  the  Sur- 
ry Lumber  Company  should,  proceed  to  en- 
force its  rights  as  would  Justify  a  court  in 
what  would  be  in  substance  and  effect  the 
declaration  of  a  forfeiture. 

The  circuit  court  heard  all  these  matters, 
and  was  of  opinion  that  the  rights  of  the 
parties  were  to  be  ascertained  by  a  construc- 
tion of  the  deed,  and  decreed  that  the  deed 
executed  by  the  plaintiffs  to  the  defendant 
company  passed  to  and  vested  in  the  com- 
pany '*the  present  absolute  title  to  all  the 
timber  upon  the  tracts  of  land  in  the  bill 
described  and  mentioned  at  the  date  of  the 
said  deed,  which  was  then  12  inches  in  diam- 
eter or  larger  at  the  stump,  or  which  should 
grow  to  the  said  size  within  the  time  limited 
an,d  fixed  by  the  said  deed  for  removing  the 
same,  which  title  Is  defeasible  as  to  such 
of  the  said  timber  as  shall  not  be  removed 
from  the  said  land  within  the  time  prescrib- 
ed in  the  said  deed,  as  herein  construed; 
that  the  title  to  the  said  timber  has  never 
reverted  to  the  plaintifl!s ;  and  that  the  Surry 
Lumber  Company  was  at  the  time  this  suit 
was  instituted,  and  is  now,  entitled  to  a 
reasonable  time  within  which  to  cut  and  re- 
move the  same  from  the  said  land,  which 
reasonable  time  the  court  upon  the  evidence 
in  this  cause,  adjudges  to  be  one  year  from 
tbe  time  that  the  said  plaintiffs  shall  notify 
the  said  defendant  that  they  do  not  propose 
to  take  an  appeal  from  this  decree.    *    •    •  " 

[2]  The  general  subject  of  the  construction 
of  deeds  such  as  that  in  question  was  care- 
fully examined  and  considered  in  Young  v. 
Camp  Mfg.  Co.  and  Wright  v.  Camp  Mfg. 
Co.,  110  Va.  678,  66  S.  E.  843.  By  the^^eed 
in  that  .Qase  the  Camp  Company  was  granted 
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all  tbe  pine  timber  12  Inches  In  diameter 
across  the  stump  at  the  time  of  cutting  on  a 
tract  of  land  In  the  comity  of  Brunswick, 
and  the  right  to  remove  the  same  for  a 
period  of  five  years  from  the  date  of  the 
deed,  and  the  further  right,  If  it  should  fail 
to  remove  the  timber  within  five  years,  to 
have  such  further  time  in  which  to  remove 
it  as  it  might  desire;  provided,  that  it  pay 
interest  to  the  grantors  at  the  rate  of  6  per 
cent  per  annum  on  the  purchase  price  named 
In  the  deed.  The  court  held,  among  other 
things,  that  a  deed  to  standing  timber,  with 
the  right  to  erect  buildings  and  use  and  op- 
erate railroads  on  the  land,  and  with  the 
right,  for  a  fixed  period,  to  cut  and  remove 
the  timber,  and  with  the  further  right,  on 
the  grantee  failing  to  remove  the  same  with- 
in the  fixed  period,  to  such  additional  time 
as  he  may  desire,  on  paying  interest  on  the 
price  annually,  does  not  convey  an  absolute 
and  unconditional  title  to  the  timber,  but 
only  conveys  title  to  such  as  may  be  cut 
and  removed  within  the  fixed  period,  and 
such  reasonable  extensions  thereafter  as  the 
grantee  is  entitled  to,  or  as  may  be  agreed 
on  between  the  parties,  and  does  not  give  the 
grantee  a  right  to  cut  and  remove  the  tim- 
ber for  an  Indefinite  period,  and  that  unless 
the  deed  clearly  manifests  an  intention  of 
the  grantor  to  convey  to  the  grantee  a  per- 
petual right  to  enter  on  the  land  and  cut 
trees,  the  grantee  of  standing  timber  Is  al- 
lowed only  a  reasonable  time  to  remove  the 
timber,  where  the  conveyance  contains  no 
provision  as  to  the  time  of  exercising  the 
right  of  removal. 

Looking  to  the  deed  In  this  case  and  all  of 
its  terms,  we  are  of  opinion  that  it  does  not 
clearly  manifest  an  intention  in  the  grantors 
to  convey  to  the  grantee  a  perpetual  right 
to  enter  on  the  land  and  cut  trees.  The  grant 
to  the  lumber  company  was  for  the  purpose 
of  enabling  it  to  enter  upon  the  land  of 
Brown  and  cut  and  carry  away  his  trees, 
and,  while  its  language  Is  very  broad,  we 
think  that,  construed  in  the  light  of  the  pur- 
pose and  intent  of  the  parties  to  the  instru- 
ment, the  right  to  cut  and  remove  the  tim- 
ber must  be  exercised  within  a  reasonable 
time. 

The  principal  difference  between  the  case 
under  consideration  and  that  of  Wright  v. 
Camp  Mfg.  Ck).,  supra,  is  that  in  the  lat- 
ter case  the  inquiry  as  to  what  was  a  rea- 
Ronable  time  was  directed  to  the  determina- 
tion of  the  period  within  which  the  re- 
moval of  the  timber  was  to  be  accomplished 
after  the  operation  began,  while  here  the 
Question  to  be  determined  is  what  was  a 
reasonable  time  within  which  it  was  the 
duty  of  the  lumber  company  to  begin  its  op- 
erations. The  lumber  company  had  no  right 
to  begin  to  cut  until  payment  in  full  of  the 
purchase  price  had  been  made ;  but  this  pro- 
vision is  immaterial,  as  the  money  was 
promptly  paid.  The  only  other  provision  of 
the  <)eed  touching  the  <iuestion  is  that  the 


Surry  Lumber  Company  ''shall  have  five 
years  in  which  to  cut  and  remove  said  tim- 
ber from  the  time  they  commence  to  manu- 
facture said  timber  into  wood  or  lumber, 
but  that  they  shall  not  be  limited  as  to  the 
time  in  which  they  shall  commence  to  cut 
or  remove  the  same." 

[3]  Contracts  made  between  parties,  which 
contravene  no  rule  of  law,  must  be  enforced 
by  the  courts;  for  If  they  be  such  as  the 
parties  have  a  right  to  make,  th^  constitute 
for  those  who  enter  into  them  the  law  by 
which  they  are  bound.  The  grantors  in  this 
deed  have  contracted  to  "grant,  bargain  and 
sell,  with  general  warranty,  unto  the  said 
Surry  Lumber  Company,  their  successors  or 
assigns,  all  of  the  timber  on  that  certain 
tract  or  parcel  of  land*'  (describing  it),  con- 
taining 264^  acres;  it  being  mutually  agreed 
and  understood  "that  all  trees  under  twelve 
inches  in  diameter  at  the  stump  at  the  time 
of  the  cutting  of  the  saLd  timber  is  reserved 
and  n6t  included  in  this  conveyance."  Lan- 
guage could  not  be  broader  than  this,  and 
the  only  limitation  upon  it  is  to  be  found 
in  the  fact  that  in  order  to  avail  itself  of 
its  rights  it  had  to  enter  upon  the  land  of 
Brown  in  order  to  remove  the  timber  from  it, 
and  that  right  the  parties  saw  fit  to  limit, 
as  above  stated,  to  five  years  from  the  time 
the  process  of  removal  commenced,  but  with- 
out limit  as  to  the  time  within  which  the 
process  of  removal  should  begin. 

In  Young  v.  Camp  Mfg.  Co.,  supra,  the 
deed  contained  the  statement  that,  if  the 
Camp  Company  ''shall  fail  to  remove  saLd 
timber  within  said  time  [the  specified  period 
of  five  years],  it  may  have  such  further  time 
to  remove  the  same  as  It  may  desire";  and 
commenting  upon  that  language  this  court 
said  that  If  literally  construed  it  "might  be 
extended  to  one,  or  a  hundred,  or  a  thousand 
years — ^that  is  to  say,  it  is  wholly  indefinite, 
and  fixes  no  time  within  which  the  contract 
is  to  be  executed — and  it  is  therefore  to  be 
executed  within  a  reasonable  time." 

As  said  in  25  Qyc.  1553:  "Except  where^ 
the  deed  clearly  manifests  an  intention  on 
the  part  of  the  grantor  to  convey  to  the  gran- 
tee a  perpetual  right  to  enter  upon  the  land 
and  cut  trees,  the  purchaser  will  be  allowed 
only  a  reasonable  time  to  remove  the  timber, 
where  the  conveyance  contains  no  provision 
as  to  the  time  for  exercising  the  right  of  re- 
moval. *  *  •  The  question  of  what  is  a 
reasonable  time  is  one  of  fact,  dependent  on 
the  circumstances  of  each  case.  There  are 
no  fixed  rules  for  its  ascertainment" 

If  the  intention  of  the  parties  had  been  to 
give  to  the  grantee  a  perpetual  right  to  en- 
ter upon  the  land  and  cut  the  timber,  the 
deed  should  have  ended  with  the  granting 
clause  and  no  period  should  have  been  insert- 
ed— ^which  can  have  no  other  sensible  opera- 
tion than  as  a  limitation  upon  the  right  to 
cut  and  remove^  which  would  otherwise  have 
been  absolute  and  unfettered. 

[4]  This  deed  was  executed  on  the  21gt  of 
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March,  1896.  The  parties,  with  knowledge 
of  all  the  facts,  remained  quiescent  until 
December,  1909;  the  grantee  exercising  no 
rights  under  the  deed,  and  grantors  making 
no  effective  protest  or  complaint  until  Jan- 
uary, 1910,  when  they  filed  their  bill.  Can 
the  court,  in  the  face  of  the  provision  of  the 
deed,  that  the  lumber  company  should  have 
five  years  within  which  to  cut  and  remove 
said  timber  from  the  time  they  should  com- 
mence to  manufacture  It  into  wood  or  lum- 
ber, but  that  they  should  not  be  limited  as 
to  the  time  in  which  they  should  commence 
to  cut  or  remove  it,  decree  that  the  right  to 
cut  and  remove  has  been  lost  by  delay,  in 
the  very  teeth  of  the  contract  between  the 
parties,  which  they  had  a  lawful  right  to 
make?  We  think  the  circuit  court  went  as 
far  as  It  properly  could  go  when  it  held  that, 
taking  the  whole  deed  together,  and  constru- 
ing it  in  the  light  of  the  obvious  purpose  for 
which  it  was  made,  the  appellee  should  be 
allowed  one  year  "from  the  time  that  the 
said  plaintiff^  shall  notify  the  said  defendant 
that  they  do  not  propose  to  take  an  appeal 
from  this  decree,  or,  in  case  an  appeal  is  al- 
lowed from  this  decree  to  the  Supreme  Court 
of  Appeals,  one  year  from  the  time  the  final 
decree  shall  be  entered  in  the  said  cause  by 
the  Supreme  Court  of  the  state,  fixing  the 
rights  of  the  parties  under  the  deed  herein 
referred  to." 

For  the  foregoing  reasons,  we  are  of  opin- 
ion that  there  is  no  error  in  the  decree  of  the 
circuit  court  to  the  prejudice  of  appellants; 
and  it  is  therefore  affirmed. 

Affirmed. 

(113  Va.  694) 

HERRELL,    County    Treasurer,    t.    BOARD 

OF  SUP'RS  OF  PRINCE  WILLIAM 

COUNTY. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

13,  1912.) 

1.  Attobnet  awd  Client  (§  71*)— Authob- 

ITT  TO   SuB-^WaIVEB  OF  OBJECTION. 

An  objection  that  an  attorney,  suing  for 
a  county  board  of  sapervisors,  was  not  author- 
ized to  sue,  was  waived  by  an  allegation  in  de- 
fendant's answer  that  he  waived  any  demur- 
rer to  the  bill,  answered  the  charge,  and  court- 
ed and  demanded  the  fullest  investigation  of 
his  ofScial  conduct,  praying  that  the  cause 
might  be  referred,  with  instructions  to  inquire 
into  all  his  settlements. 

[Ed.  Note. — ^For  other  cases,  see  Attorney 
and  Client,  Cent  Dig.  |§  97-101;  Dec.  Dig.  { 
71.*1 

2.  Attobnet  and  Client  (§  103*)— Aitthob- 
ITT  to  Sub— Ratification. 

Where,  after  an  attorney  had  brought  suit 
on  behalf  of  a  county  board  of  supervisors  to 
compel  an  accounting  by  the  county  treasurer, 
the  board  .ratified  the  attorney's  act  and  em- 
ployed special  counsel  to  assist  in  the  prose- 
cution thereof,  the  board's  failure  to  expressly 
confer  on  the  attorney  original  authority  to 
sue  was  immaterial. 

[Ed.  Note. — ^For  other  cases,  see  Attorney 
and  Client,  Cent  Dig.  {  154;  Dec.  Dig.  { 
108.  ♦] 


3.  Account  (§  20*)  —  Pboceedinos  Befobx 
Commissioner  —Notice. 

Where  a  commissioner  to  whom  a  suit  for 
an  accounting  was  submitted  began  the  refer- 
ence on  February  6,  1908,  "by  consent  of  par- 
ties," and  defendant  and  his  counsel  were  pres- 
ent throughout  the  taking  of  testimony  and 
participated  in  all  the  proceedings,  he  could 
not  thereafter  object  that  the  account  was  tak- 
en without  notice  to  him. 

[Ed.  Note. — For  other  cases,  see  Account, 
Cent  Dig.  §§  109-131 ;   Dec.  Dig.  §  20.*] 

4.  Account  {§  20*)  —  Pboceedings  Bbfobe 
Commissioneb. 

Where  a  commissioner  was  appointed  to 
take  an  account  in  a  suit  against  a  county 
treasurer  for  an  accounting,  the  fact  that  the 
chancellor  went  over  the  calculations  with  thi 
commissioner  was  not  a  proper  ground  for  ez 
ception. 

[Ed.  Note. — For  other  cases,  see  Account 
Cent  Dig.  §{  109-131;   Dec.  Dig.  {  20.*] 

5.  Limitation  of  Actions  (§  33*)— Counti 
Treasurer— Accounting. 

A  suit  by  a  county  board  of  supervisors 
against  a  county  treasurer  for  an  accountinjf, 
and  to  recover  public  moneys  in  his  hands,  is 
not  subject  to  the  three-year  statutes  of  lim- 
itations. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §$  146-150;  Dec.  Dig.  § 
33.*] 

6.  Limitation  of  Actions  (§  182*)— Time  to 
Plead. 

Where,  in  a  suit  a^^ainst  a  county  treasur- 
er for  an  accounting,  his  answer  joined  in  the 
prayer  of  the  bill  and  specifically  prayed  for 
an  inquiry  into  aU  settlements  made  by  him 
from  the  time  he  became  treasurer  until  the 
present,  and  he  adhered  to  such  position  until 
after  the  evidence  was  closed,  it  was  then  too 
late  for  him  to  plead  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {§  676-682,  695,  705; 
Dec.  Dig.  {  182.*] 

Appeal  from  Circuit  Court,  Prince  Wil- 
liam County. 

Suit  by  the  Board  of  Supervisors  of  Prince 
William  County  against  James  E.  Herrell, 
County  Treasurer,  for  an  accounting.  Decree 
for  complainant,  and  defendant  appeals. 
AfiQrmed. 

Thos.  H.  Lion  and  C.  E.  Nlcol,  for  appel- 
lant Robt  A.  Hatchlson  and  H.  T.  Davies, 
for  appellee. 

WHITTLE,  J.  This  suit  (in  which  the 
county  school  board  intervened  by  petition) 
was  instituted  by  the  appellee,  the  board  of 
supervisors  of  Prince  William  county, 
against  the  appellant,  James  E.  Herrell, 
county  treasurer,  praying  for  an  adjustment 
of  the  county  levies  and  moneys  received  by 
him,  and  not  accounted  for,  from  the  year 
1899  to  and  including  the  year  1906. 

Upon  such  accounting  the  court  decreed 
that  the  board  of  supervisors  recover  a?ralnst 
the  defendant  $1,709.79,  with  interest  on  $1,- 
345.48  from  May  1,  1910,  until  paid,  and 
the  county  school  board  $829.64,  with  inter- 
est and  costs.  From  that  decree  this  appeal 
was  allowed. 

[1,  2]  In  the  first  assignment  of  error  It  is 
insisted  that  the  suit  was  instituted  against 


*For  other  cum  see  same  topic  and  secUon  NUMBfiR  in  Dec  Dig.  *  Am.  Dig.  Key  No.  Soriea  ft  Rep'r  Indexes 


88 


75  SOUTHEASTERN  REPORTER 


(Va. 


tlie  appellant  by  the  commonwealth's  attor- 
ney, without  authority  of  the  board  of  su- 
pervisors. This  assignment  is  not  sustained ; 
but  If  there  were  any  irregularity  in  that 
respect,  it  was  waived  by  the  defendant,  who 
In  his  answer  avers  "that  he  waives  any 
demurrer  thereto  [the  bill],  and  hastens  to 
answer  every  charge  therein  contained,  and 
now  courts  and  demands  the  fullest  investi- 
gation of  his  official  conduct  •  •  •  Re- 
spondent unites  in  the  petition  and  prayer 
of  complainant  that  tMs  cause  be  referred  to 
a  master  commissioner  of  this  court,  with 
instructions  to  Inquire  Into  all  the  settle- 
ments of  your  respondent  •  ♦  • »'  More- 
over, the  action  of  the  commonwealth's  at- 
torney In  bringing  the  suit  was  expressly 
ratified  by  the  board  of  supervisors,  and  the 
board  employed  special  counsel  to  assist  In 
its  prosecution.  Sutherland  v.  People's 
Bank,  111  Va.  515,  523,  69  S.  E.  841. 

[8]  The  second  assignment  of  error  is  that 
the  account  of  the  commissioner,  upon  which 
the  decree  appealed  from  is  founded,  was 
taken  without  notice  to  appellant 

This  assignment  is  not  borne  out  by  the 
record.  Under  the  decree  of  reference  of 
February  6,  1908,  the  conunlssloner,  hy  con- 
sent of  parties,  began  the  account  on  March 
U,  1908,  and  the  appellant  and  his  coun- 
sel were  present  throughout  the  taking  there- 
of, and  participated  in  all  the  proceedings. 
The  report  was  returned  May  10,  1910,  and 
found  against  the  defendant  the  amounts 
covered  by  the  decree  of  December  21,  1910. 
To  this  report  the  defendant  excepted,  and 
on  July  13,  1910,  the  court,  without  passing 
on  the  exceptions,  on  the  motion  of  the  de- 
fendant, recommitted  the  account,  with  in- 
structions to  the  commissioner  to  consider 
his  former  report  In  connection  with  the 
exceptions,  and  to  amend  the  same  or  make 
a  new  report,  based  on  his  former  report 
and  the  depositions  theretofore  taken  and 
papers  and  records  filed,  and  In  light  of  the 
exceptions  and  calculations  and  evidence, 
and  to  make  such  report  as  In  his  Judgment 
might  be  proper. 

On  November  22,  1910,  the  commissioner 
returned  his  second  report  In  which  he  ad- 
heres to  his  findings  on  the  original  settle- 
ment The  second  reference  was  merely  out 
of  abundant  caution,  to  enable  the  commis- 
sioner to  go  over  his  work  in  light  of  the 
exceptions  and  papers  filed  therewith  and 
test  Its  accuracy.  This  he  did  In  the  most 
careful  manner,  and  In  the  presence  of  and 
with  the  assistance  of  the  honorable  Judge 
of  the  court  and  verified  the  correctness  of 
his  former  findings. 

[41  The  action  of  the  Judge  in  thus  going 
over  these  calculations  with  the  commission- 
er is  made  the  ground  of  exception  and 
criticism.  So  far  from  sybjectlng  him  to 
censure,  as  matter  of  correct  procedure,  the 
chancellor  was  well  within  his  rights,  and 
his  painstaking  and  earnest  effort  to  reach 


the  very  right  of  the  cause  la  highly  com- 
mendable. 

The  defendant  was  fuUy  apprised  of  these 
calculations,  and  given  ample  opportunity  to 
be  heard;  but,  when  his  attention  was  spe- 
cially called  to  the  matter  by  the  commis- 
sioner, he  stated  that  "he  had  nothing  fur- 
ther to  offer." 

[S]  The  last  assignment  of  error  is  be- 
cause the  commissioner  failed  to  apply  the 
statute  of  limitations  to  all  demands  against 
the  defendant  arising  out  of  any  account 
settled  by  him  with  the  board  of  supervisors, 
and  to  all  demands  of  every  sort  which 
arose  against  him  three  years  prior  to  the  in- 
stitution of  this  suit 

[6]  We  know  of  no  such  limitation  as  is 
here  contended  for  in  a  suit  by  the  board  of 
supervisors  against  a  county  treasurer  to 
recover  public  moneys  in  his  hands.  Jen- 
nings y.  Taylor,  102  Va.  191,  45  S.  B.  913. 
Besides,  in  this  case,  the  defendant  has  ex- 
pressly waived  such  right  in  his  answer  by 
uniting  in  the  prayer  of  the  bill  for  an  ac- 
count, and  specifically  praying  for  an  inquiry 
into  all  settlements  made  by  him  "from  the 
time  he  became  such  treasurer  until  the 
present  moment"  He  adhered  to  this  po- 
sition untU  after  the  evidence  was  dosed, 
when,  for  the  first  time,  he  interposed  the 
plea  of  the  statute  of  limitations  before  the 
commissioner.  No  excuse  was,  or  is,  of- 
fered for  his  unreasonable  delay  in  ten- 
dering the  plea,  and,  even  if  it  had  set  up  a 
bar  to  the  suit  it  might  well  have  been  re- 
jected as  coming  too  late. 

Other  exceptions  to  the  commissioner's  re- 
port were  not  pressed,  and,  being  without 
merit,  they  do  not  call  for  special  notice. 

Upon  the  whole  case,  we  are  of  oplnioD 
that  the  decree  of  the  circuit  court  is  with* 
out  error,  and  must  be  affirmed* 

Affirmed. 

KEITH,  P.,  absent 


(iia  Va.  my 

HOLLY  T.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

13,  1912.) 

1.  LabCENT     (§     80»)  —  IWDICTMIDNT— SUFFI- 
CIENCY. 

Under  Code  1904,  §  3994,  which  provides, 
that  in  a  prosecution  for  larceny  of  United 
States  currenc;^  it  shall  be  sufficient  if  accused 
be  proved  guilty  of  the  larceny  of  national 
bank  notes  or  any  other  form  of  money  issued 
b^  the  government  though  the  particular  spe- 
cies be  not  proved,  an  indictment  charging 
larceny  of  three  notes  of  United  States  cur- 
rency of  the  value  of  $20  sufficiently  charges 
grand  larceny. 

[Ed.   Note. — For   other   cases,    see   Larceny,. 
Cent  Dig.  §§  64-75,  99;    Dec.  Dig.  §  30.»] 

2.  Larceny   (|  40*)  —  Vabianci  — Pbopertt 
Taken. 

There  was  no  material  variance  between 
an  indictment  charging  larceny  of  three  notes 
of  United  States  currency  of  the  value  of  $20 
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and  proof  of  the  taUnr  of  <m%  $10  bill,  one  $5 
bill,  ^ve  $1  bills,  and  66  cents  in  fractional  coin. 

[Ed,  Note.— For  other  cases,  see  Larceny* 
Gent.  mg.  {|  102-126,  160;   Dec  Dig.  I  40.*] 

Error  to  Circuit  Court,  Tazewell  County. 
Hampton  Holly  was  convicted  of  grand  lar- 
ceny, and  he  brings  error.    Affirmed. 

Mlnter  &  Minter,  of  Pocahontas,  for  plain- 
tiff in  error.  Samu^  W.  Williams,  Atly. 
Gen.,  for  the  Conmionwealth. 

WHITTLE,  J.  The  accused,  Hampton 
Holly,  was  found  guilty  of  grand  larceny 
and  sentenced  to  confinement  in  the  peniten- 
tiary for  one  year. 

[1]  There  are  only  two  asslgimients  of  er- 
ror which  need  be  noticed.  The  first  is  to 
the  action  of  the  court  in  overruling  a  mo- 
tion to  quash  the  indictment  for  alleged  in- 
sufficiency in  the  description  of  the  money 
which  Is  the  subject  of  the  larceny. 

The  indictment  charges  larceny  from  the 
person  of  the  owner  of  three  notes  of  United 
States  currency  of  the  value  of  |20.  Va. 
Code  1904,  §  3707. 

In  Leftwich's  Case,  61  Va.  716,  the  court 
held  an  indictment  for  the  larceny  of  United 
States  currency  bad,  since  that  was  a  gen- 
eral term,  and  not  a  suffiicient  designation  of 
the  kind  of  money  charged  to  have  been  stol- 
&L  In  consequence  of  this  decision  the  stat- 
ute now  Incorporated  in  Code,  §  8994,  was 
passed. 

The  last  paragraph  of  that  section  pro- 
vides: '*And  in  a  prosecution  for  the  larceny 
of  United  States  currency  •  •  •  it  shall 
be  sufficient  if  the  accused  be  proved  guilty 
of  the  larceny  of  national  bank  notes  or 
United  States  treasury  notes,  certificates  for 
either  gold  or  silver  coin,  fractional  coin,  cur- 
rency, or  any  other  form  of  money  issued  by 
the  United  States  government,  ♦♦♦  al- 
though the  particular  species  be  not  proved." 

After  this  enactment,  in  Dull's  Case,  66 
Va.  966,  it  was  held  that  "an  indictment  for 
the  larceny  of  divers  notes  of  the  'national 
currency  of  the  United  States'  is  equivalent 
to  the  phrase  in  the  statute  of  'United  States 
currency,'  and  the  indictment  is  sufficient." 

The  obvious  purpose  of  the  statute  is  to 
prevent  the  escape  from  punishment  of  guil- 
ty parties  by  imposing  upon  the  prosecution 
the  difficult,  and  in  most  instances  impossi- 
ble, task  of  describing  with  precision  the  par- 
ticular dpecies  of  stolen  money.  The  present 
indictment  is  plainly  within  the  terms  of  the 
statute,  and  is  sufficient 

[2]  The  last  assigimient  of  error  is  to  the 
refusal  of  the  court  to  grant  the  accused  a 
new  trial  because  of  supposed  material  vari- 
ance between  the  allegations  of  the  indict- 
ment and  the  facts  proved. 

As  observed,  the  offense  charged  is  larceny 
from  the  person  of  the  owner  of  three  notes 
of  United  States  currency  of  the  value  of 
$20.    That  allegation  Is  the  equivalent  of  the 


charge  of  larceny  of  three  notes,  one  for  $10 
and  two  for  $5  each,  since  three  notes  of 
those  denominations  are  necessary  to  amount 
in  the  aggregate  to  $20. 

The  evidence  showed  that,  while  a  con- 
federate held  the  owner,  the  accused  took 
from  his  pocket  one  $10  bill,  one  $5  bill,  five 
$1  bills,  and  65  cents  in  fractional  coin.  And 
it  is  contended  that  this  variance  between 
the  allegation  and  proof  is  fatal. 

Discrepancies  as  to  value  of  property  stol- 
en between  the  indictment  and  evidence  are 
contemplated  by  the  statute  (Code,  {  4043), 
which  provides  that  in  a  prosecution  for 
grand  larceny  the  accused  may  be  found  guil- 
ty of  petit  larceny,  or  in  a  prosecution  for 
petit  larceny  he  may  be  found  guilty  of  that 
offense,  though  a  case  of  grand  larceny  be 
proved. 

But  upon  common-law  principles  the  con- 
tention cannot  be  maintained. 

In  2  Bishop  on  Criminal  Procedure,  {  712, 
the  rule  is  correctly  stated  as  follows:  '*More 
proved  than  alleged — Lest — Part  insufftcient' 
ly  described. — If  the  proof  shows  that  more 
articles  were  stolen  at  the  same  time  than 
the  indictment  charges  against  the  defendant, 
this  will  be  no  variance;  for  in  all  criminal 
cases  the  allegation  may  cover  less  ground 
than  the  actual  transaction  covered.  So,  on 
the  other  hand,  if  there  is  less  proved  than 
charged,  there  may  be  a  verdict  and  judg- 
ment sustaining  so  much  of  the  allegation  as 
the  proof  covers.  Likewise,  if  the  indictment 
is  for  the  larceny  of  several  articles,  and  one 
of  them  is  insufficiently  described,  and  there 
Is  a  general  verdict.  Judgment  may  be  ren- 
dered against  the  defendant  as  for  the  arti- 
cles of  which  the  description  is  adequate." 

The  object  of  the  rule  Invoked  is  to  protect 
the  accused  against  a  second  prosecution  for 
the  same  offense. 

In  12  Cyc.  280  b  (a  treatise  on  Criminal 
Law  by  H.  C.  Underbill,  assisted  by  William 
Lawrence  Clark),  it  is  said:  *'A  test  almost 
universally  applied  to  determine  the  identity 
of  the  offenses  is  to  ascertain  the  identity,  in 
character  and  effect,  of  the  evidence  in  both 
cases.  If  the  evidence  which  is  necessary  to 
support  the  second  indictment  was  admissi- 
ble under  the  former,  related  to  the  same 
crime,  and  was  sufficient,  if  believed  by  the 
jury,  to  have  warranted  a  conviction  of  that 
crime,  the  offenses  are  identical,  and  a  plea 
of  former  conviction  or  acquittal  is  a  bar." 

So,  at  page  289  (6),  the  rule  is  thus  stated: 
"The  theft  of  several  articles  at  one  and  the 
same  time  constitutes  an  Indivisible  offense, 
and  a  conviction  or  acquittal  of  any  one  or 
more  of  them  is  a  bar  to  a  subsequent  prose- 
cution for  the  larceny  of  the  others." 

Tested  by  these  well-settled  principles,  the 
accused  could  not  have  been  jeopardized  by 
the  ruling  of  which  he  complains. 

The  judgment  of  the  circuit  court  is  plain- 
ly right,  and  is  affirmed. 

Affirmed. 
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JEFFRIES  V.  COMMONWEAI/TH. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

13,  1912.) 

^.  Intoxicating  Liquors  (§  132*)  —  Saubs 
ON  Sunday— Statutes— KEPEAL. 

Code  1904,  §  3804,  punishing  the  selling  of 
liquor  between  12  o*clock  on  Saturday  night 
and  sunrise  of  the  succeeding  Monday  morn- 
ing, is  repealed  by  Act  March  12,  1908  (Laws 
1908,  c.  189),  punishing  any  person  selling 
liquor  on  Sunday,  and  repealing  inconsistent 
acts. 

[Bid.  Note.— For  other  cases,  see  Intoxicating 
Llguors,  Ctent  IMg.  §  141;  Dec.  Dig.  § 
132.*1 

2.  Intoxicating  Liquors  (§  208*)— Illegal 
Sales  on  **Sunday**— Indictment— Requi- 
sites. 

An  indictment  alleging  that  accused  sold 
liquor  between  midnight  of  Saturday  and  sun- 
rise of  the  succeeding  Monday  morning  does 
not  charge  a  sale  on  Sunday,  in  violation  of 
Act  March  12,  1908  (Laws  1908,  c.  189),  pun- 
ishing the  sale  of  liquor  on  Sunday,  because 
a  sale  made  after  12  o'clock  Sunday  night  and 
before  sunrise  Monday  morning  is  not  a  crim- 
inal offense,  though  included  in  the  indictment; 
"Sunday"  being  from  12  o'clock  Saturday  night 
until  12  o'clock  Sunday  night. 

[Ed.  Note. — For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  {§  228,  261;  Dec.  Dig. 
I  208.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6788,  6789.1 

Error  to  Oorporation  Court  of  Roanoke. 

One  Jeffries  was  convicted  of  crime,  and 
he  brings  error.  Reversed,  and  prosecution 
dismissed. 

Hairston  &  Willis,  A.  B.  Hunt,  and  Hoge 
&  Williams,  for  plaintifiF  in  error.  Samuel 
W.  Williams,  Atty.  Gen.,  for  the  Common- 
wealth. 

HARRISON,  J.  [11  The  Indictment  in  this 
case  charges  the  plaintiff  In  error  with  un- 
lawfully selling  and  dispensing  ardent  spir- 
its between  midnight  of  a  Saturday  in  July, 
1910,  and  sunrise  of  the  succeeding  Monday 
morning.  There  Is  no  charge  that  the  ac- 
cused was  selling  ardent  spirits  without  a 
license,  but  the  prosecution  Is  for  a  viola- 
tion of  the  statute  prohibiting  the  sale  of  ar- 
dent spirits  on  Sunday,  and  the  Indictment 
is,  In  form,  under  section  3804  of  the  Code, 
which  has  been  repealed  by  section  19  of 
the  act  of  March  12, 1908,  known  as  the  Byrd 
law  (Code,  vol.  3,  p.  778),  which  simply  pro- 
vides that  It  shall  be  unlawful  for  any  per- 
son to  sell  ardent  spirits  on  Sunday,  and  does 
not,  as  provided  by  section  3804,  make  the 
violation  of  the  statute  to  consist  of  selling 
spirits  between  12  o'clock  on  Saturday  night 
and  sunrise  of  the  succeeding  Monday  morn- 
Inf.  Section  27  of  the  Byrd  law  provides  a 
different  punishment  for  Its  violation  from 
that  prescribed  by  section  3804  of  the  Code; 
and  section  35  declares  that  all  acts  and 
IMirts  of  acts  Inconsistent  therewith  are 
thereby  repealed.  So  that  the  only  existing 
statute  making  it  unlawful  to  sell  ardent  spir- 
its on  Sunday  Is  the  act  of  March  12,  1908, 


known  as  the  Byrd  law,  which  provides  that 
no  person  shall  sell  ardent  spirits  on  Sun- 
day. 

[2]  As  Sunday  Is  from  12  o'clock  Satur- 
day night  until  that  hour  Sunday  night,  the 
charge  of  the  indictment  that  the  sale  was 
between  midnight  of  Saturday  and  sunrise 
of  the  succeeding  Monday  morning  may  be 
true,  and  yet  the  accused  be  Innocent  of  vio- 
lating the  statute,  because.  If  the  sale  was 
made  after  12  o'clock  Sunday  night  and  be- 
fore sunrise  Monday  morning,  it  was  made 
at  a  time  not  inhibited  by  the  statute. 

It  is  clear,  therefore,  that  the  demurrer  to 
the  indictment  should  have  been  sustained, 
because  the  sale  could  have  been  made  as 
therein  charged  and  still  not  have  been  a  vio- 
lation of  the  law. 

The  Judgment  complained  of  must  be  re- 
versed, the  verdict  of  the  jury  set  aside,  and 
this  court  will  enter  the  order  the  lower 
court  ought  to  have  entered,  sustaining  the 
demurrer  to  the  Indictment  and  dismissing 
the  prosecution. 

Reversed. 


ai3  Va,  485) 
AMERICAN  LOCOMOTTVB  CO.  et  al.  v. 

CHALKLEY.t 

(Supreme  Court  of  Appeals  of  Virginia.    June 

13.  1912.) 

1.  Master  and  Sebvant  (§  125*)— Injuries 
TO  Employes  —  Defective  Machinery  — 
Want  op  Care. 

Where  employers,  upon  being  notified  of 
a  defect  in  a  machine  upon  which  an  employ^ 
was  working  when  injured,  caused  it  to  be  put 
in  thorough  repair  by  a  competent  mechanic, 
and  the  machine  was  thereafter  in  operation 
up  to  within  a  few  moments  of  the  accident 
with  no  indication  that  it  was  out  of  repair, 
they  were  not  chargeable  with  want  of  ordi- 
nary care  in  not  discovering  the  defect  alleged 
to  have  caused  the  accident. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent   Dig.  §§  243-251;    Dec  Dig.  § 

2.  Master  and  Servant  (|  125*)— Injuries 
TO  Employes  —  Defective  Machinery  — 
Want  of  Care. 

Where  the  defect  in  a  machine  upon  which 
an  employ^  was  working  at  the  time  of  his  in- 
jury developed  in  a  brief  space  of  time  be- 
tween the  stopping  and  starting  of  the  ma- 
chine, the  employers  were  not  chargeable  with 
knowledge  of  the  defect;  nor  could  it  be  said 
that  with  ordinary  care  they  could  have  dis- 
covered it  in  time  to  have  prevented  the  in- 
jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  243-251;  Dec  Dig.  § 
125.»] 

3.  Master  and  Servant  ({  125*)— Injuries 
TO  Employes— Defective  Machinery— Li- 
ability OF  Master. 

To  render  a  master  liable  for  injuries  to 
a  servant  from  defects  in  machinery,  it  must 
be  shown  that  the  master  knew  of  the  defects, 
or  in  the  exercise  of  due  care  ought  to  have 
known  of  them. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f§  243-251;  Dec.  Dig.  | 
125.»1 
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4.  Master  and  Servant  (S  270*)— Injuries 
TO  Employes— Admissibility  or  Evidence. 
In  an  employe's  action  for  injuries  from 
a  machine  about  which  he  was  working,  evi- 
dence of  an  alleged  custom  not  to  inspect  such 
machines  while  they  continued  to  work  satis- 
factorily, or  within  a  month  or  six  weeks,  was 
properly  excluded,  since  the  tendency  of  such 
custom,  if  allowed  to  prevail,  would  contra- 
vene the  rule  of  law  which  imposes  upon  the 
master  the  duty  of  reasonable  care  to  inspect 
machinery. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  §§  913-927,  932;  Dec  Dig. 
§  270.*] 

Error  to  Circuit  Court  of  City  of  Rich- 
mond. 

Action  by  one  Chalkley  against  the  Ameri- 
can Locomotive  Company  and  another.  From 
a  judgment  for  plaintiff,  defendants  bring  er- 
ror.   Reversed,  and  remanded  for  new  trial. 

McGuire,  Rlely  &  Bryan,  for  plaintiffs  in 
error.  A  B.  Dickinson  and  D.  M.  White,  for 
defendant  in  error. 

WHITTLE,  J.  In  this  action  damages 
were  awarded  the  defendant  in  error,  Chalk- 
ley  (plaintiff  below)  against  the  American 
Ixx^omotive  Company  and  Richmond  Locomo- 
tive Works  for  the  loss  of  one  of  his  eyes 
while  in  the  service  of  the  defendants;  the 
casualty  being  imputed  to  their  negligence. 
At  the  time  of  the  injury  the  plaintiff  was 
employed  as  a  member  of  the  night  force  to 
operate  a  drill  press,  which  is  described  as 
a  rotating  spindle  in  a  sliding  head,  used  for 
boring  metal.  The  machine  is  controlled  by 
belts  and  pulleys  connecting  it  with  a  coun- 
tershaft, which,  in  turn,  is  connected  with 
the  line  shaft  All  the  machines  of  that 
character  in  the  defendants'  shops  are  equip- 
ped with  *'loose  pulleys,*'  by  means  of  which 
any  one  of  them  may  be  stopped  without  af- 
fecting the  others.  This  result  is  produced 
by  means  of  a  **8hifter,"  an  appliance  which 
transfers  the  belt  from  a  tight  pulley  to  a 
loose  pulley  on  the  countershaft,  and  stops 
the  machine.  When  the  shifting  is  reversed, 
the  machine  is  at  once  set  in  motion  again. 
The  line  shaft  is  constantly  in  motion,  and 
distributes  power  to  all  machines  connected 
with  it 

On  the  occasion  of  the  accident  Chalkley 
had  started  the  drill  press;  but,  discovering 
that  the  bit  or  drill  in  the  "chuck*'  was  bent 
and  useless,  he  stopped  the  machine  in  the 
usual  way  for  the  purpose  of  replacing  the 
defective  drill  with  a  new  one.  He  had  in- 
serted the  new  drill  in  the  "chuck"  and  was 
tightening  it  with  a  hanmier  when  the  ma- 
chine suddenly  started,  causing  the  spindle 
to  rapidly  revolve  and  the  drill  to  strike 
against  the  hammer  with  great  force,  by 
means  of  which  a  scale  or  piece  of  metal  was 
broken  off  and  penetrated  the  plaintiff's  left 
eye,  putting  it  out 

[1]  The  specific  ground  of  negligence  upon 
which  the  plaintiff  bases  bis  right  of  recov- 
ery is  that  the  drill  press  was  out  of  repair 


and  in  a  dangerous  condition,  of  which  condi- 
tion the  defendants  had  actual  notice.  This 
notice  was  sought  to  be  brought  home  to  the 
defendants  by  the  testimony  of  an  employ^ 
named  Pierotti,  who  operated  the  drill  press 
several  weeks  before  the  plaintiff  entered  the 
employment  of  the  defendants.  This  witness 
testified  that  on  several  occasions  the  ma- 
chine "started  up  on  him,"  and  he  reported 
the  fact  to  the  night  foreman.  But  it  appear- 
ed that  the  last  trouble  that  Pierotti  hao 
with  the  drill  press  occurred  at  least  'jl 
weeks  before  Chalkley  entered  the  service  of 
the  defendants,  and  2^  weeks  before  he  was 
hurt.  In  the  meantime,  and  shortly  before 
the  accident,  the  machine  had  been  overhaul- 
ed by  a  competent  millwright  of  more  than 
20  years'  experience,  who  put  it  in  thorough 
repair.  From  that  time  to  within  a  few  mo- 
ments of  the  accident  the  machine  had  been 
in  operation,  and  there  was  no  indication  of 
its  being  out  of  repair. 

[2]  In  these  circumstances,  it  is  not  possi- 
ble to  ascribe  to  the  defendants  want  of  or- 
dinary care  in  not  discovering  the  alleged  de- 
fects, to  the  existence  of  which  the  accident 
is  proximately  attributed.  Besides,  there 
was  other  evidence  adduced  on  behalf  of  the 
plaintiff  which  is  fatal  to  his  right  to  re- 
cover. 

H.  C.  Chalkley,  a  brother  of  the  plaintiff, 
testified  that  soon  after  the  plaintiff  was  in- 
jured he  examined  the  overhead  shafting  and 
belting  to  discover,  if  possible,  and  correct 
the  defect  which  caused  the  accident;  that 
in  rendering  this  service  he  was  acting  under 
the  orders  of  a  man  whom  he  took  to  be  the 
foreman  of  the  defendants.  His  inspection 
disclosed  that  the  hanger  under  the  loose 
pulley  had  dropped  down  at  one  end  about 
three-fourths  of  an  inch,  the  threads  of  the 
bolt  were  worn,  and  the  tap  had  worked 
loose  and  dropped  down,  which  threw  the 
countershaft  out  of  parallel  with  the  main 
shaft  The  inevitable  result  of  this  condi- 
tion was  to  cause  the  belt  (following  the  line 
of  least  resistance)  to  run  up  the  counter- 
shaft on  the  tight  pulley  and  start  the  ma- 
chine. This  the  witness  said  would  happen 
in  half  a  minute,  and  the  machine  would 
"keep  driving." 

Assuming,  as  we  must  assume,  the  truth  of 
this  statement,  it  demonstrates  that  the  de- 
fect which  caused  the  accident  developed  in 
the  brief  space  of  time  which  elapsed  after 
the  plaintiff  stopped  the  machine  to  insert  a 
new  drill  in  the  "chuck"  and  the  sudden 
starting  of  the  machine  which  caused  the  ac- 
cident. The  plaintiff,  therefore,  wholly  fails 
to  show  that  the  defendants  either  knew  of 
the  defect  in  question,  or  could,  in  the  exer- 
cise of  ordinary  care,  have  discovered  it  in 
time  to  prevent  the  injury. 

[3]  The  principle  is  well  settled  that,  to 
render  a  master  liable  for  injuries  to  a  serv- 
ant from  defects  in  machinery  or  appliances. 
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It  must  be  shown  that  the  master  knew  of 
the  defects,  or  in  the  exercise  of  due  care 
ought  to.  have  known  of  them.  Va.  &  N.  G. 
Wheel  Co.  v.  Chalkley.  98  Va.  62,  34  S.  E. 
976;  Cabin  Branch  Mining  Co.  v.  Hutchin- 
son's Adm'x,  112  Va.  37,  70  S.  B.'  480. 

[4]  The  remaining  assignment  of  error  Is 
to  the  rejection  by  the  trial  court  of  evidence 
of  an  alleged  custom,  where  a  drill  press  has 
been  set  up  and  the  countershaft  made 
plumb,  not  to  inspect  the  latter  while  it  con- 
tinues to  work  satisfactorily,  or  within  a 
month  or  six  weeks,  to  ascertain  if  the  coun- 
tershaft is  plumb. 

The  tendency  of  such  a  custom.  If  allowed 
to  prevail,  would  contravene  the  rule  of  law 
which  imposes  upon  the  master  the  duty  of 
exercising  reasonable  care  to  Inspect  ma- 
chinery and  appliances.  Hence  there  was  no 
error  in  excluding  this  evidence. 

Upon  the  main  assignment  of  error,  the 
judgment  must  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 

Reversed. 

GARDWELL,  J.,  absent 


(lis  Va.  607) 

HUGHSON  y.  DAMERON  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 

13,  1912.) 

1.  Judgment  (§  654*)— Conclusiveness, 

A  judgment  creditor  sued  tlie  debtor  and 
his  wife  to  set  aside  a  transfer  to  the  wife  of 
the  husband's  interest  in  patents  as  voluntary 
and  fraudulent,  and  other  creditors  joined  in 
the  suit,  which  was  compromised  and  stricken 
from  the  docket  One  of  the  petitioning  cred- 
itors subsequently  brought  an  action  at  law 
on  a  claim  not  involved  in  the  former  suit,  and 
recovered  judgment  within  less  than  four 
months  before  the  debtor's  adjudication  as  a 
bankrupt,^  and  this  judgment  was  scheduled  as 
a  subsisting  debt.  Held^  on  an  appeal  by  the 
trustee  in  bankruptcy  to  set  aside  the  same 
aUeged  fraudulent  transfer,  that  the  decree 
dismissing  the  first  suit  was  not  an  adjudica- 
tion of  title  in  the  wife  as  against  the  judg- 
ment in  the  action  at  law. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  {  1165;   Dec.  Dig.  {  654.*] 

2.  Judgment  (S  736*)— Judgment  in  Rem— 
Creditors'  Suit. 

Nor  was  the  former  creditors*  suit  a  pro- 
ceeding in  rem,  in  the  sense  that  the  decree 
therein  settled  the  wife's  title  to  the  patents 
as  to  demands  not  asserted  in  that  suit. 

[Ed.  Note. — ^For  other  cases,  see  Judgment 
Cent  Dig.  §{  1264,  1265;    Dec  Dig.  {  736w*] 

3.  Fraudulent  Conveyances  (J  277* )— Ac- 
tion TO  Set  Aside—Burden  of  ProjOF. 

In  a  creditors'  suit  to  set  aside  a  trans- 
fer of  property  by  an  insolvent  husband  to  his 
wife,  the  burden  of  showing  the  bona  fides  of 
the  transaction,  and  that  it  was  made  upon  a 
valuable  consideration,  is  on  the  wife. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {§  790,  80^-814 ;  Dec 
Dig.  §  277.*] 

4.  Fraudulent  Conveyances  (§  90*)— Con- 
sideration —  Indemnity  fob  Liabilities 
Assumed. 

Where  a  wife  advanced  money  to  her  hus^ 
band  out  of  her  separate   estate  to   pay  his 


debts  and  in  connection  with  the  expenses  of 
patents  which  he  obtained,  assuming  those  lia- 
bilities under  circumstances  creating  a  quasi 
relation  of  principal  and  surety  between  the 
husband  and  herself,  the  husband's  voluntary 
assignment  of  the  patents  to  her  was  valid  to 
the  extent  to  which  it  was  necessary  to  in* 
demnify  the  wife  for  such  expenditures. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  323,  325^28;  Dec. 
Dig.  §  99.*] 

5.  Fraudulent    Conveyances    (|    828*)  — 
"Judgment—Relief— Accounting  . 

A  bill  against  an  insolvent  husband  and 
wife  to  set  aside  a  transfer  by  the  husband  to 
his  wife,  alleged  to  be  voluntary  and  fraudu- 
lent, should  be  remanded  for  an  accounting, 
where  it  is  found  that  the  transfer  is  valid  to 
the  extent  to  which  it  was  necessary  to  in- 
demnify the  wife  for  certain  advancements  to 
the  husband  out  of  her  separate  estate. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  1003;  Dec.  Dig.  | 
328.*] 

Appeal  from  Circuit  Court,  Campbell 
County. 

BiU  by  one  Hughson,  trustee  in  bankruptcy 
of  J.  C.  Dameron,  against  Dameron  and  oth- 
ers, to  set  aside  an  alleged  fraudulent  con- 
veyance. Bill  dismissed,  and  plaintiff  ap- 
peals. Reversed,  and  remanded  for  an  ac- 
counting. 

Poindexter  &  Hopwood,  Wilson  &  Manson, 
and  James  D.  Johnston,  for  appellant  L  P. 
Whitehead  and  Alfred  B.  Percy,  for  app^- 
lees. 

WHITTLE,  J.  This  iB  a  suit  in  equity, 
brought  by  appellant,  as  trustee  in  bank- 
ruptcy of  J.  C.  Dameron,  to  set  aside  a  trans- 
fer from  the  bankrupt  to  his  wife,  N.  W. 
'Dameron,  of  the  grantor's  •Vioo  interest  in 
two  letters  patent,  the  one  to  a  hay  press 
and  the  other  to  a  baling  press.  The  assign- 
ment, which  on  its  face  purports  to  be  for 
the  nominal  consideration  of  $5,  is  dated 
January  1,  1910,  and  was  recorded  In  the 
United  States  Patent  Office  11  days  there- 
after. 

The  bill  charges  that  the  assignment  was 
voluntary,  and  made  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the  hus- 
band's creditors.  From  a  decree  denying  re- 
lief and  dismissing  the  bill,  this  appeal  was 
granted. 

[1]  Adopting  the  language  of  the  brief  of 
counsel  for  appellees:  "The  theory  of  the 
defense  to  this  suit  is  twofold:  First  That 
the  decree  dismissing  the  suit  styled 'Roanoke 
Sheet  Metal  Co.  v.  Dameron'  was  an  adjudi- 
cation of  the  title  to  said  patents  in  N.  W. 
Dameron :  (a)  As  to  Adams,  Payne  &  Cleaves, 
Incorporated,  because  the  suit  was  for 
the  same  purpose  and  was  between  the  same 
parties,  and  was  a  decision  on  the  merits; 
(b)  that  the  Roanoke  Sheet  Metal  Company's 
suit  was  a  proceeding  in  rem,  and  partakes 
of  a  public  nature,  and  may  be  pleaded  even 
against  strangers.  Second.  That  the  con- 
veyance of  the  letters  patent  to  N.  W.  Dam- 
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eron  was  a  settlement  upon  her  of  this  prop- 
erty in  consideration  of  the  fact  that  she  had 
mortgaged  her  estate  to  secure  the  payment 
of  money  which  her  hnsband  owed." 

The  suit  of  the  Roanoke  Sheet  Metal  Com- 
pany, a  judgment  creditor  of  J.  O.  Dameron, 
was  brought  against  him  and  his  wife  and 
G.  W.  Wade  to  set  aside  the  transfer  from 
the  hnsband  to  the  wife  of  his  Interest  in 
the  patent  rights  on  the  ground  that  it  was 
voluntary  and  fraudulent.  Of  these  patent 
rights  iB/ioo  were  admittedly  owned  by 
Wade.  Adams,  Payne  &  Gleaves,  Incorporated, 
and  other  creditors  of  J.  G.  Dameron,  filed 
petitions  in  the  suit,  asking  to  be  made  par- 
ties and  seeking  to  subject  the  husband's  in- 
terest to  the  satisfaction  of  their  debts.  The 
case  was  pending  in  the  law  and  chancery 
court  of  the  city  of  Roanoke,  and  at  the  June 
term,  1910,  there  was  a  final  decree  reciting 
that,  it  appearing  to  the  court  that  a  satis- 
factory compromise  and  settlement  had  been 
effected,  the  case  was  stridden  from  the 
dodcet  at  the  costs  of  the  plaintiff  and  peti- 
tioning creditors.  In  point  of  fact,  the  otI- 
dence  shows  that  Wade  purchased  and  took 
assignments  of  all  demands  asserted  in  the 
suit,  which  was  afterwards  dismissed  by  the 
decree  referred  to.  These  debts,  aggregating 
upwards  of  $3,000,  were  bought  at  a  discount 
by  Wade,  who  took  the  joint  note  of  J.  O. 
Dameron  and  his  wife  fdr  the  full  amount 
thereof,  secured  by  a  deed  of  trust  on  the 
•B/ioo  interest  in  the  patents,  in  which  the 
husband  and  wife  united.  In  addition  to 
the  debt  asserted  by  Adams,  Payne  &  Glea  ves, 
Incorporated,  in  that  suit,  the  firm  held  a  sep- 
arate demand  against  J.  C.  Dameron,  upon 
which  they  subsequently  brought  an  action 
at  law.  The  case  was  contested,  but  result- 
ed in  the  recovery  of  a  judgment  for  the 
plaintiff  for  $1,057.50,  with  interest  and  costs. 
Within  less  than  four  months  after  the  date 
of  this  judgment,  J.  G.  fDameron  was,  upon 
his  own  petition,  adjudged  a  bankrupt,  and 
listed  the  judgment  in  his  schedules  as  a 
subsisting  debt  against  his  estate. 

Upon  these  facts,  we  fail  to  appreciate 
the  force  of  the  contention  of  appellees  that 
the  decree  of  the  law  and  chancery  court 
dismissing  the  suit  of  the  Roanoke  Sheet 
Metal  Gompany  is  res  adjudicata  as  to  the 
judgment  of  Adams,  Payne  &  Gleaves,  Incor- 
porated, which  had  not  been  recovered  at  that 
time,  and  was  in  no  way  involved  in  that 
litigation. 

[2]  Nor  can  we  assent  to  the  proposition 
that  the  Roanoke  Sheet  Metal  Company's 
suit  was  a  proceeding  in  rem,  in  the  sense 
that  the  decree  therein  settled  the  title  of 
N.  W.  Dameron  to  the  patent  rights,  so  far 
as  demands  not  asserted  in  that  case  are  con- 
cerned. 

We  are,  moreover,  of  opinion  that  the  evi- 
dence does  not  establish  actual  fraud  against 
J.  G.  Dameron  in  the  transfer  to  his  wife  of 
the  'Vio*  interest  in  the  letters  patent. 


The  sole  question  for  our  determination, 
therefore,  is  whether  or  not  the  assignment 
was  voluntary  and  void  as  to  ewisting  ored- 
itors  of  the  grantor,  under  Va.  Code  1904,  | 
2458. 

[3]  It  is  the  settled  doctrine  in  Virginia 
that,  in  a  suit  between  creditors  of  an  insol- 
vent husband  and  his  wife  to  avoid  a  trans- 
fer of  property  from  the  husband  to  the  wife, 
the  burden  of  showing  the  bona  fides  of  the 
transactibn  and  that  it  was  made  upon  a  val- 
uable consideration  is  cast  upon  the  wife. 
The  decisions  of  this  court  upon  that  propo« 
sition  are  too  numerous  and  too  recent  to  re- 
quire citation. 

[4]  The  evidence  shows  that  the  husband, 
who  was  the  inventor  of  the  hay  press  and 
baling  press,  did  not  have  the  necessary 
means  to  perfect  and  patent  his  devices.  The 
wife,  on  the  other  hand,  owned  a  house  and 
lot  in  the  city  of  Roanoke  and  some  property 
in  the  country.  From  time  to  time,  both  be- 
fore and  after  the  assignment,  she  advanced 
money  to  her  husband  in  connection  with 
these  patents  and  in  paying  his  debts,  using 
her  separate  estate  as  a  basis  of  credit  to 
raise  money  for  those  purposes.  It  further- 
more appears  that  the  wife  assumed  these  lia- 
bilities under  such  circumstances  as  to  create 
a  quasi  relation  of  principal  and  surety  be- 
tween ^her  husband  and  herself,  and  it  is 
clear,  under  the  authorities,  that]  the  assign- 
ment should  be  held  valid  to  the  extent  to 
which  it  may  be  necessary  to  indemnify  her 
for  such  expenditures.  William  &  Mary 
College  V.  Powell,  53  Va.  372,  385;  Rlxey  v. 
Deitrlck,  85  Va.  42,  6  S.  B.  615;  MUler  v. 
Ferguson,  110  Va.  222,  65  S.  E.  564. 

[6]  In  April,  1910,  the  Dameron  Machin- 
ery Corporation  was  organized,  with  $80,000 
of  common  stock,  and  acquired  the  patent 
rights  for  $10,000  in  money  and  5  per  cent 
of  the  common  stock.  Of  the  $10,000,  $5,500 
was  paid  to  Mrs.  Dameron  in  cash.  In  ad- 
dition to  the  conuuQn  stock,  there  was  also 
to  be  an  issue  of  preferred  stock,  each  share 
of  which  carried  as  a  bonus  one  share  of 
common  stock.  J.  C.  Dameron,  as  attorney 
in  fact  for  his  wife,  subscribed  to  50  shares 
of  preferred  stock,  upon  which  $2,750  was 
paid. 

Our  conclusion  upon  the  foregoing  facts  is 
that  the  decree  of  the  circuit  court  is  erro- 
neous, and  must  be  reversed,  and  the  case  re- 
manded for  further  proceedings,  looking  to 
an  accounting  between  J.  C.  Dameron  and 
his  wifa  And  upon  such  settlement  Mrs. 
Dameron  is  to  have  credit  for  all  expendi- 
tures made  by  her  on  behalf  of  her  husband, 
and  shall  be  charged  with  the  net  amount 
received  by  her  in  money  from  the  sale  of 
his  interest  in  the  patents.  There  must  also 
be  an  account  of  subsisting  debts  against 
J.  C.  Dameron,  which  were  contracted  prior  to 
January  1,  1910.  And  if  upon  such  account- 
ing a  balance  shall  be  found  against  Mrs. 
Dameron,  such  balance  will  constitute  an  ul- 
timate asset  to  be  resorted  to  in  the  event 
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It  shall  become  necessary  to  discharge  the 
debts  of  the  class  referred  to,  after  exhaust- 
ing the  stock  in  the  Dameron  Machinery  Cor- 
poration held  by  Mrs.  Dameron  by  virtue  of 
the  assignment  from  her  husband.  But  in 
the  event  there  should  be  a  balance  in  her 
favor,  such  balance  shall  constitute  a  prior 
claim  against  the  assets.  And,  finally,  if  a 
surplus  shall  remain  after  satisfying  the 
debts  of  the  specified  class,  such  residuum 
shall  be  decreed  to  Mrs.  N.  W.  Dameron. 
Reversed. 


(113  Va.  656) 

SAUNDERS  et  al.  v.  BANK  OF  MECKLEN- 
BURG et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

•  13.  1912.) 

1.  Equity    (|  149*)— Pleading— Multifam- 

OUSNESa. 

A  bill  by  the  depositors  of  an  insolvent 
bank,  all  of  whose  contracts  are  identical  and 
who  are  entitled  to  participate  equally  in  its 
assets,  against  the  directors  for  negligent  mis- 
management, is  not  multifarious  because  the 
depositors'  causes  of  action  are  separate  and 
distinct. 

[Ed.  Note. — ^For  other  cases,  see  Equity, 
Cent  Dig.  S§  342,  368-370;   Dec.  Dig.  {  149.*] 

2.  Equity    (8   149*)— Pleading— Multifabi- 

GUfiNESS. 

A  bill  by  the  depositors  of  an  insolvent 
bank  to  recover  from  the  directors  fqr  their 
negligent  mismanagement  is  not  multifarious 
because  it  fails  to  state  the  time  the  directors 
assumed  their  duties  or  when  the  complain- 
ants became  depositors. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  §1  342,  368-370;   Dec  Dig.  {  149.»1 

3.  Banks  and  Banking  (§  55*)— Liability 
—Directors— Suit  by  Stockholders. 

Where  a  bank  became  insolvent  and  its 
property  was  transferred  to  a  receiver,  the 
depositors  cannot  in  their  own  name  maintain 
a  suit  against  the  directors  to  recover  for 
their  negligent  mismanagement,  unless  the  re- 
ceiver has  on  their  demand  refused  to  act,  the 
receiver  occupying  a  fiduciary  relation  toward 
them,  and  being  entitled  to  sue  for  all  wrongs 
done  the  corporation  which  he  represents;  and 
so  a  mere  allegation  in  such  a  bill  that  the  re- 
ceiver declined  to  bring  the  suit  is  insufficient, 
it  not  showing  a  demand. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §{  9^104;  Dec.  Dig.  I 
55.»] 

Appeal  from  Circuit  C6urt,  Mecklenburg 
County. 

Bill  by  one  Saunders  and  others  against 
the  Bank  of  Mecklenburg  and  others.  From 
a  decree  sustaining  a  demurrer  to  the  bill, 
complainants  appeal.    Affirmed. 

John  A.  Lamb,  W.  E.  Homes,  and  S.  A. 
Anderson,  for  appellants.  Hill  Carter,  E. 
P.  Buford,  R.  T.  Thorp,  Harry  C.  Smith,  and 
E.  C.  Goode,  for  appellees. 

KEITH,  P.  Saunders  and  others,  deposi- 
tors in  the  Bank  of  Mecklenburg,  filed  their 
bill  in  chancery  against  certain  directors  of 
the  bank,  in  which  they  allege  that  the  bank 
had  suspended  payment  and  was  insolvent; 


that,  owing  to  the  carelessness,  negligence 
and  utter  disregard  of  their  duties  as  direc- 
tors, loans  had  been  recklessly  and  improvi- 
dently  made  to  insolvent  corporations,  firms, 
and  individuals;  that  certain  persons  named 
had  been  allowed  to  overdraw  their  accounts 
— all  of  which  acts  of  omission  to  perform 
their  duties  had  inflicted  great  loss  upon  the 
depositors.  They  therefore  prayed  that  the 
directors  be  made  parties  defendant,  and  that 
proper  accounts  should  be  taken  to  ascertain 
their  liabUity. 

This  general  statement  of  the  charges  of 
the  bill  we  deem  sufficient  to  bring  out  the 
propositions  of  law  which  are  involved  in 
this  cause. 

The  bill  was  demurred  to  upon  several 
grounds — that  it  fails  to  show  such  negli- 
gence as  would  make  the  defepdants,  or  any 
of  them,  liable  to  complainants;  that  it  fails 
to  show  at  what  time  complainants  became 
creditors  of  the  Bank  of  Mecklenburg;  that 
it  fails  to  show  what  acts  of  negligence  were 
committed  by  the  defendants;  that  it  falls 
to  show  why  the  receivers  were  not  proper 
parties  to  bring  suit  against  the  defendants, 
or  any  reason  why  the  complainants  under- 
took to  bring  suit,  instead  of  the  receivers; 
that  It  fails  to  show  any  request  made  by  the 
complainants  of  the  receivers  to  bring  suit 
against  the  defendants;  that  the  bill  is  mul- 
tifarious, in  that  it  seeks  to  join  in  the  same 
suit  matters  which  cannot  be  joined,  matters 
which  occurred  when  some  of  the  defendants 
were  not  directors  with  matters  which  occur- 
red when  they  were. 

The  circuit  court  sustained  the  demurrer 
to  the  bill,  but  upon  what  specific  groimd  of 
objection  is  not  stated,  further  than  to  say 
that  it  was  dismissed  for  want  of  equity. 

[1]  We  will  first  consider  the  objection  as 
to  multifariousness. 

This  subject  has  been  very  recently  consid- 
ered in  the  case  of  Seefried  v.  Clarke,  113 
Va.  — f  74  S.  El  204,  where,  after  consider- 
ing many  authorities,  the  principle  is  stated 
to  be  that  where  causes,  though  distinct,  are 
not  absolutely  independent  of  each  other,  and 
it  would  be  more  convenient  to  dispose  of 
them  in  one  suit  the  objection  of  multifari- 
ousness will  not  prevail. 

In  this  case  the  suit  is  brought  by  deposi- 
tors of  a  bank  whose  contracts  with  the  bank 
are  identical,  they  are  entitled  to  participate 
equally  in  its  assets,  they  are  very  numerous, 
and  every  consideration  of  convenience  can 
be  urged  in  support  of  their  right  to  unite  as 
plaintifiFs. 

It  is  a  different  case  from  that  of  Brown 
V.  Bedford  City,  91  Va.  31,  20  S.  E.  968.  In 
that  case  certain  stockholders  had  been  fraud- 
ulently induced  to  become  subscribers  to  a 
company  by  identical  representations.  It 
was  held  that  it  was  proper  for  them  to  unite 
in  one  bill,  but  creditors  having  been  united 
in  the  same  suit,  whose  rights  and  interests 
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were  not  only  diverse,  but  wholly  antagonis- 
tic to  tSie  stockholders,  a  demurrer  to  the 
bill  was  sustained;  it  being  pointed  out  that 
the  interest  of  the  stockholders  was  to  be 
relieved  from  their  subscriptions  by  reason 
of  fraud,  while  it  was  to  the  interest  of  the 
creditors  that  they  should  be  held  bound  by 
their  undertaking. 

[2]  Nor  does  the  omission  In  the  bill  to 
state  precisely  at  what  time  the  directors  as- 
sumed the  duties  of  their  office,  or  when  the 
complainants  became  depositors,  render  the 
bill  demurrable. 

A  similar  objection  was  taken  to  the  bill 
in  School  Board  v.  Farlsh,  92  Va.  156,  23  S. 
£.  221.  In  that  case  the  decedent  had  been 
county  treasurer  for  several  terms,  and  had 
given  official  bonds,  with  sureties,  for  each 
term  for  which  he  was  elected.  Upon  his 
death  a  bill  was  filed  against  his  adminis- 
trator and  the  sureties  on  his  several  official 
bonds  as  treasurer,  for  the  purpose  of  ad- 
ministering his  estate,  settling  his  several  ac- 
counts as  treasurer,  and  having  decrees 
against  his  administrator  and  the  sureties  on 
his  several  official  bonds  for  the  amounts 
due  by  them  respectively.  It  was  held  that 
the  method  pursued  was  convenient  and  suit- 
able, that  no  injury  was  thereby  done  to  any 
one,  and  that  the  bill  was  not  on  that  ac- 
count multifarious. 

In  Ackerman  v.  Halsey,  87  N.  J.  Eq.  356, 
It  was  held:  "That  some  of  the  defendants 
have  been  directors  longer  than  others  is  no 
ground  of  demurrer,  because  the  court  can 
discriminate  between  them,  and  hold  those 
elected  recently  only  liable  for  losses  incur- 
red during  their  term  of  offi^." 

[31  In  Marshall  v.  Farmers'  Savings  Bank 
of  Alexandria,  85  Va.  676,  8  S.  E.  586,  2  L. 
R.  A.  534,  17  Am.  St.  Rep.  84,  It  is  said  that 
directors  "hold  to  stockholders,  depositors, 
and  creditors  the  relation  of  trustees  to  ces- 
tuis  que  trustent,  and  as  such  are  personally 
responsible  for  frauds  and  losses  resulting 
from  gross  negligence  and  inattention  to 
their  trust  duties." 

The  authority  of  that  case  Is  somewhat 
diminished  by  the  fact  that  two  of  the  judg- 
es dissented  and  a  third  concurred  only  in 
the  result.  It  is  doubtless  true  that  there  is 
much  authority  in  support  of  the  principle, 
which  It  enunciates,  that  directors  stand  in 
the  relation  of  trustees  to  the  stockholders 
and  creditors  of  a  bank.  As  to  what  is  the 
precise  relation,  there  Is  much  conflict  of  au- 
thority; many  of  the  courts  holding  that  the 
directors  are  officers  of  the  corporation  and 
responsible  only  to  it  Other  cases  hold  that 
the  directors  are  responsible  for  actual  fraud 
to  the  creditors,  but  not  for  mere  negligence. 

We  do  not  deem  It  necessary  to  undertake 
to  harmonize  the  conflict,  If  that  were  pos- 
sible, or  to  ascertain  to  what  extent  a  trust 
relation  exists  between  the  directors  of  a 
bank  and  its  depositors,  as  the  demurrer  to 
the  bill,  in  our  judgment,  was  properly  sus- 


tained upon  a  ground  about  which  there  is 
little  diversity  of  opinion. 

Upon  the  death  of  an  individual  all  rights 
of  action  which  survive  pass  to  his  personal 
representative,  and  are  to  be  asserted  by 
him. 

In  Beaty  v.  Downing,  96  Va.  451,  31  S.  B. 
612,  It  was  held  that  "neither  a  legatee  nor 
a  creditor  of  a  decedent  can  maintain  a 
suit  against  his  personal  representative  and 
another  who  is  a  debtor  to  the  estate  for  the 
purpose  of  collecting  the  debt,  except  under 
special  circumstances,  such  as  the  insolvency 
of  the  personal  representative,  collusion  be- 
tween him  and  the  debtor,  the  fact  that  the 
debtor  was  a  partner  of  the  decedent,  or  a 
trustee  holding  property  for,  or  an  agent  of, 
the  decedent  A  bill  which  fails  to  charge 
these  or  other  special  circumstances  which 
will  take  the  case  out  of  the  general  rule  is 
bad  on  demurrer." 

Conrad  v.  Fuller,  98  Va.  16,  34  S.  E.  893,  Is 
to  the  same  effect.  For  a  legatee,  distribu- 
tee, or  creditor  of  the  decedent  to  Institute 
suit  against  a  debtor  of  the  decedent,  "there 
must  be  some  special  circumstances  which 
render  it  necessary  or  proper  for  the  protec- 
tion of  the  rights  of  such  distributee,  legatee, 
or  creditor,  such  as  collusion  between  the 
personal  representative  and  the  debtor,  re- 
fusal to  sue,  some  impediment  in  the  due 
prosecution  of  a  suit  by  the  personal  repre- 
sentative, or  the  like." 

In  Mount  v.  Radford  Trust  Co.,  93  Va. 
427,  25  S.  E.  244,  It  was  held  that  "a  stock- 
holder in  a  corporation  has  no  right  to  bring 
a  suit  In  equity  in  his  own  name,  or  for  the 
benefit  of  himself  and  other  stockholders,  up- 
on a  cause  of  action  existing  in  the  corpora- 
tion, and  In  which  the  corporation  is  Itself 
the  proper  complainant,  except  where  It  ac- 
tually or  virtually  refuses  to  Institute  or 
prosecute  the  suit.  It  must  be  averred  and 
proved  that  application  was  made  to  the 
proper  authorities  to  Institute  suit  and  they 
refused,  or  that  such  a  state  of  facts  exists 
that  the  application  Itself  would  be  useless, 
or  the  facts  charged  must  be  such  as'^to  show 
that  It  is  reasonably  certain  that  a  suit  by 
the  corporation  would  be  Impossible.  But 
the  suit,  when  brought,  is  still  the  suit  of 
the  corporation;  the  stockholder  being  per- 
mitted to  aue  In  this  manner  simply  to  set 
in  motion  the  judicial  machinery  of  the 
court"— citing  Pomeroy's  Eq.  Jur.  |  1095; 
Dulaney  v.  Smith,  97  Va.  130,  33  S.  E.  533. 

Cook  on  Stockholders,  at  section  740,  says : 
"Inasmuch  as  a  fraud,  or  ultra  vires  or  neg- 
ligent act,  of  directors  of  a  corporation  Is  an 
Injury  done  to  the  corporation  itself,  it  Is  the 
duty  and  proper  function  of  the  corporation 
to  institute  any  action  that  may  be  brought 
to  remedy  the  injury  to  the  corporation.  As 
already  explained,  however,  a  stockholder 
may  bring  the  action  If  the  corporation  Im- 
properly refuses  or  neglects  to  Institute  such 
suit    Before  the  stockholder  brings  suit,  he 
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must  make  a  formal  request  to  the  corporate 
officers  that  suit  be  Instituted  by  the  corpo- 
ration. Upon  its  refusal  or  neglect  to  com- 
ply with  that  request,  he  may  then  bring  suit 
himself.  It  is  well  settled,  however,  that  he 
must  allege  in  his  bill  in  equity  that  such 
a  request  has  been  made  and  has  not  been 
complied  with." 

In  Hawes  v.  Oakland,  104  U.  S.  450,  26  L. 
Ed.  827,  the  court  examined  the  right  of  the 
shareholder  to  sustain  a  suit  under  the  au- 
thorities, English  and  American,  and  thus 
states  its  conclusion: 

'*There  must  exist  as  the  foundation  of  the 
suit: 

"1.  Some  action  or  threatened  action  of 
the  managing  board  of  directors  or  trustees 
of  the  corporation  which  is  beyond  the  au- 
thority conferred  by  their  charter  or  other 
source  of  organization;    or 

"2.  Such  a  fraudulent  transaction,  com- 
pleted or  threatened,  by  the  acting  managers 
in  connection  with  some  other  party,  or 
among  themselves,  or  with  the  other  share- 
holders, as  will  result  in  serious  Injury  to 
the  corporation,  or  to  the  Interests  of  the 
other   shareholders;    or 

"3.  Where  the  board  of  directors,  or  a  ma- 
jority of  them,  are  acting  for  thcSlr  own  in- 
terests In  a  manner  destructive  of  the  cor- 
poration itself,  or  of  the  rights  of  the  other 
shareholders ;    or 

"4.  Where  the  majority  of  shareholders 
themselves  are  oppressively  and  Illegally 
pursuing  a  course.  In  the  name  of  the  cor- 
poration, which  is  in  violation  of  the  rights 
of  the  other  shareholders,  and  which  can 
only  be  restrained  by  the  aid  of  a  court  of 
equity. 

"5.  It  must  also  be  made  to  appear  that 
plaintiff  has  made  an  earnest  effort  to  obtain 
redress  at  the  hands  of  the  directors  and 
shareholders  of  the  corporation. 

**6.  That  he  was  the  owner  of  the  stock 
on  which  he  claims  the  right  to  sue  at  the 
time  of  the  transaction  of  which  he  com- 
plains, or  that  it  has  since  devolved  on  him 
by  operation  of  law." 

The  opinion  in  that  case  was  delivered  by 
Mr.  Justice  Miller,  whose  Judgments  will  be 
respected  as  long  as  the  orderly  administra- 
tion of  Justice  in  the  courts  shall  obtain. 

Appellants  rely  largely  upon  the  case  of 
Campbell  v.  Watson,  62  N.  J.  Eq.  396,  50  AtL 
120,  which  is  doubUess  entitled  to  great  re- 
spect, and  in  which  the  court  says  that  *'a 
bank's  creditors,  on  Its  Insolvency,  have  a 
direct  interest  in  Its  affairs,  and  are  the  ces- 
tuls  que  trustent  of  the  receiver,  entitled  to 
enforce  all  the  corporation's  rights,  and  to 
collect  its  assets,  including  the  right  to  claim 
damages  for  the  directors*  negligence."  But 
that  case  is  not  in  conflict  with  the  principle 
we  are  seeking  to  enforce,  which  is  that, 
where  the  assets  of  an  insolvent  corporation 
have  passed  into  the  hands  of  a  receiver,  it 
becomes  his  duty  to  collect  all  of  its  assets 


for  the  benefit  of  its  creditors,  Including 
damages  which  may  have  accrued  by  reason 
of  a  director's  negligence;  but  it  does  not 
follow  that  because  the  bank's  creditors, 
upon  its  insolvency,  have  a  direct  interest  in 
4ts  affairs,  that  it  is  not  their  duty  to  call 
upon  the  receiver  to  collect  its  assets.  In 
the  case  of  Campbell  v.  Watson  the  suit  was 
brought  by  a  receiver,  and  the  opinion  of  the 
court  is  to  be  construed  in  the  light  of  that 
fact 

In  Ackerman  y.  Halsey,  supra,  It  is  held 
that  "where  the  receiver  of  an  Insolvent 
bank  refuses  to  bring  suit,  a  creditor  and 
stockholder  thereof  may,  for  the  benefit  of 
himself  and  of  such  other  creditors  and 
stockholders  as  elect  to  Join  him,  maintain 
a  suit  against  the  president  and  directors 
for  gross  official  neglect  and  mismanage- 
ment, whereby  the  bank  was  financially 
ruined."  This  case  is  cited  with  approval 
in  Campbell,  Becelver,  v.  Watson,  supra,  62 
N.  J.  Eq.  at  page  406,  50  Atl.  120.  While 
the  latter  case  fully  maintains  the  ultimate 
right  of  the  stockholders  and  creditors  of  an 
insolvent  corporation  to  maintain  a  suit 
against  directors  for  official  negligence  and 
mismanagement,  it  is  apparent  that  it  was 
not  within  the  thought  of  the  Judge  who  de- 
livered the  opinion  to  disturb  the  settled 
law  as  to  the  course  of  procedure  by  which 
their  remedy  was  to  be  sought. 

In  Brinckerhoflf  v.  Bostwlck,  88  N.  Y.  52, 
it  is  said  that  "the  directors  of  a  corpora* 
tlon,  if  through  gross  negligence  and  inatten- 
tion to  the  duties  of  their  trust  they  suffer 
the  corporate  funds  to  be  lost  or  wasted, 
are  liable  for  the  loss  so  sustained,"  and  "in 
case  the  receiver  is  one  of  the  directors 
chargeable  with  neglect  of  duty,  such  action 
may  be  maintained  by  the  stockholders,  and 
when  the  stockholders  are  numerous  the  ac- 
tion may  be  brought  by  one  or  more  in  be- 
half of  all."  In  such  an  action  "It  is  not 
necessary  to  allege  in  the  complaint  a  direc- 
tion from  the  comptroller,  or  a  demand  upon 
him  and  a  refusal  to  direct  the  receiver  to 
bring  the  action,  or  a  refusal  of  the  receiver 
to  sue." 

In  Trustees  of  Dollar  Savings  Bank  T. 
Bosseiux  (D.  C.)  3  Fed.  817,  4  Hughes,  387, 
the  suit  was  brought  by  the  trustees  in 
bankruptcy  of  an  insolvent  bank,  and  it  was 
held  that  they  might .  sue  the  directors  of 
the  bank  for  moneys  lost  by  their  gross  neg- 
ligence and  a  habitual  inattention  to  their 
duties. 

In  Marshall  v.  Farmers'  Back  of  Alexan- 
dria, supra,  it  appears  that  the  bank,  hav- 
ing become  hopelessly  insolvent,  ceased  to 
transact  business  and  suspended  payment  on 
the  1st  day  of  December,  1876;  that  the 
board  of  directors  held  a  meeting  on  the  7th 
of  December  of  that  year,  and  appointed 
Jefferson  Tacey  to  collect  and  disburse  the 
assets  of  the  bank  under  the  direction  of  the 
board  of  directors;  that  on  the  21st  of  De- 
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cember,  1877,  the  bank  made  a  deed  of  a»- 
signmeDt  of  Its  assets  and  property  of  every 
kind  and  description  to  Jefferson  Tacey,  in 
trust,  to  collect  and  convert  them  Into  cash; 
that  the  said  Jefferson  Tacey  had  been  an 
officer  of  the  bank  from  its  organization,  and 
was,  at  the  time  of  its  suspension,  a  di- 
rector, and  was»  therefore,  as  ^tated  in  the 
bill,  "not  a  proper  person  to  whom  the  whole 
of  the  assets  of  said  concern  should  have 
been  assigned  for  administration,  and  that 
without  security.'*  There  was  no  demurrer 
to  the  bill,  and,  therefore,  the  opinion  in 
the  case  discusses  nothing  except  the  suf- 
ficiency of  the  proof  to  establish  the  uegll- 
gence  charged.  The  defendants  were  well 
advised  not  to  enter  a  demurrer,  for  the  ac- 
tion of  the  bank  in  placing  the  control  of  all 
of  its  assets  and  the  management  of  all  of  its 
affairs  In  the  hands  of  Jefferson  Tacey,  one 
of  the  offending  directors,  and  that  without 
security,  brought  the  case  squarely  and  fully 
within  the  infiuence  of  the  exceptions  to 
which  we  have  adverted.  The  authorities 
which  we  have  dted  fully  sustain  that  bill. 
It  is,  Indeed,  strikingly  similar  to  Brlncker- 
hoff  V.  Bostwick,  supra,  where  the  receiver 
was  one  of  the  directors  chargeable  with 
neglect  of  duty,  and  it  was  held  that  the 
suit  might  be  maintained  without  a  demand 
upon  and  refusal  by  him  to  bring  suit 

The  bill  in  this  case  attempts  to  meet  the 
requirement  under  consideration  by  the  na- 
ked statement  that  "the  receivers  of  said 
Bank  of  Mecklenburg  have  declined  to  insti- 
tute any  suit  against  said  directors  to  assert 
the  liability  herein  asserted."  It  is  not  stat- 
ed by  whom  the  demand  was  made,  or,  in- 
deed, except  Inferentially,  that  any  demand 
was  made,  or  the  ground  upon  which  the 
demand  was  placed.  It  falls  short  of  what 
the  law  requires. 

In  Cook  on  Stockholders,  supra,  it  is  said 
that,  before  a  stockholder  can  bring  suit,  he 
must  make  a  formal  request  of  the  corporate 
officers  that  a  suit  be  Instituted  by  the  cor- 
poration; and  in  Hawes  v.  Oakland,  supra, 
It  is  said  tiiat  it  must  be  made  to  appear 
that  the  plaintiff  has  made  an  earnest  effort 
to  obtain  redress  at  the  hands  of  the  direc- 
tors and  shareholders  of  the  corporation. 

In  considering  this  question,  we  have  dealt 
with  cases  which  deny  the  right  of  stock- 
holders to  bring  a  suit  in  their  own  name, 
of  the  creditor  or  distributee  of  an  estate  to 
bring  a  suit  against  the  administrator  and  a 
debtor  of  the  estate,  or  of  the  creditor  of  a 
cori)oration,  after  the  appointment  of  a  re- 
ceiver, to  Institute  a  suit  In  his  own  name 
to  recover  the  assets  of  the  corporation,  ex- 
cept after  a  demand  and  refusal  by  those 
upon  whom  the  right  to  sue  Is  primarily 
cast,  save  under  exceptional  circumstances, 
because  they  all  depend  substantially  upon 
the  same  considerations,  and  are  subject  to 
the  same  exceptions.     That  the  relation  of 


trustee  and  cestui  que  trust  does  or  does  not 
exist  is  not  the  determining  factor.  If  the 
creditor  of  a  decedent  were  permitted  to 
exercise  the  unrestricted  right  to  sue  the 
debtors  of  the  estate,  or  the  stockholders  of  a 
corporation,  or  the  creditors  of  an  Insolvent 
corporation,  it  would  lead  to  infinite  confu- 
sion. At  the  same  time  the  stockholder  and 
the  creditor  have  rights  which  must  be  pro- 
tected, and  if  those  upon  whom  the  law  has 
imposed  the  duty  of  guarding  their  rights 
fail  or  refuse,  after  proper  request,  to  take 
such  steps  as  may  be  necessary  for  their 
protection,  or  if  conditions  exist  from  which 
it  shall  reasonably  appear  that  such  a  re- 
quest would  have  been  unavailing,  then  it 
is  plain,  from  the  authorities  which  we  have 
considered,  that  they  may  themselves  bring 
suit,  and  thus,  as  Mr.  Pomeroy  phrases  it, 
"set  in  motion  the  Judicial  machinery  of 
the  court" 

We  are  of  opinion  that  the  decree  of  the 
circuit  court  must  be  affirmed. 

Affirmed. 

GARDWELL,  J.,  absent 

(US  Va.  <66) 

MURRELL  et  al.  v.  TRADERS*  &  TRUCK- 
ERS' BANK  et  aU 

(Supreme  Court  of  Appeals  of  Virginia.    June 

•13,  1912.) 

Banks  and  Banking    (J  56*)— Pleading- 
Petition  TO  Intervene. 

Where  an  insolvent  bank  made  an  assign- 
ment of  all  its  assets,  and  the  assignee  sued, 
asking  the  aid  of  the  court  of  chancery  in  the 
administration  of  the  trust,  a  bill  by  creditors 
of  the  bank,  who  sought  to  irccover  from  the 
directors  for  their  negligent  mismanagement, 
which  was  properly  dismissed,  because  there 
had  been  no  demand  upon  and  refusal  by  the 
assignee  to  begin  suit,  cannot  be  treated  as  a 
petition  to  intervene  in  the  suit  by  the  as- 
signee. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §{  99-104;  Dec  Dig.  § 
55.*] 

Appeal  from  Law  and  Chancery  Court  of 
City  of  Norfolk. 

Bill  by  one  Murrell  and  others  against 
the  Traders'  &  Truckers'  Bank  and  others. 
From  a  decree  sustaining  a  demurrer,  com- 
plainants appeal.     Affirmed. 

Jeffries,  Wolcott,  Wolcott  &  Lankford,  W. 
L.  Williams,  and  C.  J.  Collins,  for  appel- 
lants. Jas.  6.  Martin,  T.  Catesby  Jones,  Jas. 
E.  Heath,  N.  T.  Green,  Thos.  H.  WlUcox, 
Tazewell  Taylor,  O.  L.  Shackleford,  and  W. 
H.  Taylor,  for  appellees. 

KEITH,  P.  The  Traders*  &  Truckers* 
Bank  became  Insolvent,  and  Murrell  and 
others,  creditors  of  the  bank,  instituted  a 
suit  against  the  directors  to  recover  dam- 
ages from  them  for  gross  neglect  of  duty 
upon  their  part  This  case  differs  from 
that  of  Saunders  v.  Bank  of  Mecklenburg, 


*Por  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
75  S.E.— 7 


98 


75  SOUTHEASTERN  REPORTER 


(Qa. 


75  S:  E.  94,  just  decided,  in  no  material 
respect. 

It  seems  that  on  the  9th  of  August,  1909, 
the  bank  made  an  assignment  to  Winston, 
trustee,  of  all  of  Its  assets,  and  that  he,  at 
a  subsequent  date,  Instituted  suit,  asking  the 
aid  and  direction  of  a  court  of  chancery  in 
the  administration  of  the  trust.  The  bill 
in  the  case  before  us  prays  that  it  be  heard 
along  with  the  suit  of  Winston,  Trustee,  v. 
Traders*  &  Truckers*  Bank,  and  it  was  sug- 
gested in  argument  that  the  bill  in  this  case 
might  be  treated  as  a  petition  in  that  suit. 
There  was  a  demurrer  to  the  bill,  which  the 
circuit  court  sustained,  and  the  bill  was  dis- 
missed. 

For  the  reasons  given  in  the  case  of 
Saunders  y.  Bank  of  Mecklenburg,  we  are 
of  opinion  that  there  was  no  error  in  the  de- 
cree. We  cannot  maintain  the  bill  in  this 
case,  either  as  an  original  bill  or  as  a  pe- 
tition, without  doing  violence  to  the  prin- 
ciple there  established,  as  it  does  not  ap- 
pear that  any  demand  or  request  was  made 
upon  the  trustee  to  proceed  against  those 
who  are  named  as  defendants  in  this  suit. 
To  hold  that  the  bill  could  be  treated  as  a 
petition  would  be  a  transparent  effort  to  es- 
cape from  a  salutary  principle  of  chancery 
pleading  and  practice. 

We  are  of  opinion  that  the  decree  should 
be  affirmed. 

Affirmed. 

CARDWELL,  J.,  absent 


(138  Ofu  213) 

LESTER    BOOK    &    STATIONERY    CO.    T. 

MASSEE  et  aL 
(Supreme  Court  of  Georgia.     May  17,  1912.) 

(SyUahus  hy  the  Court,) 

PRINCIPAIi   AND    AaENT    (§   123*)— CONTRACTS 

— ^AuTHOBiTY  OP  Agent. 

The  evidence  amply  sapports  the  verdict, 
the  case  was  fairly  submitted  under  the  charge, 
which  was  free  from  substantial  error,  and  no 
reason  appears  for  its  reversaL 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  §§  420-129;  Dec.  Dig.  | 
123.»] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  the  Lester  Book  &  Stationery 
Company  against  W.  J.  Massee  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

West  &  Dasher,  of  Macon,  for  plaintiff  in 
error.  Roland  Ellis  and  R.  K.  Hlnes,  both  of 
Macon,  for  defendant  In  error. 

EVANS,  P.  J.  The  Republican  campaign 
committee  of  Georgia  was  organized  for  the 
purpose  of  furthering  the  candidacy  of  Hon. 
W.  H.  Taft  for  the  President  of  the  United 
States.  The  committee  consisted  of  Clark 
Greer,  chairman,  Henry  Blun,  Jr.,  J.  B.  Gas- 


ton, Harry  S.  E3dwards,  and  Fred  Dlsmukes. 
W.  J.  Massee  was  the  secretary  and  treasur- 
er of  the  committee.  Massee  was  not  able 
to  give  tils  personal  attention  to  the  work, 
and  he  employed  C.  M.  Preston  to  represent 
him  in  the  work  of  the  committee,  and  au- 
thorized him  to  sign  checks  in  his  name  as 
secretary  and  treasurer.  The  headquarters 
of  the .  committee  were  at  Macon,  Ga.,  in 
charge  of  the  chairman.  The  campaign  end- 
ed with  the  election  of  Mr.  Taft  on  November 
4,  1908.  Some  time  during  the  latter  part  of 
December,  Preston,  on  the  authority  of 
Greer,  contracted  with  the  plaintiff  for  the 
printing  of  lists  of  names  in  various  counties 
of  Georgia.  The  account  for  the  printing 
was  proved  in  bankruptcy  by  the  plaintiff 
against  Greer,  and  a  dividend  was  paid  there- 
on. The  plaintiff  then  sued  the  members  of 
the  committee,  except  Greer  and  Dlsmukes, 
alleging  that  they  did  business  as  a  Georgia 
mailing  list  company.  The  defendants  de- 
nied liability. 

The  contention  of  the  plaintiff  was  that  In 
carrying  on  their  work  the  committee  had 
compiled  a  list  of  voters  in  various  counties 
of  the  state,  and  that  it  occurred  to  Greer  to 
publish  this  list  as  a  mailing  list  for  adver- 
tising purposes,  and  sell  the  same  for  the 
purpose  of  raising  funds  to  liquidate  any  in- 
debtedness of  the  committee,  and  to  build  up 
a  permanent  campaign  fund.  On  the  other 
hand,  the  defendants  contended  that  the 
campaign  had  ended  with  the  election  of  Mr. 
Taft,  that  all  expenses  of  the  committee  had 
been  paid,  that  the  committee  had  dissolved, 
and  that  the  subsequent  contract  with  the 
plaintiff  was  made  by  Greer  and  Preston 
without  their  knowledge  or  authority,  and 
was  the  private  and  individual  enterprise  of 
Greer  and  Preston.  The  jury  found  for  the 
defendants. 

On  the  trial  the  controlling  point  was  the 
authority  of  Preston,  who  made  the  contract, 
to  bind  the  defendants.  We  have  carefully 
examined  the  evidence,  and  have  reached  the 
conclusion  that  the  verdict  is  amply  support- 
ed by  the  evidence,  that  the  case  was  fairly 
submitted  to  the  jury,  that  the  instruction 
of  the  court  was  free  of  any  subsantial  er- 
ror, and  that  the  verdict  should  stand. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(138  Ga.  204) 
SIMPSON  V.   SIMPSON. 
(Supreme  Court  of  Georgia.     May  16,  1912.) 

(8yUahu$  hy  the  Court,) 

Appeal  and  Erbob  (|  588*)— Record— Brief 
OP  Evidence. 

On  November  15,  1911,  the  trial  judge 
heard  the  application  of  the  defendant  in  er- 
ror for  temporary  alimony,  and  on  December 
8,  1911,  rendered  judgment  allowing  a  specified 
amount  as  temporary  alimony  and  another 
amount  as  attorney's  fees  for  counsel  repre- 
senting the  applicant.     Thereupon  the  plaintiff 
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in  error  sued  out  a  bill  of  exceptions,  complain- 
ing of  this  judgment  The  bill  of  exceptions 
was  certified  on  the  20th  day  of  December, 
1911.  The  evidence  is  not  embodied  in  the  bill 
of  exceptions,  but  an  approved  brief  of  the 
same  is  specified  as  a  part  of  the  record.  It 
appears  that  this  brief  of  the  evidence  was  not 
approved  until  the  5th  day  of  January,  1912. 
Held,  that  the  brief  of  evidence  cannot  be  con- 
sidered by  this  court.  The  trial  judge  was 
without  authority  to  approve  the  brief  of  evi- 
dence after  the  bill  of  exceptions  had  been  cer- 
tified. His  authority  to  deal  with  the  brief  of 
evidence  in  any  way,  either  by  changing  it  or 
making  indorsements  thereon,  terminated  when 
he  signed  the  certificate  to  the  bill  of  excep- 
tions. Milton  T.  City  of  Savannah,  121  Ga. 
89,  48  S.  E.  684,  and  cases  cited.  And  as  the 
omy  quei^tions  raised  by  the  assignments  of 
error  are  dependent  for  determination  upon 
the  brief  of  the  evidence,  the  judgment  of  the 
court  below  must  be  afiSrmed. 

[Ed.  Note.-~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  2607-2610;  Dec.  Dig.  { 
58a*] 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty; C.  H.  Brand,  Judge. 

Application  by  A.  M.  Simpson  against  J. 
T.  Simpson  for  temporary  alimony.  From  a 
Judgment  allowing  temporary  alimony  and 
attorney's  fees,  defendant  brings  error.  Af- 
firmed. 

O.  A.  Nix  and  J.  A.  Perry,  both  of  Law- 
rencevUIe,  for  plaintiff  in  error.  N.  L.  Hutch- 
ins,  Jr.,  and  I.  L.  Oakes,  both  of  Lawrence- 
vUle,  for  defendant  In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

<138  Qa.  ISI) 

ELLIS  et  al.  v.  MAYOR  AND  ALDERMEN 

OF  HAZELHURST. 

(Supreme  Court  of  Georgia.     May  16,  1912.) 

(8yUahU9  hy  the  Court,) 

1.  Municipal  Cokpobations  (5  697*)  — 
Stbxets  —•  Obstruction— Injunction— Suf- 
ficiency OF  Evidence. 

The  evidence  for  the  plaintiff  examined, 
and  found  sufBcient  to  withstand  a  motion  for 
a  nonsuit. 

[Ekl.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §|  1502-1505;  Dec. 
Dig.  S  697.*] 

2.  Dedication  (I  1*)— Requisites  —  Pabol 
Dedication. 

An  express  dedication  to  a  municipality  of 
a  particularly  described  parcel  of  land  for  use 
as  a  public  street  may  be  made  by  parol. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  §S  8,  10-12;  Dec.  Dig.  {  !.♦] 

3.  Dedication  (§  35*)— Acceptance— Extent. 

Where  the  confines  of  the  land  dedicated  to 
a  municipalitv  for  use  as  a  street  are  definitely 
fixed  by  the  dedicator  in  his  offer  of  dedication, 
municipal  acceptance  of  the  whole  may  be  im- 
plied from  improvements  or  repairs  done  on  a 
portion  of  the  street  by  the  municipality  in 
recognition  of  the  dedication. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  §§  68-71,  75,  76 ;    Dec.  Dig.  §  35.*] 

4.  Dedication  (J  83*)— Acceptance— EJxpbess 
Acceptance. 

Inasmuch  as  an  acceptance  of  the  dedica- 
tion of  a  street  imposes  upon  the  municipality 


duties  and  burdens  with  respect  thereto,  an  ex- 
press acceptance  must  be  by  authorized  officials 
or  the  governing  body  of  the  municipality. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  §  66 ;   Dec.  Dig.  $  33.*] 

5.  Dedication  (8  36*)— Acceptance— Extent. 

If  an  owner  offers  to  dedicate  land  to  a 
municipality  for  a  public  street  on  condition 
that  the  whole  parcel  defined  by  him  must  be 
opened  by  the  grading  of  the  entire  width  of 
the  street,  and  by  removing  all  obstructions 
therefrom,  acts  done  by  the  municipality  from 
which  an  acceptance  will  be  implied  must  be  in 
compliance  with  the  prescribed  condition.  But 
if  the  intent  of  the  dedicator  be  to  dedicate  a 
street  of  specified  dimension  to  be  opened  up 
by  the  municipality,  and  the  street  is  opened 
up  by  the  municipality  so  as  to  meet  the  exi- 
gencies of  safe  and  convenient  travel,  such  acts 
by  the  municipality  would  be  sufficient  to  indi- 
cate acceptance  of  all  the  land  which  was  ded- 
icated for  use  as  a  street. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  §  72 ;    Dec.  Dig.  {  36.*] 

6.  Dedication    (§    48*)  —  Evidence  —  Rele- 
vancy. 

^  On  an  issue  whether  an  owner  of  land  had 
dedicated  a  certain  street,  his  deed  describing 
the  land  as  bounded  by  the  street  which  he  in- 
tended to  dedicate  for  public  use  is  relevant  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  11  83,  84;   Dec.  Dig.  §  43.«] 

7.  Dedication    (|    43*)  —  E)videnoe  — Rele- 
vancy. 

On  the  issue  of  whether  or  not  an  owner  of 
land  had  dedicated  a  street  to  a  municipality 
and  marked  it  out,  testimony  that  the  defend- 
ant, who  was  the  grantee  of  the  alleged  dedica- 
tor, and  a  citizen  of  the  municipality  several 
years  after  the  alleged  dedication,  shortly  be- 
fore the  trial  measured  the  width  of  the  street, 
is  irrelevant. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  §1  83,  84 ;    Dec.  Dig.  §  43.«J 

8.  Trial  (§  194*)— Instructions— EJetect  of 
Evidence. 

It  was  error  to  charge  that  •'most  of  the 
evidence  only  indirectly  bears  upon  the  issues 
of  the  case.** 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f§  413,  439-441,  446^54,  45^^66  Dec. 
Dig.  i  194. 

Error  from  Superior  Court,  Jeff  Davis 
County ;  C.  B.  Conyers,  Judge. 

Action  by  the  Mayor  and  Aldermen  of 
Hazelhurst  against  R.  S.  Ellis  and  others. 
Judgment  for  plaintiffs,  and  defendants 
bring  error.     Reversed. 

P.  li.  Smith,  of  Hazelhurst,  and  W.  W. 
Bennett,  of  Baxley,  for  plaintiffs  in  error. 
S.  D.  Dell,  of  Hazelhurst,  for  defendants  lu 
error. 

EVANS,  P.  J.  This  contest  Is  between  the 
city  of  Hazelhurst  and  a  landowner  over  the 
width  of  Gill  street.  The  landowner  was 
proceeding  to  erect  a  fence  on  what  he  claim- 
ed to  be  the  outer  limits  of  his  land  abutting 
on  Gill  street,  and  the  city  filed  a  petition  to 
enjoin  the  building  of  the  fence,  which  was 
alleged  to  encroach  20  feet  on  the  street. 
The  city  submitted  evidence  tending  to  show 
the  following:  Gill  street  extends  westward 
from  second  avenue  to  the  Incorporate  lim- 
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its,  crossing  a  branch.  In  1898  W.  G.  Swain 
owned  a  tract  of  land  lying  westward  from 
the  branch  and  reaching  beyond  the  city 
limits.  He  lived  on  this  land,  and. desired 
to  open  a  street  80  feet  in  width  from  the 
branch  to  the  corporate  limits  of  the  town. 
Accordingly,  in  that  year,  he  staked  out  a 
street  80  feet  in  width  from  the  branch  to 
the  city  limits,  and  constructed  fences  on 
both  sides  of  the  street  In  some  places 
the  fences  were  a  little  more  than  80  feet 
apart  He  said  to  several  people  that  he 
would  give  the  street  to  the  town  if  they 
would  open  It  up.  He  told  his  son  that  he 
was  giving  the  street  to  the  town  to  open  it 
up.  In  1809  he  sold  12  acres  of  land  to 
Mr.  Leeth,  "beginning  at  the  old  hand  mill 
branch  at  the  foot  of  Gill  street,  and  then 
running  280  yards  towards  the  residence  of 
the  said  W.  C.  Swain,  down  a  street  80 
feet  wide  to  be  given  and  appropriated  to 
the  town  of  Hazelhurst  by  the  said  W.  C. 
Swain,  bounding  said  12  acres  on  the  south." 
He  also  sold  land  to  Mr.  Deal«  giving  Gill 
street  as  a  boundary.  He  told  another  per- 
son that  *'he  donated  that  80  foot  street  to 
the  town  If  they  would  open  it  up."  Shortly 
after  these  declarations  and  transactions,  the 
dty  authorities  worked  the  street  by  grad- 
ing the  roadbed  from  the  branch  to  the  top 
of  the  hill,  keeping  it  in  repair,  and  con- 
structing a  sidewalk  on  the  north  side  for 
about  280  yards.  From  the  top  of  the  hill 
to  the  city  limits  the  land  was  level,  and  the 
consistency  of  the  soil  was  such  that  the 
roadbed  required  very  little  attention  to 
keep  it  in  good  condition.  The  city's  street 
force,  and  some  citizens  who  were  permitted 
to  do  personal  labor  in  lieu  of  street  tax, 
worked  the  street  shaping  up  the  roadbed  to 
the  top  of  the  hiU,  and  cutting  the  under- 
brush from  the  top  of  the  hill  to  the  corpo- 
rate limits.  The  larger  trees  were  not  cut 
but  were  left  for  shade  trees.  The  side- 
walk was  constructed  on  the  northern  side 
of  the  street  and  the  roadbed,  including  the 
drain  ditches  to  the  top  of  the  hill,  was 
about  35  or  40  feet  wide,  and  from  the  top 
of  the  hill  the  roadbed  was  level,  and  had 
been  worked  sufficiently  to  keep  it  in  re- 
pair up  to  the  filing  of  the  suit  The  defend- 
ant Ellis  purchased  a  tract  of  land,  which 
embraced  the  street  in  its  description,  from 
W.  C.  Swain  in  December,  1903.  He  tes- 
tified that,  when  Swain  sold  him  the  land, 
he  told  him  "that  he  had  opened  up  that 
road  out  there  himself,  so  that  he  would  be 
able  to  sell  to  Mr.  Leeth ;  •  •  •  that  he 
intended  giving  the  plaintiff  a  street,  but 
had  not  done  so."  At  the  time  the  defend- 
ant bought  the  land  from  Swain,  there  was 
just  a  road  opened  up  about  12  feet  wide, 
and  that  was  all  that  Swain  ever  opened  up. 
The  fences  built  by  Swain  were  about  120 
feet  apart  The  defendant  had  built  the 
fence,  with  the  exception  of  two  panels,  at 
the  time  of  the  service  pf  the  injunction; 


and  these  were  built  afterwards  by  permis- 
sion of  the  court  The  defendants  offered 
testimony  as  to  the  amount  of  the  work 
done  by  the  city,  the  character  of  the  growth 
of  the  timber  on  the  land,  and  the  intention 
of  Swain  to  give  to  the  city  the  street  if  it 
would  open  it  up. 

tl]  1.  Under  the  testimony  submitted  by 
the  plaintiff,  the  Jury  were  authorized  to 
find  a  dedication  of  the  street  to  the  city  and 
Its  acceptance  by  the  city,  and  the  court 
properly  refused  a  nonsuit 

[2]  2-4.  A  dedication  results  where  one 
being  the  owner  of  land  consents  either  ex- 
pressly or  by  his  actions  that  it  may  be 
used  by  the  public  for  any  particular  pur- 
pose. No  particular  form  is  required  in 
making  a  dedication.  It  may  be  done  orally 
or  in  writing,  or  it  may  be  inferred  from  acts 
or  implied  from  long  user.  Mayor,  etc.,  of 
Macon  v.  Franklin,  12  Ga.  239.  An  express 
dedication  of  a  particularly  described  par- 
cel of  land  to  a  public  use  may  be  establish- 
ed by  parol  evidence,  and  its  acceptance  also 
be  80  shown.  Where  an  owner  of  land 
makes  an  express  dedication  of  a  particular 
portion  of  his  land  to  a  municipal  corpora* 
tion,  its  acceptance  may  be  shown  by  any 
act  of  the  municipality  recognizing  the  ex- 
istence of  the  street  and  treating  it  as  one 
of  the  streets  of  the  city. 

[3]  Where  the  extent  of  the  grant  is  de- 
fined by  the  landowner  himself  in  his  state- 
ment making  an  express  dedication  to  a 
municipality,  it  is  not  necessary  that  the 
public  authorities  should  work  the  entire 
street  within  the  confines  of  the  grant  to 
make  effectual  the  act  of  acceptance.  Any 
improvements  or  repairs  done  on  the  street 
by  the  public  authorities  in  recognition  of 
the  dedication  of  a  defined  strip  of  land  for 
a  street  may  be  regarded  as  an  acceptance 
of  the  dedication.  1  Elliott  on  Roads  and 
Streets,  ((  167,  168,  169.  The  distinction 
should  be  noted  between  acts  of  user  when 
solely  relied  on  to  raise  an  implication  of  a 
dedication,  and  acts  of  user  as  evidencing  an 
acceptance  of  an  express  dedication.  In  the 
former  case  a  dedication  will  not  be  implied 
beyond  the  use  (Swift  v.  lithonia,  101  Ga. 
706,  29  S.  E.  12),  whUe  in  the  latter  the  dedi- 
cator has  definitely  fixed  the  limits  of  the 
land  dedicated  to  public  use,  and  proof  of 
any  acts  by  the  public  authorities,  done  in 
recognition  of  the  offer  of  dedication,  will 
be  sufficient  to  imply  an  acceptance  of  the 
dedication. 

[4]  An  express  acceptance  is  usually  shown 
by  Uie  order  of  some  officer  or  body  having 
Jurisdiction  in  such  matters.  Inasmuch  as  an 
acceptance  of  the  dedication  of  a  street  im- 
poses upon  a  municipality  duties  and  burdens 
with  respect  thereto,  if  an  express  acceptance 
be  relied  on,  it  must  be  by  authorized  offi- 
cials or  governing  body.  1  Elliott  on  Roads 
and  Streets,  §  166.  It  was  therefore  errone- 
ous for  the  court  to  charge  the  Jury,  on  the 
subject  of  express  acceptance^  that  "accept* 
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ance  by  any  official  of  the  city  would  be  pre- 
sumed to  be  done  by  the  authority  from  the 
dty  itself." 

[5]  5.  One  of  the  points  made  by  the  de- 
fendant is  that  the  dedication  was  made  on 
the  condition  that  the  entire  width  of  the 
street  should  be  opened  up  by  the  city,  and 
that  the  failure  of  the  city  to  cut  the  trees 
and  remove  every  obstruction  within  the  80 
feet  defeated  the  dedication.  If  the  dedica- 
tor by  the  act  of  dedication  had  expressly 
provided  that  the  acceptance  could  be  evi- 
denced only  by  such  acts,  there  could  be  no 
acceptance  except  in  compliance  with  the 
terms  imi)osed  by  the  dedicator.  On  the 
other  hand,  if  the  intent  of  the  dedicator  was 
to  dedicate  a  street  of  a  specified  dimension 
to  be  opened  up  by  the  city,  if  it  was  opened 
up  by  the  city  so  as  to  meet  all  the  exigen- 
cies of  safe  and  convient  travel,  such  acts 
by  the  city  would  be  sufficient  to  indicate  ac- 
ceptance of  all  that  was  dedicated. 

[I]  6.  Over  the  defendant's  objection  the 
court  allowed  in  evidence  a  deed  to  J.  W. 
Leeth  from  W.  C.  Swain,  the  defendant's  pred- 
ecessor in  title,  recorded  prior  to  the  defend- 
ant's purchase,  wherein  the  land  conveyed 
was  bounded  as  follows:  Beginning  at  the 
old  hand  mill  branch  at  the  foot  of  Gill 
street,  and  running  280  yards  toward  the  res- 
idence of  W.  C.  Swain,  down  a  street  80 
feet  wide  to  be  given  and  appropriated  to 
the  town  of  Hazelhurst  by  W.  C.  Swain, 
bounding  said  12  acres  on  the  south,  etc. 
This  deed  was  admissible  as  a  declaration 
of  the  dedicator  of  his  intention  to  donate 
the  street  to  the  town.  The  deed  from  Leeth 
to  Miles  was  inadmissible,  being  res  inter 
alios  acta. 

[7]  7.  The  court  allowed  testimony  to  tho 
effect  that  a  witness  and  the  defendant,  just 
prior  to  the  filing  of  the  suit,  measured  the 
street  and  staked  It  off.  While  this  testi- 
mony bore  no  relation  to  the  act  of  dedica- 
tion, its  admission  was  not  harmful  to  the 
defendant. 

[S]  8.  Ck>mplaint  is  made  of  a  preliminary 
instruction  by  the  court  that  '*most  of  the 
evidence  only  indirectly  bears  upon  the  is- 
sues in  this  case."  This  remark  of  the  court 
was  inapt.  Its  tendency  was  to  confuse  the 
jury  as  to  what  evidence  bore  directly  on 
the  case, -and  that  which  indirectly  illustrat- 
ed the  issue. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(138  Oa.  208) 

JOHNSON  V.  McDANIEL. 
(Supreme  Court  of  Georgia.    May  16,  1912.) 

(ByllaluB  "by  ih9  Court,) 

I.  Landlobd  and  Tenant  (|  245*)— Rent- 
Lien. 

Where  a  landlord  sold  to  a  tenant  certain 
mules  and  wagons  and  supplies  in  the  month  of 
November,  1909,  the  tenant  giving  his  notes 


for  the  purchase  price  of  snch  articles,  and  the 
articles  were  furnished  to  the  tenant  for  the 
purpose  of  making  a  crop  npon  the  lands  rent- 
ed to  him  by  the  landlord  for  and  during  the 
year  1910,  the  landlord  had  a  lien  upon  the 
crops  raised  by  the  tenant  during  the  year 
1910,  under  the  provisions  of  section  3348  of 
the  Code,  and  the  lien  could  be  enforced  in 
the  manner  provided  in  section  3366  of  the 
Code. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  U  988-990;  Dec  Dig. 
i  245.*! 

2.  FOBECLOSUBE  OF  LaNDLOBD'B  lilBN  —  SUF- 
FICIENCY OF  Evidence. 

There  was  sufficient  evidence  to  authorise 

the  jury  to  find  that  the  tenant,  the  plaintiff  in 

error  here,  was  a  resident  of  Walton  county  at 

the  time  of  the  foreclosure  of  the  landlord's 

hen  in  that  county. 

3.  Appeal  and  Ebbob  (|  1078*)— Review— 
Ebbob  Waived  in  Appellate  Coubt  — 
Failube  to  Uboe  Objections. 

Grounds  of  the  motion  for  a  new  trial,  not 

argued  in  the  brief  of  counsel  for  plaintiff  in 

error,  are  treated  as  abandoned. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  {§  4256-4261;    Dec.  Dig.  | 

1078.*] 

Error  from  Superior  Court,  Walton  Coun- 
ty; O.  H.  Brand,  Judge. 

Action  by  O.  A«  McDanlel  against  Son 
Johnson.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

W.  O.  Dean,  of  Monroe,  for  plaintiff  In  er- 
ror. O.  A«  Johns,  of  Winder,  for  defendant 
in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


OMOa.  »S) 
JORDAN  V.  J.  A.  CALLAWAY  &  CO. 
(Supreme  Court  of  Georgia.     May  17,  1012..) 

(SyUahu9  hy  the  OourtJ 

1.  Injunction     (§    241*)  —  Judgment    on 
Bond. 

Judgment  against  the  sureties  on  a  bond 
to  dissolve  an  injunction  and  receivership  can- 
not be  entered  in  the  main  case,  as  in  appeal 
cases,  by  virtue  of  Civil  Code,  $  3550,  except 
where  the  bond  is  conditioned  for  the  payment 
of  the  eventual  condemnation  money.  Where 
the  bond  is  conditioned  otherwise  than  for  the 
eventual  condemnation  money,  and  especially 
where  the  verdict  fails  to  ^x  liability  according 
to  the  terms  of  the  bond,  the  remedy  is  by  an 
independent  action  on  the  bond. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §|  544-552;   Dec  Dig.  §  241.*] 

2.  Judgment  (J  489*)— Coixatebal  Attack. 

Where  the  court  is  without  authority  to 
enter  up  a  judgment  against  a  surety  on  a 
bond  in  the  main  case,  the  judgment  is  to  be 
treated  as  void,  and  not  as  merely  erroneous. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {$  924,  925;    Dec  Dig.  |  489.*] 

3.  Judgment  (§  415*)— Equitable  Relief. 

A  party  against  whom  a  void  judgment  ex- 
ists may  bring  an  equitable  petition  to  have 
such  judgment  canceled  and  set  aside. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  781-783;    Dec  Dig.  §  415.*] 


*Ftr  other  oasM  lee  same  topic  and  section  NUMBBR  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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Error  from  Superior  Court,  Tattnall  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Action  by  J.  A.  Callaway  &  Co.  against  W. 
W.  Washington.  Judgment  for  plalnti£Fs 
against  defendant  and  G.  L.  Jordan,  surety 
on  his  bond,  and  Jordan  brings  error.  Re- 
versed. 

Jas.  K.  Hines,  of  Atlanta,  and  E.  C.  Col- 
lins, of  Reidsville,  for  plaintiff  in  error.  W. 
T.  Burkhalter  and  Way  &  Burkhalter,  all  of 
Reidsville,  for  defendant  in  error. 

EVANS,  P.  J.  J.  A.  Callav'ay  &  Co.  filed 
a  petition  against  W.  W.  Washington,  alleg- 
ing: The  defendant  and  one  Blount  entered 
into  a  contract  with  them,  wherein  Callaway 
&  Co.  were  to  furnish  to  Washington  and 
Blount  the  necessary  funds  to  pay  for  tur- 
pentine timber  thep  bought  and  boxed  on 
the  lands  of  J.  L.  Cowart,  F.  M.  Williams, 
and  others,  to  the  amount  of  $4d2.28,  and  to 
pay  the  necessary  pay  rolls  of  Washington 
and  Blount  while  chipping  and  otherwise 
working  the  timber  for  turpentine  during 
that  season ;  Washington  and  Blount  agree- 
ing to  deliver  to  their  turpentine  still  all 
the  crude  turpentine  made  by  them  that 
season,  to  be  distilled  by  Callaway  &  Co.  at 
$6.50  per  barrel,  the  spirits  to  be  shipped  by 
them  to  the  Savannah  market,  the  net  pro- 
ceeds from  the  spirits  and  rosin  to  be  ap- 
plied to  the  cost  of  distillation  and  advances 
of  every  kind  made  by  Callaway  &  Co.,  and 
the  balance,  If  any,  turned  over  to  Wash- 
ington and  Blount.  By  mutual  consent 
Blount  was  discharged  from  the  contract, 
and  Washington  assumed  all  his  obligations. 
Washington  was  indebted  to  Callaway  &  Co. 
under  this  contract  $457.13,  besides  interest, 
as  appeared  by  an  attached  bill  of  particulars. 
Washington  agreed  that  all  existing  leases, 
and  such  as  he  might  subsequently  acquire, 
should  be  assigned  to  Callaway  &  Co.  as  se- 
curity for  the  money  and  advances  made 
by  them;  and  agreeably  to  this  arrangement 
all  leases  were  assigned  to  Callaway  &  Co., 
except  one  from  J.  L.  Cowart  to  600  acres 
of  land.  Washington  refused  to  transfer 
this  lease,  or  to  pay  to  Callaway  &  Co.  the 
amounts  advanced  by  them  to  pay  for  the 
lease;  but,  on  the  contrary,  he  was  going 
forward  gathering  the  gum  from  the  trees 
for  the  purpose  of  using  the  same  Independ- 
ently of  his  contract,  and  he  was  Insolvent. 
They  prayed  that  Washington  be  enjoined 
from  removing  any  of  the  crude  gum  from 
the  trees  covered  by  any  of  the  turpentine 
leases  mentioned,  that  a  receiver  be  appoint- 
ed to  take  charge  of  his  turpentine  business, 
and  that  they  have  Judgment  against  him 
for  the  amount  of  their  account  The  court 
granted  a  temporary  injunction  and  appoint- 
ed a  receiver,  and  afterwards  dissolved  the 
injunction  and  dismissed  the  receiver,  upon 
the  defendant  filing  with  the  clerk  of  the 
superior  court  a  bond,  with  good  security,  in 
the  sum  of  $750,   "conditioned  to  pay  the 


plaintiffs  the  net  proceeds  of  all  turpentine 
products  derived,  between  this  date  and  the 
final  determination  of  this  cause,  from  the 
lands  covered  by  the  J.  L.  Cowart  lease,  as 
described  in  said  original  petition,  provided 
the  Jury  trying  said  case  shall  find  that  the 
plaintiffs  are  entitled  to  the  same  and  in  fa- 
vor of  the  injunction.*'  The  defendant  gave 
bond,  with  G.  L.  Jordan  as  security,  pursu- 
ant to  this  order.  Subsequently  the  case 
came  on  to  be  tried,  and  the  following  ver- 
dict was  rendered:  "We,  the  Jury,  find  for 
the  plaintiffs  to  the  amount  of  $392.09."  Up- 
on this  verdict  a  judgment  was  entered 
against  the  defendant  W.  W.  Washington, 
and  against  G.  L.  Jordan  as  security  on  the 
Injunction  bond.  A  fi.  fa.  issued  and  was 
levied  upon  the  property  of  the  surety,  who 
filed  a  petition  to  declare  the  judgment  null 
and  void,  on  the  grounds  that  it  was  unau- 
thorized by  the  verdict;  that  he  did  not  con- 
tract to  become  liable  to  pay  any  judgment 
that  might  be  rendered  against  Washington  in 
the  case,  but  only  for  such  gum  as  they 
might  recover  from  the  Cowart  lands,  and 
such  sums  as  he  received  from  the  receiver, 
in  the  event  the  jury  trying  the  case  should 
find  the  plaintiffs  were  entitled  to  the  same 
and  in  favor  of  the  Injunction;  and  that 
there  was  no  finding  in  the  case  that  the 
plaintiffs  were  entitled  to  the  gum  or  an  in- 
junction, but  merely  a  general  verdict  that 
the  plaintiffs  were  entitled  to  recover  a 
stated  sum  on  the  account  sued  on.  A  de- 
murrer to  the  petition  was  filed,  on  the 
grounds  that  no  cause  of  action  was  set 
out;  that  the  surety  had  his  day  In  court, 
and  could  not  afterward  be  heard;  that  the 
bond  bound  him  to  pay  the  amount  for  which 
Callaway  &  Co.  obtained  judgment  against 
Washington;  and  that,  under  the  statutes 
in  such  cases  made  and  provided,  judgment 
was  properly  entered  up  against  him  on  the 
Injunction  bond,  which  judgment  had  not 
been  excepted  to.  The  court  sustained  the 
demurrer  and  dismissed  the  petition,  and 
exception  is  taken  to  this  judgment. 

[1]  1.  Prior  to  the  act  of  1893  (Civil  Code, 
{  3550),  It  was  necessary  to  bring  an  inde- 
pendent suit  on  all  bonds  given  in  an  equi- 
table proceeding.  Since  that  enactment, 
when  a  bond  has  been  made  by  the  losing 
party  in  an  equitable  proceeding,  condition- 
ed to  pay  the  eventual  condemnation  money 
in  that  action,  it  shall  not  be  necessary  to 
bring  suit  on  the  bond,  but  Judgment  may 
be  entered  thereon  in  the  main  case  as  in 
appeal  cases.  This  enactment  is  applicable 
only  to  cases  where  a  bond  has  been  given 
by  the  losing  party,  conditioned  to  pay  the 
eventual  condemnation  money  In  the  action ; 
and  If  the  bond  Is  otherwise  conditioned,  the 
obligee  Is  remitted  to  an  independent  action 
for  redress.  Offerman,  etc.,  R.  Co.  v.  Way* 
cross  R.  Co.,  112  Ga.  611,  37  S.  E.  871.  The 
eventual  condemnation  money  secured  by 
an  injunction  bond  is  the  amount  ultimately 
fixed  and  settled  by  the  judgment  or  decree 
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of  the  court  in  the  case.  Lockwood  v.  Saf* 
fold,  1  Ga.  72.  The  bond  given  in  this  case 
was  not  for  the  eventual  condemnation  mon- 
ey. It  was  not  a  bond  obligating  the  se- 
curity for  the  amount  to  be  recovered  on 
the  trial  of  the  case.  It  was  a  bond  condi- 
tioned to  pay  the  plaintiffs  the  amount  of 
the  net  proceeds  derived  from  the  turpentine 
privileges  upon  said  tract  of  land  between 
the  date  of  the  order,  and  that  of  the  final 
hearing,  as  well  as  the  amount  in  the  hands 
of  the  receiver  directed  by  said  order  to  be 
delivered  to  the  defendant,  in  the  event  the 
jury  trying  the  case  should  find  the  plain- 
tiffs were  entitled  to  the  same  and  in  fa- 
vor of  the  injunction.  It  was  executed  pur- 
suant to  an  order  dissolving  an  injunction 
and  dismissing  the  receiver,  upon  the  ex- 
ecution of  a  bond  in  the  sum  of  $750,  "con- 
ditioned to  pay  the  plaintiffs  the  net  pro- 
ceeds of  all  turpentine  products  derived, 
between  this  date  and  the  final  determina- 
tion of  this  cause,  from  the  lands  covered  by 
the  J.  Im  Cowart  lease,  as  described  in  said 
original  petition,  provided  the  Jury  trying 
the  case  shall  find  that  the  plaintiffs  are  en- 
titled to  the  same  and  in  favor  of  the  in- 
lunction."  The  verdict  of  the  Jury  was  for 
"the  plaintiffs  to  the  amount  of  $392.09." 
Verdicts  are  to  be  construed  in  connection 
with  the  pleadings  in  the  case.  The  suit 
was  to  recover  certain  sums  alleged  to  be 
due  upon  an  attached  bill  of  particulars,  and 
the  prayer  for  injunction  and  receiver  was 
ancillary  to  this  relief;  the  plaintiffs  con- 
tending that  by  reason  of  the  special  facts 
of  the  case,  and  the  insolvency  of  the  de- 
fendant, they  were  entitled  to  have  the 
crude  turpentine  produced  from  the  premises 
leased  from  J.  L.  Cowart  impounded  for 
the  purpose  of  appropriating  so  much  there- 
of as  might  be  necessary  to  the  satisfaction 
of  the  Judgment  It  is  clear  from  the  gen- 
eral scope  of  the  pleadings  that  the  plain- 
tiffs were  not  entitled  to  recover  from  the 
security  on  the  bond  any  sum,  except  that 
which  was  established  in  the  trial  as  being 
the  net  proceeds  derived  from  the  turpentine 
privileges  upon  the  Cowart  tract  of  land. 
Even  if  in  this  particular  proceeding  a  Judg- 
ment could  have  been  entered  upon  the  bond, 
it  was  a  prerequisite  that  there  be  a  find- 
ing fixing  the  surety's  liability  according  to 
the  condition  in  his  bond.  The  verdict  was 
general,  and  did  not  cover  this  issue.  A 
Judgment  cannot  be  entered  up  upon  a  ver- 
dict, except  as  authorized  by  the  verdict 

[2]  2.  It  is  said  that  the  remedy  of  the 
surety  was  by  direct  exception  to  the  decree 
as  entered.  If  the  bond  had  been  for  the 
eventual  condemnation  money,  so  as  to  have 
authorized  Judgment  to  have  been  entered 
against  the  surety,  and  the  Judgment  as  en- 
tered was  merely  erroneous,  the  remedy  of 
the  surety  to  avail  himself  of  any  error  In 
the  Judgment  would  have  been  by  direct  ex- 


ceptions to  it.  Booth  V.  Mohr,  125  Ga.  472, 54 
S.  E.  147.  But  as  we  have  already  pointed 
out  the  bond  given  in  this  case  was  not  a 
bond  for  the  eventual  condemnation  money, 
which  would  authorize  a  Judgment  to  be  en- 
tered upon  it  in  the  main  case  as  a  result  of 
the  verdict,  nor  was  there  any  verdict  to 
support  a  Judgment  against  the  surety.  The 
Judgment  against  the  surety  is  not  merely 
erroneous;   it  is  void. 

[3]  3.  In  his  equitable  petition  the  securi- 
ty prays  that  the  Judgment  entered  against 
him  be  declared  null  and  void.  A  party 
against  whom  a  void  Judgment  exists  has  a 
right  to  have  it  set  aside,  and  thus  clear 
away  any  cloud  that  it  may  cast  upon  his 
right  to  alienate  his  property  so  long  as  it 
remains  of  record  against  him.  Crane  v. 
Barry,  47  Ga.  476.  One  of  the  Jurisdiction- 
al grounds  of  equity  is  to  cancel  writings 
which  cast  a  cloud  over  the  complainant's 
title. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(188  Gflu  247) 

FINI.EYSON    ▼.    INTERNATIONAL    HAR- 
VESTER CO.  OF  AMERICA. 

(Supreme  Court  of  Georgia.    June  12,  1912.) 

(8yllahu9  hy  the  Court,) 

1.  Sales  (§  176* )— Remedies  of  Selleb— Ac- 
tion FOB  Pbicb— Renewal  Note. 

Where,  in  1907,  a  promissory  note  was 
given  in  renewal  of  an  original  note  which  had 
been  executed  in  1903  for  the  purchase  price 
of  a  mowing  machine  and  rake,  and  in  the  lat- 
ter note  it  was  recited  that,  in  consideration 
of  this  renewal  contract  and  the  extension  of 
time  hereby  given,  it  is  agreed  that  said  payee 
has  fully  kept  ana  made  good  all  its  represen- 
tations, warranties,  and  obligations  in  the  sale, 
of  said  machine,"  a  recovery  on  such  note 
could  not  be  prevented,  or  the  amount  thereof 
reduced,  on  the  ground  that  when  the  sale  was 
made  and  the  original  note  given  the  agent  of 
the  plaintiff  agreed  that  the  plaintiff  would 
open  an  agency  for  supplies  at  a  named  place 
where  the  purchaser  could  conveniently  get 
supplies  and  repairs  for  the  mower;  that  this 
furnished  a  consideration  for  the  note,  and 
that  the  seller  had  not  complied  with  such 
agreement.  Accordingly  in  a  suit  on  such  note 
it  was  not  error,  as  against  such  a  defense, 
to  direct  a  verdict  for  the  principal  and  inter- 
est specified  on  the  face  of  the  note.  American 
Car  Co.  V.  Atlanta  Street  Ry.  Co.,  100  Ga. 
254,  28  S.  E.  40;  Atlanta  Street  Ry.  Co.  v. 
American  Car  Co.,  103  Ga.  254,  29  S.  E.  925; 
Atlanta  Consolidated  Bottliug  Co.  v.  Hutchin- 
son, 109  Ga.  550,  35  S.  E.  124;  Madison  Sup- 
ply &  Hardware  Co.  v.  Brown  Carriage  Co., 
137  Ga.  195,  73  S.  E.  344. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  436-444;   Dec.  Dig.  §  176.^] 

2.  Bills   and   Notes    (§  537*) —Actions — 
Amount  of  Recovery— Attorney's  Fees. 

Where  a  promissory  note,  in  addition  tc 
principal  and  interest,  provided  for  the  pay- 
ment of  "reasooable  attorney's  fees  in  collect- 
ing by  suit  or  otherwise,"  the  presiding  judge 
was  not  authorized  to  direct  a  verdict  for  a 
certain  amount  as  attorney's  fees  because  of 
the  testimony  of  a  member  of  the  bar  that 
such    amount   would    be    reasonable,    although 
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there  was  no  conflicting  evidence  on  the  sub- 
ject. Baker  t.  Richmond  City  Mill  Works,  105 
Ga.  225,  31  S.  E.  426;  Jennings  t.  Strippling, 
127  Ga.  785,  56  S.-  B.  1026;  Proctor  v.  Crook- 
er,  129  Ga.  732,  59  S,  B.  781;  McCarthy  v. 
Lazarus,  137  Ga.  282,  73  S.  E.  493. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1862-1894;  Dec  Dig.  § 
537.*] 

3.  Appbal  and  Ebbob  ({§  714,  1140*)— <!k)8Ts 
(i  233*)— -Disposition  of  Cause— Affibm- 
ANCE  ON  Condition  —  Record  —  Cosxa  on 
Appeal. 

Direction  is  given  that  if,  within  20  days 
from  the  filing  of  the  remittitur  in  the  olSce  of 
the  clerk  of  the  superior  court,  the  defendant 
in  error  will  write  off  from  the  verdict  the 
amount  of  attorney's  fees  included  therein, 
the  judgment  will  stand  aflSrmed;  otherwise, 
it  will  be  reversed  and  a  new  trial  granted. 

<a)  It  is  stated  in  the  brief  of  counsel  for 
defendant  in  error  that  he  has  written  off  the 
recovery  of  attorney's  fees;  but  there  is  noth- 
ing in  the  record  or  bill  of  exceptions  to  show 
that  this  has  been  done,  and  this  court  is 
bound  to  act  upon  what  appears  from  the  rec- 
ord and  bill  of  exceptions. 

(b)  As  the  plaintiff  in  error  has  obtained  a 
material  modification  of  the  judgment  which  was 
rendered  against  him  in  the  trial  court,  judg- 
ment is  rendered  in  his  favor  for  the  costs  of 
bringing  the  case  to  this  court  and  the  costs 
in  this  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $S  2958-2963,  44&-4478; 
Dec.  Dig.  U  714,  1140;*  Costs,  Cent  Dig.  §{ 
884-891,  9^;   Dec  Dig.  {  233.*] 

Error  from  Superior  Court,  Wilcox  Coun- 
ty; U.  V.  Whipple,  Judge. 

Action  by  the  International  Harvester 
Company  of  America  against  J.  H.  Finley- 
son.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed,  on  condition. 

Dan  R.  Bruce,  of  Valdosta,  for  plaintiff 
in  error.  Hal  Lawson,  of  Abbeville,  for  de- 
fendant In  error. 

LUMPKIN,  J.  Judgment  affirmed,  on  con- 
dition.   All  the  Justices  concur. 


(138  Ga.  248) 

KENT  ▼.  GEIGER  et  aL 
(Supreme  Court  of  Georgia.    June  12,  1912.) 

(Byllabut  hy  the  Court.) 

Appeal  and  Ebbob  (J  687*)— Bill  of  Ex- 
ceptions—Delay IN  Cebtification— Dis- 
missal. 

A  bill  of  exceptions,  having  been  tendered 
to  the  trial  Judge  for  certification  on  a  given 
date,  was  returned  by  him  to  counsel  for  plain- 
tiff in  error  for  correction,  and  was  certified 
at  a  date  34  days  later.  The  certified  bill  of 
exceptions  contained  10  typewritten  pages.  In 
the  absence  of  any  statement  as  to  the  cause 
of  delay,  it  must  be  held  that  such  delay  was 
unreasonable,  and  therefore  that  the  bill  of 
exceptions  must  be  dismissed.  Mullin;;  v.  Ex- 
change Bank  of  Waycross,  137  Ga.  431,  73  S. 
E.  6»4. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
grror.  Cent  Dig.  U  ^04,  2405;  Dec.  Dig.  { 
537.*] 

Error  from   Superior  Court,  Montgomery 
County;  C.  B.  Conyers,  Judge. 
Action  by  J.  B.  Geiger  and  others,  relat- 


ors, against  W.  B.  Kent.  Judgment  for  re- 
lators»  and  defendant  brings  error.  Dis- 
missed. 

W.  W.  Bennett,  of  Baxley,  for  plaintiff  in 
error.  P.  H.  Saffold,  of  Swainsboro,  B.  J. 
Giles,  of  Lyons,  W.  C.  Davis,  of  Dublin, 
and  Echol  Graham,  of  McRae,  for  defendant 
in  error. 

ATKINSON,  J.  Writ  Of  error  dismissed. 
All  the  Justices  concur. 


038  Ga.  341) 

STAKNES  ▼.  STATE. 
(Supreme  Court  of  Georgia.    June  13,  1912.) 

(8yllahu8  hy  the  Court,) 

Criminal  Law  (|  1023*) —Appeal  — Final 
Decision— Declaration  of  Mistrial. 

Under  section  6138  of  the  Civil  Code  of 
1910.  "no  cause  shall  be  carried  to  the  Supreme 
Court  upon  any  bill  of  exceptions,  so  long  as 
the  same  is  pending  in  the  court  below,  unless 
the  decision  or  judgment  complained  o^  if  it 
had  been  rendered  as  claimed  by  the  plaintiff 
in  error,  would  have  been  a  final  disposition 
of  the  cause,  or  final  as  to  some  material  party 
thereto."  The  mere  passing  of  an  order  de- 
claring a  mistrial  in  a  capital  case  in  the  ab- 
sence of  the  defendant  terminates  the  trial, 
but  is  not  a  final  decision  in  the  cause,  which 
is  still  left  pending  for  trial  under  the  indict- 
ment Neither  is  it  a  ruling  upon  any  motion 
or  question  raised  by  the  plaintiff  in  error 
which  would  have  been  a  final  disposition  of 
the  cause  if  it  had  been  rendered  as  contended 
for  by  him.  Hence  a  bill  of  exceptions  com- 
plaining only  of  the  granting  of  an  order  de- 
claring a  mistrial  in  the  absence  of  the  defend- 
ant is  prematurely  brought,  and  will  be  dis- 
missed on  motion.  Oliveros  T.  State,  118  Ga. 
776,  45  S.  E.  596. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §(  2583-2598;  Dec  Dig.  § 
1023.*] 

Error  from  Superior  Court,  Floyd  County ; 
J.  W.  Maddox,  Judge. 

N.  li.  Stames  was  convicted  of  crime,  and 
brings  error.    Dismissed. 

Max  Meyerhardt  and  Denny  ft  Wright,  aU 
of  Rome,  for  plaintiff  in  error.  John  W. 
Bale,  Sol.  Gen.,  of  La  Fayette,  M.  U.  Mooty, 
of  La  Grange,  and  T.  S.  Felder,  Atty.  Gen., 
for  the  State. 

LUMPKIN,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 


(188  Oa.  219) 

FOWLER  ▼.  WOOD. 
(Supreme  Court  of  Georgia.    May  17,  1912.) 

(8ylldbu9  ty  the  Court,) 

1.  Vendor  and  Purchaseb  (J  176*)— Per- 
fobmazfcb  of  contract  ->  payment  ov 
Price— Abatement. 

A  bond  for  title  contained  the  usual  for- 
mal parts  and  the  recital  that  "the  condition 
of  the  obligation  is  such  that  whereas,  the 
aboye  bound  [obligor]  has  this  day  agreed  to 
sell  the  said  [obligee]  a  certain  tract  or  parcel 
of  land  lying  and  being  in  the  1,397th  and  5G2d 
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dist  G.  11,  and  bounded  as  follows:  [By 
lands  of  cotertninons  owners]— containing  242J4 
acres,  at  $12.50  an  acre,  and  known  as  the  W. 
C.  Williams  place,  for  the  sum  of  $3,031.25, 
and  has  given  his  promissorv  notes  dated  Sep- 
tember 4,  1906,  and  due  as  follows;"  the  dates 
upon  which  the  notes  fell  due  being  set  forth. 
In  defense  to  a  suit  on  the  notes,  the  obligee 
In  the  bond  pleaded  that  there  was  a  deficien- 
cy in  the  acreage,  and  that  the  land  described 
by  boundaries  contained  18%  acres  less  than 
had  been  represented  by  the  agent  of  the  ven- 
dor that  it  contained,  and  asited  a  propor- 
tional abatement  of  the  purchase  price  repre- 
sented by  the  promissory  notes  sued  on.  The 
plaintiff,  the  administrator  of  the  obligor  nam- 
ed in  the  bond  for  title,  contended  that  the 
sale  of  the  land  was  by  the  tract,  and  not  by 
the  acre.  Held,  construing  the  entire  instru- 
ment, that  the  sale  was  by  the  acre,  and,  that 
being  true,  the  defendant  was  entitled  to  a 
proportional  abatement  of  the  purchase  price. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  333-^0;  Dec.  Dig.  § 
176.*] 

2.   ViNDOB  AND    PUBOHASEB    ($  317*)— RBME- 

DIES   OTt   Vendor— Action  fob   Pbici&— In- 

fiTBUCnONS 

There  was  no  error  in  the  charge  of  the 
court  complained  of. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  934-937;  Dec.  Dig. 
(  317.*] 

Error  from  Superior  Court,  Gwinnett 
County;  C.  H.  Brand,  Judge. 

Action  by  T.  A.  Fowler,  administrator, 
against  E.  V.  Wood.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

I.  L.  Oakes,  of  Lawrenceville,  for  plaintiff 
in  error.  O.  A.  Nix,  of  Lawrenceville,  for 
defendant  in  error. 

BECK,  J.  The  plaintiff  in  error,  Fowler, 
administrator  upon  the  estate  of  Williams, 
brought  suit  upon  certain  promissory  notes 
against  Wood,  the  defendant  In  error.  The 
defendant  in  his  plea  admitted  the  execution 
of  the  notes,  their  delivery  to  the  plaintiff, 
and  the  ownership  of  the  latter,  but  con- 
tended, among  other  defenses,  that  the  notes 
were  given  for  the  purchase  price  of  a  cer- 
tain tract  or  parcel  of  land;  that  at  the  time 
of  the  execution  of  the  notes  a  bond  was  de- 
livered to  him,  conditioned  to  malse  title  to 
the  land  upOn  the  payment'  of  the  notes. 
The  bond  for  title  was  as  follows,  omitting 
the  formal  parts  and  the  recital  of  the  penal 
sum:  ''The  condition  of  the  obligation  is 
such  that  whereas,  the  above  bound  W.  C. 
Williams  has  this  day  agreed  to  sell  the  said 
E.  V.  Wood  a  certain  tract  or  parcel  of  land 
lying  and  being  in  the  1,397th  and  562d  dist 
G,  M.,  and  Iraunded  as  follows:  Adjoining 
lands  of  Mrs.  S.  E.  Cain,  A.  J.  Crane,  J.  W. 
Roebuck,  Isaac  Duncan,  J.  C.  Pool,  G.  W. 
Martin,  J.  S.  Hardy,  G.  W.  Hardy,  Mrs. 
Holman — containing  242%  acres,  at  $12.50 
an  acre,  known  as  the  W.  C.  Williams  place, 
for  the  sum  of  $3,031.25,  and  has  given  his 
promissory  notes  dated  September  4,  1906, 
and  due  as  follows  [reciting  the  dates  of 
each  note]:     Now,  if  the  said  E.  V.  Wood 


shall  well  and  truly  pay  the  said  several 
sums  of  money  at  the  time  or  times  specified, 
then  the  said  W.  C.  Williams  is  bound  to  ex- 
ecute to  the  said  E.  V.  Wood  or  assigns  a 
good  and  sufficient  title  to  the  aforesaid 
tract  of  land;  but  on  failure  of  the  said 
E.  V.  Wood  to  pay  the  aforesaid  sums  of 
money,  or  either  of  them,  at  times  specified, 
then  the  obligation  to  be  void  and  of  no  ef- 
fect*' Defendant  alleged  that  upon  a  sur- 
vey of  the  land  described  it  was  found  to 
contain  223%  acres,  or  about  18%  acres  less 
than  it  had  been  represented  to  contain,  and 
insisted  that  he  was  entitled  \o  a  proportion- 
al abatement  of  the  purchase  price.  The  ju- 
ry returned  a  verdict  in  favor  of  the  defend- 
ant, and  the  plaintiff's  motion  for  a  new 
trial  was  overruled. 

[1]  1.  Construing  the  entire  instrument  to- 
gether, we  are  of  the  opinion  that  the  bond 
for  title  set  out  in  the  statement  of  facts 
shows  a  sale  of  land  by  the  acre;  and,  that 
being  true,  the  defendant  was  entitled  to  an 
abatement  of  the  purchase  price  proportion- 
ally to  the  deficiency  in  acreage. 

[2]  2.  Exception  is  taken  to  the  following 
char^ge  of  the  court:  "But  at  last,  consider- 
ing the  whole  case,  all  that  occurred,  the 
burden  rests  upon  the  plaintiff  to  satisfy  you 
of  his  right  to  recover  in  the  case."  Immedi- 
ately preceding  this  instruction  the  court 
had  charged  the  jury  as  follows:  "Under 
his  plea  the  defendant  admitted  what  is 
known  as  a  prima  facie  case.  He  assumes 
the  burden  of  establishing  his  right  to  pre- 
vail on  account  of  the  allegations  set  up  in 
his  plea;  that  is  to  say,  he  admitted  the 
plaintiff  was  the  owner  and  holder  of  the 
notes  and  had  a  right  to  recover  upon  them, 
unless  he  could  show  he  did  not  have  the 
right.  When  he  did  that,  at  that  point  the 
plaintiff  was  entitled  to  recover  In  this  case 
before  any  evidence  was  introduced;  then 
the  plaintiff.  Fowler,  was  entitled  to  recover 
the  full  amount  appearing  to  be  sued  upon 
these  notes,  principal,  interest  and  attor- 
ney's fees.  At  that  point  defendant  takes  up 
the  issue  and  undertakes  to  show,  as  he 
contends,  that  he  is  not  entitled  to  recover 
that  amount  for  the  reasons  stated  to  you 
awhile  ago  and  set  forth  in  his  plea.  Then  he 
assumes  the  burden  at  that  point  to  establish 
his  contention.  The  burden  of  proof  in  the 
beginning  was  upon  the  plaintiff,  and  when 
he  made  this  admission  it  was  shifted  to  the 
defendant" 

We  do  not  think  this  charge  was  error. 
While  the  defendant  in  the  case,  by  admit- 
ting the  execution,  delivery,  and  ownership 
of  the  notes,  had  shown  a  prima  facie  case 
in  favor  of  the  plaintiff,  and  had  thereby 
assumed  the  burden  of  proof  and  obtained 
the  right  to  open  and  conclude,  as  the  ca.se 
developed  under  the  evidence  the  burden 
finally  rested  upon  the  plaintiff  "to  satisfy 
the  Jury,"  in   the  language  of  the   court's 
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charge,  "of  his  right  to  recover  In  the  case." 
When  the  bond  for  title  was  Introduced  in 
evidence  by  the  defendant,  it  showed  upon 
its  face,  as  we  have  ruled  above,  that  the 
sale  of  the  land  was  by  the  acre,  and  that 
the  defendant  was  entitled  to  an  abatement 
of  the  purchase  price  proportionally  to  the 
deficiency  in  acreage.  The  plaintiff  contend- 
ed that  the  words  *'at  $12.50  an  acre"'  were 
not  in  the  bond  for  title  when  it  was  deliver- 
ed to  the  defendant,  the  obligee  in  the  bond. 
The  defendant  insisted  that  those  words  were 
in  the  bond.  The  plaintiff  Introduced  evi- 
dence to  show  that  the  bond  had  been  altered 
by  the  insertion  of  this  very  material  stipula- 
tion. It  not  appearing  from  the  record  that 
the  bond  bore  internal  evidence  of  any  al- 
teration, prima  facie  upon  its  production  the 
case  stood  in  favor  of  the  defendant.  Wheth- 
er the  bond  had  been  changed  or  not  in  the 
respect  indicated  was  the  controlling  ques- 
tion in  the  case  under  the  evidence,  and  the 
right  of  the  plaintiff  to  recover  depended 
upon  his  showing  that  the  words  "at  $12.50 
an  acre"  had  been  inserted  in  the  bond  after 
its  delivery  to  the  defendant.  This  was  the 
vital,  controlling  issue  upon  which  the  plain- 
tlff*s  case  rested,  and  as  to  this  controlling 
question  the  burden  of  proof  was  upon  the 
plaintiff.  So,  in  the  language  of  the  court's 
charge,  "at  last,  considering  the  whole  case, 
all  that  occurred,  the  burden  rested  upon  the 
plaintiff  to  satisfy  the  jury  of  his  right  to 
recover  in  the  case." 

The  court  submitted  to  the  jury  for  their 
determination  the  question  as  to  whether 
the  sale  of  the  land  was  by  the  tract  or  by 
the  acre.  This  affords  the  plaintiff  in  error 
no  ground  of  complaint,  as  the  court  was 
authorized  to  instruct  the  jury,  under  the 
bond  for  title  as  it  appeared  to  be  written, 
ithat  the  sale  was  by  the  acre. 

Judgment  affirmed.  All  the  Justices  con- 
<:ur. 


<138  Ga.  342) 

WEBB  V.  NEWSOM,  Sheriff. 
(Supreme  Court  of  Georgia.     June  13,  1912.) 

(Syllabus  by  the  Court,) 

1.  Mandamus  (§  55*)  —  Affidavit  of  Ille- 
gality— Refusal  to  Accept. 

Mandamus  will  not  lie  as  a  remedy  to  com- 
pel a  sheriff  to  accept  an  affidavit  of  illegality 
filed  to  an  execution  issued  by  the  Comptroller 
General  against  a  tax  collector  in  default  and 
his  bondsmen,  and  which  was  levied  on  the 
property  of  one  of  the  alleged  bondsmen,  who 
avers  in  his  affidavit  of  illegaHty  that  he  did 
not  sign  the  tax  collector's  bond,  or  authorize 
any  one  else  to  do  so  for  him. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  §§  109-112;    Dec.  Dig.  §  55.*] 

2.  Execution  (§§  166,  171*)— Remedy— Affi- 
davit OF  ILLEOAUTT. 

In  such  case  an  equitable  petition  for  in- 
junction is  an  available  remedy,  when  filed  by 
a  bondsman. 

rEM.  Note. — For  other  cases,  see  Execution. 
Cent.  Dig.  §§  485,  486,  497-518 ;  l>et.  Dig.  §S 
166.  171.*] 


Error  from  Superior  Court,  Brooks  Coun- 
ty; W.  E.  Thomas,  Judge. 

Action  by  J.  C.  Webb  for  writ  of  manda- 
mus against  J.  B.  Newsom,  Sheriff.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Shipp  &  Kline,  of  Moultrie,  for  plaintiff 
in  error.  Ben  net.  Long  &  Uarrold,  for  de- 
fendant in  error. 

HILL,  J.  The  Comptroller  General  issued 
a  fl.  fa.  against  Gibson,  as  the  tax  collector 
of  Brooks  county,  and  the  sureties  on  his 
bond,  for  the  sum  of  $5,596.33.  This  execu- 
tion was  levied  by  the  sheriff  of  Brooks  coun- 
ty on  the  property  of  J.  C.  Webb,  one  of  the 
alleged  sureties  on  the  collector's  bond. 
Webb  tendered  an  afladavit  of  illegality  to 
the  sheriff,  wherein  he  alleged,  among  other 
things,  that  he  did  not  sign  the  bond  of  the 
tax  collector,  or  authorize  any  one  else  to 
sign  his  name  thereto.  This  affidavit  was  re- 
fused by  the  sheriff,  who  continued  to  adver- 
tise Webb's  property  for  sale.  Before  the 
date  of  the  sale  of  the  property  Webb  pre- 
sented a  petition  for  mandamus  to  the  Judge 
of  the  superior  court  of  the  circuit  in  which 
the  parties  resided,  praying  that  the  sheriff 
be  required  to  accept  the  illegality  and  file 
the  same  with  the  clerk  of  the  superior  court 
of  Brooks  county  for  trial.  The  judge  to 
whom  the  petition  was  presented  denied  the 
writ  as  prayed  for,  on  the  sole  ground  thnt 
'illegality  was  not  and  Is  not  the  remedy  of 
the  plaintiff."  To  this  judgment  the  plain- 
tiff excepts,  and  brings  his  case  to  this  court 
by  bill  of  exceptions  for  review. 

[1]  1.  The  only  question  to  be  decided  is 
whether  the  court  erred  in  denying  the  writ 
of  mandamus,  and  in  holding  that  affidavit 
of  illegality  was  not  the  proper  remedy  of 
the  plaintiff.  We  think  the  court  was  cor- 
rect in  so  holding.  The  earlier  decisions  of 
this  court,  based  upon  Tax  Act  1804  (Cobb's 
Digest,  p.  1052)  §  24,  were  to  the  effect  that 
an  affidavit  of  illegality  would  not  lie  to  an 
execution  proceeding  against  a  defaulting  tax 
collector  and  his  sureties.  And  it  was  held 
that  that  part  of  the  act  of  1804  which  pro- 
hibits an  affidavit  of  illegality  from  being 
entertained  by  the  courts  was  constitutional. 
Eve  V.  State,  21  Ga.  50,  59.  See,  also,  Per- 
kins v.  State,  101  Ga.  291.  28  S.  E.  840.  By 
the  act  of  1823  the  duty  of  issuing  executions 
was  changed  from  the  Treasurer  to  the 
Comptroller  General.  Cobb's  Digest,-  p.  1025. 
The  general  rule  was  stated,  in  some  of  the 
earlier  decisions,  to  be  that  there  could  be 
no  judicial  interference  hindering  or  delay- 
ing the  state  in  the  collection  of  taxes  due  it. 
See  Decker  v.  McGowan,  59  Ga.  805;  Brown 
V.  Barnes,  99  Ga.  4,  26  S.  EX  86;  Bohler  v. 
Schneider,  49  Ga.  201.  It  was  said,  in  some 
decisions,  that  the  parties  complaining  must 
pay  the  taxes  and  pursue  their  remedy,  el- 
I  ther  against  the  tax  collector  individually, 
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or  the  taxpayer  could  pay  to  "the  govern- 
ment what  it  demanded  of  him,  at  the  time 
of  the  demand,  as  he  will  be  certain  of  get- 
ting it  back,  with  interest,  after  more  or  less 
of  delay.*'  Jnst  how  is  not  stated.  This  last 
view  was  expressed  in  Eve  v.  State,  21  Ga. 
59.  See,  also,  Cody  v.  Lennard,  45  Ga.  85, 
88;  Vanover  v.  Justices,  27  Ga.  354,  357; 
Yancey  v.  Manchester  Mfg.  Co.,  33  Ga.  622. 
Prior  to  the  act  of  1910,  following  the  de- 
cision of  the  Supreme  Court  of  the  United 
States  in  the  cases  of  Central  of  Ga.  By.  Co. 
V.  Wright,  Compt  Gen.,  207  U.  S.  127,  28 
Sup.  Ct  47,  52  L.  Ed.  134,  12  Ann.  Cas.  463, 
and  Geor^  Railroad  &  Baulking  Co.  v. 
Wright,  Compt.  Gen.,  207  U.  S.  127,  28  Sup. 
Ct  47,  52  L.  Ed.  134,  12  Ann.  Cas.  463,  the 
declared  policy  of  the  state  was  that  there 
should  be  no  replevin,  or  judicial  interfer- 
ence, in  any  levy  or  distress  for  taxes  due 
under  the  Code,  but  the  party  injured  was 
left  *'to  his  proper  remedy  in  any  court  of 
law  having  jurisdiction  thereof."  1  Civil 
Code  1895,  §  903,  and  citations.  In  the  cas- 
es just  dted,  on  page  131  of  207  U.  S.,  on 
page  48  of  28  Sup.  Ct.  (52  U  Ed.  134,  12  Ann. 
Cas.  463),  it  was  said:  "Actions  were  begun 
by  the  plaintiifs  in  error,  in  the  superior 
court  of  Fulton  county,  to  enjoin  the  en- 
forcement of  executions  in  the  hands  of  the 
sheriff,  issued  for  taxes  assessed  by  the 
Comptroller  General  on  the  shares  of  the  cor- 
porate stock  of  the  Western  Railway  of  Ala- 
bama, an  Alabama  corporation,  which  stock 
was  alleged  to  be  held  and  owned  by  the 
plaintiffs  in  error.  The  superior  court  re- 
fused to  award  an  injunction.  Upon  writs 
of  error  the  Supreme  Court  affirmed  the  judg- 
ments of  the  court  below.  124  Ga.  596,  53 
S.  E.  251;  124  Ga.  630,  53  S.  B.  207.  The 
cases  were  remitted  to  the  superior  court  of 
Fulton  county,  and  that  court  rendered  final 
decrees  in  favor  of  the  defendants  below, 
holding  the  tax  executions  to  be  lawful.  The 
cases  were  again  taken  to  the  Supreme  Court 
of  Georgia  and  there  affirmed.  125  Ga.  589, 
54  S.  B.  ^;  125  Ga.  617,  54  S.  B.  64."  And, 
after  an  elaborate  discussion  of  the  tax  laws 
of  Georgia,  the  decision  of  this  court,  hold- 
ing that  an  injunction  would  not  lie  in  those 
cases,  was  reversed,  on  the  ground  that  the 
tax  system  of  this  state  did  not  afford  due 
process  of  law  under  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States. 
Subsequaitly  to  the  decision  last  cited,  the 
Legislature  of  this  state  amended  the  law 
relative  to  the  method  of  assessing  and  col- 
lecting taxes.  Acts  1910,  p.  22.  By  the 
fourth  section  of  that  act  it  is  provided  that, 
"should  the  taxpayer  desire  to  contest  the 
taxability  of  said  property  under  this  sec- 
tion, he  may  do  so  by  petition  in  equity  in 
the  superior  court  of  the  county  where  said 
property  is  assessed."  Thus  it  will  be  seen 
that  the  policy  adopted  by  the  Legislature 
of  the  state  as  to  the  method  of  contesting 
the  "taxability  of  said  pr(^[)erty"  is  by  "peti- 


tion in  equity  In  the  superior  court  of  the 
county  where  the  property  is  assessed." 

No  constitutional  question  was  raised  by 
the  earlier  decisions,  which  were  rendered 
prior  to  the  adoption  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States.  Nor  was  the  kind  of  remedy  to  be 
used  decided,  but  merely  the  right  to  test  the 
enforcement  of  the  execution  at  all.  The 
cases  where  this  court  held  that  illegality 
would  not  lie  would  probably  have  applied 
to  any  other  remedy  under  the  act  of  1804. 
But  the  Supreme  Court  of  the  United  States, 
in  the  Wright  Cases,  supra,  reversing  this 
court,  held  that  a  taxpayer  must  have  a 
hearing  and  due  process  of  law.  And  if  this 
is  true  as  to  the  taxpayer,  how  much  more 
must  it  hold  good  as  to  a  security  on  a  tax 
collector's  bond,  who  avers  that  he  never 
signed  the  bond  at  all,  or  authorized  any  one 
to  sign  it  for  him.  In  other  words,  that  he 
is  not  even  surety  on  the  bond  and  that  no 
liability  attaches  to  him. 

What,  then,  is  the  remedy  in  such  a  case? 
For,  for  every  right  there  must  be  a  remedy. 
Our  CivU  Code  1910,  i|  1034-1041,  provides 
that  any  railroad  company,  desiring  to  resist 
the  collection  of  the  tax  provided  for  in  the 
preceding  sections,  may  resist  its  collection 
by  filing  an  affidavit  of  illegality  to  the  ex- 
ecution issued  by  the  Comptroller  General, 
which  shall  be  returnable  to  the  superior 
court  of  Fulton  county,  to  be  determined  as 
other  illegalities.  This  is  the  only  case 
where  provision  is  made  for  the  return  of 
illegality  in  such  cases,  so  far  as  we  know, 
except  by  municipal  charter  in  some  instanc- 
es. Under  the  law  the  Comptroller  General 
issues  the  tax  fi.  fa.,  but  no  provision  is 
made  generally,  or  otherwise,  for  the  return 
of  an  illegality  to  the  Comptroller  General, 
who  has  no  authority  to  try  it  The  general 
rule  is  that  an  illegality  must  be  returned 
to  the  court  from  which  the  fi.  fa.  issues. 
Civil  Code  1910,  {  5307.  But  the  Comptrol- 
ler General  is  not  a  court,  and  no  express 
authority  has  been  conferred  on  him  by  the 
Legislature  to  hear  and  determine  such 
cases.  If  the  sheriff  of  Brooks  county  had 
taken  the  illegality  tendered  him  in  tliis 
case,  where  would  he  have  returned  it?  No 
place  has  been  fixed  by  law  for  returning  it, 
and  he  properly  declined  to  take  It  Man- 
damus, therefore,  would  not  lie  to  compel 
the  sheriff  to  take  the  affidavit  of  illegality. 

[2]  2.  What  then,  is  the  remedy  in  a  case 
like  the  present?  Reasoning  by  analogy  from 
former  decisions  of  this  court,  and  from  the 
act  of  the  Legislature  of  1910,  supra,  in  the 
case  of  the  taxpayer,  where  petition  to  a 
court  of  equity  and  iujunction  is  the  declar- 
ed remedy,  we  hold  that  injunction  is  a  prop- 
er remedy  in  a  case  like  the  present.  City 
of  Atlanta  v.  Jacobs,  125  Ga.  528,  54  S.  E. 
534.  In  the  older  cases,  holding  that  ille- 
gality would  not  lie,  the  form  of  the  remedy 
was  not  attacked  merely,  but  the  right  to  in- 
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terfere  at  all.  Neither  did  the  cases  holding 
that  injunction  was  a  remedy  establish  the 
fact  that  resort  to  a  court  of  equity  was 
the  exclusive  remedy;  but  they  recognize 
that  it  is  a  remedy,  and  the  Legislature,  fol- 
lowing the  decision  in  the  Wright  Gases, 
supra,  provided  for  an  equitable  proceeding 
by  a  taxpayer.  It  Is  true  that  none  of  the 
acts  or  decisions  apply  in  terms  to  the  bonds- 
men of  tax  collectors,  but  only  to  taxpayers 
and  tax  collectors;  but,  analogizing  from 
the  act  of  1910,  we  think  the  better  view  is 
that  the  remedy  is  by  equitable  petition  and 
injunction.  Instances  may  be  conceived 
where  the  only  adequate  relief  would  be  in  a 
court  of  equity.  This  is  an  available  rem- 
edy, and  mandamus  to  compel  the  sheriff  to 
take  an  affidavit  of  illegality  will  not  lie. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(11  Ga.  App.  ao8) 

CRUMM  v.  J.  P.  ALLEN  &  CO. 
(No.  8,932.) 

(Court  of  Appeals  of  Georgia.    April  16,  1912. 
On  Motion  for  Rehearing,  May  27,  1912.) 

(8yllahu9  hy  the  Court.) 

1.  COBPOBATIONB   (S   524*)— ACTION   BSFOBB  ▲ 

JusTicifr— AppBAii— Who  May  Enteb. 

Any  officer  or  agent  of  a  corporation 
against  whom  a  suit  has  been  brougnt  in  a 
justice's  court,  who  appears  and  manages  the 
case  in  behali  of  the  corporation,  may  enter 
an  appeal  for  the  corporation. 

[^Ed.  Note.—For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  {(  2131-2137;  Dec.  Dig.  ( 
524.*] 

2.  Evidence  ((  577*)— Evidence  at  Fobkeb 

TBI  AI/—*  *IN  ACCESSIBLE*  '—WITNESS. 

A  party  to  a  pending  case  is  not,  though 
beyond  the  jurisdiction  of  the  court  when  the 
case  is  tried,  ''inaccessible,'*  within  the  mean- 
ing of  section  5773  of  the  Civil  Code  of  1910, 
so  as  to  authorize  the  introduction  of  his  tes- 
timony delivered  on  a  former  trial  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Evideuce, 
Cent.  Dig.  {  2406;    Dec.  Dig.  §  577.* 

("or  other  definitions,  see  Words  and  Phras- 
es, voL  4,  p.  3488.1 

3.  Justices  op  the  Peace  (|  111*)— Tbialt- 
Nonsuit. 

Where  a  case  has  been  called  for  trial  in 
a  justice's  court,  and  the  attorney  for  the 
plaintiff  announces  ready,  participates  in  the 
selection  of  a  jury,  and  offers  evidence  in  be- 
half of  his  client,  the  justice  of  the  peace  is 
Dot  authorised  to  grant  a  nonsuit,  though  the 
plaintiff  fails  to  make  out  his  case;  and  the 
case  should  be  disposed  of  by  a  verdict  of  the 
jury  in  the  defendant's  favor. 

[Ed.  Note.—For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  364;   Dec.  Dig.  {  111.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  I.  Pendleton,  Judge. 

Action  by  C.  V.  Crumm  against  J.  P.  Al- 
len &  Co.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Lowndes  Calhoun,  of  Atlanta,  for  plaintiff 
in  error.  George  Gordon,  of  Atlanta,  for  de- 
fendant in  error. 


PCTTLE,  J.  The  certiorari  was  overruled. 
It  appears  from  the  petition,  which  is  veri- 
fied by  the  magistrate's  answer,  that  the 
defendant,  a  corporation,  was  sued  in  a  jus- 
tice's court  upon  an  open  account  A  plea 
was  filed  by  the  defendant,  denying  Indebt- 
edness, and  this  plea  was  verified  by  the 
oath  of  J.  P.  Allen,  who  swore  that  he  was 
authorized  to  file  the  plea,  and  was  familiar 
with  the  fact9  therein  stated.  The  Judgment 
of  the  magistrate  was  in  favor  of  the  plain- 
tiff, and  the  defendant  entered  an  appeal  to 
a  jury  in  the  Justice's  court.  The  appeal 
and  bond  were  signed,  "J.  P.  Allen  Company, 
per  J.  P.  Allen,  Secretary."  When  the  case 
was  called  for  trial  on  the  appeal,  a  motion 
was  made  to  dismiss  the  appeal,  upon  the 
ground  that  the  appeal  and  bond  had  not 
been  executed  by  an  authorized  officer  of  the 
corporation.  The  justice  postponed  decision 
on  this  motion,  and  allowed  the  defendant  to 
file  at  the  next  term  of  the  court  a  written 
ratification  of  the  act  of  J.  P.  Allen  in  enter- 
ing the  appeal,  which  ratification  was  duly 
executed  by  the  corporation,  and  under  its 
seal.  The  motion  to  dismiss  the  appeal  was 
overruled.  The  plaintiff  announced  ready 
for  trial,  and  a  jury  was  stricken.  The  at- 
torney for  the  plaintiff  testified'  that  she  was 
absent  in  the  city  of  New  York,  and  he  offer- 
ed to  prove  the  testimony  of  the  plaintiff 
delivered  on  a  previous  trial  of  the  case.  The 
court  refused  to  permit  this,  and,  the  plain- 
tiff offering  no  other  evidence,  the  defendant 
was  allowed  to  take  a  verdict 

1.  Section  5002  of  the  Civil  Code  of  1910 
provides  that  *'an  appeal  may  be  entered  by 
the  plaintiff  or  defendant  in  person,  or  by  his 
attorney  at  law  or  in  fact"  Section  5005 
provides  that,  "in  case  of  corporations,  the 
appeal  may  be  entered  by  the  president  or 
any  agent  thereof  managing  the  case,  or  by 
the  attorney  of  record."  Coimsel  for  the 
plaintiff  in  error  rely  upon  King  Hardware 
Co.  V.  Bowden,  113  Ga.  924,  89  S.  E.  404, 
to  sustain  the  propdsition  that  a  secretary 
and  treasurer  of  a  corporation  is  not,  by  vir- 
tue of  his  ofito,  clothed  with  the  authority 
to  sign  an  appeal  bond  and  enter  an  appeal 
in  behalf  of  the  corporation.  It  may  be  con- 
ceded that  the  decision  relied  on  sustains  the 
position  taken  by  counsel;  and  that  the  ap- 
peal in  the  present  case  could  not  on  its  face 
be  said  to  have  been  entered  by  an  author- 
ized agent  of  the  defendant  A  corporation 
can,  of  course,  act  only  through  an  agent; 
and  any  officer  duly  authorized  so  to  do  by 
the  corporation  may  enter  an  appeal  in  its 
behalf.  If,  therefore,  a  person  undertakes  to 
enter  an  appeal  In  behalf  of  a  corporation,  it 
should  appear  that  he  has  been  clothed  with 
authority  to  act  for  the  corporation  and  bind 
it  by  the  appeal  so  entered.  But  section 
5005  of  the  Civil  Code  of  1910  expressly  pro- 
vides that  any  officer  of  the  corporation  man- 
aging the  case  may  enter  the  appeal.    We  do 
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not  think  It  absolutely  essential  tbat  the  ap* 
peal  itself  should  recite  that  the  person  act- 
ing for  the  corporation  was  the  agent  man- 
aging the  case.  The  appeal  Is  valid  if  It  ap- 
pears from  the  record  In  the  case,  and  if  the 
court  knows  as  a  matter  of  fkct,  that  the 
person  thus  undertaking  to  bind  the  corpora- 
tion by  the  appeal  Is  its  agent  managing  the 
case.  The  record  shows  that  J.  P.  Allen  filed 
the  pl»%  In  behalf  of  the  corporation,  and 
made  oath  to  the  defense  that  he  was  author- 
ized to  file  the  plea,  and  was  familiar  with 
the  facts  therein  stated,  and  that  these  state- 
ments were  true.  It  is  therefore  apparent 
that  Allen  was  the  agent  of  the  corporation 
managing  the  case,  and,  as  such,  he  had  au- 
thority to  enter  the  appeal.  This  being  so, 
no  ratification  of  such  authority  was  neces- 
sary ;  and  it  is  immaterial  whether  the  ratifi- 
cation filed  In  this  case  would  have  been  suf- 
ficient if  the  agent  entering  the  appeal  had 
been  undertaking  to  act  as  an  attorney  In 
fact  under  the  proTlsions  of  section  6002  of 
the  GlTll  Code  of  1910. 

[2]  2.  Error  is  assigned  upon  the  refusal 
of  the  Justice  of  the  peace  to  permit  proof 
of  the  testimony  of  the  plaintiff  in  a  former 
trial  of  the  case.  The  CItU  Ck)de  of  1910,  | 
6773,  provides:  'The  testimony  of  a  witness, 
since  deceased,  or  disqualified,  or  inaccessible 
for  any  cause,  given  under  oath  on  a  former 
trial,  upon  substantially  the  same  issue  and 
between  substantially  the  same  parties,  may 
be  proved  by  any  one  who  heard  it,  and  who 
professes  to  remember  the  substance  of  the 
entire  testimony  as  to  the  particular  matter 
about  which  he  testifies."  Counsel  raises  the 
rather  novel  point  that  his  client  was  Inae- 
cessible,'  within  the  meaning  of  this  section 
of  the  Code,  so  as  to  authorise  the  admission 
of  her  testimony  on  a  former  trial;  but  we 
do  not  think  the  case  comes  within  either  the 
letter  or  the  eplrit  of  the  statute.  The  whole 
purpose  of  the  statute  was  to  enable  a  party 
to  obtain  the  benefit  of  the  testimony  on  a 
former  trial  of  an  absent  witness,  inaccessi- 
ble to  the  court,  without  the  consent  or  pro- 
cnrem^tt  of  the  party.  If  a  party  should 
procure  the  absence  of  a  witness  beyond  the 
jurisdiction  of  the  court,  or  do  anything  to 
bring  about  such  absence,  he  certainly  would 
not  be  permitted  to  use  the  former  testimony 
of  the  witness.  The  statute  means  that  the 
witness  whose  testimony  Is  sought  is  inacces- 
sible, both  to  the  party  desiring  his  testimony 
and  to  the  court  Certainly  it  could  not  be 
said  that  a  party  could  ever  be  Inaccessible 
to  himself.  He  Is  presumed  to  know  when 
his  case  will  be  called  for  trial;  and  it  is 
his  duty  to  be  present  if  he  desires  to  offer 
faimself  as  a  witness,  or  to  testify  by  depo- 
sitions in  support  of  his  dalm.  It  has  fre- 
quently been  held  that,  while  secondary  evi- 
dence of  the  contents  of  a  writing  is  admissi- 
ble wh«i  the  writing  is  beyond  the  jurisdio- 
tlon  of  the  court,  yet  that,  where  the  writing 
Is  In  the  possession  of  a  party  to  the  eas^  it 


cannot  be  said  to  be  beyond  tiie  Jurisdiction 
until  it  has  been  determined  by  notice  to 
produce  that  the  writing  is  not  in  the  power, 
custody,  or  control  of  such  party;  for,  where 
a  writing  Is  In  the  possession  of  one  of  the 
parties  to  the  case,  it  cannot  be  said  to  be 
inaccessible.  Cutter-Tower  Co.  v.  Clements, 
6  Gk.  App.  291,  63  S.  B.  58.  If  a  party  to  a 
pending  case  should  die,  evidence  of  his  tes- 
timony on  a  former  trial  of  the  case  would 
be  admissible;  but  it  can  never  be  said  that 
a  party  in  life  is  so  inaccessible,  within  the 
meaning  of  the  statute,  as  to  autiiori2se  proof 
of  his  testimony  offered  on  a  former  trial  of 
the  case. 

[3]  3.  The  only  other  point  arises  upon  tho 
contention  that  the  Justice  should  have  dis- 
missed the  action  or  granted  a  nonsuit;  and 
that  he  had  no  right  to  permit  a  verdict  to 
be  returned  in  favor  of  the. defendant  Coun- 
sel rely  upon  Bateman  v.  Smith  Gin  Co.,  98 
Ga.  219,  25  S.  EL  422,  to  support  this  conten- 
tion. In  that  case  the  plaintiff  failed  to  tcp- 
pear;  and  the  Justice  permitted  counsel  for 
the  defendant  to  impanel  a  Jury  and  take  a 
verdict  in  his  favor.  It  appears  in  the  pres- 
ent case  that  counsel  for  the  plaintiff  were 
present  in  court  when  the  case  was  called, 
announced  ready  for  trial,  and  Joined  with 
the  defendant's  counsel  in  the  selection  of  a 
Jury.  It  further  appears  that  the  plaintiff 
did  offer  evidence,  because  her  counsel  took 
the  stand  in  her  behalf  and  testified  that  she 
was  absent  in  New  York.  The  mere  fact  that 
he  was  not  allowed  to  testify  further  what 
the  plaintiff  had  sworn  to  on  a  former  trial 
Is  immaterial.  The  case  was  not  different 
from  any  other,  where  the  plaintiff  has  offer- 
ed evidence  and  failed  to  make  out  the  case. 
The  Justice  of  the  peace  had  no  right  to 
award  a  nonsuit,  and  had  very  little,  if  any, 
control  over  the  case  at  alL  The  Jury  stood 
in  the  place  of  the  magistrate,  were  Judges 
of  both  the  law  and  the  facts;  and,  under 
the  circumstances,  the  only  proper  disposi- 
tion that  could  have  been  made  of  the  case 
was  by  a  verdict  in  the  defendant's  favor. 
See  Favors  v.  Johnson,  79  Ga.  653,  4  S.  B. 
425. 

Judgment  affirmed. 

On  Motion  fbr  Rehearing. 

Counsel  for  the  plaintiff  in  error  has  filed 
a  motion  for  rehearing,  upon  the  ground  that 
this  court. has  misapprehended  the  scope  and 
effect  of  the  ruling  of  the  Supreme  Court  in 
the  case  of  King  Hardware  Co.  v.  Bowden^ 
cited  in  the  opinion.  A  decision  of  the  Su* 
preme  Court  is  binding  upon  this  court  as  a 
precedent  only  in  so  far  as  the  ruling  therein 
announced  may  have  been  authorized  by  the 
facts  of  the  case  under  consideration.  In  the 
Bowden  Case,  it  appears  that  the  attorney 
for  the  King  Hardware  Company  stated  in 
his  place  that  C  L.  King;  who  signed  the  ap- 
peal bond,  was  the  agent  of  the  King  Hard- 
ware Company  managing  the  cas%   This  was 
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the  only  evidence  before  the  court  that  King 
was  the  agent  of  the  company  managing  the 
case;  and  the  only  question  really  presented 
to  the  Supreme  Court  for  decision  was 
whether  this  statement  of  counsel  was  suffi- 
cient to  show  that  King  had  authority  to  en- 
ter the  appeal  in  behalf  of  the  King  Hard- 
ware Company.  We  do  not  feel  bound  to  ex- 
tend the  doctrine  of  that  decision  further 
than  the  facts  of  the  case  demand.  It  is 
true  that  the  Supreme  Court  in  the  course  of 
the  opinion,  said  that  the  bond  should  on  its 
face  disclose  that  it  was  executed  by  some 
person  authorized  to  sign  thereto  the  appel- 
lant's name;  but,  as  we  have  shown,  this 
statement  of  the  court  was  obiter,  and  we 
think  the  ruling  which  we  have  heretofore 
announced  is  to  the  effect  that,  where  the  rec- 
ord itself  discloses  that  the  person  who  sign- 
ed the  appeal  bond  in  behalf  of  the  appellant 
corporation  was  in  fact  its  agent  managing 
the  case,  this  would  be  sufficient  to  save  the 
appeal. 

Moreover,  the  Supreme  Court  held  directly, 
in  Sanders  v.  Mathewson,  121  6a.  302,  48  S. 
E.  946,  that,  to  render  the  appeal  valid,  it 
was  not  necessary  that  the  appellant  should 
sign  the  appeal  bond  at  all.  In  the  course  of 
the  opinion,  Mr.  Justice  Lamar  said  that,  in 
order  to  show  that  the  appellant  assented  to 
the  appeal,  good  practice  would  suggest  that 
he  or  his  authorized  attorney  should  execute 
the  bond;  and  the  case  of  King  Hardware 
Company  v.  Bowden  is  cited  in  support  of 
this  proposition.  But,  nevertheless,  the  court 
held  that,  there,  being  no  statute  in  this  state 
requiring  the  appellant  to  sign  the  bond,  his 
failure  to  do  so  would  not  work  the  dismissal 
of  the  appeal,  if  the  proper  security  were 
given.  As  was  said  by  the  learned  justice 
who  wrote  the  opinion:  **Here  the  bond  re- 
cites that  the  appeal  was  by  the  appellant, 
and  that  she  tendered  the  security.  Inas- 
much as  there  has  already  been  a  Judgment 
against  her,  and  she  is  bound  thereby,  and 
will  likewise  be  bound  for  the  eventual  con- 
demnation money,  in  case  another  Judgment 
is  recovered  against  her  on  the  appeal,  it  is 
a  needless  thing  for  the  appellant  to  sign  the 
appeal  bond.  The  appellee  requires  nothing 
more  from  him,  except  security;  and  that  is 
furnished  when  the  surety  signs  the  bond." 

The  copy  bond  appearing  in  the  record  of 
the  present  case  does  not  disclose  that  it  was 
signed  by  the  surety;  but,  inasmuch  as  no 
point  is  made  on  this  by  the  plaintiff  in  er- 
ror, and  no  motion  was  made  to  dismiss  the 
appeal  for  this  reason,  we  assume  that  the 
omission  of  the  name  of  the  security  was  a 
clerical  error  in  the  copy,  in  view  of  the  fact 
that  the  bond  recites  on  its  face  that  the  ap- 
pellant, J.  P.  Allen  &  Co.,  comes  and  tenders 
a  named  person  as  security.  Of  course,  it 
must  appear  in  all  cases  that  the  appellant 
consented  to  the  appeal.  The  present  record 
discloses  that  Allen  filed  a  defense  for  the 


corporation,  verifying  the  truth  thereof  by 
his  affidavit,  and  that  afterwards  the  corpo- 
ration filed  in  the  Justice's  court  a  document* 
under  the  seal  of  corporation,  stating  that 
Allen  did  have  authority  to  enter  the  appeal 
for  the  corporation,  and  that  it  ratified  hia 
act  in  so  doing.  It  is  true  that  this  written 
ratification  was  not  filed  within  the  time  re- 
quired by  section  5002,  Civil  Code  1910;  but, 
nevertheless,  it  can  be  looked  to  for  the  pur- 
pose of  showing  that  the  corporation  had  in 
fact  assented  to  the  entering  of  the  appeal  by 
its  officer  and  agent,  Allen.  We  see  no  rea- 
son for  changing  the  view  expressed  in  the 
opinion  originally  filed  in  this  case,  and  we 
adhere  to  the  decision  then  made. 
Motion  denied. 

(11  Qa.  App.  246) 

O'CONNOR  et  al  v.  UNITED  STATES,  for 

use  of  WM.  M.  BYRD  &  CO. 

(No.  4,117.) 

(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(Syllabus  by  the  CourtJ 

1.  Evidence  ({  175*)— Best  and  Secondabt 
Evidence— Certified  Copt. 

Whenever  in  a  suit  in  one  of  the  courts  of 
this  state  the  contents  of  a  public  document  of 
the  United  States  government  become  mate- 
rial as  evidence,  a  duly  certified  copy  of  such 
document  is  the  best  evidence  of  which  the 
nature  of  the  case  will  admit;  the  original  of 
the  document  being  required,  by  the  acts  of 
Congress  and  the  rules  and  regulations  of  that 
department  of  the  United  States  government 
having  custody  of  tiie  paper,  to  be  kept  on 
file  in  the  proper  office  of  such  department 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  661,  565,  568,  569;  Dec  Dig.  § 
175.*] 

2.  Justices  ot  the  Peace  (|  84*)— Pbocb- 
DURE— Time  fob  Making  Defense. 

When  suit  is  brought  in  a  justice's  court 
upon  a  written  instrument  other  than  an  un- 
conditional contract,  it  is  not  necessary  that 
the  defendant  shall  file  his  defense  at  the  first 
term.  The  marking  of  the  name  of  his  counsel 
on  the  doclcet  is  sufficient  appearance,  and  the 
defendant  may  make  his  formal  defense  at  any 
time  before  final  triaL 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |i  26^278;  Dec  Dig.  { 
84.*] 

3.  United  States    (§  67*)— Co nteacts— Ac- 
tions ON  Contbactors'  Bonds. 

This  being  an  action  upon  the  bond  of  a 
contractor  with  the  United  States  government, 
conditioned  to  pay  the  claims  of  all  laborers 
and  materialmen  which  the  contractor  failed  to 
settle,  and  there  being  no  proof  either  of  the 
breach  of  the  bond  or  of  the  amount  which  the 
plaintiffs  were  entitled  to  recover,  a  verdict 
and  judgment  in  favor  of  the  plaintiffs  were 
unauthorized,  and  should  have  been  set  aside 
on  certiorari. 

[Eid.  Note.— For  other  cases,  see  United 
States,  Cent.  Dig.  §  50;  Dec  Dig.  {  67.*] 

4.  EviDBNCB  (§  48*)— Judicial  Noticed— Rec- 
ord IN  Other  Cause. 

In  the  trial  of  one  case  the  court  cannot 
take  judicial  notice  of  the  record  of  another 
case  even  in  the  same  court,  without  its  formal 
introduction  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  62-65;    Dec.  Dig.  §  43.*] 
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(Additional  SyUahu*  hy  EditoHal  Staff.) 

5.  EviDENCB    (I   157*)  —  "Secondabt    Evi- 
dence." 

Secondary  evidence  is  such  evidence  as 
from  necessity  in  some  cases  is  substituted  for 
stronger  and  better  proof. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §S  460-470;    Dec.  Dig.  |  157.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7,  pp.  6378,  6379.] 

Error  from  Superior  Court,  Richmond 
County;    H.  C.  Hammond,  Judge. 

Action  by  the  United  States  of  America, 
for  the  use  of  Wm.  M.  Byrd  &  Co.,  against 
E.  J.  O'Connor  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed- 

Goodrich  contracted  with  the  United 
States  government  through  one  of  its  quaiv 
termasters  to  erect  a  public  building,  and 
gave  bond  payable  to  the  United  States  of 
America,  with  O'Connor  and  Schweers  as 
sureties,  in  which  it  was  stipulated  that 
Goodrich  should  make  full  payment  to  all 
persons  supplying  him  with  labor  or  materi- 
als in  the  prosecution  of  the  work.  Wm.  M. 
Byrd  &  Co.  furnished  certain  materials  to 
the  contractor,  and,  upon  his  failure  to  pay 
for  them,  sued  him  in  a  justice's  court,  and 
obtained  a  Judgment.  Suit  upon  the  t>ond 
was  afterwards  brought  in  the  justice's  court, 
in  the  name  of  the  United  States  of  America, 
for  the  use  of  Byrd  &  Co.,  to  recover  the 
amount  of  that  judgment.  No  written  de- 
fense was  filed  at  the  first  term,  hut  counsel 
for  the  defendants  marked  his  name  upon 
the  docket.  Several  terms  after  the  term 
to  which  the  summons  was  made  return- 
able the  case  was  called  for  trial.  At  that 
time,  pending  the  trial,  defendants  offered 
a  written  plea  denying  the  allegations  of 
Indebtedness  in  the  summons,  and  demand- 
ing proof  thereof.  Tiie  magistrate  refused 
to  allow  this  plea  to  be  filed.  The  plain- 
tiff offered  in  evidence  a  certified  copy  of 
the  contract  made  with  the  government  by 
Goodrich,  and  also  certified  copies  of  con- 
tracts relating  to  alterations  to  be  made 
in  the  building,  and  to  extensions  of  the 
time  limit  within  which  the  work  was  to 
be  completed,  to  which  extensions  the  sure- 
ties on  the  bond  had  assented  in  writ- 
ing. Objection  was  made  to  the  introduction 
of  all  these  papers,  on  the  ground  that  the 
originals  were  the  best  evidence;  their  loss 
or  destruction  not  having  been  shown.  This 
evidence  being  admitted,  no  further  evidence 
was  introduced  by  the  plaintiff,  and  no  evi- 
dence of  any  character  was  introduced  by 
the  defendants.  The  justice  of  the  peace 
thereupon  entered  judgment  in  favor  of  the 
plaintiff  against  the  defendants  for  $94.06, 
being  the  amount  of  the  judgment  which  had 
theretofore  been  recovered  against  Goodrich. 
The  defendants  sued  out  a  certiorari  to  the 


superior  court,  complaining  of  the  judgment 
entered  against  them  and  of  the  rulings 
hereinbefore  referred  to,  made  during  the 
progress  of  the  trial.  The  certiorari  was 
overruled,  and  defendants  except 

«D.  G.  Fogarty,  of  Augusta,  for  plaintiffs 
in  error.  C.  H.  &  R.  S.  Cohen,  of  Augusta, 
for  defendant  in  error. 

POTTLE,  J.  [1]  1.  The  contract  and  the 
bond  to  secure  its  performance  were  made 
under  the  provisions  of  Act  Cong.  Aug.  13, 
189i,  c.  280,  28  Stat.  278  (U.  S.  Comp.  St 
1001,  p.  2523).  That  section  provides,  among 
other  things,  that  "any  person  or  persons 
making  application  therefor,  and  furnishing 
affidavit  to  the  department  under  the  direc- 
tion of  which  said  work  ig  being,  or  has  been, 
prosecuted,  that  labor  or  materials  for  the 
prosecution  of  such  work  has  jl>een  supplied 
by  him  or  them,  and  payment  for  which  has 
not  been  made,  shall  be  furnished  with  a 
certified  copy  of  said  contract  and  bond,  upon 
which  said  person  or  persons  supplying  such 
labor  and  materials  shall  have  a  right  of  ac- 
tion, and  shall  be  authorized  to  bring  suit  in 
the  name  of  the  United  States,  for  his  or 
their  use  and  benefit,  against  said  contractor 
and  sureties,  and  to  prosecute  the  same  to 
final  judgment  and  execution."  The  right  to 
sue  was  not  restricted  to  courts  of  the  United 
States,  and  hence  it  was  competent  for  the 
plaintiffs  to  institute  their  action  ia  any 
court  of  the  state  of  competent  jurisdiction. 
Mondou  V.  New  York,  New  Haven  &  Hart- 
ford R.  Co.,  223  U.  S.  1,  32  Sup.  Ct  169,  56 
L.  Ed.  327;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Wallace,  223  U.  S.  481,  32  Sup.  Ct  205.t  The 
copy  contract  and  bond  which  were  offered 
in  evidence  were  certified  under  the  seal  Qt 
the  War  Department  of  the  United  States  by 
the  Quartermaster  General  of  the  army.  His 
certificate  recited  that  the  contract  and  bond 
thereto  attached  were  true  copies  of  the  rec- 
ords of  the  War  Department  in  the  office  of 
the  Quartermaster  General.  There  was  a 
further  certificate,  signed  by  the  acting  Sec- 
retary of  War,  that  the  person  claiming  to 
be  such  was  the  Quartermaster  General  of 
the  army  of  the  United  States,  and  that  full 
faith  and  credit  should  be  given  to  his  attes- 
tation as  such.  We  fully  agree  with  coun- 
sel for  the  plaintiff  in  error  that  Congress 
has  no  right  to  prescribe  rules  of  evidence 
for  the  state  courts.  Small  v.  Slocumb,  112 
Ga.  279,  37  S.  E.  481,  53  L.  R.  A.  130,  81  Am. 
St  Rep.  50.  All  that  the  law  of  this  state  re- 
quires is  that  the  best  evidence  which  exists 
of  the  fact  sought  to  be  proved  must  be  pro^ 
duced,  unless  its  absence  be  satisfactorily  ac- 
counted for.    Civil  Code  1910.  {  5748. 

[6]  Secondary  evidence  is  defined  to  be 
"such  as  from  necessity  in  some  cases  is  sub- 
stituted for  stronger  and  better  proof."  Civil 
Code  1910,  I  5750.  The  originals  of  the  con- 
tract  and  bond  were  on  file  in  the  office  of 
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the  War  Department  at  Washington,  and 
were,  therefore,  inaccessible  to  the  plaintiffs. 
The  statutes  of  the  United  States  require 
such  records  to  be  kept  on  file  in  the  proper 
office  of  the  government  When,  in  a  suit  in 
a  court  of  this  state,  the  contents  of  a  public 
record  of  the  United  States  government,  on 
file  in  one  of  the  departments,  becomes  ma- 
terial as  evidence,  the  law  of  this  state  will 
not  require  a  suitor  to  produce  the  original 
record,  but  a  duly  authenticated  copy  Is  ad- 
missible in  evidence,  not  by  virtue  of  any  act 
of  Congress  undertaking  to  prescribe  rules  of 
evidence  for  the  state  courts,  but  under  and 
in  pursuance  of  the  rules  of  evidence  pre- 
scribed by  the  Legislature  of  this  state. 
Such  is  the  uniform  current  of  authority. 
See  17  Gyc.  345-346,  and  cases  dted.  In 
Huckabee  v.  State,  7  Ga.  App.  677,  67  S.  E. 
S37,  this  court  held  that  a  certified  copy  of  a 
record  In  the  office  of  the  collector  of  inter- 
nal revenue  of  this  state,  showing  the  names 
of  all  persons  who  had  paid  special  taxes  in 
his  district,  was  admissible  in  evidence  for 
the  purpose  of  showing  that  a  particular  per- 
son had  paid  the  special  tax  as  a  retail  liq- 
uor dealer.  This  decision  was  rendered  be- 
fore the  passage  of  an  act  of  the  General 
Assembly  of  this  state,  making  such  a  record 
admissible  in  evidence  in  the  courts  of  this 
state,  and  was  decided  upon  the  general  rules 
of  evidence  prevailing  in  this  state  at  the 
date  of  the  decision.  This  decision  is  really 
controlling  upon  the  point  presented  In  the 
present  case.  Moreover,  it  is  to  be  observed 
that  the  act  of  Congress  upon  which  the  suit 
is  predicated  expressly  provides  that  any  per- 
son furnishing  labor  or  materials  shall  have 
a  right  to  bring  suit  upon  a  duly  certified 
copy  of  the  contract  and  bond.  This  would 
seem  to  be  something  more  than  a  mere  rule 
of  evidence.  The  statute  creates. a  right  to 
sue  upon  the  copy  contract  and  bond.  It 
does  not  say  that,  when  suit  Is  brought  upon 
the  original  bond,  a  certified  copy  will  be 
admissible  in  evidence,  but  it  says  that  the 
suit  itself  may  be  brought  upon  a  certified 
copy  of  the  bond.  Under  the  very  terms  of 
the  act  of  Congress,  a  certified  copy  stands 
for  all  purposes  in  lieu  of  the  original  bond. 
There  was  no  objection  to  the  jurisdiction  of 
the  state  court;  and,  having  assumed  juris- 
diction, It  was  Incumbent  upon  the  Georgia 
court  to  give  full  effect  to  the  act  of  Con- 
gress upon  which  the  suit  was  predicated. 

The  further  objection  was  made  that  the 
certificate  to  the  contract  and  bond  was  not 
in  the  proper  form,  because  It  recited  that 
the  Contract  and  bond  attached  were  true 
copies  of  the  records  of  the  War  Department 
in  the  office  of  the  Quartermaster  General, 
and  that  It  did  not  appear  from  the  evidence 
that  these  copies  were  true  coiJles  of  the 
original  contract  and  bond.  The  recital  in 
the  certificate  that  the  papers  attached  were 
copies  of  the  records  of  the  War  Depart- 
ment sufficiently   indicates  that   they   were 


copies  of  the  originals  in  that  department. 
It  is  not  to  be  presumed  that  the  War  De- 
partment would  have  on  file  simply  copies 
of  a  contract  and  bond  executed  with  the 
United  States  government,  but  the  presump- 
tion is  that  the  records  on  file  in  that  de- 
partment were  original  documents,  of  which 
copies  were  attached  to  the  certificate. 

[2]  2-4.  The  magistrate  was  evidently  of 
the  opinion  that  the  suit  was  upon  an  un- 
conditional contract  in  writing,  and  that, 
therefore,  it  was  necessary  under  section 
4734  of  the  Civil  Code  of  1910  for  the  de- 
fendants to  make  their  defense  at  the  first 
term.  See,  also,  G.,  F.  &  A.  Ry.  Co.  v. 
Sheppard,  3  Ga.  App.  241,  59  S.  E.  717.  In 
Smith  V.  Chlvers,  6  Ga.  App.  154,  64  S.  E. 
493,  it  was  held  that  the  defendant  in  a 
justice's  court,  when  sued  on  an  uncondi- 
tional contract  in  writing,  must  appear  and 
make  his  defense  at  the  first  term,  either  by 
pleading  or  by  marking  his  name  or  that  of 
his  attorney  on  the  docket  When  the  con- 
tract sued  upon  is  not  unconditional,  there 
is  no  requirement  that  the  defendant  shall 
make  his  defense  in  the  justice's  court  at 
the  first  term.  He  may  do  so  at  any  time 
before  final  trial,  even  on  the  appeal.  Lewis 
V.  Nevlls,  97  Ga.  744,  25  S.  E.  409.  The 
magistrate,  therefore,  erred  in  refusing  to 
permit  the  defendants  to  enter  their  defense 
at  the  trial. 

[3]  It  was  also  error  to  award  judgment 
In  favor  of  the  plaintiffs.  The  plaintiffs 
failed  to  make  out  their  case.  There  was  no 
proof  of  the  breach  of  the  bond,  nor  of  the 
amount  which  the  plaintiffs  were  entitled  to 
recover. 

[4]  It  is  argued  in  the  brief  of  counsel  for 
the  defendants  In  error  that,  the  judgment 
against  Goodrich  having  been  rendered  in 
the  same  court  in  which  the  suit  on  the  bond 
was  pending,  the  court  had  a  right  to  take 
judicial  cognizance  of  the  existence  of  this 
judgment  and  of  the  amount  which  had  been 
recovered  thereon  against  Goodrich.  This 
contention  is  effectually  disposed  of  by  the 
decision  in  the  case  of  Glaze  v.  Bogle,  105 
Ga.  295,  31  S.  E.  169.  In  that  case  a  plea 
of  res  adjudlcata  was  filed,  setting  up  a 
judgment  in  a  former  suit  between  the  same 
parties  in  the  same  court  When  the  plea 
was  read,  the  judge,  without  any  evidence 
having  been  introduced,  directed  the  jury  to 
sustain  the  plea  by  finding  a  verdict  for  the 
defendants.  The  Supreme  Court  held:  "In 
the  trial  of  one  case  the  court  can  no  more 
take  judicial  notice  of  the  record  in  another 
case  in  the  same  court  without  its  formal  In- 
trodnctlon  In  evidence,  than  If  it  were  a 
record  in  another  court;  much  less  can  this 
court  take  notice  of  the  existence  of  a  record 
not  introduced  in  evidence  in  the  court  be- 
low." The  judge  of  the  superior  court  should 
have  sustained  the  certiorari  and  remanded 
the  case  for  a  new  trlaL 

Judgment  reversed. 
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(71  W.  Va.  144) 

NKELE3Y  t.  TOWN  OF  CAMERON. 

(Sapreme  Coort  of  Appeab  of  West  Viiginia. 

Oct  22,  1912,) 

(Byllahus  ly  the  Court.) 

1.  Evidence  (j  495*)— Opinion  Evidence- 
Amount  OF  Damages. 

In  a  x>er8onBl  injury  case,  an  eattmate  of 
the  damages  is  i)ecaliarly  for  the  jury  from 
&ct8,  data,  and  circumstances  detailed  by  wit- 
nesses, and  a  mere  opinion  as  to  the  amount  of 
damages  suffered  is  not  admissible. 

[Ed,   Note.— For   other  cases,   see   Evidence, 
Cent.  Dig.  {  2283;    Dec  Dig.  {  495.»] 

2.  Appeal  and  Ebbob  (§  1050*)— Review— 
Habmless  Ebbob  —  Admission  of  Evi- 
dence. 

The  admission  of  improper  opinion  evi- 
dence is  not  always  ground  for  reversal.  If  a 
statement  of  inference,  conclusion,  or  judgment 
is  accompanied  by  the  facts  on  which  it  is  bas- 
ed, error  in  admitting  it  ia  usually  harmless, 
■ince  the  jury  can  judge  of  its  probative  value. 
[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  (§  4153-4160,  4166;  Dec. 
Dig.  i  1050.*] 


3.  Appeal  and  Ebbob  (§  1050*)— Review— 
Habmless  Ebbob  —  Admission  of  Evi- 
dence. 

Where  the  opinion  of  a  witness,  aocom- 

Emied  by  the  facts  on  which  it  is  based,  re- 
tes  merely  to  the  amount  of  damages  suffered 
by  personal  injury,  and  it  plainly  appears  that 
the  jury  acted  on  the  facts  and  excluded  the 
opinion  in  estimating^  the  damages,  the  admis- 
sion of  the  opinion  will  not  call  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  4153-4160,  4166;  Dec. 
Dig.  I  1050.*3 

4.  Appeal  and  Ebbob  (5  1031*)  —  Instbuo- 
TioNs— Pbovince  of  Coubt  and  Juby. 

Though  it.  is  always  good  practice  directly 
to  predicate  an  instruction  relating  tp  facts  on 
the  belief  of  the  jury  "from  the  evidence," 
harm  from  failure  to  do  so  will  not  be  pre- 
sumed and  reversal  based  thereon  when  it  does 
not  appear  that  the  jury  were  misled .  thereby, 
their  verdict  being  clearly  within  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |(  40S&-4046;  Dec.  Dig.  | 
1031.*] 

Error  to  Circuit  Court,  Marshall  County. 

Action  by  S.  B.  Neeley  against  the  Town 
of  Cameron.  Judgment  for  plaintiff,  and  de- 
fendant briogs  error.    Affirmed. 

McCamic  &  Claiice,  of  Wheeling,  for  plain- 
tiff in  error.  Simp&oh  &  Showacre,  df 
Moundville,  for  defendant  in  error. 

ROBINSON,  J.  The  Town  of  Cameron 
seeks  to  reverse  a  judgment  recovered  against 
it  by  Neeley,  who  sued  for  damages  arising 
from  personal  Injury  caused  by  a  defective 
street 

At  the  trial,  plaintiff,  a  witness  In  his  own 
behalf,  was  asked  to  state  how  much  he  had 
been  damaged  by  the  Injury.  Over  the  ob- 
jection of  defendant  he  was  permitted  to  an- 
swer and  stated  that  he  thought  he  had  been 
injured  about  five  thousand  dollars.  De- 
fendant insists  that  the  testimony  was  inad- 


missible— ^that  its  admission  calls  for  a  rever- 
sal and  new  trial.  Let  uS  briefly  consider 
the  point 

[1]  In  a  personal  injury  case,  an  estimate 
of  the  damages  is  peculiarly  for  the  jury 
trom  facts,  data,  and  circumstances  detailed 
by  witnesses,  and  a  mere  opinion  as  to  the 
amount  of  damages  suffered  is  not  admis- 
sible. The  court  should  have  sustained  the 
objection  to  the  question.  Plaintiff  had  tes- 
tified to  the  jury  as  to  t}ie  character  of  his 
injury,  the  severity  and  duration  of  his  pain 
and  suffering,  the  loss  of  time  from  his  oc^ 
cupation,  and  the  amount  of  his  expendi- 
ture for  attention  and  cure.  It  was  for  the 
jury,  not  for  himself  or  other  witnesses,  to 
say  how  much  he  was  injured.  The  case  is 
different  from  those  in  which  this  court  has 
sanctioned  the  admission  of  opinion  evidence, 
such  as  Hargreaves  v.  Kimberly,  26  W.  Va. 
787,  53  Am.  Rep.  121 ;  Hurxthal  v.  Boom  & 
Manf.  Co.,  65  W.  Va.  346,  64  S.  B.  355; 
Kunst  V.  City  of  Grafton,  67  W.  Va.  20,  67 
S.  B.  74,  26  t.  R.  A.  (N.  S.)  1201.  The  rea- 
sons given  for  the  admission  of  opinion  evi- 
de9ce  in  cases  like  those  do  not  generally  ap- 
ply to  proof  of  damages  for  personal  injury. 
Besides,  the  element  of  pain  and  suffering, 
at  the  least,  is  a  distinguishing  feature.  Hu- 
man judgment  is  not  so  safely  In  accord  in 
regard  to  that  element  of  damages  as  it  is  in 
regard  to  such  things  as  rental  value,  de- 
preciation in  land,  and  other  commercial 
matters,  which  have  a  familiar  standard  in 
every  community.  The  same  is  true  as  to  a 
permanently  crippled  part  of  the  body.  At 
wide  variance  would  different  witnesses  val- 
ue the  loss.  Each  one  would  assume  his  own 
standard  since  every  day  knowledge  and  ex- 
perience, tending  to  a  general  standard,  can- 
not guide  him. 

[2]  But  the  admission  of  Improper  opinion 
evidence,  is  not  always  ground  for  reversal. 
"If  a  statement  of  inference,  conclusion,  or 
judgment  is  accompanied  by  an  enumeration 
of  facts  on  Which  it  is  based,  the  error,  if 
any,  is  usually  harmless;  as  the  Jury  can  es- 
timate the  true  probative  value  of  the  state- 
ment. Thus,  where  a  witness  states,  merely 
by  way  of  summary  or  introduction,  his 
mental  Induction  or  deduction  from  facts 
which  he  gives  in  detail,  the  error  does  hot 
furnish  cause  for  reversing  a  judgment" 
17  Cyc.  60.  In  this  connection  it  has  been 
stated:  "Harm  cannot  be  predicated  of  an 
opinion  which  goes  no  further  than  the  wit- 
ness has  Just  presented  of  his  own  knowl- 
edge in  the  nature  of  actual  demonstration." 
Brown  v.  Town  of  Swanton,  69  Vt  53,  37 
Atl.  280. 

[3]  In  the  case  before  us,  plaintiff  had 
given  to  the  Jury  an  enumeration  of  the 
facts  on  which  he  based  the  opinion  he  gave. 
The  Jury  were,  therefore,  enabled  to  say  to 
what  extent  the  opinion  was  worth  consid- 
eration.    Indeed  it  appears  that  the  jury 


•For  other  cases  see  sune  topic  and  section  NUMBER  in  Dae.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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gave  it  no  consideration;  for,  from  tlie  same 
facts  and  circumstances  on  which  phiintiff 
said  he  was  injured  five  thousand  dollars, 
they  found  that  he  was  injured  only  in  the 
sum  of  four  hundred  and  six  dollars  and 
twenty-five  cents. 

It  must  be  observed  that  this  improper 
opinion  evidence  related  not  to  the  estab- 
lishment of  the  right  to  recover,  but  merely 
to  the  estimate  of  damages.  The  Jury  have 
said  from  much  competent  evidence  that 
plaintiff  had  the  right  to  recover.  The  error 
does  not  pertain  to  the  finding  of  that  right 
It  must  be  dealt  with  solely  in  relation  to 
the  finding  as  to  the  amount  of  damages. 
The  un<]uestioned  facts  before  the  Jury  show- 
ed that  he  was  entitled  to  the  amount  found, 
if  entitled  at  all.  Then,  can  we  say  that 
the  error  in  admitting  this  opinion  evidence 
harmed  defendant  so  as  to  demand  a  rever- 
sal? Certainly  not  It  plainly  appears  that 
the  Jury  acted  on  the  facts — ^not  on  the  opin- 
ion of  plaintiff — that  they  found  for  plaintiff 
only  such  an  amount  as  the  facts  warranted 
and  not  such  an  amount  as  he  claimed  in 
his  testimony.  It  seems  clear  that  if  the 
improper  evidence  had  been  excluded,  the 
result  would  have  been  the  same.  Since  the 
Jury  found  only  a  little  over  four  hundred 
dollars  which  the  facts  Justify,  it  is  plain 
that  they  were  controlled  by  the  facts  and 
gave  no  weight  to  the  plaintiff's  opinion  in 
relation  to  five  thousand  dollars.  Defend- 
ant was  not  prejudiced  in  point  of  fact  by 
the  improper  ruling.  Principles  enunciated 
in  Hall  v.  Lyons,  29  W.  Va.  410,  1  S.  E.  582, 
Taylor  v.  Railroad  Co.,  33  W.  Va.  39,  10  S. 
E.  29,  and  other  cases,  are  applicable  here. 

[4]  Defendant  submits  that  one  of  the  in- 
structions given  for  plaintiff  was  improper 
because  it  did  not  directly  say  to  the  Jury 
that  they  must  be  governed  by  the  evidence. 
It  is  always  good  practice  to  predicate  in- 
structions on  the  belief  of  the  Jury  *'from 
the  evidence."  There  is  authority  saying 
that  instructions  not  so  predicated  are  bad. 
But  certainly  it  goes  far  io  technicality  to 
say  that  Jurors  must  always  be  told  to  act 
on  the  evidence.  Jurors  know  that  they 
must  rely  on  the  evidence  as  a  basis  of  their 
finding,  even  when  not  directly  reminded  in 
that  particular.  The  following  quotation  is 
pertinent:   "The  objection  made  to  the  plain- 


tiff's prayers,  that  they  do  not  say  that  'the 
Jury  must  find  from  the  evidence'  is  hyi>er- 
criticaL  All  instructions  are  based  on  the 
evidence ;  and  the  Jury  are  told  that  if  they 
find,  which  means,  without  possible  chance 
of  misleading,  that,  if  the  evidence  convinces 
them  of  the  state  of  facts  set  out  in  ^the 
prayer,  then  they  must  find  for  the  plain- 
tiff." Blumhardt  v.  Bohr,  70  Md.  328.  17 
Atl.  206.  The  instruction  before  us  relates 
to  the  elements  of  damages  that  the  Jury 
may  consider.  Instructions  similar  to  the 
one  in  question,  with  the  omission  of  a  clause 
predicating  that  the  Jury  shall  believe  from 
the  evidence,  have  been  approved  by  this 
court  Riley  v.  Railroad  Co.,  27  W.  Va. 
151;  Evans  v.  Huntington,  37  W.  Va.  601, 
16  S.  E.  801.  This  instruction  is  one  telling 
the  Jury  that,  if  they  find  for  the  plaintiff, 
they  may  consider  certain  proper  .elements 
in  estimating  the  damages  and  award  him 
such  sum  as  in  their  Judgment  will  compen- 
sate him  for  the  injuries  which  they  find 
are  the  natural  and  direct  result  of  the 
negligence  complained  of.  It  Is  argued  that 
the  Jury  were  left  free  to  depart  from  the 
evidence.  We  do  not  think  so.  The  ele- 
ments of  damages  mentioned  in  the  instruc- 
tion are  merely  those  which  from  the  evi- 
dence related  to  the  case.  Fairly  construed, 
the  instruction  limited  a  finding  under  it  to 
the  evidence.  Other  instructions  given  Id 
the  case  relating  to  finding  on  the  main  issue 
of  negligence  or  no  negligence  were  directly 
predicated  on  the  belief  of  the  Jury  "from 
the  evidence."  We  shall  not  Indulge  the  pre- 
sumption that  because  of  this  one  instruc- 
tion the  Jury  ran  at  large  in  considering 
their  verdict  It  is  not  reasonable  to  do  so. 
Moreover,  the  finding  of  the  Jury  is  within 
the,  evidence.  It  clearly  appears  from  the 
record  that  the  Jury  did  not  go  beyond  the 
evidence  in  any  particular — ^that  they  were 
not  misled.  If  the  instruction  was  erroneous, 
it  afllrmatively  appears  that  it  did  no  harm. 
The  other  points  submitted  for  reversal 
are  not  tenable.  They  involve  no  novel  prop- 
ositions of  law  and  do  not  demand  definite 
discussion.  Except  as  to  the  harmless  error 
which  has  been  referred  to,  the  case  was 
fairly  tried  and  submitted  to  the  Jury.  The 
evidence  sustains  the  verdict  The  judgment 
must  be  affirmed. 
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BEMISS  et  aL  y.  COMMONWEALTH  et  aL 
(Supreme  Court  of  Appeals  of  Yirgiiua.    June 

13,  1912.) 

1«  Appeal  aivd  Ebrob  (J  1234*)— Lxabixitt 
ON  Bonds— Extent  op  Xjabilitt. 

Under  Code  1904,  {  3470,  providing  that 
the  condition  of  supersedeas  bonds  shall  be  to 
perform  and  satisfy  the  judgment,  etc.,  and  to 
pay  all  actual  damages  incurred  in  consequence 
of  the  supersedeas,  where  a  supersedeas  was 
giyen  to  suspend  the  operation  of  a  decree  di* 
recting  the  delivery  of  bonds  to  a  party,  dam- 
ages from  the  depreciation  in  the  value  of  the 
bonds  and  the  loss  of  the  difference  in  interest 
between  that  borne  by  the  bonds  and  that 
which  could  have  been  realized  on  •  the  money 
invested  therein  are  recoverable,  although  the 
supersedeas  did  not  contain  a  provision  for  the 
payment  of  actual  damages;  toe  statute  being 
read  into  every  statutory  supersedeas  given 
since  its  passage. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4761-4777;  Dec.  Dig.  f 
1234.^] 

2.  Appeal  and  Erbob  (<  1234*)— Liability 
ON  Bonds— Extent  op  Liabilitt. 

Where  bonds  directed  by  a  decree  to  be 
delivered  to  a  party  depreciated  in  value  during 
the  time  the  operation  of  the  decree  was  sus- 
pended by  a  supersedeas,  the  recovery  on  the 
supersedeas  of  the  damages  from  the  deprecia- 
tion caim^ot  be  denied,  on  the  ground  that  by 
delivery  of  the  bonds  after  affirmance  of  the 
decree  the  party  received  all  that  he  was  en- 
titled to  under  the  decree. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  4761-4777;  Dec.  Dig.  i 
1234.*] 

Error  to  Law  and  Equity  Court  of  City 
of  Richmond. 

Action  between  the  Commercial  Trust 
Company,  trustee,  and  the  First  National 
Bank.  Judgment  against  Bemiss  and  an- 
other on  the  supersedeas  bond  executed  by 
them,  and  they  bring  error.    Affirmed. 

Munford,  Hunton,  Williams  k  Anderson, 
for  plaintiffs  in  error.  George  Bryan,  for  de- 
fendants in  error. 

KEITH,  P.  The  chancery  court  of  the 
city  of  Richmond,  by  its  decree  entered  on 
the  17th  of  March,  1910,  directed  its  clerk 
to  deliver  to  the  First  National  Bank  of 
Richmond,  Va.,  or  to  George  Bryan,  its  at- 
torney, Virginia  century  bonds  of  the  face 
yalue  of  $25,500.  From  this  decree  an  ap- 
peal was  allowed  upon  the  petition  of  the 
Commercial  Trust  Company,  and  a  super- 
sedeas bond  in  the  penalty  of  |1,000  was  re- 
quired, which  was  executed  by  Bemiss  and 
Williams,  the  plaintiffs  in  error,  and  bears 
date  the  12th  of  May,  1910.  The  condition 
of  this  bond  was  that  if  the  said  petitioners 
"shall  perform  and  satisfy  the  decree  in 
case  the  same  be  affirmed,  or  said  appeal 
and  supersedeas  be  dismissed,  and  shall  al- 
so pay  all  damages,  costs,  and  fees  which 
may  be  awarded  against  or  incurred  by 
them,  then  this  obligation  to  be  void ;  other- 
wise, to  remain  in  full  force  and  virtue. 


f» 


The  decree  appealed  from  was  affirmed  and 
the  First  National  Bank  gave  notice  that  on 
a  certain  day  it  would  move  the  law  and  eq- 
uity court  of  the  city  of  Richmond  for  a 
judgment  against  the  petitioners,  Bemiss  and 
Williams,  for  the  penalty  of  the  bond,  claim- 
ing that  the  costs  and  damages  sustained 
amounted  to  |1,519.26,  of  which  sum  |828.75 
was  for  alleged  depreciation  in  value  of  the 
bonds  during  the  period  the  decree  of  March 
17,  1910,  was  suspended  by  the  appeal,  and 
1690.51,  difference  between  interest  at  6  per 
cent  on  the  market  yalue  of  the  bonds  and 
3  per  cent  interest  on  the  face  value  of  said 
bonds,  during  the  same  period. 

The  petitioners  here,  defendants  in  the 
court  below,  crayed  oyer  of  said  bond  and 
demurred  to  the  notice;  the  ground  of  de- 
murrer being  that  the  condition  of  the  bond, 
to  pay  "all  damages,  costs,  and  fees  which 
may  be  awarded  against  or  incurred  by 
them,"  does  not  cover  such  costs  and  dam- 
ages as  are  set  out  in  the  notice. 

The  court  overruled  the  demurrer,  the  pe- 
titioners pleaded  conditions  performed,  and, 
a  jury  having  been  waived,  the  whole  mat- 
ter of  law  and  fact  was  submitted  to  the 
court  The  facts  agreed  were  as  follows: 
That  the  Virginia  century  bonds,  between  the 
17th  day  of  March,  1910,  and  the  11th  day 
of  March,  1911,  depreciated  in  market  value 
1697.60;  that  between  the  dates  named  the 
First  National  Bank  loaned  money  at  a  rate 
of  interest  as  high  as  6  per  cent,  but  that 
the  average  rate  was  6^  per  cent ;  that  the 
money  collected  from  the  United  States  on 
account  of  the  Mohawk  was,  upon  the  rec- 
ommendation of  the  receiver,  invested  tn 
Virginia  century  bonds  in  order  that  the 
fund  should  be  exempt  from  taxation ;  that 
the  bank  could  have  realized  2^  per  cent 
interest  on  the  cost  of  said  bonds  in  addi- 
tion to  the  3  per  cent  interest  which  was 
paid  on  the  face  yalue  of  said  bonds,  ^hich, 
between  the  dates  named,  would  have  been 
$575,  but  the  money  invested  in  said  bonds 
would  have  been  liable  to  taxes,  which,  be- 
tween the  dates  named,  would  have  amount- 
ed to  $402.60,  leaving  the  amount  claimed 
to  have  been  lost  by  the  plaintiff  on  account 
of  Interest  $172.50;  that  either  party  may 
rely  upon  the  printed  record  in  the  case  of 
Commercial  Trust  Company,  Trustee,  y.  First 
National  Bank,  and  the  opinion  handed  down 
on  March  9,  1911  (112  Va.  44,  70  S.  E.  532), 
as  fully  as  if  the  same  had  been  fully  set 
out;  that  because  of  the  supersedeas  granted 
in  the  case  the  $25,500  of  Virginia  century 
bonds  referred  to  in  the  decree  of  March  17, 
1910,  were  retained  in  the  custody  of  the 
clerk  of  the  court  from  the  17th  day  of 
March,  1910,  to  the  13th  day  of  March,  1911, 
at  which  date  they  were  delivered  under  and 
pursuant  to  the  terms  and  conditions  of  said 
decree  to  the  First  National  Bank,  and  no 
other  or  further  payment  has  been  made  to 
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tbe  said  bank  In  satisfaction  of  said  decree; 
that  If,  at  anj  time  subsequent  to  said  17th 
day  of  March,  1910,  the  First  National  Bank 
had  made  application  to  the  chancery  court 
to  have  entered  an  order  directing  that  the 
aforesaid  century  bonds  be  sold  and  the  pro- 
ceeds held  to  await  the  result  of  this  litiga- 
tion, Eppa  Hunton,  Jr.,  of  counsel  for  the 
Commercial  Trust  Ck>mpany,  would  have 
made  no  objection  to  such  a  decree  for  the 
clients  whom  he  represented,  and  he  believes 
that  no  objection  would  have  been  made  to 
such  a  decree  by  counsel  for  the  other  ap- 
pellants In  the  suit  of  Commercial  Trust 
Company  t.  First  National  Bank;  that  on 
the  20th  day  of  July,  1911,  the  court  entered 
a  judgment  against  Bemlss  and  WllUams  for 
the  sum  of  $697.60  on  account  of  the  depre- 
dation in  value  of  the  bonds  mentioned  In 
said  notice  of  motion  for  judgment,  and  the 
further  sum  of  $172.50  on  account  of  Inter- 
est as  set  forth  in  said  notice,  with  interest 
on  both  sums  from  the  13th  day  of  March, 
1911,  to  which  action  of  the  court  Bemlss 
and  Williams  excepted.  To  that  judgment 
a  writ  of  error  was  awarded,  and  the  case  is 
before  us  for  consideration. 

[1]  Upon  the  demurrer  the  plaintiffs  in 
error  rely  chiefly  upon  the  case  of  Cardwell 
▼.  Allen,  Trustee,  09  Ya.  184.  The  opinion 
there  construed  section  18  of  chapter  178 
of  the  Code  of  1873,  which  sets  forth  the 
condition  of  an  appeal  and  supersedeas  bond 
to  be  to  "pay  all  damages,  costs  and  fees 
which  may  be  awarded  against  or  incurred 
by  the  appellants  or  petitioners,"  and  it  was 
held  that  this  language  was  not  broad  enough 
to  cover  the  rents  and  profits  of  real  estate 
in  the  possession  of  the  appellant.  The  lan- 
guage of  the  bond  In  the  present  case  is  id^- 
tlcal  with  that  construed  In  the  case  just 
cited;  but  the  statute  upon  the  subject  has 
been  ^mended,  and  so  much  of  it  as  is  perti- 
nent to  the  question  before  us  reads  as  fol- 
lows :  The  condition  of  the  bond,  if  a  super- 
sedeas be  awarded,  shall  be  "to  perform  and 
satisfy  the'  judgment,  decree,  or  order,  or 
the  part  thereof,  proceedings  on  which  are 
stayed,  in  case  the  said  judgment,  decree,  or 
sudi  part,  be  affirmed,  or  the  appeal,  writ 
of  error,  or  supersedeas,  be  dismissed,  and 
also  to  pay  all  damages,  costs,  and  fees, 
which  may  be  awarded  against  or  incurred 
by  the  appellants  or  petitioners,  in  the  appel- 
late court,  and  all  actual  damages  incurred 
in  consequence  of  the  supersedeas,** 

It  is  unnecessary  to  consider  what  our 
opinion  would  be  as  to  the  binding  force  of 
Cardwell  v.  Allen,  supra,  had  there  been  no 
chauge  in  the  statute  since  that  case  was  de- 
cided. It  Is  true  that  the  language  of  the 
bond  in  this  case  is  identical  with  the  lan- 
guage of  the  bond  In  that  case,  and  it  may 
be  conceded  that  the  construction  placed 
upon  the  statute  by  the  court  in  Cardwell 


T,  Allen  would  not  have  embraced  the  dam- 
ages claimed  by  the  notice  in  the  case  be- 
fore us.  The  statute,  however,  has  made  a 
radical  Change,  and  has  provided  that  the 
bond  shall  be  for  the  payment  of  all  dam* 
ages,  costs,  and  fees,  and  all  actual  dam- 
ages incurred  tn  consequence  of  the  super- 
sedeas, which  is  broad  ienough  to  cover  the 
damages  in  question;  the  whole  contention 
in  support  of  the  demurrer  being,  that,  as 
this  court  had  held  in  Cardwell  v.  Allen  that 
the  condition  to  pay  all  damages,  costs,  and 
fees  was  not  broad  enough  to  cover  the  rents 
and  profits  of  real  estate,  it  is  not  broad 
enough  to  cover  the  damages  claimed  in 
this  case.  When  the  change  in  the  statute 
was  made,  it  was  the  purpose  of  the  Legis- 
lature to  enlarge  the  scope  of  the  superse- 
deas bond  and  to  extend  its  protection  to 
cases  not  theretofore  embraced  in  it,  and 
that  statute  is,  we  think,  to  be  read  into 
every  statutory  supersedeas  bond  which  has 
been  executed  since  its  passage.  Had  the 
statute  in  the  Code  of  1873,  which  was  con- 
strued in  the  case  of  Cardwell  v.  Allen,  been 
such  as  we  now  find  it  to  be  in  section  3470 
of  the  Code  of  1904,  we  cannot  for  a  mo- 
ment believe  that  the  condition  of  the  bond 
before  us,  which  is  to  pay  an  damages,  costs, 
and  fees,  would  not  have  been  held  sufficient 
to  cover  the  rents  of  real  estate  in  the  hands 
of  the  appellant,  which  were  excluded  by  the 
judgment  of  the  court  in  Cardwell  v.  Allen, 
and  sufficient  to  embrace  all  actual  damages 
Incurred  in  consequence  of  the  supersedeas, 
although  the  latter  phrase  had  not  in  terms 
been  set  out  in  the  supersedeas  bond  as  it 
was  executed. 

We  are  of  opinion  that  there  was  no  error 
in  the  judgment  of  the  law  and  equity  court 
upon  the  demurrer. 

[2]  It  is  also  claimed,  on  behalf  of  the 
plaintiffs  in  error,  that  the  judgment  of  the 
law  and  equity  court  was  erroneous  in  al- 
lowing the  sum  of  $697.50  on  account  of  de- 
preciation in  the  value  of  the  bonds  between 
the  date  of  the  decree,  which  was  the  17th 
day  of  March,  1910,  and  the  11th  day  of 
March,  1911,  when  they  were  actually  de- 
livered to  the  defendants  In  error.  The  con- 
tention of  plaintiffs  tn  error  rests  upon  the 
proposition  that  inasmuch  as  it  appears  that 
the  century  bonds  were  delivered  to  the  de- 
fendants In  error  in  kind,-  and  it  does  not 
appear  that  they  have  ever  been  sold,  they 
have  received  what  the  decree  In  the  case  of 
Commercial  Trust  Company  v.  First  National 
Bank  gave  them,  and  that  no  loss  upon  this 
account  has  been  sustained. 

In  this  view  we  cannot  concur.  When  the 
decree  of  March,  1910,  was  rendered,  which 
was  subsequently  affirmed,  the  bank  was 
entitled  to  the  immediate*  possession  of  the 
century  bonds,  to  do  with  as  to  it  seemed 
best.    They  were  worth  at  that  date  in  the 
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market  a  certain  sum.  Possession  of  them 
was  wrongfully  withheld  from  the  bank  for 
about  a  year,  and  when  the  bank  actually 
received  them  they  had  depreciated  to  the 
amount  for  which  the  court  gave  judgment 
The  bank,  in  March,  1911,  received  what 
had  diminished  tn  value  1697.50,  as  com- 
pared with  what  it  was  entitled  to  receive  in 
March,  1910.  We  think  it  comes  plainly 
within  the  condition  of  the  bond.  ' 

Upon  the  whole  case  we  are  of  opinion 
that  there  was  no  error  to  the  prejudice  of 
the  plalntilfs  in  error,  and  the  Judgment  is 
affirmed. 

Affirmed. 


(UZ  Va.  674) 

EXPOSITION  ARCADE  CORPORATION  T. 

LIT  BROS. 

(Supreme  Court  of  Appeals  of  Virginia*    June 

13,  1912.) 

1.  SaUES   (f  467^)— OONDITIONAZ.  Sau^Rxs- 

EBVATioN  or  TITU&— DJEsiBuonon  or  Pbop- 

KBTT— Loss. 

A  buyer,  in  possession  of  goods  bought 
under  conditional  sale,  and  destroyed  while  in 
his  possession,  but  without  his  fault,  must  bear 
the  loss,  as  between  himself  and  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  K  1354,  1358-1364;   Decl  Dig.  i  467.«] 

?.  Insurance  (I  693*)  —  Fim  Pouciks  — 
Failube  to   Collect— SsT-Onp— Question 

rOB  JUBT. 

Where  a  buyer  under  a  conditional  sale  of 
personal  property,  on  its  being  destroyed  by 
fire  before  payment  of  the  price,  delivered  the 
policies  to  the  seller  for  collection  and  credit, 
the  seller's  liability  for  failure  to  collect  a 
portion  of  the  insurance  was  an  unliquidated 
demand,  depending  on  negligence,  and  was 
properly  submitted  to  the  jury,  as  against  the 
buyer's  claim  that  he  was  entitled  to  credit  as 
a  matter  of  law  for  full  amount  of  the  policies. 
[Ed.  Note.— For  other  cases,  see  Insurance. 

9fSi'   5'»-  JH    li^2,    147e-1478»   1481,   1482 
1485;   Dec  Dig.  {  593.*1 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  Lit  Bros,  against  the  Exposi- 
tion Arcade  Corporation.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

R.  R.  Hicks,  Tor  plaintiff  in  error.  B.  B. 
Baird,  Jr.,  for  defendant  tn  error. 

KEITH,  P.  Lit  Bros,  proceeded  by  motion 
in  the  court  of  law  and  chancery  of  the  dty 
of  Norfolk  against  the  Exposition  Arcade 
Corporation  to  recover  certain  moneys  claim- 
ed to  be  due  them,  and  obtained  a  Judgment 
for  the  sum  of  $2,427.06,  to  which  a  writ  of 
error  was  obtained  by  tJie  defendant  corpo- 
ration. 

From  the  facts  in  evidence  it  appears  that 
Lit  Bros.,  a  corporation  organized  under  the 
laws  of  the  state  of  Pennsylvania,  In  consid- 
eration of  the  sum  of  16,279.50  paid  and  to 


be  paid,  sold  to  the  Exposition  Arcade  Cor- 
poration certain  personal  property,  consist- 
ing of  household  furniture,  which  was  deliv- 
ered to  the  defendant  company,  but  the  title 
to  which  was  reserved  to  Lit  Bros,  until  all 
the  payments  under  the  contract  of  sale  had 
been  made.  It  was  further  agreed  that  the 
property  should  be  Insured  for  an  amount 
not  less  than  $4,000,  the  policy  of  insurance 
to  be  assigned  to  Lit  Bros,  as  additional  se- 
curity. This  contract  bears  date  in  March, 
1907,  and  on  the  29th  of  June,  1907,  the 
property  was  wholly  destroyed  by  fire.  It 
appears  that  the  Exposition  Arcade  Corpora- 
tion had  policies  of  insurance  in  several  com- 
panies, amounting  to  $5,500,  which  it  turned 
over  to  Lit  Bros.,  who  proceeded  to  collect 
from  the  insurance  companies,  but  realized 
only  $2,462.45,  which,  added  to  the  sum 
which  was  paid  in  cash,  left  due  by  the  Ex- 
position Arcade  Corporation  the  sum  for 
which  Judgment  was  rendered. 

[1]  The  claim  of  the  plaintiff  in  error  is, 
first,  that  where  a  seller  puts  property  in 
the  possession  of  a  vendee,  with  reservation 
of  title,  it  is  at  the  risk  of  the  seller,  and  the 
loss  is  on  the  vendor  when  the  property  is 
destroyed  without  fault  upon  the  part  of  the 
vendee. 

Upon  this  question  there  seems  to  be  some 
confiict  of  opinion.  The  cases  from  Massa- 
chusetts (Tabbutt  V,  American  Ins.  Co^  185 
Mass.  419,  70  N.  E.  430,  102  Am.  St  Rep. 
353,  and  Swallow  v.  Emery,  111  Mass.  356) 
and  Alabama  (American  Soda,  etc.,  Co.  v. 
Blue,  40  South.  218 1)  sustain  the  position 
of  plaintiff  in  error.  But  the  weight  of  au- 
thority Is,  we  think,  to  the  contrary. 

In  Williston  on  Sales,  |  304,  It  is  said: 
"Where  goods  are  delivered  to  the  buyer,  but 
title  is  retained  by  the  seller  until  the 
price  is  paid,  the  buyer  immediately  acquires 
the  right  to  use  the  goods  as  his  own.  and 
has,  indeed,  exactly  the  same  power  over 
them,  and  right  in  regard  to  them,  tiiat  he 
would  have  if  he  had  bought  them  and  mort- 
gaged them  back  to  secure  the  price.  The 
time  for  payment  in  such  sales  frequently 
extends .  over  months,  and  sometimes  over 
years.  It  is  necessarily  to  be  expected  by 
the  parties  that  the  goods  will  deteriorate 
during  this  period,  and,  nevertheless,  that 
the  buyer  will  be  bound  to  pay  the  price.  It 
seems  properly  to  follow  that,  if  the  goods 
are  accidentally  destroyed  or  injured,  the 
buyer  must  stand  the  loss;  that  is,  he  must 
pay  the  price  in  full  at  the  tbne  agreed. 
The  decisions  upon  the  point  are  in  conflict, 
but  the  weight  of  authority  sustains  the 
view  here  expressed." 

In  support  of  the  text  a  number  of  author- 
ities are  cited,  among  them  Chicago  Bquip- 

^  Reported  In  full  hi  the  Southern  Reporter:  re- 
ported as  a  memorandum  decision  without  opinion 
in  146  Ala.  682. 


*FOT  other  cases  see  same  topic  and  section  NUMDBR  in  Dec.  Dig.  &  Am.  Dig.  Key -No.  Series  A  B«p'r  Indezeii 
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ment  Co.  t.  Merchants*  Bank,  136  U.  S.  268, 
10  Sup.  Ct  999,  34  L.  EcL  349,  where  Mr. 
Justice  Harlan  uses  the  following  language: 
*'The  agreement  that  the  title  should  remain 
in  the  payee  until  the  notes  were  paid 
♦  •  •  Is  a  short  form  of  chattel  mort- 
gage. The  transaction  Is,  in  legal  effect, 
what  It  would  have  been  if  the  maker,  who 
purchased  the  cars,  had  given  a  mortgage 
back  to  the  payee,  securing  the  notes  on  the 
property  until  they  were  all  fully  paid.  The 
agreement  by  which  the  vendor  retains  the 
title  and  by  which  the  notes  are  secured 
on  the  cars  is  collateral  to  the  notes,  and 
does  not  affect  their  negotiability.  It  does 
not  qualify  the  promise  to  pay  at  the  time 
fixed,  any  more  than  would  be  done  by  an 
agreement  of  the  same  kind,  embodied  in  a 
separate  instrument,  in  the  form  of  a  mort- 
gage. So  far  as  the  notes  upon  their  face 
show,  the  payee  did  not  retain  possession  of 
the  cars;  but  possession  was  delivered  to 
the  maker.  The  marks  on  the  cars  showed 
that  they  were  to  go  into  the  possession  of 
the  maker,  or  of  Its  transferee,  to  be  used. 
The  suggestion  that  the  maker  could  not 
have  been  compelled  to  pay.  If  the  cars  had 
been  destroyed  before  the  maturity  of  the 
notes.  Is  without  any  foundation  upon  which 
to  rest.  The  agreement  cannot  properly  be 
so  construed.  The  cars  having  been  sold  and 
delivered  to  the  maker,  the  payee  had  no  in- 
terest remaining  in  them,  except  by  way  of 
security  for  the  payment  of  the  notes  given 
for  the  price.  The  reservation  of  the  title 
as  security  for  such  payment  was  not  the 
reservation  of  anything  in  favor  of  the  mak- 
er, but  was  for  the  benefit  of  the  payee  and 
all  subsequent  holders  of  the  paper.  The 
promise  of  the  maker  was  unconditional." 

In  La  Valley  v.  Ravenna,  78  Vt  152,  62 
Ati.  47,  2  L.  R.  A.  (N.  S.)  97,  112  Am.  St 
Rep.  898,  6  Ann.  Gas.  684,  the  Supreme  Court 
of  Vermont  held  that  "there  may  be  a  re- 
covery of  the  unpaid  purchase  price  for 
property  sold  and  delivered  on  condition  that 
the  title  shall  not  pass  until  full  payment 
is  made,  although  without  the  fault  of  the 
purchaser  the  property  is  destroyed  before 
the  price  falls  due." 

Burnley  v.  Tufts,  66  Miss.  49,  6  South. 
627,  14  Am.  St.  Rep.  579,  is  to  the  same  ef- 
fect. See,  also,  Tufts  v.  Griffin,  107  N.  C. 
47,  12  S.  E.  68,  10  L.  R.  A.  526,  22  Am.  St 
Rep.  863;  Tufts  v.  Wynne,  45  Mo.  App.  42. 

In  American  Soda  Fountain  Co.  v.  Vaughn, 
69  N.  J.  Law,  582,  55  Ati.  54,  it  is  said:  '*In 
a  contract  of  sale,  where  the  title  remains  in 
the  vendor  until  the  purchase  price  is  paid, 
and  notes  are  given  for  unpaid  installments 
of  the  purchase  price,  if  it  appears  upon  a 
construction  of  the  contract  that  the  con- 
sideration for  the  notes  was  the  delivery  of 
the  goods,  with  the  right  to  acquire  title  by 
payment,  it  is  no  defense  to  an  action  upon 
the  notes  that  the  subject  of  the  sale  was 
destroyed  by  fire  before  the  title  passed. 


»> 


Many  other  cases  are  cited  by  WUliston 
in  support  of  the  text,  but  those  referred 
to  are  deemed  sufficient 

[2]  The  second  ground  of  defense  was 
that  Lit  Bros,  should  have  been  required  to 
credit  their  demand  against  the  Exposition 
Arcade  Corporation  with  the  face  value  of 
the  policies  of  insurance  which  had  been 
taken  out  upon  this  property. 

The  defendant  pleaded  non  assumpsit  to 
the  motion  for  judgment  and  filed  its  par- 
ticulars of  defense,  the  first  paragraph  of 
which  is  as  follows:  **The  furniture  men- 
tioned in  the  notice  was  insured  for  its  full 
value  in  the  name  of  the  plaintiff,  in  a  good, 
solvent  insurance  company,  and  was  destroy- 
ed by  fire  without  defendant's  fault  The 
policies  were  delivered  to  the  plaintiff  and 
collected  by  him.  Said  plaintiff  could  have, 
and  should  have,  collected  from  said  insur- 
ance companies  the  amount  of  $6,000.  Plain- 
tiff failed  to  collect  said  insurance,  and  such 
failure  has  damaged  defendant  to  the  said 
amount  which  damages  defendant  offers  to 
set  off  against  the  claim  of  plaintiff;  the 
plaintiff  being  a  nonresident  of  Virginia  and 
having  no  estate  in  Virginia.  This  statement 
of  grounds  of  defense  is  to  be  considered  a 
special  plea  in  the  nature  of  a  plea  of  set- 
off." 

Now,  that  is  defendant's  statement  of  its 
case.  It  comes  before  the  court  with  a  plea 
of  set-off,  and  the  court  told  the  Jury  that 
**the  defendant  is  only  entitied  to  have  cred- 
ited on  the  amount  due  by  it  to  the  plaintiff 
for  the  unpaid  purchase  price  of  the  furni- 
ture bought  by  it  such  sums  as  the  plaintiff 
actually  collected  from  the  policies  of  insur- 
ance held  by  it  unless  it  appears  from  the 
evidence  that  the  plaintiff  ought  in  the  ex- 
ercise of  reasonable  care  and  diligence,  to 
have  collected  a  larger  amount  from  said 
policies."  The  defendant  excepted  to  this, 
and  asked  the  court  to  instruct  the  jury  that 
"if  from  the  evidence  they  believe  that  the 
plaintiff  settled,  without  the  consent  of  the 
defendant,  the  insurance  claims  described  In 
the  evidence  at  less  than  their  face  value, 
then  the  Jury  must  allow  the  defendant  an 
offset  against  plaintiff's  claim  to  the  amount 
of  the  difference  between  the  face  value  of 
the  insurance  claims  and  the  amount  actual- 
ly collected  by  the  plaintiff  on  account  of 
said  insurance." 

The  court  gave  the  instruction  asked  for 
by  the  plaintiff,  and  refused  that  which  was 
asked  for  by  the  defendant  The  defendant 
also  asked  the  court  to  Instruct  the  jury,  that 
'*the  burden  is  upon  the  plaintiff  to  show 
that  he  collected  on  account  of  said  insur- 
ance the  amount  collectible  thereon,"  which 
the  court  also  refused  to  give. 

In  Waterman  on  Set-Off,  at  page  89,  |  73, 
it  is  said:  "As  the  defendant  when  he  in- 
terposes a  set-off,  stands  in  the  light  of  a 
plaintiff  in  a  cross-action,  the  burden  of 
proof  is  on  him   to  establish   his  setpoff." 
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And  dealing  specifically  with  unliquidated  de- 
mands, pleaded  as  set-offs,  it  is  said  at  page 
345,  I  292:  "The  damages  to  be  recovered  on 
a  policy,  of  insurance  are  always  uncertain. 
The  amount  depends  on  the  proof  at  the  tri- 
aL  The  plaintiff  may  declare  for  a  total 
loss,  yet  be  able  to  prove  only  a  partial  loss, 
the  extent  of  which  will  be  greater  or  less 
according  to  the  circumstances  of  each  par- 
ticular case.  A  policy  of  Insurance  Is  a 
contract  of  Indemnity.  The  assurer  under- 
takes to  indemnify  the  assured  for  the  dam- 
ages he  may  sustain  by  losses  in  consequence 
of  the  perils  insured  against  by  the  policy. 
It  is  like  a  bond  to  save  harmless.  In  most 
cases  nothing  can  be  more  unliquidated  than 
the  amount  of  such  Indemnity.  It  depends 
upon  a  great  variety  of  facts  and  circum- 
stances, to  be  disclosed  and  digested  at  the 
trial." 

We  think,  therefore,  that  there  was  no 
error  In  the  ruling  of  the  court,  which  left 
It  to  the  jury  to  say  whether  or  not  the 
plaintiff  ought,  in  the  exercise  of  reason- 
able care  and  diligence,  to  have  collected  a 
greater  amount  from  the  policies. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  is  no  error  In  the  judgment  com- 
plained of,  and  it  is  affirmed. 

Al&rmed. 


(113  Va.  5S7) 

CARSOM   T.   CITY  OP  RICHMOND. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

13,  1912.) 

L  Eminent  Domain  (5  8*)— Statotoby  Pow- 

BB— CONSTBUCTION. 

The  power  conferred  by  statute  to  con- 
demn land  must  be  stribtly  construed,  and  the 
manner  of  executing  it  must  be  observed. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domahi,  Cent  Dig.  H  25,  30,  84,  43,  44;  Dec. 
Dig.  f  &•] 

2.  Eminent  Domain  (i  158*)  —  Awabd  of 

COMPBNBATION    >—    RiOHTS    OF    PaBTIES    TO 
AWABD-^UDIOIAL  DETEBMINATION. 

Under  Code  1904.  f  1105f,  authorizing  the 
condemnation  of  land,  requiring  the  commis- 
sioners to  ascertain  the  Just  compensation 
therefor,  and  that  the  court  may  ascertain 
what  persons  are  entitled  to  the  money  paid 
into  court  and  in  what  proportions,  commis- 
sioners appointed  to  report  the  compensation 
for  land  taken,  and  the  additional  damages,  if 
any,  have  no  power,  where  there  is  a  contro- 
versy as  to  who  is  entitled  to  such  compensa- 
tion, or  in  what  proportions,  to  determine  who 
is  entitled  thereto,  but  that  question  must  be 
determined  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  i|  426,  428-432;  Dec 
Dig.  I  158.*] 

Appeal  from  Hustings  Court  of  City  of 
Richmond. 

Condemnation  proceedings  by  the  City  of 
Richmond  against  J.  P.  Carson  and  another. 
There  was  a  Judgment  confirming  the  re- 
port of  the  commissioners,  and  J.  P.  Carson 
appeals.    Reversed  in  part.  | 


J.  P.  Carson  and  W.  P.  De  Saussure,  for 
appellant.  H.  R.  Pollard  and  Christian, 
Gordan  &  Christian,  for  appellees. 

BUCHANAN,  J.  This  is  a  proceeding  in- 
stituted by  the  city  of  Richmond  to  con- 
demn certain  lands  for  its  purposes.  One 
of  the  lots,  a  part  of  which  was  condemned, 
was  subject  to  a  ground  rent  for  99  years, 
with  the  right  of  renewal  to  the  lessee  for 
successive  terms,  forever.  At  the  time  of 
the  institution  of  the  proceeding  the  plain- 
tiff In  error,  J.  P.  Carson,  was  the  owner  by 
assignment  of  the  rights  of  the  landlord  un- 
der the  lease,  and  the  Old  Dominion  Steam- 
ship Company  had  acquired  the  rights  of  the 
lessee.  Both  Carson  and  the  steamship  com- 
pany were  parties  to  the  proceeding.  Com- 
missioners were  appointed  as  provided  by 
section  1105f,  Ya.  Code  1904,  and  ascertained 
and  reported  that  a  Just  compensation  for 
the  land  taken  was  $3,625,  and  that  no  dam- 
age would  result  to  the  residue  of  the  proi^i 
erty  or  to  another  person  by  reason  of  the 
taking.  They  further  reported  that,  of  the 
compensation  reported,  Carson,  the  owner 
of  the  ground  rent  to  which  the  lot  is  sub- 
ject, is  entitled  to  the  simi  of  $811.40  (which 
sum,  capitalized  at  5  per  cent,  is  equal  to 
$40.57,  by  which  the  annual  ground  rent  of 
$650  on  the  whole  property  must  be  credited), 
and  that  the  steamship  company  is  entitled 
to  $2,813.60,  the  residue  of  the  said  sum  of 
$3,625. 

No  exception  was  made  to  the  said  report 
as  to  the  compensation  allowed  for  the  land 
taken  (its  fee-simple  value,  as  we  under- 
stand the  report),  but  Carson  excepted  to 
the  report  as  to  the  manner  in  which  the 
commissioners  undertook  to  apportion  or  dis- 
tribute that  sum.  His  exception  was  over- 
ruled by  the  court,  and  the  report  of  the 
commissioners  confirmed,  and  the  compensa- 
tion allowed,  which  had  been  paid  Into  court, 
was  directed  to  be  paid  to  the  parties  in 
accordance  with  the  report  of  the  commis- 
sioners. 

The  first  and  second  assignments  of  error 
may  be  considered  together.  They  are  as 
follows: 

"First.  The  effort  of  the  commissioners  of 
appraisement  to  reduce  the  rent  reserved  in 
the  lease  from  Wm.  Allison  and  wife  to 
Lewis  Ludlam,  under  which  the  Old  Domin- 
ion Steamship  Company  holds  the  posses- 
sion of  the  land,  is  illegal,  ultra  vires,  and 
should  not  have  been  confirmed  by  the  court 

''Second.  The  hustings  court,  being  with- 
out Jurisdiction  in  this  proceeding  to  reform 
the  said  lease  or  vary  the  covenants,  erred  in 
confirming  the  said  commissioners'  report 
and  in  ordering  'that  the  yearly  rental  of 
$650,  payable  in  quarter-yearly  installments, 
♦  •  •  be  reduced  by  the  sum  of  $40.57 
annually.* " 

[1]  It  Is  well  settled  in  this  state  that  in 


*For  other  casei  see  eame  topic  and  section  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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proceedings  like  this,  the  power  conferred 
must  be  strictly  construed,  and  the  manner 
of  executing  It  carefully  observed  and  fol- 
lowed. Fisher  v.  Smith,  32  Va.  611,  612; 
Painter  t.  St  aalr,  08  Va.  85,  34  S.  E.  989; 
C.  k  O.  Ry.  CJo.  T.  Walker,  100  Va.  69,  40 
S.  E.  633,  914. 

[2]  Section  1105f  of  Va.  Code  1904  pro- 
vides when  and  how  any  company  chartered 
In  this  state,'  which  is  authorized  to  condenm 
lands,  or  any  Interest  or  estate  therein,  may 
acquire  the  same  for  Its  purposes;  and  by 
subsection  25  of  that  section  Its  provisions, 
as  far  as  they  can  be  applied,  govern  cities 
In  exercising  the  right  to  condemn  property 
for  their  purposes.  That  section  prescribes 
the  duties  to  be  performed  by  the  commis- 
sioners, the  form  of  oath  they  are  to  take, 
and  the  form  of  report  they  are  to  make. 
From  these  are  to  be  ascertained  the  extent 
of  their  powers. 

By  subsections  8  and  16  It  is  provided  that 
the  commissioners,  after  viewing  the  prop- 
erty, or  the  interest  or  estate  which  is  sought 
to  be  condemned,  and  the  adjacent  property, 
and  hearing  evidence,  shall  ascertain  what 
will  be  a  compensation  for  the  said  prop- 
erty and  land,  or  for  such  interest  or  estate 
therein  as  Is  proposed  to  be  taken,  and  as- 
sess the  damages,  if  any,  to  the  adjacent  or 
other  property  of  such  tenant  or  owner,  or 
to  the  prox>erty  of  any  other  person,  beyond 
the  peculiar  benefits  that  will  accrue  to  such 
properties,  respectively,  from  the  construc- 
tion and  operation  of  the  company's  works. 

By  subsections  7  and  16  it  Is  provided  that 
before  executing  the  duties  of  his  office  each 
commissioner  shall  take  an  oath  to  the 
effect  that  he  will  faithfully  and  impartially 
ascertain  what  will  be  "a  Just  compensation 
for  such  land  (or  such  interest  or  estate  in 

the  land)  of  the  freehold  whereof is 

tenant,  and  for  such  other  property  as  is 

proposed  to  be  taken  by  the Company 

for  its  purposes,  and  award  the  damages. 
If  any,  resulting  to  the  adjacent  and  other 
property  of  said  tenant  or  owner,  and  to  the 
property  of  any  other  person,  beyond  the 
peculiar  benefits  that  will  accrue  to  such 
properties,  respectively,  from  the  construc- 
tion and  operation  of  the  company's  works. 
•    •    •  >« 

By  subsections  8  and  17  the  form  of  the 
report  the  commissioners  are  required  to 
make  is  prescribed.  Their  report  must  state 
by  what  court  and  for  what  purpose  they 
were  appointed,  that  they  met  on  the  day 
designated  in  the  order,  or  to  which  they 
were  regularly  adjourned,  upon  the  land  to 
be  condemned,  the  limits  of  which  were 
described  to  them,  and  which  they  are  re- 
quired to  describe  in  their  report;  that  they 
were  duly  sworn,  and  that  upon  such  evi- 
dence as  was  before  them  they  "are  of  opin- 
ion and  do  ascertain  that  for  the  said  part 
(or  for  the  estate  or  interest  in  the  part) 
and  for  the  other  property  so  taken 


will  be  a  Just  compensation,  and  the  damages 
to  the  adjacent  and  other  property  of  said 
tenant  or  owner,  and  to  the  property  of  other 
persons,  who  will  be  damaged  in  their  prop- 
erty by  reason  of  the  construction  and  opera- 
tion of  the  works  of  said  company,  beyond 
the  peculiar  benefits  that  will  accrue  to  such 
properties,  respectively,  from  the  construc- 
tion and  operation  of  such  works  are: 
•    •    •  •• 

In  order  to  enable  the  court  to  dispose 
properly  of  money  paid  into  court,  subsec- 
tion 14  provides  that  *'it  may  have  inquiries 
by  a  commissioner  to  ascertain  what  per- 
sons  are  entitled  thereto,  and  in  what  pro- 
portions, and  may  make  an  order  of  publica- 
tion requiring  all  interested  to  appear  before 
the  commissioner,  that  their  respective  claims 
may  be  passed  upon.  After  such  reference 
to  a  commissioner,  and  such  publication,  the 
court  shall  make  such  disposition  of  the  mon- 
ey so  paid  into  court  as  may  seem  to  it 
right" 

From  these  and  other  provisiona  of  sec- 
tion 1105f  it  is  clear,  we  think,  that  the 
commissioners  appointed  to  ascertain  and 
report  the  compensation  for  the  land,  or  in- 
terest or  estate  therein,  taken,  and  the  addi- 
tional damages.  If  any,  provided  for,  have  no 
power,  where  there  is  a  controversy  or  doubt 
as  to  who  Is  entitled  to  such  compensation 
or  damages,  or  in  what  proportions,  to  pass 
upon  or  determine  who  is  entitled  to  the 
same.  Neither  the  statute  authorizing  the 
appointment  of  the  commissioners,  the  order 
appointing  them«  the  oath  they  take,  nor  the 
report  they  are  required  to  make,  impose 
any  such  duty  or  confer  any  such  power  up- 
on them.  On  the  contrary,  provision  is  ex- 
pressly made  (subsection  14)  for  determin- 
ing, in  case  ef  controversy  or  doubt,  the  par- 
ties to  whom  and  in  what  proportions  such 
compensation  and  damages  are  to  be  paid. 

One  of  the  objects  of  subsection  14  was 
that  the  condemning  body  might  not  be  ob- 
structed in  the  prosecution  of  its  work  by 
controversies  in  respect  to  the  title  to  or 
interest  in  the  land  sought  to  be  taken,  but 
to  transfer  such  controversies  from  the  land 
to  the  fund  paid  into  court  Richmond,  etc., 
R.  R.  Co.  V.  Seaboard,  etc.,  Co.,  103  Va.  399, 
49  S.  BX  612;  Swann  v.  Washington,  etc.,  R. 
R.  Co..  108  Va.  282,  287,  61  S.  E.  750.  When 
a  report  has  been  made,  the  sums  ascertained 
by  it  may  be  paid  into  court  by  the  condemn- 
ing party,  and  it  may  enter  and  construct  its 
work  upon  the  land  described  in  the  report, 
although  the  proceedings  are  still  pending. 
Subsection  11. 

For  the  duties  of  ascertaining  a  Just  com- 
pensation for  the  land  to  be  condemned  and 
the  incidental  damages  resulting  from  the 
taking  and  the  construction  and  operation  of 
the  workA  constructed  and  operated  thereon 
—duties  expressly  imposed  by  the  statute— 
the  commissioners  are  peculiarly  fitted.  Rich- 
mond, etc,  Co*  ▼•  Seaboard,  etc.,  Co.,  supra^ 
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and  authorities  cited.  But  for  determin- 
ing controversies  between  persons  interested 
in,  or  claimants  to,  the  land  taken,  or  to 
the  compensation  and  damages  reported,  the 
proper  decision  of  which  depends  frequently 
upon  intricate  questions  of  law,  such  com- 
missioners as  a  rule  are  ill  qualified.  It  is 
true  that  in  some  Jurisdictions  all  these 
duties  are  imposed  upon  the  commissioners 
or  juries,  who  ascertain  the  compensation 
and  assess  the  damages.  This  seems  to  be 
the  case  in  the  state  of  Maryland,  as  shown 
by  the  case  of  the  Mayor  and  City  of  Bal- 
timore T.  Latrobe  and  Others,  101  Md.  621, 
61  Atl.  203,  4  Ann.  Cas.  1005,  so  much  relied 
on  by  the  counsel  of  the  defendant  in  error. 
The  statutes  in  that  state  seem  to  material- 
ly differ  from  ours.  But  while  under  our 
statutes  the  commissioners  to  ascertain  the 
compensation,  etc.,  for  the  land  condemned 
have  no  such  power,  it  is  clear,  we  think, 
that  the  court  having  Jurisdiction  of  the  con- 
demnation proceedings  has  full  power  under 
the  provisions  of  subsection  14  of  section 
1105f  to  ascertain  the  rights  and  interests  of 
the  claimants  to  the  fund,  and  in  the  lan- 
guage 01  that  section  '*to  make  such  disposi- 
tion of  the  money  so  paid  into  court  as  may 
aeem  to  it  right" 

It  follows,  from  what  has  been  said,  that 
we  are  of  opinion  that  so  much  of  the  re- 
port of  the  commissioners  as  attempted  to 
make  disposition  of  the  money  ascertained 
by  them  to  be  a  Just  compensation  for  the 
land  taken  was  in  excess  of  their  powers  and 
ought  to  have  been  stricken  out  as  surplus- 
age, and  the  report  in  other  respects  only 
confirmed.  Swann  v.  Washington,  etc.,  R. 
R.  Co.,  supra,  and  cases  dted. 

At  a  day  subsequent  to  the  confirmation  of 
the  report  of  the  commissioners  the  hust- 
ings court,  without  any  hearing  on  its  part, 
or  having  inquiries  made  as  to  who  was  enti- 
tled to  the  fund,  as  provided  by  subsec- 
tion 14  of  section  1105f,  entered  an  order 
distributing  the  fund  paid  into  court  In  ac- 
cordance with  the  report  of  the  said  com- 
missioners. The  rights  of  the  parties  claim- 
ing the  fund  in  court  have  never  been  con- 
sidered or  ascertained  in  the  manner  pre- 
scribed by  the  statute. 

The  court  is  of  opinion  that  the  order  of 
the  hustings  court,  confirming  the  commis- 
sioners* report,  and  all  proceedings  In  the 
case  subsequent  thereto  and  based  thereon, 
are  erroneous  and  must  be  reversed;  and 
this  court,  without  passing  upon  any  other 
question  involved  in  the  case,  will  enter  such 
order  as  the  hustings  court  ought  to  have  en- 


tered, striking  out  as  surplusage  so  much  of 
the  commissioners'  report  as  attempted  to 
dispose  of  the  compensation  allowed  for  the 
land  taken,  and  confirming  the  said  report 
in  other  respects,  and  will  remand  the  cause 
to  the  hustings  court,  with  directions  to  pro- 
ceed, in  the  manner  provided  by  subsection 
14  of  section  1105f  of  the  Code,  to  ascertain 
the  rights  of  the  claimants  to  the  fund  paid 
into  court,  and  to  dispose  of  it  accordingly. 
Reversed  in  part 

OARDWBLL,  J.,  absent 


(115  Va.  616) 
LAMBERT  v.  JAMES  E.  PHILLIPS  &  SON. 

(Supreme  Court  of  Appeals  of  VirglQia.    Jane 

13,  1912.) 
Appeal  and  Ebbob  ({  1002*)  —  Review  — 

FlNDIITOa 

A  verdict  upon  conflictlDg  evidence  cannot 
be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  Si  3035-3937;  Dec.  Dig.  i 
1002,*! 

Error  to  Circuit  Court  of  Ridimond. 

Action  by  James  B.  Phillips  &  Son  against 
G.  W.  Lambeil:.  There  was  a  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

O'Flaberty  &  Fulton  and  W.  L.  Royall, 
for  plaintiff  in  error.  John  A.  Lamb,  for  de- 
fendants in  error. 

HARRISON,  J.  This  action  to  recover 
the  value  of  certain  work  and  materials  fur- 
nished by  the  plaintiffs,  as  plumbers,  is  be- 
fore us  for  the  second  time.  Lambert  v. 
PhilUps  k  Son,  100  Ya.  632,  64  S.  E.  945. 

At  the  former  hearing,  the  law  applicable 
to  the  facts  of  the  case  was  fully  and  clear- 
ly stated,  and  the  case  remanded  for  a  new 
trial  in  accordance  with  the  views  then  ex- 
pressed. 

With  respect  to  the  second  trial,  the  rec- 
ord of  which  is  now  before  us  for  review,  it 
is  only  necessary  to  say  that  upon  careful 
consideration  of  the  same  we  find  no  error 
in  the  trial  to  the  prejudice  of  the  plaintiff 
in  error.  The  evidence  before  the  Jury 
touching  the  right  of  the  defendants  in  er- 
ror to  recover  was  conflicting,  and  the  case 
was  fairly  submitted  in  accordance  with  the 
law  as  already  laid  down  by  this  court  Un- 
der such  circumstances,  upon  well-settled 
principles,  the  verdict  of  the  Jury  cannot  be 
disturbed,  and  the  Judgment  complained  of 
must  therefore  be  afllrmed. 

Affirmed. 


•For  other  oases  see  samo  topic  and  section  NUMBER  In  Deo.  Dig*  A  Am.  Dig.  Key  No.  Sertes  A  Rop'r  Ind 
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(113  Va.  66S) 

DELAWARE,  L.  &  W.  R.  CO.  v.  GOTTEN. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

13,  1912.) 


1.  Appeal  awd  Ebbob    (8   859*)-— Review- 
Scope. 

Where  a  case  has  been  heard  by  the  court, 
and  the  evidence  is  certified,  it  is  to  be  heard 
on  a  writ  of  error  as  on  a  demurrer  by  the  de- 
fendant to  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3441-3445;  Dec.  Dig.  { 
859.*] 

2.  Appeal  and  Ebbob   (|  1008*)— Review— 
Findings. 

Where  a  case  is  tried  by  the  court,  the 
judgment  has  the  same  effect  as  the  verdict  of 
a  jury,  and  will  not  be  disturbed,  unless  plainly 
against  the  evidence,  or  without  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3955-3969;  Dec  Dig.  f 
1008.*] 

3.  Appeal  and  Ebbob  ({  1047*)— Review- 
Rulings  ON  Evidence— Pbejudice. 

A  judgment  on  trial  by  the  court  will  not 
be  reversed  for  rulings  in  admitting  or  reject- 
ing evidence,  where  the  evidence  other  than 
that  involved  in  the  objections  is  amply  suffi- 
cient to  sustain  the  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig  81  4132,  4138,  4146-4162; 
Dec.  tWg.  8  1047.*] 

Appeal  from  Circuit  Conrt  of  Norfolk. 

Action  by  Preston  S.  Cotten  against  the 
Delaware,  Lackawanna  &  Western  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    A£Elrmed. 

J.  W.  Willcoz  and  Morris,  Gamett  &  Cot- 
ten,  for  appellant  Williams  &  Tnnstall,  for 
appellee. 

HARRISON,  J.  This  record  shows  tliat 
in  August,  1908,  the  Delaware,  Lackawanna 
&  Western  Railroad  Company  entered  into  a 
contract  in  writing  with  the  Henderson  Jar- 
rett  Company,  Incorporated,  of  Norfolk, 
dealers  in  lumber,  at  Norfolk,  Va.,  by  which 
it  was  agreed  that  the  lumber  company 
would  deliver  to  the  railroad  company,  at 
Scranton,  Pa.,  100  cars  of  "pine  collar  tim- 
ber,'* not  peeled,  to  be  not  less  than  18  feet 
long  and  30  per  cent  thereof  to  be  10  inches 
in  diameter,  30  per  cent.  12  inches,  30  per, 
cent.  14  inches,  and  10  per  cent.  16  inches, 
at  the  price  of  13^  cents  per  lineal  foot. 
The  contract  further  provided  that,  should 
the  material  furnished  fail  to  comply  with 
the  specifications,  the  railroad  might  return 
the  same  at  the  expense,  including  freight 
charges,  cost  of  handling,  etc.,  of  the  ship- 
per. This  pine  collar  timber  was  commonly 
known  and  designated  as  *'mine  props.*'  The 
lumber  company  proceeded  to  fill  the  order, 
completing  the  same  by  October  27,  1908. 
As  the  lumber  was  delivered,  the  railroad 
company  distributed  the  same  to  its  various 
mines  in  the  outlying  district  around  Scran- 
ton, where  the  greater  part  thereof  was 
promptly  used.  When  the  parties  came  to  a 
final  settlement  of  the  balance  due  the  lum- 


ber company  under  the  contract,  differences 
arose  as  to  the  size  of  the  props  and  the 
method  of  calculating  the  balance  due.  The 
railroad  company  insisted  that  the  lumber 
company  had  not  delivered  as  many  props  of 
the  larger  sizes  as  the  contract  called  for, 
and  further  contended  that  in  ascertaining 
the  diameter  of  the  logs  a  deduction  of  one 
inch  should  be  made  for  the  bark,  notwith- 
standing the  provision  of  the  contract  that 
the  material  to  be  furnished  should  be  un- 
peeled,  and,  further,  that  when  a  log  meas- 
ured under  the  bark  15,  13,  or  11  inches, 
it  was  to  be  put  in  the  next  lower  class, 
since  the  contract  did  not  call  for  props  of 
that  size.  In  other  words,  if  a  log  actually 
measured  14  inches,  including  the  bark,  1 
inch  was  deducted  for  the  bark,  thus  reduc- 
ing the  diameter  to  13  inches,  and  then  the 
log  was  to  be  put  in  the  12-inch  class,  be- 
cause the  contract  did  not  contemplate  a  log 
13  inches  in  diameter.  This  method  ot 
measurement  made  a  very  large  difiference 
in  the  diameter  of  the  logs,  and  was  repu- 
diated by  the  lumber  company  as  arbitrary 
and  in  utter  disregard  of  the  contract 

Various  attempts  were  made  to  bring  about 
a  settlement  of  these  differences,  and  in  the 
spring  of  1909  a  final  conference  was  had, 
which  resulted,  as  was  supposed,  in  a  satis- 
factory adjustment  At  this  conference  it 
appears  to  have  been  agreed  that  there  should 
be  added  1  Inch  to  all  the  measurements, 
representing  the  difference  between  an  over- 
bark  and  an  under-bark  measurement;  that, 
when  this  had  been  done,  the  logs  which  by 
proper  measurement  fell  into  the  inter- 
mediate grades,  not  named  in  the  contract, 
should  be  divided  equally,  and  one-half  as- 
signed to  the  next  highest  grade  and  one- 
half  to  the  next  lowest  grade;  and,  this 
having  been  done,  that  the  value  should  be 
reckoned  according  to  a  scale  agreed  upon. 
The  parties  reached  totally  different  re- 
sults in  the  calculation  by  each  of  the  bal- 
ance due  under  this  compromise  adjustment. 

The  evidence  for  the  plaintiff  shows  very 
clearly  and  satisfactorily  that  by  proper 
calculations,  such  as  were  contemplated  by 
the  terms  of  the  adjustment,  there  was  a 
large  balance  due  to  the  lumber  company. 
The  result  of  the  calculation  made  by  the 
railroad  company  was  a  trifling  balance  due, 
which  it  tendered  the  plaintiff  in  full  dis- 
charge of  its  obligation.  This  tender  was 
rejected,  upon  the  ground  that  it  had  been 
arrived  at  in  total  disregard  of  the  terms  of 
adjustment  which  had  been  adopted.  There- 
upon Preston  S.  Cotten,  the  assignee  of  the 
lumber  company,  brought  this  suit  to  recover 
of  the  defendant  railroad  company  the  sum 
of  $8,098.04,  the  balance  originally  claimed 
and  demanded  by  the  lumber  company  as 
its  due. 

The  case  was  heard  by  the  Judge  of  the 
circuit  court  of  the  city  of  Norfolk  without 
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a  jury,  who  gave  the  plaintiff  a  Judgment 
for  $4,159.60,  to  which  the  present  writ  of 
error  was  awarded  on  the  petition  of  the  de> 
fendant  railroad  company. 

[1,2]  The  case  having  been  heard  by  the 
judge  w^ithout  a  jury,  and  the  evidence  be- 
ing certified,  it  la  to  be  heard  here  as  on  a 
demurrer  by  the  defendant  to  the  evidence. 
The  judgment  of  the  trial  court  has  the  same 
effect  as  the  verdict  of  a  jury,  and  this  court 
will  not  disturb  Its  finding,  unless  it  is  plain- 
ly against  the  evidence,  or  without  evidence. 
Martin  v.  Railroad  Co.,  101  Va.  406,  44  S. 
B.  6S)5;  Parsons  v.  Maury,  101  Va.  516,  44 
S.  E.  758;  Gray  y.  RumriU,  101  Va.  507,  44 
S.  E.  697. 

We  have  examined  carefully  the  evidence, 
which  Is  too  voluminous  to  be  discussed  in 
detail,  and  find  that  it  abundantly  sustains 
the  finding  and  judgment  of  the  circuit  court. 
Viewed  from  the  standpoint  of  a  demurrer  to 
the  evidence,  the  judgment  is  not  only  am- 
ply sustained,  but  is  fully  justified. 

[3]  Several  objections  were  taken  by  the 
defendant  to  the  action  of  the  court  in  ad- 
mitting and  rejecting  certain  evidence.  In 
the  view  we  take  of  the  case,  it  is  unneces- 
sary to  consider  these  exceptions,  for  the 
reason  that,  if  they  were  well  taken,  it  could 
not  affect  the  result  The  evidence,  other 
than  that  involved  in  these  objections,  is 
amply  sufficient  to  sustain  the  judgment,  and 
therefore  the  testimony  objected  to  could  not 
possibly  have  had  any  influence  on  the  mind 
of  the  court  prejudicial  to  the  objecting  par- 
ty. Gerst  V.  Jones  &  Co.,  73  Va.  518,  34 
Am.  Rep.  773. 

The  judgment  complained  of  must  be  af- 
firmed. 

Affirmed. 

CARDWBLL,  J.,  absent 


<113  Va.  4M) 

BO  WE  et  aL  v.  SCOTT  et  aL  t 

{Supreme  Court  of  Appeals  of  Virginia.    June 

18,  1912.) 

1.  Municipal  Corporations   (8  607* )— Ob- 
struction   OF   AULEY-rPUBLIC    NUISANCS— 

Injunction— Special  Damage. 

Where  plaintiffs  owned  real  estate  in  a 
cibr  which  did  not  abut  on  the  section  of  a 
public  alley  obstructed,  under  an  ordinance  au- 
thorizing the  closing  of  the  alley  for  30  years, 
and  had  not  suffered  any  special  damage  there- 
from, they  could  not  maintain  a  bill  to  enjoin 
the  obstruction,  it  being  a  public  nuisance,  un- 
der the  rule  that  an  individual  cannot  maintain 
a  bill  to  enjoin  a  public  nuisance,  unless  he 
has  suffered  or  will  suffer  therefrom  special  or 
peculiar  damage  to  himself,  as  distinguished 
from  injury  to  the  general  public. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1502-1505;  Dec 
Dig.  §  697.*1 

2.  PLEAniNG  (5  245*)— Amendment. 

Where  a  demurrer  had  been  sustained  to 
a  bill,  the  court  did  not  err  in  refusing  an 
amendment  stating   facts  which   were   known. 


or  might  haye  been  known,  to  plaintiffs  prior 
to  the  argument  of  the  demurrer. 

[Ed.  Kote.—For  other  cases,  see  Pleading, 
Cent.  Dig.  S§  635.  653-675;   Dec.  Dig.  {  245/] 

Appeal  from  Chancery  Court  of  Richmond. 

Action  by  N.  W.  Bowe  and  others,  against 
Elizabeth  S.  Scott  and  others.  From  a  de- 
cree sustaining  demurrers  to  the  bill,  and 
overruling  plaintiffs*  motion  to  file  an  amend- 
ed bill,  and  dissolving  an  Injunction  previ- 
ously awarded,  and  dismissing  the  bill,  plain- 
tiffs appeal.    Affirmed. 

B.  EL  Byrd  and  David  Meade  White,  for 
appellants.  Page  &  Leary*  Braxton  &  Eg- 
gleston,  Leake  &  Buford,  and  H.  R.  Pollard, 
for  appellees. 

WHITTLE,  J.  The  principal  question  pre- 
sented by  this  appeal  Involves  the  right  of 
individuals  (owning  real  estate  in  the  city 
of  Richmond*  but  whose  lots  do  not  abut  on 
the  section  of  the  public  alley  obstructed, 
and  who  have  not  suffered  any  peculiar  dam- 
age therefrom)  to  have  declared  null  and 
void  a  city  ordinance  authorizing  the  clos- 
ing, for  the  period  of  30  years,  of  a  public 
alley  reaching  from  Shafer  street  to  Har- 
rison street,  to  the  extent  to  which  it  bisects 
the  respective  lots  of  the  appellants,  Eliza- 
beth S.  Scott  and  El  T.  D.  Myers,  Jr. ;  also 
to  enjoin  the  defendants  from  closing  any 
portion  of  the  alley,  or  from  exercising  any 
rights  under  *'the  void  ordinance." 

From  a  decree  sustaining  demurrers  to  th«. 
original  bill,  overruling  the  motion  of  the 
plaintiffs  to  file  an  amended  bill,  dissolving 
tlie  injunction  theretofore  awarded,  and  dis- 
missing the  bill,  this  appeal  was  granted. 

[1]  Speaking  generally,  the  obstruction  ot 
a  public  highway  is  a  public  nuisance,  and 
the  trend  of  authority  Is  that  an  individual 
cannot  maintain  a  bill  to  enjoin  such  nui- 
sance, unless  he  can  show  that  he  has  suf- 
fered or  will  suffer  therefrom  special  and 
peculiar  injury  or  damage  to  himself,  as 
distinguished  from  injury  or  damage  to  the 
general  public.  Moreover,  such  special  and 
peculiar  injury  or  damage  must  be  direct, 
and  not  purely  consequential,  and  must  be 
different  in  kind,  and  not  merely  in  degree, 
from  that  sustained  by  the  community  at 
large. 

The  foregoing  statement  of  the  rule  de- 
notes the  line  of  cleavage  between  remedies 
for  public  nuisances  which  may  be  maintain- 
ed by  an  Individual  and  such  as  must  be  as- 
serted for  or  on  behalf  of  the  public. 

The  rule  Is  thus  stated  in  29  Cyc.  1210: 
"It  is  absolutely  essential  to  the  right  of  an 
individual  to  relief  against  a  public  nui- 
sance that  he  should  show  that  he  has  suf- 
fered' or  will  suffer  some  special  injury 
other  than  that  in  which  all  the  general  pub- 
lic share  alike,  and  the  difference  between 
the  injury  to   him  and  the  injury  to   the 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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general  public  mast  be  one  of  kind,  and  not 
merely  of  degree.**  4  Pom.  Kq.  Jur.  {  1349; 
5  Pom.  Eq.  Rem.  |  542,  where  numerous 
cases  are  cited. 

The  research  of  counsel  has  drawn  our  at- 
tention to  decisions  which  show  that  the 
statement  of  the  law  as  given  in  Cyc.  pre- 
vails in  England  and  generally  throughout 
the  United  States.  It  is  also  the  established 
doctrine  in  Virginia.  Beveridge  v.  Lacey, 
24  Va.  63;  Com'th  v.  Webb,  27  Va.  729; 
James  River  k  K.  Co.  v.  Anderson,  39  Va. 
278;  Richmond  Trust  Co.  v.  Murphy,  98 
Va.  109,  34  S.  E.  982 ;  Fisher  v.  S.  A.  L.  Ry., 
102  Va.  369,  46  S.  E.  381,  1  Ann.  Cas.  622 ; 
Brown  v.  Baldwin,  112  Va.  588,  72  S.  B.  143. 

In  James  River  &  K.  Co.  v.  Anderson,  su- 
pra, at  page  278,  Tucker,  P.,  observes :  '"The 
property  of  the  plaintiff,  Anderson,  lies  In 
another  square  to  the  eastward,  and  that  of 
Mills  two  squares  off.  As  well  might  a  lot 
owner  at  Rocketts  complain  of  the  narrow- 
ing of  the  main  street  on  Shockoe  Hill,  and 
bring  bis  private  action  or  bill  for  an  injunc- 
tion. Such  remote  injuries  common  to  the 
whole  population  are  to  be  remedied  by  the 
action  of  the  constituted  corporate  author- 
ities, ojr  by  prosecution  for  a  nuisance.  If 
Anderson  and  Mills  can  implead  the  defend- 
ants for  narrowing  a  street  not  contiguous 
to  their  property,  every  man  in  the  commu- 
nity might  do  so.  To  prevent  this  evil,  the 
law  forbids  an  action  by  a  private  individual 
for  a  common  nuisance^  unless  he  can  show  a 
special  injury."  At  page  307,  Judge  Tucker, 
on  the  question  of  Jurisdiction,  r^narks: 
**In  whatever  light  I  have  been  enabled  to 
view  this  case,  I  am  perfectly  satisfied  that 
the  injunction  never  should  have  been  grant- 
ed, and  that  upon  the  hearing  it  should  have 
been  altogether  dissolved." 

The  learned  chancellor,  in  a  clear  and  con- 
clusive opinion,  shows  that,  though  the  in- 
Jury  to  the  plaintiffs,  as  stated  in  the  biU, 
may  be  greater  than  that  sustained  by  other 
persons  living  more  remote  from  the  scene  of 
the  obstruction,  such  injury  is  nevertheless 
greater  in  degree  only,  and  not  in  kind. 

Therefore,  under  the  authorities,  the  bill 
does  not  state  a  case  of  such  special  injury 
as  would  entitle  the  plaintiffs  to  an  injunc- 
tion. 

[2]  After  the  court  had  announced  its  de- 
cision sustaining  the  demurrer  to  the  bill 
upon  a  ground  involving  its  dismissal,  plain- 
tiffs' counsel  stated  that  they  would  offer 


within  very  few  days  an  amended  bill.  The 
chancellor  found  that  the  matters  of  amend- 
ment (which  were  of  a  nature  somewhat  sim- 
ilar to  those  contained  In  the  original  bill) 
were  either  known  to  the  plaintiffs,  or  might 
well  have  been  known  to  them,  prior  to  the 
argument  of  the  demurrer,  and  held  that  the 
motion  to  file  the  amended  bill  came  too  late. 

In  this  ruling  we  think  there  was  no  er* 
ror.  Judge  Grinnan,  in  that  connection. 
Justly  remarks:  "When  the  proceedings  in 
a  cause  have  reached  the  stage  that  they 
have  reached  in  this  suit,  a  motion  to  file 
an  amended  bill  is  received  with  reluctance, 
ii|.nd  not  granted  but  for  some  good  reason. 
If  such  an  innovation  as  is  here  desired  were 
to  be  granted,  it  would  open  a  precedent 
whereby  suits  might  be  greatly  and  unneces- 
sarily prolonged,  to  the  inconvenience^  delay, 
and  expense  of  litigants.  Instead  of  a  plain- 
tiff being  at  pains  to  state  his  whole  case  in 
his  bill,  as  he  ought  to  do,  if  possible,  he 
would  be  at  liberty  to  present  his  case  to 
the  court  by  piecemeal;  and  the  announce- 
ment of  the  court's  decision  would  serve  ne 
other  purpose  than  to  give  notice  that  the 
bill  needed  additional  allegations.  While 
the  courts  are  liberal  in  allowing  amend- 
ments, the  indulgence  has  never  gone  to  this 
extent  •  •  •  Courts  have  discretion  in 
these  matters;  but  this  discretion  is  in  ne 
sense  an  arbitrary  or  capricious  one^  It  la 
a  discretion  that  is  at  all  times  hedged  about 
and  governed  by  those  rules  that  have  long 
been  established  and  recognized  as  binding 
upon  the  courts." 

The  action  of  the  court  in  overruling  tlie 
motion  for  leave  to  file  the  amended  bill  is 
well  sustained  by  authority.  1  Bar.  Chy. 
Pr.  824,  327;  Alsop  v.  CaUett,  97  Va.  364, 
34  S.  E.  48;  Vashon  v.  Barrett,  99  Va.  346, 
38  S.  B.  200 ;  Jackson  v.  Valley  Tie  Co.,  108 
Va.  714,  722,  62  S.  E.  964. 

Concurring,  as  we  do,  in  the  ruling  of  the 
court  sustaining  the  demurrer  to  the  bill,  it 
becomes  unnecessary,  and  would,  indeed,  be 
improper,  to  express  any  opinion  with  respect 
to  the  validity  of  the  ordinance^  or  the  right 
of  the  public  to  redress  the  alleged  Invasion 
of  their  prerogative  by  prosecution,  or  other 
appropriate  remedy,  for  a  common  nuisance. 

The  decree  appealed  from  is  without  error» 
and  must  be  affirmed. 

Affirmed. 

KEITH,  P.,  and  CARDWELL,  J.,  absent 
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SH ITH,  County  Treasurer,  ▼.  BTBLL  et  al.t 

(Supreme  Court  of  Appeals  of  Yirginia.    June 

13,  1912.) 

1.  Elections    <S    88*)  —  Qualifications    of 
VoTEBS— Payment  of  Taxes. 

Under  Const,  art  2,  {  21  (Code  1004,  p. 
ccxiii),  requiring  as  a  prerequisite  to  the 
right  to  vote,  that  the  voter  shall  pay  all  state 
poll  taxes  assessed  or  assessable  against  him, 
a  person  assessable  with  poll  taxes,  who  pays 
such  taxes  without  their  actual  assessment 
against  him,  as  required  by  law,  is  entitled  to 
vote. 

[Ed.  Note.— For  other  cases,  see  EHections, 
Cent.  Dig.  II  77-81 ;   Dec.  Dig.  |  83.«1 

2.  Elections    (|    83*)  —  Qualifications   of 
Voters— Payment  of  Taxes. 

Under  CV>nst.  art.  2,  {  21  (Code  1904,  p. 
ccziii),  requiring  the  payment  of  state  poll  taxes 
as  a  prerequisite  to  the  right  to  vote,  and  sec- 
tion 38  (page  ccxvi),  requiring  county  and  ciiy 
treasurers  to  file  lists  of  persons  who  pay  sudi 
taxes  before  each  regular  election,  a  treasurer 
properly  included  on  such  list  the  names  of  per- 
sons paying  their  taxes  to  him  personally  alter 
they  nad  been  returned  delinquent  and  be  had 
paid  his  collections  to  the  auditor,  notwith- 
standing Code  1904,  |  005,  requiring  payment  of 
taxes  appearing  on  the  delinquent  list  to  the 
collector  or  auditor,  and  providing  that  they 
cannot  be  collected  by  the  treasurer,  since  the 
payment,  having  reached  the  proper  ofScer,  was 
as  valid  as  If  made  to  him  in  the  first  instance, 
and  the  constitutional  right  of  sufi^ge  cannot 
be  subordinated  to  statutory  enactments  rela- 
tive to  the  collection  of  taxes. 

[Ed.  Note.— For  other  cases,  see  Elections, 
(Dent  Dig.  H  77-81;  Dec.  Dig.  |  83.«] 

Error  to  CUrcult  Ck>nrt,  Princess  Anne 
County. 

Petition  for  a  mandamus  by  R.  J.  Bell 
and  others  against  A.  C.  Smith,  County 
Treasurer.  To  review  an  order  granting  the 
mandamns,  defendant  brings  error.  Re- 
versed. 

R.  R.  Hicks  and  Loyall,  Taylor  k  WMte, 
for  plaintiff  in  error.  N.  T.  Green  and  J. 
Ia.  Jeffries,  for  defendants  in  error. 

WHITTLE,  J.  Article  2  of  the  Virgliiia 
Constitution  (Code  1904,  p.  cczi)  deals  with 
the  elective  franchise.  Section  38  of  that 
article  (Code  1904,  p.  ccxvi)  provides  that 
after  January  1,  1904,  the  treasurer  of  each 
county  and  city  shall,  at  least  five  months 
before  each  regular  election,  file  with  the 
clerk  of  the  circuit  court  of  his  county,  or 
the  corporation  court  of  his  city,  a  list  of 
all  persons  in  his  county  or  city  who  haVe 
paid,  not  later  than  six  months  prior  to  such 
election,  the  state  poll  taxes  required  by  the 
Constitution. 

In  compliance  with  that  requirement,  the 
plaintiff  in  error,  A.  C.  Smith,  iLS  treasurer 
of  Princess  Anne  county,  on  May  6,  1911, 
filed  with  the  clerk  of  the  circuit  court  of 
the  county  a  list  of  all  persons  who  had 
paid  to  him  their  capitation  taxes  for  the 
years  1908,  1909,  and  1910,  and  who  were 
consequently,  prima  facie  at  least,  entitled 
to  vote  at  the  general  election  to  be  held 
on  November  7,  1911. 


On  September  2,  1911,  the  defradants  in 
error  filed  a  petition  in  the  circuit  court  of 
Princess  Anne  county,  praying  for  a  manda- 
mus to  require  the  plaintiff  in  error  to  re- 
turn and  file  with  the  clerk  a  new  list  of 
voters  who  had  personally  paid  their  poll 
taxes  to  him  for  the  years  1908,  1909,  and 
1910,  and  that  he  specially  omit  from  said 
list  the  names  of  certain  persons  who  had 
never  been  assessed  with  poll  taxes  as  re- 
quired by  law,  and  certain  other  persons  in- 
cluded therein,  who,  though  they  had  been 
assessed  with  poll  taxes,  were  returned  de- 
linquent for  the  years  1908  and  1909. 

The  case  was  heard  upon  the  pleadings 
and  evidence,  and  to  an  order  of  the  circuit 
court  granting  the  prayer  of  the  petition 
this  writ  of  error  was  allowed. 

It  is  not  d^iied  that,  with  respect  to  both 
classes  of  i)ersons  who  were  deprived  of 
their  right  to  vote  at  the  November,  1911, 
election  by  the  order  complained  of,  many 
of  them  were  either  assessed  or  assessable 
with  poll  taxes  under  the  (institution,  and 
had  paid  their  taxes  to  the  treasurer,  who 
accounted  for  the  same  to  the  auditor  of 
public  accounts.  The  question,  therefore,  for 
our  determination,  Is  whether  these  citizens 
are  to  be  disfranchised  solely  because,  in 
case  of  one  class,  they  paid  their  poll  tax- 
es to  the  treasurer  without  having  been  pre- 
viously assessed  by  the  commissioner  of  the 
revenue  and  without  his  certificate  of  as- 
sessment (Acts  1910,  p.  584),  and  in  case  of 
the  other  class  because  they  paid  their  tax- 
es to  the  treasurer  after  they  liad  been  re- 
turned delinqu^t  (Va.  Code,  1904,  §{  605, 
606,  607,  608). 

Section  21  of  article  2  of  the  (Constitution 
(Code  1904,  p.  ccxiii)  provides  that  ''any  per- 
son registered  under  either  of  the  last  two 
sections  shall  have  the  right  to  vote  for 
members  of  the  General  Assembly  and  all 
ofilcers  elective  by  the  people,  subject  to  the 
following  conditions:  That  he,  unless  ex- 
empted by  section  22,  shall,  as  a  prereqidsite 
to  the  right  to  vote  after  the  first  day  of 
January,  1904,  personally  pay,  at  least  six 
months  prior  to  the  election,  all  state  poll 
taxes  assessed  or  assessable  against  him,  un- 
der this  Constitution,  during  the  three  years 
next  preceding  that  in  which  he  offers  to 
vote.  •  •  • "  Tazewell  v.  Herman,  108 
Va.  416,  60  S.  E.  767,  61  S.  E.  752;  Tilton  v. 
Herman,  109  Va.  503,  64  S.  E.  351. 

[1,2]  It  is  plain  that  section  21  contem- 
plates the  payment  of  poll  taxes,  not  only 
by  persons  who  have  been  assessed  with 
such  taxes,  but  also  by  persons  who  are  08- 
aesaahle  therewith.  Nevertheless,  the  deci- 
sion of  the  circuit  court  denies  such  right 
to  the  latter  class,  and  to  that  extent  nulli- 
fies the  provision  and  disfranchises  citizens 
who  have  fully  complied  with  its  terms. 
The  order,  moreover,  strikes  from  the  vot- 
ing list  the  names  of  other  citizens,  who 
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were  assessed  by  the  commissioner  of  the 
revenue,  and  were  registered  voters  of  the 
county,  and  had  paid  their  poll  taxes  to 
the  treasurer,  who  paid  his  colleciioM  to  the 
auditor,  merely  because  such  payment  was 
made  after  the  taxes  had  been  returned  de- 
linquent 

Section  608  of  the  Code  provides  that 
taxes  appearing  on  the  delinquent  list  (re- 
turned under  section  605)  may  be  paid  either 
to  the  clerk  or  to  the  auditor,  but  that  such 
taxes  cannot  be  collected  by  the  treasurer. 

It  may  well  be  that  these  citizens,  by  se- 
lecting the  treasurer  as  the  medium  for 
transmitting  their  taxes  to  the  auditor,  as- 
sumed the  risk  of  his  discharging  that  duty; 
yet,  after  the  money  reached  the  hand  of 
the  proper  officer,  the  payment  was  as  valid 
as  if  it  had  been  made  to  him  in  the  tlrst 
instance.  The  state  undoubtedly  possesses 
plenary  power  to  devise  adequate  means  for 
assessing,  levying,  and  collecting  its  reve- 
nues, subject  only  to  such  limitations  as  may 
be  imposed  by  the  Constitution;  but  the  con- 
fusion in  this  case  arises  from  the  attempt 
to  subordinate  the  right  of  suffrage  granted 
to  the  citizen,  in  certain  conditions,  by  the 
Ck)n8titution,  to  statutory  enactments  of  the 
character  indicated.  Such  legislation  is  es- 
sential, but  it  may  not  be  so  Interpreted  and 
enforced  as  to  abridge  the  elective  franchise 
as  guaranteed  by  the  Constitution. 

For  these  reasons,  the  order  of  the  cir- 
cuit court  must  be  reversed,  with  costs,  and 
the  case  remanded  for  further  proceedings. 

Reversed. 

(113  Va.  486) 

BONOS  V.  FERRIES  GO. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

13,  1912.) 

1.  Tkial  (f  152*)--Dbmubreb  to  Evidencb^— 

PABTT   HAVING'   BUBDEN    OP   PROOF. 

One,  though  having  the  burden  of  proof, 
may  demur  to  the  evidence;  the  question  still 
being  whether,  after  disregarding  all  his  evi- 
dence in  conflict  with  that  of  demurree,  there 
remains  enough  to  entitle  him  to  judgment. 

[E^d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  349 ;    Dec.  Dig.  {  152.*] 

2.  Trial  (§  154*)— Demurrer  to  Evidence. 

The  degree  of  particularity  with  which  a 
demurrer  to  evidence  must  state  the  ground 
thereof  depends  on  the  character  of  the  case, 
and  it  Is  enough  that  It  fully  advises  demurree 
of  demurrant's  contention. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  351,  353;   Dec.  Dig.  i  154.*] 

8.  Fberibb  (8  17*>— Leases— Land  Inclitded. 
A  lease  of  ferries  and  all  other  property 
of  the  lessors  now  used,  "or  subject  to  l^  used," 
for  the  uses  and  purposes  of  said  ferries,  in- 
cludes land  liable  to  be  used  for  ferry  purposes, 
though  not  already  actually  so  used. 

[Ed.  Note. — For  other  cases,  see  Ferries,  Oent. 
Dig.  §  41;    Dec.  Dig.  $  17.*] 

Error  to  Corporation  Court  of  Norfolk. 

Action  by  the  Ferries  Company  against 
George  Bonos.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 


K  R.  Baird,  Jr.,  S.  M.  Brandt,  and  W.  H. 
Moreland,  for  plaintiff  in  error.  R,  B.  Hicks, 
for  defendant  in  error. 

KEITH,  P.  The  Ferries  Company  brought 
an  action  of  unlawful  detainer  against  Bon- 
os to  recover  possession  of  a  certain  parcel 
of  land  which  is  described  in  the  writ  The 
defendant  appeared  and  pleaded  not  guilty, 
and  after  the  evidence  for  the  plaintiff  and 
the  defendant  had  been  introduced  before 
the  Jury  the  plaintiff  demurred  to  the  evi- 
dence, l^e  court  rendered  a  Judgment  for  the 
premises  in  favor  of  the  plaintiff,  and  the 
defendant  has  brought  the  case  before  us  by 
writ  of  error. 

The  first  error  assigned  is  that  upon  the 
plea  of  not  guilty  the  burden  of  proof  was 
upon  the  plaintiff,  and  therefore  it  was  error 
to  compel  the  defendant  to  Join  in  the  de- 
murrer ;  second,  that  under  the  provisions  of 
the  Virginia  statute  in  such  case  made  and 
provided  the  defendant  was  not  required  to 
Join  in  the  demurrer  until  the  ground  of  de- 
murrer was  stated  in  writing;  and,  third, 
that  in  giving  Judgment  for  the  plaintiff  for 
the  property  in  question  the  court  erred,  it 
never  having  been  used  for  ferry  purposes, 
and,  there  being  no  evidence  of  any  enlarge- 
ment creating  a  necessity  therefor,  it  did  not 
pass  under  the  lease  from  the  city  of  Ports- 
mouth and  the  county  of  Norfolk  to  R.  E. 
Jordan,  under  whom  defendant  in  error 
claims,  he  acquiring  nothing  more  as  to  this 
property  than  the  right  to  subject  it  to  ferry 
uses  upon  proof  that  the  growth  and  increase 
of  the  ferry  business  made  it  necessary  for 
their  operation,  and'  that  it  would  be  ac- 
quired at  the  Joint  expense  of  the  city  and 
county. 

[1]  In  Johnson's  Adm'r  v.  G.  &  O.  Ry.  Co., 
91  Va.  171,  21  S.  E.  238,  there  is  a  satisfac- 
tory statement  of  the  rule  governing  demur- 
rers to  evidence.  In  that  case  the  authori- 
ties were  considered,  and  the  law  stated  to 
be  that  "by  the  demurrer  to  evidence  the 
party  demurring  is  considered  as  admitting 
the  truth  of  his  adversary's  evidence,  and  all 
Just  inferences  which  can  be  properly  drawn 
therefrom  by  a  Jury,  and  as  waiving  all  of 
his  own  evidence  which  conflicts  with  that 
of  his  adversary,  and  all  inferences  from  his 
own  evidence  (although  not  in  conflict  with 
his  adversary's)  which  do  not  necessarily  re- 
sult therefrom," 

In  terms  or  tn  substance  this  statement 
has  been  reaffirmed  in  many  subsequent 
cases.  The  fact  that  the,  demurrant  has  the 
burden  of  proof  to  carry  does  not,  we  think, 
affect  the  question.  It  imposes  upon  him  an 
additional  burden.  It  renders  a  successful 
resort  to  the  demurrer  to  the  evidence  more 
difficult;  but  we  are  at  a  loss  to  i>erceive 
how  the  demurree  can  suffer  any  prejudice 
by  reason  of  that  fact 

When  Mr.  Burks  in  his  pamphlet  on  "De- 
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murrer  to  BMdence,"  page  6,  which  is  cited 
in  the  petition  for  a  writ  of  error,  states  that 
"either  party  may  demur  to  the  evidence  of 
the  other,  but  this  method  of  defense  is  not 
available  to  the  party  who  has  the  burden 
of  proof  on  any  issue/'  we  take  it  that  he 
means  that  under  such  circumstances  a  de- 
murrer is  not  capable  of  being  used  to  ad- 
vantage by  him  npon  whom  rests  the  bur- 
den of  proof.  But  while  a  party  who  under 
such  circumstances  demurs  to  the  evidence 
undertakes  an  onerous  task,  there  is  no  arbi- 
trary rule  which  denies  him  relief;  but  the 
court  must  still  inquire  whether,  after  disre- 
garding all  of  the  demurrant's  evidence 
which  is  in  conflict  with  that  of  the  demur- 
ree,  there  remains  enough  to  entitle  him  to  a 
judgment 

[2]  In  this  case  the  defendant  pleaded  not 
guilty,  the  plaintiff  demurred,  and  stated  in 
writing  that  "the  matter  aforesaid,  so  in- 
troduced and  shown  in  evidence  to  the  Jury 
by  the  defendant,  is  not  sufficient  in  law  to 
maintain  the  said  issue  on  the  part  of  the 
defendant,  and  that  it,  the  said  plaintiff,  is 
not  bound  by  the  law  of  the  land  to  answer 
the  same.  Wherefore,  for  want  of  sufficient 
matter  in  that  behalf  to  the  said  jury  shown 
in  evidence,  the  said  plaintiff  prays  judg- 
ment, and  that  the  jury  aforesaid  may  be  dis- 
charged from  giving  any  verdict  upon  said 
issue." 

The  degree  of  particularity  with  which 
the  ground  of  demurrer  should  be  stated  in 
order  to  meet  the  requirements  of  our  stat- 
ute must  depend  to  some  extent  upon  the 
character  of  the  case.  The  real  point  in  con- 
troversy here  is  as  to  the  interpretation  to 
be  placed  upon  the  lease  under  which  the 
property  is  claimed.  It  is  certain  that  the 
defendant  was  fully  advised  of  the  conten- 
tion upon  the  part  of  the  plaintiff  which  he 
was  required  to  meet,  and  that  he  can  have 
suffered  no  prejudice  from  the  want  of  a 
more  specific  statement  of  the  ground  of  de- 
murrer. 

Passing,  then,  from  the  formal  objections, 
we  find  that  the  case  upon  its  merits  is  not 
to  be  distinguished  from  that  of  Consolvo  & 
Cheshire  v.  Ferries  Co.,  112  Va.  318,  71  S. 
E.  634.  In  that  case  the  court  considered 
the  identical  instrument  which  lies  at  the 
root  of  this  controversy,  the  lease  from  the 
city  of  Portsmouth  and  the  county  of  Nor- 
folk to  R.  E.  Jordan,  and  Judge  Harrison, 
speaking  for  the  court,  uses  the  following 
language:  "The  facts  in  this  case  impel 
the  conclusion  that  the  use  of  the  property 
in  controversy  belongs  jointly  to  the  city  of 
Portsmouth  and  the  county  of  Norfolk,  and 
that  its  use  passed  from  them  to  R.  E.  Jor- 
dan under  their  joint  lease  to  him  of  March 
31,  1909,  and  by  assignment  from  R.  E. 
Jordan  to  the  Ferries  Company,  the  plaintiff 
in  this  case ;  that  its  present  use  by  the  Fer- 
cies  Company  is  a  necessity  for  the  opera- 


tion of  the  Norfolk  county  ferries  and  the 
public  convenience;  and,  further,  that  the 
adverse  claim,  under  the  demise  from  Nor- 
folk county,  asserted  by  the  defendants,  Con- 
solvo &  Cheshire,  Is  wholly  Inadequate  to  de- 
feat the  superior  rights  of  the  plaintiff." 

[3]  We  refer  to  the  opinion  in  that  case  in 
extenso,  and  are  of  opinion  that  it  fully  sus- 
tains the  judgment  under  consideration, 
which  affects  land  used  or  subject  to  be  used 
for  ferry  purposes.  The  phrase  "subject  to 
be  used"  was  certainly  meant  to  enlarge  the 
scope  of  that  which  would  have  been  em- 
braced by  the  word  "used."  If  the  land  in 
question  was  used,  or  was  vibject  to  he  used 
— that  is  to  say,  liable  to  be  used — for  ferry 
purposes,  then  it  passed  under  the  lease, 
Whether  it  had  been  actually  so  used  or  not. 

We  are  of  opinion  that  there  is  no  error  in 
the  judgment  complained  of,  which  is  af- 
firmed. 

Affirmed. 


cm  Va.  688) 

HAWSB  ▼.  FIRST  NAT.  BANK  OF  PIED- 
MONT, W.  VA. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

18,  1912.) 

1.  Bills  Airn  Notes  ({  497*)— Ownership^ 

EiVIDENCB. 

While  possession  of  a  note  regular  on  Its 
face  is  prima  facie  evidence  of  ownership  and 
that  it  has  been  taken  in  good  faith  for  value, 
when  that  presumption  is  rebutted,  the  burden 
falls  on  the  holder  to  show  that  he  is  the  own- 
er in  good  faith  for  value. 

[Fd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |§  1675-1687;  Dec.  Dig.  f 
497.*] 

2.  EXvioENOB  d  466*)— Tbsttmont  Aftectino 

NOTB— AOMISSIBILITT. 

In  an  action  by  a  bank  against  one  of  sev- 
eral joint  indorsers  on  a  note,  testimony  was 
admissible  for  defendant  to  show  that  his  lia- 
bility was  released  because  of  the  action  of  the 
bank  in  releasing  its  president,  who  was  a  joint 
indorser  with  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2145;    Dec.  Dig.  {  466.*] 

3.  Trial  (§  253*)  —  Instbuction  —  Ionobino 
Defenses. 

In  an  action  against  one  of  several  ^*oint 
indorsers  on  a  note,  an  instruction  that  judg- 
ment could  be  given  against  one  indorser  alone 
for  the  entire  principal,  that  evidence  tending 
to  show  any  less  or  different  liability  of  de- 
fendant than  that  appearing  on  the  face  of  the 
note  must  be  disregarded,  etc.,  was  erroneous, 
as  ignoring  a  defense  that  defendant  was  re- 
leased because  plaintiff  bank  released  its  presi- 
dent, who  was  a  joint  indorser. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  613-623;   Dec  Dig.  §  253.*] 

Error  to  Circuit  Court  of  City  of  Rich- 
mond. 

Action  by  the  First  National  Bank  of  Pied- 
mont, W.  Va.,  against  A.  L.  Hawse.  Judg- 
ment for  plaintifif,  and .  defendant  brings  er- 
ror.   Reversed. 
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Emmett  Seaton  and  Meredith  &  Ck>cke,  for 
plaintiff  in  error.  Thomason  &  Minor,  for 
defendant  in  error. 

HARRISON,  J.  This  action  was  brought 
by  the  First  National  Bank  of  Piedmont,  W. 
Ya.,  against  A.  L.  Hawse,  as  one  of  seyeral 
Joint  indorsers  on  a  negotiable  note  held 
by  it  The  note  sued  on  was  the  fifth  re- 
newal of  a  note  which  the  bank  had  dis- 
counted for  the  makers  and  Indorsers  there- 
of in  April,  1906.  The  original  note  had 
four  indorsers,  one  of  whom  was  M.  A.  Pat- 
rick, the  president  of  the  bank;  but  the 
note  sued  on  had  only  three  indorsers,  the 
name  of  M.  A.  Patrick  having  been  dropped. 

[1]  The  principal  defense  relied  on  was 
that  the  plaintiff  bank  had  lost  its  right  to 
recover  of  the  defendant  by  releasing  M.  A. 
Patrick,  one  of  the  indorsers  Jointly  liable 
with  him,  and  that  the  release  of  Patrick  by 
the  bank  was  not  only  in  violation  of  the 
defendant's  legal  right  to  have  the  liability 
of  all  those  bound  with  him  continued  until 
the  note  was  paid,  but  that  it  was  in  vio- 
lation of  a  distinct  agreement  by  the  bank, 
repeated  whenever  the  note  was  renewed, 
that  it  would  not  be  used  before  the  names 
of  all  the  other  parties  thereto  who  were  lia- 
ble with  the  defendant  had  been  procured. 

The  evidence  on  behalf  of  the  defendant, 
which  was  chiefly  in  support  of  this  defense, 
shows  that  at  the  inception  of  the  transac- 
tion the  original  note  was  the  Joint  obliga- 
tion of  the  two  makers  and  the  four  in- 
dorsers thereon.  M.  A.  Patrick,  who  was 
called  by  the  defendant  as  an  adverse  wit- 
ness, testifies  that  he  was  the  president  of 
the  plaintiff  bank  throughout  the  time  that 
this  note  and  its  several  renewals  was  held 
by  the  bank.  He  admits  that  he  was  Jointly 
liable  thereon  with  the  defendant,  that  he 
secured  each  renewal  of  the  note,  and  that, 
whenever  he  sent  the  new  note  to  the  de- 
fendant to  be  Indorsed  by  him,  it  was  ac- 
companied with  the  assurance  that  the 
names  of  the  other  parties  would  be  pro- 
cured before  the  note  was  used.  This  wit- 
ness further  admits  that  as  president  of  the 
bank  it  was  his  duty  to  attend  to  the  mat- 
ter of  securing  these  renewals,  and  that  in 
each  instance  he  acted  for  and  on  behalf  of 
the  bank,  as  its  president  and  agent,  and 
with  full  authority  to  represent  the  bank  in 
the  matter.  Throughout  the  trial,  this  and 
other  evidence,  tending  to  show  that  Patrick 
had  been  released  from  the  note  with  the 
full  knowledge  of  the  bank,  and  that  his 
release  therefrom  had  been  ratified  by  the 
bank,  was  objected  to  as  inadmissible,  be- 
cause, as  claimed,  the  note  sued  on  was  com- 
plete on  its  face,  and  such  evidence  tended 
to  alter  or  vary  the  terms  of  a  valid  writ- 
ten contract 

There  is  no  question  that  the  possession 
of  a  note,  regular  upon  its  face.  Is  prima 
facie  evidence  of  ownership  and  that  it  has 


been  taken  in  good  faith  for  value;  but  that 
is  a  presumption  that  may  be  rebutted,  and 
when  it  is  rebutted  the  burden  is  upon  the 
holder  to  show  that  he  is  the  owner  in  good 
faith  for  value. 

The  evidence  in  this  case  tends  strongly 
to  rebut  that  presumption  in  fftvor  of  the 
plaintiff,  and  yet  it  offered  no  evidence  and 
rested  its  case  solely  on  the  note. 

[2]  The  first  assignment  of  error  is  to  the 
action  of  the  court  in  sustaining  the  motion 
of  the  plaintiff  to  strike  out  such  parol 
evidence  adduced  by  the  defendant  as  tend- 
ed to  alter  or  vary  the  terms  of  the  con- 
tract between  the  parties  as  expressed  by 
the  note  in  suit,  or  which  tended  to  show  a 
less  or  different  liability  upon  the  defend- 
ant than  that  shown  by  the  note  itself. 

It  is  manifest  from  the  record  that  this 
action  of  the  court  was  taken  upon  the  the- 
ory that  the  evidence  to  which  we  have  ad- 
verted was  inadmissible,  as  tending  to  vary 
the  contract,  and  that  it  was  this  evidence 
which  was  intended  to  be  excluded;  other- 
wise, the  motion  was  vague  and  indefinite^ 
and  the  action  of  the  court  well  calculated 
to  confuse  and  mislead  the  Jury.  The  evi- 
dence introduced  by  the  defendant  to  show 
that  his  liability  on  the  note  was  at  an  end* 
because  of  the  action  of  the  bank  in  releas- 
ing its  president,  who  was  Joint  indorser 
with  him,  was  not  for  the  purpose  of  alter- 
ing the  contract  sued  on,  and  could  have 
had  no  such  effect  The  purpose  of  the  evi- 
dence was  to  show  that  the  condition  prece- 
dent to  the  defendant's  liability,  agreed  up- 
on between  him  and  the  agent  of  the  bank, 
had  not  been  performed.  For  this  purpose 
it  is  well  settled  that  the  evidence  exclud- 
ed was  admissible.  Woodward,  Baldwin  ft 
Co.  V.  Foster,  59  Va.  200;  Ward  v.  Chum, 
59  Va.  801,  98  Am.  Dec.  749;  Catt  v.  Oliv- 
ier, 98  Va.  580,  86  S.  E.  980. 

In  the  case  last  cited  this  court  says:  "No 
rule  of  law  is  better  settled,  or  of  greater 
Importance,  than  that  a  written  contract 
cannot  be  contradicted  or  varied  by  evidence 
of  an  oral  agreement  between  the  parties 
made  before  or  at  the  time  of  such  con- 
tract The  object  of  the  evidence  introduced 
in  this  case  was  not,  however,  for  the  pur- 
pose of  contradicting  or  varying  the  writ- 
ings in  question,  but  to  show  that  the  con- 
ditions upon  which  they  were  to  become  op- 
erative never  occurred.  That  this  may  be 
done  within  certain  limitations  is  well  set- 
tled." 

In  such  cases,  as  was  said  in  Nash  v. 
Fugate,  73  Va.  595,  609  (34  Am.  Rep.  780)| 
"the  oral  evidence  tends  to  prove  independ- 
ent facts,  which,  if  established^  avoid  the 
effect  of  the  written  agreement  by  facts  de- 
hors the  instrument,  but  do  not  tend  to  con- 
tradict or  vary  it" 

The  Supreme  Court  of  the  United  States 
held,  in  the  case  of  Burke  v.  Dulaney,  153  U. 
S.  228,  14  Sup.  Ct  816,  38  L.  Ed.  698,  that 
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In  an  action  by  the  payee  of  a  negotiable 
note  against  the  maker  evidence  was  admis- 
sible to  show  by  parol  an  agreement  be- 
tween the  parties,  made  at  the  time  of 
making  the  note,  that  it  should  not  become 
operatiTe  as  a  note  until  the  maker  could 
examine  the  property  for  which  it  was  to 
be  given  and  determine  whether  he  would 
purchase  It 

In  section  815  of  Joyce  on  Defense  to 
Commercial  Paper,  It  is  said:  "Condition 
that  Other  Signatures  be  Procured. — ^Where 
a  note  is  signed  by  a  person  upon  the  con- 
dition that  it  is  not  to  take  effect  until  the 
signature  of.  another  has  been  procured,  it 
may  be  shown  in  defense  to  an  action  on 
the  paper  by  a  payee  or  holder  with  notice 
of  such  fact  that  there  has  been  a  breach 
of  the  condition  upon  which  defendant  af- 
fixed his  signature  to  the  paper.  So  where 
a  person  signs  a  note  as  surety  and  leaves 
it  with  the  principal  payor,  on  condition 
that  the  signature  of  another  be  obtained  be- 
fore delivering  the  same,  it  may  be  shown 
that  the  instrument  was  delivered  in  viola- 
tion of  such  condition,  as  the  payor  will  be 
regarded  as  the  agent  of  the  surety  in  such 
a  case." 

In  the  light  of  the  authorities  cited,  it  is 
dear  that  the  circuit  court  erred  in  exclud- 
ing the  .evidence  adduced  by  the  defendant 
to  show  that  the  bank  could  not  recover 
from  him  because  it  had  violated  its  agree- 
ment to  procure  all  of  the  signatures  of 
the  parties  Jointly  liable  thereon  before  us^ 
ing  the  note,  and  had  released  from  liabil- 
ity its  president,  M.  A  Patrick,  who  was 
Jointly  liable,  as  indorser,  with  the  defend- 
ant. 

[3]  The  second  assignment  of  error  is  to 
the  action  of  the  court  in  giving  to  the  Jury 
the  following  instruction: 

'The  court  instructs  the  Jury  that  upon 
any  negotiable  note,  whether  payable  in  Vir- 
ginia or  not,  an  action  may  be  maintained 
and  a  Judgment  given  against  any  one  of 
the  endorsers  thereon  alone  for  the  entire 
principal  of  such  note  and  charges  of  pro- 
test, with  legal  interest  thereon  from  the 
date  of  such  protest  If  the  Jury  believe 
from  the  evidence  that  Maner  Jenkins,  a 
notary  public,  at  the  request  of  the  cashier 
of  plaintiff  bank,  presented  said  note  at  said 
First  National  Bank  of  Piedmont,  W.  Va., 
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on  the  day  it  became  due  and  payable,  viz., 
the  1st  day  of  March,  1909,  and  demanded 
payment  thereof,  and  that  payment  was  re- 
fused, and  that  said  notary  public  thereup- 
on protested  the  same  for  nonpayment,  and 
on  the  same  day  deposited  in  the  post  office 
at  Piedmont,  W.  Va.,  notice  of  such  present- 
ment, nonpayment  dishonor,  and  protest  ad- 
dressed to  A.  li.  Hawse,  at  Blchmond,  Va., 
they  must  find  for  the  plaintiff,  and  must 
disregard  all  evidence  tending  to  show  any 
less  or  different  liability  upon,  the  said 
Hawse  than  that  appearing  upon  the  face  of 
said  note." 

What  has  been  said  in  dealing  with  the 
first  assignment  of  error  is  equally  applica- 
ble to  this  instruction,  and  need  not  be  re- 
peated in  this  connection.  The  instruction 
was  plainly  erroneous.  It  practically  ex- 
cluded from  the  Jury's  consideration  all  of 
the  evld^ice  introduced  by  the  defendant 
and  in  effect  told  them  that  the  only  evi- 
dence to  be  considered  by  them  was  the 
note  itself. 

'  The  evidence  in  the  case,  as  already  seen, 
tends  strongly  to  show  that  M.  A  Patrick, 
who  was  Jointly  liable  with  the  defendant, 
was  released  from  the  note  in  suit  by  the 
bank,  or  at  least  with  its  knowledge  and  ac- 
quiescence. The  question  raised  by  this  evi- 
dence should  have  been  submitted,  under 
proper  instructions,  to  the  Jury,  in  order 
that  they  might  determine  from  such  evi- 
dence whether  or  not  the  defendant  had 
thereby  sustained  his  de£ense,  asd  establish- 
ed his  right  to  be  released  from  liability  for 
the  note  sued  on. 

The  third  assignment  of  error  is  to  the 
action  of  the  court  In  refusing  to  set  aside 
the  verdict  as  contrary  to  the  law  and  the 
evidence.  As  the  case  must  be  remanded  for 
a  new  trial,  we  will  not  discuss  the  evidence 
further  than  has  been  found  necessary  in 
disposing  of  the  first  and  second  assign- 
ments. 

For  the  errors  pointed  out,  the  Judgment 
complained  of  must  be  reversed,  the  verdict 
of  the  Jury  set  aside,  and  the  case  remand- 
ed for  a  new  trial,  to  be  had  not  in  confiict 
with  the  views  expressed  in  this  opinion. 

Reversed. 

CABDWBLL,  J.,  absent 
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SMITH  et  al.  ▼.  MULUDN  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     June 

13,  1912.) 

Deeds    (8    101*)  —  Dbscbiftion  —  Practical 

CJONSTBUCnON. 

Complainant's  grantor  purchased  certain 
land  from  decedent,  under  whom  defendant 
claimed,  which  the  contract  of  sale  described 
only  as  "40  acres  of  land,  more  or  less,  said 
land  being  part  of  Clifton  [the  name  of  a  farm] 
and  adjoining  the  lands  of  Alexander  Pratt  and 
Belvidere."  The  land  was  not  surveyed,  nor 
the  boundaries  fixed;  but  the  parties  went  on 
it  and,  in  the  presence  of  witnesses,  designated 
the  lines  and  comers  of  the  part  intended  to 
be  sold,  both  expressing  themselves  as  satisfied 
with  the  lines  and  corners  then  indicated,  and 
with  the  body  of  land  embraced  within  such 
limits.  During  the  vendee's  ownership,  fences 
were  built  on  uie  lines  as  indicated^  which  have 
been  since  maintained  on  those  lines  and  re- 
garded as  showing  the  true  boundaries.  In  a 
suit  to  settle  the  vendor's  estate,  a  commission- 
er was  appointed  to  convey  the  land,  and  his 
deed  described  it  as  40  acres  lying  in  the  county 
of  King  George,  and  formerly  a  part  of  Clifton, 
adjoining  and  bounded  by  other  lands  of  the 
vendor  and  certain  others.  It  was  afterwards 
ascertained  that  the  tract  so  set  off  contained 
only  31.66  acres,  and,  the  same  having  been 
conveyed  to  plaintiff,  he  sued  to  recover  the 
balance.  Held  that,  the  land  having  been  prac- 
ticalljr  located,  and  neiUier  the  contract  nor  the 
commissioner's  deed  having  contained  a  suffi- 
ciently definite  description  to  enable  a  surveyor 
to  locate  it,  plaintiff  was  bound  by  the  practical 
location,  and  could  not  recover  the  deficiency  in 
quantity. 

[Ed.  Note.— fV>r  other  cases,  see  Deeds,  Cent 
Dig.  i  233 ;   Dec.  Dig.  {  101.*] 

Appeal  from  Corporation  Court  of  Fred- 
ericksburg. 

Suit  by  James  B.  Mullen  and  others  against 
Galen  R.  Smith  and  others.  Decree  for  com- 
plainants, and  defendants  appeal.  Reversed 
and  dismissed. 

Alvin  T.  Embrey,  for  appellants.  Wm.  D. 
Carter,  for  appellees. 

HARRISON,  J.  It  appears  from  the  record 
that  prior  to  1891  William  Merrill  owned  a 
farm  in  King  George  county,  known  as  "Clif- 
ton," containing  about  400  acres;  that  on 
the  16th  day  of  February,  1891,  he  entered 
into  a  contract  in  writing  with  Letcher 
Washington,  by  which  he  agreed  to  sell  the 
latter  40  acres,  more  or  less,  of  this  farm. 
The  only  description  contained  in  the  con- 
tract of  the  land  sold  is:  '*Forty  acres  of 
land,  more  or  less,  said  land  being  part  of 
Clifton  and  adjoining  the  lands  of  Alexander 
Pratt  and  Belvidere."  The  contract  does 
not  clearly  show  what  the  aggregate  pur- 
chase price  was,  but  it  is  conceded  that  it 
was  $200.  No  survey  of  the  land  sold  to 
Washington  was  made,  but  the  evidence 
shows  that  the  parties  went  upon  the  ground 
at  the  time  of  the  sale  and  agreed  upon  the 
lines  and  comers. 

Merrill,  the  vendor,  died  about  1896,  and 
a  suit  in  equity  was  instituted  in  the  circuit 
court  of  King  George  county  to  settle  up  his 


estate.  At  that  time  Letcher  Washington 
had  made  payments  on  his  purchase  suffi- 
cient to  reduce  the  balance  due  from  him  on 
the  land  to  $109.34,  which  sum  he  paid  to 
the  administrator  of  William  Merrill,  and 
filed  his  petition  in  the  pending  chancery 
suit,  setting  up  his  purchase  from  Merrill 
under  the  contract  of  February  16,  1891,  al- 
leging the  payment  of  the  purchase  money, 
and  asking  that  a  commissioner  might  be 
appointed  to  make  him  a  deed.  By  decree  of 
October  10,  1896,  J.  E.  Mason,  commissioner 
appointed  for  the  purpose,  was  directed  to 
"convey  the  said  40  acres  of  land  with  spe- 
cial warranty  to  the  said  Letcher  Washing- 
ton." By  this  same  decree  the  sale  of  the 
Clifton  farm,  which  had  been  sold  by  order 
of  the  court,  was  confirmed  to  the  purchaser, 
Galen  R.  Smith,  "after  deducting  the  40 
acres  purchased  from  Wm.  Merrill,  during 
his  lifetime,  by  Letcher  Washington."  By 
deed  of  November  10,  1896,  Mason,  commis- 
sioner, conveyed  to  the  purchaser  *'01ifton" 
farm,  "containing  by  estimation,  after  de- 
ducting the  aforesaid  purchase  of  Letcher 
Washington,  360  acres,  be  the  same  more  or 
less."  Commissioner  Mason  did  not  make 
the  deed  as  directed  to  Letcher  Washington, 
and  by  deed  of  November  1,  1898,  C.  H.  Ash- 
ton,  substituted  commissioner,  conveyed  to 
Washington  "the  said  tract  of  land  of  40 
acres  lying  and  situate  in  the  county  of 
King  George,  and  formerly  a  part  of  what 
is  known  as  Clifton  farm,  and  whidi  adjoins 
and  is  bounded  by  other  land  of  the  said 
Washington,  the  land  of  J.  H.  Carpenter  and 
of  J.  M.  Branigan,  the  Belvidere  farm,  and 
the  residue  of  the  Clifton  farm." 

In  March,  1899,  a  final  decree  was  entered 
in  the  cause,  settling  up  the  Merrill  estate, 
and  it  was  dismissed  from  the  docket 

By  deed  dated  June  10,  1904,  Letcher 
Washington  conveyed  this  land  to  the  appel- 
lee James  B.  Mullen,  describing  it  as  a  cer- 
tain tract  or  lot  of  land  conveyed  to  him  by 
C.  H.  Ashton,  commissioner,  and  giving  prac- 
tically the  same  description  given  in  the 
deed  from  the  commissioner  to  him.  By 
deed  of  February  22,  1901,  the  appellant 
Galen  R.  Smith  conveyed  by  metes  and 
bounds,  courses  and  distances,  to  the  appel- 
lant J.  H.  Carpenter,  19.68  acres,  it  being 
part  of  the  Clifton  farm  purchased  by  the 
grantor  from  the  court  This  conveyance  is 
bounded  by  the  Washington  purchase  on  the 
upper  side  and  the  rear.  In  April,  1907, 
some  16  years  after  Washington's  purchase, 
Mullen,  his  grantee,  had  the  land  surveyed 
for  the  first  time,  and  found  that.  Instead 
of  40  acres,  the  Washington  tract  only  con- 
tained 31.66  acres,  a  difference  of  8.34  acres. 
Thereupon  Mullen,  the  appellee,  instituted 
this  chancery  suit  in  the  circuit  court  of 
King  George  county,  alleging  that  he  was  en- 
titled to  40  acres  of  land  by  virtue  of  his 
purchase  from  Washington,  and  asking  that 
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the  court  decide  and  determine  the  definite 
location  of  such  40  acres  of  land,  and  that 
the  deed  from  Ashton,  commissioner,  to 
Washington,  and  the  deed  from  Mason,  com- 
missioner, to  the  appellant  Smith,  be  reform- 
ed so  as  to  make  them  fix  definitely  the 
boundary  of  his  said  land. 

The  Judge  of  the  circuit  court  of  King 
George  coimty  being  so  situated  as  to  make 
it  improper  for  him  to  hear  and  decide  the 
cause,  it  was,  by  order  entered  May  5,  1908, 
removed  to  the  corporation  court  of  the  city 
of  I^redericksburg,  to  be  there  heard  and 
determined. 

Since  the  institution  of  this  suit,  the  ap- 
pellee James  B.  Mullen  has  by  deed  dated 
December  16,  1909,  conveyed  the  land  pur- 
chased by  him  from  Letcher  Washington  to 
Charles  T.  Purka,  who  has  filed  a  petition 
herein  setting  up  his  rights  as  the  grantee 
of  Mullen,  and  asking  that  these  rights  be 
protected. 

By  decree  of  May  9,  1911,  the  corporation 
court  of  the  city  of  Fredericksburg  held  that 
the  appellee  James  B.  Mullen  was  entitled  to 
the  relief  prayed  for  by  him,  and  directed  a 
surveyor,  as  special  commissioner  appointed 
for  the  purpose,  to  go  upon  the  land,  and,  in 
accordance  with  the  plat  and  survey  made 
and  filed  by  James  B.  Mullen  with  his  bill, 
to  run  the  lines  so  as  to  include  in  the 
Washington  or  Mullen  tract  40  acres.  The 
result  of  this  order  was  to  carve  out  of  the 
tract  of  19.68  acres  owned  by  J.  H.  Carpen- 
ter 8.84  acres,  in  the  shape  of  a  triangle, 
which  was  added  to  the  Mullen  tract  of 
31.66  acres,  thereby  completing  the  40  acres 
claimed  by  Mullen.  The  report  of  the  sur- 
veyor and  commissioner  carrying  out  these 
directions  of  the  court  was,  over  the  objec- 
tion of  the  appellants,  confirmed  by  decree 
of  July  U,  1911.  From  these  two  decrees 
this  appeal  has  been  taken. 

In  his  bill  the  plaintiff  Mullen  admits  that 
no  survey  of  the  land  sold  to  Washington 
was  ever  made.  It  is  not  controverted  that 
Washington's  purchase  was  an  undefined 
portion  of  a  400-acre  tract,  with  nothing  in 
the  contract  to  distinguish  it  from  any  other 
portion  of  the  "Clifton"  farm,  except  that  it 
Joined  Alexander  Pratt  and  "Belvidere," 
two  other  large  farms  adjoining  "Clifton.** 
The  decree  of  the  circuit  court  of  King 
George  county  directing  a  deed  to  be  made 
to  Washington,  and  the  deed  made  in  pur- 
suance of  that  decree,  are  as  indefinite  in 
description  of  the  land  as  the  contract  in 
pursuance  of  which  they  were  made.  It 
would  be  Impossible  to  locate  the  land  in- 
tended to  be  sold  by  the  description  thereof 
in  either  the  contract,  the  decree,  or  the 
deed.  There  is  no  evidence  by  which  either 
the  circuit  court  of  King  George  or  the  cor- 
poration court  of  the  dty  of  Fredericksburg 
could  have  told  what  lines  to  run  in  order  to 
cut  off  Washington's  40  acres.  The  action  of 
the  corporation  court  was  purely  arbitrary. 


It  could  as  easily  have  decreed  that  Mul- 
len's back  line  be  moved  west  to  include  40 
acres,  as  to  decree,  as  it  did,  that  his  side 
line  and  his  back  line  be  pulled  out  in  a 
northerly  direction  until  40  acres  were  em- 
braced, without  anything  to  show  that  Mer- 
rill and  Washington,  the  original  vendor  and 
vendee,  ever  contemplated  any  such  figure 
of  land  or  location  of  lines.  It  is  clear  that 
the  contract  set  up  in  the  bill  and  attempted 
to  be  proved  is  so  vague  and  indefinite  in  its 
description  of  the  land  sold  that  it  cannot  be 
enforced  by  a  court  of  equity.  The  agree- 
ment sought  to  be  enforced  must  not  only  be 
clearly  proved,  but  it  must  be  certain  and 
definite  in  all  Its  parts.  Its  terms  must  be 
sufficiently  precise  to  obviate  any  reasona- 
ble misunderstanding  of  their  import,  and  If 
they  be  vague  and  uncertain  a  court  of 
equity  will  decline  to  interfere  to  enforce  it 
Railroad  Co.  v.  Lewis,  76  Va.  883;  Tidewa- 
ter Ey.  Co.  T.  Hurt,  109  Ya.  204,  63  S.  E 
421. 

In  Westf  all  v.  Cottrills,  24  W.  Va.  763,  a 
contract  to  sell  and  convey  "40  acres  off  the 
Spring  Fork  end  of  my  tract  of  147  acres 
on  Beech  fork,  in  Calhoun  county,**  was  held 
to  be  too  vague  and  Indefinite  to  be  specif- 
ically enforced. 

In  Blankenship  t.  Spencw,  81  W.  Va.  610, 
7  S.  B.  433,  "67%  acres,  being  the  lower  end 
of  a  larger  tract,*'  was  held  to  be  an  insuf- 
ficient description  of  the  land  sold  for  it  to 
be  enforced. 

In  the  case  of  Butcher  t.  Creel's  Heirs,  50 
Va.  201,  C.  conveyed  to  B.  5  acres  of  land, 
including  a  mill  and  sawmill,  "reserving  to 
himself  the  right  to  build  or  erect  a  sawmill 
on  the  opposite  side  of  the  said  river,  or  at 
the  further  end  of  the  dam  of  the  aforesaid 
saw  and  grist  mill."  It  was  held  that  there 
was  no  such  certainty  in  the  description  of 
the  land  intended  to  be  excepted  out  of  the 
conveyance  as  to  withdraw  It  from  the  oper- 
ation of  the  deed. 

In  Virginia  Iron,  Coal  &  Coke  Co.  t. 
Crane's  Nest  C.  &  a  C6.,  102  Va.  406,  46  S. 
B.  393,  where  it  appeared  that  the  contract 
described  no  definite  boundary,  but  called 
for  "a  certain  piece  of  land  lying  on  Sandy 
Ridge,  in  Wise  county,  Va.,  say  40  or  60 
acres,  more  or  less,"  out  of  a  larger  bound- 
ary, it  was  conceded  that  the  contract  was 
void  for  uncertainty  in  its  description  of  the 
land  referred  to.  See,  also,  Barnes  v.  Hu- 
stead,  219  Pa.  287,  68  Aa  839 :  Hamilton  r. 
Harvey,  121  111.  469,  13  N.  B.  210,  2  Am.  St 
Rep.  119;  Robeson  v.  Lewis,  64  N.  0.  784; 
Rampke  t.  Beuhler,  203  IlL  384,  67  N.  B. 
796. 

In  the  cases  cited,  the  contracts  were  held 
unenforceable  because  the  description  of  the 
subject-matter  was  too  vague,  indefinite,  and 
uncertain  to  be  enforced.  The  contract,  de- 
cree, and  deed  under  which  Mullen  and 
Purks  claim  in  the  case  before  us,  is  not 
more  certain,  definite^  and  q;)efMc  in  its 


132 


75  SOUTHEASTERN  R^SPORTEB 


(a  a 


Identification  of  the  land  intended  to  be  aold  f  time  to  perfect  this  appeal,  it  is  ordered 


than  in  the  cases  cited. 

The  evidence  shows  that  at  the  time  of  the 
sale  by  William  Merrill  to  Letcher  Wash- 
ington, in  February,  1891,  the  parties  went 
upon  the  land  and  in  the  presence  of  wit- 
nesses designated  the  lines  and  comers  of 
the  land  intended  to  be  bought  and  sold, 
and  that  both  expressed  themselves  as  sat^ 
isfled  with  the  lines  and  comers  then  indi- 
cated, and  with  the  body  of  land  embraced 
within  those  limits;  that  during  Washing* 
ton's  ownership  of  the  land  fences  were  built 
upon  the  lines  thus  indicated  by  the  parties, 
and  have  been  ever  since  maintained  upon 
those  lines,  and  regarded  as  showing  the 
true  boundary  of  the  land  sold  by  Merrill 
to  Washington.  The  parties  by  this  prac- 
tical location,  assented  to  by  both,  fixed 
their  lines,  which  were  left  indefinite  in  the 
written  contract,  and  although,  as  shown  by 
the  recent  survey  made  at  the  instance  of 
Washington's  grantee,  the  boundary  contains 
less  than  the  parties  may  have  supposed,  it 
is  all  that  was  definitely  described  as  con- 
stituting the  subject-matter  of  the  contract, 
and  Washington  and  hia  alienees  cannot  at 
this  late  day  question  the  result  of  such 
practical  location,  but  must  abide  by  it  as 
the  only  definite  description  of  the  land  sold 
under  the  contract,  the  decree,  and  the  deed 
relied  on. 

For  these  reasons,  the  decrees  complained 
of  must  be  reversed,  and  this  court  will 
enter  such  decree  as  the  lower  court  ought 
to  have  entered,  dismissing  the  original  and 
amended  bills  filed  by  the  appellee  James 
B.  Mullen. 

Reversed. 

OARDWELL  and  WHITTI4E,  JJ.,  absent 


(81  S.  C.  343) 

DUNOAN  et  aL  v.  KESLL.T  et  al. 

(Supreme  Oonrt  of  South  Carolina.     April  24, 

1912.) 

Appeal  and  Ebbob  (§  353*)— Tdcb  to  Pkb- 

FECT  Appeai/— Extension. 

Time  for  perfecting  appeal  may  be  extend- 
ed because  of  appellants'  attorney  having  been 
80  engrossed  in  his  i>ublic  duties  as  not  to  be 
able  to  perfect  it  in  time. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1920-1922;  Dec  Dig.  % 
353.*] 

Action  by  W.  W.  Duncan  and  another 
against  Joseph  Kelly  and  others.  Defend- 
ants, having  appealed,  move  for  extension 
of  time  to  perfect  appeal,  on  the  ground  that 
their  attorney  was  so  engrossed  in  his  pub- 
lie  duties  as  to  be  unable  to  perfect  the  ap- 
peal in  time.    Time  extended. 

J.  C.  Otts,  for  the  motion.  Wallace  & 
Barron,  contra. 

PER  CURIAM.  Upon  hearing  the  motion 
by  appellants'  attorney  for  an  extension  of 


that  the  time  be  extended  for  15  days  from 
this  date,  and  that  the  cause  be  docketed  for 
trial  at  the  foot  of  the  doclset  of  Second  cir- 
cuit This  order  is  made  on  condition  that 
the  appellants  do  pay  respondents'  attor- 
neys the  sum  of  $20,  as  expenses  for  meetp 
ing  this  motion,  within  10  days  from  this 
date. 

(91  s.  c.  &44> 

RIDGBWAT  V.  BROADWAY  et  aL 

(Supreme  Court  of  South  Carolina.     July  1» 

1912.) 

Mechanics'  Liens  (§  69*)— "Owner." 

One  who  contracts  to  purchase  land,  pays 
part  of  the  price,  and  takes  possession  under 
his  contract,  is  an  "owner"  within  Civ.  Code 
1902,  I  3008,  which  gives  a  mechanic's  lien  for 
labor  performed  or  materials  furnished  for  a 
building  under  contract  with,  or  consent  of,  the 
owner. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  S|  76,  76;  Dec.  Dig.  {  59.* 

For  other  definitions,  see  Words  and  Phraaes» 
vol.  6,  pp.  6134-6151;   voL  8,  p.  7744.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  Connty ;  J.  W.  De  Vore,  Jndge. 

Action  by  Thomas  H.  Ridgeway  against 
N.  G.  Broadway,  survivor  of  Broadway 
Brothers,  and  others.  Judgment  for  defend* 
ants,  and  plaintifiT  appeals.    Reversed. 

A.  Levi  and  Charlton  Du  Rant,  both  of 
Manning,  for  appellant  Davis  &  Weinberg, 
of  Manning,  for  respondents. 

HTDRICE,  J.  This  is  an  action  to  es* 
tablish  and  foreclose  a  mechanic's  lien  for 
$124  for  labor  done  and  materials  furnished 
by  plaintifbi  in  the  building  of  some  bams» 
stables,  sheds,  and  fences  on  a  plantation 
while  it  was  owned  by  Broadway  Bros.  The 
plantation  originally  belonged  to  P.  B.  Har- 
vin,  who,  in  the  early  part  of  1909,  con^ 
tracted  to  sell  it,  for  $10,000,  to  Broadway 
Bros.,  who  paid  $1,050  on  the  purchase  price 
in  cash  and  gave  their  note  for  the  balance^ 
due  November  1,  1909,  and  took  possession 
under  their  contract  They  rented  it  to 
plaintiff  for  the  year  1909,  and  during  the 
year  plaintiff  alleges  that,  at  their  request, 
he  did  the  work  and  furnished  the  materials 
for  the  value  of  which  he  is  now  suing  and 
seeking  to  impress  a  lien  upon  the  property. 
Some  time  before  November  1,  1909,  the  date 
of  the  maturity  of  their  note  for  the  bal* 
ance  of  the  purchase  money,  Broadway  Bros. 
sold  the  property  to  the  defendants  Walters' 
for  $12,000,  and  on  that  day,  by  agreement 
of  all  concerned,  Harvin  conveyed  the  plan- 
tation to  Walters,  who  gave  Harvin  a  first 
mortgage  for  the  part  of  the  purchase  money 
left  unpaid  on  that  day,  and  he  also  gave 
N.  G.  Broadway,  the  survivor  of  Broadway 
Bros.,  a  second  mortgage  for  $4,000,  which 
included  what  they  had  paid  on  the  pur- 
chase price  to  Harvin  and  their  profit  on 
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the  sale  to  Walters.  Subsequently  Broad- 
way assigned  his  mortgage  to  the  defendant 
Davis. 

The  sole  question  presented  by  the  appeal 
Is  whether,  under  the  facts  stated,  Broad- 
way Bros,  were  the  "owners'*  of  the  planta- 
tion, when  the  Improvements  were  made,  In 
the  sense  In  which  that  word  is  used  in  sec- 
tion 8006,  vol.  1,  Code  1902,  which  reads  as 
follows:  *'Any  person  to  whom  a  debt  is  due 
for  labor  performed  or  furnished,  or  for  ma- 
terials furnished  and  actually  used  in  the 
erection,  alteration,  or  repair  of  any  build- 
ing or  structure  upon  any  real  estate,  by 
virtue  of  an  agreement  with,  or  by  consent 
of,  the  owner,  of  such  building  or  structure, 
or  any  person  having  authority  from,  or 
rightfully  acting  for,  such  owner,  in  procur- 
ing or  furnishing  such  labor  or  materials, 
shall  have  a  lien  upon  such  building  or 
structure,  and  upon  the  Interest  of  the  own- 
er thereof  in  the  lot  of  land  upon  which  the 
same  is  situated,  to  secure  the  payment  of 
the  debt  so  due  to  him,  and  the  costs  which 
may  arise  In  enforcing  such  lien  under  this 
chapter,  except  as  is  provided  in  the  follow- 
ing sections.** 

The  law  is  well  settled  that  one  who  buys 
land,  pays  a  part  of  the  purchase  price,  and 
takes  possession  under  his  contract  of  pur- 
chase, is  the  owner  of  the  land  in  equity. 
He  may  mortgage  it,  convey  it  to  another, 
or  devise  it,  and,  if  he  dies  intestate,  it 
descends  to  his  h^rs.  The  vendor  holds  the 
legal  title  as  trustee  for  the  vendee,  his  heirs 
and  assigns,  and  is  bound  to  convey  it  upon 
I)erformance  or  tender  of  performance  of 
the  contract  of  sale.    Landrum  v.  Hatcher, 

11  Rich.  64,  70  Am.  Dec.  237;  Roddy  v.  Elam, 

12  Rich.  Eq.  343;   Whltmire  t.  Boyd,  63  S. 
G.  315,  31  S.  E.  306. 

We  have  no  doubt  that  the  Legislature  in- 
tended the  word  "owner"  to  Include  the 
owner  of  the  equitable  as  well  as  the  owner 
of  the  legal  title.  27  Cyc.  29;  20  A.  &  B. 
Ency.  L.  (2d  Ed.)  803. 

Reversed. 

GARY,  a  X,  and  WOODS,  J.,  concur. 
WATTS  and  FRASER,  JJ.,  did  not  partici- 
pate. 

(81  8.  G.  B4$) 

BASTEBliNG  v.  ATLANTIC  COAST  LINE 

R.  CO.  et  aL 

(Supreme  Court  of  South  Carolina.     July  1, 

1912.) 

1.  Railsoads  (I  844*)~Hiohwat  Crossings 
— Statutoby  Signals— Failubb  to  Give— 
Pleading — Sufficiency. 

A  complaint  against  a  railroad  company, 
stating  that  plaintiflTs  decedent  was  crossing 
the  company's  tracks  at  a  public  crossing  when 
he  was  struck  by  defendant's  engine  through 
defendant's  negligence  In  failing  to  give  any 
signal  by  ringing  the  bell  or  sounding  the  whis- 
tle in  any  way  whatsoever  of  the  approach  of 
the  engine,  etc.,  sufficiently  charged  violation  of 


Civ.  Code  1902,  {  2132,  which  requires  a  bell 
to  be  rung  or  a  whistle  to  be  sounded  at  least 
500  yards  from  the  place  where  the  railroad 
crosses  any  public  highway,  street,  or  traveled 
place,  especially  in  the  absence  of  a  motion  to 
make  more  definite  and  certain. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1107-1112;   Dec.  Dig.  {  344.*] 

2.  Railboads  (S  350*)— Crossing  Accidents 
—Wanton  NESS— Evidence. 

Failure  of  enginemen  to  give  the  highway 
crossing  signals  required  by  Civ.  Code  1902,  { 
2132,  warrants  submission  to  the  jury  of  the 
issue  of  recklessness  and  wantonness  in  an 
action  for  death  of  a  traveler  struck  by  the 
locomotive  at  a  crossing. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  K  1152-1192;  Dec  Dig.  S  350.*] 

3.  NeGLIOENCS     ({     100*)     -*    CONTRIBUTOBT 
NeOLIGENCV— WANTON  AOTB. 

Contributory  negligence  is  no  defense  to 
a  reckless  or  wanton  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  i  85;  Dec.  Dig.  i  100.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dorchester  County;  R.  W.  Memmlnger, 
Judge. 

"To  be  officially  reported.*' 

Action  by  Ann  C  Easterllng,  administra- 
trix of  J.  B.  Easterllng,  against  the  Atlan- 
tic Coast  Line  Railroad  Company  and  an- 
other. Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

Mordecal  &  Qadsden  and  Rutledge  &  Ha- 
good,  both  of  Charleston,  and  Legare  Walk- 
er, of  Sunmiervllle,  for  appellants.  Logan  & 
Grace,  of  Charleston,  for  respondent 

HYDRICK,  J.  The  exceptions  raise  only 
two  questions:  (1)  Was  this  action  brought 
under  section  2132,  vol  1,  Code  1902?  (2) 
Did  the  court  err  In  refusing  to  direct  the 
verdict  for  defendants? 

[1]  Section  2132,  so  far  as  applicable  to 
this  case,  reads:  "A  bell  of  at  least  thirty 
pounds  weight  and  a  steam  whistle  shall  be 
placed  on  each  locomotive  engine,  and  such 
bell  shall  be  rung,  or  such  whistle  sounded, 
by  the  engineer  or  fireman,  at  a  distance  of 
at  least  five  hundred  yards  from  the  place 
where  the  railroad  crosses  any  public  high- 
way or  street  or  travelled  place,  and  be  kept 
ringing  or  whistling  until  the  engine  has 
crossed  such  highway  or  street  or  travelled 
place." 

The  complaint  charges.  In  paragraph  4, 
that  Easterllng  *'was  crossing  a  public  cross- 
ing and  traveled  place,"  when  he  was  struck 
and  killed  by  an  engine  and  train  of  cars 
operated  by  the  defendant  railroad  company. 
In  paragraph  6  It  is  alleged  that  his  death 
was  caused  by  the  negligence,  recklessness, 
and  wantonness  of  the  defendants  in  "fall- 
ing and  omitting  to  give  any  signal  by  ring- 
ing the  bell  or  sounding  the  whistle,  or  In 
any  other  way  whatsoever  of  the  approach 
of  said  locomotive  and  train  of  cars  to  said 
public  crossing  or  traveled  place."  These 
allegations  are  clearly  sufficient  to  bring  the 


•For  other  cases  see  same  topic  and  section  NTJMBBR  in  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


134 


75  SOUTHEASTERN  REPORTER 


(s.a 


case  under  the  statute.  The  answer  of  de- 
fendants  and  the  course  of  the  trial  clearly 
show  that  defendants  were  fully  apprised  of 
the  t&ct  that  plaintiff  intended  to  rely  upon 
the  statute.  But  if  the  allegations  were  so 
indefinite  as  to  leave  the  matter  in  doubt, 
their  remedy  was  by  motion  to  make  the 
complaint  more  definite  and  certain.  Lee  y. 
Railroad  Co.,  84   S.   C.   140,  65  S.   E.  1031. 

[2, 3]  There  was  abundant  testimony  to 
carry  the  case  to  the  jury  and  to  sustain 
the  verdict  There  was  positive  testimony 
that  the  crossing  signals  were  not  given. 
This  was  sufficient  to  compel  submission 
to  the  jury  of  the  issue  of  recklessness  and 
wantonness  (Mack  v.  Railway,  52  S.  0.  323, 
29  S.  B.  905,  40  L.  R.  A.  679,  68  Am.  St. 
Rep.  913;  Osteen  v.  Railway,  76  S.  C.  368, 
57  S.  E.  196),  and  therefore  to  prevent  a  non- 
suit or  the  direction  of  a  verdict  on  the 
ground  that  the  only  reasonable  inference  to 
be  drawn  from  the  testimony  was  that  in- 
testate was  guilty  of  contributory  negligence, 
because  that  is  no  defense  to  a  reckless  or 
wanton  injury.  Nor  can  it  be  said  that  the 
only  inference  to  be  drawn  from  the  testi- 
mony is  that  Intestate  was  "guilty  of  gross 
or  willful  negligence,  or  was  acting  in  vio- 
lation of  the  law,  and  that  such  gross  or 
willful  negligence  or  unlawful  act  contribut- 
ed to  the  injury,"  so  as  to  defeat  a  recovery 
under  the  provision  of  section  2139,  Ck>de 
1902. 

Affirmed. 

GARY,  O.  J.,  and  WOODS,  J.,  concur. 
WATTS  and  FRASER,  JJ.,  did  not  partici- 
pate. 

(91  S.  C.  521) 

LONG  et  al  t.  GUMMINGS  et  aL 

(Supreme  Court  of  South  Carolina.    June  12, 

1912.) 

1.  Infants  (§  24*)— Adverse  Possession. 

In  an  action  to  recover  possession  of  land 
devised  to  plaintiffs  by  their  father,  where 
plaintiffs  at  the  time  of  trial  were  only  22  and 
^4  years  old,  adverse  possession  commenced 
after  the  father's  death  was  not  a  defense. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent.  Dig.  {  25;   Dec.  Dig.  {  2i.^] 

2.  Justices  op  the  Peace  (§  129*)— Judg- 
ment—Collateral  Attack— Want  op  Ju- 
risdiction—Pbesumptions. 

Under  Code  Civ.  Proc  1902,  §  87,  provid- 
ing that,  from  the  time  of  filing  a  transcript 
of  a  judgment  rendered  by  a  magistrate  in  the 
office  of  the  circuit  court,  it  becomes  a  judg- 
ment of  that  court,  such  a  judgment  is  there- 
after entitled  to  all  the  presumptions  attaching 
to  a  judgment  of  that  court,  and  cannot  be 
attacked  collaterally  because  the  transcript 
does  not  affirmatively  show  that  the  magistrate 
or  trial  justice  had  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  408-411 ;  Dec.  Dig.  § 
129.*] 

Appeal  from  Common  Pleas  Circuit  Ck)urt 
of  Hampton  County;   J.  W.  De  Vore,  Judge. 
*To  be  officially  reported. 


ut 
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Action  by  Polly  V.  Long  and  another 
against  C.  H.  Cummings  and  another.  From 
a  judgment  for  plaintiffs,  defendants  ap- 
peal.   Reversed. 

At  the  time  of  trial  it  appeared  that  plain- 
tiffs were  22  and  24  years  of  age,  respec- 
tively. 

W.  S.  Smith,  of  Hampton,  and  W.  B. 
De  Loach,  of  Camden,  for  appellants.  S. 
G.  Vam,of  Vamville,  and  W.  H.  Townsend, 
of  Columbia,  for  respondents. 

HYDRICK,  J.  This  is  an  action  to  recov- 
er possession  of  a  tract  of  land,  which  is 
claimed  by  plaintiffs  as  devisees  under  the 
will  of  their  father,  W.  E.  Altman,  who  died 
in  1890.  The  defendants  claim  from  the 
same  source,  under  a  deed  dated  May  4, 
1891,  made  to  their  father,  C.  C.  Cummings, 
by  the  sheriff  of  Hampton  county,  In  pursu- 
ance of  a  sale  of  the  land  as  the  property 
of  W.  E.  Altman,  under  an  execution  issued 
upon  a  transcript  of  a  judgment  rendered 
by  a  trial  justice  against  W.  E.  Altman  in 
favor  of  W.  S.  TiUinghast  Cummings  took 
possession  about  the  time  of  his  purchase 
and  retained  possession,  until  his  death,  in 
1896.  Since  then  the  defendants  have  been 
in  possession. 

[1]  At  the  time  of  the  sale,  the  plaintiffs 
were  infants  of  tender  years,  and  have  but 
recently  attained  their  majority.  Hence 
the  defense  of  adverse  possession  cannot 
avail  defendants. 

Following  is  a  copy  of  the  transcript: 

''Transcript  of  judgment  from  Trial  Jus- 
tice's Court 

*'0n  action  of  defendant  for  professional 
services. 

"Judgment  in  this  action  was  rendered  for 
plaintiff  and  against  the  defendant,  June  22, 
1889. 

Recovery $53  00 

Costs 4  56 

Transcript  fee 25 


$57  80 


Ml 


'I  hereby  certify  that  the  foregoing  is  a 
true  and  correct  transcript  from  my  docket 
of  a  judgment  rendered  by  me. 

"J.  0*H.  Sanders,  Trial  Justice.    [L.  S.] 

••Vamville,  July  9,  1889." 

[2]  The  circuit  court  held  that  the  tran- 
script was  null  and  void,  because  it  did  not 
appear  affirmatively  that  the  trial  justice 
had  acquired  jurisdiction  of  the  defendant 
W.  E.  Altman,  either  by  the  service  of  pro- 
cess upon  him,  or  by  his  appearance  in  the 
action,  and  gave  judgment  for  the  plaintiffs. 
This  ruling  was  in  conflict  with  the  decision 
in  Love  v.  Dorman,  91  S.  C.  384,  74  S.  B. 
829,  recently  filed,  in  which  the  court,  con- 
struing section  87  of  the  Code  of  Procedure, 
held  that,  from  the  date  of  the  receipt  of  a 
transcript  by  the  clerk  of  the  circuit  court 
and  the  entry  thereof  in  the  abstract  of  judg- 
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ments,  It  becomes  a  judgment  of  the  circuit 
court,  and  is  therefore  entitled  to  the  pre- 
sumptions which  attach  to  such  a  judgment, 
and  that  it  cannot  be  collaterally  attacked, 
except  for  jurisdictional  defects  appearing 
upon  its  face. 
Judgment  reversed. 

GARY,  C.  J.,  and  WOODS,  J.,  concur. 
WATTS  and  FRASER,  JJ.,  did  not  partici- 
pate. 


(138  Oa.  St9) 

GENERAL  SUPPLY  CO.  ▼.  TOCCOA 

PLUMBING  CO.  et  al. 

(Supreme  Court  of  Georgia.     May  17,  1912..) 

(SyUalua  by  the  Court.) 

1.  AccouNiv  Action  on  (j  7*)— Evidenok— 
Admissibility. 

On  the  trial  of  this  case,  which  was  a  suit 
upon  an  open  account,  the  question  for  deter- 
mination was  what  amount,  if  any,  was  due  the 
plaintiff  after  allowing  the  defendant  proper 
credits  upon  the  account  for  certain  articles  of 
merchandise  which  had  been  returned,  and  for 
the  amounts  collected,  or  which,  in  the  exer- 
cise of  due  diligence,  should  have  been  col- 
lected, by  the  plaintiff  upon  an  open  account 
against  a  debtor  of  the  defendant,  which  the 
latter  had  transferred  to  the  plaintiff  as  col- 
lateral security;  and  it  was  error  for  the 
court,  upon  the  trial  of  the  case,  to  permit  one 
of  the  defendants,  over  objections  du^  made, 
to  testify  that  "he  [the  manager  of  the  plain- 
tiff corporation]  stated  that  he  [the  manager] 
had  his  accounts  insured,  and  that  this  suit 
he  ^  had  brought  was  just  a  matter  of  form, 
which  he  had  to  go  through  with  before  he 
could  collect  his  insurance;  that  his  insurance 
covered  a  range  of  $1,000.  I  never  heard  of 
credit  insurance  before.  There  may  be  such 
a  thing.  It  is  new  to  me.**  This  evidence  was 
entirely  irrelevant,  and  probably  prejudicial  to 
the  plaintiff. 

[Ed.   Note.— For  other   cases,   see   Account, 
Action  on,   Cent   Dig.   f|   18-17;    Dec   Dig. 
•  ••  J 
2.  PlEDOBS     (I    80*)— DtTTIES    OF    Plbdgkb— 

Enforcement  of  Rights  of  Action. 
Where  a  debtor  transfers  to  his  creditors 
an  open  account,  which  the  former  holds 
ajssiust  one  of  his  debtors,  as  collateral  secu- 
rity for  the  payment  of  an  open  account,  the 
transferee  is  chargeable,  not  with  the  amount 
due  on  the  open  account  thus  transferred,  but 
with  such  an  amount  as  he  may  have  collected, 
in  the  absence  of  proof  that  he  could  have  col- 
lected more  by  the  exercise  of  ordinary  care 
and  diligence. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent.  Dig.  §§  75-86;    Dec.  Dig.  $  30.*] 

Error  from  Superior  Court,  Elbert  Coun- 
ty;  D.  W.  Meadow,  Judge. 

Action  by  the  General  Supply  Company 
against  the  Toccoa  Plumbing  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

Z.  B.  Rogers,  of  Elberton,  and  B.  F.  Da- 
vis, of  Toccoa,  for  plaintiff  In  error.  C.  P. 
Harris,  of  Elberton,  for  defendants  in  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(188  Oa.  265) 
JOHNSON  V.  STATE. 
(Supreme  Court  of  Georgia.    June  12,  1912.) 

(ByUabun  by  the  Court,) 

1.  Sufficiency  of  Evidence. 

The  evidence  is  amply  sufficient  to  author- 
ise the  verdict. 

2.  Criminal  Law   (§   938*)— New  Tkial  — 
Newly  Discovered  Evidence. 

The  newly  discovered  evidence  is  merely 
cumulative,  does  not  connect  the  deceased  with 
the  transaction,  and  probably  would  not  change 
the  result  were  a  new  trial  granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^,   Cent.  Dig.    SI  2306-2317;    Dec.  Dig.  f 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   W.  B.  Thomas,  Judge. 

Robert  Johnson  was  convicted  of  crime, 
and  brings  error.     Affirmed. 

Thos.  B.  Brown,  of  Atlanta,  for  plaintiff 
in  error.  Hugh  M.  Dorsey,  Sol.  Gen.,  and  E. 
A.  Stephens,  both  of  Atlanta,  and  T.  S.  Fol- 
der, Atty.  Gen.,  for  the  State. 

HILL,  J.  Judgment  affirmed.  All  tha 
Justices  concur. 

(138  Ga.  816) 
SPARKS  T.  G.  OBBR  &  SONS  CO. 
(Supreme  Court  of  Georgia.    June  13,  1912.) 

(ByllabuB  by  the  Court,) 

Judgment  (§  367*)— Vacation— Gbounds. 

This  is  a  motion  to  set  aside  a  judgment, 
rendered  in  the  absence  of  the  defendant  and 
her  attornev,  and  to  reinstate  the  case.  The 
evidence  before  the  judge  was  sufficient  to  sup- 
port^ a  finding  that  the  defendant  was  lacidng 
in  diligence,  and  there  was  no  abuse  of  dis- 
cretion in  refusing  to  vacate  the  judgment  and 
reinstate  the  case. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent.  Dig.  {  700;  Dec.  Dig.  {  367.*] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  the  George  Ober  &  Sons  Com- 
pany against  W.  L.  B.  Sparlu.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Du  Pont  Guerry  and  A.  L.  Dasher,  both  of 
Macon,  for  plaintiff  in  error.  Hall  k  Etall, 
of  Macon,  for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  cohcur. 


(188  Ga.  317) 
JOSEY  V.  GROVES. 
(Supreme  Court  of  Georgia.     June  13,  1912.) 

(SyUabua  by  the  Court,) 

New  Trial  (8  116*)— Proceedings  to  Pro- 
cure—Time FOR  Filing  Motion. 

Under  the  express  provision  of  section 
6089  of  the  Civil  Code  of  1910,  all  applications 
for  a  new  trial,  except  in  extraordinary  cases, 
must  be  made  during  the  term  at  which  the 
trial  was  had;  and  when  the  term  continues 
longer  than  30  days,  the  application  shall  be 


•For  other  cases  see  same  topic  and  secUon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Berlee  ft  Rep'r  Indexes 
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filed  within  30  days  from  the  trial.  Where  the 
part^  applying  for  a  new  trial  did  not  file  his 
apphcation  or  motion  within  30  days  from  the 
trial,  the  court  did  not  err  in  dismissing  the 
motion,  although  within  less  than  30  days 
counsel  for  the  party  prevailing  at  the  trial  en- 
tered  a  written  acknowledgment  of  service, 
waiving  a  copy  and  all  further  service  of  the 
same;  such  acknowledgment  of  service  not 
having  the  effect  of  curing  the  failure  to  com- 
ply with  the  requirements  of  the  statute  as 
to  the  time  of  fUuig  the  motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §|  238,  23S^,  240,  241;  Dec.  Dig.  i 
116.«] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  between  John  Josey  and  W.  G. 
Groves.  From  the  Judgment,  Josey  brings 
error..  AfiSrmed. 

Oliver  C.  Hancock,  of  Macon,  for  plaintiff 
in  error.  C.  A.  Glawson,  of  Macon,  for  de- 
fendant In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


a38  Gft.  864) 

SIMS  ▼.  STATE. 
(Supreme  Court  of  Georgia.    June  12,  1912.) 

(Byllalut  ^  th€  Court.) 
CaiMiNAL  Law  ({  1160*)— Wbit  or  Ebbob— 

BbVICW— QUBSTIONS  OF  FAOT. 

The  ffround  of  the  motion  for  a  new  trial 
raised  onlyr  the  question  of  the  sufficiency  of 
the  evidence  to  support  the  verdict  No  com- 
plaint was  made  as  to  any  ruling  of  the  pre- 
siding judge  pending  the  triaL  The  evidence 
authorised  the  rerdict;  and,  the  presiding 
judge  having  approved  it,  this  court  will  not 
mterfere. 

[BM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  3084;  Dec.  Dig.  i  1160.*] 

Error  from  Superior  Court,  Early  County ; 
W.  C.  WorriU,  Judge. 

Van  Sims  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

R.  H.  Sheffield  and  B.  R.  Collins,  both  of 
Blakely,  for  plaintiff  in  error.  J.  A.  Laing, 
Sol.  Gen.,  of  Dawson,  R.  R.  Arnold,  of  At- 
lanta, and  T.  S.  Felder,  Atty.  Gen.,  for  the 
State. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(138  Oft.  206) 

THOMPSON  V.  STEPHENS. 

STEPHENS  V.  THOMPSON. 
(Supreme  Court  of  Georgia.    May  17,  1912.) 

(SyUahua  hy  the  Court.) 

1.  Appeal  and  Ebror  <{  637*) —  Record^ 
Time  fob  Cebtificatb  to  Bill  of  Excep- 
tions. 

Where,  in  a  bill  of  exceptions,  it  is  recited 
tiiat  tlie  same  was  tendered  wittiin  tlie  time 
prescribed  by  law,  the  writ  of  error  will  not  be 
dismissed  because  of  the  failure  of  the  presid- 
ing judge  to  certify  the  same  within  the  statu- 


tory period,  unless  it  be  made  to  appear  that 
his  failure  to  do  so  was  caused  by  some  act  of 
the  plaintiff  in  error  or  his  counsel. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  2784,  2829;  Dec  Dig.  f 
e37.*l 

2.  Appeal  AND  Ebeob  (i398*)~PB0GEEDiN08 
to  Tbansfeb  Cause— pauper  Affidavit. 

In  a  citation  by  a  legatee  against  an  execu- 
tor for  a  settlement  before  the  ordinary,  a 
personal  judgment  is  intended.  But  if,  instead 
of  a  personal  judgment  against  the  executor,  a 
judgment  against  the  assets  of  the  estate  in  his 
hands  is  entered,  and  the  executor  eqters  an 
appeal  to  the  superior  court  from  such  judg- 
ment by  a  pauper  affidavit,  in  which  he  deposes 
that  as  executor  he  is  unable  to  pay  the  costs 
or  give  the  security  required  by  law,  such  ap- 
peal will  not  be  dismissed  on  the  ground  that 
It  should  have  been  made  by  the  executor  aa 
an  individual. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2103-2119;  Dec.  Dig.  f 
39a*] 

3.  Wills    (I  714*)— Constbuction— Devises 
to  Cbeditobs. 

A  provision  in  a  will  as  follows:  "I  de- 
sire that  my  present  crop  be  ajppropriated  to 
payment  of  the  debt  due  J.  T.  Stephens,  as  he 
has  been  kind  to  me,  and  balance  to  my  other 
creditors"— is  not  a  legacy  to  the  named  credi- 
tor of  an  amount  equal  to  his  debt  against  the 
testator.  It  is  the  expresfdon  of  the  desire  of 
the  testator  that  in  the  payment  of  his  debts 
from  a  specific  fund,  the  indebtedness  of  tha 
named  creditor  shall  be  first  extinguished. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1698-1703;  Dec.  Dig.  {  714.*] 

(Additional  ByUabue  hy  Editorial  Btaff.) 

4.  Wills  (I  765*)— Constbuotion— "Dehow- 

STBATIVS  LeOACT"  —  "GENEBAL  IiEGAOT"  — 

"Specific  Legacy." 

A  "demonstrative  legacy"  is  one  of  a  cer- 
tain amount  or  quantity^  the  particular  fund 
or  personal  property  being  pointed  out  from 
which  it  is  to  be  paid  or  talien;  It  differing 
from  a  "general  legacy"  in  that  it  does  not 
abate  upon  insufficiency  of  assets,  and  from  a 
"specific  legacy"  in  that  there  is  recourse  for 
its  payment  from  the  general  estate  in  the 
event  of  ademption. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1947,  1948;  Dec.  Dig.  i  765.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1980,  1981;  vol.  8,  p.  7633;  vol  4» 
pp.  3071-3073:  voL  8,  p.  7670;  voL  7,  pp. 
6600^6604;   vol  8,  p.  7803.] 

Error  from  Superior  Court,  Campbell 
County;  L.  S.  Roan,  Judge. 

Petition  by  J.  T.  Stephens  against  James 
R.  Thompson,  as  executor  of  the  will  of 
Samuel  Thompson,  for  a  rule  nisi  requiring 
an  accounting  and  settlement  of  the  peti- 
tioner's legacy.  From  the  judgment,  both 
parties  bring  error.  Reversed  on  main  bill 
of  exceptions,  and  affirmed  on  cross-bill. 

Moore  &  Pomeroy  and  W.  W.  Hood,  all  of 
Atlanta,  for  plaintiff  In  error.  J.  F.  Go- 
llghtly,  of  Atlanta,  for  defendant  in  error. 

EVANS,  P.  J.  [1]  1.  On  tbe  call  of  the 
case  in  this  court  a  motion  was  made  to  dis- 
miss the  bill  of  exceptions,  on  the  ground 
that  it  was  tendered  more  than  30  days  aft- 
er the  rendition  of  the  judgmoit  and  tbe  ad- 


•For  other  eases  see  same  topio  and  aectioii  NUMBBR  in  Dec  Dig.  4  Am.  Dig.  K«gr  No.  Series  4  Rep'r  Indezos 
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journment  of  court  The  bill  of  exceptions 
recites  that  it  was  presented  within  the  pe- 
riod allowed  by  law,  and  there  is  nothing 
in  the  record  to  negative  the  fact  that,  al- 
though the  bill  was  certified  more  than  30 
days  after  the  Judgment  complained  of,  it 
was  not  presented  within  the  statutory  pe- 
riod. Under  the  ruling  in  Proctor  v.  Pied- 
mont Portland  Cement  Co.,  134  Ga.  891,  67 
S.  E.  942,  the  motion  cannot  prevail. 

[2]  2.  The  case  arose  in  this  way:  J.  T. 
Stephens  filed  a  petition  to  the  court  of  or- 
dinary, alleging  that  Samuel  Thompson  died 
testate,  and  his  will  was  duly  probated  in 
solemn  form ;  that  James  R.  Thompson  qual- 
ified as  executor  of  the  will,  and  has  received 
large  sums  of  money  from  the  sale  of  real 
estate  of  his  testator;  and  that  petitioner 
is  a  legatee  under  the  wUl,  and  is  entitled  to 
the  sum  of  $250,  or  other  large  sum ;  and  he 
prays  a  rule  nisi  against  the  executor  for  an 
accounting  and  settlement  of  his  legacy.  The 
executor  answered  the  petition,  denying  that 
the  plaintifT  was  a  legatee  in  his  testator's 
wilL  The  ordinary  adjudged  that  the  plain- 
tiff was  a  distributee  of  the  estate  of  Thomp- 
son and  entitled  to  receive  $298.11,  "which 
James  R.  Thompson,  executor  of  Samuel 
Thompson,  is  due  to  J.  T.  Stephens.  And  it 
is  ordered  that,  on  the  payment  by  the  said 
James  R.  Thompson  to  J.  T.  Stephens  of 
said  amount  of  $296.11,  he  be  relieved  from 
said  obligation  by  said  Stephens,  and  on  his 
failure  to  pay  said  sum  of  $298.11  within 
four  days  from  this  date  that  execution  is- 
sue in  favor  of  J.  T.  Stephens  against  James 
R.  Thompson,  executor  of  Samuel  Thompson, 
deceased,  to  be  made  of  the  goods  and  chaf- 
tels,  lands  and  tenements,  of  said  Samuel 
Thompson,  to  cover  the  said  sum  of  $298.11, 
with  all  costs  of  these  proceedings.'*  The 
defendant  entered  an  appeal  to  the  superior 
court  in  forma  pauperis,  reciting  that  lie  is 
advised  and  believes  that  as  such  executor 
he  has  good  cause  of  appeal,  and  that  owing 
to  the  jpoverty  of  the  estate  of  Samuel 
Thompson  the  defendant,  as  executor,  is  un- 
able to  pay  the  costs  or  give  the  security  re- 
quired by  law  in  case  of  appeal.  A  motion 
was  made  in  the  superior  court  to  dismiss 
the  appeal,  on  the  ground  that  the  Judgment 
was  personal  against  the  executor,  and  that 
his  afiidavit  in  lieu  of  paying  the  costs  or 
giving  the  bond  was  predicated,  not  upon 
his  own  poverty,  but  upon  that  of  the  estate 
which  he  represented.  The  court  refused  to 
dismiss  the  appeal. 

The  petition  for  settlement  in  the  court  of 
ordinary  was  against  the  executor,  and  the 
Judgment  rendered  was  a  Judgment,  not 
against  the  executor  de  bonis  propriis,  but  de 
bonis  testatoris.  In  a  citation  proceeding  in 
the  court  of  ordinary  for  a  settlement  by  a  leg- 
atee against  an  executor,  a  personal  Judgment 
is  intended;  and  if  such  a  judgment  is  ren- 
dered, an  appeal  cannot  be  taken  by  the  exec- 
utor without  paying  costs  and  giving  secur- 


ity, or  making  oath  of  his  Inability  so  to  do. 
Hickman  v.  Hickman,  74  Ga.  401.  But  no 
personal  Judgment  was  rendered  in  this  case. 
The  Judgment  was  rendered  against  the  as- 
sets of  the  testator  in  his  hands.  If  the  ex- 
ecutor had  entered  a  personal  appeal,  he 
would  have  been  met  with  the  objection  that 
there  was  no  Judgment  against  him,  and 
therefore  he  could  not  appeal.  As  the  Judg- 
ment stood  against  the  assets  of  his  testator 
in  his  hands,  the  adverse  party  In  the  Judg- 
ment is  the  estate  of  his  testator,  and  the 
only  appeal  which  could  be  entered  was  by 
the  party  adversely  affected  by  the  Judgment. 
It  may  be  true  that  the  Code  section  (Civil 
Code,  I  5009),  which  prescribes  that  an  ex- 
ecutor, when  sued  as  such,  or  defending  sole- 
ly the  title  of  the  estate,  may  enter  an  ap- 
peal without  paying  costs  and  giving  bond, 
does  not  apply.  But  Civil  Code,  §  5010,  does 
provide  for  an  appeal  from  a  proceeding  In 
the  court  of  ordinary,  by  any  party  who  will 
make  and  file  an  affidavit  in  forma  pauperis 
as  there  described.  The  plaintiff,  having 
entered  up  a  Judgment  against  the  estate  of 
the  testator,  should  not  be  allowed  to  have 
an  appeal  in  forma  pauperis  by  the  execu- 
tor dismissed,  and  thus  deny  the  adverse  par- 
ty to  the  Judgment  the  privilege  of  an  appeal. 
See  Barfield  v.  Hartley,  108  Ga.  435,  33  S.  E. 
1010. 

[3]  3.  By  consent  the  case  was  tried  by 
the  Judge  without  the  Intervention  of  a  Jury, 
and  the  controlling  question  was  the.  con- 
struction of  the  will  of  Samuel  Thompson. 
It  was  the  contention  of  the  plaintiff,  Ste- 
phens, that  he  was  a  legatee  under  the  will. 
The  executor  denied  that  he  took  anything 
under  the  will  as  a  legatee.  The  testator  de- 
vised and  bequeathed  his  property  to  his 
wife  and  children.  The  third  item  of  his 
will  contained  this  clause :  '1  desire  that  my 
present  crop  be  appropriated  to  the  paypaent 
of  the  debt  due  J.  T.  Stephens,  as  he  has 
been  kind  to  me,  and  balance  to  my  other 
creditors."  This  is  the  clause  of  the  will  In 
which  the  plaintiff,  Stephens,  insists  that  the 
testator  bequeathed  to  him  as  a  legacy  an 
amount  equal  to  his  debt 

[4]  The  Code  declares:  "A  specific  legacy 
is  one  which  operates  on  property  particular- 
ly designated.  A  gift  of  money  to  be  paid 
from  a  specified  fund  is  nevertheless  a  gen- 
eral legacy."  Civil  Code,  |  3902.  A  demon- 
strative legacy  is  one  of  a  certain  amount  or 
quantity;  the  particular  fund  or  i)ersonal 
property  being  pointed  out  from  which'  It  is 
to  be  paid  or  taken.  It  differs  from  a  gen- 
eral legacy  in  that  it  does  not,  in  the  first 
instance,  abate  upon  insufficiency  of  assets, 
and  from  a  specific  legacy  in  that  there  is 
recourse  for  its  pasmient  from  the  general 
estate  in  the  event  of  ademption.  Gardner 
on  Wills,  654;  Hutchinson  v.  Fuller,  75  Ga. 
88.  The  provision  in  the  will  was  neither  a 
specific  nor  a  demonstrative  legacy.  The  will 
was  executed  in  the  middle  of  the  year,  and 
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this  clause  indicates  the  testator's  purpose 
to  have  his  debts  paid  from  the  crop  of  the 
current  year,  with  the  direction  that  his 
creditor,  Stephens,  shall  be  given  a  prefer- 
ence in  priority  of  payment  over  his-  general 
creditors.  The  testator's  language  is  clear 
that  his  present  crop  is  appropriated  to  the 
payment  of  all  of  his  debts;  and  it  might 
be  contended  that  all  of  his  credl'tors  were 
made  legatees,  to  the  extent  of  his  indebted- 
ness to  them,  with  as  much  force  as  to  say 
that  the  one  who  is  named,  and  to  whom 
the  testator  sought  to  give  preference  in 
payment,  is  a  legatee.  There  is  nothing  in 
the  context  that  requires  a  different  construc- 
tion ;  and  we  think  the  court  erred  in  award- 
ing judgment  in  favor  of  Mr.  Stephens  on 
the  footing  that  he  was  a  legatee. 

Judgment  reversed  on  main  bill  of  excep- 
tions, and  affirmed  on  cross-bilL  All  the 
Justices  concur. 

(138  Ga.  886) 

ROBIE  V.  BORIB. 
(Supreme  Court  of  Georgia.    June  18,  1912.) 

(Syllahua  hy  the  Court.) 

Appeal   and   Ebbob   (g  299^)— DisiassAir- 
Gbounds. 

Where  the  charge  of  the  court  is  the  only 
alleged  error  complamed  of  by  direct  bill  of  ex- 
ceptions, and  no  error  is  assigned  on  the  final 
judgment  of  the  court,  under  the  rulings  in  the 
cases  of  Morris  v.  Dougherty,  132  Ga.  346,  63 
S.  B.  1114,  and  Lyndon  v.  Georgia  By.  & 
Elec.  Co.,  129  Ga.  853,  68  S.  E.  1047,  the  writ 
of  error  will  be  dismissed.  See,  also,  Taylor  v. 
Wright,  132  Ga.  686,  64  S.  B.  666. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  299.*] 

Error  from  Superior  '^Ck>urt,  Haralson 
Ck>unty;   M.  J.  Head,  Judge  pro  hac. 

Action  between  J.  E.  Rorie  and  F.  A«  Ro- 
rie.  From  the  judgment,  J.  E.  Rorie  brings 
error.    Writ  of  error  dismissed. 

James  Beall,  of  Garrollton,  and  Walter 
Matthews,  of  Buchanan,  for  plaintiff  in  er- 
ror. E.  S.  Griffith,  of  Buchanan,  for  defend- 
ant in  error. 

HILL,  J.  Writ  of  error  dismissed.  All 
the  Justices  concur. 


aS8  Oa.  834) 

TOLAND  V.  CAMP. 

(Supreme  Court  of  Georgia.    June  IS,  1912.) 

(8yllahu9  hy  the  Court,) 

Venue  (§  21*)— Objections— Demubbeb. 

Where  it  appears  from  the  face  of  an 
equitable  petition  that  it  does  not  pray  for  sub- 
stantial relief  against  any  party  litigant  who 
is  a  resident  of  the  county  in  which  the  suit 
is  brought,  the  superior  court  of  the  county 
where  such  petition  is  filed  is  without  jurisdic- 
tion of  the  case,  and  it  is  error  for  the  trial 
judge  to  overrule  a  demurrer  filed  thereto  on 
that  ground.  Orr  Shoe  Co.  ▼.  Kimbrough,  99 
Ga.  143,  25  S.  E.  204;   Fleetwood  v.  Dees,  80 


Ga.  729,  7  S.  E.  102.    See  Hamilton  t.  DuPre, 
111  Ga.  819  (2),  35  S.  E.  684. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  {  34 ;   Dec.  Dig.  §  21.»] 

Error  from  Superior  Court,  Polk  County; 
Price  Edwards,  Judge. 

Action  by  A.  A.  Gamp  against  Paul  Tol- 
and.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

W.  H.  Terrell,  of  Atlanta,  for  plaintiff  in 
error.  Bunn  &  Bunn,  of  Cedartown,  for 
defendant  in  error. 

HILL^  J.  Judgment  reversed.  All  the  Jus- 
tices concur. 

(188  Ga.  277) 
DRIVER  V.  DRIVER  et  aL 
(Supreme  Court  of  Qeoigia.     June  13,  1912.) 

(ByUahue  hy  the  Court.) 

DiBBCTiON  OK  Verdict— No  Ebbor. 

Under  the  evidence,  there  was  no  error  in 
directing  a  verdict  in  favor  of  the  defendants. 

Error  from  Superior  Court,  Sumter  Coun- 
ty;  Z.  A.  Littlejohn,  Judge. 

Action  by  Rutherford  Driver  against  An- 
nie Driver  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

C.  R.  Winchester  and  Shipp  &  Sheppard, 
all  of  Americus,  for  plaintiff  in  error.  L.  J. 
Blalock,  of  Americus,  for  defendants  in  er- 
ror. 

• 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(188  Ga.  84S) 
MONROE  et  aL  v.  BALDWIN. 
(Supreme  Court  of  Qeorgia.     June  13,  1912.) 

(Syttahue  hy  the  Court.) 

Refusal  of  iNSTBUonoNe—No  Error. 

There  was  no  error  on  the  part  of  the 
court  in  refusing  to  grant  the  injunction  pray- 
ed for  in  this  case. 

Error  from  Superior  €V)urt,  Haralson 
County;  Price  Edwards,  Judge. 

Action  by  B.  A.  Monroe  and  others  against 
J.  E.  Baldwin.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Affirmed. 

Copeland,  Hamilton  &  Hutchens,  of  Rome, 
for  plaintiffs  in  error.  Griffith  &  Matthews, 
of  Buchanan,  for  defendant  in  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 

(188  Gta.  274) 

HDGWOOD  V.  STATE. 
(Supreme  Court  of  Oeorgia.     June  12,  1912.) 

(Syllabus  hy  the  Court.) 

1.  Criminal  Law  (J  784*)— Trial— Instruc- 
tions—CiBcnMSTANTiAL  Evidence. 

It  is  only  where  a  case  is  solely  dependent 
upon  circumstantial  evidence  that  the  court  is 
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required  to  instruct  the  jvltj  as  to  the  law  of 
such  evidence.  Accordingly*  where  the  charge 
in  the  indictment  is  supported  by  both  circum- 
stantial and  direct  evidence,  it  is  not  error  for 
the  court  to  omit  to  give  in  charge  the  law  of 
circumstantial  evidence.  Nobles  v.  State,  127 
Ga.  212  (5),  66  S.  E.  125. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  if  1883-1888,  1922,  1960; 
Dec.  Dig.  §  784.*] 

2.  Criminal  Law  (|  784*V--TBiAii— iNsntuo- 

TION8— ClBCUMBTANTXAL  EVIDENCE. 

Where,  in  a  case  dependent  upon  both  posi- 
tive and  circumstantial  evidence,  the  court  gave 
in  charge  Pen.  Code,  §  1013,  that,  "whether 
dependent  upon  positive  or  circumstantial  evi- 
dence, the  true  question  in  criminal  cases  is, 
not  whether  it  be  possible  that  the  conclusion 
at  which  the  testimony  points  may  be  false,  but 
whether  there  be  sufficient  testimony  to  satisfy 
the  mind  and  conscience  beyond  a  reasonable 
doubt,"  such  instruction  was  not  erroneous  be- 
cause the  court,  in  the  absence  of  a  request, 
failed  to  define  to  the  jury  the'  meaning  of  posi- 
tive and  circumstantial  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Criminsl 
Law,  Cent.  Dig.  S§  1883-1888,  1922,  1960; 
Dec.  Dig.  S  784.*] 

3.  Homicide  (8  309*)  *  In8tbuotion&— Db- 
GBEEs  OF  Offense. 

After  giving  the  jury  the  definition  of  vol- 
untary manslaughter  as  contained  in  the  Penal 
Code,  the  court  gave  the  following  charge :  **8o 
you  will  observe  that  if  the  deceased  •  *  * 
made  an  actual  assault  upon  the  defendant,  or 
if  the  deceased  attempted  to  commit  a  serious 
personal  injury  upon  the  defendant,  or  if  there 
were  other  equivalent  circumstances  to  justify 
the  excitement  of  passion,  the  grade  of  the  homi- 
cide, if  there  was  a  homicide,  may  be  reduced 
to  voluntary  manslaughter."  It  was  not  cause 
for  a  new  trial  that  the  word  "may,"  instead 
of  "should,"  was  used  in  the  concluding  para- 
graph of  this  charge. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  649-656;    Dec.  Dig.  {  309.*] 

4.  Otheb  Assignments  Withoxtt  Merit. 

The  other  assignments  of  error  upon  the 
charge  of  the  court  are  so  clearly  without  mer- 
it as  not  to  require  farther  consideration. 

5.  SuinciXNOT   OF   Bvidenob*— Nkw  TbiaIi 
Refused. 

Th^  verdict  was  supported  by  the  evidence, 
and  the  court  did  not  err  in  refusing  a  new 
triaL 

Error  from  Superior  Court,  Habersham 
County;  J.  B.  Joues,  Judge. 

Jobu  Hegwood  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Sam  Kimzey  and  J.  J.  Kimsey,  both  ot 
Cornelia,  for  plaintiff  in  error.  Bobt  Mc- 
Millan, Sol.  Gen.,  of  Clarkesville,  and  T.  S. 
Felder,  Atty.  Gen.,  for  the  State. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Justices  concur. 


038  Oa.  266) 

BEACH  T.  STATB. 
(Supreme  Court  of  Georgia.    June  12,  1912.) 

(Syllahua  Jty  the  Court.) 

1.  Witnesses  (§  345*) —Impeachment  — In- 
dictment. 

While   a   witness  may   be  discredited   by 
proper  proof  that  he  has  been  convicted  of  a 


crime  involving  moral  turpitude  (Powell  v. 
State,  122  Ga.  671,  60  S.  E.  369),  it  is  not 
competent  to  discredit  him  by  showing  that  he 
has  been  simply  indicted  for  such  an  offense 
(Slappey  t.  Sumner,  136  Ga.  692,  71  S.  E. 
1076);  and  a  mere  arrest  bein^  a  less  formal 
and  solemn  charge,  proof  of  it  is  so  much  the 
more  inadmissible  for  such  purpose  (7  Enc.  Ev. 
308.  and  cases  cited  in  note  24). 

(a)  Accordingly,  on  a  trial  for  murder,  it 
was  error  to  permit  a  witness  for  the  accused 
to  testify  on  cross-examination,  and  over  ap- 
propriate objection  of  the  accused,  as  follows: 
"I  have  been  arrested  for  lots  of  things— for 
fishing  out  of  season:  once  for  assault  with 
intent  to  murder.  Common  little  warrants 
from  the  magistrate  don't  count.  They  only 
count  that  come  up  here.  The  common  war- 
rants were  for  fishing  out  of  season.  *  *  ^ 
I  was  not  up  for  shooting  in  the  charge  for 
assault  with  intent  to  murder  against  me. 
They  claimed  I  hit  the  man  with  a  bottle.  No 
one  saw  it.  One  fellow  said  I  did  it,  and  he 
could  not  prove  it.  No  witnesses  saw  it 
About  three  or  four  fellows  waylaid  him,  fel- 
lows from  town." 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |{  1126-1128;   Dec.  Dig.  S  345.«] 

2.  Criminal  Law  (§  417*  )t-Evidencb— Dec- 
larations OF  Third  Person. 

On  the  trial  of  one  indicted  for  murder, 
the  declarations  of  another  person  that  he 
alone  committed  the  offense  are  not  admissible 
in  evidence  in  favor  of  the  accused.  Robison 
▼.  State,  114  Ga.  446,  40  S.  E.  253  (2). 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  950-967;  Dec.  Dig.  {  417.*] 

3.  Witnesses  ($i  321,  380*)— Cbiminal  Law 
(§  1170%*) —Impeachment  of  Own  Wit- 
ness—Contsadictort  Statements. 

Though  a  party  may.  under  OivU  Code,  { 
6879,  impeach  nis  own  witness  if  he  can  show 
to  the  court  that  he  has  been  entrapped  by  die 
witness  by  a  previous  contradictory  statement, 


the  rule  does  not  apply  where  the  testimony  oi 
a  witness  is  not  prejudicial  to  the  party  calling 
him.    Nathan  t.  State.  131  Ga.  48,  61  S.  B.  994 


(3),  and  authorities  cited. 

(a)  Accordingly,  where  a  witness  for  the 
state,  on  a  trial  for  murder,  testified  that  he 
was  present  when  the  deceased  was  shot  and 
lulled,  and  that  "I  did  not  shoot  him.  I  don't 
know  exactly  who  shot  him.  The  pistol  shot 
came  from  where  Jesse  [the  accused]  and  some 
other  fellows  were  standing.  A  good  many 
were  standing  there.  I  cannot  say  from  whom 
the  pistol  shot  came" — it  was  error,  upon  the 
statement  of  the  solicitor  general  that  he  had 
been  entrapped  by  the  witness,  to  allow  him  to 
question  the  witness  as  to  alleged  contradictory 
statements  made  to  the  solicitor  for  the  pur- 

gose  of  laying  the  foundation  for  impeaching 
im,  and  to  substantially  prove  by  another  wit- 
ness  for  the  state  that  the  witness  whom  it 
was  sought  to  impeach  had  previously  stated  to 
the  soUcitor  general  that  the  shot  that  killed 
the  deceased  came  from  the  accused. 

(b)  Such  error  was  not  cured  by  an  instruc- 
tion of  the  court  to  the  jury  that  the  testimony 
of  the  impeaching  witness  as  to  what  was  said 
by  the  witness  so  attacked  was  not  to  be  con- 
sidered as  proving  facts  that  the  solicitor  gen- 
eral thought  the  assailed  witness  would  testify 
to,  "but  merely  to  show,  if  it  does  show,  that 
the  solicitor  general  was  imposed  upon  or  en- 
trapped by  the  witness  [sought  to  be  impeach- 
ed]; otherwise,  he  would  not  have  put  him 
upon  the  stand.    That  is  the  purpose  of  it." 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1094.  1099,  1100,  1210-1219; 
Dec.  Dig.  (§  321,  380;*  Criminal  Law,  Cent. 
Dig.  §§  3129-3135;  Dec.  Dig.  §  1170 1^,»] 
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4.  Criminal  Law  <S  823*)— Homicids  (f 
308*)  —  instbuctions  —  assumption  op 
Fact. 

On  a  trial  for  murder,  where  the  conten- 
tion of  the  accused  was  that  he  did  not  commit 
the  homicide  and  that  he  was  in  no  way  con- 
cerned in  it,  it  was  not  accurate  to  instruct  the 
jury  as  follows:  "Where  a  homicide  was 
shown  to  have  been  committed^  and  no  circum- 
stances of  extenuation  or  palliation  were  dis- 
closed at  the  time  of  proof  of  the  homicide, 
then  a  presumption  arises  that  the  killing  was 
murder,  and  the  burden  would  be  upon  the  de- 
fendant to  show  that  the  offense  committed 
under  those  circumstances  was  some  less  de- 
gree of  crime  or  none  at  all.*'  No  presump- 
tion arises  against  the  accused  under  the  cir- 
cumstances indicated,  unless  it  be  shown  that 
he  committed  the  homicide.  The  error  in  the 
Instruction  was  not  sufficiently  cured  by  the 
fact  that  it  was  immediately  followed  by  this 
language:  *'When  you  reach  the  conclusion 
that  murder  has  been  committed,  the  question 
then  remains  whether  the  defendant  is  the  one 
who  committed  the  murder." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dis.  {§  1092-1095,  3158;  Dec.  Dig. 
§  823;*  Homicide,  Cent.  Dig.  §{  642-647;  Dec, 
Dig.  {  308.*1 

5.  Review. 

Other  assignments  of  error  are  without 
merit,  and  do  not  require  further  considera- 
tion. 

Error  from  Superior  Court,  Chatham 
County;    W.  Q.  Charlton,  Judge. 

Jesse  Beach  was  convicted  of  murder,  and 
brings  error.    Reversed. 

David  S.  Atkinson,  of  Savannah,  for  plain- 
tiff in  error.  Walter  C.  Hartrldge,  Sol.  Gen., 
of  Savannah,  and  T.  S.  Felder,  Atty.  Gen., 
for  the  State. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 


(11  Ga.  App.  260) 

HALL  &  HAM  ▼.  STONE.     (No.  4,032.) 

(Court  of  Appeals  of  Georgia.    May  22,  1912. 
Rehearing  Denied  June  11,  1912.) 


'!• 


(Syllahui  hy  the  Court,) 

1«  Partnership  (§  11*) -^Existbncb— Shar- 
ing Profits  and  Losses. 

Where  the  owner  of  a  ginhouse  and  ma- 
chinery turns  over  to  another  its  management 
upon  an  agreement  that  the  owner  is  not*  to 
share  any  losses  resulting  from  the  operation 
of  the  plant,  but  is  to  be  paid  for  its  use  a 
sum  equal  to  one-half  of  any  net  profits  which 
may  be  received,  no  partnership  relation  is 
created,  even  as  to  third  persons. 

[Ed.  Note.--For  other  cases,  see  Partnership, 
Cent.  Dig.  $  28;    Dec.  Dig.  |  11.*] 

2.  Bailment  (§  31*)— Action  Between  Par- 
ties—Presumptions AND  Burden  of  Proof. 
The  evidence  was  such  as  to  authorize  a 
finding  that  the  presumption  of  negligence, 
which  arose  against  the  defendant  who  oper- 
ated the  gin,  upon  proof  of  the  destruction  by 
fire  of  the  plaintiiT  s  cotton,  had  not  been  re- 
butted. 

[Ed.  Note. — For   other  cases,   see   Bailment, 
Cent.  Dig.  §§  124-131;    Dec  Dig.  §  31.*1 

Error  from  CJity  Court  of  Baxley;   W.  C. 
Lank  ford,  Judge. 
Action  by  W.  L.  Stone  against  Hall  &  Ham. 


Judgment  for  plaintiff,  and  defendants  bring 
error.    Reversed. 

W.  W.  Bennett  and  V.  B.  Padgett,  both  of 
Baxley,  for  plaintiffs  in  error.  Parker  & 
Hlghsmith,  of  Baxley,  far  defendant  in  error. 

PCTTLSl,  J.  The  plaintiff  delivered  a  lot 
of  seed  cotton  to  be  ginned  at  a  ginnery 
which  he  claimed  was  being  operated  by  the 
defendants  as  partners.  While  stored  in  the 
gin  the  cotton  was  destroyed  by  fir^,  and  the 
plaintiff  recovered  a  verdict  for  its  value,  in 
an  action  sounding  in  tort,  against  both  de- 
fendants as  partners.  The  defendants  are 
here  upon  a  bill  of  exceptions  complaining  of 
the  overruling  of  their  motion  for  a  new 
trial.  The  motion  contains  many  grounds, 
but,  under  our  view  of  the  law,  there  are  two 
controlling  questions:  (1)  Were  the  defend- 
ants partners?  (2)  Was  the  plaintiff  entitled* 
under  the  evidence,  to  recover? 

[1]  1.  The  evidence  in  reference  to  the  ex- 
istence or  nonexistence  of  a  partnership  be- 
tween the  defendants  Is  not  conflicting,  and 
the  facts  may  be  gathered  from  the  following 
testimony  of  the  defendant  Hall:  "I  had 
nothing  at  all  to  do  with  the  running  of  that 
ginnery.  I  owned  the  gin.  Ham  run  it  I 
had  no  connection  with  the  management  of 
this  gin.  I  had  nothing  to  do  with  employ- 
ing the  hands  or  paying  them.  If  Mr.  Ham 
made  anything,  he  was  to  give  me  one-half 
of  what  he  made  out  of  it  Mr.  Ham  was 
to  pay  the  debts  for  the  running  of  it  If 
he  didn't  make  anything,  I  didn't  get  any- 
thing. I  wasn't  to  pay  anything  at  all.  I 
vms  to  pay  no  expenses  of  the  gin  at  alL** 
In  brief.  Hall  owned  a  gin  and  Ham  under- 
took to  operate  It.  If  profit  was  made.  Hall 
got  half,  but  he  was  to  sustain  no  part  of 
any  loss  which  the  operation  of  the  gin« 
nery  might  entail.  Under  these  facts,  did 
the  trial  Judge  correctly  apply  the  ,law  in 
holding  that  Hall  and  Ham  were  partners 
as  to  the  plaintiff? 

The  Code  provides  (CSivil  Code  1910,  f 
3158):  ''A  joint  interest  in  the  partnership 
property,  or  a  Joint  interest  in  the  profits  and 
losses  of  the  business,  constitutes  a  partner- 
ship as  to  third  persons.  A  common  Interest 
in  profits  alone  does  not*  By  the  plain  let- 
ter of  this  statute  there  would  seem  to  be  no 
partnership  relation  between  the  defendants, 
for  it  is  undisputed  that  Hall  was  not  to 
share  in  the  losses.  But 'It  is  said  that  as 
Ham  contributed  to  the  enterprise  all  the  la- 
bor, and  .supplied  whatever  expenses  were 
necessary,  he  became  Jointly  interested  with 
Hall,  the  owner  of  the  property,  to  such  an 
extent  as  to  make  them  partners  as  to  third 
persons.  It  is,  however,  settled  by  decisions 
of  the  Supreme  Court  that  the  ordinary  ar- 
rangement between  a  landlord  and  a  crop- 
per does  not  create  the  partnership  relation, 
even  as  to  third  persons,  though  the  cropper 
is  to  furnish  all  the  labor,  and  receive  half 
the  net  profits  after  paying  the  expense  of 


w-l- 
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making  the  crop.  Gurr  t.  Martin,  73  Ga. 
528;  De  Loach  v.  Delk,  119  Ga.  8S4,  47  S. 
E.  204.  This  is  the  exact  situation  here,  and 
these  decisions  are  In  principle  controlling. 
In  Dawson  National  Bank  v.  Ward,  120  Ga. 
861,  48  S.  E.  313,  it  appeared  that  Ward  own- 
ed a  warehouse  and  placed  Gurr  in  charge  to 
manage  it  under  an  agreement  to  divide  the 
profits.  They  were  sued  as  partners,  and 
the  court  held:  "A  contract  whereby  one  con- 
ducting a  cotton  warehouse  business  In  his 
own  name  and  on  his  own  account  agrees 
with  another  that  the  latter  shall  attend 
personally  to  the  business,  and  receive  as 
compensation  for  his  serylces  a  given  propor- 
tion of  the  net  profits,  does  not  create  a  part- 
nership. The  proportion  of  profits  given  to 
him  who  attends  to  the  business  without  hav- 
ing an  interest  in  the  same  is  merely  the 
measure  of  wages  for  the  service  rendered." 
See,  also,  the  recent  case  of  Gowart  v.  Fen- 
der, 137  Ga.  586, 73  S.  E.  822.  The  defendant 
in  error  relies  upon  Brandon  v.  Conner,  117 
Oa.  759,  45  S.  E.  371,  63  L.  B.  A.  260,  but  in 
that  case  it  appeared  that  each  of  the  per- 
sons contributed  property  to  the  common  en- 
terprise, and  this  distinction  is  pointed  out  in 
Dawson  National  Bank  v.  Ward,  supra.  The 
decision  in  the  Brandon  Oase^  supra,  is  ap- 
parsitly  somewhat  of  a  departure  from  the 
letter  of  the  statute,  and  the  subsequent  de- 
eialons  of  the  Supreme  Court  indicate  an  un- 
willingness to  extend  that  decision  so  as  to 
cov^r  a  case  like  the  present.  The  real 
meaning  and  intent  of  the  contract  between 
Hall  and  Ham  was  that  Ham  should  have 
the  use  of  Hall's  gin,  and  pay  Hall,  as  com- 
pensation for  such  use,  a  sum  to  be  measured 
by  one-half  of  whatever  profits,  fiowed  from 
the  enterprise.  So  construing  it,  it  is  clear 
to  our  minds  that  they  were  not  partners, 
and,  as  there  was  nothing  in  the  evidence  to 
Indicate  that  Hall  had  done  or  said  anything 
to  estop  him  to  deny  the  partnership  relation, 
s.  verdict  should  have  been  directed  in  his  fa- 
vor upon  his  plea  of  no  partnership. 

[2]  2.  We  are  .  of  ol)inion,  however,  that 
the  verdict  was  warranted  against  Ham. 
'^n  all  cases  of  bailment,  after  proof  of  loss, 
the  burden  is  on  the  bailee  to  show  proper 
diligence."  Civil  Code  1910,  J  3460.  "All 
bailees  are  required  to  exercise  care  and  di- 
ligence in  protecting  and  keeping  safely  the 
thing  bailed.  Different  degrees  of  diligence 
are  required,  according  to  the  nature  of  the 
bailments."  ClvU  Code  1910,  S  3470.  Fire 
was  discovered  in  the  gin  about  2  o'clock  in 
the  afternoon,  and^  was  apparently  extln- 
^shed.  Indeed,  the  plaintiff  himself  during 
the  course  of  the  afternoon  brought  several 
hundred  pounds  of  cotton,  and  stored. them 
in  the  ginhouse.  Stone  himself  testified :  "The 
last  time  I  went  in  there  that  afternoon  be- 
fore Mr.  Ham  closed  up  was  just  befbre 
night  I  was  vitally  interested  in  that  fire 
and  cotton.  "I  looked  pretty  well  for  fire.  I 
looked  evei;ywhere  I  thought  there  could  be 


any  fire.  I  tried  to  see  that  it  wais  out.  Any 
man  with  that  much  money  at  stake  would 
have  done  the  same  thing."  Ham  remained 
in  and  about  the  house  until  about  10  o'clock 
at  night,  when  he  went  home  without  leav-< 
ing  any  one  at  the  gin  to  watch  for  fire. 
The  testimony  indicates  that  before  going  he 
made  the  most  careful  examination  for  fire, 
and  reached  the  conclusion  that  it  had  been  ex- 
tinguished. The  ginhouse  was  burned  about 
midnight,  and  the  plaintllTs  cotton  destroyed. 
Under  the  evidence  the  Jury  might  well  have 
found  that  Ham  had  rebutted  the  presump- 
tion of  negligence  arising  against  him  from 
proof  of  the  loss  of  the  cotton ;  but  we  are 
not  prepared  to  say  that  they  were  bound  to 
do  so.  The  degree  of  diligence  varies  with 
the  nature  of  the  bailment,  and  questions  of 
negligence  and  diligence  are  peculiarly  for 
the  jury.  Cotton  is  infiammable,  and  the 
well-known  fact  that  a  hidden  spark  may 
smoulder  for  hours,  and  sometimes  even  for 
days,  before  developing  into  a  fiame,  author- 
ized the  jury  to  find  that  Ham  was  lacking 
in  the  degree  of  diligence  which  the  nature 
of  the  bailment  required  in  leaving  the  house 
withput  a  watchman,  even  though  he  in  good 
t&ith  beUeved  the  fire  had  been  extinguished. 
While  it  does  not  affirmatively  appear  that 
the  destruction  of  the  house  was  the  result 
of  a  continuation  of  the  fire  which  began  in 
the  afternoon,  the  jury  were  authorized  to 
infer  that  this  was  the  case.  We  would  not 
set  aside  the  verdict  upon  the  ground  that 
it  is  unsupported  by  any  evidence.  See  Net- 
zow  Mfg.  Co.  V.  Sou.  By.  Co.,  7  Ga.  App. 
163,  66  S.  E.  399;  Atlantic  Compress  Co.  v. 
Central  of  Ga.  By.  Co.,  135  Ga.  140,  68  S. 
B.  1028. 

3.  With  the  exception  of  the  ruling  of  the 
trial  judge  upon  the  question  of  partnership, 
we  find  no  material  error  in  the  record.  ^The 
law  of  hiring,  as  embraced  in  section  3476 
et  seq.  of  the  Civil  Code  of  1910,  has  no  ap- 
plication jto  the  case. 

Judgment  reveraed. 

(11  Ga.  App.  240) 

WIUiIAHS  V.  STATB.    (No*  4,085.) 
(Court  of  Appeals  of  (Georgia.    June  5,  1912.) 

(8ifllahua  ly  the  Court  J 

1.  GaiMiNAL  Law  (§  M*)  ^  Jukisdiction-^ 
Tbansfeb,  of  Causes. 

In  answer  to  a  certified  qtestion  from  the 
Court  of  Appeals,  the  Supreme  Court  has  in- 
structed that  so  much  of  the  act  of  August  18, 
1911  (Acts  1911,  p.  229),  amending  the  act 
creating  the  city  court  of  Blakely,  as  provides 
that  the  judge  of  the  superior  court  shall 
transfer  to  the  city  court  for  trial  a  true  bill 
for  a  misdemeanor  which  has  been  returned  by 
the  grand  jury  in  a  case  which  originated  In 
the  city  court,  but  in  which,  under  the  provi- 
sions of  the  amendatory  act,  a  demand  for  an 
indictment  was  entered  by  the  defendant,  is 
nnconstitutional  and  void.  Th«tre  was,  there- 
fore, no  error  in  the  present  case  In  refusing 
to  transfer  to  the  city  court  for  trial  the  in- 
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dictment  which  had  been  returned  by  the  grand 
jury  against  the  plaintiff  in  error. 

[Ed.^  Note. — For  other  cases,  see  Criminal 
Law,  Cent,  Dig.  §§  296-327;   Dec  Dig.  {  84.*] 

2.  Intoxicating  Liquors  (§  236*)— Crim- 
inal Prosecution  —  SuFBiciENCT  or  Evi- 
dence. 

The  evidence  fully  authorized  the  verdict, 
and  the  motion  for  a  new  trial,  based  solely 
upon  the  general  grounds,  was  properly  over- 
ruled. 

[Ed.  Note.— For  other  cases,  ^ee  Intoxicat- 
ing Liquors,  Cent.  Dig.  §§  300-322;  Dec.  Dig.  g 
236.*] 

Error  from  Superior  Court,  Early  County; 
W.  C.  Worrill,  Judge. 

Peter  Williams  was  convicted  of  unlawful 
sale  of  intoxicating  liquors  and  brings  er- 
ror.   Affirmed. 

Certified  questions  answered  by  Supreme 
Court.    74  S.  E.  1083. 

W.  W.  Wright,  of  Blakely,  for  plaintiff  in 
error.  J.  A.  Laing,  Sol.  Gen.,  of  Dawson, 
and  R.  R.  Arnold,  of  Atlanta,  for  the  State. 

POTTLE,  J.  By  the  act  approved  August 
18,  1911,  amending  the  act  creating  the  city 
court  of  Blakely,  it  was  provided  that,  upon 
the  original  call  of  any  criminal  case  in  that 
court,  the  defendant  shall  have  a  right  to 
demand  an  indictment  by  the  grand  jury, 
and  that  such  demand  shall  be  allowed  and 
the  case  referred  to  the  grand  jury  for  In- 
vestigation, unless  the  defendant  shall  fall 
to  give  bond  within  five  days,  in  which  event 
the  city  court  may  proceed  to  try  the  case 
notwithstanding  the  demand  for  indictment. 
It  was  further  provided  in  the  act  that,  "If 
the  grand  jury  return  a  true  bill  for  a  mis- 
demeanor In  the  matter,  the  judge  of  the 
superior  court  shall  transfer  the  same  to 
the  dty  court  for  trial.*'    Acts  1911,  p.  229. 

The  plaintiff  in  error  was  arraigned  in 
the  city  court,  and  upon  the  original  call  of 
the  case  entered  a  demand  for  Indictment  by 
the  grand  jury.  The  demand  was  duly  al- 
lowed, and  a  true  bill  was  thereafter  return- 
ed by  the  grand  jury,  charging  the  def^id- 
ant  with  the  unlawful  sale  of  Intoxicating 
liquors.  Upon  arraignment  in  the  superior 
court  under  the  indictment,  the  accused  de- 
manded that  the  case  should  be  transferred 
to  the  city  court  for  trial,  basing  his  demand 
upon  the  above-redted  provision  of  the  act 
of  1911.  The  judge  of  the  superior  court 
declined  to  transfer  the  indictment  to  the 
city  court,  and  his  refusal  to  do  so  is  made 
the  basis  of  one  of  the  assignments  of  error 
in  the  reviewing  court  The  accused  was 
convicted,  and  his  motion  for  new  trial  was 
overruled. 

[2]  The  only  assignment  of  error  In  the 
motion  for  new  trial  Is  that  the  verdict  was 
without  evidence  to  support  it;  but.  In  view 
of  the  fact  that  one  of  the  witnesses  for  the 
state  testified  positively  that  on  December 
2,  1911,  he  and  another  person  bought  a  half 
pint  of  rye  whisky  from  the  accused,  there 


Is  manifestly  no  merit  In  this  assignment  of 
error. 

[1]  Really  the  only  point  which  counsel 
for  the  plaintiff  in  error  insisted  upon  was 
that  the  trial  judge  erred  in  refusing  to 
transfer  the  Indictment  to  the  city  court  for 
trial.  This  assignment  of  error  Involved  a 
consideration  of  the  constitutionality  of  the 
provision  In  the  local  amendatory  act  requir- 
ing the  judge  of  the  superior  court  to  trans- 
fer the  Indictment  to  the  city  court  for  trial, 
and  this  question  was  certified  by  the  Court 
of  Appeals  to  the  Supreme  Court  for  Instruc- 
tion, as  we  are  required  to  do  under  the 
terms  of  the  constitutional  amendment  cre- 
ating this  court  The  Supreme  Court  has 
accordingly  Instructed  the  Court  of  Appeals 
that  so  much  of  the  act  of  August  18,  1911, 
amending  the  act  creating  the  city  court  of 
Blakely,  as  requires  the  judge  of  the  superi- 
or court  to  transfer  to  the  dty  court  for 
trial  all  indictments  In  cases  where  accusa- 
tions have  been  filed  In  the  dty  court  and 
demands  for  indictment  have  been  made  and 
allowed,  is  unconstitutional  and  void,  In 
that  It  seeks  to  deprive  the  superior  court  of 
jurisdiction  with  which  it  Is  vested  by  the 
Constitution  of  the  state.  It  is  well  settled 
that  the  superior  court  may  transfer  to  the 
city  court  any  Indictment  charging  a  mis- 
demeanor, but  a  law  which  seeks  to  make 
this  act  on  the  part  of  the  court  mandatory 
is  unconstitutional  and  void.  There  was, 
therefore,  no  error  In  refusing  to  transfer 
the  indictment  in  the  present  case,  nor  will 
the  judgment  of  the  court  below,  overruling 
the  motion  for  a  new  trial,  be  disturbed. 

Judgment  affirmed. 


(11  Oft.  App.  273) 

NEAL-BLUN  CO.  v.  ZEIGLER  et  aL 

(No.  8,608.) 

(Court  of  Appeals  of  Georgia.    July  2,  1912.) 

(Syllabus  hy  the  Court.) 

1.  Appeal  and  Erbob  (i  70*)— Pbocbedinos 
TO  Tbansfeb  Cause  —  Time  fob  Taking 
Pboceedinqs. 

The  bill  of  exceptions  disclosing  that  no 
final  judgment  was  rendered  in  the  case,  and 
the  only  assignment  of  error  being  as  to  the 
judgment  overruling  a  motion  to  strike  cer- 
tain portions  of  the  answer,  the  writ  of  error 
was  prematurely  sued  out,  and  this  court  is 
without  jurisdiction.  Simmons  v.  Peagler,  7 
Ga.  App.  252,  66  S.  E.  629,  and  dtations. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  367-378,  886,  411;  Dec. 
Dig.  I  70.*] 

2.  Appeal  and  Ebbob  ^^  14*)— Dismissal— 
Recobd  of  Exceptions. 

Leave,  however,  is  granted  to  the  plaintiff 
in  error  to  have  the  official  copy  of  the  bill  of 
exceptions,  on  file  in  the  office  of  the  clerk  of 
the  city  court  of  Savannah,  recorded  therein 
as  an  exception  pendente  Ute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §1  48-57;  Dec.  Dig.  §  14.*] 

Error  from  City  Court  of  Savannah:  Da- 
vis Freeman,  Judge. 
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Action  between  the  Neal-Blun  Ck)mpany 
and  Bridget  Zeigler  and  others.  From  the 
Judgment,  the  Neal-Blun  Ck>mpany  brings  er- 
ror.   Writ  of  error  dismissed,  with  direction. 

Oliver  &  Oliyer,  of  Savannah,  for  plaintiff 
in  error.  O'Byme,  Hartridge  &  Wright*  of 
Savannah,  for  defendants  in  error. 

HILL,  G.  J.  Writ  of  error  dismissed,  with 
direction. 

POTTLB,  J.,  not  presiding. 


(11  Oa.  App.  Stt) 

COCHRAN  T.  JONES  &  OGLESBT. 
(No.  4.192.) 

(Court  of  Appeals  of  Georgia.    July  2,  1912.) 

(SyUahuM  by  the  Court,) 
EviDEiTCE  (S  441*)^Pabol  Evidbncs  AwncS' 

INQ'  WaiTINGS--SAIJDS— WaBSANTT. 

Where  an  mstrument  in  the  form  of  a  note 
and  mortgage  is  executed  to  secure  payment  of 
the  purchase  price  of  a  mule,  and  in  the  in- 
strument the  purchaser  stipulates  to  pay  for 
the  mule  if  It  should  die,  and  that,  in  consid- 
eration of  credit  extended,  risk  of  death  is  as- 
sumed, and  the  mule  is  bought  on  the  "judg- 
ment" of  the  purchaser,  the  latter  is  not,  upon 
the  death  of  the  mule,  entitled  to  prove  an  ex- 
press warranty  of  soundness  by  the  seller,  and 
defeat  the  purchase  price  on  account  of  a 
breach  of  such  warranty. 

[Bd.  Note. — For  other  cases,  see  EJvidence, 
Cent.  Dig.  H  171&-1846,  2030-2047;  Dec.  Dig. 
{441.*] 

Error  from  City  Court  of  Cartersville ;  A. 
li.  Fonte,  Judge. 

Action  by  Jones  &  Oglesby  against  John  L. 
Cochran.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.     Affirmed. 

Finley  &  Henson,  of  Cartersville,  for  plain- 
tiff in  error.  J.  T.  Norrls,  of  Qirtersvllle, 
for  defendants  in  error. 

POTTLE^  J.  An  instrument  was  executed 
in  the  form  of  a  note  and  mortgage  to  secure 
payment  of  the  purchase  price  of  two  mules. 
The  instrument  obligated  the  purchaser  to 
pay  $25  per  month  until  the  whole  amount 
should  be  paid.  It  contained  the  further 
stipulation:  "I  or  we  insure  the  good  con- 
dition and  safe-keeping  of  said  property,  and 
will  pay  if  it  be  lost,  damaged,  or  destroyed, 
and,  if  live  stock,  will  pay  though  it  may 
die.  I  or  we  assume  said  risk  in  considera- 
tion of  the  credit  extended,  and  purchase 
the  property  on. my  or  our  own  judgment." 
One  of  the  mules  died.  The  mortgage  was 
foreclosed,  and  the  purchaser  pleaded  in  de- 
fense that  the  seller  had  expressly  warrant- 
ed the  soundness  of  the  mule,  and  that  the 
mule  had  died  from  a  disease  which  it  had 
at  the  time  of  the  sale.  The  Issue  was  sub- 
mitted to  the  jury,  and  they  found  against 
the  defendant  His  motion  for  a  new  trial 
contains  several  grounds,  but  they  will  not  be 
specially  noticed,  since  we  are  clearly  of  the 
opinion  that  the  terms  of  the  written  con- 
tract precluded  the  defense  relied  on. 


Where  a  note  is  given  for  the  purchase 
price  of  an  article,  and  the  terms  of  the 
sale  are  not  set  forth  In  the  note,  parol 
proof  of  an  express  warranty  and  a  breach 
thereof  does  not  violate  the  rule  forbidding 
the  variation  of  or  addition  to  a  written  con- 
tract by  parol  evidence.  In  such  a  case 
the  contract  of  sale  is  in  parol,  and  the  note 
is  simply  evidence  of  the  indebtedness.  Pry- 
or  V.  Ludden  &  Bates  Co.,  134  Ga.  288,  67  S. 
E.  654,  28  L.  R.  A.  (N.  S.)  267.  But  where 
the  note  purports  to  contain  the  contract  of 
sale,  and  sets  forth  the  warranty  made,  or 
that  the  seller  did  not  warrant  the  soundness 
or  suitability  of  the  thing  sold,  the  parties 
have  reduced  their  contract  to  writing,  and 
it  cannot  be  varied  by  paroL  McNeel  v. 
Smith,  106  Ga.  215,  32  S.  E.  119,  and  dt  If 
the  statement  in  the  written  instrument,  that 
the  purchaser  would  pay  though  the  mule 
should  die,  had  stood  alone,  the  words, 
*f  rom  a  cause  not  existing  at  the  date  of 
the  sale,*'  might  be  superadded,  as  express- 
ing the  intention  of  the  parties.  Whigham 
V.  Hall,  8  Ga.  App.  609,  70  S.  E.  23.  But 
when  the  purchaser,  in  consideration  of 
credit  extended,  added  to  the  stipulation  to 
pay  if  the  mule  died  the  statement  that  he 
purchased  the  property  on  his  own  judgment, 
no  other  construction  of  the  terms  of  the 
sale  is  admissible  than  that  he  did  not  rely 
on  any  statements  or  warranties  by  the  sell- 
er, but  acted  on  his  own  judgment,  based  up- 
on his  own  examination,  and  upon  his  own 
knowledge  and  experience.  A  finding  in 
ftivor  of  the  plaintiff  was  demanded,  the 
plaintiff  in  error  was  not  entitled  to  an 
abatement  of  the  purchase  price,  the  right 
result  was  reached,  and,  if  any  errors  were 
committed,  they  were  harmlesa 

Judgment  affirmed. 

(U  ChL  App.  286) 

GEORGIA  GRANITE  CO.  v.  SIMS. 
(No.  4,175.) 

(Court  of  Appeals  of  Georgia.    July  2,  1912.) 

(8yllahu9  hy  the  Court,) 

1.  EXFLOSIVXS    (f  12*)-*BLA8TI1V0  — Nkozj* 
GENCX. 

While  excavating  a  ditch,  the  defendant's 
agent  placed  a  charge  of  dynamite  for  the  pur- 
pose of  removing  rock  imbedded  in  the  soiL 
The  ditch  was  adjjacent  to  a  public  highway 
near  which  the  plaintiff  was  operating  a  store. 
Near  the  store,  and  within  range  uf  vision  of 
the  defendant's  agent,  the  plaintiff's  mare  was 
hitched.  The  dynamite  was  discharged,  and  as 
a    consequence   thereof   a   rock    weighing   45 

{>ounds  was  thrown  a  distance  of  300  feet,  and 
njured  the  plaintiff's  mare.  Held,  that  if  the 
defendant's  agent  knew,  or  in  the  exercise  of 
ordinary  care  ought  to  have  known,  of  the 
dangerous  proximity  of  the  plaintiff's  mare,  it 
was  negligent  for  him  to  discharge  the  dvna- 
mite  at  all  while  the  mare  was  there,  without 
regard  to  whether  the  defendant  was  negligent 
in  reference  to  the  quantity  of  dynamite  used, 
OP  in  the  manner  in  which  the  load  was  dis- 
charged. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent.  Dig.  $$  9,  10;  Dec.  Dig.  1 12.*] 
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2.  Explosives  (§  12*)— Neguoenoe—Blast- 

ISQ, 

There  being  evidence  that,  if  properly 
placed  and  discharged,  a  load  sufficiently  large 
to  accomplish  the  purpose  designed  by  the  de- 
fendant would  not  have  projected  a  rock  weigh- 
ing 45  pounds  a  distance  of  300  feet,  the  maxim 
"res  ipsa  loquitur'*  was  applicable,  and  the  jury 
were  authorized  to  infer  that  the  defendant 
was  negligent,  either  in  reference  to  the  quan- 
tity of  explosive  used,  or  in  the  manner  in 
which  it  was  placed  and  discharged.  Payne  v. 
Rome  Coca-Cola  Co.,  10  Ga.  App.  762,  73  S. 
B.  1087. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Gent.  Dig.  f§  9,  10;  Dec  Dig.  I  12.*] 

8.  Review  on  Appeal. 

No  error  of  law  was  complained  of,  and, 
under  the  principles  above  announced,  the  ver- 
dict was  warranted  by  the  evidence. 

'  Error  from  City  Court  of  Atlanta ;   EL  M. 
Reid,  Judge. 

Action  by  B.  S.  Stms  against  the  Georgia 
Qranlte  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Candler,  Thomson  ft  Hlrscli  and  A.  W. 
Candler,  all  of  Atlanta,  for  plaintiff  in  error. 
Walter  A.  Slnis,  of  Atlanta,  for  defendant  In 
error. 

POTTLE,  J.    Judgment  affirmed. 

(11  Qa.  App.  803) 

MOSLEY  T.  STATE.     (No.  4,210.) 
(Court  of  Appeals  of  (Georgia.    July  2,  1912.) 

(SyUahug  by  the  Court,) 

1.  CsiHiNAL  Law   ({  825*)— Instbuctions— 

CfHARACTEB  OF  ACCUSED. 

The  trial  judge  Instructed  the  Jury  on  the 
subject  of  evidence  relating  to  the  good  char- 
acter of  the  accused  as  follows:  '^here  has 
been  proof  of  j^ood  character  of  the  defendant 
submitted  in  evidence;  You  consider  that  testi- 
mony along  with  the  other  testimony  in  the 
case,  and  endeavor  to  arrive  at  the  truth  of  the 
transaction."  Held,  this  instruction  was  not 
erroneous.  The  question  is  fully  controlled  by 
the  decision  of  the  Supreme  Court  in  the  case 
of  Brazil  v.  State,  117  Ga.  82,  43  S.  E.  460. 
Certainly,  in  the  absence  of  a  written  reqy^est 
for  a!  more  specific  charge  as  to  the  weight 
and  effect  which  the  jury  would  be  authorized 
to  giye  to  evidence  of  good  character,  the  in- 
struction was  sufficient  on  the  subject. 

[Ed.  Note. — For  other  cases,  see  Oiminal 
Law,  Cent.  Dig.  |  2005;  Dec.  Dig.  |  825.*] 

2.  Labcent  (§  64*)  —  Criminal  Law  (| 
1159*)— -Possession  or  Stolen  Pbopebty-* 
Appeal—Revibw. 

The  jury  were  authorized  to  infer  guilt, 
from  the  possession  of  property  which  had 
been  recently  stolen,  in  the  absence  of  a  satis- 
factory explanation  by  the  accused  of  his  pos- 
session. In  the  present  case  the  explanation 
which  the  accused  gave  of  his  recent  possession 
seems  to  have  been  reasonable;  but  this  ques- 
tion was  exclusively  for  the  determination  of 
the  jury,  and  this  court  is  not  authorized  to 
grant  a  new  triAl  because  the  jury  refused  to 
accept  as  satisfactory  the  explanation  given 
of  the  possession  of  the  property.  While  the 
evidence  is  exceedingly  weak,  yet,  in  the  ab- 
sence of  a  satisfactory  explanation,  the  recent 
possession  of  the  stolen  property,  and  the  in-, 
ference  arising  therefrom,  furnish  sufficient  evi- 
dence to  support  the  verdict,  and,  as  no  mate- 


rial error  of  law  was  committed  on  the  trial, 
the  judgment  must  be  affirmed, 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  |§  170-178;  Dec.  Dig.  §  64;*  Crim- 
inal  Law,  Cent  Dig.  81  8074~30S3;  Dec  Dig. 
%  1159.*] 

Error  from  Superior  Court,  Toombs  Coun- 
ty; K.  J.  Hawkins,  Judge. 

Heni^y  Mosley  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Wm.  B.  Kent,  of  Mt  Vernon,  and  0.  P. 
Thompson,  of  Atlanta,  for  plaintiff  in  error. 
Alfred  Herrlngton,  Sol.  Gen.,  of  Swalnsboro, 
and  Hlnes  &  Jordan,  of  Atlanta,  for  the 
State. 

HILL^  O.  J.    Judgment  affirmed. 

(U  Qa.  App.  801) 
HUNT  et  al.  t.  McKTNNBT.    (No.  4,184.) 
(Court  of  Appeals  of  Georgia.     July  2,  1912.) 

(Syllabus  by  the  Court,) 

1.  Bills  and  Notes  (§  107*)-^Patsnt  Riohts 
— HsGUULTiON  of  Sale. 

A  promissory  note,  given  for  the  right  to 
sell  a  patented  article  in  specified  territory,  is 
not,  under  the  provisions  of  sections  4293  and 
4294  Of  the  Civil  Code  at  1910,  void  because 
there  is  not  expressed  in  the  face  of  the  note 
"the  consideration  of  the  same,  stating  the 
thing  or  article  for  which  the  same  was  given." 
The  purpose  of  the  law  oontained  In  these  sec^ 
tions  of  the  Code  was  to  place  a  purchaser  oC 
a  note  expressing  on  its  face  such  a  considera- 
tion in  the  same  position  as  the  payee  with 
reference  to  its  enforcement  If  the  considera- 
tion is  not  so  expressed,  the  right  to  enforce 
the  note  is  governed  by  the  same  rules  as  are 
applicable  to  a  note  rounded  upon  any  other 
valid  consideration.  Parr  v.  Ehickson,  115  Ga: 
873,  42  S.  E.  240 ;  Lee  ▼.  Hightower,  3  Ga. 
App.  226,  59  S.  E.  597;  Simmons  v.  Council, 
5  (5a.  App.  386,  389,  63  S.  B.  238.  ' 

[E2d.  Note.— For  other  cases',  see  Bills  and 
Notes,  CJent  Dig.  |  227;  Dea  Dig.  S  107.*] 

2.  Bills  and   Notes   (S   107*)— Pabol  I}vi- 
dbnob---obal  guabantt. 

It  is  no  defense  to  an  action  brought  by 
the  payee  upon  a  promissory  note,  the  consid- 
eration of  which,  uiough  not  expressed  on  Its 
face,  was  the  right  to  sell  a  patented  clothes- 
line in  a  certain  county,  that  the  wire  bought 
by  the  purchaser  to  make  the  clothesline  rust- 
ed, and  the  seller  orally  guaranteed  that  such 
wire,  if  used,  would  not  rust,  but  would  be 
suitable  for  the  purpose  Intended. 

[Ed.  Note.-^For  other  cases,  see  Bills  and 
Notes,  Cent.  IHg.  |  227;   Dec  Dig..{  107.*] 

3.  BeVIEW   or  flTIDXNGS. 

The  evidence  demanded  a  verdict  for  the 
plaintiff,  and  there  was  no  error  in  directing 
the  Jury  so  to  find. 

Error  from  Superior  Court,  Haralson 
County;   Price  Eklwards,  Judge. 

Action  by  J.  M.  McKinney  against  R.  0. 
Hunt  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

Griffitb  &  Matthews,  of  Buchanan,  for  plain- 
tiffs In  error.  'J.  S.  Edwards  and  W.  P. 
Robinson,  both  of  Buchanan,  for  defendant 
In  error. 

POTTLE,  J.    Judgment  affirmed. 


*For  other  cases  see  same  topic  and  secUon  NUMBIilU  lu  Dec.  Uig.  &  Am.  pig.  Key  No.  Series  &  Rep'r  Indexea. 
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(lis  Va.  (02) 

KIDD  et  al.  v.  VIRGINIA  SAFE  DEPOSIT 
&  TRUST  CORPORATION  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

13,  1912.) 

1.  Contempt  (S  60*)  —  Cbiminal  ob  Quasi 
Criminal  Contempt— Evidencu— Weight. 

The  rules  of  evidence  applicable  in  crimi- 
nal cases  apply  to  a  proceeding  to  punish  for  a 
criminal  or  quasi  criminal  contempt  for  the 
violation  of  a  decree  of  court,  and  the  offense 
must  be  proved  beyond  a  reasonable  doubt; 
and  one  cannot  be  punished  summarily  for  con- 
tempt, without  being  brought  clearly  within 
Code  1904,  {  3768,  defining  cases  in  which 
courts  may  punish  for  contempt. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  §{  182-187;  Dec  Dig.  {  60.»] 

2.  Contempt  (|  23* )— Violation  of  Decbeb. 

A  decree  appointing  a  receiver  of  a  bank, 
in  a  suit'  in  which  a  depositor  of  a  branch  bank 
and  her  husband  were  not  parties,  contained  no 
prohibition  against  the  wife  or  husband.  The 
manager  of  the  branch  was  notified  of  the  ap- 
pointment and  instructed  to  close  the  branch* 
The  husband  of  the  depositor,  suspecting  that 
something  was  wrong  with  the  bank,  sought 
oat  the  manager,  who  told  him  that  the  bank 
was  in  trouble.  The  husband  discovered  that 
the  manager  had  money  enough  to  cash  his 
wife's  certificate,  and  obtained  the  cash  there- 
for without  ai)y  promise  to  refund  the  money. 
The  wife  had  no  knowledge  of  the  transaction. 
Held,  that  the  husband  and  wife  were  not  guilty 
of  contempt  for  violating  the  decree*  it  not 
appearing  that  the  decree  was  personally  serv- 
ed on  defendants,  or  that  they  had  actual  no- 
tice of  its  rendition. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  H  68-70;  Dec  Dig.  §  23.»] 

8.  Contempt  (|  79* )— Punishment. 

The  court,  in  a  proceeding  to  punish  for 
contempt,  based  on  obtaining  payment  of  a 
certificate  of  deposit  after  the  appointment  of 
a  receiver  of  tne  bank,  has  no  jurisdiction, 
where  the  evidence  does  not  show  defendant 
guilty  of  contempt,  to  require  the  refund  of 
the  money  and  imprison  him  until  payment; 
imprisonment  for  debt  being  abolished  by  Code 
1849,  c  188,  i  2. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  |§  270,  274;  Dec  Dig.  |  79.»] 

Appeal  from  Corporation  Court  of  Alexan- 
dria. 

E.  L.  Kldd  and  others  were  coDvlcted  of 
contempt  of  court  for  yiolatiog  a  decree  of 
court  in  a  suit  Instituted  by  the  directors  of 
the  Virginia  Safe  Deposit  &  Trust  Corpora- 
tion against  the  corporation,  apd  E.  L.  Kldd 
and  wife  appeal.    Reversed  as  to  appellants. 

Coleman,  Easley  &  Coleman,  for  appel- 
lants. J.  K.  M.  Norton  itnd  S.  G.  Brent,  for 
appellee. 

WHITTLE,  J.  This  appeal  la  from  the  de- 
cree of  July  21, 1911,  directing  appellants,  E. 
L.  Kidd  and  F.  H.  Kldd,  his  wife,  and  R. 
Lee  Camden,  who  is  not  a  party  to  this  ap- 
peal, to  restore  and  pay  over  to  the  receivers 
$2,193.33,  with  Interest  from  December  29, 
1910,  and  costs.  The  decree  furthermore  pro- 
Tides  that,  unless  said  pajinent  be  made 
within  30  days  ffom  its  date,  the  parties 
shall  be  attached  and  imprisoned  until  the 


same  be  satisfied,  unless  sooner  released  by 
order  of  the  court  or  Judge. 

The  suit  in  which  the  foregoing  decree 
was  entered  was  instituted  by  the  directors, 
who  were  also  stockholders,  of  the  Virginia 
Safe  Deposit  &  Trust  Corporation,  against 
the  corporation,  alleging,  among  other 
things,  that  owing  to  the  illness  of  the  presi- 
dent of  the  corporation  they  were  unable  to 
carry  on  the  business,  though  the  assets 
were  ample  to  meet  all  obligations,  and  pray- 
ing for  the  appointment  of  a  receiver  or  re- 
ceivers, and  that  the  assets  be  collected,  and 
the  affairs  of  the  corporation  wound  up,  un- 
der the  orders  of  the  court.  The  chief  office 
of  the  corporation  was  in  the  city  of  Alexan- 
dria, but  there  were  numerous  branches  in 
various  parts  of  the  state  (one  at  I^ving- 
ston,  Nelson  county),  where  deposits  of  mon- 
ey were  received  and  the  corporation  con- 
ducted business  as  a  banking  and  bonding 
company. 

On  December  28,  1910,  the  court  passed  a 
decree  appointing  John  S.  Barbour  and  J.  K. 
M.  Norton  receivers  to  take  charge  of  the  as- 
sets; and  all  ofilcers,  agents,  and  employes 
of  the  corporation  and  its  branches  were  or- 
dered to  turn  over  to  the  receivers  all  prop- 
erty of  the  corporation  in  their  possession  or 
under  their  control. 

The  right  of  the  plaintiffs  to  maintain  this 
suit  Is  strenuously  controverted  by  the  ap- 
pellants, but  in  our  view  of  the  situation  it  is 
unnecessary  to  express  any  opinion  on  that 
branch  of  the  case. 

On  June  10,  1911,  the  receivers  filed  a  re- 
port, reciting  that  they  had  recently  ascer- 
tained that  after  their  appointment,  and 
with  full  knowledge  thereof  by*  R.  Lee  Cam- 
den, i^anager  of  the  Lovingston  branch,  and 
by  appellants,  he  had  paid  to  E.  L.  Kidd,  as 
agent  for  his  wife,  F.  H.  Kidd,  on  two  cer- 
tificates of  deposit,  $2,193.33.  This  report 
was  made  the  ground  for  a  proceeding 
against  these  parties  for  contempt  Rules 
were  accordingly  awarded  against  them,  an- 
swers filed,  and  evidence  taken,  upon  which 
the  decree  under  review  was  entered. 

[1]  The  object  of  this  proceeding  is  to  pun- 
ish the  appellants  for  an  alleged  contempt, 
and  it  is  criminal  or  quasi  criminal  in  its  na- 
ture, and  the  rules  of  evidence  applicable  in 
criminal  cases  prevail.  Mere  preponderance 
of  evidence  is  not  sufficient  to  convict,  but 
the  offense  charged  must  be  proved  beyond  a 
reasonable  doubt  See  note  to  Wells  v.  Com- 
monwealth, 62  Va.  (Va.  Rep.  Ann.)  893.  So 
that  the  parties  must  be  brought  clearly 
within  the  terms  of  the  statute  (Va.  Code 
1904,  8  3768)  before  they  can  be  punished 
summarily  for  contempt 

[2]  Tested  by  the  foregoing  standard,  the 
salient  facts  are  these:  On  December  29, 
1910,  Camden  received  a  telegram,  signed  C, 
J.  Rixey^  President,  and  J.  K.  M.  Norton 
and  John   S.  Barbour,   Receivers   (repeated 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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over  the  telephone  from  the  railway  8tation)i 
advising  him  that  receivers  had  been  ap- 
pointed for  the  parent  bank  the  previous 
evening,  and  Instructing  him  to  close  the 
doors  of  his  branch,  to  receive  no  further 
deposits,  and  to  transmit  all  funds  on  hand 
to  the  receivers.  E.  L.  Kidd  caught  two 
words  of  the  telephone  message  to  Camden, 
namely,  *'B'arbour,  Receiver."  These  he  tes- 
tifies had  no  significance  to  him,  yet  he  aft- 
erwards overheard  a  conversation  between 
Camden  and  Roberts  with  reference  to  the 
payment  of  two  small  checks,  which  arrest- 
ed his  attention  and  led  him  to  suspect  that 
something  was  wrong  with  the  bank;  but 
there  was  nothing  in  the  conversation  to  in- 
duce the  belief  that  suit  had  been  brought  or 
receivers  appointed.  He  then  sought  Cam- 
den, who  told  him  he  thought  the  bank  was 
in  trouble.  Kidd  immediately  asked  the 
manager  if  he  bad  money  enough  to  cash  his 
wife's  certificates  and  would  pay  them.  Re- 
ceiving an  afilrmatlve  reply  to  both  ques- 
tions, he  went  to  his  house,  and,  without 
mentioning  the  subject  to  his  wife,  got  the 
certificates,  returned  to  the  bank,  which  was 
still  open,  and  collected  his  wife's  money. 
No  promise  was  exacted  and  none  given  to 
refund  this  money.  With  respect  to  Mrs. 
Kidd,  she  neither  knew  nor  had  any  reason 
to  suspect  that  the  bank  was  in  trouble  at 
the  time  her  certificates  were  paid.  At  that 
time  the  record  presents  this  situation:  The 
appellants  were  not  parties  to  the  suit,  and 
had  no  knowledge  of  its  existence  or  the  ap- 
pointment of  the  receivers;  and  the  decree 
appointing  the  receivers  contained  no  direc- 
tion, mandate,  or  prohibition  to  or  against 
them,  or  either  of  them.  The  appellants, 
therefore,  were  not  guilty  of  disobedience  or 
resistance  of  the  decree  of  the  court. 

In  9  Qya  12,  it  is  said:  "In  order  to  pun- 
ish a  person  for  contempt  of  court  for  viola- 
tion of  an  order,  Judgment,  or  decree,  It 
must  appear  that  such  order.  Judgment,  or 
decree  has  been  personally  served  on  the  one 
charged,  or  that  he  has  had  actual  notice  of 
the  making  of  such  order  or  rendition  of 
such  Judgment  or  decree.*'  7  Am.  &  Eng. 
Ency.  of  Law  (2d  Bd.)  pp.  64,  55;  Pettibone 
V.  U.  S.,  148  U.  S.  197,  13  Sup.  Ct.  542,  37  L. 
Ed.  419. 

In  Taliaferro  t.  Horde,  22  Va.  242,  it  was 
held:  ''An  attachment  for  contempt  in  dis- 
obedience of  a  decree  •  ♦  ♦  will  only  lie 
for  what  is  decreed,  and  not  for  what  may 
be  decreed." 

[3]  We  are  of  opinion  that  the  evidence 
was  not  sufficient  to  find  the  appellants 
guilty  of  the  contempt  with  which  they  were 
charged,  and  inasmuch  as  imprisonment  for 
debt  passed  from  our  statute  books  with  the 
abolition  of  the  writ  of  capias  ad  satisfac- 
iendum in  1849  (Va.  Code  1849,  |  2,  p.  716), 
it  was  error  to  require  them  in  this  proceed- 
ing to  refund  the  money  in  controversy. 


The  revisors,  in  referring  to  the  measures 
to  be  substituted  for  the  writ  of  ca.  sa.,  ex- 
press the  opinion  that  the  rights  of  creditors 
will  be  better  protected,  "at  the  same  time 
that  we  get  rid  of  the  system  of  imprison- 
ment for  debt,  which  is  regarded  by  so  many 
as  inconsistent  with  the  liberal  and  enlight- 
ened spirit  of  the  age."  Report  of  Revlsors, 
p.  843. 

Our  conclusion  upon  this  branch  of  the 
case  is  that  the  decree  of  July  21,  1911,  so 
far  as  it  affects  the  appellants,  is  erroneous, 
and  must  be  reversed,  and  the  contempt  pro- 
ceeding as  to  them  dismissed. 

Reversed  in  part 

(US  Va.  08) 

LEE  V.  R.  H.  EliUOTT  ft  CO.,  Inc. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

18,  1912.) 

1.  Tbustb  (I  89*)— RJBSULTiNa  Tbustb  — Bs- 

TABLISHHENT— FABOL  EVIDENCE. 

Though  a  resulting  trust  may  be  establish- 
ed by  parol,  the  evidence  must  be  clear  and 
explicit,  and  suoh  as  to  leave  no  doubt  of  tfat 
character  of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent.  Dig.  H  134-137;  Dec.  Dig.  |  89.*] 

2.  Tbusts  (I  77*)--Resulting  Trusts— Pay- 
ment OF  PUBCHASB  MONET. 

Where  it  is  sought  to  establish  a  resulting 
trust  by  the  payment  of  jpurchase  money,  the 
trust  must  arise  at  the  time  of  the  execution 
of  the  conveyance  by  a  payment  in  advance  of 
the  purchase  money,  before  or  at  the  time  of 
the  purchase,  as  a  subsequent  payment  cannot 
by  relation  attach  a  trust  to  the  original  pur- 
chase; the  trust  arising  out  of  the  fact  that 
the  money  of  the  real  and  not  of  the  nominal 
purchaser  formed  at  the  time  the  consideration 
of  the  purchase  and  was  converted  into  land. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  §  109;  Dec.  Dig.  |  77.*] 

3.  Trusts  (|  79* )— Resulting  Tbu8t»— Pay- 
ment OF  Pubchase  Money. 

Where  a  resulting  trust  in  land  is  sought 
to  be  established  by  a  payment  of  a  part  of  the 
consideration,  the  evidence  must  clearly  show 
the  exact  portion  of  the  whole  price  that  was 
80  paid. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  ||  HI,  112;  Dec.  Dig.  |  79.*] 

4.  Tbusts  (I  89*)— Resulting  Tbusts- Pur- 
chase OF  Land— Contribution  to  Price. 

Where  the  only  contribution  made  by  com- 
plainant to  the  purchase  of  certain  lands  by  B. 
and  conveyed  to  defendant  corporation  was  the 
proceeds  of  two  notes  made  by  B.,  indorsed  by 
complainant  and  discounted  by  a  bank,  and  it 
was  shown  that  such  money  was  borrowed  for 
E.'s  personal  accommodation,  and  that  defend- 
ant had  no  knowledge  of  any  claim  of  complain- 
ant, or  of  business  relations  between  complain- 
ant and  E.,  until  the  suit  was  brought,  the  evi- 
dence was  insufficient  to  charge  the  land  with 
a  resulting  trust  for  complainant's  benefit  to 
the  extent  of  the  amount  of  such  notes. 

[Ed.  Note.— For  other  cases,  see  TrustSy 
Cent  Dig.  §{  134r-137;  Dec.  Dig.  |  89.*] 

5.  Corporations    (5   428*)    —   Officers  — 
Knowledge— Personal  Transactions. 

Where  the  president  of  defendant  corpora- 
tion sold  certain  of  his  own  property  to  it  and 
in  such  transaction  acted  for  himself,  ana  not 
for  the  corporation,  and  there  was  no  showing 
that  he  was  authorized  to  buy  or  sell  real  prop- 
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erty  fop  op  to  the  eoppopatioii«  It  was  not 
charged  with  knowledge  that  complainant  had 
contributed  to  the  purchase  of  the  land,  so  as 
to  charge  it  with  a  resulting  trust  for  com- 
plainant's benefit  to  the  extent  of  his  con> 
tribution. 

[Ed.  Note. — For  other,  cases,  see  Corpora- 
tions. Cent  Dig.  S§  1748-1761;    Dec  Dig.   { 

428.*] 

Appeal  from  Circuit  Court,  Norfolis 
County. 

Suit  by  A.  T.  Lee  against  b.  H.  BUlott  & 
Company,  Incorporated.  Decree  for  defend- 
ant,  and  complainant  appeals.     Afflpmed. 

John  N.  Sebrell,  Jr.,  and  J.  Edward  Cole, 
for  appellant.  Jeffries,  Wolcott,  Wolcott  & 
Lankford,  for  appellee. 

HARRISON,  J.  The  pecord  shows  that 
fop  several  years  priop  to  1905  R.  H.  Elliott 
and  J.  W.  Hammond  were  paptneps  undep 
the  fipm  name  of  R.  H.  Elliott  ft  Co.,  in  the 
business  of  oystep  packing  in  the  city  of  Nop- 
folk.    It  fupthep  appeaps  that  on  Januapy  13, 

1904,  the  Norfolk  Wllloughby  Bay  Company 
conveyed  to  R.  H.  Elliott  and  A.  T.  Lee  a 
tract  of  6  acres  of  land,  the  pupchase  price 
of  which  was  $6,250,  and  that  on  Appil  10, 

1905,  Edward  Spalding,  trustee,  conveyed  to 
R.  H.  Elliott  33  acres  of  oystep  gpound  In 
Little  Bay,  Nopfolk  county,  and  on  Febpu- 
apy  1,  1906,  the  Nopfolk  Wllloughby  Bay 
Company  conveyed  to  R.  H.  Elliott  18  lots 
adjoining  the  6  acpes  which  had  been  con- 
veyed by  it  to  R.  H.  Elliott  and  A.  T.  Lee 
Jointly.  In  1904  op  1905  it  was  determined 
to  convert  the  fipm  of  R.  H.  Elliott  &  Co. 
into  a  corporation  for  the  puri>ose  of  carry- 
ing on  the  oyster  packing  and  oyster  plant- 
ing business.  This  was  done,  the  name  of 
the  copporation  being  R.  H.  Elliott  &  Co.,  In- 
coppopated.  In  1907  the  stock  of  the  com- 
pany was  incpeased,  and  about  that  time  A. 
T.  Lee  conveyed,  unconditionally  and  with- 
out pesepvatlon,  his  undivided  half  intepest 
in  the  6-acpe  tpact  to  R.  H.  Elliott,  who  in 
tupn  conveyed  to  the  newly  Incoppopated 
company  the  6-acpe  tpact,  the  18  lots,  and 
the  33  acpes  of  oystep  gPound,  the  title  to 
each  of  which  was  in  him,  fop  the  price  of 
$12,000,  which  was  paid  to  him  as  follows: 
Thpee  thousand  dollaps  in  the  stock  of  the 
company,  $5,000  In  cash,  and  a  note  of  the 
company  payable  to  Elliott  foP  $1,800;  the 
balance  of  the  $12,000  being  peppesented  by 
the  indebtedness  of  R.  H.  Elliott  to  the  com- 
pany. 

On  the  5th  day  of  Septembep,  1907,  the 
company  boppowed  fpom  Miss  Outtep  $5,000, 
secuped  by  deed  of  tpust  on  the  6-acpe  tpact 
and  the  33  acpes  of  oyster  gPOund.  In  ad- 
dition to  the  expenditure  of  the  money  rais- 
ed by  the  sale  of  its  Increased  stock,  the 
company  borrowed  from  Miss  Fitzgerald  and 
Hammond,  two  of  its  stockholders,  $4,000 
for  its  purposes. 

B.  H.  Elliott  was  the  ppesldent  and  gen- 
epal  managep  of  the  copporation,  and  was 


allowed  much  latitude  in  the  conduct  of  its 
affairs.  About  two  years  after  the  trans- 
actions mentioned  it  was '  found  that  the 
company  was  doing  a  losing  business,  its 
assets  being  dissipated,  and  that  further  ef- 
fort to  carry  on  the  business  would  result 
in  additional  financial  trouble.  Thereupon 
the  company  determined  to  sell  its  property, 
pay  its  debts,  and  distribute  any  balance 
among  Its  stockholders,  and  to  this  end  ad- 
vertised the  property  for  sale. 

When  the  property  was  advertised  for  sale, 
A.  T.  Lee  filed  the  bill  in  this  cause,  alleg- 
ing that  he  and  R.  H.  Elliott  had  purchased 
the  three  pieces  of  property  Involved  in  this 
controversy  Jointly,  and  that  one-half  the 
consideration  for  all  of  the  property  had 
been  paid  by  the  complainant,  and  the  title 
thereto  conveyed  to  R.  H.  Elliott  merely  for 
convenience;  that  these  facts  created  a  pe- 
sulting  tPust  in  f avop  of  the  complainant  in 
all  of  the  property,  to  the  extent  of  an  un- 
divided one-half  interest  therein,  and  to  an 
equitable  lien  upon  all  of  the  property  for 
certain  sums  advanced  by  him  upon  the  pur- 
chase price  thereof.  In  response  to  the 
prayer  of  the  bill  an  injunction  was  award- 
ed, restraining  the  defendant  company  from 
selling  the  property  until  the  cause  was  pre- 
pared and  heard  upon  its  merits,  when  a  de- 
cree was  entered  dismissing  the  bill.  From 
that  decree  this  appeal  has  been  taken. 

The  questions  presented  by  the  appeal  are: 
(1)  Do  the  facts  and  circumstances  alleged 
in  the  bill  and  established  by  the  evidence 
sustain  the  plaintifTs  claim  of  a  resulting 
trust  in  his  favor?  and  (2)  did  the  defend- 
ant corporation  have  notice  thereof,  when  It 
purchased  the  property  from  R.  H.  Elliott? 

[1,21  It  is  well  settled  that,  though  a  re- 
sulting trust  may  be  established  by  parol 
evidence,  it  must  be  clear  and  explicit,  and 
such  as  to  leave  no  doubt  of  the  character 
of  the  transaction.  Where  the  trust  does 
not  arise  on  the  face  of  the  deed,  but  is 
raised  upon  the  payment  of  the  purchase 
money,  which  creates  a  trust  which  Is  to 
override  the  deed,  the  proof  must  be  very 
clear,  and  mere  parol  evidence  ought  to  be 
received  with  great  caution.  A  resulting 
trust  must  arise  at  the  time  of  the  execution 
of  the  conveyance.  Payment  in  advance  of 
the  purchase  money,  before  or  at  the  time  of 
the  purchase,  Is  indispensable.  A  subse- 
quent payment  will  not,  by  relation,  attach  a 
trust  to  the  'original  purchase;  for  the  trust 
arises  out  of  the  circumstance  that  The  mon- 
eys of  the  real,  and  not  the  nominal,  pur- 
chaser formed  at  the  time  the  consideration 
of  that  purchase,  and  became  converted  into 
land.  Miller  v.  Blose,  71  Va.  744 ;  Jesser  v. 
Armentrout,  100  Va.  666,  42  S.  m  681;  Coons 
V.  Coons,  106  Va.  572,  56  S.  E.  576. 

[3]  In  3  Pomeroy's  Eq.  (3d  Ed.)  8  KMO,  the 
learned  author  says:  **It  Is  settled  by  a  com- 
plete unanimity  of  decision  that  such  evi- 
dence must  be  clear,  strong,  unequivocal,  un- 
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mistakable,  and  must  establish  the  fact  of 
the  payment  by  the  alleged  beneficiary  be- 
yond a  doubt  Where  the  payment  of  only 
a  part  is  claimed,  the  evidence  must  show, 
in  the  same  clear  manner,  the  exact  portion 
of  the  whole  price  which  was  paid." 

[4]  In  the  case  under  consideration,  the 
evidence  wholly  fails  to  measure  up  to  the 
standard  prescribed  by  the  authorities  cited. 
The  only  money  which  the  bill  alleges  was 
paid  by  the  complainant,  and  the  only  money 
the  evidence  attempts  to  show  that  he  paid 
for  any  purpose,  was  the  proceeds  of  two 
notes  for  $a,000  each,  made  by  R.  H.  Elliott 
and  Indorsed  by  the  complainant,  which  were 
discounted  by  the  National  Bank  of  Ck>m- 
merce.  These  notes  it  Is  shown  were  made 
up  of  sundry  smaller  loans  negotiated  at 
different  times  and  finally  consolidated  into 
the  two  notes  mentioned.  The  bill  alleges  that 
the  purpose  of  negotiating  these  notes  was 
'*to  raise  money  to  take  up  the  floating  in- 
debtedness and  assist  the  business  of  the  cor- 
poration," and  that  complainant  was  **in- 
formed  that  the  proceeds  of  said  notes  went 
to  the  credit  of  R.  H.  Elliott  &  Co.,  Incor- 
porated, with  the  distinct  understanding 
with  R.  H.  Elliott,  then  president  of  the  cor- 
poration, that  as  soon  as  the  mortgage  could 
be  arranged  this  sum  of  $6,000,  representing 
part  of  the  purchase  price  of  the  above  real 
estate  and  the  oyster  grounds,  should  be  tak- 
en up  and  paid  for,  and  an  accounting  made 
with  complainant  for  his  interest  in  the 
property." 

This  is  a  vague  and  uncertain  allegation 
to  form  the  basis  of  the  resulting  trust 
claimed  in  his  favor  by  the  complainant. 
The  evidence  adduced  in  support  of  the  al- 
leged resulting  trust  is  wholly  Inadequate 
to  sustain  the  claim.  The  deposition  of  the 
complainant  is  obscure  and  uncertain,  and 
shows  the  impossibility  of  ascertaining  with 
any  degree  of  accuracy  how  the  proceeds  of 
the  money  borrowed  from  the  bank  -by  R.  H. 
Elliott,  with  the  complainant  as  his  indors- 
er,  was  applied,  or  what  part- of  it  went  Into 
the  land  in  which  he  claims  a  resulting  trust 
The  complainant  admits  that  no  part  Of  it 
went  into  the  purchase  price  of  the  18  lots, 
and  there  is  nothing  to  show  that  any  part 
of  it  went  into  the  purchase  price  of  the  oys- 
ter grounds,  nor  is  it  made  to  appear  how 
much,  if  any  part  thereof,  was  used  to  pay 
off  the  indebtedness  against  the  6-acre  tract 

The  only  other  witness  introduced  by  the 
complainant  was  R.  H.  Elliott,  whose  evi- 
dence shows  that  the  two  notes  of  $3,000 
each,  discounted  by  the  bank,  was  a  personal 
indebtedness  of  his  own,  with  the  complain- 
ant as  his  indorser;  it  being  the  consolida- 
tion of  various  sums  borrowed  by  him  on 
complainant's  indorsement,  some  of  it  bor- 
rowed prior  to  the  existence  of  the  defend- 
ant corporation,  and  part  of  it  afterwards. 
He  states  that  the  proceeds  of  these  notes 
was  used  by  him,  either  to  purchase  stock 
in  the  defendant  corporation,  or  was  used  by 


him  in  the  affairs  of  that  corporation,  and 
that,  whenever  the  same  was  used  in  the 
business  of  the  defendant  corporation,  it 
was  entered  on  their  books  to  his  credit  and 
was  withdrawn  from  time  to  time  and  charg- 
ed to  his  account;  that  none  of  said  notes  or 
checks  have  ever  been  payable  to  R.  H.  Elli- 
ott &  Co.,  Incorporated,  but  have  always 
been  personal  matters  between  himself  and 
the  complainant,  A.  T.  Lee. 

[6]  The  conclusion  from  this  evidence  is 
irresistible  that  this  $6,000,  represented  by 
the  two  notes,  of  $3,000  each,  Indorsed  by 
the  complainant  was  borrowed  for  the  per- 
sonal accommodation  of  the  maker,  R.  H. 
Elliott  and  that  this  effort  to  set  up  a  re- 
sulting trust  in  the  lands  of  the  defendant 
corporation  in  favor  of  the  complainant  must 
fail  for  want  of  proof  at  all  adequate  to 
sustain  the  claim.  The  evidence  satisfactori- 
ly shows  that  the  defendant  corporation  had 
no  knowledge  of  the  claim  of  the  complain- 
ant or  of  the  business  relations  and  trans- 
actions between  himself  and  R.  H.  EUiotI 
until  after  this  suit  was  brought  Knowl* 
edge  is  sought  to  be  imputed  to  the  corpora* 
tion  because  Elliott  was  its  president  In 
the  transactions  herein  involved,  Elliott  was 
not  acting  in  the  regular  course  of  his  busi- 
ness as  the  president  of  the  company.  There 
is  no  evidence  that  he  was  authorized  to  bay 
or  sell  real  estate  for  or  to  the  corporation. 
On  the  contrary,  he  was  dealing  for  himself 
in  selling  his  property  to  the  company,  and 
under  such  circumstances  his  knowledge  can- 
not be  imputed  to  the  company. 

In  10  Cyc  p.  1063,  the  law  is  stated  as 
follows:  Knowledge  by  an  officer  or  agent, 
while  acting  for  himself  and  adversely  to 
the  corporation,  is  not  imputable  to  the  cor- 
poration, for  the  reason  that  the  officer  or 
agent  is  interested  in  concealing  it  from  his 
principal;  and  consequently  the  law  will  not 
presume  that  he  has  communicated  it 
Where  an  officer  is  acting  for  himself  in  a 
transaction  with  the  corporation,  he  Is  re- 
garded as  a  stranger  to  the  corporatlony 
dealing  as  if  he  had  no  o^cial  relation  with 
it  When,  therefore,  an  officer,  director,  or 
agent  of  a  corporation  deals  with  the  cor- 
poration for  himself,  in  his  private  capacity, 
any  uncommunlcated  knowledge  which  he 
may  have  In  respect  of  the  transaction  wlU 
not  be  Imputed  to  the  latter  by  reason  of  his 
possession  of  It 

It  is  contended  that  the  books  of  the  com- 
pany showed  that  the  complainant  was  con- 
nected with  the  matter.  It  clearly  appears 
that  the  name  of  the  complainant  never  at 
any  time  appeared  on  the  books  of  the  com- 
pany, and  the  testimony  shows  conclusively 
that  the  books  contained  nothing  to  suggest 
that  he  had  any  Interest  whatever  in  the 
lands  or  business  affairs  of  the  company. 

Upon  the  whole  case,  there  is  no  error  in 
the  decree  complained  of,  and  it  is  affirmed* 

Affirmed. 

ElBITHt  P.»  absent 
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(71  W.  Va.  88) 

STATE  T.  TYGARTS  VALLEY  BREWING 

CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  10,  1912.) 

(Syllabug  hy  the  Court.) 

L  Intoxicating  Liquors  (|  224*)— Illegal 

Sale— Burden  op  Proof. 

On  ao  indictment  for  unlawfully  selling 
spirituous  liquors  without  a  state  license  there- 
for, it  is  not  incumbent  on  the  state  to  prove 
that  defendant  bad  no  license  to  sell.  If  a  sale 
be  proven,  it  is  presumed  to  have  been  made 
without  license,  and,  to  justify  it,  defendant 
must  produce  his  license. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {§  275-281;  Dec  Dig.  | 
224.*J 

2.  Intoxicating  Liquobb  (,{  148*)— Licsnbbs 
—Sales  at  Bbewebt. 

license  to  carry  on  a  brewery  in  a  place 
where  no  license  to  sell  intoxicating  liquors 
can  be  lawfully  granted  does  not  authorize  a 
sale  of  beer  at  wholesale  at  the  brewery. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  148.*] 

Brannon,  J.,  dissenting. 

Error   to   Circuit  Court,  Taylor   County. 

The  Tygarts  Valley  Brewing  Company  was 
convicted  of  an  illegal  sale  of  beer  without 
a  license,  and  brings  error.    Affirmed. 

F.  T.  Martin,  for  plaintiff  in  error.  Wil- 
liam O.  Conley,  Atty.  Gen.,  and  J.  O.  Hen- 
son,  Asst  Atty.  Qen.,  for  the  State. 

WILLIAMS,  J.  The  Tygarts  Valley  Brew- 
lug  Company  was  convicted  of  making  an 
unlawful  sale  of  beer,  in  wholesale  quan- 
tity, without  a  state  license  therefor,  tn  Sep- 
tember, 1909,  in  the  city  of  Grafton,  Taylor 
county,  and  brings  error. 

[1]  The  state  established  a  prima  fade 
case  by  proving  that  defendant  made  a  sale 
of  eight  gallons  of  beer  at  its  brewery  in 
the  city  of  Grafton.  It  was  then  incumbent 
upon  defendant  to  prove  that  the  sale  was 
lawful  by  proving  that  it  had  a  license 
which  authorized  the  sale.  This  is  an  ex- 
ception to  the  general  rule  of  evidence  which 
requires  the  state  to  prove  every  material 
allegation  of  the  indictment,  and  is  founded 
on  the  inconvenience  of  proving  a  negative. 
If  defendant  wishes  to  Justify  the  sale,  it 
is  easy  for  him  to  produce  his  license,  if  he 
has  it.  It  is  a  matter  peculiarly  within  his 
own  knowledge.  The  exception  to  the  rule 
rests  on  the  convenience  with  which  defend- 
ant can  produce  his  evidence,  and  the  incon- 
venience of  requiring  the  state  to  prove  that 
defendant  did  not  have  a  license.  1  Greenl. 
Evi.  (leth  Ed.)  S  29;  4  Wigmore,  EvL  8  2512, 
and  note  4;  2  Woollen  &  Thornton  on  In- 
toxicating Liquors,  8  947. 

The  charter  of  the  city  of  Grafton  confers 
upon  its  council  the  power  to  grant  or  re- 
fuse license  to  s^  intoxicating  liquors  in 
the  city;  and,  if  it  grants  a  city  license  to 
sell  intoxicating  liquors,  the  county  court  is 


also  obliged,  by  the  statute,  to  grant  a  state 
license  for  the  sale  thereof  within  the  city. 
But  the  authority  of  the  city  council  to  grant 
the  license  is  subject  to  the  following  quail 
fication:  The  sense  of  the  voters  must  be 
taken  at  every  alternate  city  election  re- 
specting the  granting  of  license;  and,  unless 
a  majority  of  the  votes  for  and  against  the 
same  be  cast  in  favor  pf  license,  the  coun: 
cU  shall  not  grant  license.  Section  28,  c. 
44,  Acts  1899.  At  the  city  election  next 
preceding  the  indictment  a  majority  of  the 
votes  were  cast  against  license.  Hence  the 
city  council  had  no  power  to  grant  license 
to  sell  intoxicating  liquor  within  the  license 
year  beginning  July  1,  1909,  the  year  in 
which  the  sale  in  this  case  was  made.  The 
council  not  having  granted  license  to  sell 
intoxicating  liquors,  and,  in  fact,  having  no 
power  to  do  so,  if  it  had  so  desired,  the 
county  court  could  not  grant  a  state  license 
to  sell  within  the  city.  Section  10,  c,  82, 
Acts  1907  (Code  Bupp.  1909,  c.  32,  {  10), 
amending  and  re-enacting  section  10,  a  32, 
Code  1906. 

But  defendant  bad  a  license  from  both  the 
city  council  and  the  county  court  of  Taylor 
county  to  carry  on  the  business  of  a  brewer 
in  the  dty  of  Grafton,  and  the  .case  presents 
this  question:  Did  such  brewer's  license  con- 
fer upon  defendant  the  right  to  sell  beer,  in 
wholesale  quantities,  at  its  brewery?  The 
answer  to  the  question  depends  upon  the 
construction  of  section  74,  c.  32,  Code  1906, 
as  modified  by  chapter  82,  Acts  1907  (Code 
Snpp.  1909,  c.  32,  §  74).  As  so  modified,  that 
section  reads  as  follows,  viz.:  ^The  license 
for  carrying  on  a  distillery  shall  authorize 
the  holder  thereof  to  sell  the  product  of  such 
distillery  at  wholesale  at  the  distillery,  but 
shall  not  authorise  any  such  holder  to  sell 
such  product. at  retail  at  any  place;  and  the 
shipment  or  delivery  of  any  such  product 
from  any  place  of  storage  other  than  the 
distillery  shall  be  deemed  a  sale  without  li- 
cense at  the  place  of  such  shipment,  or  de- 
livery, unless  a  license  to  sell  at  wholesale 
at  that  place  has  been  obtained  under  this 
chapter  and  shall  be  in  force;  but  a  license 
to  carry  on  a  brewery  shall  authorize  the 
holder  thereof  to  solicit  and  receive  orders 
for,  sell,  offer  and  expose  for  sale  the  pro- 
duct of  such  brewery  at  wholesale  only,  in 
any  and  all  of  the  counties  and  cities,  towns 
and  villages  of  this  state  without  additional 
taa:  Provided,  the  coufkty  court  first  au- 
thorize such  a  sale  by  a  certificate  duly  en- 
tered of  record  which  shall  designate  the 
places  of  said  sales;  except  in  those  counties 
where  the  county  court  or  other  license  tri- 
bunal does  not  grant  license  to  sell  intoxicat- 
ing liquors,  and  except  also  in  cities,  towns 
and  villages  where  the  council  or  other  li- 
cense tribunal  does  not  grant  license  to  sell 
intoxicating  liquors;  no  city,  town  or  vil- 
lage shall  impose  on  the  holder  of  a  state 
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license  to  carry  on  a  brewery  any  municipal 
license  tax,  unless  he  maintains  a  store  house 
or  place  of  business  therein,  and  such  munici- 
pal license  tax  shall  not  exceed  two  and  one- 
half  cents  per  barrel  on  the  sales  made  at 
such  store  house  or  place  of  business;  this, 
notwithstanding  the  proviBions  of  chapter 
forty-seven  of  the  code  or  of  the  charter  of 
any  city,  town  or  village."  The  change  made 
in  the  law  by  the  act  passed  in  1907,  is  In- 
dicated by  the  words  in  italics.  These  words 
were  first  inserted  in  the  act  of  1907. 

Prior  to  the  passage  of  chapter  36»  Acts  of 
1905,  amending  and  re-enacting  the  whole 
chapter  32,  on  the  subject  of  licenses,  a  license 
to  carry  on  a  brewery  did  not  confer  the  right 
to  sell  the  product,  even  at  the  brewery, 
without  an  additional  license  therefor.  State 
V.  Schmulbach  Brewing  Co.,  56  W.  Va.  333, 
49  S.  E.  249.  And  section  74  of  that  act 
amended  the  law,  as  it  had  been  interpreted 
by  that  decision,  so  as  to  confer  the  right  to 
sell  at  wholesale,  at  the  brewery,  by  virtue 
of  the  license  to  brew.  The  modification  of 
the  law  was  evidently  intended  to  relieve  a 
brewer  from  the  necessity  of  obtaining  two 
license,  one  to  manufacture  and  another  to 
sell  his  product  at  wholesale  at  the  place  of 
manufacture,  and  to  confer  the  right  to  sell, 
not  only  at  the  place  of  manufacture,  but 
also  in  all  the  wet  counties  and  towns  of  the 
state,  without  an  additional  license  therefor. 
But  this  act  was  construed  in  City  of  Charles- 
ton V.  Brewing  Co.,  61  W.  Va.  34,  56  S.  B. 
198,  not  to  relieve  the  brewer  from  the  pay- 
ment of  a  city  license  tax,  notwithstanding  it 
maintained  in  the  city  no  other  wholesale 
business  place  than  its  brewery;  and  the 
Legislature  shortly  thereafter  again  amended 
the  statute  to  read  as  above  quoted. 

[2]  Section  74,  c.  32,  Code  1906,  as  modi- 
fied by  chapter  82,  Acts  1907,  gives  a  licens- 
ed brewer  tiie  right  to  sell  at  wholesale,  not 
only  at  the  brewery,  but  in  all  other  coun- 
ties, without  additional  license,  or  license 
tax,  except  in  counties  and  cities  where  li- 
censes to  sell  are  not  expressly  granted.  The 
exception  defeats  defendant's  right  to  sell 
at  the  brewery  in  this  particular  case,  for 
the  reason  that  neither  the  county  court  of 
Taylor  county  nor  the  city  council  of  Graf- 
ton had  the  power  to  grant  license  to  sell  in- 
toxicating liquors  in  the  city  within  the  li- 
cense year  beginning  July  1,  1909.  The  last 
amendment  of  section  74  was  clearly  intend- 
ed to  relieve  a  brewer  from  the  payment  of 
more  than  one  license  tax,  that  of  a  brewer, 
unless  he  maintains  a  storehouse  in  a  city. 
It  also  continued  the  right,  previously  given 
by  the  act  of  1905,  to  sell  in  all  the  wet  coun- 
ties and  towns  of  the  state.  But  the  right 
to  sell  in  counties,  other  than  the  one  tn 
which  the  brewery  is  located,  is  so  qualified 
by  the  act  of  1907  that  he  must  first  obtain 
permission  of  the  county  court,  by  certificate 
entered  of  record,  designating  the  place  of 
sale. 


The  statute  does  not  expressly  authorize 
a  brewer  to  sell  at  his  brewery;  but  it  does 
so  by  necessary  implication,  subject  to  the 
restriction  presently  to  be  pointed  out.  It 
first  expressly  authorizes  a  licensed  distiller 
to  sell  his  product  at  wholesale  at  the  dis- 
tillery, without  regard  to  whether  it  is  lo- 
cated in  wet  or  dry  territory,  and  then  pro- 
ceeds as  follows:  "But  a  license  to  carry 
on  a  brewery  shall  authorize  the  holder  there- 
of to  solicit  and  receive  orders  for,  sell, 
offer  and  expose  for  sale  the  products  of 
such  brewery  at  wholesale  only,  in  any  and 
all  of  the  counties  and  cities,  towns  and  vil- 
lages of  this  state  without  additional  tax.*' 
Clearly,  the  legislative  purpose  was,  not  to 
give  a  brewer  an  equal  right  with  the  dis- 
tiller in  respect  to  selling  his  product  at  the 
place  of  manufacture,  because  the  right  of 
the  latter  seems  not  to  be  restricted,  but  to 
make  his  license  to  embrace  a  wider  range 
of  territory.  A  brewer's  license  authorizes 
him,  without  additional  license  or  license 
tax,  to  sell  at  wholesale  in  all  the  wet  coun- 
ties, wherein  the  county  courts  give  him  per- 
mission and  designate  the  places  of  sale; 
provided  that,  if  a  storehouse  for  selling  the 
product  is  maintained  In  a  city,  town,  or 
village,  he  may  be  required  to  pay  a  munic- 
ipal license  tax. 

But  it  was  not  intended  that  a  brewer's 
license  should  confer  the  right  to  sell  at  the 
brewery,  if  it  happened  to  be  located  in  a 
place  where  no  license  to  sell  could  be  law- 
fully granted.  Neither  the  county  court  of 
Taylor  county  nor  the  city  council  had  the 
power  to  grant  license  to  sell  Intoxicating 
liquors  in  Grafton,  where  defendant's  brew- 
ery was  located,  at  the  time  when  the  sale  in 
question  was  made.  The  city  had  been  made 
dry  territory  by  a  vote  of  the  citizens  at  the 
last  preceding  city  election.  If  a  license  to 
sell  could  not  be  granted,  it  necessarily  fol- 
lows that  a  brewer's  license  could  not  con- 
fer the  right  to  sell.  That  would  be  to  ac- 
complish by  indirection  what  could  not  be 
done  directly.  Counties,  cities,  towns,  and 
villages,  wherein  the  county  courts  and  mu- 
nicipal authorities  do  not  grant  license  to 
sell,  are  expressly  excepted  from  the  terri- 
tory in  which  a  brewer  is  given  a  right  to 
sell  by  virtue  of  his  brewer's  license.  The 
excepted  territory  necessarily  includes  the 
place  of  the  brewery,  if  it  happens  to  be  in 
a  dry  county  or  municipality.  To  construe 
the  statute  otherwise  would,  in  this  case, 
defeat  the  expressed  will  of  the  voters  of  the 
city  of  Grafton,  the  amended  charter  of 
which  makes  it  optional  with  them  whether 
liquor  shall  be  sold  in  the  city  or  not;  and 
when  they  have  declared  that  it  shall  not 
be  sold  in  the  city,  their  will  on  the  subject 
is  the  law  for  the  time  being.  Hence  de- 
fendant's license  to  carry  on  the  business 
of  a  brewer  in  Grafton  did  not  authorize  it 
to  sell  beer  at  its  brewery. 

Defendant's  Instruction  No.  1,  was  proper- 


W.VaJ 


MICHAELSON  ▼.  CITT  OF  CHARLESTON 


151 


)y  refused.  While  it  may  be  true,  general- 
ly, that  a  brewer's  license  authorizes  him  to 
sell  his  product  at  the  brewery  at  wholesale, 
it  is  not  so  in  this  case  for  the  reasons  above 
stated. 
The  Judgment  will  be  afflrmecL 

BRANNON,  J.,  dissents. 


(71  w.  Va.  35)  ' 

MICHAELSON  t.  CITY  OP  CHARLESTON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  10,  1912.) 

(Syllabus  hy  iJ^  Court,) 

1.  NBaLiosNCB  (S  113*) —Pleading  — Coir- 

TBIBUTOBT  NEOUOBNCE. 

In  an  action  for  tort  causing  pergonal  in- 
jury, it  is  not  necessary  that  the  declaration 
aver  that  the  plaintiff  was  not  chargeable  with 
contributory  negligence;  it  being  matter  of  de- 
fense. 

[Ed.  Note.~For  other  cases,  see  Negligence, 
Cent  Dig.  |8  186-193;   Dec  Dig.  8  113^ 

2.  Municipal  Cobpobations  (8  816*)  —  Ds- 
RonvE  Sidewalks— Action— Pleading. 

In  an  action  against  a  city  for  personal  in- 
jury caused  by  an  obstruction  of  a  sidewallc,  it 
is  not  necessary  that  the  declaration  aver  that 
it  was  the  duty  of  the  city  to  iceep  the  sidewalk 
in  good  condition  for  public  use  and  free  of  ob- 
struction, as  the  law  imposes  that  duty. 

PSd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  11  1711-1716,  1718, 
1720,  1723;  Dec  Dig.  |  8ie.*] 

S.  Pleading  (S  6*)— Matixbs  of  Law. 

It  is  not  necessary  to  allege  matter  of  law 
in  a  pleading. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §8  8,  9;   Dec.  Dig.  8  6.*] 

4.  Municipal  Cobpobations  (8  759*)  — 
Stbeets  and  Sidewalks— Liabilities. 
Mere  use  by  the  pubUc''  of  a  sidewalk  or 
street  will  not  malce  it  a  street  or  sidewallc, 
so  as  to  charge  a  municipal  corporation  with 
liabililj  for  damage  arising  from  its  defective 
condition  or  obstructions  on  it. 

[Ekl.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  88  lo95-1600;  Dec. 
Dig.  8  769.*] 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  Mary  E  Michaelson  against  the 
City  of  Charleston.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
remanded. 

Upshur  Higginbotham,  for  plaintiff  in  er- 
ror. Frank  C.  Burdette,  U.  S.  Albertson, 
and  J.  B.  Menager,  for  defendant  in  error. 


BRANNON,  P.  Mary  E  Michaelson  sued 
the  city  of  Charleston,  and  recovered  Judg- 
ment on  a  verdict  for  $800  damages  for 
personal  injury  from  a  fall  on  Smith  street 
wbile  walldng  on  a  rainy,  dark  December 
night,  owing  to  some  brick  lying  on  the  side- 
walk. A  pile  of  brick,  20  or  30  feet  long,  4 
to  5  feet  high,  was  on  the  edge  of  the  pave- 
ment, leaving  only  a  walking  space  of  a  yard 
between  it  and  the  brick  wall  of  a  house; 


and  in  jthls  space,  prnctlcally  extending 
across  it,  in  the  middle  of  the  pavement, 
were  some  dozen  heavy  brick  in  a  pile,  or 
scattered  over  the  pavement,  and  the  plain- 
tiff in  the  dark  stumbled  over  them,  fell, 
and  In  trying  to  save  herself  clutched  at 
the  pile  of  brick,  and  shook  more  down  from 
its  top,  falling  on  her  arm.  Whose  brick, 
who  piled  them,  is  not  shown. 

[1-3]  The  first  assignment  of  error  is  that 
the  court  overruled  the  demurrer  to  the 
declaration.  The  brief  of  the  city's  counsel 
points  out  that  the  declaration  does  not  set 
out  fully  enough  that  the  plaintiff  was  not 
negligent  Do  we  have  to  say  again,  and 
give  authority  to  show,  that  the  declaration 
need  not  negative  contributory  negligence 
and  that  it  is  a  matter  of  defense?  Sheff  v. 
Huntington,  16  W.  Va.  307.  We  should  not 
respond  to  this  suggestion.  The  brief  points 
out  that  the  declaration  does  not  set  out  ful- 
ly enough  the  city's  duty  as  to  the  street 
The  law  imposes  a  duty  on  a  city  to  keep 
safe  sidewalks  free  of  obstruction,  and  it  is 
not  necessary  to  allege  such  duty,  as  it  is 
never  necessary  in  pleading  to  allege  matter 
of  law.  Thomas  t.  Electric  Co.,  54  W.  Va. 
395,  46  S.  E.  217. 

Another  point  made  by  counsel  is  that  a 
witness.  Dr.  Mayer,  who  examined  the  in- 
jured wrist  of  the  plaintiff,  stated  that  it 
was  discolored  and  swollen  and  she  needed 
medical  attention.  There  can  be  nothing  In 
this  point  Dr.  Mayer  was  a  physician, 
though  then  retired;  but  any  one,  though 
not  a  physician,  could  give  such  evidence. 

The  brief  makes  the  point  that  Mrs. 
Michaelson  did  not  avaU  herself  of  proper 
medical  treatment  in  proper  time.  There 
can  be  nothing  in  this.  The  murderer  can- 
not say  that  bad  medical  treatment  contrib- 
uted to  death.  To  relieve  from  murder,  the 
wound  must  be  not  mortal,  and  death  must 
come  from  indepaident  cause.  Livingston's 
Case,  55  Va.  592;  Clark's  Case,  90  Va.  360, 
18  S.  E.  440 ;  2  Bishop,  Crim.  Law,  8  638,  1 
and  2.  So  with  a  tort-feasor.  It  can  hardly 
be  said  that  a  city  can  say,  when  a  person 
receives  an  injury  from  a  defective  street, 
that  the  person  had  not  good  medical  aid, 
and  thus  exempt  itself  from  liability.  But 
there  is  no  evidence  to  show  that  want  of 
medical  treatment  caused  or  aggravated  the 
injury.  If  there  were.  It  is  a  Jury  matter. 
We  need  not  have  adverted  to  this  feature 
of  the  case. 

[4]  The  only  question  of  import  arises  on 
the  evidence  as  to  whether  the  city  is  liable 
for  the  condition  of  the  sidewalk.  Mrs.  Mi- 
chaelson as  a  witness  was  asked  whether  the 
pavement  on  which  she  was  walking  when 
she  fell  was  open  to  public  travel,  and  an- 
swered: "Yes;  when  we  could  get  through. 
Yes,  sir ;  it  was  open  to  the  public  when  we 
could  go  through  there."  She  was  asked  if 
it  was  used  by  the  public,  and  answered: 
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"Certainly;  Smith  and  Capitol  Streets  are 
as  public  streets  as  there  Is  known.  All  the 
people  come  that  way  to  the  hotels.'*  Anoth- 
er witness,  Cart,  was  asked  if  there  was  a 
public  sidewalk  there,  and  answered:  *Tes, 
sir."  It  is  beyond  question  that  to  hold  a 
city  liable  for  defect  in  its  streets  or  side- 
walks, it  must  be  proven  that  it  is  a  street 
or  sidewalk  constructed  or  recognized  as 
such  by  the  city  authority.  We  have  various 
decisions  holding,  with  Chapman  v.  Milton, 
31  W.  Va.  884,  7  S.  E.  22,  that  "to  hold  a 
city  liable  for  defect  the  plaintiff  must  al- 
lege and  prove  that  the  street  or  sidewalk 
upon  which  the  injury  occurred  was,  at  the 
time  and  place  where  the  injury  was  sus- 
tained,  controlled  and  treated  by  the  town 
authorities  as  a  public  street  or  sidewalk, 
and  opened  as  such.'*  In  Talbott  v.  King,  32 
W.  Va.  6,  9  S.  B.  48,  it  is  held:  "Mere  user 
of  a  road  will  not  make  it  a  public  road,  un- 
der section  31,  c.  43,  Code  of  1887.  The  user 
must  be  accompanied  by  an  order  of  the 
county  court  recognizing  it  in  some  way  as  a 
road,  or  the  road  must  be  worked  by  a  sur- 
veyor as  such."  So  in  Dicken  v.  Liverpool, 
41  W.  Va.  611,  23  S.  B.  582,  and  Hast  ▼. 
Railroad  Co.,  52  W.  Va.  396,  44  S.  B.  165. 
This  oral  evidence  of  mere  user  was  not  ad- 
missible. To  prove  the  establishment  or 
recognition  of  a  street  by  council,  its  rec- 
ord must  be  produced.  Johnson  v.  City,  16 
W.  Va.  402,  37  Am.  Rep.  779;  Childrey  v. 
Huntington,  34  W.  Va.  467,  12  S.  B.  536,  11 
L.  R.  A.  313.  It  is  true  that  the  Talbott 
Case  above,  and  Ball  v.  Cox,  29  W.  Va.  407, 
1  S.  B.  673,  say  that,  if  a  road  is  worked 
under  the  direction  of  a  public  road  survey^ 
or,  it  is  a  public  road.  That  is  the  lowest 
class  of  evidence  admitted.  If  it  had  been 
introduced,  likely  that  evidence  lof  user 
would  not  have  been  error.  A  witness  can- 
not declare  a  street  a  public  street,  and  thus 
make  it  such.  Evidence  of  mere  use  by  the 
public  will  not  charge  the  public  with  the 
street  or  sidewalk,  as  we  endeavored  to  show 
in  Hast  ▼.  Railroad.  The  public  cannot  be 
made  liable  for  a  road  by  the  public  use 
alone,  without  consent  of  the  public  authori- 
ties. There  was  no  evidence  of  establish- 
ment or  recognition  by  council  of  the  street ; 
no  evidence  that  a  street  commissioner  ever 
worked  it;  no  evidence  of  any  control  of  it 
by  city  authority.  We  find  no  error  in  the 
case  save  this  <Farrish  ▼.  Huntington,  57  W. 
Va.  286,  50  S.  B  416),  and  are  reluctant  to 
reverse;  but  we  cannot  avoid  it.  For  this 
reason,  we  must  say  that  the  court  should 
have  sustained  the  motion  to  strike  out  the 
plaintiff's  evidence,  the  only  evidence  in  the 
case,  and  the  motion  to  set  aside  the  verdict 

We  find  no  error  in  plaintiff's  instruction 
1,  the  only  one  complained  of  in  the  city's 
brief. 

Reverse  the  judgment,  set  aside  the  ver- 
dict, grant  new  trial,  and  remand. 


OSS  Ga.  814) 

PETTY  T.  WESTERN  UNION  TELEGRAPH 

CO. 
(Supreme  Court  of  Georgia.    June  13,  1912.) 

(8vllahu9  hy  the  Court,) 

1.  Telegraphs  and  Telephones  (|  73*)— 
Opebation— Transmission  of  Messages- 
Actions. 

The  court  erred  in  granting  a  nonsuit  in 
this  case. 

[Ed.  Note.— For  other  cases,  siee  Telegraphs 
and  Telephones,  Cent.  Dig.  |  76;  Dec  Dig.  f 
73.»] 

2.  Telegraphs  and  Telephones  (|  54*)— 
Operation— Transmission  of  Messages- 
Claim  FOB  Damages. 

Even  if  the  condition  printed  upon  a  tele- 
graphic blanlc,  statins  thac  a  telegraph  com- 
pany will  not  be  liable  for  damages  or  statu- 
tory penalties  in  any  case  where  the  claim  is 
not  presented  in  writing  within  60  days  after 
the  message  is  filed  with  the  company  for 
transmission,  be  valid  and  binding,  still  if  the 
suit  for  the  recovery  of  the  penalty  provided 
for  in  sections  2812,  2813,  of  the  Civil  Code, 
is  brought  within  60  days  after  the  message  is 
filed  with  the  company  for  transmission,  no 
other  or  further  presentation  of  the  claim  is 
necessary. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |§  89-47;  Dec 
Dig.  I  54.*] 

Error  from  Superior  Ooart,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  Mrs.  A.  M.  Petty  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

H.  F.  Stroheclier,  of  Macon,  for  plaintiff 
in  error.  Guerry,  Hall  k  Roberts,  of  Maeou, 
for  defendant  in  error. 

BECK,  J.  Mrs.  A«  M.  Petty  brought  suit 
against  the  Western  Union  Telegraph  Com- 
pany, under  the  provisions  of  sections  2812 
and  2813  of  the  Civil  Code,  to  recover  the 
penalty  of  $25.  The  evidence  introduced  on 
the  trial  w^as  as  follows: 

The  plaintiff  is  the  wife  of  A.  M.  Petty. 
On  March  8,  1910,  she  resided  at  No.  122 
Washington  avenue,  within  the  corporate 
limits  of  Macon,  Ga.  On  that  date  she  was 
at  home  all  day,  and  received  no  telegraphic 
message  from  A.  M.  Petty.  She  received 
no  message  by  telegraph  from  her  husband 
while  he  was  absent  about  that  time,  and 
none  has  been  delivered  to  her  since  as  com- 
ing from  him.  On  March  8,  1910,  he  was  at 
Conyers,  Ga.  He  went  into  the  Western 
Union  Telegraph  Company's  office  there 
about  10  o'clock  in  the  morning,  wrote  out 
a  message  to  his  wife  at  Macon,  Ga.,  and 
gave  it  to  the  telegraph  agent  to  send  ta 
her.  He  paid  the  agent  30  cents,  the  amount 
charged  by  him,  and  asked  him  to  hurry  the 
message.  When  he  returned  home,  he  called 
up  the  Macon  ofiBce  of  the  defendant  on  the 
telephone  and  asked  about  the  message. 
(The  court  ruled  out  any  conversation  he 
had  with  the  office'  by  telephone.)  .  He  did 
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not  go  to  the  office  personally  after  he  came 
borne.  He  had  frequently  been  in  this  office. 
He  has  never  brought  any  snit  for  the  pen- 
alty. The  telegraphic  message,  produced 
under  notice,  was  written  upon  a  printed 
form.    The  front  thereof  read  as  follows: 

•*The  Western  Union  Telegraph  Company. 
••4  Co.  JN    AM  P  11—10  11  Paid 

"Mch.  8th,  1910. 

"Send  the  following  message,  subject  to 
the  terms  on  back  hereof,  which  are  hereby 
agreed  to : 
"To  Mrs.  A.  M.  Petty, 

'*122  Washington  Avenue,  Macon,  Ga. 

'^Delayed  on  business.  Will  hear  from  me 
later.    Advise  Johnson  Bros. 

"A.  M.  Petty. 
•Original.*' 

On  the  back,  among  many  others,  was  the 
following  stipolatlon:  'This  company  will 
not  be  liable  for  damages  or  statutory  pen- 
alties in  any  case  where  the  claim  is  not 
presented  in  writing  withih  sixty  days  after 
the  message  is  filed  with  the  company  for 
transmission." 

The  defendant  moved  for  a  nonsuit  upon 
the  following  grounds:  (a)  There  was  no 
proof  that  defendant  had  an  office  in  the  city 
of  Macon  at  the  time  the  message  was  sent. 
(b)  There  was  no  proof  that  the  plaintiff 
lived  within  one  mile  of  the  office  of  defend- 
ant, (c)  No  written  demand  was  filed  with 
the  company  within  60  days  after  the  mes- 
sage was  filed  with  the  company  for  trans- 
mission. The  court  sustained  the  motion, 
and  the  plaintiff  excepted. 

[1]  We  are  of  the  opinion  that  the  court 
erred  in  granting  a  nonsuit.  Section  2812 
of  the  Civil  Code  provides  as  follows:  "Ev- 
ery electric  telegraph  company,  with  a  line 
of  wires  wholly  or  partly  in  this  state,  and 
engaged  in  telegraphing  for  the  public,  shall, 
during  the  usual  hours,  receive  dispatches 
or  messages,  whether  from  other  telegraphic 
lines  or  from  individuals,  and,  on  payment 
or  tender  of  the  usual  charge  according  to 
the  r^ulations  of  such  company,  shall  trans- 
mit and  deliver  the  same  with  impartiality 
and  good  faith  and  with  due  diligence,  under 
penalty  of  twenty-five  dollars,  which  penalty 
may  be  recovered  by  suit  in  a  court  having 
Jurisdiction  thereof,  by  either  the  sender  of 
the  dispatch  or  message  or  the  person  to 
whom  sent  or  directed,  whichever  may  sue 
first.*'  And  section  2813  is  in  the  following 
language:  "Such  companies  shall  deliver 
all  dispatches  or  messages  to  the  persons  to 
whom  the  same  are  addressed  or  to  their 
agents,  on  payment  of  any  charges  due  for 
the  same:  Provided,  such  persons  or  agents 
reside  within  one  mile  of  the  telegraphic 
station,  or  within  the  city  or  town  In  which 
such  station  is  located."  Although  it  is  not 
expressly  stated  in  the  evidence  that  the 
telegraphic  station  of  the  defendant  company 
was  located  in  the  city  of  Macon,  at  the  time 


the  message  was  sent,  the  Jury  might  have 
inferred,  from  the  fact  that  the  agent  of 
the  defendant  company  at  Conyers,  Ga.,  the 
point  from  which  the  message  was  sent,  re- 
ceived a  message  directed  to  Macon,  Ga.,  that 
the  station  was  then  located  within  that  city. 
Under  the  provisions  of  the  statute  which 
we  have  quoted,  it  was  the  duty  of  the  com- 
pany to  deliver  the  message  with  due  dili- 
gence under  a  penalty  of  $25;  and  in  case 
of  failure  to  so  deliver  the  message,  where 
the  person  to  whom  the  same  is  sent  resides 
in  the  city  in  which  the  telegraphic  station 
is  located,  the  company  becomes  liable  for 
the  failure  in  the  amount  of  the  penalty. 

[2]  Even  if  the  condition  printed  upon  a 
telegraphic  blank,  stating  that  the  company 
will  not  be  liable  for  damages  or  statutory 
penalties  in  any  case  where  the  claim  is  not 
presented  in  writing  within  60  days  after  the 
message  is  filed  with  the  company  for  trans- 
mission, be  valid  and  binding,  we  do  not 
think  that  the  failure  of  the  plaintiff  to 
present  a  claim  In  writing  within  60  days 
after  the  message  was  filed  with  the  com- 
pany's agent  for  transmission  wiU  defeat  the 
action  in  this  case.  The  suit  to  recover  the 
penalty  was  brought  and  served  within  60 
days,  and  we  think  that  this  was  sufficient 
demand  upon  the  company  for  the  payment 
of  the  penalty. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


OM  Qa.  ir75) 
WADLEY  v.  DOOLY. 
(Supreme  Court  of  Georgia.    June  18,  1912.) 

f8yllalu9  by  the  Court,) 

1.  Pbingipal  and  Agent  (|  159*) --Dismiss - 
AL  AND  Nonsuit  ({  26*1— Unauthorized 
Acts  of  Agent— Dismissal  as  to  Code- 
fend  ant. 

An  agent  is  personally  responsible  for  his 
own  tortious  act.    Civil  Code,  {  3613. 

(a)  The  action  was  for  personal  injuries 
sustained  b^  the  plaintiff  by  reason  of  the 
alleged  negligence  of  the  driver  of  an  automo- 
bile in  running  it  against  and  over  her.  The 
owner  and  the  driver  of  the  machine  were 
joined  as  defendants,  and  the  petition  averred 
that  all  the  alleged  acts  of  negligence  on  the 
part  of  the  driver  were  done  by  him  as  the 
servant  and  agent  of  the  owner  in  operating 
the  machine.  Elsewhere  in  the  petition  it 
was  set  forth  that  the  driver  was  "over  the 
age  of  14  years,  and  as  such  responsible  for 
and  liable  to  be  sued  for  any  tort  committed 
by  him,"  and  ttiat  by  reason  of  the  allegations 
of  the  petition  the  defendants  had  damaged 
the  plaintiff  in  a  given  sum.  Process  was  pray- 
ed against  both  defendants,  both  were  served, 
and  both  answered.  On  the  trial,  upon  the 
conclusion  of  the  evidence  for  the  phuntiff,  a 
nonsuit  was  granted  as  to  the  owner  of  the 
machine.  The  other  defendant  (the  driver) 
then  moved  for  a  nonsuit,  on  the  ground  that 
no  snit  was  filed  against  him  individually,  there 
being  no  allegation  against  him  other  than 
as  agent  for  the  owner  of  the  machine;  that 
the  action  was  not  against  the  defendants  as 
joint  tort-feasors ;  and  that  as  the  evidence  did 
not  authorize  the  verdict  against  the  owner, 


*VoT  other  caaci  see  lame  topic  and  section  NUMBBB  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Serlet  a  Rop'r  Indexes 
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who  was  sued  as  principal,  no  verdict  could  be 
rendered  against  his  mere  servant  and  agent. 
This  motion  was  overruled.  The  plaintifif  was 
then  allowed,  over  objection,  to  amend  the 
petition  by  alleging  that  all  acts  of  the  driver 
of  the  machine,  averred  in  the  original  petition 
to  have  been  done  by  him  as  agent,  were  al- 
so done  **in  his  individual  capacity,  and  the 
injuries  complained  of  were  also  the  result  of 

ihis]  negligence,  and  he  is  liable  therefor." 
leld,  that  there  was  no  error  in  refusing  the 
nonsuit,  nor  in  allowing  the  amendment,  even 
if  the  original  petition  did  not  set  forth  a 
cause  of  action  against  the  driver.  See  South- 
em  Ry.  Co.  V.  Grizzle,  124  Ga.  735,  53  S.  B. 
244,  110  Am.  St.  Rep.  191;  Baker  v.  Davis, 
127  Ga.  649  (1),  67  S.  B.  62. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  |§  599-612:  Dec.  Dig.  { 
159;*  Dismissal  and  Nonsuit,  Cent.  Dig.  §{ 
46,  4&-49;   Dec.  Dig.  {  26.*] 

2.  Tbiai.  (I  296*)— iNSTBuonoNs— Construc- 
tion AS  A  Whole. 

The  court  instructed  the  jury  as  follows: 
"The  plaintiff  cannot  recover  if  she  could  by 
ordinary  care  have  avoided  the  injury,  or  if 
the  defendant  has  made  it  appear  to  your  sat- 
isfaction that  he  exercised  all  ordinary  and 
reasonable  care.*'  The  last  clause  of  this  in- 
struction was  not  aptly  put,  as  the  jury  may 
have  inferred  therefrom  that  the  burden  was 
upon  the  defendant  to  make  it  appear  to  the 
satisfaction  of  the  jury  that  he  exercised  all 
ordinary  and'  reasonable  care.  When  consider- 
ed, however,  in  the  connection  in  which  it  was 
given,  and  in  view  of  the  fact  that  the  court 
specifically  charged  the  jury  that  the  burden 
of  proof  in  the  case  was  upon  the  plaintiff  to 
prove  to  the  satisfaction  of  the  jury  by  a  pre- 
ponderance of  the  evidence  every  material  al- 
legation in  the  petition,  it  is  not  probable  that 
the  jury  were  misled  by  the  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |i  705-713,  715,  716,  718;  Dec.  Dig.  | 
296.*J 

3.  Appeal   and    Bbbob    (I   739*)— Instruc- 
tions—Assignments  OF  Ebrob. 

The  lengthy  request  to  charge,  set  out  in 
the  tenth  ground  of  the  motion  for  new  trial, 
was  properly  refused,  as  there  was  no  evi- 
dence whatever  that  the  plaintiff  saw  the  au- 
tomobile before  it  struck  her.  The  assign- 
ment of  error  was  upon  the  refusal  to  give 
the  entire  request,  and,  even  if  the  balance  of 
it  was  good,  the  assignment  was  nevertheless 
without  merit. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  3034-3036;  Dec.  Dig.  § 
739.*] 

4.  Neolioencb  (f  141*)— Actions  fob  Neg- 
lige n  ce—Instbuctio  ns. 

The  court  did  not  err  in  charging  that 
"the  rule  which  requires  one  to  avoid  the 
consequences  of  another's  negligence  *  *  * 
does  not  apply  until  such  person  sees  the  dan- 
ger or  has  reason  to  apprehend  It.*'  Central 
R.  Co.  V.  Attaway,  90  Ga.  656,  661,  16  S.  B. 
956,  958;  W.  &  A.  R.  Co.  v.  Ferguson,  113 
Ga.  708,  39  S.  E.  306,  54  L.  R.  A.  802. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  382-599;    Dec.  Dig.  §  141.*] 

5.  Negligence   (|  141*)— Actions— Instbuc- 

tions. 

In  view  of  the  evidence  submitted  ui>on 
the  trial,  the  court  erred  in  refusing  to  in- 
struct the  jury,  in  accordance  with  a  timely 
written  request,  that  "if  you  believe  from  the 
evidence  that  both  the  defendant  and  plaintiff 
were  negligent,  and  that  the  plaintiff  was 
equally  negligent  with  the  defendant,  then  I 
charge    you     the     plaintiff    cannot     recover." 


Pickett  V.  Central  Ry.  Co.,  188  Ga.  — ,  74  S. 
E.  1027,  and  cases  cited. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  {§  382-399;    Dec.  Dig.  {  141.*] 

6.  Tbiax  (f  251*)— Issues— Instructions. 

The  action  being  for  damages  from  per- 
sonal injuries,  based  on  negligence  alone,  and, 
under  the  pleadings  and  evidence,  no  question 
of  willfulness,  wantonness,  malice,  oppression, 
or  conscious  indifference  to  consequences  be- 
ing involved,  it  was  error  to  charge  that:  "In 
every  tort  there  may  be  aggravating  circum- 
stances, either  in  the  act  or  the  intention, 
and  in  that  event  the  jury  may  give  additional 
damages,  either  to  deter  the  wrongdoer  from 
repeating  the  trespass,  or  as  compensation  for 
the  wounded  feelings  of  the  plaintiff."  South- 
ern Ry.  Co.  V.  Bankston,  131  Ga.  604,  62  S. 
E.  1027;  Southern  Ry.  Co.  v.  Davis,  132  Ga. 
812  (3).  65  S.  E.  131;  Southern  Ry.  v.  PhQ- 
Ups,  136  Ga.  282,  71  S.  E.  414. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Sf  587-^95;    Dec.  Dig.  i  251.*1 

7.  Damages  ({  216*)— Assbssicbnt— Instbuc- 
tionb. 

As  the  suit  was  to  recover  damages  for 
physical  injuries,  causing  nervous  shock,  phys- 
ical pain,  i)ermanent  impairment  of  ai>ility  to 
work  and  labor  in  the  plaintiff's  profession, 
loss  of   time,   impairment  of  health,   and   ez- 

{>ense8  in  the  way  of  physician's  bills,  it  was 
napt  to  instruct  the  jury  that  "in  some  torts 
the  entire  injurv  is  to  the  peace,  happiness, 
or  feelings  of  the  plaintiff;  in  such  cases  no 
measure  of  damages  can  be  prescribed,  except 
the  enlightened  conscience  of  impartial  jurors." 
Southern  Ry.  Co.  v.  Davis,  supra.  While  dam- 
ages on  account  of  pain  and  suffering  are  to 
be  measured  by  the  enlightened  conscience  of 
impartial  jurors,  the  instruction  above  quoted 
was  not  strictly  applicable  to  the  case  as  tried, 
as  a  recovery  was  sought  for  damages,  not 
alone  for  pain  and  suffering. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  |f  548-^55;    Dec.  Dig.  {  216.*] 

8.  Municipal  Cobpobations  (§  706*)  — 
Stbeets  — Use  fob  Tbavel  —  Actions  foe 
Damages— I N  stbu  CTIONS. 

The  court  did  not  err  in  refusing  a  re- 
quest to  give  the  following  in  charge:  "If  you 
believe  from  the  evidence  that  the  plaintiff  in 
this  case  got  off  the  street  car,  and  did  not 
see  the  approaching  automobile,  and  did  not 
look  to  see  it,  but  that  she  was  standing  in 
the  street  with  her  back  to  the  curbing,  facing 
the  street  car  from  which  she  had  alighted, 
and  without  looking  she  suddenly  turned  from 
her  position  towards  the  curbing  and  in  the 
direction  in  which  the  automobile  was  comine, 
and  that  such  action  on  her  part  was  negh- 
gence,  and  that  this  negligence  was  the  real 
and  proximate  cause  of  her  injury,  then  I 
charge  you  that  she  cannot  recover,  even 
though  you  may  believe  from  the  evidence  that 
the  defendant  was  negligent  in  the  manner  al- 
leged." The  negligence  alleged  in  the  petition 
against  the  defendant  was  in  substance  as  fol- 
lows: Defendant  was  driving  a  very  heavy 
and  powerful  automobile  at  a  high  rate  of 
speed  along  the  public  street  upon  which  plain- 
tiff alighted  from  a  street  car.  In  passing  the 
car,  which  had  stopped  to  allow  the  plaintiff  to 
alight  therefrom,  the  defendant  did  not  slow 
up  after  the  car  had  stopped.  Defendant  had 
full  opportunity  to  see  the  car  and  that  it  had 
stopped  for  such  purpose.  He  blew  no  horn* 
nor  gave  any  other  signal  of  his  approach, 
"but  recklessly  rushed  by  said  car  m  said 
automobile,  without  regard  to  the  safety  of 
persons  alighting  therefrom  or  crossing  there- 
from to  the  sidewalk."  Plaintiff  was  In  plain 
view  of  the  defendant,  and  he  was  either  "neg- 
ligently   not    looking    out,    or    was    recklessly 
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careless  in  not  avoiding  plaintiff,  and  in  driv- 
ing  too  dose  to  her.**  If  the  defendant  was 
neglijrent  in  the  manner  alleged,  then,  if  the 
plaintiff  was  negligent  as  stated  in  the  request 
to  charge,  such  negligence  on  her  imrt  could 
not  be  the  real  and  proximate  cause  of  her 
injury.** 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  fi  1518;  Dec  Dig.  | 
706.*] 

9.  Refusal  to  Chasoe— No  Ebbob. 

In  yiew  of  the  whole  charge,  the  refusal 
of  the  requests  to  charge,  other  than  those 
hereinbefore  dealt  with,  was  not  cause  for  a 
new  trial. 

Error  from  Superior  Court  Monroe  Coun- 
ty ;   Robt  T.  Daniel,  Judge. 

Action  by  Isma  Dooly  against  Edward 
Wadley.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Smitb,  Hammond  &  Smith,  of  Atlanta,  and 
Persons  &  Persons,  of  Forsyth,  for  plaintiff 
in  error.  King,  Spalding  ft  Underwood,  of 
Atlanta,  and  Willingham  &  Willingham,  of 
Forsyth,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 


OSS  QtL  817) 

CARTER  et  al.  v.  DAVIDSON. 

{Supreme  Court  of  Georgia.     June  18,  1912.) 

(8yUabu§  5y  the  Court,) 

1.  Appbai.  and   Ebbob    (|  336*)~-Pabtibs— 
Amendment. 

"If  it  appears  from  the  record  that  one 
who  should  have  been  joined  as  a  defendant  in 
error  to  the  bill  of  exceptions  has  not  been 
named  as  such  therein,  he  may  be  made  a  par- 
ty by  amendment,  provided  he  is  willing  to 
waive  service  and  consent  that  the  case  be 
heard  on  its  merits.** 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1868-1876;  Dec.  Dig.  | 
336.*] 

2.  Tbial    (I    193*)—lNSTBucnoNS— Opinion 
or  CouBT. 

The  following  charge  is  objectionable,  on 
the  ground  that  it  contains  an  expression  of 
opinion  by  the  court:  "Appraisers  were  ap- 
pointed, who,  I  presume,  viewed  the  property, 
took  into  consideration  what  they  thought  was 
best,  and  set  Apart  as  twelve  months'  support 
for  these  children  certain  property  enumerat- 
ed in  these  proceedings.*'  (Fish,  C.  J.,  and  At- 
kinson, J.,  dissenting  as  to  the  ruling.) 

[EJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  436-438;  Dec.  Dig.  S  193.*] 

3.  Executobs  and  Administbatobs  (I  104*) 
— Yeab's  Suppobt— Amount— In STBUcnoNS. 

The  court  did  not  err  in  char^g  the 
jury  as  follows:  "The  law  says  that  in  dping 
that,  whatever  you  do,  in  passing  upon  the 
sufficiency  of  their  support  and  maintenance, 
you  shall  keep  in  view  two  things:  First,  you 
allow  the  support  according  to  the  circum- 
stances of  the  family  prior  to  the  death  of  the 
father:  then  in  doing  that,  in  arriving  at  what 
you  will  do,  or  what  you  will  allow,  you  shall 
keep  in  view  the  solvency  or  insolvency  of  the 
estate." 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig-  §1  713-723; 
Dec.  Dig.  S  194.*] 


4.  Tbial   (§  194*)— Instbuchions— Pbovincb 

OP  COUBT   and   JUBY. 

It  being  a  question,  under  the  law  and 
evidence  in  the  case,  whether  the  entire  prop- 
erty of  the  decedent,  or  whether  one  or  both 
of  two  lots  of  land,  should  be  set  aside  for 
certain  minor  children,  it  was  error  for  the 
court  to  charge  the  jury  in  the  following  lan- 
guage: "You  may  set  apart  the  entire  prop- 
erty, both  pieces  of  real  estate,  say  that  they 
shall  have  hoth  pieces — that  is,  the  house  and 
lot  in  Belton  and  tibe  tract  of  land  in  Banks 
county'* — without  qualifying  this  by  adding,  if 
the  jury  should  think  that  this  was  a  proper 
allowance  under  the  evidence  in  the  case  and 
the  instructions  of  the  court  or  some  similar 
qualification,  which  would  have  left  the  amount 
of  the  allowance  for  determination  exclusively 
by  the  jury  under  the  law  as  given  them  in 
charge  by  the  court. 

[Ed-  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  fl  413,  439-441,  446-454,  456-466;  Dec. 
Dig.  S  104.*] 

5.  Appeal  and  Ebbob  (8  1078*)— Rbtiew— 
Abandonment  of  Ebbob. 

Assignments  of  error  in  the  bill  of  excep- 
tions, not  argued  in  the  brief  of  counsel  for 
plaintiff  in  error,  will  be  regarded  as  abandon- 
ed in  this  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  4256-4261;  Dec  Dig.  | 
1078.*] 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Application  by  L.  P.  Davidson  for  a  year's 
support  for  the  minor  children  of  Charles  J. 
Pool,  deceased.  Mrs.  A.  J.  Carter  and  others 
object  Judgment  for  the  applicant,  and  the 
objectors  bring  error.    Reversed. 

Howard  Thompson  and  Wm.  M.  Johnson, 
both  of  Qainesville,  for  plaintiffs  in  error. 
C.  R.  Faulkner,  of  Belton,  and  H.  H.  Dean, 
of  Gainesville,  for  defendant  in  error. 

BECK,  J.  Xj.  p.  Davidson  made  applica- 
tion for  a  year's  support  for  the  minor  (diil- 
dren  of  Charles  J.  Pool,  deceased.  Apprais- 
ers were  appointed,  and  to  their  return  set- 
ting apart  the  year's  support  certain  credi- 
tors of  the  decedent  filed  a  caveat  on  the 
ground  that  the  amount  of  property  so  set 
apart  the  condition  of  the  estate  of  the  de- 
cedent being  considered,  was  excessively 
large  and  disproportionate  to  the  value  of 
the  estate,  as  the  same  would  be  rendered 
insolvent  if  the  year's  support  set  apart  by 
the  appraisers  was  allowed.  The  objections 
were  heard  in  the  court  of  ordinary.  An 
appeal  was  entered  by  the  caveators  to  the 
judgment  there  rendered.  After  trial  and 
verdict  in  the  superior  court  the  caveators 
made  a  motion  for  a  new  trial,  which  was 
overruled. 

[1]  1.  A  motion  was  made  to  dismiss  the 
bill  of  exceptions,  upon  the  ground  that  the 
administrator  was  not  a  party  defendant  to 
the  bill  of  exceptions.  In  response  to  this 
motion  the  plaintiffs  in  error  filed  their  mo- 
tion to  have  the  administrator  made  a  party 
in  this  court  and  accompanied  this  motion 
with  an  acknowledgement  of  service  and  con- 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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sent  that  tbe  case  be  heard  at  once,  signed 
by  the  administrator  himself.  We  are  of 
the  opinion  that  under  these  facts  the  ad- 
ministrator should  be  made  a  party,  and  the 
motion  to  dismiss  overruled.  Sears  v.  Jef- 
fords, 119  Ga.  S21,  47  S.  E.  186. 

[2]  2.  The  plaintiffs  tn  error  excepted  to 
the  following  charge  of  the  court :  "Apprais- 
ers were  appointed,  who,  I  presume,  viewed 
the  property,  took  into  consideration  what 
they  thought  was  best,  and  set  apart  as  12 
months'  support  for  these  children  certainr 
property  enumerated  in  these  proceedings." 
This  charge  was  erroneous.  It  invaded  the 
province  of  the  Jury.  The  court  was  with- 
out authority  under  our  law  to  intimate  to 
the  jury  his  opinion  that  the  appraisers  had 
"viewed  the  property  and  talten  into  consid- 
eration what  they  thought  was  best*'  Where 
the  law  upon  a  given  state  of  facts  raises  a 
presumption,  the  court  may  so  state  to  the 
Jury ;  but  he  should  not  have  expressed  his 
own  belief  as  to  what  the  appraisers  in  this 
case  had  done.  The  expression  "I  presume" 
contains  an  expression  of  the  court's  belief 
tn  reference  to  the  acts  and  doings  of  the 
appraisers  in  the  premises,  and  such  an  ex- 
pression or  intimation  of  opinion  is  under 
the  inhibition  of  our  law. 

[3]  8.  It  is  provided  tn  the  law  applicable 
to  proceedings  of  this  kind  that  "it  shall 
be  the  duty  of  the  appraisers  *  *  *  to 
set  apart  and  assign  to  such  widow  and  chil- 
dren,' or  children  only,  either  in  property  or 
money,  a  sufficiency  from  the  estate  for  their 
support  and  maintenance  for  the  space  of 
twelve  months  from  the  date  of  administra- 
tion on  the  estate,  to  be  estimated  according  to 
the  circumstances  and  standing  of  the  family 
previously  to  the  death  of  the  testator  or 
intestate,  and  keying  In  view  also  the  sol- 
vency of  the  estate."  This  law  was  substan- 
tially embodied  in  the  following  charge  of 
the  court :  '*The  law  says  that  in  doing  that, 
whatever  you  do  in  passing  upon  the  suf- 
ficiency of  their  support  and  maintenance, 
you  shall  keep  in  view  two  things:  First, 
yon  allow  the  support  according  to  the  cir- 
cumstances of  the  family  prior  to  the  death 
of  the  father;  then  in  doing  that,  in  arriv- 
ing at  what  you  will  do,  or  what  you  will 
allow,  you  shall  keep  in  view  the  solvency  or 
insolvency  of  the  estate."  And  the  fact  that 
the  court,  in  cautioning  the  Jury  to  consider 
the  condition  of  the  estate,  instructed  them 
that  they  should  keep  in  view  the  solvency 
or  Insolvency  of  the  estate,  did  not  render 
the  charge  obnoxious  to  the  provisions  of 
the  law  which  we  have  quoted  above.  The 
real    meaning   of   the  expression   "keep   in 


view  the  solvency  of  the  estate,"  as  it  Is 
found  in  the  statute,  means  nothing  more 
than  that  the  appraisers  should  keep  in  view 
the  condition  of  the  estate  as  to  solvency 
or  Insolvency. 

[4]  4.  Complaint  is  made  of  the  following 
charge  of  the  couit:  "First,  put  a  valuation 
upon  the  support  and  maintenance  necessary 
for  the  minor  children  under  the  law;  then 
you  might  place,  if  you  want  to  do  it,  a  valu- 
ation upon  the  entire  piece  of  real  estate,  If 
you  see  proper  to  do  It  You  might  say, 
then,  if  you  want  to  do  it,  that  you  find  it 
will  take  so  much  money  to  support  and 
maintain  these  children  under  the  law  for 
and  during  the  12  months  contemplated  by 
law,  and  we  find  one  piece  of  real  estate, 
denominating  it,  describing  it,  worth  so 
much,  put  the  value  on  it^  whatever  the  evi- 
dence authorizes  you  to  put,  and  that  pieot 
of  property  shall  be  set  apart  at  a  certain 
valuation;  that  the  other  piece  of  property 
be  sold,  and  from  the  proceeds  of  the  sal» 
of  that  piece  of  proiterty  that  so  much  mon* 
ey  may  go  to  these  minor  children  to  com> 
plete  the  amount  that  you  may  decide  they 
are  entitled  to  under  the  law  and  evidence; 
or  you  may  set  apart  the  entire  property,  botll 
pieces  of  real  estate,  say  that  they  shall  have 
both  pieces — that  lis,  the  house  and  lot  Id 
Belton  and  the  tract  of  land  in  Banks  conn* 
ty."  The  instructions  Contained  In  this  ex- 
cerpt are  not  only  somewhat  vague  and  lack- 
ing in  clearness,  but  the  concluding  part  of 
it,  "or  you  may  set  apart  the  entire  proper- 
ty, both  pieces  of  real  estate,  say  that  thej 
shall  have  both  pieces — that  is,  the  house 
and  lot  in  Belton  and  the  tract  of  land  Id 
Banks  county" — ia  objectionable  on  the 
ground  that  it  invades  the  province  of  the 
Jury,  in  that  it  contains  an  intimation  of 
opinion  by  the  court,  that  under  the  evidence 
the  Jury  might  "set  apart  the  entire  property, 
both  pieces  of  real  estate,"  without  referring 
to  the  question  as  to  whether  or  not,  under 
the  evidence,  this  would  be  a  sufficiency  for 
the  support  and  maintenance  of  the  minor 
children  for  the  space  of  12  months,  and  a 
proper  and  reasonable  allowance,  in  view 
of  the  condition  of  the  estate  as  to  solvency 
or  Insolvency. 

[5]  5.  The  exception  to  the  refusal  of  tbe 
court  to  dismiss  the  appeal  from  the  judg- 
ment of  the  court  of  ordinary  wad  not  ar- 
gued in  the  brief  of  counsel  for  plaintifT  in 
error,  and  la  therefore  regarded  as  being 
abandoned. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  and  ATKINSON,  J^ 
who  dissent. 


Ga.) 


BROOKS  V.  KAWLINQS 


157 
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BROOKS  et  ai  t.  RAWLINGS. 
(Supreme  Ck)urt  of  Georgia.    June  13,  1912,) 

(SyUaJHts  by  the  Oomri.) 

PxJCADiNo  (I  416* )— Waiver  of  Objections 
— ^Ruling  ok  Dbhubreb. 

Where  a  demurrer  was  filed  to  an  equita- 
ble petition  seeking  the  reformation  of  a  deed 
to  land  because  of  an  alleged  fraud  in  its  pro- 
curement, which  demurrer  was  overruled,  but 
no  exception  was  taken  to  this  judgment,  and 
the  plaintiff  offered  evidence  substantially  prov- 
ing the  case  as  kid  in  the  petition,  it  was  re- 
versible  error  for  the  court,  at  the  conclusion 
of  the  plaintiff's  evidence,  to  grant  a  nonsuit. 
_[ikL  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  B  1397-1400;   Dec.  big.  |  416.*] 

Error  from  Superior  Court,  Washington 
County;  B.  P.  Walker,  Jndlge. 

Action  by  Isabella  J.  Brooks  and  others 
against  Clmrles  G.  Rawllngs.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Re- 
versed. 

Isabella  J.  Brooke,  Ella  Nora  Brooks,  and 
Leon  Brooks  filed  their  petition  against 
Charles  G.  Rawllngs,  and  alleged  as  follows: 
They  were  owners,  as  tenants  In  common,  of 
two  tracts  of  land.  They  owed  money  to 
various  persons,  Inclndlng  the  defendant, 
and  were  being  sued  by  some  of  their  cred- 
itors. They  appealed  to  the  defendant  for  a 
loan  sufficient  to  pay  off  their  debts.  He 
agreed  to  make  the  loan,  but  Informed  the 
plaintiffs  that  It  would  be  necessary  for 
them  to  execute  and  deliver  to  him  an  ab- 
solute deed  to  the  lands  before  he  would  be 
anthorlssed  to  take  possession,  rent  the  land, 
collect  the  rents,  and  apply  the  proceeds 
arising  from  the  sale  of  such  rents  to  the 
payment  of  the  money  which  he  was  going 
to  advance  to  them  to  pay  off  and  discharge 
their  several  debts  hereinbefore  referred  to. 
He  declared  he  would  not  be  able  to  rent 
the  lands  without  such  absolute  deed.  He 
proposed  to  hold  said  lands  until  the  rents 
had  fully  paid  the  loan,  and  then  would  sur- 
render iK>ssesslon  of  the  land  to  them.  He 
also  agreed  that  they  should  have  the  right 
to  pay  him  at  any  time,  with  8  per  cent  In- 
terest. He  proposed  to  prepare  the  neces- 
sa^  papers  to  evidence  and  carry  out  the 
above  stated  contract  between  them.  He 
professed  great  firlendship  for  the  plaintlffSa 
on  account  of  his  friendship  for  their  father, 
and  said  tha^t  he  would  treat  them  fairly 
and  properly  in  the  matter.  They  accepted 
his  proposition  and  agreed  to  the  foregoing 
terms.  They  were  unlearned  in  legal  mat- 
ters, acted  without  the  advice  of  counsel  or 
others  skilled  In  such  matters,  and  left  to 
Rawllngs  the  preparation  of  the  necessary 
papers  to  carry  out  their  contract  They  be- 
lieved he  was  their  friend,  and  did  not  be- 
lieve he  was  seeking  any  advantage  of  them. 
On  February  21,  1908,  he  had  them  execute 
and  deliver  to  him  an  absolute  deed  to  said 
lands,  and  they  permitted  their  tenants  to 
attorn  to  Rawllngs.    At  this  time  they  had 


already  rented  the  lands  for  1908  for  eight 
bales  of  cotton.    In  the  fall  of  1908  Rawllngs 
collected  these  rents,  of  the  value  of  $400. 
He  received  the  rents  for  1909,  of  the  value 
of  $500,  and  will  receive  the  rents  for  1910, 
of  the  same  value.    At  the  time  they  made 
their  deed  the  lands  were  worth  $3,000 — 
much  more  than  the  money  borrowed  from 
Rawllngs.    Their  deed  purports  to  be  upon 
a  consideration  of  $1,861;  but  Rawllngs  paid 
out  for  them  only  $972.92,  besides  some  In- 
terest    After  gettiug  said  deed  from  them, 
and  after  having  gotten  possession  of  the 
land,    Rawllngs    began    to    assert    that   he 
bought  said  lands  from  them,  and  he  now 
asserts  that  he  Is  the  absolute  owner  thereof. 
He  procured  said  deed  from  them  fraudu- 
lently, by  taking  advantage  of  their  Igno- 
rance and  of  the  confidence  reposed  In  him 
by  them,  and  by  pretending  that  It  was  nec- 
essary for  him  to  have  an  absolute  deed  and 
possession  of  said  lands  In  order  that  he 
might  be  able  to  rent  them  out,  receive  the 
rents,  and  apply  the  same  to  the  payment 
of  the  money  which  he  would  advance  to 
pay  off  their  debts.     It  was  his  Intention 
and  scheme  to  get  an  absolute  deed  from 
them,  and  have  them  surrender  possession 
of  the  land  to  him,  that  he  might  wrongfully 
and  fraudulently  assert  that  he  was  the  ab- 
solute owner  of  said  property.    As  soon  as 
they  discovered  that  he  claimed  to  be  the 
owner  of  said  lands,  they  offered  to  pay  him 
back  all  the  money  he  had  paid  out  for  them 
on  their  debts  to  him  and  to  other  creditors, 
and  redeem  said  lands.    They  asked  Rawl- 
lngs to  come  to  an  accounting  with  them  for 
the  rents  he  had  received.    This  he  refused 
to  do,  asserting  that  he  was  the  owner  of 
said  lands,  and  that  they  had  no  title  to  or 
Interest  therein.    They  offered  to  tender  to 
Rawllngs   whatever  amount  might  be  due 
him  on  an  accounting.    The  deed  to  Rawl- 
lngs does  not  8i)eak  the  real  contract    Said 
deed  was  only  made  for  the  purpose  of  se- 
curing him  for  the  money  advanced  to  them, 
and  to  permit  him  to  collect  the  rents  and 
apply  the  same  to  the  discharge  of  their  In- 
debtedness, etc    They  prayed  that  the  deed 
be  declared  to  be  simply  a  security  deed,  and 
that  the  same  be  so  reformed  as  to  speal^ 
the  true  contract  and  agreement  between 
them  and  Rawllngs,  that  an  accounting  be 
had  between  them,  that  the  amount  of  mon- 
ey advanced  by  Rawllngs  for  them  be  as- 
certained, that  the  amount  of  rents  received 
by  him  be  fixed,  and  that  they  be  permitted 
to  redeem  said  lands. 

The  defendant  demurred  to  this  peti- 
tion. The  demurrer  was  overruled,  but  no 
exception  was  taken  to  this  Judgment  The 
defendant  answered,  denying  the  material 
allegations  of  the  petition,  and  also  the  right 
of  the  plaintiffs  to  make  a  tender.  Plain- 
tiffs introduced  testimony  which  supported 
their  petition  substantially  as  laid.  At  the 
conclusion  thereof  the  defendant  moved  for 


•Tor  othir  eases  see  aaxae  topio  and  section  NUliBBR  in  Dec  Dig.  *  Am.  Dig.  Key  No.  Seriee  4k  Roip'r  Indezai 
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a  nonsuit    The  court  sustained  tlie  motion, 
and  the  plaintiffs  excepted. 

Hines  &  Jordan,  of  Atlanta,  for  plaintiffs 
in  error.  Hardwick  &  Wright,  of  Sauders- 
ville,  for  defendant  in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
To  the  Judgment  of  the  court  overruling  the 
demurrer  to  the  petition  in  this  case  no  ex- 
ception was  taken.  It  was,  therefore,  a  con- 
clusive determination  that  a  right  of  action 
existed  in  favor  of  the  plaintiffs,  and  they, 
subsequently  to  the  overruling  of  the  demur- 
rer, having  substantially  proved  their  case 
as  laid,  were  entitled  to  recover.  The  grant 
of  a  nonsuit  was  therefore  reversible  error. 
In  the  case  of  Sims  v.  Georgia  Ry.  &  Elec.  Co., 
123  Ga.  643,  644,  645,  51  S.  B.  673,  it  is  said: 
**The  right  of  the  plaintiff  to  recover  upon 
proof  of  the  allegations  made  in  his  petition 
was  adjudicated  favorably  to  him  by  the 
judgment  overruling  the  demurrer.  'Until 
duly  set  aside,  that  decision  is  conclusive, 
and  the  question  thereby  settled  is  to  be  re- 
garded as  res  adjudicata.'  Hollis  v.  Nelms, 
115  Ga.  7,  41  S.  E.  263.  In  this  judgment 
the  defendant  company  acquiesced,  neither 
filing  exceptions  pendente  lite  nor  bringing 
it  under  review  by  a  direct  bill  of  exceptions 
to  this  court  On  the  trial  of  the  case, 
therefore,  the  only  question  for  determina- 
tion was  the  amount  of  the  damages  suffer- 
ed by  the  plaintiff,  in  the  event  he  sustained 
by  proof  the  allegations  of  fact  on  which  he 
based  his  right  of  recovery.  Richmond  Ho- 
siery Mills  V.  W.  U.  Tel.  Ck).,  123  Ga.  216,  51 
S.  E.  290.  The  defendant  company  was  pre- 
cluded from  calling  into  question  the  right 
of  the  plaintiff  to  recover  upon  such  proof 
being  made.  Ga.  Northern  Ry.  Co.  v.  Hutch- 
ins,  119  Ga.  604,  46  S.  E.  659.  As  was  re- 
marked by  Mr.  Justice  Cobb  in  Kelly  v. 
Strouse,  116  Ga.  891,  892,  43  S.  E.  288:  'If 
the  defendant  calls  In  question  the  sufficien- 
cy of  the  petition  by  demurrer,  as  he  has  a 
right  to  do,  and  the  court  renders  an  errone- 
ous decision  holding  that  the  petition  sets 
forth  a  cause  of  action,  when  in  truth  It 
does  not,  and  the  defendant  acquiesces  in 
this  decision,  of  course  no  one  will  contend 
that,  after  the  time  allowed  by  law  has  ex- 
pired for  bringing  under  review  this  errone- 
ous decision,  the  defendant  can  be  heard  to 
say  that  the  petition  sets  forth  no  cause  of 
action.'  When  a  case  is  in  limine,  the  trial 
judge  may  of  his  own  motion  interpose  to 
prevent  a  miscarriage  of  justice,  provided 
*there  is  no  estoppel  of  which  either  party 
may  take  advantage.'  116  Ga.  874,  43  S.  EL 
280.  But  It  is  not  within  the  power  of  the 
trial  judge  to  give  to  either  party  the  ben- 
efit of  a  contention  which  he  Is  himself  es- 
topped to  urge."  Under  the  ruling  in  the 
case  just  cited,  we  think  the  court  erred  in 
granting  the  nonsuit  in  the  present  case. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(138  Oa.  303) 
LYNCH  V.  POOLE  et  aL 
(Supreme  Court  of  Georgia.    June  13,  1912.) 

(SyUahus  by  the  Court.) 

PaiNciPAL  AND  Agent  (§  155* )— Landlord 
AND  Tenant  (§§  22,  118*)— Authority  of 
Ageni^ Recovery  of  Rent. 

Where  an  agent,  without  authority  to  exe- 
cute a  sealed  instrument,  signs  a  contract  of 
lease  under  seal  for  his  principal,  the  latter 
is  not  bound.  Until  the  principal  becomes 
bound,  the  contract,  signed  by  the  agent  for 
him,  lacks  the  element  of  mutuality  between 
the  principal  and  the  lessee,  and  the  latter  may 
withdraw  from  it,  and  the  lessee's  holding  is 
to  be  considered  as  a  tenancy  at  will.  In  an 
action  brought  after  the  expiration  of  the  term 
stipulated  in  the  contract,  for  a  sum  alleged  to 
be  due  on  the  contract,  for  a  period  during 
which  it  is  not  alleged  that  the  lessee  was  in 
possession  of  the  premises,  the  principal  of  the 
agent  is  not  entitled  to  recover. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  §§  574r-5d2;  Dec  Dig.  § 
155;*  Landlord  and  Tenant,  Cent.  Dig.  U  05- 

59,  402-415;   Dec.  Dig.  §§  22,  lia*] 

« 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  J.  T.  Pendleton,  Judge. 

Action  by  J.  T.  Lyncb  against  T.  O.  Poole 
and  others.  From  a  judgment  for  defend- 
ants, plaintiff  brings  error.    Affirmed. 

R.  B.  Blackburn,  of  Atlanta,  for  plaintiff 
In  error.  Slaton  &  Phillips,  of  Atlanta,  for 
defendants  in  error. 

EVANS,  P.  J.  The  action  was  to  recover 
an  amount  of  money  alleged  to  be  due  for 
the  rent  of  premises  by  virtue  of  a  contract 
of  lease  between  the  plaintlff^s  agent  and  the 
defendants.  The  contract  of  lease  stated 
that  it  was  entered  into  between  John  J. 
Woodside,  agent  for  J.  T.  Lynch,  party  of 
the  first  part,  and  T.  O.  Poole  and  Atlanta 
Brewing  &  Ice  Company,  as  surety,  parties 
of  the  second  part,  and  recited  that  the  par- 
ties of  the  second  part  have  this  day  rented 
from  John  J.  Woodside,  agent,  certain  prem- 
ises for  the  term  of  three  years,  ending  No- 
vember 30,  1908,  for  which  they  agree  to  pay 
John  J.  Woodside,  agent,  $75  per  month  in 
advance.  The  contract  contained  several 
covenants  between  the  parties.  It  recited 
that  it  was  executed  under  the  seals  of  the 
parties,  and  was  signed  as  follows:  "T.  O. 
Poole.  [Seal.]  Atlanta  Brewing  &  loe  Com- 
pany. [Seal.]  Ira  E.  Steiner,  Secty.  and 
Treasurer.  [Seal.]  John  J.  Woodside,  Agt 
[Seal.]"  The  petition  aUeged  that  the  de- 
fendants entered  into  possession  of  the  prem- 
ises under  this  contract  of  lease,  and  paid 
the  petitioner  the  rent  stipulated  to  be  paid, 
in  manner  and  form  as  prescribed,  up  to 
February  1, 1908,  since  which  time  they  have 
not  paid  anything;  that  petitioner  "did  not 
receive  possession  of  said  premises  from  the 
defendants  until  November  30,  1908,  at 
which  time  the  lease  contract  declared  upon 
was  terminated;  and  on  that  date  the  de- 
fendants were  indebted  to  petitioner  in  the 
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sum  of  $750,  under  tbe  terms  of  the  con- 
tract herein  referred  to,  as  rent  for  the  use 
of  said  premises  from  the  1st  day  of  Feb- 
ruary, 190^,  to  the  30th  day  of  November. 
1908;  that  Woodslde  was  the  agent  of  peti- 
tioner, and,  though  the  agent's  authority 
was  not  disclosed  in  the  contract  under  seal 
executed  by  him,  petitioner  ratified  the  con- 
tract and  received  rents  accruing  thereunder 
from  its  date  to  February  1,  1008,  and  the 
defendants  are  estopped  in  law  from  seek- 
ing any  protection  growing  from  the  .ab- 
sence of  such  authority."  The  petition  was 
dismissed  on  general  demurrer. 

The  contract  between  the  parties  being  a 
sealed  instrument,  executed  by  the  petition- 
er's agent  without  authority  under  seal,  it 
was  contended  by  the  defendants  in  their 
demurrer  that  it  was  not  binding  on  the  pe- 
titioner, and,  being  unilateral,  it  was  not 
binding  on  the  defendants,  and  therefore  its 
only  effect  would  be  to  create  a  tenancy  at 
will  between  the  parties.  The  rule  is  ele- 
mentary that  a  power  of  attorney  to  execute 
a  sealed  instrument  must  be  of  the  same 
solemnity,  and  possess  the  same  general  req- 
uisites, of  the  Instrument  to  be  executed. 
In  most  Jurisdictions,  contracts  not  required 
by  law  to  be  executed  under  the  seal  of  the 
parties,  in  order  to  be  valid  and  binding,  if 
executed  under  seal,  are  nevertheless  to-be 
treated  as  simple  contracts,  and  the  seal  is 
considered  as  surplusage.  But  such  a  rule 
does  not  obtain  in  this  state;  and  if  an  in- 
stniment  executed  by  an  agent  be  under  seal, 
the  agent's  authority  to  make  it  must  like- 
wise be  under  seal,  although  it  may  evidence 
a  contract  not  required  to  be  under  seal  to 
give  it  validity.  Pollard  v.  Oibbs,  65  Oa. 
45.  As  it  is  admitted  that  the  agent  was 
without  authority  under  seal  to  execute 
the  lease  contract,  it  was  not  Qinding  on 
his  principal.  Being  unilateral,  it  is  not 
binding  on  the  defendants,  and  they  would 
not  be  liable  for  its  breach.  Until  the  princi- 
pal becomes  bound,  the  contract  signed  by 
the  agent  lacks  the  element  of  mutuality  be- 
tween the  principal  and  the  lessee,  and  the 
latter  may  withdraw  from  it,  and  the  les- 
see's holding  would  be  considered  as  a  ten- 
ancy at  will,  and  he  would  not  be  subject  to 
suit  on  the  contract  brought  after  the  expira- 
tion of  the  term.  Potts-Thompson  Liquor 
CJo.  ▼.  Potts,  136  Ga.  457,  60  S.  B.  784. 

To  escape  this  consequence  the  petitioner 
alleges  that  he  ratified  the  contract  by  re- 
ceiving the  rents  accruing  under  the  con- 
tract The  general  rule  is  that  a  contract 
may  be  ratified  by  words  or  conduct,  but  it 
does  not  apply  to  a  contract  under  seal. 
Such  contracts  cannot  be  ratified,  except  by 
a  writing  under  seal.  McGalla  v.  American 
Freehold,  etc.,  Co.,  90  Ga.  113,  15  S.  R  687. 
The  petitioner  also  Invokes  the  doctrine  of 
estoppel  in  aid  of  his  contract.  The  doctrine 
of  estoppel   in   pals  is  predicated   upon   a 


change  of  position  to  the  hurt  of  one  of  the 
parties,  acting  on  the  representations  or  con- 
duct of  the  other.  If  the  petition  had  al- 
leged that  the  defendants  retained  posses- 
sion of,  and  occupied,  the  premises  for  the 
time  for  which  rent  is  claimed,  the  defend- 
ants, having  received  the  full  benefit  of  the 
contract  for  the  contract  time,  would  be  es- 
topped from  denying  the  authority  of  the 
agent  to  make  the  contract.  Harrison  v. 
Wilson  Lumber  Co.,  119  Ga.  6,  46  S.  E.  730. 
But  the  petition  contains  no  such  allegation. 
The  action  is  based  on  the  contract  alone. 
It  is  sought  to  make  the  defendants  liable 
on  their  supposed  contractual  obligation,  un- 
der the  contract.  As  the  contract  is  not 
binding  on  them,  they  are  not  liable  thereon. 
Judgment  afiirmed.  All  the  Justices  con- 
cur. 

(138  Ga.  305) 
NBELT  ft  CO.  V.  STEVENS. 
(Supreme  Court  of  Georgia.    Jane  13,  1912.) 

(Syllahus  hy  the  Covri.) 


1.  Pbincifal  and  Agent  (§§  117,  167*)--Ex- 
iSTENCE  or  Agency  —  Authobitt  undeb 

SEAIi—RATIFICATION. 

The  authority  of  an  agent  to  execute  a 
sealed  uiBtrument  must  itseli  be  under  seal,  al- 
though the  instrument  may  evidence  a  contract 
not  required  by  law  to  be  under  seal;  and 
ratification  of  such  instrument,  to  be  binding 
upon  the  principal,  must  also  be  under  seaL 
Overman  v.  Atkmson,  102  Ga.  750,  29  S.  E. 
758,  and  citations;  Lynch  v.  Poole,  75  S.  E. 
158,  this  day  decided,  and  citations. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  ff  378-390,  634,  635;  Dec. 
Dig.  if  117,  167.*] 

2.   PBINCIPAL  AND  AGENT   (S  155*)— VALIDITY 

OF  Contract— Mutuality. 

By  the  terms  of  a  contract  under  seal  N. 
St  Co.  purchased  from  S.,  who  signed  the  con- 
tract and  agreed  to  deliver,  at  a  certain  price, 
50  bales  of  cotton  within  a  given  time  ana  at  a 
stated  place.  The  contract  was  executed  on 
behalf  of  N.  St  Co.  by  W.,  without  authority 
under  seal.  S.  delivered  26  bales  to  N.  &  Co. 
in  accordance  with  the  contract,  and  received 
from  them  the  stipulated  price  therefor,  but 
refused  to  deliver  the  balance.  N.  &  Co. 
brought  an  action  against  S.  for  a  breach  of 
the  contract,  in  which  damages  were  laid  in  the 
amount  of  the  difference  between  the  contract 
price  of  the  cotton  not  delivered  and  its  market 
value  at  the  time  and  place  of  delivery.  On 
the  trial  it  appeared  that  there  was  no  rati- 
fication by  N.  &  Co.,  under  seal,  of  the  execu- 
tion of  the  contract  by  W.,  nor  did  it  appear 
what  the  market  value  of  the  25  bales  was  at 
the  time  it  was  delivered,  accepted,  and  paid 
for,  whether  it  was  more  or  less  than  the  con- 
tract price.  Eeld,  as  N.  ft  Co.  were  not  origi- 
nally bound  under  the  contract,  because  of 
want  of  authority  under  seal  in  their  agent  to 
execute  it  under  seal,  and  as  they  never  ratified 
it  under  seaL  the  contract  was  unilateral,  and 
was  as  to  S.  nothing  more  than  an  offer  to 
make  a  contract  (Si veil  v.  Hogan,  119  Ga,  167, 
46  S.  E.  67;  Huggins  v.  Southeastern  Cement 
Co.,  121  Ga.  311,  48  S.  E.  933) ;  and  the  plaui- 
tiff  was  therefore  not  entitled  to  recover. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  §f  574-^82;  Dec.  Dig.  { 
155.*] 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


160 


75  SOUTHEASTERN  REPORTER 


<Ga. 


Error  from  Superior  Court,  Schley  Coun- 
ty;  Z.  A.  Llttlejohn,  Judge. 

Action  by  Neely  &  Co.  against  J.  H.  Ste- 
Yens.  Judgment  for  defendant,  and  plaintiffs 
bring  error.    Affirmed. 

E.  A.  Hawkins,  of  Americus,  for  plain- 
tiffs in  error.  Geo.  P.  Munro,  of  Buena  Vis- 
ta, for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(11  Ga.  App.  818) 

CAGE  ▼.  STATE.     (No.  3,893). 
(Court  of  Appeals  of  Georgia.    July  10, 1912.) 

(ByUahus  by  the  CourtJ 

Intoxicating   Liquors    (5   236*) —Illegal 

Sale—Evidence. 

While  there  was  no  direct  evidence  of  a 
sale  of  intoxicating  liquor^  there  were  circum- 
stances proved  from  which  the  jury  had  a 
right  to  infer  that  such  a  sale  was  made  by 
the  accused,  either  for  cash  or  on  credit. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S|  300-322;  Dec.  Dig.  § 
236.*] 

Russell,  J.,  dissenting. 

Error  from  City  CJourt  of  Newnan ;  W.  A. 
Post,  Judge. 

Levi  Oige  was  convicted  of  an  illegal  sale 
of  Intoxicating  liquors,  and  brings  error.  Af- 
firmed. 

W.  G.  Post,  of  Newnan,  for  plaintiff  in  er- 
ror. W.  L.  Stallings,  Sol.,  of  Newnan,  for 
the  State. 

POTTLE,  J.  The  accused  was  seen  by 
the  state's  witness  coming  through  a  cotton 
patch  on  a  dark  night,  carrying  a  lantern. 
He  reached  a  somewhat  secluded  spot,  where 
one  Arnold  and  three  other  negroes  were 
sitting  on  the  ground.  The  accused  pulled 
out  of  his  pocket  three  pints  of  whisky,  and 
handed  one  pint  to  each  of  the  negroes,  ex- 
cept Arnold.  As  he  was  pulling  out  the 
fourth  pint,  the  state's  witness  stepped  up 
and  remarked,  "I  will  take  that  one."  There- 
upon the  four  men  who  were  sitting  on  the 
ground  fled.  The  accused  remained  a  few 
minutes  and  ran  off.  The  state's  witness 
ran  after  him,  but  could  not  catch  him.  It 
does  not  appear  whether  they  took  the  liquor 
with  them,  but  it  may  be  safely  assumed 
that  they  did,  in  absence  of  proof  to  the  con- 
trary. No  money  was  seen  to  pass,  but  when 
the  witness  walked  up  the  accused  had  $1 
in  his  hand.  A  negro  church  association  was 
in  session  at  Grantville,  and  a  large  crowd 
was  there.  The  transaction  above  described 
took  place  about  300  yards  from  the  church. 
When  arrested  the  accused  had  $1.30  on  his 
person.  He  claimed  that  the  whisky  belonged 
to  Arnold,  and  that  he  brought  it  to  Arnold 
at  the  latter's  request,  for  which  service  Ar- 
nold was  to  give  him  one  of  the  pints.     He 


further  claimed  that  the  dollar  which  he  had 
in  his  hand  had  been  given  him  by  a  woman 
with  whom  he  lived,  to  be  used  in  purchas- 
ing provisions.  ' 

Evidently  the  jury  did  not  credit  this 
rather  lame  explanation  of  the  transaction. 
Just  why,  if  the  whisky  belonged  to  Arnold, 
the  accused  should  have  given  everybody  ex- 
cept Arnold  a  pint  of  it  and  retained  the 
fourth  for  himself,  is  not  made  clearly  to  ap- 
pear. It  may  be  that  the  accused  was  acting 
as  agent  for  Arnold  in  making  a  sale.  If 
so,  he  is  equally  guUty.  If  the  whisky  was 
his,  as  the  jury  had  a  right  to  believe,  then 
there  were  circumstances  authorisiDg  a  legit- 
imate inference  that  a  sale  was  intended. 
A  sale  may  be  shown  by  circumstantial  as 
well  as  by  direct  evidence,  and  it  is  not  nec- 
essary tiiat  any  particular  price  should  be 
agreed  on.  Smith  v.  State,  9  Ga.  App.  230,  70 
S.  E.  969.  A  sale  on  credit  is  as  much  a  vio- 
lation of  the  law  as  a  sale  for  cash,  Elnch 
V.  State,  6  Ga.  App.  338, 64  S.  B.  1007.  The  se- 
cretive method  employed,  the  dark  night,  the 
unusual  place,  the  dollar  in  the  hand,  the 
flight  of  the  four  negroes,  were  all  circum- 
stances pointing  very  strongly  to  a  criminal 
transaction,  and  the  Jury  had  a  right  to  in- 
fer that  a  sale,  rather  than  a  gift,  was  In- 
tended. 

Judgment  affirmed. 

RUSSELL,  J.  (dissenting).  The  eyldence 
against  the  defendant  depends  entirely  upon 
circumstances,  and  to  my  mind  they  are  too 
slight  and  inconclusive  to  authorize  coBVio- 
tion.  I  do  not  think  that  circumstancee  of 
similarly  frail  character  could  have  induced 
a  verdict  of  guilty,  had  the  defendant  been 
accused  of  a  more  heinous  crime.  No  man 
can  stand  more  strongly  than  I  for  the  prin- 
ciple that  the  jury  is  the  final  arbiter  as  to 
the  facts,  and  that  their  finding  upon  facts 
should  be  absolutely  binding  upon  the  courts  ; 
but  the  security  of  human  liberty  and  the 
safety  of  the  innocent,  as  well  as  the  punish- 
ment of  the  guilty,  depend  upon  the  salutary 
rule  that  no  one  shall  be  convicted  of  crime 
solely  upon  circumstantial  evidence,  unless 
the  only  reasonable  hypothesis  which  can  ra- 
tionally be  deduced  from  the  circumstances 
proved  is  inconsistent  with  innocence.  Where 
a  conviction  rests  upon  circumstantial  evi- 
dence alone,  and  the  inference  that  the  de- 
fendant is  innocent  is  just  as  reasonable 
as  that  he  is  guilty,  the  defendant  is  enti- 
tled to  an  acquittal,  and  yet  the  prerogative  of 
the  jury  to  find  the  facts  is  not  in  the  least 
interfered  with  or  abridged.  In  such  an 
instance  (and  I  think  in  the  case  at  bar)  the 
jury  are  as  much  the  exclusive  judges  of  the 
facts  as  in  any  other  case;  but  as  the  law 
will  not  permit  a  jury  to  supply,  in  any  case, 
facts  that  are  not  proved,  so  it  is  equally 
Inexorable  in  refusing  to  allow  a  hypothesis 
or  inference  of  guilt  to  be  preferred  to  a  sup- 
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position  or  liypothesis  of  Innocence  which  is 
undeniably  equally  reasonable  and  equally 
well  supported  by  the  very  testimony  upon 
which  the  Jury  was  obliged  to  base  its  find- 
ing. The  crux  of  the  matter,  in  a  case  in 
which  guilt  depends  entirely  upon  circnm- 
Btances  which  tend  to  prove  by  suggestion 
what  there  is  a  failure  to  show  by  direct 
proof,  and  where  two  equally  reasonable  the- 
ories, one  of  guilt  and  the  other  of  innocence, 
are  presented,  and  the  Jury  find  the  defend- 
ant guilty,  is  that  the  error  of  the  Jury  con- 
sists in  disregarding  the  rule  of  law  appli- 
cable to  those  criminal  cases  In  which  proof 
of  guilt  is  wholly  d^endent  upon  circum- 
Btantial  eyidence.  It  has  never  been  an 
abridgment  of  the  right  of  the  Jury  to  pass 
upon. the  facts  when  a  verdict,  either  in  a 
dvil  or  a  criminal  case,  was  set  aside  as  con- 
trary to  law  because  there  was  no  sufficient 
evidence  to  authorize  the  finding.  It  is  like- 
wise no  interference  with  the  prerogative  of 
the  Jury  to  set  aside  their  finding  where  It  is 
palpably  plain  (after  viewing  all  the  facts 
in  the  record  in  their  strongest  light)  that 
the  Jury  disregarded  a  cardinal  rule  of  law 
imposed  for  their  guidance  in  weighing  the 
evidence  and  giving  it  proper  effect. 

There  are  some  circumstances  in  the  rec- 
ord besides  those  stated  In  the  opinion  of  the 
majority  of  the  court;  but  I  shall  not  refer 
to  them,  because  they  may  not  have  been 
credited  by  the  Jury,  and  I  think  it  can  safe- 
ly be  assumed  that  Arnold  was  a  violator  of 
the  prohibition  law.  It  can  be  suspected 
that  he  was  the  violator  upon  the  occasion 
in  question.  The  defendant,  if  an  agent  of 
Arnold  in  making  an  unlawful  sale,  would 
be  equally  as  guilty  as  he.  In  this  latter 
statement  of  the  opinion  of  the  majority  of 
the  court  I  concur.  I  participated  In  the 
decisions  in  Smith  v.  State,  9  Ga.  App.  280, 
70  S.  B.  969,  and  Finch  v.  State,  6  Ga.  App. 
838,  64  S.  B.  1007,  and  fully  agreed  to  the 
rulings  announced  In  each  case;  but  the 
facts  in  those  cases  bear  no  resemblance  to 
those  in  the  present  record.  In  the  Smith 
Case  it  was  plain  that  the  purchaser  Intend- 
ed to  pay  and  did  pay  for  the  whisky  he  got, 
and,  as  long  as  Smith  never  offered  to  return 
the  money,  it  was  equally  plain  that  his  in- 
sistence that  he  was  not  going  to  sell  the 
whisky  was  a  mere  ruse.  Other  evidence  in 
the  record  showed  that  it  was  generally 
known  in  the  community  that  whisky  could 
be  bought  at  Smith's  house.  Smith's  Case 
was  not  one  of  circumstantial  evidence.  The 
state's  witness  made  out  the  case  by  direct 
proof,  except  the  possible  doubt  as  to  the 
seller's  Intention  .to  take  the  money,  and  this 
was  removed  by  the  fact  that  the  accused 
never  offered  to  return  the  money  that  the 
purchaser  left  in  his  presence  on  his  table, 
and  which  he  must  reasonably  be  presumed 
to  have  appropriated  to  himself  as  payment 
for  the  whisky.  In  the  Finch  Case  we  held 
merely  that,  where  the  contract  between  the 
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parties  provided  for  future  payment  for  whis- 
ky, the  law  was  as  much  violated  as  if  it 
were  a  cash  transaction,  for  the  reason  that 
in  either  event  it  was  a  sale  forbidden  by 
law,  and,  if  a  sale  be  shown,  the  terms  of 
purchase  are  ImmaterlaL 

To  my  mind  the  mere  fact  that  a  negro 
delivers  three  pints  of  whisky  to  three  per- 
sons, when  there  is  no  evidence  that  he  re- 
ceived any  money  for  it,  does  not  any  more 
reasonably  establish  the  proposition  that  he 
was  selling  the  whisky  or  was  the  agent  of 
an  undisclosed  seller  than  that  he  brought 
the  persons  to  whom  he  delivered  the  whisl^ 
their  own  whisky  that  they  had  purchased 
from  sonie  one  else,  and  was  a  mere  errand 
boy,  or  that  as  agent  of  these  purchasers 
he  had  bought  the  whisky  for  them.  It  does 
not  appear  that  the  location  was  at  all 
secret  If  there  is  any  place  that  Is  public 
during  a  negro  church  association,  It  would 
be  the  crossing  of  the  roaid  and  the  railroad 
described  in  the  evidence  as  being  within  800 
yards  of  the  church  where  the  dssociation 
was  going  on.  The  adjacent  grounds  were 
not  in  the  woods,  but  were  a  cotton  patch, 
and  it  was  a  "moonshiny"  night  The  mar- 
shal of  GrantvlUe  swears  that  the  railroad 
crossing  In  question  is  a  very  public  crossing, 
and  in  sight  of  the  church,  at  which  there 
was  a  very  large  number  of  negroes.  It  i^ 
possible,  of  course,  that  the  defendant  may 
be  guilty.  The  fact  that  he  delivered  three 
pints  of  whisky  is  suspicious.  The  fact  that 
he  happened  to  have  as  much  as  a  dollar  In 
the  month  of  September  is  also  another  very 
suspicious  circumstance,  indicating  that  per- 
haps he  got  it  from  the  sale  of  liquor.  But 
the  law  does  not  authorize  conviction  upon 
suspicion,  and  In  the  evidence  there  is  noth- 
ing to  contradict  the  defendant's  explanation 
that  he  had  gone  to  a  cotton  patch  and  got- 
ten the  liquor  for  Arnold,  where  Arnold  left 
it,  upon  Arnold's  promise  that  he  would  give 
him  a  pint  of  it  for  his  trouble.  The  state's 
witnesses  all  testified  positively  that  no  mon- 
ey was  paid  at  the  time  of  the  delivery,  and 
that  they  did  not  hear  anything  said  that 
indicated  a  sale.  It  is  uncontradicted  that 
the  dollar  was  given  to  the  accused  by  an 
old  negro  woman  to  buy  some  domestic  sup- 
plies. 

It  appears  to  me  that  in  the  absence  of 
any  direct  evidence  that  there  was  a  sale, 
the  bare  circumstance  of  one  person's  hand- 
ing to  another  a  bottle  of  whisky  (even  if  it 
had  not  been  explained)  was  not  sufficient  to 
authorize  the  conclusion  that  the  person  hand- 
ing the  whisky  to  the  other  was  selling  it 
to  him,  and,  unless  the  theory  of  a  sale  is  the 
most  reasonable  conclusion  that  can  be  drawn 
from  the  occurrence,  the  finding  of  the  Jury 
was  unauthorized.  To  hold  that  the  circum- 
stance of  one's  handing  another  a  bottle  of 
whisky  is  prima  facie  sufficient  to  authorize 
conviction  of  a  violation  of  the  law  would,  in 
some  instances,  penalize  a  gift  of  wine  or 
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other  Intoxicating  liquor,  where  Its  use 
might  be  necessary  as  medicine,  or  required 
for  sacramental  purposes.  I  admit  that  the 
circumstance,  colored  by  Its  surroundings, 
might  authorize  the  conclusion  that  the  de- 
livery was  made  for  the  purpose  of  a  sale, 
and  not  as  a  gift;  but  generally  this  would 
not  be  the  case,  because,  where  either  a 
^llty  or  Innocent  Intent  may  attach  to  an 
act,  the  law  always  prefers  to  ascribe  an 
innocent  Intention.  In  a  case  where  one  de- 
livers an  intoxicant  to  another  In  a  place 
evidently  provided  for  the  common  and 
asual  dispensing  of  such  articles,  I  think  it 
eould  very  well  be  assumed  that  a  sale  was 
intended;  but  where  It  appears  merely  that 
^he  defendant  handed  three  other  parties  a 
pint  of  liquor,  and  it  Is  undisputed  that  no 
money  was  paid,  and  the  explanation  Is  giv- 
en, and  not  denied,  that  he  rendered  this 
service  in  expectation  of  getting  a  pint  for 
himself,  I  do  not  think  the  case  Is  strong 
euough  to  say  that  the  defendant  is  guilty 
b:»yond  any  reasonable  doubt. 

(11  Ga.  App.  323)     '- 

WICK  V.  CENTRAL  OF  GEORGIA  RY,  CO. 

(No.  4,037.) 

(Court  of  Appeals  of  Georgia.    July  10,  1912.) 

(SyUahiis  hy  the  Court.) 

Railroads  (|  326*)— Accident  at  Crossing 
— Contributory  Negligence— Proximate 
Cause  op  Injury. 

As  a  matter  of  law,  for  a  grown  man  in 
fuU  possession  of  his  faculties  to  attempt  in  the 
nighttime  to  climb  over  the  bumpers  between 
two  cars  attached  to  a  long  freight  train,  with- 
out ascertaining  whether  an  engine  is  attached 
to  the  train  of  cars,  or  is  so  near  to  them  on 
the  track  as  to  be  immediately  coupled  to  them, 
is  such  gross  negligence  as  will  preclude  a  re- 
covery for  injuries  received  on  account  of  an 
engine  being  suddenly  backed  up  against  the 
cars  and  causing  the  person  attempting  to 
cross  to  be  thrown  down  upon  the  track.  In 
such  a  case  the  facts  that  the  train  was  ob- 
structing a  public  crossing  in  a  city  in  violation 
of  a  municipal  ordinance,  and  that  the  train 
had  no  lights  to  indicate  that  it  was  likely 
to  move,  or  that  no  watchman  was  present  to 
warn  pedestrians  not  to  attempt  to  cross,  or 
that  no  bell  or  whistle  was  sounded  to  indi- 
cate preparation  to  move,  afford  the  person  in- 
lured  no  cause  for  complaint.  The  proximate 
cause  of  the  plaintiff's  mjury  was,  not  the  al- 
leged negligent  acts  and  omissions  of  the  de- 
fendant, but  his  own  rash  act.  The  case  is  in 
principle  controlled  by  the  decisions  of  the  Su- 
preme Court  in  Andrews  v.  Central  R.  Co.,  86 
Ga.  192,  12  S.  B.  213,  10  L.  R.  A.  58,  Mont- 


gomery V.  Railway  Co.,  M  Ga.  332,  21  S.  E. 
071,  and  Russell  ▼.  Central  Ry.  Co.,  119  Ga. 
705,  46  S.  E.  858. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  f§  1037-1042;    Dec.  Dig.  §  326.*] 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  Nicholas  Wick  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Osborne  A  Lawrence  and  Bonhan  &  Her- 
zog,  all  of  Savannah,  for  plaintiff  in  error. 
Lawton  &  Cunningham  and  H.  W.  Johnson, 
all  of  Savannah,  for  defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 

RUSSELL,  J.  (specially  concurring).  Per- 
sonally 1  am  of  the  opinion  that  the  allega- 
tions of  the  plaintiff  present  an  Issue  of 
fact  for  the  exclusive  determination  of  the 
jury,  but  In  view  of  the  rulings  of  the  Su- 
preme Court  in  Andrews  v.  Central  Railroad 
&  Banking  Co.,  86  Ga.  192,  12  S.  EL  213,  10 
L.  R.  A.  58,  and  cases  therein  cited,  I  am 
compelled  to  concur  in  the  Judgment. 


01  Ga.  App.  806) 
GROOVER  V.  STATE.      (No.  3,768.) 
(Court  of  Appeals  of  Georgia.    July  10,  1912.) 

(Syllahus  hy  the  Court) 

Cbiminal  Law  (8  945*)--Nbw  Tbiai^— New- 

lt  discovebed  evidence. 

The  newly  discovered  testimony  Is  such  as 
would  produce  a  different  result  on  another  in- 
vestigation, and  for  this  reason  requires  grant 
of  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §S  2324-2327.  2336;  Dec.  Dig. 
S  94h.*] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

John  Groover  was  convicted  of  crime,  and 
brings  error.     Reversed. 

A.  S.  Way,  W.  T.  Burkhalter,  and  S.  B. 
McCall,  all  of  Reidsvllle,  for  plaintiff  in  er- 
ror. N.  J.  Norman,  Sol.  Gen.,  of  Savannah, 
for  the  State. 

RUSSE2LL,  J.    Judgment  reversed. 

POTTLE,  J.,  not  presiding. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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(11  Ga.  App.  825) 

LEGERB  T.  BLAKELY  GIN  CO. 
(No,  4,130.) 

(Court  of  Appeals  of  Georgia.    July  10,  1912.) 

(Syllahtu  by  the  Court.) 
X,  Appeal /.ND  Ebbor  (§  78*)— Final  Judo- 

]i£NT— DiBECTED  VERDICT. 

The  direction  of  a  verdict  ia  in  no  sense 
interlocntory,  but  is  a  final  judgment,  from  which 
a  writ  of  error  will  lie. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S§  426,  434,  464-477,  480, 
481;   Dec.  Dig.  f  78.*] 

2.  Trover  and  Conversion  (I  66*)— Direct- 
ed Verdict— Conflicting  evidence. 

This  was  an  action  of  trover,  where  the 
evidence  of  the  plaintiff  proved  title,  value, 
conversion,  and  demand  and  refusal  before  suit, 
and  the  defendant  admitted  these  elements  of 
the  case,  except  conversion,  as  to  which  the 
evidence  was  in  conflict.  Consequently  the  di- 
rection of  a  verdict  for  the  defendant  was  er- 
roneous. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  U  288-294;  Dec.  Dig. 
f  66.*] 

Error  from  City  Court  of  Blakely;  L.  M. 
Rambo,  Judge. 

Action  by  J.  R.  Legere  against  the  Blake- 
ly Gin  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

W.  W.  Wright,  of  Blakely,  for  plaintiff 
in  error.  Glessner  &  Park,  of  Blakely,  for 
defendant  In  error. 

HILL,  C.  J.  The  plaintiff  in  error  brought 
trover  against  the  Blakely  Gin  Company  to 
recover  a  bale  of  cotton.  At  the  conclusion 
of  the  evidence  the  court  directed  a  verdict 
for  the  defendant,  and  this  is  the  error  as- 
signedL  When  the  case  was  called  in  this 
court  a  motion  was  made  to  dismiss  the  writ 
of  error,  on  the  ground  that  there  was  no 
exception  to  any  final  judgment,  "but  only  to 
the  interlocutory  action  of  the  judge  in  di- 
recting the  jury  to  return  a  verdict." 

[1]  1.  There  is  no  merit  in  this  motion. 
It  has  been  repeatedly  held  by  the  Supreme 
Court  and  this  court  that  the  direction  of  a 
verdict  is  such  a  final  judgment  as  will  sup- 
port a  bill  of  exceptions.  Meeks  t.  Meeks, 
5  Ga.  App.  394,  63  S.  E.  270;  Dnggan  v. 
Monk,  5  Ga.  App.  206,  62  S.  E.  1017,  and 
citations;  Howell  ▼.  Pennington,  118  Ga. 
494,  45  S.  E.  272;  Scarborough  r.  Holder, 
127  Ga.  256,  56  S.  E.  293. 

[2]  2.  The  undisputed  evidence  shows  that 
the  bale  of  cotton  was  delivered  by  the  plain- 
tiff to  the  defendant  for  the  purpose  of  hav- 
ing It  ginned,  and  that  the  plaintiff  made  a 
demand  on  the  defendant  for  the  cotton,  and 
the  defendant  refused  to  deliver  it  to  him  or 
to  pay  him  its  value.  Indeed,  the  defendant 
>fdmits  these  facts,  but  defends  on  the 
ground  that  it  had  nothing  to  do  with  the 
iH)tton,  except  to  gin  it,  and,  after  it  was 
ginned,  to  place  it  on  a  platform,  from  which 
it  was  to  be  afterwards  hauled  by  a  dray- 
man of  the  Farmers'  Warehouse  to  the  ware- 

•For  other  esses  see  same  topic  and  secUon  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Beriet  ft  Rep'r  Indexes 


house,  where  it  was  to  be  held  subject  to  the 
order  of  the  plaintiff;  and  in  support  of 
this  defense  evidence  was  introduced  to  the 
effect  that  the  plaintiff,  when  the  cotton  was 
delivered  to  the  defendant,  instructed  the 
defendant  to  send  to  the  Farmers'  Ware- 
house, when  the  cotton  was  ginned  and  bal- 
ed, the  coupons  calling  for  it.  The  plaintiff 
denied  that  he  had  given  any  such  instruc- 
tions. Under  these  facts,  the  defendant  in- 
sisted in  the  court  below,  and  insists  here, 
that  no  conversion  of  the  cotton  was  shovni, 
and  that  the  plaintiff  failed  to  carry  the 
burden  which  the  law  imposed  upon  him  of 
proving  the  conversion;  that  the  proper  rem- 
edy was  an  action  on  the  case,  for  a  breach 
of  contract,  and  that  trover  did  not  lie;  in 
other  words,  that  the  bailor  should  have 
brought  an  action  ex  contractu  against  the 
bailee,  based  on  the  implied  contract  to  re- 
turn the  cotton  to  the  plaintiff  as  its  owner 
after  the  purpose  of  the  bailment  had  been 
accomplished.  Bates  v.  Bigby,  123  Ga.  727, 
51  S.  E.  717. 

Now,  the  undisputed  evidence  showed  ti- 
tle to  the  bale  of  cotton  in  the  plaintiff,  and 
that  its  value  was  $35.75,  and  the  plaintiff 
testified  that  he  delivered  this  bale  of  cot- 
ton to  the  defendant  for  the  purpose  of  hav- 
ing it  ginned;  that  after  doing  so,  and  be- 
fore this  suit  was  filed,  he  demanded  its  re- 
turn, and  the  defendant  refused  to  deliver  it 
to  him.  There  was  conflict  in  the  evidence 
as  to  whether  the  cotton  should  be  return- 
ed to  the  plaintiff  when  ginned  and  baled,  or 
whether,  when  ginned  and  baled,  the  defend- 
ant fully  performed  the  purpose  of  the  bail- 
ment when  it  placed  the  cotton  on  the  plat- 
form. The  evidence  also  showed  that  the 
bailee  not  only  refused,  on  demand,  to  de- 
liver the  cotton  to  the  plaintiff,  but  refused 
to  account  for  it  to  him.  Under  these  facts, 
we  think  a  conversion  by  the  defendant 
could  be  implied,  and  the  bailor  had  the 
right  to  sue  in  trover  on  the  contract  of 
bailment  and  recover  the  market  value  of 
the  property.  Llghtsey  v.  Lee,  8  Ga.  App. 
762,  70  S.  E.  179;  Wilson  Goal  &  Lumber  Go. 
V.  Hall  &  Brown  Woodworking  Machine  Co., 
97  Ga.  330,  22  S.  E.  530.'  In  short,  the  plain- 
tiff proved  title,  value,  conversion,  and  de- 
mand and  refusal  before  the  suit  was  insti- 
tuted. This  was  sufficient  to  make  out  his 
right  to  recover,  in  the  absence  of  any  de- 
fense. Pryor  v.  Brady,  115  Ga.  850,  42  S. 
E.  223.  The  defendant  conceded  all  the  ele- 
ments of  a  trover  suit,  except  the  fact  of 
conversion,  and,  as  stated,  we  think  that  a 
conversion  could  be  Implied,  under  the  facts 
sworn  to  by  the  plaintiff.  The  action  of 
trover  is  founded  upon  a  concurrent  right  of 
property  and  possession,  and  any  act  of  the 
defendant  which  negatives  or  is  inconsistent 
with  this  right  amounts  in  law  to  a  conver- 
sion. Roper  Wholesale  Grocery  Co.  v.  Faver, 
8  Ga.  App.  178,  68  S.  E.  8fi3.    Certainly  the 
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law  wonld  cast  upon  tbe  bailee  the  duty  of 
exercising  due  care  and  diligence  In  keeping 
and  protecting  the  property  intrusted  to  him 
by  the  bailor,  and  there  was  evidence  from 
which  the  jury  could  well  have  inferred 
that  this  duty  of  diligence  had  not  been 
fully  performed  by  the  gin  company  in  ref- 
erence to  the  bale  of  cotton. 

We  conclude  that  the  eyidence,  Instead 
of  demanding  a  verdict  for  the  defendant, 
if  sufficient  to  have  justified  the  direction  of 
a  verdict  at  all,  demanded  that  the  verdict 
be  for  the  plaintifT.  Certainly  there  was 
such  conflict  on  the  question  of  conversion  as 
would  have  required  a  submission  of  the 
case  to  the  jury. 

Judgment  reversed. 

POTTLB»  J.,  disqualified. 


(U  Oa.  App.  278) 

FLORIDA    CENT.    R.    CO.   t.   CHEROKEE 
SAWMHiL  CO.     (No.  4,005.) 

CCpurt  of  Appeals  of  (Georgia.    July  2,  1912.) 

(Bylldbu9  hy  the  Court.) 

Sar-Orp  and  Coitntbbclaim  (5  38*y— Plead- 
ing— Sufficiency. 

The  allegations  in  the  answer  showed  a 
valid  set-off,  and  the  court  erred  in  striking  it. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  |{  54,  55;  Dec  Dig.  f 

QO.    J 

Error  from  City  Court  of  ThomasviUe;  W. 
H.  Hammond,  Judge. 

Action  by  the  Cherokee  Sawmill  Ck>mpany 
against  the  Florida  Central  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

The  Cherokee  Sawmill  Ck>mpany  brought 
suit  against  the  Florida  (Central  Railroad 
Company  on  a  promissory  note.  The  defend- 
ant admitted  the  execution  of  the  note,  but 
filed  a  plea  of  set-off,  alleging,  in  substance, 
that  it  delivered  at  a  designated  time  to  the 
plaintiff  nine  flat  cars,  to  be  used  in  the 
plaintiff's  sawmill  operations;  that  tiie 
plaintiff  used  the  cars,  and  by  reason  of 
usage  and  rough  wear  they  became  worn  out 
and  of  no  value,  and'  the  plaintiff  was  there- 
fore indebted  to  the  defendant  in  the  value 
of  the  cars  at  the  time  of  delivery  to  the 
plaintiff,  to  wit,  $3,857,  with  interest;  also 
that  the  plaintiff  after  it  had  used  these  cars 
as  above  stated,  agreed  to  pay  the  full  val- 
ue thereof — the  plea  being  based  both  upon 
an  implied  contract  to  pay  for  the  cars  and 
upon  an  express  promise  to  pay  for  them. 


made  after  their  destruction.  The  plaintiff 
moved  to  strike  the  answer,  and  contended 
that  the  matters  alleged  therein  as  a  defense 
sounded  in  tort,  and  could  not  properly  be 
pleaded  as  a  set-off  against  a  suit  on  a  note. 
The  court  passed  an  order  striking  the  an- 
swer "for  its  insufficiency  in  law,^  and  ren- 
dered judgment  in  favor  of  the  plaintiff  for 
the  principal,  interest,  and  costs.  The  case 
is  here  on  exceptions  to  the  order  striking 
the  plea,  and  to  the  final  judgment  upon  the 
note. 

Branch  ft  Snow,  of  Quitman,  and  Theo- 
dore Titus,  of  ThomasviUe,  for  plaintiff  in 
error.  Roscoe  Luke,  of  ThomasviUe,  for  de- 
fendant in  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  The  judge  erred  in  striking  the  plea. 
The  allegations  of  the  plea  do  not  sound  in 
tort,  but  are  based  upon  an  Implied  contract, 
which  arose  between  the  plaintiff  and  the  de- 
fendant at  the  time  of  the  delivery  of  the 
cars.  This  implied  contract  was  to  pay  to 
the  plaintiff  the  value  of  the  cars,  if  they 
were  destroyed  by  any  act  of  the  defendant 
which  in  law  amounted  to  a  conversion,  or  to 
pay  the  reasonable  hire  of  the  cars,  although 
they  might  not  have  been  converted,  but  were 
eventually  destroyed  by  the  ordinary  and 
natural  wear  and  tear.  The  plea  seems,  how- 
ever, to  contemplate  the  first  contingency 
mentioned,  and  not  the  latter.  Even  if  the 
cause  of  action  had  partaken  both  of  the  na- 
ture of  a  tort  and  of  a  contract,  the  defend- 
ant had  the  right  to  waive  the  tort  involved 
in  the  destruction  or  use  of  the  cars,  and  to 
sue  for  their  value,  basing  its  claim  upon  an 
implied  promise  to  pay  for  them  in  the  one 
case,  or  to  pay  the  reasonable  value  of  their 
hire  in  the  other  case.  Under  these  cir- 
cumstances the  law  presumes  a  promise  to 
pay.  ava  (Dode  1910,  S  4406;  Buchanan  t. 
McClain,  110  Ga.  477,  35  S.  E.  665.  Besides, 
the  plea  contains  the  further  allegation  that 
the  plaintiff  expressly  agreed  to  pay  to  the 
defendant  the  value  of  the  cars  after  they 
had  been  rendered  worthless  by  usage.  This 
express  promise  to  pay  constituted  a  con- 
tract which  could  be  set  off  against  the  note^ 
and  the  demurrer  to  the  plea  admits  that 
this  promise  was  made.  For  both  reasons, 
therefore,  we  think  it  clear  that  the  defense 
relied  upon  arose  ex  contractu,  and  not  ex 
delicto,  and  the  court  erred  in  striking  the 
answer  and  entering  up  judgment  on  the 
note. 

Judgment  reversed. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  IndexM 
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BISHOP  ▼.  STATE.    (No.  4,178.) 
(Court  of  Appeals  of  Georgia.    July  2,  1912.) 

(SyUaluM  (y  the  Court.) 
1.  GsnaiVAL  Law    (f  1028*)— Appka]>-Dis- 
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Where  the  only  assignment  of  error  tn  a 
bin  of  exceptions  brought  to  the  Court  of  Ap- 
peals is  upon  the  refusal  to  allow  a  demand  for 
trial  in  a  criminal  case,  no  question  is  present- 
ed which  the  reriewing  court  can  determine, 
and  the  writ  of  error  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2583-2598;  Dec  Dig.  | 
1023.*] 

(Additional  SyUahui  hy  Bdit4>Hal  Staf.) 

2.  Cbihiiial  Law  {%  576*)— TsiAir-RErasAL 

OF  Demand— DisoHABGB. 

Where  a  demand  for  a  criminal  trial  has 
been  regularly  made,  and  two  regular  terms  of 
court  are  thereafter  held,  and  accused  is  not 
placed  on  trial,  Eis  discharge  results  automatic- 
ally, prorided  qualified  juries  were  impaneled, 
and  tne  failure  to  try  is  not  due  to  the  Tolun- 
tary  absence  of  accused,  or  to  some  other  con- 
duct on  the  part  of  himself  or  counsel. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1297-1304;  Dec  Dig.  % 
676.*] 

Error  from  Superior  Court,  WUtfleld 
Connty ;  A.  W.  Flte,  Judge. 

Harry  Bishop  was  convicted  of  burglary. 
Conylction  was  set  aside,  and  new  trial  or- 
dered. From  an  order  refusing  a  demand 
for  trial,  defendant  brings  error.    Dismissed. 

Maddoz,  McCamy  ft  Shumate  and  Geo.  G. 
Glenn,  all  of  Dalton,  for  plaintiff  in  error. 
T.  O.  Milner,  Sol.  Geo.,  of  Cartersville,  and 
Gea  W.  Stevens,  of  Atlanta,  for  the  State. 

POTTLB,  J.  The  accused  was  Indicted  for 
burglary.  On  June  8,  1910,  his  demand  for 
trial  was  allowed  and  entered  of  record.  On 
December  5,  1910,  he  was  convicted,  and  on 
April  11,  1911,  the  conviction  was  set  aside 
by  the  Court  of  Appeals  and  a  new  trial  or- 
dered, upon  the  ground  that  the  evidence, 
resting  solely  upon  the  testimony  of  an  ac- 
complice, was  not  legally  sufficient  to  sup- 
port the  verdict.  Bishop  ▼.  State,  9  Ga.  App. 
206,  70  S.  E.  976.  At  the  July  term,  1911,  at 
the  October  term,  1911,  and  at  the  January 
term,  1912,  the  case  was  continued  upon  mo- 
tion of  the  state,  over  the  objection  of  the 
accused,  who  was  present  In  court  at  each 
of  the  three  terms,  demanding  a  trial.  At 
the  January  term,  1912,  exceptions  pendente 
lite  were  duly  certified  and  filed,  complain- 
ing of  the  refusal  of  the  trial  court  to  "grant 
said  demand  [for  trial]  and  allow  the  same 
to  be  entered  of  record.'*  At  the  April  term, 
1912,  the  case  was  again  called  for  trial, 
whereupon  the  accused  announced  ready, 
and  moved  that  he  either  be  tried  or  dis- 
charged and  acquitted.  At  all  of  the  terms 
above  specified  juries  were  regularly  impan- 
eled and  qualified  to  try  the  accused.  It 
does  not  appear  what  disposition  was  made 
of  the  case  after  the  April  term,  1912. 


The  trial  Judge  certifies  that  "there  Is  no 
doubt  of  the  guilt  of  movant,  but  as  yet  the 
state  has  not  been  able  to  get  additional  ev- 
idence sufficient  to  sustain  a  verdict  of  guilty 
under  the  ruling  of  the  Court  of  Appeals, 
and,  besides,  movant  Is  a  *dope  fiend'  and 
needs  restraint"  The  bill  of  exceptions  con- 
tains an  assignment  of  error  upon  the  excep- 
tions pendente  lite  filed  at  the  January  term, 
1912,  but  does  not  contain  any  exception  to 
the  refusal  of  the  court  to  discharge  the  pris- 
oner at  the  April  term,  1912.  A  motion  to 
dismiss  the  writ  of  error  has  been  filed  by 
the  solicitor  general,  upon  the  ground  that 
there  is  no  exception  to  any  final  Judgm^it, 
and  that  the  case  Is  still  pending  in  the  tri- 
al court 

There  being  no  exception  to  the  refusal  of 
the  court  to  discharge  the  accused,  but  only 
an  exception  to  the  refusal  to  graut  a  de- 
man<}  for  trial,  there  is  no  exception  either 
to  a  final  Judgment,  or  to  a  Judgment  which 
would  have  been  final  if  rendered  as  claim- 
ed. The  question  sought  to  l)e  made  is 
therefore  not  regularly  before  the  court 
Sharpe  v.  State,  10  Ga.  App.  212,  73  S.  B.83; 
Maples  V.  State,  10  Ga.  App.  786,  74  S.  S. 
89.  But  as  the  accused  can  still  raise  the 
point  and  from  an  adverse  decision  prose- 
cute to  this  court  another  writ  of  error,  we 
will  Indicate  our  views,  in  order  to  obviate 
the  necessity  of  another  appeal.  Where  a 
demand  has  been  regularly  made  and  allow- 
ed, and  two  regular  terms  of  court  are  there- 
after lield,  and  the  accused  Is  not  placed  on 
trial,  no  motion  to  acquit  is  necessary,  but 
the  discharge  of  the  accused  results  automat- 
ically, by  operation  of  law,  provided  quali- 
fied Juries  were  impaneled  competent  to  try 
the  case,  and  the  failure  to  try  Is  not  due  to 
the  voluntary  absence  of  the  accused,  or  to 
some  other  conduct  on  the  part  of  himself  or 
his  counsel.  Flagg  v.  State,  74  S.  B.  562. 
The  demand  of  the  accused  was  not  satisfied 
by  the  trial,  the  conviction  in  which  was  set 
aside  by  the  Court  of  Appeals  and  a  new 
trial  awarded;  but  the  demand  stood  over 
to  be  complied  with  at  the  next  term  after 
the  remittitur  from  this  court  was  entered 
in  the  trial  court  Gordon  v.  State,  106  Ga. 
121,  82  8.  B.  82. 

The  effort  of  the  learned  trial  Judge  to 
vindicate  the  majesty  of  the  law,  and  his  re- 
luctance to  permit  one  clearly  guilty  of  a 
crime  to  escape  upon  a  mere  technicality, 
are  to  be  commended ;  but  we  think  the  law 
is  equally  clear  that  the  prisoner  was  en- 
titled to  his  discharge.  The  statute  requir- 
ing the  state  to  place  the  accused  on  trial  at 
the  second  term  after  demand  therefor  has 
been  allowed  was  passed  in  aid  of  the  con- 
stitutional guaranty  of  a  speedy  trial.  If 
the  accused  is  guilty,  the  failure  of  the  state 
to  obtain  evidence  necessary  to  convict  un- 
der well-settled  rules  of  law,  furnishes  no 
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justification  for  disregarding  the  plain  re- 
quirements of  tbe  statute.  Cases  may  arise 
in  the  future  where  innocent  men  may  suf- 
fer from  the  announcement  of  a  precedent 
which  in  a  particular  case  would  seem  to 
bring  about  substantial  Justice,  and  this  fur- 
nishes the  chief  argument  In  favor  of  a  rigid 
adhereuce  to  the  rules  and  principles  which 
have  been  prescribed  for  the  government  of 
all  trials;  nor  should  we  lose  sight  of  the 
fact  that  under  our  system  there  can  be  no 
legal  determination  of  guilt  until  after  a 
fair  trial  and  a  conviction  upon  sufficient 
evidence  by  an  impartial  Jury.  Until  this 
result  is  reached  the  accused  is  presumed  by 
the  law  to  be  innocent,  and,  unless  one 
charged  with  crime  is  to  receive  the  benefit 
of  this  presumption,  he  need  only  be  ac- 
cused to  be  condemned.  The  accused  is  en- 
titled to  his  discharge.  Indeed,  under  the 
facts  appearing  in  the  record,  he  Is  already 
discharged,  and  no  action  of  the  court  Is  nec- 
essary to  bring  about  this  result 
Writ  of  error  dismissed. 


(10  Ga.  App.  852) 

TAYLOR  et  aL  v.  MATTHEWS  et  aL 

(No.  3,327.) 

(Court  of  Appeals  of  Georgia.    Feb.  24,  1912.) 

(SyUahug  hy  the  Court.) 

1.  Schools  and   School  Districts  (SS   66, 
79,  114*)— OincEES— PowBHS. 

The  trostees  of  the  school  districts  creat- 
ed under  the  proTisions  of  section  1531  of  the 
Political  Code  of  1910,  are  empowered  to  make 
contracts  in  relation  to  school  matters,  and  to 
acquire  and  hold  land  and  other  property  for 
school  purposes,  and  are  invested  with  capacity 
to  sue  and  be  sued  where  their  rights  or  liabili- 
ties as  school  trustees  are  involved. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts.  CJent  Dig.  §§  162-167,  188- 
191,  271;    Dec  Dig.  §§  65,  79,  114.*1 

2.  Schools  and  School  Districts  (f  111*)— 
Officebs— Powers. 

In  the  absence  of  express  legislation  to 
the  contrary,  sound  public  policy  requires  that 
the  exercise  by  the  board  of  trustees  of  a 
school  district  of  its  discretion  as  to  the  ex- 
penditure of  funds  raised  by  taxes  from  the 
citizens  of  the  district  for  educational  purposes 
should  not  be  interfered  with  or  controlled, 
unless  there  is  a  manifest  abuse  of  discretion, 
or  an  expenditure  of  the  funds  for  some  pur- 
pose wholly  disconnected  therefrom. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §§  265-268;  Dec. 
Dig.  S  111.*] 

3.  Schools  and  School  Distbigts  (§  79*)— 
O  FFiCERs— Powers. 

School  funds  derived  from  local  taxation 
within  a  school  district  may  properly  be  ex- 
pended by  the  trustees  of  the  district  in  pro- 
tecting or  preserving  the  right  of  local  taxation 
for  educational  purposes,  bv  the  employment  of 
an  attorney,  or  in  other  legitimate  expenses, 
necpssnry  for  presenting  their  rights  in  the 
adjudicHtion  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §§  188-191;  Dec. 
Dig.  §  70.*  1 


4.  Schools  and  School  Distbigts  (f  159*)— 
Tuition— Authority  op  Trustees. 

It  is  within  the  power  of  trustees  of  any 
school  district  in  this  state  to  provide  means 
by  which  all  children  of  school  age  in  that  dis- 
trict may  receive  the  benefit  of  the  school  fund 
belonging  to  the  district.  And  to  that  end 
they  may  either  contract  with  the  trustees  of 
an  adjoining  school  district  for  the  payment  of 
the  tuition  of  nonresident  pupils  to  themselves, 
or  agree  to  pay  to  the  trustees  of  an  adjoining 
school  district,  whether  in  the  same  or  in  an 
adjoining  county,  the  tuition  of  resident  pupils 
when  they  determine  that  these  pupils  can 
more  advantageously  or  conveniently  attend  the 
school  of  the  adjoining  district  than  the  school 
of  the  district  in  which  they  reside. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §f  330,  331;  Dec 
Dig.  §  159.*] 

6.  Schools  and  School  Districts  (§  110*)— 
Funds— Statutory  Provisions— Repeal. 
The  title  to  public  school  money  paid  into 
the  hands  of  trustees  of  a  school  district  while 
local  taxation  for  school  purposes  was  in  force 
is  unaffected  by  the  fact  that  the  local  tax  law 
was  thereafter  repealed  or  abolished  by  the 
provisions  of  section  1536  of  the  Political  Ck>de 
of  1910. 

gSd.  Note. — For  other  cases,  see  Schools  and 
ool  Districts,  Cent  Dig.  §§  261-264;    Dec. 
Dig.  S  110.*] 

6.  Schools  and  School  Districts  (§  63*)^ 
Officers— Actions  on  Bond— Evidence. 
The  judgment  was  authorized  by  the  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §i  149-160;  Dec. 
Dig.  S  63.*] 

Error  from  City  Court  of  Oarrollton; 
Jas.  Beall,  Judge. 

Action  by  W.  A.  Taylor  and  others,  trus- 
tees, against  G.  S.  Matthews  and  others. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    AfBrmed. 

Taylor  and  Brooks,  as  trustees  of  Wesley 
Chapel  school  district  in  Carroll  county,  sued 
Matthews,  as  principal,  and  Griffin,  as  sure- 
ty, on  a  bond  given  by  Matthews  as  treas- 
urer of  a  former  board  of  trustees  of  the 
school  district.  The  petition  alleged  a  breach 
of  the  bond,  and  a  consequent  Indebtedness 
to  the  petitioners  as  trustees  In  the  sum  of 
$106.35,  with  interest,  by  reason  of  the  fact 
that  Matthews,  as  trea8urer,r  had  failed  to 
turn  over  to  his  successor  in  office,  or  fully 
account  for,  that  amount  of  the  funds  In- 
trusted to  him.  It  alleged  that  the  sum 
sued  for  was  paid  out  illegally.  In  that  Mat- 
thews paid  from  the  school  fund  $50  to  an 
attorney  as  a  fee  for  resisting  proposed 
legislation  atfecting  Wesley  Chapel  school 
district,  $6.35  for  railroad  fare  and  expenses 
of  certain  persons  coming  to  Atlanta  to  re- 
sist the  proposed  legislation,  and  $50  to  a 
teacher  whose  school  was  in  Paulding  county 
for  teaching  children  who  resided  in  Wes- 
ley Chapel  school  district.  The  bond  of  Mat- 
thews as  treasurer  contained  the  condition 
that:  "Whereas  the  said  obligees  [J.  W. 
Brooks,  W.  E.  Smith  and  G.  S.  Matthews 
as  trustees  of  the  Wesley  Chapel  local  tax 
school  district]  elected  said  Mathews,  prin- 
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clpal,  treasurer  of  said  board  of  trustees,  now, 
should  he  fully  discharge  the  duties  of  said 
office  and  faithfully  account  to  said  obligees 
for  all  funds  coming  into  his  hands  as  treas- 
urer, and  return  such  as  may  be  in  hand 
when  his  term  expires  to  his  successor,  then 
this  bond  to  be  void^  otherwise  of  full  force 
and  eflPect*' 

Matthews  pleaded  that  he  had  fully  dis- 
charged his  duties  as  treasurer,  and  had 
fuUy  accounted  to  the  proper  authorities  for 
all  money  received.  He  admitted  the  pay- 
ment of  the  attorney's  fee  of  $50,  and  de- 
fended upon  the  ground  that  the  payment 
was  in  pursuance  of  a  contract  made  with 
the  attorney  by  his  associates  and  himself 
as  trustees  under  the  following  circum- 
stances: '*The  people  of  said  district  had 
voted  the  local  tax  law  In,  and  the  trustees 
had  successfully  resisted  their  efforts  to  set 
aside  the  law  in  the  courts  by  securing  a 
decision  in  favor  of  the  school  in  the  Su- 
preme Court  Mr.  Holdemess  being  of  counsel 
for  said  trustees  in  said  ligitation,  and  the 
movants  in  said  litigation  then  proposed  to 
have  passed  by  the  Georgia  Legislature  a 
local  bill,  which  was  drafted  and  presented 
to  the  proper  committee,  abolishing  the 
school  district,  and  he  was  employed  by  the 
board  to  make  an  argument  on  the  constitu- 
tionality of  said  bill  before  a  house  commit- 
tee. The  committee  took  the  view  he  pre- 
sented, and  kOled  the  bilL"  Aa  to  the  pay- 
ment of  the  $6.35,  the  defendant  pleaded  that 
'i;he  trustees  thought  that  said  legislation 
was  vicious.  They  knew  that  quite  a  num- 
ber of  people  would  testify  before  said  com- 
mittee in  favor  of  the  bill.  Therefore  it  was 
suggested  by  the  board  that  Mr.  Matthews, 
Mr.  Smith,  and  Prof.  Ira  Williams  should 
also  appear  before  said  committee,  which 
they  did,  and  the  actual  expenses  of  said 
trip  charged,  all  of  which  was  in  the  inter- 
est of  the  school  as  they  conceived  it.  Aft- 
er the  killing  of  the  bill,  the  defendant  Mat- 
thews was  directed  by  the  president  of  the 
board  to  issue  a  draft  in  favor  of  Mr.  Hol- 
demess, and  to  issue  a  draft  covering  the 
expenses  of  the  said  parties  who  testified  be- 
fore said  committee.  They  plead  and  insist 
that  the  same  was  in  the  interest  of  the 
school,  and  insist  that  they  had  a  legal  right 
to  make  such  an  expenditure  for  the  protec- 
tion of  the  school  interests  of  said  district.** 
The  defendants  admitted,  also,  that  Mat- 
thews paid  $50  to  J.  R.  Ck>le,  teacher  of  the 
county  of  Paulding,  in  settlement  of  the  tui- 
tion of  children  living  in  Wesley  Chapel 
school  district  who  attended  the  Cole  school, 
but  pleaded  as  justlflcatloA  of  his  action  that 
he  was  instructed  by  the  county  board  of 
education  of  Carroll  county  to  make  the 
payment.  It  was  pleaded,  further,  that  at 
the  time  a  settlement  was  demanded  of 
Matthews  by  Taylor,  one  of  the  plaintiff 
trustees,  an  election  had  been  held  which 
had  resulted  against  local  taxation;  the  elec- 


tion being  held  in  December,  1909,  and  Tay- 
lor not  being  commissioned  by  the  county 
board  of  education  until  January  6,  1910; 
also,  that,  after  the  repeal  of  the  local  tax 
law,  the  trustees  of  the  school  district  had 
no  right  to  receive  the  funds  in  the  hands 
of  Matthews,  but  that  the  county  board  of 
education  of  Carroll  county  alone  had  the 
right  to  receive  the  funds  in  his  hands,  and 
that  Matthews  made  a  full  and  complete 
settlement  with  the  county  board.  It  was 
also  pleaded  that,  before  making  the  settle- 
ment with  the  county  board  of  education, 
Matthews  consulted  the  Attorney  General 
and  the  state  school  commissioner,  and  was 
directed  to  settle  with  the  county  board  of 
education  of  Carroll  county,  and  required  by 
law  not  to  settle  with  Taylor,  and  that  In 
the  settlement  with  the  county  board  the 
authority  of  the  trustees  of  the  school  dis- 
trict to  employ  counsel  and  send  witnesses 
before  the  legislative  committee  to  testify 
in  behalf  of  the  school  was  recognized. 

The  bond  signed  by  Matthews  was  put  in 
evidence,  and  the  case  was  submitted  to  the 
decision  of  the  trial  Judge,  without  the  in- 
tervention of  a  Jury,  upon  the  following 
agreed  statement  of  facts:  'Tlaintiffs  in 
this  case  are  the  only  trustees  of  Wesley 
Chapel  school  district  in  said  county.  J.  F. 
Brooks  was  elected  and  qualified  as  such 
trustee  in  December,  1908.  W.  A.  Taylor 
was  elected  in  December,  1909,  and  qualified 
in  February,  1910.  J.  F.  Brooks  succeeded 
J.  W.  Brooks  as  trustee.  Taylor  succeeded 
G.  S.  Matthews.  W.  E.  Smith  was  third 
trustee,  and  resigned  after  Taylor  qualified. 
No  successor  has  been  elected.  On  Decem- 
ber 12,  1907,  J.  W.  Brooks,  G.  S.  Matthews, 
and  W.  E.  Smith. were  trustees  of  said  local 
school  district.  Previous  thereto  said  Mat- 
thews was  elected  secretary  and  treasurer 
of  said  board,  and  executed  and  delivered 
the  bond  sued  on  on  December  12,  1907,  with 
M.  E.  Griffin  as  security.  On  July  27,  1908, 
said  Matthews  paid  out  of  the  funds  in  his 
hands  as  secretary  and  treasurer  $6.35  rail- 
road fare  to  Atlanta  and  return  for  three 
men  to  testify  before  a  house  committee  in 
behalf  of  the  school  in  resisting  a  Ipcal  bill 
affecting  said  school  district,  looking  to  the 
abolishment  of  local  tax;  also,  March  11, 
1909,  paid  S.  Holdemess  out  of  said  funds 
$50  for  appearing  before  said  legislative  com- 
mittee in  opposition  to  said  local  bill,  he  hav- 
ing advised  that  said  local  bill  was  uncon- 
stitutional. The  bUl  did  not  pass.  On  Jan- 
uary 3,  1910,  said  Matthews,  as  said  treasur- 
er, paid  out  of  said  fund  to  J.  R.  Cole,  a 
teacher  of  Paulding  county,  $50  for  teach- 
ing the  pupils  of  Wesley  Chapel  school  dis- 
trict attending  said  Cole's  school  in  Pauld- 
ing county,  in  pursuance  of  the  following 
order  of  the  county  board  of  education:  'De- 
cember 28,  1908.  The  trustees  of  Wesley 
Chapel  local  tax  school  district  and  some 
of  the  citizens  of  said  district  appeared  be- 
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fore  the  board,  asking  that  this  board  re-r 
lieve  the  sltoation  1b  said  district  by  cutting  | 
the  lines  in  said  district  or  recommending 
the  paying  of  teachers  in  other  contiguous 
schools  the  pro  rata  part  of  the  school  fund 
for  said  pupils,  or  the  location  of  another 
school  In  said  district  Upon  consideration 
this  board  of  education  recommend  tliat  the 
local  trustees  of  Wesley  Chapel  local  dis- 
trict transfer  such  pupils  as  are  too  incon- 
renlently  situated  to  attend  the  Wesley 
Chapel  school  to  such  other  schools  as  they 
may  see  proper,  paying  for  same  out  of  the 
appropriations  made  by  the  board  of  educa- 
tion to  said  district  and  out  of  the  local 
tax  collected  In  said  district'  The  fOM 
above  referred  to  was  paid  by  order  of  the 
majority  of  the  local  board  of  trustees;  J. 
W.  Brooks  being  absent  The  said  |50  paid 
8.  Holdemess  was  paid  In  pursuance  of  a 
contract  made  by  a  majority  of  the  local 
board  of  trustees;  Brooks  not  being  present 
On  the  1st  of  February,  1910,  J.  F.  Brooks, 
as  treasurer  of  said  local  board,  demanded 
the  aforesaid  sums  of  money  of  said  G.  S. 
Matthews,  and  he  refused  to  pay  the  same 
to  him.  Prior  to  said  demand  said  J.  F. 
Brooks  had  been  elected  secretary  and  treas- 
urer, and  qualified  as  such  by  giving  bond. 
On  December  7,  1909,  there  was  an  election 
held  in  said  district  on  the  question  as  to 
whether  or  not  local  tax  should  continue  or 
be  abolished,  which  resulted  In  the  abolition 
of  local  tax  for  said  district  On  the  17th 
of  February,  1910,  the  board  of  education  of 
Carroll  county  authorized  the  county  school 
commissioner  to  have  a  settlement  with  O. 
S.  Matthews,  treasurer  of  said  local  tax 
school  district,  and  to  take  charge  of  such 
funds  as  may  be  in  his  hands  as  such 
treasurer,  and  also  to  receive  as  such  coun- 
ty school  commissioner  such  funds  as  may 
be  in  the  hands  of  M.  BL  Griffin,  tax  collec- 
tor, of  local  tax  collected  by  him  and  now 
In  his  hands,  this  action  taken  in  pursuance 
of  a  ruling  of  the  Attorney  General.  On 
February  20,  1910,  In  pursuance  of  said  ac- 
tion of  said  county  board  of  education,  J. 
S.  Travis,  as  county  school  commissioner, 
had  a  settlement  with  the  said  G.  S.  Mat- 
thews as  said  treasurer,  and  approved  his 
accounts,  paying  out  said  items,  receiving 
from  him  $02.47,  and  receipting  him  in  full 
for  all  funds  In  his  hands  as  treasurer." 
The  court  rendered  Judgment  In  favor  of 
the  defendants,  and  the  plalntiifs  assign 
error  upon  the  Judgment 

W.  F.  Brown  and  C.  E.  Roop,  both  of  Car- 
roUton,  for  plaintiffs  in  error.  S.  Holdemess, 
of  CarroUton,  for  defendants  In  error. 

RUSSELL,  J.  (after  stating  the  facts  as 
above).  [1]  1.  Under  the  pleadings  and  the 
evidence  the  first  question  which  arises  is  as 
to  the  power  of  the  trustees  of  a  school  dis- 
trict, and  especially  as  to  their  power  and 


authority  to  bring  a  suit  We  deal  with  this 
phase  of  the  case  first,  because  the  defend- 
ant in  his  plea  questions  the  right  of  the 
present  trustees  to  pursue  the  Instant  ac- 
tion, and  also  because  it  seems  to  us  that* 
if  the  trustees  of  the  school  districts  pro- 
vided for  by  law  can  employ  counsd  and 
maintain  an  action  brought  upon  a  breach 
of  their  treasurer's  bond,  perhaps  the  trus- 
tees of  the  same  district  would  be  authoriz- 
ed, in  their  discretion,  to  employ  counsel  to 
Invoke  the  protection  of  their  rights  In  an- 
other proceeding  and  In  a  different  forum; 
and  even  to  ap];>ear  before  a  legislative  com- 
mlttee  in  opposition  to  proposed  legislatloii 
directly  affecting  the  trust  with  the  preser- 
vation and  administration  of  which  the  trus- 
tees are  charged.  By  the  terms  of  Political 
Code  1910,  11  1531,  1532,  1533,  provision  is 
made  for  the  creation  of  school  districts  in- 
to which  the  law  requires  each  county  to  be 
subdivided,  for  the  election  of  three  trustees 
for  each  school  district,  and  for  the  election 
of  a  secretary  and  treasurer,  who  must  be 
a  member;  and  section  1537  prescribes  the 
powers  and  duties  of  the  trustees  and  of  the 
secretary.  Some  of  the  duties  of  the  trus- 
tees are  specifically  defined  In  the  Code,  but 
many  of  their  duties  and  powers  must  be 
implied  from  the  nature  of  the  office  and 
the  trust  imposed  upon  them.  In  the  ab- 
sence of  an  express  d^nition  of  their  pow- 
ers, or  of  any  limitation  upon  them  in  the 
statute,  it  must  be  assumed  that  there  is  an 
implied  grant  of  enough  power  to  enable 
these  trustees  to  discharge  the  duties  and 
to  effectuate  the  trust  imposed  upon  th^n. 
This  view  has  been  taken  in  other  Jurisdic- 
tions. The  trustees  of  school  districts  are 
generally  vested  with  the  power  of  making 
contracts  in  relation  to  school  mattera  Thej 
have  been  empowered  by  statute,  in  this 
state,  to  borrow  money  for  certain  purposes, 
and  usually  they  have  power  to  acquire  and 
hold  land  and  other  property  for  school  pur* 
poses,  and  are  invested  with  capacity  to  sue 
and  be  sued  where  the  rights  of  their  trust  are 
Involved.  25  Am.  ft  Bug.  Enc  of  Law  (2d  Ed.) 
44, 45,  and  citations.  We  may  remark,  in  pass- 
ing, that  the  rights  of  the  plaintiffs  to  bring 
the  present  suit  depend  upon  the  assertion 
of  this  principle. 

[2]  2.  It  is  apparent  from  consideration  of 
the  various  sections  of  the  Code  which  deal 
with  the  organization  and  administration  of 
our  public  school  system  that  it  was  the  in- 
tention of  the  Legislature  to  deal  with  the 
subject  in  a  broad,  general  way,  leaving  mat- 
ters of  detail  largely  to  the  discretion  of 
those  specially  charged  with  the  conduct  of 
our  public  school  system.  See  Political  Code 
1910,  tit  11,  c.  4,  art  9,  which  article  deals 
with  the  formation  of  school  districts,  the 
election  of  trustees,  and  the  levy  of  local  tax 
for  public  schools  both  by  counties  and  by 
school  districts.  It  is  declared,  in  section 
1545,  tliat  "it  is  the  purpose  and  spirit  of 
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this  article  to  encourage  Individual  action 
and  local  self-lielp  upon  the  part  of  the 
school  districts,"  but  "it  Is  expressly  under- 
stood that  the  general  school  laws  of  this 
state  as  administered  by  the  county  board  of 
education  shall  be  observed.'*  We  apprehend 
this  section  to  mean  that  as  the  county  board 
of  education  is  subordinate  to  the  state  board 
of  education  and  to  the  state  commissioner 
of  education,  who  is  its  chief  executive  offi- 
cer, so.  the  authorities  of  a  school  district 
laid  out  according  to  law  Is  to  be  subordi- 
nate to  the  regulations  of  the  county  board 
of  education,  and  nevertheless  individual  ac- 
tion and  local  self-help  on  the  part  of  the 
school  district  is  to  be  given  the  fullest  rec- 
ognition by  those  charged  with  administra- 
tion of  our  public  school  system  who  are 
superior  in  authority  to  the  school  district 
authorities.  Naturally  this  would  call  for 
an  application  of  very  liberal  rules  when  the 
exercise  of  the  discretion  of  the  local  board 
In  the  expenditures  of  the  funds  intrusted  to 
them  is  to  be  reviewed.  Of  course,  the  ex- 
penditure of  school  money  for  any  purpose 
foreign  to  the  school,  and  not  connected  with 
Its  maintenance,  would  be  contrary  to  law. 
On  the  other  hand,  occasions  might  arise  In 
which  the  interest  of  the  school  would  be 
subserved  by  the  use  of  a  portion  of  its  funds 
for  other  purposes  than  the  mere  payment 
of  its  teachers  or  even  the  building  or  re- 
pairing of  schoolhouses.  The  safety  of  funds 
already  in  hand  might  be  involved,  or  the 
power  to  raise  any  funds  in  the  future  might 
be  threatened.  In  such  case  it  cannot  be 
said  that  any  expense  necessary  to  preserve 
unimpaired  the  trust  delegated  could  not  be 
properly  made  by  the  school  trustees  from 
the  school  funds.  To  hold  otherwise  would 
be  to  say  that  In  a  supposable  case  those 
who  are  charged  with  the  administration  of 
the  school  interest  of  a  school  district  must 
stand  idly  by  and  lose  all,  for  want  of  pow- 
er to  save  their  rights  by  the  use  of  those 
means,  which  must  be  employed  by  others 
under  similar  drcumstances.  In  the  absence 
of  express  legislation  to  the  contrary,  sound 
public  policy  requires  that  the  exercise  by 
the  board  of  trustees  of  a  school  district  of 
its  discretion  as  to  the  expenditure  of  the 
funds  raised  by  taxes  from  the  citizens  of 
the  district  should  not  be  controlled  or  inter- 
fered with,  unless  there  is  a  manifest  abuse 
of  discretion,  or  unless  funds  raised  by  taxa- 
tion f^r  educational  purposes  for  some  pur- 
pose wholly  disconnected  therefrom. 

[31  8.  It  would  seem  to  be  implied  from 
the  language  used  in  section  1547  that  it  is 
•the  policy  of  the  state  to  encourage  Individual 
action  and  local  self-help  In  the  school  dis- 
tricts, and  this  can  best  be  done  by  allowing 
the  greatest  possible  freedom  of  action  on 
the  part  of  the  local  trustees,  especially  in 
the  expenditure  of  funds  raised  by  local  tax- 
ation. It  would  seem  to  be  in  consonance 
with  the  spirit  of  our  institutions'  to  allow 


the  chosen  representatives  of  those  who  paid 
the  local  tax  to  control  the  disposition  of  the 
funds,  with  the  single  reservation  that  the 
money  thus  raised  by  taxation  must  be  ex- 
pended in  the  maintenance  of  a  local  school 
for  whose  support  it  was  designed  by  the 
voters.  It  is  true  that  public  school  money 
is  a  trust  fund,  and  cannot  be  applied  ex- 
cept for  educational  purposes,  but  it  would 
never  do  to  give  so  strict  a  construction  to 
this  language  as  to  confine  the  expenditure 
to  the  payment  of  teachers  and  nothing  else. 
AU  language  is  to  be  given  a  construction 
which  will  effectuate  the  purpose  sought  to 
be  accomplished;  and  so,  while  money  rais- 
ed for  the  maintenance  of  a  public  school 
may  in  one  sense  be  said  to  be  money  raised 
for  educational  purposes,  it  is  not  raised  for 
all  educational  purposes,  but  only  for  the 
benefit  of  pupils  in  strictly  public  or  common 
schools.  Public  school  funds  cannot  be  ex- 
pended for  the  support  of  a  strictly  private 
school;  that  is,  a  school  from  which  children 
legally  entitled  to  enjoy  the  benefits  of  the 
public  school  funds  may  be  excluded.  But, 
while  the  expenditure  of  public  school  funds 
is  confined  to  public  schools,  we  are  of  the 
opinion  that  in  the  conduct  of  the  public 
schools  the  proper  authorities  (such  as  the 
trustees  of  a  school  district)  may,  in  their 
discretion,  make  any  expenditure  of  the 
funds  which  is  absolutely  necessary  for  the 
proper  maintenance  of  the  school  intrusted 
to  their  charge.  They  might  properly  expend 
a  portion  of  the  money  in  repairing  or  im- 
proving the  school  building,  or  in  fitting  it 
with  proper  appliances  and  conveniences. 
They  might  insure  the  school  property  against 
loss  by  fire^  and  pay  the  premium  from  the 
school  fund.  By  a  parity  of  reasoning  we 
have  no  hesitation  in  holding  that  funds  de- 
rived from  local  taxation  within  a  school 
district  may  properly  be  expended  by  the 
trustees  of  the  district  in  protecting  or  pre- 
serving the  right  of  local  taxation  for  edu- 
cational purposes  by  the  employment  of  an 
attorney,  or  in  other  legitimate  expenses 
necessary  for  presenting  their  rights  in  the 
adjudication  of  the  case.  This  ruling  dis- 
poses of  the  alleged  breach  of  the  bond  in 
the  payment  of  the  attorney's  fee  and  of 
traveling  expenses  of  witnesses  before  the 
legislative  committee.  The  trustees  of  Wes- 
ley Chapel  school  district  contracted  to  pay 
the  attorney's  fees  and  the  expenses  of  the 
witnesses.  They  had  the  right  to  make  the 
contract  if  the  expenditure  was  necessary, 
and,  according  to  the  evidence  in  the  record, 
the  trial  judge  was  authorized  to  conclude 
that  the  expenditure  was  necessary. 

[4]  4.  Regardless  of  the  authorization  of 
the  county  board  of  education,  and  the  set- 
tlement with  the  county  school  commissioner, 
the  treasurer  was  authorized,  upon  the  or- 
der of  the  trustees  of  the  school  district,  to 
pay  the  tuition  of  those  children  of  school 
age  residing  in  Wesley  Ohapel  school  district. 
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who  attended  the  school  in  Paulding  county. 
As  provided  In  section  1537  of  the  Political 
Code,  the  trustees  have  the  right  to  fix  the 
tuition  for  nonresident  pupils.  The  power  of 
fixing  the  rate  of  tuition  for  pupils  not  re- 
siding In  the  district  naturally  Implies  the 
power  of  the  trustees  of  the  district  In  which 
the  nonresident  pupils  reside  to  agree  upon 
their  part  to  pay  this  tuition,  because  each 
child  of  school  age  (with  some  exceptions) 
Is  equally  entitled  to  receive  the  benefit  of 
the  common  school  fund  apportioned  by  the 
state.  It  would  be  mockery  to  hold  that  the 
law,  while  devolving  upon  trustees  of  the 
common  schools  the  solemn  and  responsible 
duty  of  providing  means  for  the  education  of 
children  of  school  age  within  their  district, 
denies  them  the  power  to  perform  this  duty. 
It  Is  within  the  power  of  trustees  of  any 
school  district  in  this  state  to  provide  means 
by  which  all  children  of  school  age  in  every 
school  district  may  receive  the  benefit  of  the 
school  fund  belonging  to  that  district  And 
to  that  end  the  trustees  may  either  contract 
with  the  trustees  of  an  adjoining  school  dis- 
trict for  the  payment  of  the  tuition  of  non- 
resident pupils  to  themselves,  or  may  agree 
to  pay  to  the  trustees  of  an  adjoining  school 
district,  whether  in  the  same  or  in  an  ad- 
joining county,  the  tuition  of  resident  pupils 
when  they  determine  that  these  pupils  can 
more  advantageously  or  conveniently  attend 
the  school  of  the  adjoining  district  than 
the  school  of  the  district  in  which  they  re- 
side. 

[6]  6.  The  point  is  raised  by  the  plaintiff 
In  error  that,  upon  the  repeal  of  the  local 
tax  law  in  Wesley  Chapel  school  district,  it 
was  the  duty  of  Matthews,  as  treasurer  of  the 
local  board  of  trustees,  to  pay  over  any 
funds  in  his  hands  to  his  suocessor  as  treas- 
urer of  the  local  board  of  trustees,  and  not 
to  the  county  school  commissioner.  We 
think  this  position  is  well  taken,  but  it  does 
not  affect  the  decision  of  the  case,  for  the 
suit  in  the  present  Instance  does  not 
declare  a  breach  of  the  bond,  except  in 
the  three  payments  to  which  we  have  re- 
ferred, and,  consequently,  any  payment  made 
by  Matthews  to  the  county  commissioner  in 
settlement  of  his  accounts  is  not  Involved. 
The  only  questions  raised  are  as  to  the 
validity  of  the  payment  of  the  attorney's 
fees,  the  expense  of  the  witnesses,  and  the 
payment  of  the  tuition  of  pupils  entitled  to 
the  benefit  of  the  school  fund  in  Wesley 
Chapel  district  to  a  school  in  an  adjoining 
county.  The  title  to  public  school  money 
paid  into  the  hands  of  trustees  of  a  school 
district  while  local  taxation  for  school  pur- 
poses was  in  force  Is  unaffected  by  the  fact 
that  the  local  tax  law  was  thereafter  re- 
pealed or  abolished  l>y  the  provisions  of  sec- 
tion 1536  of  the  Political  Code  of  1910.  The 
repeal  of  the  local  tax  in  Wesley  Chapel 
school  district  did  not  abolish  the  office  of 


treasurer  of  the  board  of  trustees  of  that 
school  district;  and  by  his  bond  Matthews  was 
bound  to  pay  over  any  funds  in  his  hands  to 
his  successor  in  office;  and,  if  he  paid  anything 
to  the  county  commissioner,  the  payment 
would  seem  to  be  unauthorized.  Certainly, 
if  any  of  the  funds  paid  by  him  to  the  coun- 
ty commissioner  had  been  raised  by  local 
taxation  and  paid  by  the  taxpayers  of  Wes- 
ley Chapel  school  district.  It  should  have 
been  expended  solely  for  the  benefit  of  that 
school,  but  the  present  suit  is  not  brought  to 
recover  any  money  paid  out  by  Matthews  as 
treasurer  other  than  the  three  Items  enumer- 
ated above.  As  to  this  the  payment  in  each 
instance  was  authorized  by  the  local  board 
of  trustees,  and  therefore  the  principal  sum 
of  $106.35  sued  for  was  properly  accounted 
for  according  to  the  terms  of  the  bond,  and, 
having  been  legally  expended  by  him,  could 
not  be  paid  over  to  his  successor. 

[6]  6.  The  judgment  of  the  court  below 
under  our  view  of  the  law  was  required  by 
the  evidence.  The  payment  of  each  of  the 
sums  expended  by  the  treasurer  was  au- 
thorized by  the  trustees  of  the  school  dis- 
trict, and,  as  the  spending  of  the  money  was 
necessary  in  the  proper  administration  and 
preservation  of  the  school  fund  with  which 
the  trustees  were  charged,  it  is  needless  to 
determine  how  far  the  mere  order  of  the  ma- 
jority of  the  board  of  trustees  would  have 
protected  the  treasurer  in  making  the  pay- 
ments, if  they  had  been  less  closely  connected 
with  the  proper  maintenance  and  improve- 
ment of  the  educational  facilitieB  of  the 
school  district 

Judgment  affirmed. 

POTTLB,  J^  not  presiding. 


(»l  8.  C.  668) 

MATTHEWS    ▼.    INDUSTRIAL    LUMBER 

CO. 

(Supreme  Court  of   South  OaroliiUL     July  9, 

1912.) 

1.  Appeal  and  Erbob   (f  1094*)— Revisw— 
Findings  of  Fact. 

A  judprment  of  a  magistrate,  founded  on 
facts,  affirmed  in  the  circuit  court,  will  not  be 
disturbed  by  the  Supreme  Court,  if  supported 
by  any  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fj  4322-4352;  Dec.  Dig.  S 
1094.*] 

2.  Master  and  Servant  (§  73*)— Rules  or 
Employer— Effect  on  Employ^:. 

An  employ^,  even  if  knowing  of,  not  hav* 
ing  assented  to,  a  rule  of  the  employer,  requir- 
ing employes  to  punch  a  mechanical  time  clock 
to  evidence  their  hours  of  service,  is  not  boun^ 
thereby,  as  regards  right  to  recover  for  serv- 
ices rendered. 

[Ed.  Note.— For  other  cases.  8«?e  Master  and 
Sorvant,  Cent  Dig.  i§  90-102;  Dee.  Dig.  { 
73.*] 

Appeal  from  Common  Pleas  Cir<*ult  Court 
of  Aiken  County ;  Geo,  E.  Prince,  Judge. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  it  Am.  Dig.  Key  No.  Series  A.  Rep'r  Indexes 
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Action  by  J.  P.  Matthews  against  the  In- 
dustrial Lumber  Company.  From  a  judgment 
for  plalntiiT,  defendant  appeals.    AfSrmed. 

Geo.  T.  Jackson,  of  Augusta,  Ga.,  for  ap- 
pellant E.  Foster  Brlgham,  of  Augusta, 
Ga.,  for  respondent 

WATTS,  J.  This  is  an  appeal  from  judg- 
ment in  magistrates'  court  in  favor  of  plain- 
tiff, affirmed  in  the  circuit  court  by  the  pre- 
siding judge.  There  is  no  conflict  in  the  evi- 
dence, the  facts  being  admitted,  and  it  is  so 
conceded  by  appellant's  and  respondent's  at- 
torneys. The  appeal  really  presents  a  ques- 
tion of  law.  The  plaintiff  brought  his  action 
against  defendant  to  recover  the  sum  of  $2.- 
10  for  one  day's  work  at  20  cents  an  hour, 
earned  by  him  as  a  frame  builder  for  which 
payment  was  demanded  and  refused.  The 
defendant  admitted  that  the  plaintiff  worked 
on  the  day  in  question,  December  20,  1010, 
the  number  of  hours  shown  by  his  shop  time 
card,  and  the  only  ground  upon  which  they 
refused  to  pay  was  that  plaintiff  had  failed 
to  punch  on  that  day  a  mechanical  time 
clock  device  installed  by  the  defendant  which 
all  employes  were  required  to  punch  when 
going  on  and  off  duty  by  a  rule  posted  on 
said  clock.  The  rule  read:  "All  employes 
must  note  that  this  time  clock  is  for  their 
individual  protection,  and  should  any  one 
be  so  careless  as  to  neglect  their  own  inter- 
est, by  failing  to  register  in  and  out,  there 
is  no  one  connected  with  this  company,  that 
has  the  authority  to  make  corrections  and 
from  this  day  on,  a  man's  time  card  will  be 
taken  as  evidence  of  his  time,  unless  he  is 
sent  out  by  the  superintendent  of  his  de- 
partment, who,  in  that  event,  will  record 
for  his  time.  [Slgnedl  T.  G.  Philpot,  V.  P." 
There  was  another  rule  or  regulation  of  the 
company  posted  at  the  drinking  places  which 
was:  "Mr.  Redfem,  Supt.  It  seems  impos- 
sible to  get  your  men  to  appreciate  the  im- 
portance of  turning  in  their  time  cards.  In 
future  any  one  neglecting  to  turn  in  their 
time  cards,  will  not  consider  the  clock  cards 
as  sufficient  evidence  of  his  time.  [Slgnedl 
T.  G.  Philpot,  V.  P."  There  was  no  written 
contract  between  the  parties.  Upon  ver- 
dict for  the  plaintiff  in  the  magistrates' 
court,  defendant  appealed  to  circuit  court 
and  alleged  error  in  not  granting  nonsuit, 
as  moved  for  by  defendant,  and  alleged  cer- 
tain errors  of  law  by  the  magistrate  in  his 
charge  to  the  jury.  His  honor,  Judge  Prince, 
overruled  the  exceptions  and  dismissed  the 
appeal,  whereupon  defendant  appeals  and 
asks  for  a  reversal  on  the  grounds  that  bis 
honor  erred  in  not  sustaining  defendant's  ap- 
peal on  each  and  every  ground  in  not  sus- 
taining defendant's  motion  for  a  nonsuit.  In 
that  the  evidence  showed  that  there  wns  a 
regulation  of  defendant,  known  to  the  plain- 


tiff, requiring  employes  to  punch  the  clock 
to  indicate  the  time  for  which  they  were  to 
receive  pay,  and  showed,  further,  that  on 
the  day  in  question,  December  20,  1910, 
plaintiff  failed  to  punch  the  clock  at  all,  and 
there  was  no  dock  record  of  any  time  put 
in  by  him  that  day,  and  that  there  was  no 
evidence  to  support  the  verdict  Here  we 
have  a  finding  of  fact  in  the  magistrates' 
court,  concurred  In  by  the  circuit  judge  on 
appeal. 

[1,  2]  We  have  held  repeatedly  that  a  judg- 
ment founded  on  facts  in  the  magistrates' 
court,  affirmed  by  the  circuit  court,  will  not 
be  disturbed  by  this  court  if  there  is  any  tes- 
timony to  support  it  State  y.  Powell,  91  S. 
C  5,  73  S.  E.  1017,  and  cases  therein  cited. 
There  is  such  testimony  here,  but  as  the 
defendant  seems  to  want  this  court  to  in- 
dicate some  rule  by  which  such  business  can 
be  governed,  any  company  can  adopt  such 
reasonable  rules  for  the  conduct  of  their 
business  as  they  see  fit  and  proper  and  as 
seems  expedient  to  them,  provided  they  are 
not  in  contravention  of  public  policy  or  the 
law  of  the  land.  If  the  plaintiff  violated  the 
reasonable  rules  of  defendant  and  defendant 
had  not  waived  its  rules,  the  plaintiff  could 
have  been  discharged  by  the  defendant  Par- 
ties can  contract  mutually  with  each  other 
and  be  bound  mutually  by  the  terms  of  the 
contract.  There  is  no  testimony  in  this  case 
that  shows  that  there  was  any  agreement 
betwieen  the  plaintiff  and  defendant  that  a 
sum  should  be  forfeited  by  the  plaintiff  if 
he  should  violate  any  of  defendant's  rules, 
even  if  those  rules  were  reasonable.  "Acts 
of  an  employ^  sufficient  to  justify  a  dismissal 
will  not  justify  a  refusal  to  pay  less  than 
the  stipulated  price  for  the  work,  where  such 
acts  produce  no  pecuniary  loss  to  the  em- 
ployer, who  did  not  discharge  the  em- 
ploy6  although  aware  thereof."  McCracken 
V.  Hair,  2  Speers,  256. 

In  this  case  there  is  no  testimony  that  the 
plaintiff  had  assented  to  the  rules,  even 
though  he  knew  of  them  or  his  attention  had 
been  especially  called  to  them.  He  was  not 
bound  by  any  rules  that  he  had  not  contract- 
ed to  observe  or  was  not  incident  to  or  as- 
sumed by  him  in  the  general  scope  of  his 
employment.  This  court  held,  in  Norman  v. 
Southern  Ry.  Co..  65  S.  C.  517,  44  S.  E.  83, 
95  Am.  St.  Rep.  809 :  "That  a  passenger  pay- 
ing full  fare  for  a  general  ticket  is  not  bound 
by  limitations  printed  thereon  unless  his  at- 
tention has  been  especially  called  to  them' 
and  he  has  assented  thereto."  Here  plain- 
tiff performed  work  required  and  was  enti- 
tled to  be  paid. 

Appeal  dismissed. 

GARY,  C.  J.,  and  WOODS,  HPDRICK,  and 
FRASER,  JJ.,  concur. 
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(93  S.  O.  287) 

FONVIIiLn  ▼.  ATLANTA  &  0.  AIR  LINE 

RT.  CO.  et  al. 

(Sapreme  Court  of  South  Carolina.     Jaly  6, 

1912.) 

L  Witnesses  (§  48*)  —  Competenot  —  Con- 
fession OF  Cbime. 

Where,  in  an  action  for  the  death  of  a 
locomotive  engineer  in  a  derailment  caused  by 
an  open  switch,  the  company  offered  evidence 
that  about  two  hours  before  the  accident  a 
third  person  broke  the  switch  lock  and  threw 
the  switch,  the  confession  of  the  third  person 
convicted  of  murder  for  his  wrongful  act  was 
inadmissible;  his  confession  disqualifying  him 
as  a  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Sf  109-115;    Dec.  Dig.  |  48.*] 

2.  jxtdoicbnt  (i  648*)  —  conolubivsnbss  ^ 
Judgment  in  Cbiminal  Pboceeding. 
The  records  in  a  criminal  case  are  as  a 
general  rule  inadmissible  in  civil  cases  as  evi- 
dence of  the  facts  on  which  a  conviction  In  the 
criminal  case  was  had  because  of  want  of 
mutuality  of  the  parties. 

[Ed.  Note.-— For  other  casas,  see  Judgment, 
Cent.  Dig.  §i  1309,  1310;  Dec  Dig.  {  648.*] 

8.  Master  and  Sebvant  (|  264*)— Death  of 
Servant  —  Complaint  —  Evidence  —  Ad- 
missibilitt. 

A  complaint  in  an  action  for  the  death  of 
an  engineer  in  a  derailment  caused  by  an  open 
switch,  which  alleges  that  the  switch  light 
could  have  been  so  placed  as  to  be  seen  by 
engineers,  and  that  a  failure  to  do  so  was  neg- 
ligence, and  that  the  switch  light  was  careless- 
ly placed  so  that  it  could  not  be  seen  by  ap- 
proaching engineers  and  could  not  warn  thejn 
when  the  switch  was  thrown,  etc.,  is  sufficient 
to  justify  evidence  of  negligence  for  failure  to 
place  a  distant  signal  light  where  it  could  have 
been  seen  by  engineers  in  time  to  stop  before 
running  into  the  switch. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  861-876;  Dec.  Dig.  ( 
264.*! 

4.  Master  and  Servant  (j  285*)— Death  of 
Servant  —  Proximate  Cause— Evidence- 
Question  FOR  JXTRT. 

Whether  the  proximate  cause  of  the  death 
of  a  locomotive  engineer  In  a  derailment  caused 
by  an  open  switch  was  the  negligence  of  the 
railway  company  or  the  malicious  act  of  a 
third  person  throwing  the  switch  Md,  under 
the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {I  1002,  1003,  1007,  lOOa 
1016,  1035,  1043,  1053;    Dec.  Dig.  |  235.*] 

6.  Negligence  (f  136*)— Proziicate  Cause— 
QussnoN  for  jury. 

The  question  of  proximate  cause  Is  for  the 
jury,  and  is  for  the  court  only  where  the  evi- 
dence IB  susceptible  of  only  one  rational  in- 
ference. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  ff  277-353;   Dec.  Dig.  |  136.*] 

Woods,  J.,  dissenting  in  part 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;   Ernest  Gary,  Judge. 

Action  by  Georgie  E.  Fonville,  as  admin- 
istratrix of  William  J.  Fonville,  deceased, 
against  the  Atlanta  &  Charlotte  Air  Line 
Bailway  Company  and  another.  From  a 
Judgment  for  plaintiff,  defendants  appeaL 
Affirmed. 


Cothran,  Dean  ft  Cotfaran,  of  Greenville, 
for  appellants.  Haynsworth  ft  Haynswortht 
of  Greenville,  and  John  Gary  Evans,  of  Spar- 
tanburg, for  respondent 


HYDRICK,  J.  This  action  was  brought  to 
recover  damages  for  the  alleged  wrongful 
death  of  Wm.  J.  Fonville.  The  cause  and 
circumstances  of  his  death  are  set  forth  in 
the  complaint  as  follows: 

**  (5)  That  plaintifTs  intestate  was  on  the 
24th  day  of  September,  1908,  and  had  been 
for  some  years,  an  engineer  in  the  employ- 
ment of  the  defendant  Southern  Railway 
Company,  and  on  said  date  was  operating  an 
engine  drawing  train  No.  41,  a  regular  pas- 
senger train,  on  defendants*  main  line  from 
Charlotte,  N.  C,  to  Seneca,  S.  C. 

"(6)  That  on  said  main  line,  at  a  point 
about  one  mUe  south  of  Wellford,  S.  C,  a 
spur  track,  known  as  Gross'  Siding,  leaves 
the  main  line  and  extends  In  a  souUieaster- 
ly  direction  to  Gross'  oil  mill,  and,  after 
passing  said  mill,  it  again  connects  with  the 
main  line.  That  the  movement  of  the  spur 
track  at  the  points  of  Intersection  with  the 
main  line  are  controlled  by  a  switch  at  each 
connection  with  the  main  Une.  That  the 
switch  has  connected  with  it  a  lantern  so 
placed  that  It  will  in  the  nighttime  show  a 
white  light  when  the  switch  is  closed  and 
the  main  line  clear,  and  a  red  light  when  the 
switch  is  open  and  the  main  line  not  dear. 
That  some  such  arrangement  is  necessary  In 
order  to  provide  for  the  safety  of  the  em- 
ployes operating  trains  In  the  nighttime,  and 
it  is  necessary  that  the  light  be  so  placed 
that  it  may  be  seen  by  the  persons  in  charge 
of  the  approaching  train. 

**  (7)  That  for  some  distance  north  of  said 
point  the  tfack  Is  curved,  and  runs  through 
a  deep  cut  and  under  an  overhead  bridge^ 
causing  the  view  of  an  engineer  on  a  south- 
bound train  to  be  obstructed,  so  that  the  sig- 
nal light  placed  as  It  was  at  Gross'  Siding 
is  concealed  from  view,  except  for  a  Tery 
short  distance.  That  the  said  light  oould 
have  been  easily  so  placed  or  arranged  as  to 
be  seen  by  those  in  charge  of  approaching 
south-bound  trains,  and  that  the  failure  to  so 
place  or  arrange  it  was  negligence  on  the 
part  of  the  defendant 

*'  (B)  That  the  train  in  charge  of  the  plain- 
tiff's Intestate,  at  about  40  minutes  after  8 
o'clock  on  the  evening  of  said  date,  approach- 
ed said  siding.  That  the  switch  connecting 
said  spur  track  with  the  main  line  had  been 
carelessly  left  unlocked  and  open,  so  that 
the  train  operated  by  plaintififs  Intestate 
ran  upon  said  spur  track  for  about  250  feet, 
where  the  engine  and  two  of  the  coaches 
were  derailed,  overturned,  and  wrecked,  and 
plaintiff's  Intestate  was  caught  under  said 
engine,  and  so  badly  mangled,  crushed,  and 
scalded  that  he  died  a  few  minutes  there- 
after. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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**  (9)  That  the  death  of  plaintUTs  Intestate 
was  caused  by  the  Joint  and  concurrent  neg- 
ligence of  the  defendants,  as  follows:  That 
the  said  switch  was  carelessly  left  unlocked 
or  open,  or  was  not  provided  with  a  safe 
and  suitable  lock,  so  as  to  secure  it  from 
outside  Interference,  and  that  at  the  time  of 
the  approach  of  said  train  it  had  been, 
through  the  negligence  of  the  defendants, 
thrown  so  as  to  connect  the  spur  track. 
That  the  switch  light  was  carelessly  placed, 
80-  that  it  could  not  be  seen  by  the  approach- 
ing south-bound  trains,  and  could  not  warn 
those  operating  said  trains  when  the  switch 
was  thrown.  The  spur  track  was  carelessly 
and  negligently  constructed  and  maintained, 
the  rails  were  too  light  and  Improperly  se- 
cured or  fastened,  the  ties  defective,  the 
roadway  not  properly  ballasted,  or  graded, 
so  as  to  enable  trains  to  pass  over  it  in 
safety." 

The  allegations  of  the  fifth  paragraph 
were  admitted.    All  others  were  denied. 

[1]  The  plaintiff  introduced  testimony 
tending  to  prove  all  the  material  allegations 
of  the  complaint  Besides  relying  upon  their 
denial  of  the  material  allegations  of  the  com- 
plaint, the  defendants  undertook  to  prove  that 
Fonville*s  death  was  caused  by  the  malicious 
act  of  a  negro  boy,  named  Glarenee  Agnew, 
who,  according  to  their  contention,  broke  the 
switch  lock,  and  threw  the  switch.  The 
train  was  wrecked  between  8  and  8  o*elock 
at  night,  at  Gross'  Siding,  which  is  about 
half  way  between  Duncan  and  WeUford. 
Defendants  introduced  testimony  tending  to 
prove  that  the  switch  lights  were  bumingi 
and  that  the  switch  was  properly  set  about 
6  o'clock  that  evening,  and  that  about  that 
time,  or  a  little  later,  Agnew  was  seen  on 
the  railroad  going  from  Duncan  towards 
Wellford;  that  he  was  seen  knocking  at  the 
switch;  that  he  was  arrested  the  next  morn- 
ing at  the  scene  of  the  wreck  and  carried  to 
Jail,  charged  with  having  maliciously  caused 
the  wreck;  that  on  the  next  day — ^that  is, 
the  second  day  after  the  disaster— he  was 
taken  to  the  scene  by  the  sheriff,  who,  follow- 
ing Agnew's  directions,  found  an  iron  bolt 
and  a  part  of  the  switch  lock  some  distance 
from  the  switch,  and  another  part  of  the 
lock  was  pointed  out  to  the  sheriff  by  him 
at  or  near  Wellford,  where  Agnew  was  seen 
about  dark  on  the  evening  of  the  disaster. 
Defendants  offered  to  prove  that  Agnew  had 
confessed  to  the  sheriff  and  otheis  that  he 
broke  the  lock  and  threw  the  switch,  and 
they  also  offered  to  prove,  by  the  record 
thereof,  his  conviction,  in  the  court  of  gen- 
eral sessions  for  Spartanburg  county,  of  mur- 
der in  causing  the  wreck  of  the  train  and 
the  death  of  Fonville,  and  that  he  had  been 
sentenced  thereupon  to  imprisonment  in  the 
penitentiary  for  life.  The  court  excluded 
the  record  of  his  conviction  and  the  evidence 
of  his  confession.  We  think  the  ruling  was 
correct 


[2]  The  general  rule  that  the  records  in 
criminal  cases  are  not  admissible  in  civil 
cases  as  evidence  of  the  facts  upon  which  a 
conviction  was  had  is  well  settled.  There  are 
some  exceptions,  but  the  general  rule  is  as 
stated  and  it  is  founded  upon  sound  princi- 
ples, to  wit,  the  want  of  mutuality,  arising 
out  of  the  fact  that  the  parties  to  the  record 
are  not  the  same,  and  the  fact  that  the  course 
of  the  proceedings  and  the  rules  of  decision 
In  the  two  courts  are  different  A  higher 
degree  of  proof  is  required  in  criminal  than 
In  civil  cases.  1  Gr.  Bv.  §  637;  7  Bnc.  Ev. 
850;  Miller  v.  Sou.  Pac  B.  Co.,  20  Or.  285, 
26  Pac.  70;  Chamberlain  v.  Pierson,  87  Fed. 
420,  31  C.  C.  A.  157.  Appellant  Insists  that 
the  confessions  of  Agnew  should  have  been 
admitted  on  the  authority  of  Coleman  ▼. 
Frazier,  4  Rich.  146,  63  Am.  Dec  727.  The 
action  in  that  case  was  to  recover  of  de- 
fendant who  was  postmaster  at  Edgefield,  a 
sum  of  money  contained  in  a  letter  mailed 
by  the  plaintiffs  and  addressed  to  a  firm  in 
Charleston.  The  contents  of  the  letter  were 
stolen  while  it  was  in  the  post  office  at  Edge- 
field by  one  Meigs,  who  was  allowed  access 
to  the  post  office.  The  declarations  of  Meigs, 
who  was  dead,  made  in  the  presence  of  the 
defendant,  that  he  had  stolen  the  money, 
were  admitted  in  evidence.  Its  admission 
was  placed  on  two  grounds:  "(1)  That  the 
defendant  was  present  heard  it,  and  re- 
ceived it  as  true;  and  (2)  that  it  was  the 
admission  of  an  act,  committed  by  the  party 
making  it,  against  his  interest  aiid  subject- 
ing him  to  infamy  and  heavy  penal  conse- 
quences, and  who  was  dead  at  the  trial."  It 
will  be  observed  at  once  that  two  features 
distinguish  that  case  from  this :  (1)  In  that 
case,  Meigs  was  dead ;  in  this  Agnew  is  alive. 
(2)  In  that,  it  does  not  appear  that  Meigs 
had  been  convicted  of  larceny;  in  this,  it 
does  appear  that  Agnew  had  been  convicted 
of  murder,  and  was  therefore  disqualified  as 
a  witness.  It  is  contended,  however,  that 
Agnew  was  dviUy  dead,  because  of  his  con- 
viction of  murder.  But  It  must  not  be  for- 
gotten that  his  conviction  disqualified  him 
as  a  witness;  and,  as  he  would  not  have 
been  allowed  to  testify  under  oath  against 
objection,  a  fortiori,  his  declarations  are  in- 
admissible. 

[8]  The  next  assignm^it  of  error  that  will 
be  considered  is  in  admitting  evidence  that 
the  proper  arrangement  of  the  switch  would 
have  been  to  have  placed  what  is  known  as 
a  distant  signal  light  at  the  north  end  of  the 
curve  from  the  switch  toward  Wellford, 
where  it  could  have  been  seen  by  trains  go- 
ing south  in  time  to  stop  before  running  in- 
to the  switch,  such  signal  light  to  be  con- 
nected with  the  switch  by  means  of  rods  and 
cables  so  as  to  be  worked  by  the  movement 
of  the  switch.  Appellant  contends  that  the 
negligence  specified  In  the  complaint  was 
that  the  light  was  so  placed  at  the  switch 
that  it  could  not  have  been  seen,  and  that 
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there  Is  no  allegation  of  negligence  in  not 
also  placing  a  distant  signal  light  We  think 
a  liberal  construction  of  paragraphs  7  and  9 
of  the  complaint  warrants  the  admission  of 
the  testimony  complained  of. 

[4]  The  court  properly  submitted  to  the 
Jury  the  question  whether  the  defendants* 
negligence  or  Agnew*s  malicious  act  was  the 
proximate  cause  of  Fonville's  death. 

[6]  The  question  of  proximate  cause  Is  or- 
dinarily one  for  the  Jury.  It  may  be  de- 
cided by  the  court  only  when  the  evidence  is 
susceptible  of  only  one  rational  inference. 

The  remaining  exceptions  relate  to  the 
charge  and  refusal  to  charge.  We  have  care- 
fully examined  the  charge  in  connection  with 
the  requests,  and  we  are  satisfied  that  the 
Issues  were  fairly  and  correctly  submitted  to 
the  Jury. 

Judgment  affirmed. 

WATTS  and  ERASER,  JJ.,  did  not  par- 
ticipate. 

WOODS,  J.  I  concur  in  the  result  and  in 
the  views  expressed  in  the  opinion,  except 
as  to  the  exclusion  of  evidence  of  the  con- 
fession of  the  negro,  Agnew,  that  he  broke 
the  lock  and  turned  tiie  switch.  On  the  issue 
whether  the  wreck  of  the  train  was  caused 
by  the  negligence  of  the  defendants'  agents 
in  the  management  of  their  trains,  lights, 
and  switches,  or  by  the  criminal  act  of  a 
third  party,  there  cannot  be  doubt  that  such 
confession  would  have  great  probative  valuer 
The  confessions  of  Agnew  were  against  his 
interest,  and  his  conviction  of  murder  dis- 
qualified him  and  made  him  unavailable  as 
to  the  defendants  as  a  witness  Just  as  if  he 
had  been  dead.  The  admission  or  confes- 
sion of  one  who  dies  after  making  it  is 
held  admissible  because  of  Its  manifest 
probative  value,  and  because  it  is  Impossible 
to  obtain  the  direct  evidence  of  such  person. 
Coleman  v.  Frasier,  4  Rich.  146,  53  Am.  Dec 
727.  The  same  reasoning  applies  as  to  the 
admissions  and  confessions  of  persons  whose 
direct  evidence  has  become  unavailable  by 
causes  other  than  death,  such  as  insanity 
or  conviction  of  an  ofitense  which  renders 
them  Incompetent  as  witnesses.  Where  the 
confession  of  a  convict  was  made  before  con- 
vlction,  the  principle  seems  clearly  appli- 
cable. The  principle  is  well  illustrated  in 
Griffith  V.  Sauls,  77  Tex.  630.  14  S.  W.  230, 
where  the  declarations  of  one  Avery  were 
received  because  he  was  rendered  incompe- 
tent to  testify  by  the  loss  of  the  power  of 
speech  and  other  Infirmities  of  age.  The 
Supreme  Court  of  Texas  in  holding  the  decla- 
rations competent  said:  "If  Aver^-  had  been 
dead,  there  could  be  no  question  as  to  the 
admissibility  of  his  statements  about  which 
the  witnesses  testified,  and  this  would  be  so 
because  of  the  inability  to  produce  the  wit- 
ness.    If  the  party  whose  statements  would 


be  admissible  If  he  were  dead,  from  advanced 
age,  or  other  Irremediable  cause,  has  lost  the 
power  of  speech,  and  the  ability  to  testify 
either  orally  or  by  deposition,  what  good 
would  it  do  to  produce  him?  In  what  would 
he  be  better  than  a  dead  man  in  so  far  as 
the  production  of  his  testimony  is  concerned? 
We  think  the  circumstances  and  condition  of 
Avery,  as  shovm  by  the  record,  furnish  as 
satisfactory  reason  for  admitting  his  state- 
ments as  proof  of  his  death  would  afford." 

I  agree,  however,  that  the  exclusion  of 
this  evidence  is  not  suflScient  ground  for  re- 
versal because  the  record  shows  that  the 
breaking  of  the  lock  and  interference  with 
the  switch  by  Agnew  was  proved  beyond 
doubt  by  other  evidence,  and  was  assumed  as 
a  fact  by  the  circuit  Judge  in  his  charge  to 
the  Jury.  The  real  issue  was  whether  there 
was  negligence  of  the  defendants  in  not 
properly  safeguarding  their  trains  by  placing 
of  tiieir  lights  and  switches,  and  on  the  trial 
of  that  issue  I  agree  that  there  was  no  error. 


(91  S.  C.  561) 


STATE   VI   RAT. 


(Supreme  Court  of  South  Carolina.     Jaly  6, 

1912.) 

1.  FoBGEBT  (I  7*)— What  Cokbtitutks— In- 

JUBT   TO   ANOTHEB. 

Where  defendant  signed  another's  name  to 
an  order  on  an  express  company  requesting  it 
to  deliver  to  him  a  package  of  whisky  which 
he  had  ordered  in  the  other  s  name  without  his 
consent,  he  was  guilty  of  forgery,  since  his 
act  was  calculated  to  injure  the  other  in  his 
rights,  and  put  him  in  danjger  of  being  prose- 
cuted for  violation  of  the  liquor  law. 

[Ed.  Note. — For  other  cases,  see  Forgery, 
Cent  Dig.  {{  2,  3,  8-15;    Dec.  Dig.  S  7.*] 

2.  Cbiminal  Law    (S   369*)— EhriDSNCS— Ad- 

laSSIBILITT—SlMILAB    ACTB. 

In  a  trial  for  forging  an  order  on  an  ex- 
press company,  evidence  was  admissible  to 
show  that  the  defendant  had  at  different  times 
presented  similar  orders  to  the  express  com^ 
pany  purporting  to  have  been  signed  by  differ- 
ent persons,  and  received  paclcages  of  whisky 
shipped  in  their  names. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |{  822-824;  Dec  Dig.  | 
369.^1 

3.  Cbiminal  Law  (|  1036*)— AppbaI/— Pees- 
ENTATiON  Below— Admission. 

The  admission  of  evidence  not  objected  to 
is  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dii?.  $§  1G31-1640,  2639-2641; 
Dec.   Dig.  I  1036.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Andersen  County;  Q.  E.  Prince, 
Judge. 

*To  be  officially  reported." 

T.  P.  Ray  was  convicted  of  forgery,  and 
he  appeals.    Affirmed. 

Proctor  A.  Bonham,  Sol.,  for  the  State. 
Boggs  &  Dickson,  of  Anderson,  for  appellant. 

HTDRICK.  J.  Defendant  was  convicted 
of  forirery  in  signing  the  name  of  S.  D.  Gll- 
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lard  to  an  order  addressed  to  the  Southern 
express  Company,  requesting  the  company 
to  deliver  to  him  a  package  of  whisky  which 
he  had  ordered  in  the  name  of  Gillard,  with- 
out his  consent. 

The  exceptions  raise  only  two  points : 

[1]  1.  Error  in  holding  that  defendant 
could  be  convicted,  since  there  was  no  proof 
of  intention  to  defraud  either  Gillard  or  the 
express  company.  This  point  is  controlled 
by  the  case  of  State  v.  Webster,  88  S.  C.  56, 
70  S.  E.  422.  32  U  R.  A.  (N.  S.)  337. 

[2,  8]  2.  Error  in  admitting  other  orders 
of  like  import,  signed  by  other  persons;  that 
is,  orders  to  which  the  names  of  other  per- 
sons had  been  signed.  It  appears  from  the 
record  that  testimony  was  admitted  without 
objection  that  defendant  had  at  different 
times  presented  to  the  express  company  or- 
ders purporting  to  have  been  signed  by  dif- 
ferent persons,  and  received  packages  of 
whisky  shipped  in  their  names.  As  this  tes- 
timony was  not  objected  to,  the  appellant 
cannot  complain  of  its  admission.  But  it 
was  Unobjectionable.  State  v.  Allen,  56  S. 
O.  495,  35  S.  E.  204;  State  v.  Talley,  77  S. 
C.  99,  57  S.  E.  618,  11  L.  R.  A  (N.  S.)  938, 
122  Am.  St  Rep.  559. 

Affirmed. 

GARY,  C.  J.,  and  WOODS.  WATTS,  and 
ERASER,  JJ.,  concur. 

(91  S.  C.  569) 

TAYLOR  et  al.  ▼.   STRAUSS. 

(Supreme  Court  of   South  Carolina.     July  5, 

1912.) 

Pabties  (I  51*)  —  Amending  Complaint  — 

Adding   Pabtt— Disceetion. 

Under  Code  Civ.  Proc.  1902.  {  143,  as  to 
bringing  in  other  parties,  section  194  as  to 
amending  a  pleading  by  adding  the  name  of  a 
party,  section  195  as  to  permitting  an  amend- 
ment of  a  proceeding^  for  nonconformity  to  code 
provisions,  and  section  198  as  to^  allowing  a 
supplemental  complaint,  the  court,  in  an  action 
to  recover  real  property,  on  plaintiffs'  motion 
to  amend  the  complaint,  to  make  one  a  party, 
learned  by  plaintiffs  since  commencement  of  the 
action  to  be  in  possession  under  an  unrecorded 
agreement,  may  in  its  discretion  allow  an 
amended  and  supplemental  complaint  for  such 
purpose. 

pB3d.  Note. — For  other  cases,  see  Parties, 
Cent  Dig.  U  77-82;   Dec.  Dig.  fi  51.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;    John  S.  Wilson,  Judge. 

Action  by  Maud  O.  Taylor  and  others 
against  Isaac  Strauss.  From  an  order  al- 
lowing an  amended  and  supplemental  com- 
plaint, defendant  appeals.  Dismissed  and 
affirmed. 


Lee  &  Moise  and  H.  D.  Molse,  all  of  Sum- 
ter, for  appellant  A  B.  Stuckey,  of  Sumter, 
for  respondents. 

WATTS,  J.  This  was  an  action  brought 
to  recover  real  estate  and  for  damages;  the 
complaint  and  summons  being  served  upon 
Strauss  on  April  15,  1911.  He  answered  the 
same  on  May  1,  1911.  On  December  15, 1911, 
plaintifits  served  upon  defendant  notice  of  a 
motion  to  amend  their  complaint,  based  up- 
on an  affidavit  of  Mr.  Stuckey,  plaintiff  at- 
torney, to  the  effect  that  since  the  service 
of  the  original  complaint  it  had  come  to  his 
knowledge  that  Taylor  Goodman  was  in 
possession  of  the  land  sued  for  under  a  writ- 
ten agreement,  not  recorded,  and  he  was  a 
necessary  and  proper  party  to  the  suit,  and 
he  desired  to  amend  his  complaint  by  mak- 
ing Goodman  a  party  and  also  amend  as  to 
the  amount  of  damages  claimed.  Along  with 
this  notice  was  served  a  copy  of  the  affidavit 
of  Stuckey  and  a  copy  of  the  proposed 
amended  complaint  The  motion  was  heard 
by  Hon.  John  S.  Wilson,  Judge  of  the  Third 
circuit,  at  which  hearing  the  plaintifts  and 
defendants  appeared  by  counsel,  and  defend- 
ants resisted  the  motion  upon  the  ground 
that  the  matter  was  not  proper  for  amend- 
ment, but  must  be  brought  by  supplemental 
pleadings.  Over  the  objection  of  ^e  defend- 
ant. Judge  Wilson  granted  an  order  allowing 
"that  the  plaintiff  have  leave  to  file  an 
amended  and  supplemental  complaint  in  the 
form  requested  in  the  notice  and  mentioned 
herein,  and  that  Taylor  Goodman  be  made  a 
party  to  this  action,  and  that  a  copy  of  the 
amended  and  supplemental  summons  and 
complaint  herein  be  served  upon  the  said  Tay- 
lor Goodman,  and  also  upon  the  defendant, 
Isaac  Strauss,  or  his  attorney,  within  10 
days  hereafter,  etc." 

From  this  order  defendant  appeals,  and 
asks  reversal  upon  the  same  grounds  taken 
before  Judge  Wilson  at  hearing.  There  is 
nothing  in  the  exceptions.  They  are  techni- 
cal, strained,  hairsplitting,  and  absolutely 
without  merit  It  was  a  matter  purely  with- 
in the  discretion  of  the  Judge  to  allow  or  re- 
fuse the  motion  or  to  impose  terms.  He  had 
authority  under  sections  143,  194,  195,  and 
198  of  the  Code  of  Laws  to  grant  the  order 
appealed  from. 

Appeal  dismissed  and  Judgment  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  J.,  concur. 
FRASER,  J.,  concurs  in  the  result  WOODS, 
J.,  disqualified. 
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LITTLB  BROS.  v.  BROCK. 

(Supreme  Court  of  South  Carolina.     July  1, 

1912.) 

1.  Depositions  (f  83*)— Motion  to  Supprbss 
—Denial. 

Where  the  exceptions  assigning  error  to 
the  denial  of  defendant's  motion  to  suppress 
depositions  on  the  ground  that  at  the  time  they 
were  taken  he  was  engaged  in  a  trial  did  not 
show  that  defendant's  attorney,  but  for  such 
engagement,  would  have  appeared  at  the  making 
of  the  depositions,  nor  that  other  counsel 
could  not  have  been  engaged  to  represent  him 
in  the  taking  thereof,  nor  that  defendant  was 
prejudiced  thereby,  tne  denial  was  not  error. 
[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  {{  219-226;  Dec.  Dig.  {  83.*] 

2.  Depositions    (|  83*)— Stjppbession— Dis- 
obetion  of  coubt. 

The  matter  of  the  suppression  of  deposi- 
tions is  largely  within  the  discretion  of  the 
trial  court. 

PSd.  Note.—For  other  cases,  see  Depositions, 
Cent  Dig.  §f  219-226;   Dec  Dig.  {  83.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;  B.  W.  Memminger, 
Judge. 

Action  by  Little  Bros,  against  T.  H.  Brock. 
Defendant's  motion  to  suppress  depositions 
oTerruled,  and  be  appeals.    Affirmed. 

A.  H.  Dagnall,  for  appellant  Bonham, 
Watkins  &  Allen,  for  respondent 


GABT,  C.  J.  [1]  This  ia  an  appeal  from 
an  order  refusing  to  suppress  certain  depo- 
sitions. The  action  was  commenced  on  the 
18th  of  December,  1911.  On  the  24th  of 
January,  1912,  notice  was  served  upon  de- 
fendant's attorney  that  the  testimony  of  cer- 
tain witnesses  would  be  taken  de  bene  esse 
at  Knoxville,  Tenn.,  on  the  5th  of  February, 
1912.  The  following  statement  appears  in 
the  record:  "Court  of  common  pleas  for  An- 


derson county  conyened  Febroaiy  6,  1912, 
and  attorney  for  defendant  had  other  cases 
set  for  trial  on  this  day.  When  the  case  was 
called  for  trial,  attorney  for  defendant  mov* 
ed  the  court  to  suppress  the  depositions  of 
N.  T.  Little  and  J.  W.  K.  Brown,  pursuant 
to  the  notice  served  on  plaintiff's  attorneys 
January  26,  1912.  The  defendant  urged  In 
the  support  of  the  motion  to  suppress  the  dep- 
ositions that  reasonable  notice  had  not  been 
given  of  the  taking  of  the  depositions,  as  the 
depositions  had  been  taken  while  the  court 
of  common  pleas  was  in  session,  which  court 
had  Jurisdiction  of  the  action,  that  it  was 
impossible  for  defendant  attorney  to  be  pres- 
ent and  cross-examine  the  witnesses,  as  he 
was  engaged  in  the  trial  of  other  cases  in 
court  of  common  pleas  at  the  time  the  depo- 
sitlons  were  being  taken.  The  court  over- 
ruled the  motion  to  suppress  the  depositions, 
and  allowed  same  to  be  used  in  evidence. 
Defendant's  attorney  excepted  to  the  ruling 
of  the  court" 

In  the  exceptions  assigning  error  in  this 
ruling,  it  was  not  made  to  appear  that  bat 
for  the  defendant's  attorney  being  so  en- 
gaged he  would  have  appeared  at  the  tak* 
ing  of  the  depositions ;  nor  that  other  coun* 
sel  could  not  have  been  engaged  to  represent 
him  in  the  taking  of  the  depositions,  nor 
that  the  defendant  was  prejudiced  by  re- 
fusing the  motion. 

[2]  Such  questions  are  necessarily  largely 
within  the  discretion  of  the  trial  court  The 
case  of  Gibson  v.  Bailroad  Co.,  88  8.  C.  860, 
70  S.  B.  1030,  is  conclusive  of  the  question 
raised  by  this  appeaL 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

WOODS,  HYDBICK,  WATTS,  and  FBA- 
SEB,  JJ.,  concur. 
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(91  S.  C.  B7S) 

KAMMBR  ▼.  SUPREME  LODGE  K.  P. 

(Sapreme  Goort  of  South  Garolina.     July  10, 

1912.) 

1.  InSUBANCX  (f  815*)--Fbatebnai.  Benbut 
Insubangs— Action  on  Cketimoatid— Com- 
plaint—Sutficienot. 

A  complaint  on  a  fraternal  beneficiary  life 
certificate,  alleging  that  defendant  is  a  fraternal 
order,  and  has  an  insurance  department  for  the 
purpose  of  insuring  the  lives  of  its  members, 
sufficiently  shows  that  defendant  had  capacity 
to  issue  the  certificate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  1906-1998;    Dec  Dig.  I  815.»] 

2.  OORPOBATIONS  (5  888*>— B^ATBBNAL  BBNB- 
FIT  lN8UBANC»-©APACITr  TO  ISSUB  POLIOY 
— EfiTOPPBL. 

By  receiving  premiums  for  the  insurance,  a 
fraternal  order  is  estojroed  to  deny  its  capacity 
to  issue  a  beneficiary  life  certificate. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {§  1556-1567;   Dec.  Dig.  {  388.*] 

8.  Instt&ance  (I  718*)  —  Fraternal  Bbnbpi- 
oiABY  Insurance— Right  to  Proceeds. 
Provision  in  a  fraternal  benefit  life  certifi- 
cate insuring  a  member  of  a  particular  class 
that  after  '*this"  certificate  has  been  in  force 
three  years  "from  the  date  hereof*  it  shall  be 
noncontestable  is  not  controlled  by  a  by-law 
restricting  the  benefits  where  a  member  of  that 
class  commits  suicide  or  dies  from  intoxication, 
etc.,  except  as  to  members  who  have  been  in 
good  standing  for  three  years  before  their  death, 
uius  restricting  recovery  on  a  certificate  which 
had  not  been  m  force  three  years,  though  the 
member  had  been  in  continuous  good  standing  in 
the  insurance  department  for  three  years,  hav- 
ing been  transferred  from  another  class  when 
the  certificate  Issued. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1854 ;  Dec.  Dig.  f  718.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County ;  S.  W.  Q.  Shipp,  Judge. 

•*To  be  oflacially  reported." 

Action  by  Catharine  W.  Eammer  against 
the  Supreme  Lodge  Knights  of  Pythias. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed,  and  new  trial  granted. 

Bates  &  Simms,  of  Barnwell,  for  appel- 
lant. James  B.  Davis  and  R.  C.  Holman, 
both  of  Barnwell,  and  W.  H.  Townsendt  of 
Columbia,  for  respondent. 

QARY,  C.  J.  [1,2]  This  Is  an  action  by 
the  plaintUf,  as  beneficiary  in  a  certificate  of 
membership,  Issued  to  Henry  Kammer,  her 
busband,  by  the  Supreme  Lodge  Knights  of 
Pythias. 

The  allegations  of  the  complaint  which  we 
deem  it  necessary  to  reproduce  (as  there  was 
a  demurrer)  are  as  follows: 

"First  Oniat  the  defendant  above  named 
Is  a  fraternal  order,  and  Is  incorporated  un- 
der the  laws  of  one  of  the  United  States  of 
America,  and  has  for  its  corporate  name 
the  'Supreme  Lodge  EInights  of  Pythias.' 

"Second.  That,  among  other  things,  the 
said  defendant  corporation  has  an  insurance 
department  for  the  purpose  of  insuring  the 
lives  of  Its  members,  who  are  in  good  stand- 
ing in  said  order. 

"Third.  That  Henry  Kammer,  late  of  the 


county  and  state  aforesaid,  before  and  at 
the  time  hereinafter  mentioned,  was  a  mem- 
ber of  said  order  (in  good  standing),  to  wit, 
of  Blacicville  Lodge  No.  18,  one  of  defend- 
ant's local  lodges,  located  at  Blackville,  S. 
C,  where  the  said  Henry  Kammer  resided. 

"Fourth.  That  on  the  1st  day  of  Novem- 
ber, A.  D.  1908,  the  defendant  above  named 
for  and  in  consideration  of  the  payment  to 
it  by  the  said  Henry  Kammer  of  the  sum  of 
$3.16  monthly  premiums,  insured  the  life  of 
the  said  Henry  Kammer  in  plan  *D,'  class  5, 
in  its  insurance  department  for  the  sum  of 
$2,000,  and  thereby  issued  to  him  its  certain 
certificate  of  membership  No.  256,323  (other- 
wise called  its  policy  of  insurance),  made 
payable  to  the  plaintiff  above  named,  who 
was  the  wife  of  the  said  Henry  Kammer,  at 
the  head  office  of  its  board  of  control,  upon 
the  death  of  the  said  Henry  Kammer,  and 
upon  the  receipt  and  approval  of  satisfac- 
tory proofs,  of  the  fact  and  cause  of  the 
death  of  said  member,  while  the  aforesaid 
certificate  is  in  full  force. 

"Fifth.  That  on  the  24th  day  of  August, 
A.  D.  1910,  the  said  Henry  Kammer  died, 
having  fulfilled  all  the  conditions  on  his 
part,  and  the  plaintiff  has  fully  complied 
with  all  the  conditions  of  said  certificate, 
or  policy  of  insurance  on  her  part 

"Sixth.  That  no  part  of  said  insurance 
has  been  paid,  and  .the  said  sum  of  $2,000 
is  now  due  this  plaintiff  (beneficiary)  upon 
said  certificate  or  policy  as  herein  before  set 
forth." 

The  defendant  demurred  to  the  complaint, 
on  the  ground  that  it  did  not  state  facts 
suflldent  to  constitute  a  cause  of  action,  in 
that  "it  does  not  allege  defendant's  capacity 
to  make  the  contract  set  forth  in  the  com- 
plaint, and  the  purpose  for  which  it  was  in- 
corporated." In  disposing  of  this  ground, 
his  honor,  the  presiding  judge,  said:  "I 
think  the  allegations  in  the  first  and  second 
paragraphs  of  the  complaint  are  sufiicient  to 
show  that  the  defendant  had  the  capacity  to 
issue  the  policy."  Not  only  was  this  ground 
of  demurrer  properly  overruled,  for  the  rea- 
sons Just  stated,  but  the  case  of  William- 
son y.  Association,  54  S.  C.  582,  82  S.  B.  765, 
71  Am.  St.  Rep.  822,  shows  that  the  defend- 
ant, after  receiving  the  benefits  mentioned 
in  the  complaint,  was  estopped  from  relying 
upon  such  fact 

There  was  a  second  ground  of  demurrer, 
but  his  honor,  the  presiding  Judge,  allowed 
the  plaintiff  to  amend  her  complaint  so  as  to 
remedy  the  alleged  defect.  The  demurrer 
was  therefore  properly  overruled. 

[8]  The  defendant,  after  admitting  cer- 
tain facts,  alleged  as  a  defense:  "That 
amongst  the  various  privileges  and  require- 
ments of  the  said  fifth  class  are  especially 
these  agreements  contained  in  the  fourth, 
tenth,  and  eleventh  paragraphs  of  said  cer- 
tificate, and  a  part  of  said  application  for 
transfer,  to  wit:    '(4)  After  this  certificate 


•Vor  other  cases  see  same  topto  and  ■ectlon  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  a  Rep'r  Indexes 
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has  beeii  In  full  force  for  thirty-six  consecu- 
tive months  (three  years)  from  the  date 
thereof t  it  shall  be  incontestable/  •  •  • 
[Italics  ours.]  That  notwithstanding  that 
the  said  certificate  was  not  in  force  for  36 
consecutive  months  from  its  date,  and  not- 
withstanding the  agreement  of  said  Henry 
Kammer  that,  'if  his  death  be  caused  or 
superinduced  by  the  use  of  intoxicating  liq- 
uors, narcotics  or  opiates,*  the  said  Henry 
Kammer's  death,  as  alleged  in  the  complaint, 
was  caused  or  superinduced  by  the  use  of 
intoxicating  liquors,  narcotics,  or  opiates, 
as  this  defendant  is  informed  and  believes; 
and  under  the  terms  of  said  certificate  the 
amount  'to  be  paid  on  this  certificate,  if 
any,  shall  be  a  sum  only  in  proportion  to 
the  whole  amount  thereof  as  the  member's 
matured  life  expectancy  is  to  his  entire  ex- 
pectancy at  the  date  of  this  certificate.* 
♦  *  ♦  **  That,  if  there  be  anything  due 
under  this  certificate  of  membersliip,  the 
amount  is  $152.03.  The  defendant  Introduced 
in  evidence,  for  the  purpose  of  sustaining 
said  defense,  section  32  of  the  by-laws,  which 
was  as  follows :  "If  the  death  of  any  mem- 
ber of  the  fourth  class  heretofore  admitted, 
or  hereafter  admitted,  to  said  class,  or  if 
the  death  of  any  member  of  the  fifth  class 
shall  result  from  suicide,  either  voluntary  or 
Involuntary,  whether  such  member  shall  be 
sane  or  insane  at  the  time,  or  if  such  death 
shall  be  caused  or  superinduced  by  the  use  of 
intoxicating  liquors,  narcotics,  or  opiates,  or 
in  consequence  of  a  duel  or  at  the  hands  of 
justice,  or  in  violation,  or  attempted  viola- 
tion, of  any  criminal  law,  then  the  amount 
to  be  paid  upon  such  member's  certificate 
shall  be  a  sum  only  in  proportion  to  the 
whole  amount,  as  the  matured  life  expect- 
ancy is  to  the  entire  expectancy,  at  date  of 
admission  to  the  insurance  department,  the 
expectation  of  life  based  upon  the  American 
Experience  Table  of  Mortality  in  force  at 
the  time  of  such  death  to  govern;  provided, 
that  in  the  case  of  members  transferred  to 
the  fourth  class,  from  either  of  the  former 
first,  second  or  third  classes,  the  date  of 
such  transfer  shall  be  taken,  as  the  date  of 
admission  to  the  insurance  department,  in 
computing  the  amount  to  be  paid  as  afore- 
said: Provided,  that  this  section  shall  not 
apply  to  any  member  of  the  fifth  class,  who 
has,  at  the  time  of  his  death,  been  in  con- 
tinuous good  standing  in  the  insurance  de- 
partment for  thirty-six  months  consecutively 


immediately  preceding  his  death."  After 
reading  said  section  to  the  jury,  his  honor, 
the  circuit  judge,  thus  charged  them:  "I 
want  you  to  notice  these  provisions:  'Pro- 
vided that  in  case  of  parties  transferred  to 
the  fourth  class,  from  either  of  the  first, 
second,  or  third  classes,  the  date  of  such 
transfer  shall  be  taken  as  the  date  of  the 
admission  to  the  insurance  department,'  etc. 
I  charge  you  that  this  section  does  not  apply 
in  the  case  of  a  member  of  the  fifth  class, 
such  as  Is  sued  on  in  this  case.  It  does  not 
apply  if  the  person  insured  has  been  in  good 
standing  in  the  insurance  department,  either 
the  fourth  class  or  fifth  class,  for  36  months 
immediately  preceding  the  time  of  his  death. 
♦  ♦  ♦  My  reason  for  making  this  ruling 
is :  You  will  notice  in  the  first  proviso  it  is 
provided,  in  case  of  a  transfer  into  the 
fourth  class  from  the  first,  second  or  third 
classes.  It  says  the  date  of  the  transfer 
shall  be  taken  as  the  date  of  admission  to 
the  insurance  department.  But  In  the  next 
proviso  there  is  no  such  thing  as  that. 
There  is  no  such  language  as  that  used,  but 
it  is  provided  that  this  section  shall  not 
apply  to  any  member  of  the  fifth  class,  who 
has  at  the  time  of  his  death  been  in  contin- 
uous good  standing  in  the  insurance  depart- 
ment for  36  months.*'  If  his  honor,  the 
presiding  judge,  liad  only  been  called  upon 
to  consider  section  32  of  the  by-laws,  it  may 
be  that  he  properly  construed  it.  But  his 
construction  is  inconsistent  with  the  provi- 
sions of  the  certificate,  quoted  in  the  answer 
of  the  defendant.  The  words  in  the  fourth 
paragraph  of  the  certificate  which  we  itali- 
cized show  that  the  36  consecutive  months 
therein  mentioned  were  to  commence  from 
the  date  of  the  certificate  transferring  Kam- 
mer to  the  fifth  class.  Furthermore,  if  sec- 
tion 32  of  the  by-laws  was  properly  con- 
strued by  the  circuit  judge,  then  there  was 
no  necessity  to  insert  in  the  certificate  the 
provisions  set  out  in  the  answer.  The  writ- 
ings which  form  the  contract  must  be  con- 
strued together,  and  the  construction  which 
we  have  placed  upon  them  is  the  only  one 
that  will  give  force  and  effect  to  every  part 
thereof.  The  exceptions  raising  this  ques- 
tioD  are  sustained.  These  views  practically 
dispose  of  all  questions  involved. 
Judgment  reversed,  and  new  trial  granted. 

WOODS,  HYDRICK,  WATTS,  and  FRAS- 
ER,  JJ.-,  concur. 
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(91  S.  C.  557) 

In  re  MOSLEY'S  ESTATE. 

(Supreme   Court  of  South   Carolina.     July  5, 

1912.) 

GUABDIAN   AND   WaBD    ({    151*)— SeBVICES  OF 

GuAB  Di  AN— Commissions  . 

Under  the  rule  allowinsr  snardians  2^  per 
cent,  commissions  for  all  money  received  and 
the  same  rate  for  all  money  paid  out,  where  the 
guardian  of  certain  minors  received  and  paid 
out  certain  funds  belonging  to  the  minors  for 
which  he  was  required  to  increase  his  bond  from 
$800  to  $4,500,  he  was  entitled  to  commisaioiui 
thereon. 

[Ed.  Note. — Fop  other  cases,  see  Guardian  and 
Ward.  Cent  Dig.  |  501 ;    Dec.  Big.  §  151.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  GreenvUle  County;   Geo.  W.  Gaze,  Judge. 

In  the  matter  of  the  Estate  ot  Henry  Mos- 
ley»  deceased.  From  a  circuit  court  order 
reyersing  a  probate  order  allowing  H.  S. 
Boulware,  as  general  guardian  of  Rachel 
Mosley  and  Henry  Mosley,  commissions  on  a 
portion  of  the  estate,  he  appeals.    Reversed. 

J.  J.  McSwain,  of  Greenville,  for  appel- 
lant Boulware.  L.  O.  Patterson  and  B.  M. 
Shuman,  both  of  Greenville,  for  appellees 
Rachel  and  Henry  Mosley. 

WATTS,  J.  This  is  an  appeal  from  an  or- 
der of  Judge  Gage  made  at  March  term  of 
court,  1911,  for  Greenville  county,  revers- 
ing an  order  of  the  probate  court  for  said 
county  allowing  the  appellant,  as  general 
guardian  for  Rachel  Mosley  and  Henry  Mos- 
ley, commissions  on  the  sum  of  $2,095.50, 
amounting  to  the  sum  of  $104.77.  Henry 
Mosley,  the  father  of  Rachel  and  Henry, 
died  testate  in  Greenville  county  on  April 
30,  1908,  leaving  real  and  personal  property 
in  Greenville  county  and  real  estate  in  At- 
lanta, Ga.  His  personal  property  was  in- 
sufficient to  pay  his  debts,  and  an  order  was 
taken  in  probate  court  for  Greenville  coun- 
ty to  sell  certain  real  estate  in  Greenville 
county  and  the  personal  property,  which  was 
done,  and  the  proceeds  arising  therefrom 
was  insufficient,  and  a  further  order  was 
taken  to  sell  more  real  estate.  The  appel- 
lant, Boulware,  had  been  duly  appointed 
general  guardian  for  Rachel  Mosley  and  Hen- 
ry Mosley,  and  entered  into  bond  in  the  sum 
of  $S00  conditioned  for  the  faithful  per- 
formance of  his  duties  as  said  guardian.  In 
the  meanwhile  certain  real  estate  in  Georgia 
of  the  testator  had  been  sold,  and  the  net 
proceeds  of  that  sale,  amounting  to  $2,200.50 
belonging  to  the  minors,  Rachel  and  Henry, 
was  In  the  hands  of  the  Georgia  court  ready 
to  be  turned  over  to  them  or  their  legally 
appointed  guardian.  On  August  19,  1909, 
John  T.  Bramlett,  Esq.,  as  Judge  of  probate 
for  GreenvUle  county,  upon  Boulware  exe- 
cuting a  bond  In  the  sum  of  $4,500,  with 
sufficient  surety,  passed  the  necessary  orders 
for  Boulware  to  receive  the  fuiifls.  and  the 
Georgia  funds  were  a<cordinjr!r  turned  over 
ro    BouhvHro,   and    he   dlsb\irsed    the    funds 


under  a  decree  of  the  probate  court  for 
Greenville  county,  and  was  allowed  com- 
missions for  receiving  and  paying  out,  by  an 
order  of  that  court,  which  order  was  ap- 
pealed from  and  reversed  by  the  circuit 
judge. 

The  Judgment  of  the  circuit  court  should 
be  reversed.  Executors,  administrators, 
guardians,  etc.,  are  allowed  2%  per  cent, 
commissions  for  all  money  that  they  shall 
receive,  and  2%  per  cent  for  all  money  that 
they  may  pay  out.  Boulware  received  the 
money  as  guardian  of  the  minors,  and  paid 
it  out  as  such.  In  order  to  get  the  money, 
he  was  required  to  increase  his  bond  from 
$S00  to  $4,500.  This  fund  was  in  another 
jurisdiction.  He  brought  it  in  South  Caro- 
lina and  is  entitled  to  his  commissions. 

Judgment  of  the  circuit  court  reversed. 

GARY,  C.  X,  and  WOODS,  HYDRIOK. 
and  FRASER,  JJ.,  concur. 


(lis  Vo.  667) 

DIME  DEPOSIT  &  DISCOUNT  BANK  OF 
SCRANTON,  PA.,  v.  WESCOTT  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     June 

13,  1912.) 

1.   tiANDLOBD  AND  TENANT  (I  269*)— LdEASES— 

Construction. 

C.  and  his  wife  and  three  others  granted  to 
S.  and  B.  the  sand  located  on  a  tract  of  land 
at  a  fixed  price  per  cubic  yard,  with  the  right 
of  ingress  and  egress  and  to  locate  buildings, 
etc.  The  grantees  assigned  their  interest  to  a 
company,  to  which  C.  and  his  wife  by  a  later 
agreement  granted  the  right  to  build  wharves, 
etc.,  and  leased  4  acres;  it  being  recite'd  that 
it  was  desirable  to  extend  the  terms  of  the 
previous  contract  to  secure  the  land  necessary 
for  wharves,  etc.  Beld,  that  the  agreements 
cannot  be  regarded  as  one  contract;  and  hence, 
under  Code  1904,  ff  2791,  2962,  personal  prop- 
erty which  had  been  removed  irom  the  land 
covered  by  the  first  agreement  to  the  4-acre 
tract  more  than  30  days  was  not  subject  to 
levy  under  a  distress  warrant  for  rent  accruing 
under  the  first  agreement. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  |f  1083-1097;  Dec. 
Dig.  I  269.*] 

2.  Contracts   (S   1G4*)  —  Separate   Agree- 
ments—Construction. 

Where  two  papers  are  executed  at  the 
same  time  between  the  same  parties  in  refer- 
ence to  the  same  subject-matter,  they  must  be 
regarded  as  parts  of  the  same  transaction,  and 
receive  the  same  construction  as  if  their  sev- 
eral provisions  were  in  one  and  the  same  in- 
strument. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  746-748;    Dec.  Dig.  §  164.*] 

Appeal  from  Circuit  Court,  Northampton 
County. 

Action  between  the  Dime  Deposit  &  Dis- 
count Bank  of  Scrantun,  Pa.,  and  Mnry  E. 
Wescott  and  others.  From  the  judgment, 
the  Dime  Deposit  &  Disroniit  Hank  appeals. 
Reversed. 

This  is  a  controversy  l:**t\v«H*n  creditors 
of  the  Old  Doinhifoii  (Ir.iiiire  IJrlck  Com- 
ptniy.  an   insolvent   ri»r|Hiriri  ;ii.     The  nppel- 


*For  other  cafios  see  same  topic  aud  »eciloii  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  2^'o.  Scries  &  Kep'r  iudexes 
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lant  claims  that  it  has  the  superior  lien  on 
the  proceeds  of  certain  personal  property  by 
virtue  of  a  fieri  facias  levied  upon  It  prior 
to  the  levy  of  a  distress  warrant  and  at- 
tachment sued  out  by  the  appellees.  The 
latter  Insist  that  their  lien  la  superior  to 
that  of  the  appellant,  although  the  levy  un- 
der which  they  claim  was  later  In  date»  be- 
cause the  relation  of  landlord  and  tenant  ex- 
isted between  them  and  the  debtor  company. 
The  appellant  denies  that  the  demand  of  the 
appellees  .Is  for  rent,  and  Insists  that,  if  It 
were,  the  property  levied  on  was  not  on  the 
leased  premises,  and,  so  far  as  it  ever  had 
been,  had  been  removed  therefrom  for  more 
than  80  days  prior  to  the  levy. 

The  commissioner  who  took  the  account  in 
the  case  reported  that  the  property  levied 
on  was  on  a  4-acre  parcel  of  land  upon  which 
the  debtor  company  had  erected  its  factory 
and  other  buildings,  which  land  was  not 
within  the  boundaries  described  In  the  agree- 
ment of  May  14,  190^,  the  original  lease,  as 
claimed  by  the  appellees,  and  that  the  sand 
levied  on,  which  came  from  lands  described 
In  that  agreement,  had  been  removed  there- 
from more  than  30  days  before  the  levy. 

The  4  acres  upon  which  the  property  was 
when  levied  on  Is  land  embraced  In  an  agree- 
ment dated  February  14,  1907.  These  two 
writings,  It  Is  claimed  by  the  appellees,  must 
be  construed  together,  and  constitute  one  en- 
tire lease,  and  that  property  on  lands  de- 
scribed in  either  writing  was  liable  for  the 
rent  claimed. 

The  agreement  of  May  14«  190G,  is  as  fol- 
lows: 

"This  agreement,  made  this  14th  day  of 
May,  A.  D.  1906,  between  Mary  B.  Wescott, 
Anna  Cora  Wescott,  William  H.  Wescott,  E. 
W.  Gustis,  and  Mary  E.  Gustls,  his  wife, 
hereinafter  called  the  'vendors,'  of  the  first 
part,  and  L.  M.  Sturgis  and  John  P.  Butler, 
hereinafter  called  the  ^purchasers,'  of  the 
other  part, 

"Witnesseth:  That  the  said  vendors.  In 
consideration  of  the  sum  of  ten  cents  ($.10) 
per  cubic  yard,  to  be  paid  them  by  the  said 
purchasers  or  their  assigns,  as  hereinafter 
provided,  and  of  the  agreements  and  cove- 
nants as  hereinafter  contained  to  be  done 
and  performed  on  the  part  of  the  said  pur- 
chasers, do  by  these  presents  agree  to  sell 
unto  the  said  purchasers  and  their  assigns 
all  the  sand  being  on  that  certain  tract  of 
land  lying  and  being  in  Savage's  Neck,  In 
Northampton  county,  Virginia,  beginning  at 
the  southwestern  comer  of  the  land  of  Mrs. 
F.  G.  Mapp,  and  running  along  the  bay  shore 
at  ordinary  high-water  mark  to  Sandy  Point, 
and  lying  between  said  bay  shore  and  a  cer- 
tain line  of  marked  trees  on  the  east,  with 
full  and  free  liberty  of  entry  and  right  of 
way  for  the  said  purchasers,  their  assigns, 
their  servants,  agents,  workmen,  and  teams. 
In,  through,  over,  and  upon  said  premises, 
for  the  purpose  of  taking  and  removing  and 


carrying  away  the  said  sand  and  manufiic- 
turlng  the 'same;  the  said  purchasers  to  take 
not  less  than  twelve  hundred  cu.  yds.  (1,200 
cu.  yds.)  of  sand  per  month,  unless  prevented 
by  act  of  God  or  unavoidable  accident  from 
so  doing.  It  is  understood  that  the  fee-sim- 
ple title  in  said  lands  do  not  pass  to  the 
purchasers  or  their  assigns  under  this  agree- 
ment. It  Is  further  agreed,  by  and  between 
the  said  parties,  that  the  said  purchasers 
shall  cut  no  timber  and  shall  Injure  no 
crops,  nor  Interfere  with  any  rights  of  fish- 
ing and  oystering  now  owned  by  said  ven- 
dors. It  1b  further  agreed,  by  and  between 
the  said  vendors  and  said  purchasers,  that 
the  said  purchasers  shall  have  the  right  of 
Ingress  and  egress,  to  and  from  said  land, 
over  the  lands  of  the  said  vendors  for  all 
lawful  purposes,  as  may  be  designated  by 
the  said  vendors,  and  that  they,  the  said  pur- 
chasers and  their  assigns,  shall  have  the 
privilege  of  putting  upon  the  lands  of  the 
said  vendors  all  necessary  buildings,  and 
factories  which  may  be  necessary  for  them 
to  erect,.  In  order  to  properly  use  and  man- 
ufacture said  sand,  the  points  at  which  said 
buildlDgs  and  factories  to  be  erected  to  be 
designated  by  said  vendors;  and  it  Is  also 
agreed  that  said  purchasers  shall  have  the 
right  to  build  along  the  said  bay  shore  sadi 
wharves  and  boat  landings  as  they  deem 
necessary  to  properly  conduct  their  buslne8B» 
and  that  the  said  vendors  shall  have  the 
right  and  privilege  to  use  said  wharves  and 
boat  landings  so  built  by  said  purchaser,  free 
of  charge. 

"In  consideration  whereof,  the  said  pur- 
chasers do  by  these  presents  agree  to  pay 
unto  the  said  vendors,  their  executors,  ad- 
ministrators, or  assigns,  the  sum  of  ten  cents 
($.10)  per  cubic  yard  of  sand  without  deduc- 
tion, the  method  of  estimating  a  cubic  yard 
to  be  In  such  a  manner  as  may  be  satisfac- 
tory to  the  said  E.  W.  Custls  and  Wm.  H. 
Wescott,  payment  for  all  sand  used  during 
any  month  on  or  before  the  10th  day  of  the 
succeeding  month.  It  Is  further  agreed,  by 
and  between  the  aforesaid  parties,  that  the 
said  parties  of  the  second  part,  or  their  as- 
signs, shall  begin  taking  the  same  on  or  be- 
fore the  1st  day  of  December,  A.  D.  1906L 
This  contract  is  executed  In  triplicate.** 

In  November  of  the  same  year  Sturgis  and 
Butler,  parties  of  the  second  part  to  that 
agreement,  assigned  all  their  right,  title,  and 
Interest  in  It  to  Brundage  and  Knapp,  trus- 
tees, who  acquired  the  same  for  the  benefit 
of  the  Old  Dominion  Granite  Brick  Company 
(the  debtor  corporation),  and  afterwards,  In 
April,  1908,  assigned  the  same  to  that  com- 
pany. 

In  February,  1907,  E.  W.  Gustls  and  Mary 
E.,  his  wife,  two  of  the  five  parties  of  the 
first  part  to  the  agreement  of  May  14,  1906, 
entered  Into  the  following  agreement  with 
the  debtor  company : 

''This  agreement,  made  this  14th  day  of 
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February,  A.  D.  1907,  between  B.  W.  Gns- 
tis  and  Mary  R  Custla,  bis  wife,  of  East- 
vllle,  Northampton  connty,  Virginia,  parties 
of  the  first  part,  and  the  Old  Dominion  Gran- 
ite Brick  Company,  Incorporated,  a  corpora- 
tion of  the  state  of  Virginia,  party  of  the 
second  part: 

••Whereas,  by  the  terms  of  a  certain  con- 
tract dated  the  14th  day  of  May,  A.  D.  1906, 
the  said  E.  W.  Gustls  and  wife,  joined  by 
others,  did  agree  with  Jj,  M.  Sturgis  and 
John  P.  Butler,  giving  and  granting  unto 
the  said  Sturgis  and  Butler  the  exclusive 
right  to  take  all  the  sand  being  in  and  upon 
that  certain  tract  of  land  in  Savage's  Neck, 
Northampton  county,  Virginia,  in  said  con- 
tract fully  described,  and  for  the  purposes 
and  at  the  rates  of  compensation  fully  set 
forth  in  said  contract,  which  said  contract  is 
duly  recorded  in  the  proi>er  office  for  the 
recording  of  deeds  and  other  documents  in 
Northampton  county,  Virginia,  to  which  ref- 
erence is  hereby  made,  and  by  the  terms  of 
said  contract,  it  was  further  agreed,  that  the 
said  Sturgis  and  Butler  should  have  the  priv- 
U^e  of  putting  upon  the  lands  of  the  said 
Custis  and  wife,  and  others  aforesaid,  all 
necessary  buildings  and  factories,  which,  may 
be  necessary  for  them  to  erect  and  maintain 
in  order  to  properly  use  and  manufacture 
said  sand,  the  points  at  which  said  build- 
ings should  be  located,  erected,  and  main- 
tained to  be  designated  by  said  Custis  and 
wife,  and  others  aforesaid,  also  that  the  said 
Sturgis  and  Butler  should  have  the  right  to 
build  along  the  bay  shore  such  wharves  and 
bay  landings  as  they  might  deem  necessary 
to  properly  conduct  their  business;  and 
whereas,  all  the  title,  right,  and  interest  of 
the  said  Sturgis  and  Butler  in  said  contract 
has  heretofore  been  assigned  unto  F.  B. 
Brundage  and  H.  A.  Knapp,  trustees  for  the 
Old  Dominion  Granite  Brick  Company,  In- 
corporated, which  said  assignment  has  been 
duly  recorded  in  the  same  office  for  record- 
ing deeds  aforesaid;  and  whereas,  the  said 
parties  of  the  first  part  hereto  are  the  own- 
ers of  that  portion  of  Savage's  Neck  upon 
which  the  said  Old  Dominion  Granite  Brick 
Ck>mpany,  Incorporated,  desire  (o  erect,  con- 
struct, and  maintain  their  factory  and  build 
their  wharf  for  the  shipping  of  their  prod- 
ucts, and  it  is  deemed  aesirable  to  have  a 
modification  or  extension  of  the  terms  of 
said  contract  so  far  as  concerns  the  landing 
necessary  for  wharves,  piers,  factories,  build- 
ings, and  plans  of  said  brick  company,  which 
modification  or  extension  has  been  agreed 
upon  by  the  parties  hereto: 

'•Now,  therefore,  in  consideration  of  the 
premises  and  of  the  sum  of  one  ($1.00)  dol- 
lar, by  each  of  the  parties  hereto  unto  the 
other  in  hand  well  and  truly  paid,  the  re- 
ceipt whereof  is  hereby  acknowledged,  it  is 
hereby  agreed  as  follows,  to  wit: 

•'First.  The  brick  company  shall  have  the 
right  to   build  a  wharf  or  pier  at   Sandy 


Point  into  Cherrystone  creek,  near  the  end 
of  the  said  point,  and  to  occupy  as  much 
land  as  may  be  necessary  for  that  purpose, 
and  also  to  extend  a  track  or  tracks  in  as 
nearly  a  straight  line  as  practicable  from 
this  point  to  the  sand  deposit,  situate  about 
one  mile  in  a  northerly  direction,  and  to  use» 
occupy,  and  maintain  said  tracks  with  as 
much  land  as  may  be  necessary  for  the  same, 
not  to  exceed  ten  feet  in  width  at  any  point 
where  it  runs  through  the  timber  of  the  par- 
ties of  the  first  part  north  of  field  where  the 
plant  of  said  brick  company  is  to  be  con- 
structed, during  the  entire  life  of  said  con- 
tract of  May  14,  1906. 

•'Second.  The  said  brick  company  shall 
have  the  right  to  use  and  occupy  for  the  con- 
struction and  maintenance  of  their  factory 
and  buildings  appurtenant  thereto,  which  may 
be  necessary  in  the  proper  conduct  of  their 
business,  a  piece  of  land  as  follows:  Start- 
ing at  an  iron  pin  driven  in  the  ground  at 
a  comer  of  the  woods  of  the  parties  of  the 
first  part,  as  designated  by  said  parties; 
thence  in  an  easterly  direction,  about  240 
feet,  to  a  comer;  thence  in  a  southerly  di- 
rection, about  750  feet,  to  a  comer;  thence 
in  a  westerly  direction,  skirting  a  small 
pond,  about  430  feet,  to  a  comer;  thence  in 
a  northerly  direction  to  the  iron  pin,  place 
of  beginning,  containing  four  acres  of  land 
as  thereabouts. 

"Third.  In  consideration  of  those  addition- 
al privileges  herein  extended  to  the  said 
brick  company,  it  \a  agreed  that  five  hundred 
dollars  of  the  preferred  stock  in  said  brick 
company  and  $1,000  of  the  common  stock  of 
said  brick  company  shall  be  issued  unto  the 
said  Custis  and  wife.  The  Old  Domiiiion 
Granite  Brick  Company  doth  hereby  consti- 
tute and  appoint  Henry  A.  Knapp  to  be  its 
attorney  for  it  and  in  its  name,  and  as  for 
its  corporate  act  and  deed,  to  acknowledge 
this  agreement  before  any  persons  having 
authority,  under  the  laws  of  the  state  of 
Pennsylvania,  to  take  such  acknowledgment, 
to  the  intent  that  the  same  may  be  duly  re- 
corded. 

•*In  witness  whereof,  this  contract  has 
been  executed  by  the  said  parties  hereto  on 
the  day  and  year  first  above  written.' 


»» 


Starke,  Venable  &  Starke  and  Kendall  ^ 
Daniel  (S.  T.  Stancell,  of  counsel),  for  appel- 
lant   Otho  F.  Mears,  for  appellees. 

BUCHANAN,  J.  (after  stating  the  facts  as 
above).  If  it  be  tme,  as  contended  by  the  ap- 
pellant, that  the  property  on  which  the  dis- 
tress warrant  and  attachment  were  levied 
was  not  on  the  premises  for  which  the  rent 
was  claimed  to  be  due,  and  had  been  remov 
ed  therefrom  for  more  than  30  days  prior  to 
the  levy,  then  it  is  wholly  immaterial  wheth- 
er the  relation  of  landlord  and  tenant  exist- 
ed between  the  appellees  and  the  debtor  com- 
pany; for,  even  if  such  relation  did  exist*  the 
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appellant's  claim  would  be  superior  to  that 
of  tlie  appellees. 

[1]  It  is  clear,  we  think,  that  the  agree- 
ments of  May,  1906,  and  February,  1907, 
cannot  be  considered  as  constituting  one 
contract  While  the  latter  recites  in  sub- 
stance the  provisions  of  the  former  writing, 
and  states  that  the  brick  company  desires  to 
erect  its  factory  and  bnild  its  wharf  on 
property  owned  by  Custis  and  wife,  and  that 
it  is  deemed  desirable  to  have  a  modifica- 
tion or  extension  of  the  terms  of  the  agree- 
ment of  May,  1906,  **so  far  as  concerns  the 
landing  necessary  for  wharves,  piers,  facto- 
ries, buildings,  and  plans"  of  the  brick  com- 
pany, the  parties  to  the  two  agreements  are 
different  and  the  subject-matter  is  not  the 
same.  There  were  five  persons  parties  of 
the  first  part  to  the  agreement  of  May,  1906. 
Of  these  only  two  were  parties  to  the  agree- 
ment of  February,  1907.  The  four  acres  of 
land  which  the  brick  company  acquired  the 
right  to  use  and  occupy  for  the  construction 
of  its  plant  by  the  latter  agreement  were  not 
within  the  boundaries  described  in  the  agree- 
ment of  May,  1906.  The  consideration  paid 
for  it  was  stock  in  the  brick  company,  issued 
to  the  two  parties  of  the  first  part  in  the 
February  agreement,  and  not  to  the  five  per- 
sons who  were  parties  of  the  first  part  in 
the  May  agreement. 

[2]  Where  two  papers  are  executed  at  the 
same  time,  or  simultaneously,  between  the 
same  parties  in  reference  to  the  same  sub- 
ject-matter, they  must  be  regarded  as  parts 
of  the  same  transaction  and  receive  the 
same  construction  as  if  their  several  provi- 
sions were  in  one  and  the  same  instrument. 
Portsmouth  Refining  Co.  v.  Oliver  Refining 
Co.,  109  Va.  513,  520,  64  S.  B.  56,  32  Am.  St. 
Rep.  924,  and  authorities  cited;  Nye  v.  Lov- 
itt,  92  Va.  710,  714.  24  S.  E.  345.  But  we 
know  of  no  rule  of  law  that  would  author- 
ize or  justify  the  court  in  construing  as  one 
instrument  two  writings  executed  under  the 
circumstances  disclosed  by  this  record. 

The  rent  or  royalty,  for  the  collection  of 
which  the  distress  warrant  and  attachment 
were  sued  out,  was  due  or  to  become  due 
under  the  agreement  of  May,  1906,  was  pay- 
able jointly  to  all  five  of  the  persons  who 
were  parties  of  the  first  part  to  that  agree- 
ment, and  the  said  proceedings  for  its  collec- 
tion were  in  the  name  of  and  for  the  benefit 
of  all  of  them.  The  property  levied  on  un- 
der the  distress  warrant  and  attachment  not 
being  on  the  premises  described  in  that 
agreement  (the  leased  premises,  if  the  agiee- 
mcnt  were  a  lease,  as  to  which  we  express 
no  opinion),  aud  none  of  it  having  been  on 
said  premises  for  more  than  30  days  prior 
to  the  levy,  it  was  not  subject  to  such  levy; 
for  there  is  no  authority  for  levying  either  a 
distress  warrant  or  an  attachment  for  rent 
upon  property  which  has  been  removed  from 


the  leased  premises  more  than  30  days. 
Code,  §1  2791,  2962. 

It  follows,  from  what  has  been  said,  that 
we  are  of  opinion  that  the  circuit  court  erred 
in  holding  that  the  lien  of  the  appellant 
was  inferior  to  the  claim  of  the  appellees, 
and  that  Its  decree  so  holding  must  be  re- 
versed, and  this  court  will  remand  the  cause 
to  the  circuit  court  for  further  proceedings 
in  accord  with  the  views  expressed  in  this 
opinion. 

Reversed. 


(Ua  Va.  709) 

WHITE  et  al.  v.  OLD  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.    June 

13,  1912.) 

1.  Wills  (|  466*)— Construction— Meaning 

OP   WOBDS. 

Words  in  a  will  which  have  a  definite 
primary  meaning  must  be  understood  to  be 
used  in  such  sense,  unless  an  intention  to  use 
them  in  another  sense  manifestly  appears. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  974;    Dec.  Dig.  {  456.*] 

2.  Wills   (§  499*)— Construction— Meaning 
OF  Words— "Niece"  or  ''Nephew." 

Testator  gave  a  legacy  to  his  niece  Kate, 
daughter  of  Dr.  EL  W..  and  to  Dr.  H.  W.  a 
specified  sum  for  himself  and  his  other  chil- 
dren, and  he  gave  legacies  to  any  niece  or 
nephew  whom  he  had  omitted,  excepting  the 
children  of  Dr.  H.  W.,  for  whom  he  had  made 
provision.  Testator  was  a  widower,  who  bad 
never  had  any  children,  and  left  surviving  him 
a  number  of  nieces  and  nephews,  and  grand- 
nieces  and  grandnephews,  descendants  of  sis- 
ters who  died  before  the  execution  of  the  will. 
There  were  two  Drs.  H.  W..  father  and  son; 
the  father  being  the  father  of  the  niece  Ivate. 
Testator  had  a  niece  Mrs.  P.,  who  was  omitted 
from  the  will,  and  the  legacy  to  her  was  on  her 
death  paid  to  her  children.  Held,  that  the 
words  ''niece  or  nephew"  did  not  embrace 
grandnieces  and  grandnephews. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  §  1067;   Dec.  Dig.  §  499.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5.  pp.  4775,  4776.  4807.  4808.] 

3.  Wills  (§  483*)^Construotion— Property 
Devised— Effect. 

Testator  provided  that  if,  under  the  de- 
cision of  the  Supreme  Court  of  Appeals  re- 
cently rendered  in  a  suit  involving  the  con- 
struction of  his  wife's  will,  he  should  receive 
his  distributive  share  of  her  estate  free  from 
claims,  he  desired  his  executor  to  purchase  a 
lot  in  the  city  of  Norfolk  to  erect  thereon  a 
public  library  building,  and  he  devised  to  the 
Norfolk  Public  Library,  a  domestic  corpora- 
tion, such  lot,  provided  it  would  erect  a  public 
library  building  thereon.  The  executor  was 
unable  to  carry  out  the  provision  immediately, 
and  subsequently  another  donated  a  lot  as  a 
site  for  a  public  library  building,  and  the  li- 
brary corporation,  with  funds  furnished  by  a 
third  person,  erected  a  public  library  thereon. 
The  library  corporation  insisted  that  the  lot 
devised  by  testator  was  necessary  to  meet  the 
growing  needs  of  the  city  for  another  library 
building,  and  insisted  on  its  capacity  to  hold, 
and  its  ability  and  readiness  to  erect  thereon 
a  suitable  library  building.  Held,  that  the  de- 
vise was  valid. 

(Kd.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  §  1014;    Dec.  Dig.  §  4S3.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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Appeal  from  Law  and  Chancery  Court  of 
City  of  Norfolk. 

Suit  by  W.  W.  Old,  executor  of  Henry  Du- 
bois Van  Wyck,  deceased,  against  one  White 
and  others,  to  construe  the  will  of  the  de- 
ceased. From  a  decree  construing  the  will» 
certain  defendants  appeaL  Reversed  in  part, 
and  affirmed  in  part. 

N.  T.  Green  and  Maryus  Jones,  for  appel- 
lants. J.  B.  Jenkins,  W.  W.  Old,  Jr.,  G. 
Tayloe  Gwathmey,  and  A.  B.  Seldner,  for 
appellees. 

WHITTLE.  J.  This  bill  was  ffled  by  W. 
W.  Old,  executor  of  Henry  Dubois  Van 
Wyck,  deceased  to  construe  two  clauses  of 
testator's  will.  The  first  of  these  clauses  is 
as  follows: 

•*To  any  niece  or  nephew  of  mine  whom  I 
have  omitted  or  neglected  in  making  the 
above  provisions  (excepting  the  children  of 
Dr.  Howell  White,  for  whom  I  have  provid- 
ed as  hereinbefore  set  out)  the  sum  of  three 
thousand  dollars." 

The  testator  was  a  widower,  who  had 
never  had  any  children  and  left  surviving 
him  a  brother,  and  nieces  and  nephews,  and 
grandnleces  and  grandnephews,  descendants 
of  four  sisters  who  died  before  the  execution 
of  the  will.  Dr.  Howell  White,  here  men- 
tioned, was  a  nephew,  and  appellees'  conten- 
tion is  that  the  effect  of  the  parenthetical 
language  employed  in  the  foregoing  clause 
referring  to  the  children  of  Dr.  White,  who 
were  grandnleces  and  grandnephews  of  the 
testator,  manifests  a  purpose  to  enlarge  the 
primary  meaning  of  the  words  "any  niece  or 
nephew,*'  so  as  to  include  grandnieces  and 
grandnephews.  The  trial  court  so  construed 
the  clause,  and  from  that  ruling  the  residu- 
ary legatees  appealed. 

The  provision  for  the  White  children  re- 
ferred to  occurs  In  a  previous  clause  of  the 
will  as  follows :  "To  my  niece  Kate  Bartow, 
daughter  of  Dr.  Howell  White  and  Helena 
White,  the  sum  of  two  thousand  dollars; 
and  to  Dr.  Howell  White  the  sum  of  ten 
thousand  dollars  for  himself  and  his  other 
children."  There  were  two  Drs.  Howell 
White,  father  and  son.  That  the  first  part 
of  the  preceding  clause  refers  to  the  elder 
White  is  made  plain  by  the  fact  that  he  is 
the  father  of  Kate  Bartow;  and  that  the 
subsequent  bequest  of  $10,000  to  Dr.  How- 
ell White,  "for  himself  and  his  other  chil- 
dren," has  reference  to  Dr.  Howell  White, 
Jr.,  is  shown  by  the  circumstance  that  the 
only  children  of  the  elder  Dr.  White  are  Mrs. 
Kate  Bartow  and  Dr.  Howell  White,  Jr. 
Besides,  the  pleadings  show  that  the  father 
predeceased  the  testator.  The  adjective 
"other,"  which  precedes  "children,"  has  no 
significance;  and  the  conclusion  that  Its  in- 
sertion was  a  mere  inadvertence  galus  col- 
or from  the  fact  that  prior  to  the  execution 
of  the  present  will  the  testator  uad,  at  dif- 
ferent times,  prepared  three  drafts  of  wills 


along  the  same  general  line,  and  in  the  cor- 
responding clause  in  each  of  these  drafts 
the  word  "other"  is  omitted. 

We  pass,  then,  to  the  consideration  of  the 
concrete  question  involved  in  this  branch 
of  the  controversy,  namely,  whether  testator, 
In  using  the  words  "niece"  and  "nephew," 
intended  to  include  grandnleces  and  grand- 
nephews. 

[1]  It  is  a  canon  of  construction  that 
words  in  a  will  or  other  written  instrument 
which  have  a  definite  primary  meaning  must 
be  understood  to  be  used  in  that  sense,  un- 
less an  intention  to  use  them  in  some  other 
sense  manifestly  appears.  Nye  v.  Lovltt,  92 
Va.  710,  24  S.  E.  345;  Vaughan  v.  Vaughan, 
97  Va.  322,  33  S.  E.  603;  Brett  v.  Donaghe, 
101  Va.  786,  45  S.  E.  324;  Roberson  v.  Wam- 
pler,  104  Va.  380,  51  S.  E.  835,  1  L.  R.  A. 
(N.  S.)  318;  Roanoke  v.  Blair,  107  Va.  639, 
60  S.  E.  75. 

In  3  Jarman  on  Wills  (5th  Am.  Ed.,  from 
4th  London  Ed.,  notes  by  Randolph  &  Tal- 
cott)  p.  707,  rule  XVI,  the  principle  is  thus 
stated:  "That  words,  in  general,  are  to  be 
taken  in  their  ordinary  and  grammatical 
sense  only,  unless  the  clear  intention  to  use 
them  in  another  can  be  collected  and  that 
other  can  be  ascertained." 

In  Wootton  v.  Redd,  53  Va.  196,  Judge 
Lee,  at  page  206,  observes:  "Conjecture 
cannot  be  permitted  to  usurp  the  place  of 
Judicial  conclusion,  nor  to  supply  what  the 
testator  "has  failed  sufficiently  to  indicate." 
Waring  v.  Bosher,  91  Va.  286,  21  S.  E.  464; 
Allison  V.  Allison,  101  Va.  537,  44  S.  E.  904, 
63  L.  R.  A.  920.  See,  also,  the  opinion  of 
Mr.  Justice  Blackstone  in  Perrln  v.  BlaKe 
(1771)  Hargrave's  Law  Tracts,  489-510;  s.  c. 
10  Eng.  Rul.  Cases,  689. 

In  Crook  v.  Whitely,  7  De  G.,  M.  &  0.  490 
(44  Eng.  Reprint,  191),  Lord  Chancellor  Cran- 
worth  remarks:  "According  to  the  ordinary 
rule  of  construction,  the  word  *nlece'  as  used 
in  this  will  must  be  taken  in  its  natural 
sense,  which  means  the  children  of  a  brother 
or  sister." 

In  Schouler  on  Wills,  f  536,  it  is  said: 
'^Notwithstanding  the  equivocal  sense  of  'ne- 
pos,'  in  Roman  Jurisprudence,  'nephew* 
means  In  English  law  the  son,  and  'niece'  the 
daughter,  of  a  brother  or  sister,  and  great- 
nephews  and  greatnleces  are  not  embraced 
by  the  term." 

So,  in  Lomax  on  Executors,  36,  subsec. 
15:  "'Nephews'  and  'nieces'  wUl  not,  upon 
the  principles  already  stated  with  respect 
to  the  construction  and  enlargement  of  the 
term  'children'  and  'grandchildren,'  ordi- 
narily comprehend  grandnephews  and  grand- 
nieces." 

The  rule  that  "children  means  generally  Is- 
sue in  the  first  degree,  and  does  not  embrace 
grandchildren,"  has  been  repeatedly  decided 
by  this  court.  Smith  v.  Chapman,  11  Va.  246; 
Thomason  v.  Anderson,  31  Va.  127, 128 ;  Moon 
V.  Stone^  60  Va.  130;   Waring  ?.  Waring,  96 
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Va.  641,  32  S.  E.  150 ;  Vaughan  y.  Vanghan, 
supra;  Brett  t.  Donaghe,  snpra. 

[2]  LooklDg,  therefore,  to  the  will  as  a 
whole)  we  find  nothing  upon  which  to  lay 
hold  as  a  safe  guide  to  indicate  an  intention 
on  the  part  of  the  testator  to  use  the  words 
"any  niece  or  nephew  of  mine''  in  other  than 
their  primary  or  ordinary  sense.  It  will  he 
noted  that,  exclusive  of  the  clause  under 
interpretation,  testator  employs  the  word 
"niece"  only  twice  in  his  will.  He  speaks 
of  his  ''niece"  Mrs.  Van  Geisen  and  of  his 
"niece"  Kate  Bartow,  and  in  each  instance 
applies  the  word  in  its  primary  sense.  On 
the  other  hand,  the  words  ''grandntece"  and 
"grandnephew"  do  not  occur  in  the  entire 
will,  but  legatees  of  that  class  are  designated 
either  by  name  or  as  the  "children"  of  their 
parents. 

In  Re  Woodward,  117  N.  Y.  522,  23  N.  B. 
120,  7  Ia  R.  A.  367,  the  court  uses  this  lan- 
guage: "As  to  the  appellants,  they  are  call- 
ed by  the  testator,  not  *nephews'  or  *nleces,* 
but  'children'  of  his  deceased  'niece,'  and  in 
the  same  clause  are  twice  referred  to  in  that 
manner — a  discrimination  in  language  and 
choice  of  words  of  description  which  indicate 
no  intention  to  include  the  persons  named 
with  nephews  and  nieces,  but  the  contrary. 
It  is  obvious  that  testator  had  in  his  mind 
the  different  degrees  of  relationship  of  his 
various  beneficiaries,  and  the  selection  of 
different  words  to  describe  them  cannot  be 
attributed  to  mistake  or  inadvertence." 

It  moreover  appears  that  testator  had  a 
niece,  Mrs.  Catherine  Parks,  who  was  omit- 
ted from  his  will,  and  that  fact  satisfies  the 
language  of  the  clause  in  judgment,  other 
than  the  parenthetical  proviso.  Mrs.  Parks 
having  died,  her  legacy  was  paid  to  her  chil- 
dren. Yet,  tf  the  construction  given  to  the 
clause  be  correct,  each  of  these  children  of 
Mrs.  Parks,  in  addition  to  their  mother's  por- 
tion, is  entitled  to  receive  a  legacy  of  $3,000, 
which  could  hardly  have  been  testator's  in- 
tention. 

In  Shelly  v.  Bryan  (1821)  Jacobs,  207  (37 
Eng.  Reprint,  824),  a  leading  case  on  the 
meaning  of  "nieces"  and  "nephews,"  Sir 
Thomas  Plummer,  M.  R.,  says :  "But  it  would 
be  contrary  to  the  authorities  to  interpret  a 
term  having  a  proper  application  to  one  class 
as  extending  to  two  classes,  comprising  both 
parents  and  children." 

And  in  Crook  v.  Whitely,  supra.  Lord 
Chancellor  Oranworth  observes:  "But  I  do 
not  know  any  case  in  which  it  has  been  held 
that  the  same  words  can  be  construed  to  in- 
clude persons  of  different  degrees  in  the 
same  class." 

This  brings  us  to  the  consideration  of  the 
force  to  be  given  the  parenthetical  words, 
upon  which  the  decision  of  the  court  of  law 
and  chancery  seems  to.  have  been  rested,  in 
the  clause  under  construction :  "To  any  niece 
er  nephew  of  mine  whom  I  have  omitted  or 
neglected  in  making  the  above  provisions 
(excepting  the  children  of  Dr.  Howell  White, 


for  whom  I  have  provided  as  hereinbefore  ael 
out)  the  sum  of  three  thousand  dollars." 

The  argument  is  based  on  the  ground  that 
as  Dr.  Howell  White  was  himself  a  nephew 
of  testator,  and  his  children  grandnieces  and 
grandnephews,  the  parenthetical  words 
would  be  useless  unless  the  testator  Intended 
to  include  grandnieces  and  grandnephews  in 
the  expression  "any  niece  or  nephew  of 
mine." 

The  clause  as  a  whole  is  at  most  only  a 
precautionary  one,  intended  to  avoid  the  pos- 
sibility of  pretermitting  any  of  a  named 
class.  But  in  no  aspect  of  the  situation  is 
the  parenthetical  exception  necessary  to  ef- 
fectuate any  intention  of  the  testator.  It  in 
terms  applies  only  to  "omitted  or  neglected'* 
nieces  and  nephews,  and  (even  if  grand- 
nieces  and  grandnephews  were  intended  to  be 
included)  it  could  by  no  possibility  have  af- 
fected the  rights  of  the  children  of  Dr. 
Howell  White,  who  were  neither  "omitted" 
nor  "neglected,"  but  had  already  been  pro- 
vided for.  So  that  the  contention  amounts 
to  this:  That  a  useless  provision  in  a  pre- 
cautionary clause  in  a  will  shall,  by  implica- 
tion,  be  given  the  effect  of  introducing  a  new 
class  of  beneficiaries,  embraced  by  no  other 
language  of  the  wilL  Such  a  deduction 
from  an  implication  affords  a  most  unsafe 
guide  in  the  exposition  of  wills  or  other  writ- 
ings. 

In  this  connection  it  would  be  wise  ta 
keep  in  mind  the  admonition  of  Sir  William 
James,  L.  J.,  in  Re  Blowers  Trust  (1870)  U 
R.  Ch.  App.  Cases,  350  (a  case  like  the  in- 
stant case,  where  it  was  sought  to  vary  the 
ordinary  meaning  of  the  words  "nephews 
and  nieces,"  so  as  to  include  "grandnephews 
and  grandnieces"):  "But  before  we  alter  the 
meaning  of  words  in  obedience  to  a  suppos- 
ed indication  of  intention  of  the  testator-^ 
before  we  deviate  from  the  direct  path  in 
order  to  follow  a  light  which  appears  to  be 
held  out  by  the  testator — ^we  must  take  care 
to  be  reasonably  sure  that  it  is  a  genuine 
light,  and  that  we  are  not  following  the 
glare  of  a  will-o'-the-wisp  into  a  morass." 

The  effect  of  provisos  and  exceptions  in  a 
statute  was  luminously  considered  by  the 
House  of  Lords  in  Guardians  of  the  Poor  ▼• 
Metropolitan  Life  Assurance  Society,  A.  GL 
(1897)  647,  a  number  of  their  lordships  de- 
livering opinions.  Lord  Chancellor  Halsbury 
says:  "It  [his  construction  of  the  act]  satis- 
fies the  words,  whilst  the  other  view  [that 
the  proviso  enlarged  the  enacting  clause> 
gives  to  the  proviso  a  meaning  which  I  think 
would  be  most  formidable,  not  merely  witli 
reference  to  the  question  which  is  now  un- 
der debate  before  your  lordships,  but  also 
as  a  matter  of  construction,  that  a  provisa 
could  be  so  read  as  to  suggest  that  the  pre- 
vious part  of  the  section  of  which  it  is  a 
proviso  should  imply  by  law  the  existence 
of  words  there  of  which  there  is  not  a  trace- 
In  the  previous  words  of  the  section  its«U^ 
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My  lords,  that  certainly  would  be  a  very 
serioas  Invasion  upon  any  rule  of  construc- 
tion by  which  any  document,  whether  an  act 
of  Parliament  or  anything  else,  has  ever 
been  construed,  and  I  should  be  very  much 
averse  Indeed  to  lend  any  countenance  to 
such  a  mode  of  construing  a  proviso." 

Lord  Davey  said  the  whole  argument  was 
based  on  "the  old  and  apparently  ineradica- 
ble fallacy  of  importing  into  an  enactment 
which  is  expressed  in  clear  and  apparently 
unambiguous  language  something  which  is 
not  contained  in  it,  by  what  is  called  impli- 
cation from  the  language  of  a  proviso  which 
may  or  may  not  have  a  meaning  of  its  own." 
Sutherland,  Stat  Ck>nstr.  f  222;  Tinkham  ▼. 
Tapscott,  17  N.  Y.  141,  152;  Baggaley  v. 
Pittsburg  &  li.  a  I.  Oo.  (G.  O.  A.)  90  Fed. 
636,  36  C.  G.  A.  202. 

The  provision  of  the  will  construed  in  Gro- 
mer  v.  Pinckney,  3  Barb.  Gh.  (N.  Y.)  466,  cit^ 
ed  in  the  opinion  of  the  trial  court,  was  es- 
sentially different  from  the  clause  before  us. 
The  language  of  the  bequest  in  that  case 
was:  '*To  the  children  of  my  nephew  John 
Gromer."  John  Gromer,  though  a  grand- 
nephew,  was  described  as  a  **hephew,**  which 
showed  conclusively  that  the  word  "nephew" 
was  not  used  by  the  testator  in  its  primary 


Our  conclusion,  therefore,  upon  this  branch 
of  the  case,  is  that  testator  used  the  words 
**niece"  and  **nephew"  in  their  ordinary  sense, 
and  that  the  court  of  law  and  chancery 
erred  in  holding  that  those  words  embraced 
greatnieces  and  great^iephews. 

[8]  The  other  clause  of  the  will  involved 
In  this  appeal  is  as  follows:  *'If  under  the 
decision  of  the  Supreme  Gourt  of  Appeals 
of  Virginia  recently  rendered  in  the  suit 
therein  pending  involving  the  construction 
of  my  wife's  will,  I  shall  receive  my  dis- 
tributive share  of  her  estate  free  from  the 
claims  of  fees  of  the  attorneys  asserted  there- 
in, then  I  desire  my  executor  to  purchase  a 
lot  in  the  city  of  Norfolk,  Virginia,  for  the 
purpose  of  having  erected  thereon  a  building 
for  a  public  library,  he  to  use  and  invest 
the  money  necessary  to  purchase  the  said 
lot  as  he  may  think  best,  and  such  lot  so 
purchased  I  devise  and  bequeath  to  the  Nor- 
folk Public  Library,  a  corporation  chartered 
by  the  state  of  Virginia,  if  the  said  corpora- 
tion will  erect  or  have  erected  a  suitable 
buUding  thereon  for  a  public  library,  and 
desire  my  executor  to  Inake  or  have  made 
the  proper  conveyance  of  the  said  lot  to  the 
said  corporation." 

The  decree  appealed  from  upholds  this 
provision  of  the  will.  The  executor  was  not 
able  to  carry  out  the  provision  immediately 
upon  taking  charge  of  the  estate;  and  sub- 
sequently the  family  of  the  late  Dr.  William 
Seldtfi  donated  a  lot  as  a  site  for  a  library 
building,  and  the  corporation,  with  funds 
furnished  for  the  purpose  by  Andrew  Gar- 


negie,  erected  a  public  library  therecn.  Nev- 
ertheless the  corporation  insists  that  it  is 
not  limited  to  a  single  library  building,  and 
that  the  lot  in  question  is  necessary  to  meet 
the  growing  needs  and  demands  of  the  cit- 
izens of  Norfolk  for  another  library  building 
in  the  interest  of  literary  improvement  And 
it  tosists  upon  its  capacity  to  take  and  hold 
the  lot  donated  by  the  testator,  and  its  abili- 
ty and  readiness  to  erect  or  cause  to  be 
erected  thereon  a  suitable  building  for  a 
public  library,  as  provided  for  in  testator's 
wUL 

In  these  circumstances,  there  was  plainly 
no  error  in  the  decree  appealed  from,  sus- 
taining the  devise. 

Upon  the  whole  case,  the  decree  must  be 
reversed  in  part  and  affirmed  in  part,  as  out- 
lined in  this  opinion. 

Reversed  in  part;   aflOrmed  in  part* 

KBITH,  P.,  absent 


(HZ  Ya.  686) 

MONK  et  al.  v.  BABNETT  et  at 

(Supreme  Gourt  of  Appeals  of  Virginia.    June' 

13,  1012.) 

1.   GOBPORATIONS      (5      232»)  —  ISSUANCK      OF 

Stock— Patmewt— Rights  of  Greditob. 
Under  Gonst.  1002,  {  167  (Gode  1904,  p. 
cclxi),  and  Gode  1904,  {  11066,  par.  9,  pro- 
viding that  corporate  stock  may  be  Issued  in 
exchange  for  anything  which  the  board  of  di- 
rectors may  determine  to  accept  and  at  any 
price  agreed  upon,  provided  an  accurate  and 
verified  statement  of  the  transaction  be  filed 
with  the  State  Gorporation  Gommission,  cred- 
itors of  a  corporation  could  not  complain  that 
$40,000  of  stock  had  been  paid  for  with  cer- 
tain options  and  contracts  not  exceeding  $4,000 
in  value,  where  no  fraud  or  deception  had  been 
practiced,  and  the  requirements  of  the  consti- 
tutional and  statutory  provisions  as  to  filing 
of  the  statement  or  financial  plan  bad  been 
complied  with,  and  they  had  no  right  of  action 
against  the  holders  of  such  stock. 

[Ed.  Nojte.— For  other  cases,  see  Gorpora- 
tions,  Gent  Dig.  |f  879,  880,  888,  884,  987; 
Dec.  Dig.  f  232.*] 

2,  GoBPOBATiONs  (|  232*)  —  Issuance  of 
Stock— Statement  of  Financial  Plan- 
Sufficiency. 

Though  a  statement  of  financial  plan  filed 
to  comply  with  such  constitutional  and  statu- 
tory provisions  was  indefinite,  vague,  and  un- 
satisfactory in  its  specification  and  description 
of  the  options  and  contracts  exchanged  for 
stock,  yet  where  it  was  filed  with  the  Corpora- 
tion Oommisslon,  and  was  in  the  form  pre- 
scribed by  the  Gommission,  and  was  permitted, 
approved,  and  ordered  to  be  filed  by  the  Gom- 
mission, it  was  sufficient  to  comply  with  Ihese 
provisions  and  protect  the  holders  of  the  stock 
from  personal  liability  to  creditors  of  the  cor- 
poration. 

[Ed.  Note. — For  other  cases,  see  Gorpora- 
tions,  Gent.  Dig.  |{  879,  880,  883,  884,  987; 
Dec  Dig.  f  232.*] 

Appeal  from  Gircuit  Gourt,  Norfolk  Gounty. 

Action  by  John  Monk  and  another  against 
O.  M.  Bamett  and  others.  From  a  decree 
for  defendants,  plaintiffs  appeal.     Afiftrmed. 
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JeflPries,  Wolcott,  Wolcott  &  Lankford,  for 
appellants.  Robt.  W.  Shultlce  and  Williams 
&  Tunstall,  for  appellees. 

CARDWELL,  J.  This  case,  which  is  now 
before  us  for  the  second  time,  originated  in 
a  bill  in  equity  filed  by  appellants  against 
the  EiXposition  Deepwater  Pier  Corporation 
and  appellees,  C.  M.  Bamett,  J.  W.  Hough, 
and  H.  B.  Goodridge,  who  wer^  the  only 
stockholders  and  incorporators  of  said  corpo- 
ration; the  purpose  of  the  bill  being  to  en- 
force the  mechanic*s  lien  of  the  appellants 
against  the  pier  and  land  of  the  Exposition 
Deepwater  Pier  Corporation,  and  to  require 
the  stockholders  of  the  corporation  to  pay  in 
full  their  subscriptions  to  the  capital  stock 
of  the  company. 

There  were  two  questions  presented  upon 
the  former  appeal,  and  upon  the  first  of 
these  questions  this  court  reversed  the  decree 
of  the  circuit  court  appealed  from,  and  re- 
manded tlie  cause,  declining  to  pass  upon 
the  second  question,  for  the  reason  that  it 
appeared  from  the  evidence  in  the  record 
that  the  property  of  the  corporation  was  suf- 
ficient to  pay  appellants'  lien  debt  thereon; 
but  the  opinion  added:  "If,  however,  the 
real  estate  should  prove  inade*iuate  to  sat- 
isfy the  lien,  the  appellants  are  not  to  be 
concluded  by  the  decree  under  review  from 
seeking  such  relief  as  they  may  be  entitled 
to,  If  any,  against  the  stockholders.  Monk 
V.  Exposition  Deepwater  Pier  Corp.,  Ill  Va. 
121,  68  S.  E.  280. 

It  appears  that  when  the  evidence  in  the 
cause  was  taken  the  pier  was  comparatively 
new,  and  was  supposed  to  be  worth  the 
amount  named  by  the  witnesses — $10,000; 
but  from  various  causes  operating  during  the 
delay  because  of  litigation  as  to  the  rights 
of  the  respective  creditors  in  the  property, 
it,  after  full  advertising  and  active  bidding, 
brought  at  public  auction  on  September  17, 
1910,  only  $2,400,  leaving  about  $4,000  still 
due  appellants.  Thereupon  appellants  pro- 
ceeded in  their  effort  to  obtain  a  decree 
against  said  stockholders  for  an  amount  suf- 
ficient out  of  what  remained  unpaid  of  their 
subscriptions  to  discharge  the  balance  of  the 
debt  alleged  to  be  due  appellants;  but  upon 
a  final  hearing  of  the  cause  the  circuit  court 
entered  its  decree  now  under  review,  holding 
that  said  stockholders  had  substantially  com- 
plied with  the  provisions  of  the  Constitution 
and  statutes  of  the  state  "enacted  for  the 
formation  and  regulation  of  corporations  in 
this  state,  and  that  said  stockholders  [appel- 
lees here]  had  paid  In  full  their  subscriptions 
to  the  stock  of  the  Exposition  Deepwater 
Pier  Corporation,  and  that  there  was  no  fur- 
ther liability  upon  them,  or  either  of  them." 
dismissing  appellants'  bill  as  to  said  stock- 
holders. 

Appellees,  Bamett,  Hough,  and  Goodridge, 
who,  as  has  been  stated,  were  all  the  stock 
subscribers  and  incorporators  of  said  Deep- 
water  Pier  Corporation  at  the  time  of  its 


organization  filed  with  the  State  Corporation 
Commission,  In  March.  1907,  a  statement  of 
the  financial  plan  upon  the  basis  of  which 
the  stock  or  bonds  of  the  corporation  were 
to  be  issued,  and  the  contention  of  appel- 
lants Is  that  said  statement  filed  by  appel- 
lees was  not  such  a  compliance  with  the  pro- 
visions of  section  167  of  the  Constitution  of 
Virginia  (Code  1904,  p.  cclxi)  and  of  section 
1105e,  par.  9^  of  the  Code  of  1904,  arf  would 
avail  appellees  of  the  privilege  extended  by 
the  statute  of  avoiding  their  common-law  lia- 
bility to  pay  into  the  treasury  of  the  com- 
pany so  much  of  their  stock  subscriptions,  up 
to  the  par  value  thereof,  as  might  be  neces- 
sary to  discharge  the  indebtedness  of  the  cor- 
poration. 

[1]  Section  167  of  the  Constitution,  supra, 
confers  upon  the  General  Assembly  power  to 
malce  general  laws  regulating  and  controlling 
all  issues  of  stock  and  bonds  by  corx)orations, 
and  further  provides: 

"Whenever  stock  or  bonds  are  to  be  issued 
by  a  corporation,  it  shall  before  issuing  the 
same  file  with  the  State  Corporation  Com- 
mission a  statement  (verified  by  the  president 
or  secretary  of  the  corporation,  and  in  such 
form  as  may  be  prescribed  or  permitted  by 
the  Commis.sion),  setting  forth  fully  and  ac- 
curately the  basis,  or  financial  plan,  upon 
which  such  stock  or  bonds  are  to  be  issued ; 
and  where  such  basis  or  plan  includes  serv- 
ices or  property  (other  than  money),  received 
or  to  be  received  by  the  company,  such  state* 
ment  shall  accurately  specify  and  describe,  in 
the  manner  prescribed  or  permitted  by  the 
commission,  the  services  and  property,  to- 
gether with  the  valuation  at  which  the  same 
are  received,  or  to  be  received;  and  such 
corporation  shall  comply  with  any  other  re- 
quirements and  restrictions  which  may  be 
imposed  by  law." 

Said  section  of  the  Constitution  then  re- 
quired the  General  Assembly  to  provide  ade- 
quate penalties  for  the  violation  of  the  sec- 
tion, or  any  laws  passed  in  pursuance  there- 
of. 

The  statute  (paragraph  9,  f  1105e,  supra) 
provides: 

"Subscriptions  to  the  capital  stock  of  any 
corporation  may  be  paid  in  money,  land,  or 
other  property,  real  or  personal,  leases,  op- 
tions, mines,  minerals,  mineral  rights,  patent 
rights,  rights  of  way,  or  other  rights  or  ease- 
ments, contracts,  labor,  or  services;  and 
there  shall  be  no  individual  or  personal  lia- 
bility on  any  subscriber  beyond  the  obliga- 
tion to  comply  with  such  terms  as  he  may 
have  agreed  to  in  his  contract  of  subscrip- 
tion ;  and  any  corporation  may  adopt  such ' 
plan  of  financial  organization  and  may  dis- 
pose of  its  stock  or  bonds  for  the  pun^oses 
of  its  incorporation  at  such  prices,  for  such 
consideration,  and  on  such  terms  and  condi- 
tions as  it  sees  fit:  Provided,  however,  that 
before  making  any  issue  of  its  stock  or  bonds 
it  shall  file  with  the  State  Corporation  Corn- 
emission  a  statement  (verified  by  oath  of  the 
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president  or  secretary  of  the  corporation, 
and  in  such  form  as  may  be  prescribed  or 
permitted  by  the  Commission),  setting  forth 
fully  and  accurately  the  basis  or  financial 
plan  upon  which  such  stock  and  bonds  are 
to  be  issued;  and  where  such  basis  or  plan 
includes  services  or  property  (other  than 
money)  received  or  to  be  received  by  the  cor- 
poration, such  statement  shall  accurately 
specify  and  describe  in  the  manner  prescrib- 
ed or  permitted  by  the  Commission  the  serv- 
ices and  property,  together  with  the  valua- 
tion at  which  the  same  are  received,  or  to  be 
received,  and  the  Judgment  of  the  directors 
as  to  the  value  of  such  land  or  other  prop- 
erty, real  or  personal,  leases,  options,  mines, 
mineral  rights,  patent  rights,  rights  of  way, 
or  other  rights  or  easements,  contracts,  labor, 
or  services,  in  the  absence  of  fraud,  partici- 
pated in  by  both  parties  to  the  transaction, 
shall  be  conclusive. 

**For  any  violation  of  this  section  the  of- 
fending corporation  shall  be  liable  to  a  fine 
of  not  exceeding  one  thousand  dollars,  to  be 
Imposed  and  judgment  entered  therefor  by 
the  State  Corporation  Commission,  and  shall 
be  enforced  by  its  process." 

The  financial  plan  filed  with  the  State 
Corporation  Commission  In  this  Instance  is 
as  follows:  "Four  hundred  shares,  valued 
at  $4,000,  are  to  be  issued  to  J.  W.  Hough, 
H.  B.  Goodrldge,  and  C.  M.  Bamett  as  fully 
paid  in  consideration  of  their  turning  over 
to  said  company  their  options,  rights,  and 
contracts  to  acquire  land  and  build  a  pier 
near  the  Exposition  Grounds,  and  their  con- 
tracts with  various  steamboat  -lines  to  use 
said  pier  exclusively  in  taking  passengers  to 
said  grounds,  and  contracts  with  said  steam- 
boat companies  and  with  the  Jamestown  Ex- 
position Company  to  take  and  pay  cash  for 
certain  bonds  of  this  company;  said  rights, 
options,  and  contracts  being  valued  at  four 
thousand  dollars." 

It  appears  that  appellees  subscribed  to 
$40,000  of  the  stock  of  the  Deepwater  Pier 
Corporation,  and  paid  for  it  with  the  con- 
tracts and  options  named  in  said  plan  of 
organization,  all  of  which  were  worth,  ac- 
cording to  their  own  valuation,  but  $4,000; 
and  It  is  conceded  in  the  argument  of  this 
appeal  that  "the  very  object  of  section  167  of 
the  Constitution  was  to  do  away  with  the 
common-law  liability  of  stockholders,"  un- 
der which  they  could  be  required  to  pay  (in 
money)  for  their  stock  up  to  the  par  value 
thereof  until  the  debts  of  the  company  were 
satisfied. 

Very  clearly  the  provisions  of  the  CJonstl- 
tutlon  and  statute  change  the  former  rule, 
and  persons  organizing  a  corporation  can 
subscribe  to  its  capital  stock  and  pay  there- 
for in  anything  which  the  board  of  directors 
may  determine  to  accept,  and  at  any  price 
which  may  be  agreed  upon,  and  the  stock 
may  be  paid  for  at  any  price  at  which  it 
may  be  offered  by  the  company,  and  no  one 
can  complain,  provided  the  requirements  of 


the  Constitution  and  statute  are  complied 
with.  Therefore  the  sole  question  for  our 
determination  in  this  case  is:  Where  no 
fraud  or  deception  has  been  practiced,  does 
the  financial  plan  of  organization  in  ques- 
tion meet  the  requirements  of  the  provisions 
of  the  Constitution  and  statute,  and  thereby 
relieve  the  appellees  of  their  common-law 
liability  to  pay  for  the  stock  subscribed  to  by 
them  up  to  the  par  value  thereof  until  the 
debts  of  the  company  are  satisfied? 

It  is  very  true,  as  appellants  contend,  that 
the  statute,  supra,  enacted  pursuant  to  sec- 
tion 167  of  the  Constitution,  with  respect  to 
the  liability  of  subscribers  to  the  capital 
stock  of  a  corporation  chartered  under  the 
laws  of  this  state,  is  in  derogation  of  the 
common  law  and  has  to  be  given  a  strict 
construction;  but  It  will  readily  be  observed 
that  the  statute,  in  language  plain  and  un- 
ambiguous, provides  that  subscriptions  to 
the  capital  stock  of  any  corporation  may  be 
paid,  not  only  in  money,  but  in  every  or  any 
species  of  property  or  property  rights  that 
could  be  suggested,  including  leases,  options, 
contracts,  labor,  or  services,  etc.,  and  there 
shall  be  no  individual  or  personal  liability 
on  any  subscriber  beyond  the  obligation  to 
comply  with  such  terms  as  he  may  have 
agreed  to  in  his  contract  of  subscription; 
that  any  corporation  may  adopt  such  plan  of 
financial  organization,  and  may  dispose  of 
its  stock  or  bonds  for  the  purposes  of  its  in- 
corporation at  such  prices,  for  such  consid- 
eration, and  on  such  terms  and  conditions  as 
it  sees  fit,  provided  a  statement  of  its  finan- 
cial plan  of  organization  is  first  filed  with 
the  State  Corporation  Commission,  in  such 
form  as  may  be  prescribed  or  permitted  by 
the  Commission,  setting  forth  fully  and  ac- 
curately the  basis  or  financial  plan  upon 
which  such  stock  or  bonds  are  to  be  Issued; 
and  where  such  basis  or  plan  includes  serv- 
ices or  property  (other  than  money),  received 
or  to  be  received  by  the  corporation,  such 
statement  shall  accurately  specify  and  de- 
scribe in  the  manner  prescribed  or  permitted 
by  the  Commission  the  services  and  property, 
together  with  the  value  at  which  the  same 
are  received,  or  to  be  received,  and  the  judg- 
ment of  the  directors  as  to  the  value  of  the 
services  or  property,  real  or  personal,  leases, 
options  •  •  *  contracts,  etc.,  in  the  ab- 
sence of  fraud,  sTuill  be  conclusive. 

In  this  case  appellees  subscribed  to  $40,- 
000  of  the  stock  (400  shares)  of  the  Exposi- 
tion Deepwater  Pier  Ck>rporation,  and  agreed 
with  themselves  as  the  incorporators  and  di- 
rectors of  the  company  that  said  stock  be  is- 
sued to  them  fully  paid  in  consideration  of 
their  turning  over  to  the  company  "their  op- 
tions, rights,  and  contracts  to  acquire  land 
and  build  a  pier  near  the  Exposition 
Grounds,  and  their  contracts  with  various 
steamboat  lines  to  use  said  pier  exclusively 
in  taking  passengers  to  said  grounds,  and 
contracts    with   said    steamboat    companies 


188 


76  SOUTHEASTERN  REPORTER 


(Va. 


and  with  the  Jamestown  Exposition  Ck)m- 
pany  to  take  and  pay  cash  for  certain  bonds 
of  this  company,  said  rights,  options  and 
contracts  being  valued  at  four  thousand  dol- 
lars." 

[2]  A  more  indefinite,  yagne,  and  unsatis- 
factory specification  and  description  of  the 
options  and  contracts  agreed  to  be  turned 
oyer  to  the  company  by  appellees  In  payment 
for  the  $40,000  of  stock  fully  paid  to  be  is- 
sued to  them  by  the  company  is  hardly  to  be 
conceived;  but  the  statement  of  the  financial 
plan  of  the  organization  of  the  corporation 
filed  with  the  Corporation  Commission  was 
In  the  form  prescribed  by  the  Commission, 
and  was  by  the  Commission  permitted  when 
It  received,  approved,  and  ordered  the  same 
to  be  filed  and  to  become  a  matter  of  record 
in  the  office  of  the  Commission. 

By  the  adoption  of  our  present  Constitu- 
tion, and  the  enactment  of  statutes  pursu- 
ant thereto,  relating  to  the  issue  of  stocks 
and  bonds  by  corporations,  the  policy  of 
granting  charters  of  incorporation  to  almost 
every  conc^vable  business  undertaking  then 
in  existence,  or  that  might  be  undertaken 
within  the  state,  was  inaugurated,  and 
though  the  policy  may  be  fraught  with  ever 
so  many  possibilities.  Indeed  probabilities,  of 
fraud  and  imposition  upon  individuals,  firms, 
or  other  corporations  dealing  with  or  becom- 
ing creditors  of  a  corporation  chartered  in 
the  state,  the  courts,  in  the  absence  of  the 
charge  and  proof  of  fraud  in  the, obtaining 
of  the  charter  or  the  organization  of  the 
corporation,  or  the  iasuing  of  its  stock,  are 
powerless  to  prevent  or  to  redress  such 
wrongs  or  impositions. 

This  new  policy  now  in  vogue  in  this  state 
has  not  only  in  view  the  granting  of  a  char- 
ter to  any  three  or  more  individuals  to  con- 
duct, as  a  corporation,  any  business,  that 
might  be  conducted  by  an  individual  or  in- 
dividuals within  the  state,  but  invites  the 
application  for  such  charters,  and  provides 
that  all  persons,  firms,  partnerships,  or  oth- 
er corporations  contracting  with  the  corpo- 
ration chartered  in  the  state  must  look  to 
the  records  of  the  State  Corporation  Com- 
mission for  information  there  to  be  found, 
or  suggested,  as  to  the  character,  location, 
and  value  of  the  assets  of  the  corporation, 
and  if  they  fail  to  look  to  said  records,  or 
fail  to  make  proper  inquiry  along  lines  sug- 
gested by  these  records,  and  sustain  a  loss 
or  injury  in  consequence  of  such  neglect  of 
duty,  they  shall  have  no  remedy  in  the 
courts  against  the  stockholders  having  cer- 
tificates of  fully  paid  stock  for  such  loss  or 
injury. 

One  who  is  advised  or  might  have  been 
advised  as  to  the  character  and  value  of  the 
assets  of  a  corporation,  and  extends  credit 
to  the  corporation,  cannot,  in  the  absence  of 
fraud  in  the  organization  of  the  company, 
or  the  issuing  of  its  stock  or  bonds,  complain 


that  the  assets  of  the  company  were  not  bb 
valuable  as  he  expected  them  to  be,  and  he 
has  no  remedy  or  right  of  action  against  the 
stockholders  of  the  corporation  holding  its 
fully  paid  stock. 

Such  is  the  case  before  us,  and  we  are  of 
opinion,  therefore,  that  the  decree  appealed 
from  is  right,  and  It  Is  affirmed. 

Affirmed* 

(m  Va.  6U) 

BURGWTN  V.  JONES  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.    June 

13,  1912.) 

1.  Fbauds,  Statute  of  (§  76*>— Pabol  Past* 

NERSHIP  AGBEEMBNT. 

A  parol  agreement,  which  creates  a  par^ 
nership  for  the  purchase  and  sale  of  real  «•• 
tate  for  speculation  and  for  the  division  of  the 
profits  among  the  partners,  is  valid,  notwith- 
standing the  statute  of  frauds,  and  the  exist- 
ence of  the  firm  and  the  interests  of  the  part- 
ners may  be  proved  by  parol. 

[Ed.  Note.— For  other  cases,  see  Frauds* 
Statute  of.  Cent  Dig.  f{  135-139;  Ded  Dig. 
f  76.*] 

2.  Frauds,  Statute  of  (S  76*)— Pabol  Pabt- 

NEBSHIP  AOBEEMBNT— "AQBEEMENT  FOB  TEB 

Sale  of  Real  Estate." 

A  parol  agreement,  creating  a  partnership 
and  giving  the  partners  an  interest  in  real  es» 
tate  owned  by  a  partner  at  the  time  of  the 
formation  of  the  firm,  is  an  agreement  for  the 
sale  of  real  estate,  within  the  statute  of  fraadfl» 
and  is  void. 

[Ed.  Note.— For  other  cases,  see  Frauds 
Statute  of.  Cent  Dig.  §{  13&-139;  Dec  Dig» 
f  76.*] 

Appeal  from  Circuit  Court,  Nottoway 
County. 

Suit  by  C.  P.  B,  Burgwyn  against  W.  I. 
Jones  and  others.  From  a  decree  of  dla- 
missal,  plaintiff  appeals.     Affirmed. 

Chas.  E.  Plummer,  for  appellant.  W.  Moife- 
cure  Gravatt,  T.  Freeman  Epes,  and  H.  H. 
Watson,  for  appellees. 

BUCHANAN,  J.  The  decree  appealed  from 
held  that  the  agreement  upon  which  the 
appellant,  who  was  the  complainant  in  the 
circuit  court,  based  his  right  to  the  relief 
sought,  was  one  providing  for  the  sale  of 
an  interest  in  real  estate,  and,  not  being  in 
writing,  was  invalid  under  clause  6  of  sec- 
tion 2840  of  the  Code.  The  agreement  re- 
lied on  was  made  in  August,  1006,  and,  afl 
set  out  tQ  the  bill.  Is  as  follows: 

'The  property  known  as  the  'Fitzgerald 
Mill  Property,'  situated  in  Nottoway  county* 
Virginia,  near  Nottoway  Courthouse  (the  le» 
gal  title  to  which  at  the  time  said  agree- 
ment was  made  being  in  the  said  M.  W.  Gill» 
E.  F.  Peirce,  and  W.  I.  Jones  as  aforesaid)^ 
was  to  be  examined  by  your  complainantt 
and  a  report  on  said  property,  dealing  with 
its  posRlbllities  as  a  power  plant  and  its 
availability  for  furnishing  electric  light  pow- 
er to  the  neighboring  towns,  was  to  be  made 
by  your  complainant  to  said  M.  W.  6111,  E. 
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F.  Peirce,  and  W.  I.  Jones,  or  to  any  one 
of  them,  and  your  complainant  was  to  per- 
form snch  other  services  as  would  natural- 
ly be  performed  by  an  engineer,  such  as  sur- 
veying, making  estimates  of  the  cost  of 
development,  etc.;  that  as  soon  as  your  com- 
plainant made  such  examination,  submitted 
such  report,  and  performed  such  other  serv- 
ices as  would  naturally  fall  to  him,  all  of 
said  parties,  to  wit,  M.  W.  Qill,  B.  F.  Peirce, 
W.  I.  Jones,  and  your  complainant,  were  to 
endeavor  to  sell  said  property  at  the  best 
price  and  on  the  best  terms  that  could  be 
secured,  said  property  to  be  sold  as  a 
whole,  and  each  of  said  parties  to  deal  with 
said  property  as  to  them  might  seem  best, 
the  one  object  being  to  secure  a  purchaser 
at  a  price  which  would  yield  a  profit  upon 
the  money  invested  and  the  services  perform- 
ed; and  that  as  soon  as  said  property  should 
be  sold,  the  profits  realized  on  said  trans- 
action should  be  equally  divided  between  the 
four  parties  above  mentioned. 

"(6).  Your  complainant  avers  that  said 
agreement  was  in  effect  a  partnership  agree- 
ment, and  that  said  parties  were,  as  between 
themselves,  copartners;  that  it  was  mutually 
understood  and  verbally  agreed  by  and  be- 
tween said  parties  that  your  complainant,  by 
reason  of  the  services  to  be  rendered  by  him 
for  the  benefit  of  said  undertaking,  was  to 
have  an  interest  in  the  said  property  equal 
to  that  of  any  of  said  parties,  after  the  pur- 
chase price  of  said  property  and  the  expense 
of  maintaining  the  same  had  been  deducted, 
and  that  all  of  the  said  parties  would  work 
together  for  their  common  benefit." 

As  appears  from  the  allegations  of  the  bill 
filed  in  September,  1908,  Jones,  Peirce,  and 
Gill  were  the  fee-simple  owners  of  the  real 
estate  at  the  time  the  alleged  partnership 
agreement  between  them  and  the  complain- 
ant was  made,  by  which  he  was  "to  have  an 
interest  in  the  said  property  equal  to  that  of 
any  of  said  parties  after  the  purchase  price 
of  said  property  and  the  expense  of  main- 
taining the  same  had  been  deducted."  It 
was  further  alleged  in  the  bill  that  in  the 
year  1907  Gill  sold  and  conveyed  all  his  in- 
terest in  the  said  land  to  Peirce  and  Jones, 
and  that  later  in  the  same  month  Peirce  sold 
and  conveyed  all  his  interest  therein  to 
Jones,  the  vendee  in  such  sale  assuming  the 
liability  then  resting  on  the  vendor;  that  in 
the  same  year  Jones  sold  and  conveyed  an 
undivided  one-half  interest  in  the  land  to 
Carter,  White,  and  Epes,  who  were  purchas- 
ers without  notice  of  the  appellant's  rights; 
that  the  appellant,  therefore,  only  had  an 
equitable  interest  in  the  undivided  half  of 
the  property  owned  by  Jones,  but  was  enti- 
tled to  have  an  accoxmting  from  bim  for  the 
proceeds  arising  from  the  sale  of  the  other 
half,  and  was  entitled  to  one-fourth  of  all 
the  profits  that  have  been  or  may  be  realized 
on  the  sale  of  the  property.  It  was  prayed 
that  there  might  be  a  settlement  of  the  part- 


nership accounts,  that  his  equitable  interest 
in  thi^  undivided  half  of  the  land  standing 
in  Jones'  name  be  established  and  protect- 
ed, that  his  share  in  the  profits  which  have 
accrued  from  the  transaction  be  ascertained 
and  decreed  him,  and  for  general  relief. 

In  the  year  1911  the  appellant  filed  his 
amended  and  supplemental  bill,  of  which  he 
made  the  original  a  part,  and  in  which  he 
alleged  that  since  the  flltug  of  the  original 
bill  the  whole  of  the  land  had  been  sold  to 
the  Norfolk  &  Western  Railway  Company 
(the  latter  having  knowledge  of  his  rights), 
reiterated  the  allegations  of  his  original  bill 
that  he  is  the  owner  of  an  equitable  interest 
in  the  land  so  sold,  and  prayed  that  the 
Norfolk  &  Western  Railway  Company  be 
made  a  party  defendant  to  the  bill  (which 
was  done),  and  for  substantially  the  same  re- 
lief that  he  sought  by  his  original  bill. 

[1, 2]  It  is  well  settled  in  this  state  that  a 
partnership  for  the  purchase  and  sale  of 
real  estate  for  speculation,  the  profits  to  be 
divided  among  the  partners,  is  valid  when 
verbally  made,  and  the  existence  of  the  part- 
nership and  the  extent  of  the  interest  of  the 
partners  may  be  shown  by  parol.  Miller  v. 
Ferguson,  107  Va.  249,  250-262,  57  S.  B.  649, 
122  Am.  St.  Rep.  840,  18  Ann.  Gas.  188,  and 
authorities  cited.  But  the  precise  question 
in  this  case  seems  not  to  have  been  involved 
In  any  of  the  cases  cited  and  decided  by  this 
court  In  those  cases  the  partnership  form'* 
ed  was  for  the  future  purchase  and  sale 
of  lands  for  profit.  In  this  case  the  land 
in  which  or  in  the  proceeds  of  which,  the 
appellant  claims  an  interest,  was  at  the  time 
the  partnership  was  formed  the  property 
of  the  members  of  the  firm  other  than  the 
complainant 

It  is  insisted  by  the  appellee  Jones  that 
there  is  a  wide  distinction  between  an  agree- 
ment to  acquire  an  interest  in  or  to  share 
the  profits  of  lands  thereafter  to  be  acquired 
and  an  agreement  to  become  interested  in 
and  to  share  the  profits  from  lands  already 
purchased  and  owned  by  a  member  or  mem- 
bers of  the  firm  when  the  partnership  Is 
formed.  Upon  this  question  the  authorities 
are  not  agreed. 

Browne,  In  his  work  on  the  Statute  of 
Frauds  (section  261a),  is  inclined  to  the 
opinion  that  the  weight  of  authority  is  in 
favor  of  the  view  that  it  is  not  materialt 
where  the  land  is  used  for  partnership  pur- 
poses, "whether  the  partnership  was  already 
established  and  engaged  in  its  business  when 
the  land  was  acquired  and  brought  into  the 
stock,  or  whether  it  was  established  and  the 
land  acquired  and  put  in  contemporaneously, 
or  whether  the  partnership  was  established 
for  the  purposes  of  some  other  trade  or 
business,  or  for  the  special  purpose  of  deal- 
ing in  and  making  a  profit  out  of  the  very 
land  Itself  which  is  in  question." 

Our  cases,  as  before  stated,  fully  recognize 
and  enforce  the  rule  as  stated  by  the  learn- 
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ed  author,  so  far  as  it  applies  to  the  pur- 
chase of  lands  made  subseiiuent  to  the  for- 
mation of  the  parol  partnership  for  dealing 
in  real  estate;  but  .they  have  not  gone  to 
the  extent  of  holding  that  an  agreement  is 
not  within  the  statute  of  frauds  which  in- 
cludes also  an  agreement  for  the  purchase 
and  sale  of  an  interest  in  lands  then  owned 
by  one  of  the  partners,  or  to  be  subsequent- 
ly acquired  by  him. 

While  the  precise  question  involved  in  this 
case  has  not  been  passed  upon  by  this  court 
(and  seems  not  to  have  often  arisen  in  any 
jurisdiction),  we  have  decisions  which  seem 
in  principle  to  limit  the  rule  to  purchases  of 
land  or  interests  therein  subsequent  to  the 
formation  of  such  partnership. 

In  Henderson  v.  Hudson,  15  Va.  510,  the 
complainant  relied  on  a  verbal  agreement 
between  himself  and  the  defendant  that  the 
latter .  should  associate  the  former  as  part- 
ner with  him  in  the  purchase  of  a  certain 
parcel  of  land,  and  sought  to  have  a  one-half 
interest  therein  decreed  to  hiin.  The  stat- 
ute of  frauds  was  relied  on  by  the  defend- 
ant Chancellor  Wythe,  who  presided  in  the 
trial  court,  was  of  opinion  that  the  statute 
applied  to  contracts  and  actions  upon  them 
between  the  buyer  and  seller  of  land,  and 
not  to  a  contract  between  the  purchaser  and 
a  third  person  that  such  person  should  be 
admitted  as  a  partner  in  the  purchase,  and 
granted  the  relief  sought;  but  upon  appeal 
it  was  held  that  the  statute  did  apply,  the 
decree  of  the  trial  court  was  reversed,  and 
the  bill  dismissed. 

In  Walker  v.  Herring,  62  Va.  678,  8  Am. 
Rep.  616,  that  decision  was  approved;  it 
being  held  that  the  statute  of  frauds  and 
perjuries  applied  to  a  parol  contract  entered 
into  between  the  plaintiff  and  defendant,  by 
which  the  former  agreed  to  purchase,  and 
did  purchase,  certain  lands  at  a  trustee's 
sale  for  himself  and  the  defendant,  the 
terms  of  which  the  latter  refused  to  comply 
with. 

These  cases  are  in  conflict  with  the  broad 
doctrine  laid  down  by  Mr.  Browne  in  his 
work,  and  are  so  regarded  by  him,  especially 
the  latter  decision.  These  cases  in  princi- 
ple are  in  accord  with  decisions  in  other 
jurisdictions. 

In  Caddick  v.  Skidmore,  2  De  G.  &  J.  51, 
the  defendant  owned  a  colliery,  and  he  and 
the  plaintiff  made  an  oral  agreement  to 
become  partners  in  the  colliery  for  the  pur- 
pose of  leasing  it  upon  royalties  which  were 
to  be  divided  between  them.  The  colliery  wqs 
demised  upon  a  royalty  on  account  of  which 
the  defendant  made  certain  payments  to  the 
plaintiff,  and  afterwards  the  defendant  sold 
the  original  term.  The  bill  prayed  for  an 
accounting  and  for  payment  for  what  was 
due  to  the  plaintiff,  apparently  both  back 
royalties  and  his  share  of  the  proceeds  of 
sale.  Lord  Chancellor  Cranworth  dismissed 
the  bill  for  a  want  of  a  sufficient  memo- 


randum in  writing,  saying  that  "an  agreement 
to  the  effect  that  plaintiff  and  defendant 
were  to  become  partners  in  a  colliery  for  the 
purpose  of  demising  it  upon  royalties,  which 
were  to  be  divided  in  some  proportion  be- 
tween them,"  was  in  his  opinion  "an  agree- 
ment not  capable  of  being  enforced  unless 
proved  by  such  evidence  as  is  required  by 
the  statute  of  frauds." 

In  the  case  of  Goldstein  v.  Nathan,  158 
111.  641,  42  N.  B.  72,  it  was  held  that  a  parol 
contract  between  the  owners  of  separate 
tracts  of  land,  by  which  they  agreed  to  sell 
them  and  divide  the  profits  equally,  was 
void  under  the  statute  of  frauds.  Both  par- 
cels of  land  were  sold,  and  suit  was  brought 
by  one  of  the  parties  to  enforce  the  agree- 
ment against  the  other.  In  that  case  it  was 
contended  that,  since  it  appeared  from  the 
bill  that  the  lots  had  been  sold,  nothing  re- 
mained but  to  account  for  the  profits,  and  it 
was  denied  that  the  statute  of  frauds  in 
any  way  controlled  the  question.  The  Su- 
preme Court  of  Illinois,  fully  recognizing  the 
doctrine,  prevailing  in  that  jurisdiction  as 
well  as  in  this  state,  that  a  partnership  may 
be  formed  for  the  purpose  of  dealing  in  lands 
for  profit,  and  that  the  existence  of  such 
partnership  and  the  extent  of  the  interests  of 
the  respective  partners  may  be  shown  by  parol, 
said  in  discussing  that  case  that  there  was  a 
wide  distinction,  however,  between  '*an  agree- 
ment for  one  to  become  interested  in  the 
profits  of  certain  land  already  purchased  and 
owned  by  another,  and  an  agreement  to 
share  in  the  benefits  to  be  thereafter  acquir- 
ed. Where  lands  are  purchased  by  a  part- 
nership and  paid  for  with  the  moneys  there- 
of, or  acquired  as  partnership  property  in 
the  usual  course  of  such  partnership,  a 
court  of  equity  may  treat  such  real  estate  as 
partnership  funds,  and  as  a  consequence 
personal  property.  This  rule  grows  out  of 
the  nature  of  the  partnership  relation,  and 
is  rendered  necessary  for  the  purpose  of  do- 
ing justice  between  the  parties,  or  between 
the  firm  and  others  doing  business  and  having 
dealings  therewith.  Black  v.  Black,  15  Ga. 
445.  In  this  case  the  land  was  not  purchas- 
ed by  the  appellant  in  the  name  of  the  ap- 
pellee and  the  purchase  money  paid  by  the 
appellant.  It  is  not  a  case  of  a  purchase  of 
lands  paid  for  out  of  partnership  funds  and 
a  deied  taken  to  appellee.  No  partnership 
funds  existed.  There  was,  therefore,  no  re- 
sulting trust  in  appellant,  and  whatever  in- 
terest he  is  alleged  by  the  bill  to  have  ac- 
quired was  by  virtue  of  his  contract.  The 
lot  was  owned  by  the  appellee  at  the  time 
of  the  contract,  and  paid  for  by  his  money, 
and  any  interest  in  the  land  or  the  proceeds 
growing  out  of  the  alleged  contract  cannot 
be  secured  and  made  to  apply  to  the  profits 
as  distinct  from  the  land  itself.  If  appellant 
acquired  an  interest  in  appellee's  lot  by  vir- 
tue of  his  contract,  it  attached  upon  the  con- 
tract being  made.    If  such  interest  attached. 
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and  the  land  had  not  been  sold,  the  appel- 
lant would  have  been  entitled  to  his  moiety 
therein.  Had  the  appellee  died  before  sale, 
and  appellant  had  an  interest  in  the  lot,  he 
would  have  had  the  right  to  sell  and  wind 
up  the  partnership  affairs.  It  is  only  by 
having  acquired  an  interest  in  the  lot  that 
he  could  have  acquired  an  interest  In  the 
proceeds  of  the  sale.  We  hold  that  where 
two  separate  owners  of  real  estate,  pur- 
chased by  their  separate  funds,  enter  Into  a 
copartnership  with  reference  to  a  sale  there- 
of by  a  parol  contract,  such  contract  Is  with- 
in the  statute  of  frauds." 

One  of  the  cases  referred  to  as  sustaining 
the  conclusion  reached  In  that  case  was 
McCormlck's  Appeal,  57  Pa,  54,  98. Am.  Dec 
191.  In  that  case  Judge  Strong,  afterwards 
Justice  Strong  of  the  Supreme  Court  of  the 
United  States,  in  delivering  the  opinion  of 
the  court,  said:  "Undoubtedly  a  partnership 
may  hold  real  estate,  and  they  may  have  a 
resulting  trust  where  the  partnership  funds 
have  paid  for  them.  Such  was  E3rwin's  Ap- 
peal, 39  Pa.  535,  80  Am.  Dec.  542.  So  there 
may  be  a  constructive  trust  in  favor  of  the 
firm,  as  was  held  in  Lacy  v.  Hall,  37  Pa. 
360;  but  these  come  within  the  exceptions 
to  the  statute  of  frauds.  In  both  cases  the 
lands  were  acquired  after  the  partnerships 
had  been  formed  and  while  the  joint  business 
was  in  progress.  But  here  there  is  no  re- 
sulting or  constructive  trust.  The  agree- 
ment, if  there  was  any,  to  put  the  land  into 
the  joint  stock,  was  made  before  the  firm 
had  any  being,  and  the  partnership  funds 
did  not  pay  for  it  A  parol  agreement  to  put 
land  into  a  firm,  or  to  consider  it  as  firm 
property,  made  before  the  firm  exists,  is 
wholly  ineffectual  to  pass  any  title  either 
in  law  or  in  equity." 

The  court  is  of  opinion  that  the  verbal 
agreement  set  up  by  the  appellant  In  his 
pleadings  was  one  providing  for  the  sale 
of  an  interest  in  real  estate,  and  within  the 
statute  requiring  the  same  to  be  in  writing, 
and  that  the  circuit  court  did  not  err  in  re- 
fusing the  relief  prayed  for,  and  dismissing 
his  bills. 

AfiSrmed. 

CARDWELL,  J.,  absent 


(US  Va.  686) 
N.  J.  STEIGLEDBR  &  SON  v.  ALLEN. 

fSuprome  Court  of  Appeals  of  Virginia.     June 

13,  1912.) 

I.  Mechanics'  Liens  (|  3*) — Subcontbactob 

— I*KIVITY. 

At  rommon  law.  there  being  no  privity  be- 
tw*»on  an  owner  of  property  and  a  subcon- 
tnu-tor,  wlm  had  agreed  with  the  general  con- 
tractor alone  to  construct  a  portion  of  a  build- 
inir  for  the  owner,  such  subcontractor  had  no 
If^sral  claim  which  he  could  maintain  against 
the  owner  for  work  done  or  materials  furnish- 


ed under  bis  contract  with  the  general  con- 
tractor. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  |  4;   Dec.  Dig.  |  3.*] 

2.  Mechanics'  Liens  (|  99*)  —  BuiLoizro 
Contract  --  Rights  of  Subcontractor  — 
Owner's  Liability— Statutes— Notice. 
Code  1904,  |  2479,  provides  that  any  sub- 
contractor may  give  written  notice  to  the  own- 
er, or  his  agent,  stating  the  nature  of  his  con- 
tract and  the  probable  amount  of  his  claim, 
and  if  the  subcontractor  shall,  after  the  work 
is  done  or  materials  furnished  by  him,  and 
within  30  days  from  the  time  the  building  is 
completed  or  his  work  thereon  is  terminated, 
furnish  the  owner,  or  his  agent,  and  the  gen- 
eral contractor  a  correct,  verified  account  of 
his  claim  against  the  general  contractor,  the 
owner  shall  be  personally  liable  to  the  claim- 
ant for  the  amount  due  to  such  contractor  by 
the  general  contractor,  provided  the  same  does 
not  exceed  the  sum  in  which  the  owner  is  in- 
debted to  the  general  contractor,  etc.  Held, 
that  the  subcontractor's  right  to  recover 
against  the  owner  was  purely  statutory;  and 
hence,  where  the  subcontractor's  notice  to  the 
owner  of  the  nature  of  his  contract  and  the 
probable  amount  of  his  claim  was  not  given 
until  after  the  work  was  completed  and  the 
materials  furnished,  it  was  insufficient  to 
charge  the  owner. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  %%  131,  132;  Dec.  Dig.  §  99.*] 

Error  to  Circuit  Court,  Henrico  County. 

Action  by  N.  J.  Steigleder  &  Son  against 
Joseph  E.  Allen.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Affirmed. 

O'Flaherty  &  Fulton,  for  plaintiffs  in  er- 
ror.   Allen  G.  Collins,  for  defendant  in  error. 

CARDWE2LL,  J.  This  action  of  debt  was 
brought  by  plaintiffs  in  error,  N.  J.  Steigled- 
er &  Son,  a  partnership,  against  defendant 
in  error,  Joseph  E.  Allen,  to  recover  of  the 
latter  the  sum  of  $1,039,  a  balance  alleged  to 
be  due  from  the  defendant  to  the  plaintiffs, 
as  subcontractors  with  one  R.  H.  Walton,  a 
general  contractor,  who  had  contracted  with 
the  defendant  to  build  and  construct  upon 
the  latter's  lot  of  land  in  Ginter  Park,  Hen- 
rico county,  Va.,  a  certain  house.  The  dec- 
laration in  the  case,  Inter  alia,  charges  that 
the  defendant,  as  owner,  on  September  1, 

1909,  contracted  with  said  Walton,  general 
contractor,  to  build  a  concrete  block  house 
in  Ginter  Park  for  the  defendant,  for  the 
sum  of  $8,000;  that  Walton,  general  con-* 
tractor,  on  September  6,  1909,  contracted 
with  plaintiffs,  as  subcontractors,  to  do  the 
entire  cement  and  concrete  work  in  said 
house  for  the  sum  of  $1,989;  that  plaintiffs 
completed  their  said  work  on  January  31, 

1910,  and  on  February  18,  1910,  gave  notice 
in  writing  of  said  contract,  and  the  work 
they  had  done,  to  the  defendant,  owner  of 
said  house,  and  that  on  June  20,  1910,  be- 
fore the  expiration  of  30  days  after  the  com- 
pletion of  said  building,  the  plaintiffs  also 
gave  another  written  notice  to  the  defend- 
ant, and  served  upon  him  a  verified  copy  of 
the  account,  showing  that  there  was  a  bal- 
ance of  $l,0.'i9  then  due  by  Walton  to  the 
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plaintiffs  for  doing  said  cement  and  con- 
crete work  on  the  defendant*8  house;  that 
at  the  time  of  the  service  of  the  first  notice 
the  defendant,  Allen,  had  in  his  hands  the 
sum  of  $8,000  due  to  Walton,  the  general 
contractor,  under  his  aforesaid  contract; 
and  further  alleged  that  by  reason  of  said 
facts  the  defendant  became  and  was,  under 
section  2479  of  the  Code  of  1904,  personally 
liable  and  indebted  to  the  plaintiffs  for  the 
said  sum  of  $1,039,  the  balance  due  them  for 
said  work. 

The  defendant,  on  October  29,  1910,  ap- 
peared and  filed  a  written  demurrer  to  said 
declaration,  and  set  forth  therewith  in  writ- 
ing the  grounds  of  the  demurrer,  among 
which,  and  the  only  one  that  we  deem  it 
necessary  to  consider,  is  that  the  notice  of 
February  18,  1910,  was  not  given  by  the 
plaintiffs  to  the  defendant  until  after  the 
plaintiffs  had  completed  their  part  of  the 
work,  and  that  section  2479  of  the  Code  re- 
quired this  notice  to  be  given  before  or 
while  the  work  was  being  done,  and  that  it 
could  not  be  given  after  the  plaintiffs  had 
completed  their  part  of  the  work. 

The  defendant  also,  on  October  29,  1910, 
filed  a  special  plea  and  the  ''particulars  of 
his  defense";  but  the  circuit  court,  without 
ruling  on  the  special  plea  or  the  "particulars 
of  defense,"  entered  the  Judgment  to  which 
this  writ  of  error  was  awarded,  sustaining 
the  demurrer  to  the  declaration,  and  giving 
judgment  for  the  defendant  for  costs  against 
the  plaintiffa 

The  question  presented  is  whether  the 
notice  given  by  the  plaintiffs,  after  their 
work  was  completed  and  their  materials 
furnished,  was  a  sufficient  compliance  with 
the  provisions  of  section  2479  of  the  Code 
to  bind  the  defendant  personally  for  the 
debt  asserted  by  the  plaintiffs. 

[1]  At  common  law  there  was  no  privity 
of  contract  between  the  owner  of  property 
and  a  subcontractor  with  a  general  contrac- 
tor, who  had  alone  contracted  with  such 
owner  to  construct  a  building  or  other  im- 
provements upon  his  property,  and  therefore 
such  subcontractor  had  no  legal  claim  which 
he  could  maintain  in  a  court  of  law  or  equi- 
ty against  the  owner  for  work  done  or  ma- 
terials furnished  under  his  (the  subcontrac- 
tor's) contract  with  the  general  contractor; 
but  by  our  statute,  originating  in  the  act  ap- 
pearing in  Acts  1869-70,  p.  444,  the  common- 
law  rule  was  abrogated  and  a  right  of  ac- 
tion In  the  subcontractor  against  the  owner 
of  the  property  built  upon  or  improved  was 
provided  in  certain  circumstances  and  upon 
well-defined  conditions.  Up  to  the  enact- 
ment of  the  statute  as  amended,  appearing 
in  the  Code  of  1887  as  section  2479  (Code 
1904,  p.  1241),  it  was  not  very  clearly  deter- 
minable whether  the  notice  required  of  the 
subcontractor  to  be  given  to  the  owner  of 
the  work  to  be  done  or  material  to  be  fur- 
nished by  the  subcontractor  was  to  be  done 
before  the  work  was  done  or  the  materials 


furnished  by  him,  as  a  condition  precedent 
to  his  right  to  demand  and  have  of  the  own- 
er pay  for  the  work  done  and  materials  fur- 
nished, or  whether  such  notice  after  the 
work  was  completed  was  sufficient;  but  by 
section  2479  of  the  Code  of  1887  the  subcon- 
tractor might  give  notice  of  the  "nature  and 
character  of  his  contract  and  the  probable 
amount  of  his  claim,"  and  after  he  had 
performed  his  work  and  furnished  the  ma- 
terial, and  the  structure  was  completed,  or 
the  work  thereon  otherwise  terminated,  he 
was  required  to  furnish  the  owner  with  a 
"correct  account,  verified  by  affidavit,  of  his 
claim  against  the  general  contractor  for  the 
work  done  or  materials  furnished  and  of 
the  amount  due,"  and  to  furnish  a  like  ac- 
count to  the  general  contractor,  which  ac- 
count was  to  be  furnished  to  the  owner  and 
the  general  contractor  within  30  days  from 
the  completion  of  the  building  or  structure, 
or  the  work  thereon  otherwise  terminated. 

When  the  Legislature  came  to  re-enad 
said  statute,  it  by  an  act  approved  February 
28,  1894  (Acts  1893-94,  p.  523),  framed  It  as 
follows:  "Any  subcontractor  may  give  no- 
tice in  writing  to  the  owner  or  his  agent, 
stating  the  nature  and  character  of  his  con- 
tract and  the  probable  amount  of  his  claim; 
and  if  such  subcontractor  shall  at  any  time 
after  the  work  done  or  material  furnished 
by  him  and  before  the  expiration  of  thirty 
days  from  the  time  such  building  or  struc- 
ture is  completed  or  the  work  thereon  other- 
wise terminated  furnish  the  owner  thereof 
or  his  agent  and  also  the  general  contractor 
with  a  correct  account,  verified  by  affidavit, 
of  his  claim  against  the  general  contractor 
for  the  work  done  or  materials  furnished 
and  of  the  amount  due^  the  owner  shall  be 
personally  liable  to  the  claimant  for  the 
amount  due  to  said  contractor  by  said  gen- 
eral contractor:  Provided  the  same  does  not 
exceed  the  sum  in  which  the  owner  is  indebt- 
ed to  the  general  contractor  at  the  time  the 
notice  is  given  or  may  thereafter  become  in- 
debted by  virtue  of  his  contract  with  said 
general  contractor." 

That  statute,  which  is  now  section  2479 
of  the  Code  of  1904,  and  controls  this  case^ 
may  have  been  intended  by  the  Legislature, 
as  plaintiffs  contend,  "to  broaden  and  widen 
the  scope  of  the  statute,  and  to  give  the  sub- 
contractor additional  rights  to  any  of  those 
that  had  been  conferred  upon  him  by  or  un- 
der  any  of  the  former  laws,  and  sought  to 
give  him  a  remedy  which  would  be  adequate 
to  his  varying  needs";  but  clearly  it  was 
not  intended  .to  put  the  owner,  contracting 
with  a  general  contractor  for  improvements 
on  his  property,  at  a  greater  disadvantage 
by  allowing  the  subcontractor  for  a  part  of 
the  work  or  materials  himself  to  give  the 
owner  notice  of  his  demand  against  the  gen- 
eral contractor  either  before,  during,  or  aft- 
er the  performance  of  the  work.  While  it 
was  the  object  of  the  statute,  under  certain 
conditions,  to  make  **the  owner  personally 
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liable  to  the  subcontractor  for  the  amount 
due  him  by  the  general  contractor/*  It  was 
also  intended  that  the  owner  should  be  ap- 
prised of  the  probable  amount  of  the  sub- 
oontractor*s  claim  against  the  general  con- 
tractor, so  that  the  owner,  as  said  by  this 
court  in  Shenandoah  Valley  R.  Co.  v.  Miller, 
80  Va.  826,  might  protect  himself  by  not 
paying  to  the  general  contractor  an  amount 
exceeding  the  sum  due  him  at  the  time 
the  subcontractor's  notice  was  given,  or  he 
would  thereafter  become  indebted  to  the  gen- 
eral contractor  by  virtue  of  the  owner's 
contract  with  him. 

How  unfairly  the  statute  might  be  made 
to  operate  against  the  owners  of  property 
designing  to  put  improvements  thereon  un- 
der contract  with  that  large  class  of  i>erson8 
engaged  as  general  contractors  in  such  busi- 
ness, If  the  Interpretation  of  the  statute  con- 
tended for  by  the  plaintiflfs  in  this  case 
could  be  sustained,  cannot  be  better  illus- 
trated than  by  reference  again  to  the  facts 
appearing  in  the  record. 

On  June  20,  1910,  plaintifTs  served  upon 
the  defendant  a  second  notice,  setting  forth 
that  they  furnished  their  material  and  com- 
pleted their  work  on  January  81,  1010,  and 
that  they  gave  their  first  notice  February  18, 
1910.  After  this  second  notice  was  given  the 
defendant,  the  plaintiffs,  on  June  23,  1910, 
filed  a  mechanic's  lien  against  the  defend- 
ant's lot  and  building.  Other  subcontractors 
with  Walton,  the  general  contractor,  filed 
notices  with  the  defendant,  and  some  of 
such  subcontractors  filed  mechanics'  liens 
against  defendant's  house  and  lot,  and  the 
Miller  Manufacturing  Company  Hied  a  bill 
in  chancery  to  enforce  against  said  house 
and  lot  a  lien  filed  by  It,  which  bill  was  for 
the  benefit  of  all  other  subcontractors  who 
had  filed  liens  to  the  extent  of  the  amount 
then  due  by  defendant,  Allen,  to  Walton,  the 
general  contractor.  The  defendant  had  with 
Walton,  on  June  20,  1910,  a  settlement  by 
which  it  was  ascertained  that  he  (def^dant) 
was  indebted  to  Walton  in  the  sum  of  $1»- 
196.68,  while  the  daims  asserted  by  the  sub- 
contractors amounted  to  $3,496.84. 

[2]  It  will  be  observed  that  the  statute, 
supra,  requires  (1)  a  notice  from  a  subcon- 
tractor to  the  owner  of  the  ''nature  and 
^laracter  of  his  contract  and  the  prohahle 
amount  of  his  claim";  (2)  within  30  days 
after  the  materials  are  furnished  or  the 
work  to  be  done  by  the  subcontractor  is 
completed,  he  is  to  furnish  the  owner  with 
^a  correct  account,  verified  by  affidavit,  of 
his  claim  against  the  general  contractor  for 
the  work  done  and  materials  furnished,  and 
of  the  amount  therefor  due" ;  and  (3)  serve 
upon  the  general  contractor  a  like  account 
If  the  service  upon  the  owner  of  the  requir- 
ed verified  account  of  the  subcontractor 
could  be  considered  as  sufi^cient  to  make  the 
owner  personally  liable  to  the  subcontractor 
for  the  amount  of  the  latter's  claim  against 


the  general  contractor,  then  it  would  have 
been  needless  to  require  a  notice  from  the 
subcontractor  to  the  owner  before  he  per- 
formed the  work  or  furnished  the  material 
required  under  his  contract  with  the  general 
contractor.  The  language  of  the  statute  un- 
mistakably indicates  that  the  notice  must  be 
given  before  the  actual  amount  of  the  claim 
is  ascertained,  before  the  material  is  fur- 
nished or  the  work  completed,  to  apprise  the 
owner  of  the  nature  of  the  contract  under 
which  the  subcontractor  will  have  a  debt  due 
to  him;  while  the  requirement  that  the  sub- 
contractor shall,  within  a  prescribed  period, 
serve  the  owner  and  general  contractor  with 
a  verified  account,  etc.,  was  intended  to  have 
the  owner  informed  as  to  the  actual  amount 
of  the  subcontractor's  claim  against  the  gen- 
eral contractor. 

The  right  of  the  subcontractor  to  recover 
of  the  owner,  personally.  In  such  a  case,  like 
the  right  of  such  a  (Contractor  to  enforce  a 
mechanic's  lien  against  the  owner's  proper- 
ty, is  purely  the  creation  of  the  statute, 
and  it  must  be  availed  of,  if  at  all,  upon  the 
terms  and  conditions  which  the  statute  pre- 
scribes. Section  2479  of  the  Code  prescribes 
in  express,  plain,  and  unmistakable  language 
the  way,  and  the  only  way,  in  which  an  own- 
er of  property  can  be  bound  personally  to  a 
subcontractor  for  a  debt  due  him  from  the 
general  contractor,  with  whom  the  owner 
alone  contracted  for  Improvements  upon  his 
property.  As  was  said  by  this  court  in 
Shackelford  v.  Beck,  80  Va.  573,  with  ref- 
erence to  certain  portions  of  the  mechanic's 
lien  statutes:  "As  the  law  calls  for  noth- 
ing unreasonable  at  the  hand  of  him  who 
would  fasten  an  incumbrance  upon  the  prop- 
erty of  his  neighbor,  no  just  ground  of  com- 
plaint is  afforded  by  insisting  upon  a  rigid 
adherence  to  Its  provisions." 
^The  declaration  in  this  case  does  not  set 
out  facts  sufficient  to  entitle  the  plaintiffs  to 
a  personal  judgment  against  the  defendant 
for  the  amount  of  the  demand  made  upon 
him,  or  for  any  part  thereof,  and  therefore 
the  judgment  of  the  circuit  court,  sustaining 
the  demurrer  thereto,  is  right,  and  is  af- 
firmed. 
Affirmed. 


(m  Va.  787) 

MULLINS  V.  OOMMONWEAI/TH. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

18,  1912.) 

1.  Cbiminal    Law    (fi   366*)— EvinsNCB— Ad- 
KissiBiLiTT— Res    Gestjc. 

The  declarations  of  deceased,  shortly  be- 
fore leaving  home  on  a  trip,  during  which  it 
was  claimed  he  was  murdered,  that  he  was 
going  for  whisky,  and  that  accused  was  going 
with  him,  not  made  in  the  presence  of  accused, 
were  incompetent,  not  being  a  part  of  the  res 
gestsp. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ff  806,  811,  814,  819,  820; 
Dec,  Dig.  I  366.*] 
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tL  Homicide  (§  ie6*)--EviDENCB— Motive. 

Testimony  that  accused  had  been  indicted 
for  another  crime,  and  that  the  prosecutor  in- 
tended to  call  deceased  as  a  witness  on  the 
trial  of  that  case,  was  incompetent  to  show 
motive  for  a  homicide,  in  the  absence  of  evi- 
dence that  deceased  had  been  summoned  as  a 
witness,  or  that  accused  knew  deceased  was 
to  be  a  witness,  or  knew  that  deceased  knew 
anything  about  the  case. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent.  Dig.  f§  320-531;    Dec.  Dig.  f  166.*] 

8.  Homicide  (8  166*)— Evidence— Motive. 

Where  it  was  claimed  that  the  motive  for 
a  homicide  was  to  prevent  deceased  testifying 
against  accused  in  another  case,  testimony  that 
accused's  wife  said  to  him  that  "he"  would  be 
tiie  hardest  witness  against  accused,  and  that 
Accused  replied  that  he  would  not  be  at  court, 
was  incompetent,  where  the  witness  did  not 
Know  of  whom  they  were  talking,  and  no  offer 
to  show  later  that  it  referred  to  deceased  was 
made. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  320-331;    Dec.  Dig.  {  166.*] 

4.  Criminal  Law  (|  1169*)— Appeal— Harm- 
less Error— Rulings  on  Evidence. 

Error  in  admitting  testimony  relative  to 
a  conversation  between  accused '  and  his  wife 
concerning  a  third  person  was  not  cured  by  an 
instruction  to  disregard,  unless  the  jury  found 
that  the  conversation  referred  to  deceased, 
where  there  was  no  evidence  on  which  the  jury 
could  base  such  a  finding,  since  it  was  for  the 
court,  and  not  for  the  jury,  to  determine  the 
competency   of  the  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {fi  754,  3088,  3130,  3137- 
3143;  Dec  Dig.  f  1169.*] 

5.  Criminal  Law  (§  719*)— Trial— Conduct 
OF  Counsel— Comments  on  Evidence. 

A  remark  of  the  prosecuting  attorney  that 
in  his  opinion  a  conversation  between  accused 
and  his  wife,  shown  by  the  evidence,  referred 
to  deceased,  was  prejudicial  to  accused,  where 
there  was  no  evidence  on  which  such  an  opin- 
ion could  be  properly  based. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1609;   Dec.  Dig.  f  719.*] 

6.  Homicide    (fi    223*)— Evidence— Proceed- 
ings AT  Inquest — Statement  of  Accused. 

Under  Code  1904,  |  3901,  providing  that 
in  criminal  prosecutions,  with  certain  excep- 
tions, statements  by  accused  upon  a  legal  ex- 
amination shall  not  be  given  in  evidence 
against  him,  unless  made  when  examined  as  a 
witness  in  his  own  behalf,  statements  by  ac- 
cused on  his  examination  at  the  coroner's  in- 
quest were  improperly  admitted  at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |  466;    Dec.  Dig.  |  223.*] 

7.  Criminal  Law  (|  789*)— Trial— Instruc- 
tions—Reasonable  Doubt. 

An  instruction  that  a  reasonable  doubt  is 
such  a  doubt  as  may  be  honestly  and  reason- 
ably entertained,  and  must  be  based  on  the  evi- 
dence, that  it  must  not  be  an  arbitrary  doubt, 
but  must  be  serious  and  substantial,  and  must 
be  a  doubt  of  a  material  fact  necessary  for  the 
jury  to  believe  to  find  a  verdict  of  conviction, 
and  not  of  immaterial  and  nonessential  cir- 
cumstances, while  possibly  of  little  aid  to  the 
jury,  could  not  have  misled  them,  when  con- 
sidered in  connection  with  another  instruction 
that  the  jury  should  not  go  beyond  the  evi- 
dence to  hunt  up  doubts,  nor  entertain  doubts 
merely  chimerical  or  conjectural,  that  a  doubt 
justifying  the  acquittal  must  arise  from  a  can- 
did and  impartial  investigation  of  the  evidence, 
and  is  insufficient  unless  it  is  such  that,  if  in- 


terposed in  the  graver  transactions  of  life,  it 
would  cause  a  reasonable  and  prudent  man  to 
hesitate,  and  that  if.  after  considering  all  the 
evidence,  the  jury  could  say  that  they  had  an 
abiding  conviction  of  the  truth  of  the  charge, 
they  would  be  satisfied  beyond  all  reasonable 
doubt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1846-1849,  1851.  1880, 
1904-1922,  1960,  1967;   Dec.  Dig.  §  789.*] 

Appeal  from  Circuit  Court,  Wise  County. 

Morgan  Mullins  was  convicted  of  murder  in 

the  second  degree,  and  he  appeals.    Reversed. 

Instruction  No.  9,  given  by  the  court  and 
referred  to  in  the  opinion,  was  as  follows: 

"The  court  Instructs  the  jury,  as  a  matter 
of  law,  in  considering  the  case,  the  Jury  are 
not  to  go  beyond  the  evidence  to  hunt  up 
doubts,  nor  must  they  entertain  such  doubts 
as  are  merely  chimerical  or  conjectural.  A 
doubt  to  justify  an  acquittal  must  be  a  rea- 
sonable doubt,  and  it  must  arise  from  a  can- 
did and  impartial  investigation  of  all  the  ev- 
idence in  the  case^  and  unless  it  is  such  that, 
were  the  same  kind  of  doubt  Interposed  in 
the  graver  transactions  of  life,  it  would 
cause  a  reasonable  and  prudent  man  to  hesi- 
tate and  pause,  it  is  insuf^cient  to  authorize 
a  verdict  of  not  guilty.  If,  after  considering 
all  the  evidence,  you  can  say  that  you  have 
an  abiding  conviction  of  the  truth  of  the 
charge,  you  are  satisfied  beyond  all  reason- 
able doubt.  On  the  other  nand,  the  jury 
must  not  go  beyond  the  evidence  to  hunt  up 
inferences  of  guilt** 

Vicars  ft  Peery  and  A.  A.  Ske^i,  for  appel- 
lant Samuel  W.  Williams,  Atts.  Gen.,  for 
the  Commonwealth. 

BUCHANAN,  J.  The  accused,  Morgan 
Mullins,  was  Indicted  for  the  murder  of  Ark. 
W.  Howell,  and  upon  his  trial  convicted  of 
murder  in  the  second  degree  and  sentenced 
to  the  penitentiary  for  10  years. 

It  appears  that  the  deceased  left  home  on 
the  morning  of  the  6th  of  February,  1911, 
for  the  purpose  of  going  after  whisky,  and 
that  on  the  17th  of  that  month  his  body, 
with  the  head  cut  or  beaten  off,  was  found 
on  the  side  of  the  mountain  about  1%  miles 
from  his  home.  The  evidence  relied  on  by 
the  commonwealth  to  show  that  the  accused 
murdered  the  deceased  is  entirely  circum- 
stantial. 

[1]  Ten  of  the  errors  assigned  are  based 
upon  the  action  of  the  trial  court  in  the  ad- 
mission of  evidence.  Two  witnesses,.  Laura 
Mullins  and  George  Flemming,  were  permit- 
ted, over  the  objection  of  the  accused,  to  de- 
tail conversations  with  the  deceased,  had  the 
evening  before  and  the  morning  of  the  day 
upon  which  the  deceased  left  home  on  the 
errand  or  trip  from  which  he  never  return- 
ed. Those  witnesses  testified  that  in  the 
conversations  had  with  them,  respectively, 
the  deceased  stated  that  the  object  of  his 
trip  was  to  get  whisky,  and  that  the  accused 
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was  going  with  him.  The  accused  was  not 
present  at  either  of  these  conversations. 

The  evidence  of  these  witnesses  as  to 
what  the  deceased  stated  in  reference  to  the 
accused  was  clearly  inadmissible.  The  dec- 
larations of  a  person  before  his  death,  which 
are  so  connected  with  the  act  as  to  form  a 
part  of  the  same  transaction,  and  which  il- 
lustrate and  explain  the  homicide,  are  ad- 
missible as  part  of  the  res  gestae;  but  dec- 
larations or  statements  not  constituting  a 
part  of  the  res  gestse,  and  not  made  in  the 
presence  of  the  accused,  are  not  competent 
evidence. 

In  McBride's  Case,  d5  Ta.  818,  30  S.  E. 
454,  it  was  held  that  on  a  trial  for  murder 
the  statements  of  the  deceased,  made  on 
the  day  before  the  homicide  to  a  third  per- 
son, In  the  absence  of  the  prisoner,  as  to 
where  the  deceased  was  then  going,  were  ir- 
relevant, and  should  not  be  received  in  evi- 
dence. 

[2]  The  commonwealth  introduced  a  wit- 
ness named  Davis,  who  testified  that  the  ac- 
cused had  been  indicted  In  Dickenson  coun- 
ty, more  than  a  year  before  Howell's  mur- 
der, for  sending  a  threatening  letter  through 
the  mail;  that  he  (the  witness,  who  seems 
to  have  been  the  prosecutor,  or  active  in 
that  prosecution)  intended  to  have  the  de- 
ceased Introduced  as  a  witness  against  the 
accused  In  that  case.  The  deceased  had  nev- 
er been  summoned  as  a  witness,  and  there 
was  no  evidence  that  the  accused  knew  that 
he  was  to  be  a  witness,  or  that  he  knew  any- 
thing about  the  case.  The  prisoner  objected 
to  the  evidence  of  Davis  that  the  deceas- 
ed was  to  be  a  witness  against  him  in  that 
case,  but  the  court  overruled  his  objection. 

If  the  prisoner  had  known  that  Howell 
was  to  be  a  witness  against  him,  the  evi- 
dence would  have  been  admissible  as  tending 
to  show  a  motive  for  the  murder  of  Howell ; 
for  where  the  motive  of  a  party  is  a  materi- 
al inquiry  In  a  cause,  whether  civil  or  crim- 
inal, any  evidence  which  tends  in  any  degree 
to  throw  Ught  upon  that  question  is  admis- 
sible. Parsons  v.  Harper,  57  Va.  64;  1  Wig- 
more  on  Ev.  f  389.  But  before  a  factor  cir- 
cumstance is  admissible  in  evidence  against 
a  party  to  show  motive,  such  fact  or  circum- 
stance must  be  shown  to  have  probably  been 
known  to  him;  otherwise,  it  could  not  have 
influenced  him.  For  a  man  cannot  be  In- 
fluenced or  moved  to  act  by  a  fact  or  circum- 
stance of  which  he  is  Ignorant  1  Wigmore 
on  Ev.  I  389,  and  authorities  cited. 

It  not  appearing  that  the  accused  had  any 
knowledge  or  reason  to  believe  that  the  de- 
ceased was  to  be  a  witness  against  him,  or 
that  he  even  knew  that  the  deceased  knew 
anything  about  the  case,  the  court  ought  not 
to  have  permitted  the  evidence  of  Davis, 
which  was  objected  to,  to  go  to  the  Jury. 

[3, 4]  A  witness  named  Puckett  was  per- 
mitted to  testify,  over  the  prisoner's  objec- 
tion*  that  she  was  at  the  home  of  the  accus- 


ed some  two  months  before  the  homicide, 
when  the  deceased  came  there  to  get  meal, 
and  that  about  half  an  hour  after  the  de- 
ceased had  left  she  heard  part  of  a  conversa- 
tion between  the  accused  and  his  wife  in 
which  the  latter  said,  "He  would  be  the 
hardest  witness  against  you,'*  and  the  ac- 
cused replied,  "Never  mind,  he  would  not  be 
at  court."  The  witness  stated  that  she  did 
not  know  to  what  case  the  accused  and  his 
wife  were  referring,  that  no  names  were 
called,  and  that  she  did  not  know  who  they 
were  talking  about  Thereupon  the  accused' 
by  counsel,  moved  the  court  to  exclude  the 
said  evidence  from  the  Jury,  because  it  did 
not  appear  that  the  alleged  conversation  be- 
tween the  accused  and  his  wife  had  refer- 
ence to  the  deceased,  and  was,  therefore,  in- 
competent and  irrelevant  The  court  over- 
ruled the  motion,  but  afterwards,  duriug  the 
cross-examination  of  the  witness,  said  to 
the  jury:  "In  reference  to  the  statement  of 
this  witness,  the  commonwealth  must  con- 
vince you  beyond  all  reasonable  doubt  that 
it  referred  to  the  defendant  there,  meaning 
that  Howell  would  be  a  witness  against  the 
defendant;  if  it  fails  to  convince  you,  you 
must  disregard  the  witness'  evidence.'* 

There  being  no  evidence  showing  that  the 
conversation  between  the  accused  and  his 
wife  was  in  reference  to  the  deceased,  the 
court  ought  to  have  sustained  the  accused's 
objection  to  It,  in  the  absence  of  the  assur- 
ance of  counsel  that  other  evidence  would 
be  duly  presented  during  the  progress  of  the 
trial  which  would  show  its  admissibility,  or 
at  least  ought  to  have  admitted  it  only  upon 
the  condition  that  the  commonwealth  would 
subsequently  offer  evidence  showing  that  it 
was  admissible.  No  such  assurance  being 
given,  and  no  such  evidence  being  Introduced 
during  the  trial  to  show  that  the  conversa- 
tion in  question  was  in  reference  to  the  de- 
ceased, the  evidence  was  Improperly  before 
the  Jury,  and  the  action  of  the  court  in 
leaving  the  question  to  them  to  determine 
whether  or  not  they  should  consider  it  did 
not  cure  the  error  in  permitting  the  evidence 
to  go  before  the  Jury. 

"Questions  as  to  the  competency  or  admis- 
sibility of  testimony,*' as  was  said  In  the  Vass* 
Case,  30  Va.  786,  791  (24  Am.  ©ec.  695),  "at 
whatever  stage  of  the  trial  they  may  be 
raised  (though  regularly  they  ought  to  pre- 
cede the  introduction  of  the  testimony  ob- 
jected to)  are  referred  to  the  decision  of  the 
Judge.  *As  It  Is  the  province  of  the  Jury 
to  (X)nsider  what  degree  of  credit  ought  to 
be  given  to  evidence,  so  it  is  for  the  court 
alone  to  determine  whether  a  witness  is  com- 
petent or  the  evidence  admissible.  Whether 
there  is  any  evidence  is  a  question  for  the 
court;  whether  it  is  sufficient  is  for  the 
Jury.  And  whatever  antecedent  facts  are 
necessary  to  be  ascertained  for  the  purpose 
of  deciding  the  question  of  competency — ^as, 
for  example,  whether  a  child  understands 
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the  nature  of  an  oath,  or  whether  the  con- 
fession of  a  prisoner  was  voluntary,  or 
whether  declarations  offered  In  evidence  as 
dying  declarations  were  made  under  the  im- 
mediate apprehension  of  death — those  and 
other  facts  of  the  same  kind  are  to  be  de- 
termined by  the  court  and  not  by  the  jury.* " 
Olaytor  ▼.  Anthony,  27  Va.  299;  Smith's 
Case,  61  Va.  734,  737;  4  Wlgmore  on  Ev.  f 
2550 ;  1  Thompson  on  Trials  (2d  Ed.)  §  318. 

The  action  of  the  court  in  leaving  the  evi- 
dence objected  to  provisionally  to  the  jury, 
to  be  considered  or  rejected  by  them,  as  they 
might  determine  its  admissibility  or  inad- 
missibility under  the  Instruction  given  by 
the  court,  was  not  the  proper  practice,  as 
the  jury  had  nothing  to  do  with  the  admis- 
sibility of  the  evidence.  Wlgmore  on  EJv. 
If  497,  861,  1451,  2550;  1  Thompson  on 
Trials  (2d  Ed.)  §  318. 

[6]  The  impropriety  of  such  a  practice  Is 
Illustrated  by  the  use  made  by  the  attorney 
for  the  commonwealth  of  that  evidence.  In 
the  closing  argument  for  the  commonwealth 
he  stated  to  the  jury  that  in  his  opinion  the 
conversation  related  by  Miss  Puckett  refer- 
red to  the  deceased,  because  he  was  a  wit- 
ness against  the  accused  in  the  prosecution 
against  him  In  Dickenson  county,  and  the  de- 
ceased had  been  killed  before  the  term  of 
court  at  which  the  defendant  was  to  be 
tried.  If  the  court  had  excluded  that  conver- 
sation, as  it  ought  to  have  done,  instead  of 
letting  it  go  before  the  jury  for  them  to  pass 
upon  its  admissibility,  there  would  have  been 
nothing  in  the  case  upon  which  the  attorney 
for  the  commonwealth  could  have  based  the 
argument  and  opinion  which  he  was  permit- 
ted to  make  and  express  over  the  objection 
of  the  accused. 

It  cannot  be  said  that  the  accused  was  not 
prejudiced  by  the  argument  made  and  the 
opinion  expressed  when  there  was  no  evi- 
dence in  the  case  upon  which  to  base  either. 
Jessie's  Case,  112  Va.  887,  71  S.  E.  612. 

[6]  The  action  of  the  court  in  permitting 
Larkin  Combs  to  testify  to  a  statement  made 
by  the  accused  in  his  examination  at  the 
inquest  before  the  coroner's  jury  is  assigned 
as  error. 

Section  3901  of  the  Ck)de  provides  that  "in 
a  criminal  prosecution,  other  than  for  per- 
jury or  in  an  action  on  a  penal  statute,  evi- 
dence shall  not  be  given  against  the  accused 
of  any  statement  made  by  him  as  a  witness 
upon  a  legal  examination,  unless  such  state- 
ment was  made  when  examined  as  a  witness 
in  his  own  behalf." 

The  introduction  of  the  evidence  in  ques- 
tion was  forbidden  by  the  section  of  the  Code 
quoted,  and  the  objection  of  the  accused 
ought  to  have  been  sustained.  Klrby's  Case, 
77  Va.  681,  690,  46  Am.  Rep.  747. 

The  other  assignments  of  error,  based  upon 
the  action  of  the  court  in  the  admission  of 


evidence,  need  not  be  considered  separately 
and  in  detail.  It  is  sufficient  to  say  that  the 
evidence  objected  to  was  for  the  most  part 
admissible,  and  where  It  was  not  it  consisted 
of  expressions  of  opinion,  hearsay,  and  other 
irrelevant  matter,  which,  while  it  should  not 
have  gone  to  the  jury,  yet  was  of  such  a 
character  that  its  admission  could  not  have 
prejudiced  the  accused. 

[7]  The  action  of  the  court  in  giving  the 
following  instruction  Is  assigned  as  error: 
"The  court  instructs  the  jury  that  a  reason- 
able doubt  is  such  a  doubt  as  may  be  honest- 
ly and  reasonably  entertained  as  to  the  of- 
fense charged.  Reasonable  doubt  must  be 
based  upon  the  evidence,  any  substantial  and 
material  fact  essential  to  prove  the  olfense^ 
or  that  is  suggested  by  the  evidence,  or 
grows  out  of  the  evidence  itself.  It  must  not 
be  arbitrary  doubt,  without  evidence  to  sus- 
tain it  It  must  be  serious  and  substantial, 
in  order  to  warrant  an  acquittal.  It  must 
be  a  doubt  of  material  fact  or  facts  neces- 
sary for  the  jury  to  believe  to  find  a  verdict 
of  conviction,  and  nof  of  immaterial  and  non- 
essential circumstances.'' 

That  instruction,  it  must  be  admitted,  Is 
not  a  model  definition,  either  in  brevity  or 
clearness,  and  perhaps  was  of  little  aid  to 
the  jury  upon  the  question  upon  which  it 
was  given.  Indeed,  it  may  be  safely  said,  we 
think,  that  it  is  very  doubtful  whether  what 
is  meant  by  the  term  ''beyond  a  reasonable 
doubt"  can  be  made  clearer  by  attempted 
definition  and  explanation.  Like  other  lan- 
guage which  is  in  common  use  and  within 
the  comprehension  of  persons  of  ordinary 
intelligence,  it  can  seldom  be  made  plainer 
by  further  definition  or  refinement,  and  in 
the  opinion  of  many  judges  and  some  of  onr 
ablest  text-writers  the  effort  to  define  it 
should  be  abandoned  altogether.  4  Wlgmore 
on  EiV.  9  2497;  2  Chamberlayne  on  Modem 
Ev.  §§  996b,  1016 ;  2  Thompson  on  Trials  (2d 
Ed.)  ff  2,  463. 

While  the  instruction  complained  of  may 
not  have  aided  the  jury,  it  cannot  be  said 
that,  when  read  In  connection  with  instruc- 
tion No.  9  given  by  the  court,  it  could  have 
misled  them.  Both  of  them  were  Identical 
with  instructions  Nos.  8  and  9  given  In  the 
McCue  Case,  103  Va.  870,  912,  1002,  49  S.  B. 
623,  and  held  to  be  sufficient  guides  to  the 
jury  upon  the  subject  of  reasonable  doubt. 

The  assignment  of  error  based  on  the  ac- 
tion of  the  court  in  refusing  to  set  aside  the 
verdict  because  not  sustained  by  the  evi- 
dence, and  for  after-discovered  testimony, 
need  not  be  considered,  since  the  judgment 
will  have  to  be  reversed,  the  verdict  set 
aside,  and  a  new  trial  granted  for  the  er- 
roneous rulings  of  the  court  aa  hereinbefore 
discussed. 

Reversed. 
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(71  W.  Va.  aX) 

POINT  MOUNTAIN  COAL  &  LUMBER  CO. 
V.  HOLLY  LUMBER  CO.  et  al. 

( Supreme  Court  of  Appeals  of  West  Virginia. 

June  10,  1012.) 

(SyUalus  by  the  Court.) 

1.  Adverse  Possession  (S  65*)^OPEBATion 
AND  Effect— MisTAKB— Extent  or  Posses- 
sion. 

While  the  general  rule  is,  that  one  who 
by  mistake  enters  lands  of  another  not  covered 
by  his  title  papers  will  be  limited  in  his  adver- 
sary possession  to  the  land  actually  enclosed  or 
of  which  he  has  had  the  pedis  possessio;  yet, 
if  bis  title  papers  do  cover  the  land  entered, 
and  the  entry  be  with  the  purpose  and  intent 
of  holding  the  same  to  the  limits  of  the  bound- 
aries described  in  his  deed  or  title  papers,  and 
MS  surveyed,  and  located  on  the  ground  by  nat- 
ural and  fixed  objects  called  for^  he  may  by 
such  entry  and  adversary  possession  and  color 
of  title,  continued  openly,  notoriously  and  ex- 
cloaively  for  the  requisite  period  acquire  title 
to  all  the  land  comprehended  in  his  title  papers, 
although  such  land  may  have  been  located  and 
entered,  by  mistake  as  to  the  true  location  of 
original  lines  and  comers  called  for  in  some 
prior  or  ancient  iMitent,  deed  or  title  paper,  by 
which  he  traces  his  title  to  the  commonwealth. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §§  865-370;  Dec  Dig.  { 
65.*] 

2.  Adverse  Possession  (|  1*)  —  Opbbation 

AND    E2FFBCT— BETTLBMXNT   GV   BoUNDABIES. 

One  of  the  objects  of  the  statute  of  limita- 
tions is  to  settle  disputed  boundaries,  as  well 
as  disputed  claims  of  ownership,  regardless  of 
what  the  true  boundary  or  better  right  may 
turn  out  to.be. 

[Ed.  Note.^For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  IS  10,  12-^,  67-76; 
Dec  Dig.  I  !.•] 

&  Advebsb  Possession  (§  70*)— Operation 
AND  Eftbct  —  Extent  of  possession  ^ 
**CoLOB  OF  Title." 

Color  of  title,  for  the  purposes  of  the  stat- 
ute of  limitations  as  to  land,  is  that  which  has 
the  semblance  or  appearance  of  title,  legal  or 
equitable,  but  which  in  fact  Is  no  title. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  ^%  894-414;  Dec.  Dig.  i 
70.* 

For  other  definltionsj^see  Words  and  Phras- 
es, vol.  2,  pp.  1264-1273;   voL  8,  p.  7606.] 

4.  Adverse  Possession  (i  100*)— Operation 

AND   ErPECIV-EXTBNT  OF  POSSESSION— COL- 

OB  OF  Title. 

The  same  kind  of  adversary  possession 
which  by  pedis  possessio  will  ripen  into  good 
title  to  uind  actually  occupied  ana  enclosed  un- 
der a  claim  of  title,  will  if  under  color  of  title 
give  good  title  to  tne  occui>ant  to  the  limits  of 
the  boundary  covered  by  his  deed  or  title  pa- 
pers, the  boundaries  thus  called  for  being  iu 
Buch  cases  equivalent  to  actual  enclosure  and 
occupancy  under  claim  of  title. 

[£id.  Note. — ^For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §S  547-574;  Dec  Dig. 
i  100.*] 

6.  Adverse  Possession  (§  48*)— Nature  and 
Requisites — Continuity— Interruption  of 
Possession. 

By  section  19,  chapter  90,  Code  1906,  ad- 
versary '^possession  of  any  part  of  the  land  in 
controversy  under  sucb  patent,  deed  or  other 
writing,  for  which  some  other  person  has  the 
better  title"  is  "taken  and  held  to  extend  to 
the  boundaries  embraced  or  included  by  such 
patent,  deed  or  other  writing  unless  the  person 
having  the  better  title   shall  have  actual  ad- 


verse possession  of  some  part  of  the  land  em- 
braced by  such  patent,  deed  or  other  writing"; 
and  the  fact  that  some  stranger  to  the  better 
title,  not  shown  to  have  entered  under  or  by 
authority  or  sufferance  of  the  owner  of  the 
better  title  may  have  cropped  or  otherwise 
used  and  had  enclosed  by  an  indifferent  fence 
or  barrier  a  small  portion  of  the  disputed 
boundary,  does  not  Interrupt  the  operation  of 
the  statute  of  limitations  in  favor  of  one  in 

Kossession  of  the  residue  of  the  disputed 
oundarv,  occupying  and  claiming  the  whole 
thereof  bv  color  of  title,  or  render  the  posses- 
sion of  toe  latter  less  exclusive  of  the  owner 
of  such  better  title. 

[E3d.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  H  236,  287;  Dec  Dig* 

§48.*] 

6.  Landlord  and  Tenant  (f  68*)— Land- 
lord's Title— Interruption  of  Posses- 
sion. 

Recognition  of  titie  or  attornment  to  an- 
other by  the  tenant  of  such  adversary  claim- 
ant, will  not  by  section  4,  chapter  93,  Code 
1906,  interrupt  the  continuity  of  such  claim- 
ant's possession,  but  will  be  void,  "unless  it  be 
with  the  consent  of  the  landlord  of  such  tenant, 
or  pursuant  to,  or  in  consequence  of,  the  judg- 
ment order,  or  decree  of  a  court":  or  such 
claimant  otherwise  have  notice  or  knowledge 
of  such  recognition  or  attornment  by  his  ten- 
ant. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  f{  158,  210-214;  Dec 
Dig.  {  68*i 

7.  Landlord  and  Tenant  <§  68*)— Land- 
lord's Title  —  iNTBRBUFnoN  of  Posses- 
sion. 

If  such  tenant  of  an  adverse  claimant  take 
a  secret  lease  from  a  third  person  claiming  to 
be  the  owner,  without  the  knowledge  of  his 
landlord,  the  character  of  his  possession  will 
not  be  changed  thereby. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Gent  Dig.  ||  158,  210-214;  Dec. 
Dig.  {  68.*] 

Error  to  Oircolt  Court,  Webster  County. 

Action  by  the  Point  Mountain  Coal  & 
Lumber  Company  against  the  Holly  Lumber 
Company  and  others.  From  a  judgment  for 
defendants,  plaintiff  brings  error.  Revers- 
ed, and  sew  trial  awarded. 

Haymond  &  Fox  and  Linn  &  Byrne,  for 
plaintiff  in  error.  Morton  &  Wooddell,  J.  S. 
Cogar,  W.  G.  Bennett,  Jake  Fisher,  and  HaU 
Bros.,  for  defendants  in  error.* 

MILLER,  J.  In  ejectment  plaintiff  claims 
lot  No.  19,  of  2,000  acres;  defendant  lot 
No.  18,  of  3,000  acres,  of  the  Pennell  chain 
of  surveys,  the  latter  laying  immediately 
Northeast  of  the  former. 

One  of  the  questions  of  fact  presented  was 
as  to  the  true  location  of  the  original  divi- 
sion line  between  these  two  lots.  Plaintiff's 
contention  was  that  this  line  began  at  a 
rock  and  two  beeches,  thence  North  40  degrees 
West  crossing  Back  Fork  of  Elk  River  at 
212  poles,  455  poles  to  a  chestnut  Defend- 
ant contended  that  the  line  began  at  a  Cu- 
cumber, as  called  for  in  the  original  survey 
and  patent,  located  150  poles  or  more  South- 
west of  the  rock  and  two  beeches,  and  thence 
according  to  the  calls  of  the  original  patent 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


198 


75  SOUTHEASTERN  REPORTER 


(W.Va. 


North  40  degrees  West,  with  proper  varia- 
tion, 455  poles  to  the  chestnut  called  for. 
The  land  In  controversy  covers  some  400 
acres. 

Though  not  admitting  the  correctness  of 
the  Jury's  finding,  plaintiff  concedes  that  it 
is  probably  bound  by  the  verdict,  on  conflict- 
ing evidence,  locating  the  original  division 
line  between  these  lots,  as  claimed  by  de- 
fendant. But  on  the  question  of  title  by  ad- 
versary possession  it  makes  no  such  conces- 
sion. On  the  contrary  it  insists  that  by 
such  adverse  possession  under  color  of  title, 
it  has  acquired  good  and  Indefeasible  title 
to  the  disputed  boundary,  entitling  it  as 
matter  of  law  to  a  verdict  and  Judgment; 
or,  if  not  this,  that  It  was  entitled  to  have 
the  question  of  fact  of  such  adverse  posses- 
sion Submitted  to  the  Jury,  uninfluenced  by 
and  wholly  apart  from  the  question  of  the 
true  location  of  the  original  boundary  line 
between  the  two  lots,  and  not  as  was  done 
by  defendants*  Instructions,  and  particularly 
by  its  instructions  numbered  4  and  5,  given 
on  its  behalf,  confused  therewith. 

Originating  with  a  decree  of  partition  of 
lots  numbered  12  and  19,  made  upon  the  re- 
port of  commissioners  in  1871,  it  is  conceded 
that  this  decree  and  all  subsequent  deeds 
down  to  and  including  the  immediate  deed 
to  plaintiff  describe  said  lot  No.  19,  as  be- 
ginning at  a  large  rock  and  two  beeches,  and 
a  corner  to  lot  18,  and  thence  for  the  divi- 
sion line.  North  40  degrees  West  crossing 
Back  Fork  of  Elk  River  at  212  poles,  455 
poles  to  a  chestnut,  and  from  thence  calling 
for  courses  and  distances  and  natural  and 
fixed  objects,  to  the  beginning,  and  thereby 
definitely  and  conclusively  locating  plaintiff's 
land  on  the  ground  substantially  as  describ- 
ed in  the  declaration.  The  evidence,  oral 
and  documentary,  leaves  no  room  for  con- 
troversy on  this  point  Furthermore,  the 
uncontroverted  evidence  is,  that  plaintiff  and 
its  predecessors  in  title  have  persistently, 
since  the  decree  of  partition  of  1871,  claimed 
the  land  within  the  boundary  fixed  by  that 
decree,  and  described  in  the  subsequent  deeds, 
including  the  disputed  boundary,  to  the  ex- 
clusion of  all  other  claimants;  that  -in  Au- 
gust, 1895.  Frederick  S.  Stevens  and  others, 
then  owners  of  the  2,000  acres,  known  as  lot 
No.  19,  found  one  John  McGlanahan  on  the 
land  claimed  by  them  and  within  the  bounda- 
ry or  Interlock  now  in  controversy;  that  on 
that  day  they  sold  and  conveyed  to  him  by 
metes  and  bounds  a  tract  of  twenty  acres, 
more  or  less,  in  the  Northeast  corner  of  said 
tract,  and  within  the  boundary  now  in  con- 
troversy; that  on  the  same  day  they  leased 
to  him  two  small  pieces  of  said  land  South 
of  said  Back  Fork,  and  within  the  disputed 
boundary,  one  called  the  Corn  lot,  of  about 
three  acres,  the  other  a  triangular  piece 
about  the  same  size,  all  described  as  belong- 
ing to  the  Stevens  tract,  for  the  term  of  five 
years,  the  lessee  covenanting  and  agreeing, 


in  consideration  of  the  premises,  to  keep  a 
watch  over  the  entire  Stevens  tract  bo  call- 
ed, to  keep  off  trespassers,  prevent  cutting 
of  timber,  and  make  reports  as  to  boundary 
lines,  &c.,  to  H.  G.  Thurmond,  the  lessor's 
local  attorney.  The  record  also  shows  that 
on  October  4,  1897,  McGlanahan  and  wife, 
for  the  consideration  recited,  reconveyed  to 
said  Stevens,  the  land  conveyed  by  the  lat- 
ter and  others  to  him  in  1805,  reciting  in 
the  deed  that  at  the  time  of  the  former  con- 
veyance it  was  supposed  this  tract  conveyed 
contained  about  twenty  acres,  but  that  it  had 
been  found  to  contain  some  eighty  acres, 
more  or  less.  After  this  conveyance  Mc- 
Glanahan, as  he  admits  and  swears,  contin- 
ued as  before  to  reside  on  the  land  and  to 
occupy  it  as  the  tenant  of  plaintiff  and  its 
predecessors  and  was  so  occupying  it  at  the 
date  of  this  suit,  openly,  notoriously,  and 
exclusively,  and  reporting  to  the  owners  and 
their  attorney  to  the  exclusion  of  all  other 
persons,  unless  it  be  a  little  patch  of  about 
a  half  acre,  within  the  boundary  in  contro- 
versy, enclosed  by  a  log  or  brush  fence,  and 
sometimes  cultivated  by  one  David  McGlan- 
ahan. Under  whom  or  by  whose  authority 
or  by  what  claim,  if  any,  David  McGlana- 
han so  occupied  this  land  is  not  deflnitely 
shown. 

Defendants  controvert  plaintiff's  claim  of 
title  by  adversary  possession,  on  two  grounds: 
First,  that  the  calls  in  the  decree  of  parti- 
tion and  subsequent  deeds  relied  on,  for  a 
rock  and  two  beeches,  as  the  beginning  cor- 
ner, being  mistaken  for  the  cucumber  called 
for  in  the  original  grant,  and  from  thence, 
by  like  mistake,  for  the  other  boundaries, 
and  together  mistaken  for  the  true  boundary 
lines  of  said  lot  No.  19,  plaintiff  was  without 
color  of  title  to  any  of  the  land  In  contro- 
versy; and  that  as  the  land  actually  enclose 
ed  and  occupied  by  McGlanahan  for  ten 
years  prior  to  the  suit,  was  not  deflnitely 
located  on  the  ground  and  described  and 
shown  to  the  Jury,  ho  recovery  thereof  could 
be  predicated  on  mere  claim  of  title,  and 
that  the  general  verdict  for  defendant  is 
clearly  right:  Second,  that  conceding  pos- 
session by  John  McGlanahan,  under  plain- 
tiffs, his  possession  within  the  disputed 
boundary  was  not  exclusive,  (a)  because  Da- 
vid McGlanahan,  who  lived  on  a  portion  of 
defendants'  land  not  within  the  disputed 
boundary,  for  some  years  had  occupied  and 
cultivated  a  portion  of  the  disputed  strip, 
and  who  on  November  24,  1905,  by  deed  of 
that  date  conveyed  the  land  claimed  by  him, 
about  one  hundred  acres,  together  with  all 
possessions  and  rights  of  possession  owned 
or  claimed  by  him,  etc.,  to  defendant;  (b) 
because,  on  January  1,  1904,  John  McGlana- 
han and  Gharlott,  his  wife,  plaintiff's  ten- 
ants, accepted  from  E.  A.  Beckley,  one  of 
the  defendants,  a  lease  for  part  of  the  3,000 
acre  tract,  and  claimed  to  cover  the  land 
then  occupied  by  them  under  the  prior  lease 
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from  plaintiff,  this  lease,  among  other  things, 
reciting:  "It  is  further  miderstood  that  the 
pobseasion  of  the  second  parties  heretofore 
had  of  the  said  8,000  acre  Haines  tract,  or 
any  part  thereof  has  been  nnder  and  with 
the  consent,  sufferance  and  authority  of  the 
said  B.  A.  Beckley  and  those  under  whom  he 
holds,  and  that  such  possession  has  been  for 
the  use  and  benefit  of  said  owners  of  the 
said  tract  of  land." 

[1]  Adyerse  possession  by  John  McClana- 
han  for  ten  years  prior  to  ouster  by  defend- 
ants, the  facts  not  being  controverted,  we 
think,  clearly  entitled  plaintiff,  as  matter 
of  law,  to  a  verdict  and  judgment  for  the 
land  sued  for,  unless  defeated  in  these  rights 
for  the  reasons  assigned  by  defendant. 

[2-4]  First,  among  defendants'  contentions, 
did  plaintiff  and  its  predecessors  have  color 
of  title?  Defendants  answer  No,  because 
the  location  on  the  ground  by  the  report  of 
the  commissioners  and  the  decree  of  parti* 
tlon  of  1871,  and  the  subsequent  title  papers, 
was  by  mistake,  the  evidence  as  claimed 
tending  to  show  intention  of  the  owners  to 
claim  only  to  the  true  boundary  lines  of  said 
lot  No.  19,  and  not  to  the  actual  boundaries 
described  in  said  decree  and  deeds.  Plain- 
tiff's counsel  do  not  controvert  the  general 
proposition  relied  on  by  defendants'  counsel, 
supported  as  it  is  by  Heavner  v.  Morgan,  41 
W.  Va.  428,  23  S.  B.  874,  Jackson  v.  Land 
Association,  61  W.  Va.  482,  41  S.  E.  920,  and 
Schaubuch  v.  DlUemuth,  108  Va.  86,  60  S. 
E.  745,  16  Ann.  €as.  825,  that  if  one  by  mis- 
take enter  on  the  lands  of  another,  his  title 
papers  not  actually  covering  the  land  enter- 
ed, he  can  not  by  adverse  possession  under 
color  of  title  acquire  title  to  the  land  not 
actually  covered  by  his  title  papers,  but  will 
be  limited  to  the  land  actually  enclosed  and 
of  which  he  has  the  pedis  possessio.  But 
they  say  this  proposition  has  no  application 
to  the  case  in  hand,  for  the  reason  as  they 
contend,  plaintiff's  title  papers  do  actually 
cover  the  land  in  controversy,  by  actual  sur- 
vey and  location  on  the  ground,  with  mani- 
fest and  fixed  purpose  and  intent  on  the 
part  of  plaintiff  and  its  predecessors  to  claim 
the  land  covered  by  the  decree  of  partition 
and  subsequent  deeds.  In  the  case  at  bar 
plaintiff's  dwelling  house,  that  occupied  by 
its  tenant,  is  actually  on  the  land  in  con- 
troversy, and  so  are  the  enclosed  fields,  and 
as  if  to  make  no  mistake  as  to  plaintiff's 
intention  and  purpose,  it  or  its  predecessors 
had  the  land  surveyed,  the  boundaries  mark- 
ed not  only  by  corner  trees  and  line  trees, 
but  by  the  rivers  and  other  water  courses 
crossed,  and  by  painting  the  trees  along  the 
lines  so  as  to  give  notice  of  their  claim  on 
the  ground;  and  although  we  concede  the 
fact  to  be  that  boundaries  thus  described 
and  called  for  in  deeds  and  other  title  pa- 
pers may  have  been  made  by  mistaking  them 
for  original  lines  and  corners  the  statute  of 
limitations  is  not  thereby  robbed  of  its  effica- 


cy, and  a  claimant  of  the  land  by  color  of 
title  and  possession  defeated  of  his  rights 
acquired  by  such  adversary  possession. 
Where  land  is  thus  held  in  adverse  posses- 
sion for  the  requisite  period,  although  it  be 
under  a  mistake  as  to  the  true  location  of 
the  lines  the  statute  operates  to  give  good  ti- 
tle and  to  bar  the  rights  of  the  original 
owner.  Teass  v.  St  Albans,  38  W.  Va.  1,  13, 
17  S.  E.  400,  19  L.  R.  A.  802,  citing  Buswell 
on  Adverse  Possession,  §  250;  Burrell  v. 
Burrell,  11  Mass.  294;  Brown  v.  McKinney, 
9  Watts  (Pa.)  667,  36  Am.  Dec.  139;  Clark 
V.  Tabor,  28  Vt  222;  Robinson  v.  Phillips, 
65  Barb.  (N.  T.)  418,  and  Alexander  v. 
Wheeler,  69  Ala.  332.  In  the  principal  case, 
at  same  page.  Judge  Holt  says:  *'It  is  one 
of  the  objects  of  the  statute  to  settle  disput- 
ed boundaries,  as  well  as  disputed  claims  of 
ownership,  regardless  of  what  the  true 
boundary,  or  better  right,  may  turn  out  to 
be."  And  where  one  is  in  possession  under 
a  deed  or  other  instrument  purporting  to 
convey  title,  however  defective,  and  whether 
in  good  or  bad  faith,  he  has  color  of  title, 
entitling  him  if  continued  for  the  statutory 
period,  to  hold  the  land  as  against  the  true 
and  real  owner  or  recover  it  from  him,  if  aft- 
er ouster  by  the  latter  he  has  by  adverse  pos- 
session ripened  his  bad  title  into  a  good  one, 
to  recover  it  by  suit  in  ejectment,  to  the 
extent  of  the  boundaries  in  his  deed  or  ti- 
tle paper.  As  many  times  decided  by  this 
and  other  courts,  color  of  title  for  the  pur- 
poses of  adverse  possession  under  the  stat- 
ute of  limitations  as  to  land,  is  that  which 
has  the  semblance  or  appearance  of  title., 
legal  or  equitable,  but  which  in  fact  is  no 
title.  Core  v.  Faupel,  24  W.  Va.  247;  Ad- 
ams V.  Alkire,  20  W.  Va.  480;  Swann  v. 
Thayer,  36  W.  Va.  46,  14  S.  E.  423,  and 
many  cases  collated  in  1  Ency.  Dig.  Va.  & 
W.  Va.  Reports,  206,  et  seq.  And  the  same 
kind  of  adverse  possession,  which  by  pedis 
possessio  wUl  ripen  into  good  title  to  land 
actually  occupied  and  enclosed  under  a  mere 
claim  of  title,  will  give  good  title  to  the 
occupant  under  color  of  title  to  the  entire 
boundary  covered  by  his  deed  or  title  pa- 
pers, the  boundaries  in  the  deed  in  such 
cases  being  equivalent  to  actual  enclosure 
under  a  claim  of  title.  See  cases  already 
cited.  And  if  the  occupant  intends  to  claim 
the  land  the  fact  that  such  possession  origi- 
nated in  a  mistake  as  to  the  true  boundary 
of  some  prior  grant  or  title  paper,  will  not 
prevent  the  running  of  the  statute.  Rudolph 
V.  Peters,  35  App.  D.  C.  438,  22  Ann.  Cas. 
446,  and  note  450.  Plaintiff  certainly  proved 
color  of  title. 

But  was  the  continuity  of  plaintiff's  ad- 
verse possession  by  John  McClanahan  brolc- 
en,  or  rendered  Inoperative  by  the  alleged 
possession  of  David  McClanahan,  or  by  John 
McClanahan,  under  the  lease  of  January  1, 
1904? 

[5]  First,  as  to  the  possession  by  David 
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MoClanaban.  He  did  not  live  on  the  dis- 
puted boundary.  The  only  land  claimed  to 
have  been  occupied  by  him  in  any  way  with- 
in the  disputed  boundary  was  about  half  an 
acre,  which  appears  to  have  been  enclosed 
by  an  indifferent  fence  or  barrier.  Defend- 
ants' witness  says  he  had  it  enclosed  by 
"some  rails  on  the  lower  side  of  it,  and  I 
think  some  logs  on  the  upper  side  of  it  It 
was  a  fence  sufficient  to  hold  his  stuff  there." 
Other  witnesses  for  defendant  say  this  patch 
was  sp  enclosed  and  that  they  saw  crops 
in  this  patch  some  years.  It  does  not  very 
distinctly  appear  who  built  the  fence,  nor 
that  David  McClanahan  originally  made  the 
improvement,  nor  that  it  was  he  who  crop- 
ped the  place.  And  it  certainly  does  not 
appear  under  whom,  if  ever,  he  made  entry 
in  1895,  when  the  evidence  tends  to  show 
it  was  first  noticed.  The  deed  from  David 
McClanahan  and  wife  to  Beckley  of  Novem- 
ber 24,  1905,  one  of  the  deeds  offered  in  evi- 
dence by  defendant,  describes  the  tract  of 
one  hundred  acres  more  or  less  as  the  same 
conveyed  to  McClanahan  by  0.  P.  Dorr  and 
wife,  January  21,  1891,  but  we  do  not  un- 
derstand from  the  evidence  this  land  to  be 
identified  as  any  part  of  the  disputed  bound- 
ary, or  as  covering  the  small  entry  or  en- 
closure referred  to.  Nor  does  this  deed  from 
McClanahan  to  Beckley  purport  to  convey 
any  other  land,  unless  it  be  by  another 
clause,  which  undertakes  to  grant  all  rights 
of  possession  owned  or  claimed  by  McClana- 
han "in  and  to  what  is  known  as  the  Sheffy 
tract,  the  Haynes  tract,  the  Goff  tract  and 
any  and  all  of  the  tracts  of  land  owned  or 
claimed  by  the  said  E.  A.  Beckley  on  Back 
Fork  of  Elk  River  or  It's  tributaries."  No 
other  reference  to  right  of  title  or  posses- 
sion in  David  McClanahan  to  this  small 
piece  within  the  disputed  land  is  made  in 
this  or  any  other  title  paper.  Nor  does  It 
otherwise  appear  under  whom  or  by  what 
authority  *Davld  McClanahan  cropped  or  oc- 
cupied the  land,  or  that  his  possession  or 
occupancy  was  open,  notorious  and  exclu- 
sive of  others.  Certainly  it  nowhere  ap- 
pears that  David  McClanahan  occupied  the 
land,  under  defendant  or  any  one  under 
whom  it  claims,  prior  to  his  deed  to  Beck- 
ley. John  McClanahan  who  occupied  the 
land  some  twenty-five  or  thirty  years,  and 
who  in  August,  1895,  took  a  deed  for  the 
twenty  acres  referred  to,  from  Frederick  S. 
Stevens,  on  that  day  by  lease  in  writing  be- 
came lessee  of  Stevens  of  other  lands  within 
the  disputed  boundary  and  agreed  to  hold, 
watch  and  care  for  the  residue  of  the  tract, 
and  to  ward  off  all  trespassers  thereon,  so 
that  at  the  date  of  the  deed  from  David 
McClanahan  to  Beckley  in  November,  1905, 
unless  the  former's  possession  of  the  small 
patch  defeated  It,  John  McCIanahan*s  pos- 
session for  plaintiff  and  its  predecessors  had 
matured  into  good  title.  But  upon  what 
principle  can  David  McClanahan*s  possession 
of  the  small  lot  defeat  the  operation  of  the 


statute  of  limitations  under  John  McOlana- 
han's  possession?  As  already  noted  it  19 
not  clear  that  he  occupied  and  cultivated  the 
land  every  year.  Indeed  the  evidence  is  very 
uncertain  about  this ;  but  how  did  he  occupy 
the  land  and  whose  tensuit  was  he?  For 
aught  that  appears  he  may  have  been  ten* 
ant  at  will  or  sufferance  of  plaintiff  or  some 
one  under  It;  or  he  may  have  been  a  mere 
trespasser.  By  section  19,  chapter  90,  Code 
1906,  adversary  '^possession  of  any  part  of 
the  land  in  controversy  under  such  patent, 
deed  or  other  writing,  for  which  some  other 
person  has  the  better  title,"  is  "taken  and 
held  to  extend  to  the  boundaries  embraced 
or  included  by  such  patent,  deed  or  other 
writing  unless  the  person  having  the  better 
title  shall  have  actual  adverse  possession  of 
some  part  of  the  land  embraced  by  such  pat- 
ent, deed  or  other  writing."  In  Industrial 
Co.  V.  Schultz,  43  W.  Va.  470,  472,  27  S.  B. 
255,  it  is  said :  "If  he  have  a  writing,  giving 
color  of  title,  his  possession  goes  to  the  ex- 
tent of  the  boundaries  specified  in  it,  where 
there  is  no  actual  adverse  possession  under 
the  better  title  within  It"  Citing  the  section 
of  the  Code,  and  Oney  v.  Clendennin,  28  W. 
Va.  34.  It  is  argued  that  the  possession  or 
occupancy  of  David  McClanahan,  such  as  it 
was,  must  be  presumed  to  have  been  under 
the  good  or  better  title.  But  is  this  so? 
John  McClanahan  having  been  in  possession 
and  actually  residing  on  the  land  in  contro- 
versy with  enclosed  and  cultivated  fields,  if 
defendant  relied  on  the  protection  of  the 
statute  was  not  the  burden  on  it  to  show 
that  David  McClanahan  was  occupying  the 
land  for  it  or  under  it?  Would  his  occu- 
pancy as  a  stranger  to  the  title  claimed  by 
it  interrupt  the  continuity  of  John  McGlan- 
ahan*s  possession,  or  render  it  less  exclusive 
of  the  owner  of  the  better  title?  We  think 
a  proper  construction  of  our  statute  requires 
an  answer  in  the  negative.  If  David  Mc- 
Clanahan's  occupancy  of  the  little  patch  in 
question  was  not  under  the  better  title  of 
defendant,  if  his  possession  was  that  of  a 
stranger,  John  McClanahan*s  possession  was 
exclusive  of  the  superior  title  of  defendant, 
and  as  against  that  title  the  statute  gave 
him  possession  to  the  limits  of  the  bound- 
aries described  in  plaintiff's  deeds  for  the 
purposes  of  the  statute  of  limitations.  In 
Core  V.  Faupel,  24  W.  Va.  238,  245,  speaking 
of  the  quality,  exclusiveness  of  possession, 
necessary  to  give  one  title  by  adversary  pos- 
session, the  court  says:  "To  give  that  ef- 
fect to  his  possession  of  a  part  of  the  land, 
the  possession  must  be  exclusive;  for  if  t?^ 
true  owner  is  In  the  actual  possession  of 
any  part  of  the  land  the  disseisor  will  be 
confined  to  his  enclosure  or  actual  posses- 
sion and  he  will  not  be  considered  as  in 
possession  to  the  boundaries  of  his  deed  or 
writing."  But  will  the  trespass  or  indiffer- 
ent occupancy  by  a  stranger,  to  the  title  of 
the  true  owner,  under  our  statute,  work 
the  same  result  to  the  other  claimant's  pos- 
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session?  The  character  of  the  possession  of 
John  McGlanahan,  under  the  statute,  we 
think,  rendered  It  exclusive,  within  the  mean- 
ing of  Ketchum  v.  Spurlock,  34  W.  Va.  697, 
589,  12  S.  E.  832 ;  Maxwell  y.  Cunningham, 
50  W.  Va.  298,  816,  40  S.  E.  499 ;  Wilson  v. 
Braden,  56  W.  Va.  372,  49  S.  B.  409,  107 
Am.  St  Rep.  927.  The  fact  that  the  posses- 
sion is  continued,  hostile,  actual,  visible,  ex- 
clusive, and  adverse  to  the  owner  of  the 
legal  or  better  title  is  the  test  of  our  statute, 
and  is  emphasized  by  our  cases  just  refer- 
red to.  In  2  Am.  &  Eng.  Ency.  PI.  &  Pr. 
(3d  Ed.)  386,  387,  it  is  said:  "In  order  that 
the  possession  of  the  claimant  may  ripen  in- 
to title,  the  doctrine  has  been  frequently  an- 
nounced that  It  must  be  exclusive.  To  ren- 
der one's  possession  exclusive  he  Is  not,  of 
course,  required  to  exclude  every  one  from 
aU  entry  on  the  land,  but  merely  from  all 
possession  of  the  land.**  The  same  book  at 
the  latter  page  says,  that  the  exercise  by 
the  public,  or  by  the  owner,  of  an  easement 
or  way  over  land  will  not  necessarily  pre- 
vent the  possession  from  being  exclusive. 
The  rule  that  possession  follows  the  title, 
much  relied  on  by  defendant,  seems  from 
the  same  authority  to  be  applicable  only 
where  the  possession  of  the  claimant  is  in 
common  with  the  owner  of  the  land,  not  to 
the  case  of  a  stranger  to  the  title.  The 
many  cases  on  the  question  of  excluslveness 
of  possession  are  collated  In  note  23,  at  page 
386,  of  the  authority  just  cited.  One 
case.  Ward  v.  Cochran,  150  U.  S.  597,  608, 
14  Sup.  Ct  230,  37  L.  Ed.  1195,  may  seem 
to  imply  that  possession  to  be  exclusive  must 
be  exclusive  of  all  others  and  not  to  be 
limited  tc  the  true  owner  of  the  legal  title. 
That  was  a  case  from  Nebraska,  not  con- 
trolled by  any  statute,  as  the  court  observes, 
150  U.  S.  at  page  605,  14  Sup.  Ct  230,  37  L. 
Ed.  1195  It  depended  for  its  decision  on 
the  rule  applied  in  the  courts  of  that  state, 
in  the  federal  courts,  and  other  courts  not 
controlled  by  statute.  One  of  the  cases  cit- 
ed, French  v  Pearce,  8  Conn.  439,  440,  21 
Am.  Dec  680,  limits  the  exclusive  occupancy 
to  the  true  owner.  Two  or  three  of  the  Ne- 
braska caa&f  cited  seem  to  hold  that  the 
possession  must  be  exclusive  of  all  other 
persona  But  we  do  not  think  our  statute 
should  receive  an  interpretation  extending  It 
to  other  than  the  owner  of  the  legal  title, 
and  certainly  not  to  the  character  of  posses- 
sion held  or  claimed  by  David  McClanahan, 
the  real  point  for  decision  In  this  case.  We 
have  already  alluded  to  the  size  and  charac- 
ter of  David  McClanahan's  possession  and 
enclosure — a  small  patch  of  half  an  acre 
within  the  four  hundred  acres  involved.  If 
this  was  a  contest  between  plaintiff  and  Da- 
vid McClanahan  could  the  latter  prevail 
over  the  former,  even  as  to  the  small  lot  oc- 
cupied by  him?  David  McClanahan  did  not 
reside  on  the  land  in  controversy.  John 
McClanahan   did — ^had  his  house  there,  as 


well  as  enclosed  and  cultivated  fields.  Our 
cases  following  decisions  in  other  states  hold 
that  the  enclosure,  which  will  amount  to 
exclusive  possession  and  bar  the  true  owner, 
must  be  a  substantial  one,  that  partial  en- 
dosure,  or  enclosure  by  felling  trees  and 
lapping  them  around  the  land,  or  enclosure 
by  brush  fences,  lb,  as  a  general  rule,  too 
loose  and  indefinite.  See  Industrial  Co.  v. 
Schultz,  supra,  and  cases  reviewed  therein. 
Such,  to  a  large  extent,  seems  to  have  been 
the  character  of  possession  and  enclosure  by 
David  McClanahan,  and  would  not  be  good 
as  against  the  true  owner  of  the  land,  and 
we  do  not  think  it  should  be  regarded  as  in- 
terrupting the  excluslveness  of  the  posses- 
sion of  John  McClanahan  for  plaintiff.  Such 
was  evidently  the  view  taken  by  the  court 
below  and  covered  by  plaintiffs  Instruction 
to  the  jury  No.  8. 

[8]  But  was  plalntifTs  possession  inter- 
rupted and  its  rights  by  adversary  possession 
defeated  by  the  act  of  John  McClanahan  in 
accepting  the  lease  from  Beckley  of  January 
1,  1904?  While  this  lease  is  offered  in  evi- 
dence and  is  copied  into  the  record,  it  was 
rejected,  and  was  not  before  the  jury,  and  It 
constitutes  np  part  of  the  record,  not  being 
made  so  by  a  proper  bill  of  exceptions.  But 
suppose  it  was  a  part  of  the  record,  was  it 
properly  rejected?  We  think  it  was,  unac- 
companied as  it  was  with  any  evidence  of 
notice  by  McClanahan  to  his  landlord  there- 
of, or  of  adverse  holding  by  him.  The  lease 
does  not  appear  to  have  been  recorded  so  as 
to  give  even  constructive  notice.  John  Mc- 
Clanahan denies  that  he  ever  accepted  a 
lease  from  Beckley  for  any  land  within  the 
boundary  claimed  by  plaintiff.  His  evidence 
is  that  he  leased  from  Beckley  the  Ditzel 
place  outside  the  blue  line,  not  within  the 
disputed  boundary.  But  whatever  be  the 
fact  as  to  the  contents  of  the  lease,  it  is  Im- 
material if  notice  of  the  lease  and  of  ad- 
verse holding  thereunder,  and  termination  of 
his  tenancy  under'  his  lease  from  Stevens, 
was  not  given  plaintiff  by  McClanahan.  De- 
fendants' counsel  argue  there  Is  evidence 
tending  to  show  such  notice  to  plaintiff,  and 
they  rely  on  Voss  v.  King,  33  W.  Va.  236,  10 
S.  E.  402.  No  such  evidence  is  pointed  out, 
it  is  denied  by  plaintiff's  counsel,  and  we 
have  not  found  It  in  the  record.  The  only 
evidence  which  we  find  relating  to  the  sub- 
ject is  that  of  John  McClanahan  himself.  On 
cross-examination  he  was  asked:  "Tou  did 
tell  the  Point  Mountain  people  or  their  agent, 
that  you  were  holding  under  the  Holly  Com- 
pany or  E.  A.  Beckley?  A.  I  told  them  I  was 
holding  that  Ditzel  place.  Q.  Tell  them  ^ou 
were  holding  that  land?  A.  Yes  sir.  Q.  Did 
you  tell  them  you  had  a  contract?  A.  Yes 
sir,  for  the  Ditzel  place.  Q.  Tell  them  it  was 
on  record?  A.  I  don't  know  whether  I  did 
or  not.  I  told  them  that  I  had  a  lease  for 
the  Ditzel  place."  But  on  re-direct  examina- 
tion he  swears  that  he  never  so  told  plain- 
tiff or  Martin,  plaintiff's  representative,  until 
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after  this  suit  was  brought  Such  notice,  of 
course,  would  not  bring  the  case  within  the 
principles  of  Voss  v.  King.  While  the  prin- 
ciples of  this  case  are  recognized  in  2  Am. 
&  Eng.  Ency.  Law  &  Pr.  (3d  Ed.)  435,  it  is 
there  said:  It  has  been  held,  however,  that 
the  recognition  of  title  or  attornment  by  the 
tenant  of  the  adverse  claimant,  if  done  with- 
out the  latter's  knowledge,  would  not  neces- 
sarily interrupt  the  c6ntinuity  of  such  claim- 
ant's possession.  But  does  not  our  statute, 
section  4,  chapter  83,  Code  1906,  settle  this 
question?  It  provides:  "The  attornment  of 
a  tenant  to  any  stranger  shall  be  void,  un- 
less It  be  with  the  consent  of  the  landlord  of 
such  tenant,  or  pursuant  to,  or  in  conse- 
quence of,  the  judgment,  order,  or  det:ree  of 
a  court" 

[7]  And  in  Swann  v.  Young,  36  W.  Va.  57, 
14  S.  E.  426,  this  court  said,  point  1  of 
the  syllabus:  "In  this  state  the  tenant  may 
in  some  cases  assert  his  adverse  colorable 
title  against  his  landlord  without  first  restor- 
ing the  possession;  but  his  possession  will 
not  be  adverse,  until  and  unless  notice  of  his 
disclaimer  has  been  distinctly  and  unequivo- 
cally brought  home  to  the  landlord;  and 
having  entered  under  his  landlord's  title  he 
cannot  dispute  it,  in  the  sense  of  putting  him 
to  the  proof  of  title."  To  the  same  effect  is 
Voss  V.  King,  supra.  Point  2  of  the  syllabus 
of  this  case  is:  "If  a  tenant  takes  a  secret 
'  lease  or  conveyance  for  land  from  a  third 
party  claiming  to  be  the  owner,  without  the 
knowledge  of  his  landlord,  the  character  of 
his  possession  will  not  be  changed." 

Remaining  for  consideration  are  plaintiff's 
exceptions  to  defendants'  instructions  to  the 
jury  numbers  4  and  5.  The  effect  of  these 
two  instructions  was  to  tell  the  jury  that  by 
the  true  construction  of  the  decree  of  parti- 
tion, and  of  the  several  subsequent  deeds 
under  which  plaintiff  claims  the  intention 
was  to  assign  and  convey  lot  No.  19,  of  the 
Pennell  surveys,  and  that  if  by  mistake  or 
otherwise  that  was  inserted  in  said  decree 
and  deeds  a  misdescription  thereof,  conflict- 
ing in  any  way  with  the  original  boundaries 
of  said  lot,  such  erroneous  description  must 
be  rejected  and  said  lot  located  by  the  true 
and  actual  boundaries  thereof  as  such  bound- 
aries originally  existed.  The  main  criticism 
of  these  instructions  is  that  they  ignore  or 
minimize  the  fact,  that  the  error,  if  any,  in 
description,  originated  with  the  report  and 
survey  of  the  commissioners  and  the  decree 
thereon  in  the  partition  suit,  carried  into  all 
the  subsequent  deeds,  and  which  actually 
located  this  lot  on  the  ground,  with  refer- 
ence to  natural  objects  called  for  and  mark- 
ed, and  under  which  the  decree  and  deeds  as 
claim  and  color  of  title  possession  w^as  taken 
jind  held  for  sufficient  time  to  ripen  into 
good  title  regardless  of  the  true  location  of 
the  original  corners  and  lines  of  lot  No.  19. 

The  true  location  of  the  original  lines  and 
comers  of  the  two  lots  was  one  of  the  issues 


before  the  jury  though  not  controlling.  Plain- 
tiff contended  that  the  original  lines  and  cor- 
ners were  located  as  surveyed  and  described 
in  the  decree  of  partition  and  subsequent 
deeds;  the  defendant  that  they  were  else- 
where; but  as  the  rights  of  plaintiff  did  not 
depend  alone  on  the  true  location  of  these 
original  lines  and  comers,  but  on  adversary 
possession,  the  location  of  the  original  lines 
and  comers  was  really  immateriaL  The  in- 
structions are  not  binding  instructions  how- 
ever. The  court  fully  instracted  the  jury  by 
other  instructions  given  at  the  instance  of 
the  plaintiff,  on  the  question  of  adverse  pos- 
session, and  as  the  true  location  of  the  orig- 
inal patent  lines  and  comers  was  presented 
as  an  issue  by  both  parties,  and  the  instruc- 
tions complained  of,  we  think,  properly  pro- 
pound the  law  on  that  subject,  and  we  do 
not  see  that  plaintiff  was  materially  prej- 
udiced thereby,  although  the  issue  covered  by 
the  instructions  under  the  evidence  was  in 
fact  uncontroUing  and  really  immaterial. 

On  the  real  merits  of  the  case,  however, 
as  presented,  and  for  the  reasons  given,  we 
think,  the  verdict  unwarranted  by  the  evi- 
dence, contrary  to  the  law,  and  that  judgment 
thereon  is  erroneous,  and  ought  to  be  re- 
versed, the  verdict  set  aside  and  a  new  trial 
awarded  the  plaintiff,  and  the  judgment  here 
will  so  order. 


(1S8  Oa.  348) 
HUTCHINSON  v.  SCHNAUSS  «t  aL 
(Supreme  Court  of  Georgia.     July  9,  1912.) 

(8yUahu$  hy  the  OouriJ 

Discretion  of  Coxtbt  —  EJnjoininO'  Obdebt— 
No  Erbob. 

The  judge  did  not  abuse  his  discretion  in 
granting  an  order  enjoining  both  the  plaintiff 
and  the  defendants,  which  order  tended  to  pre- 
serve the  status  until  final  triaL 

Error  from  Superior  Court,  Berrien  Coun- 
ty; W.  E.  Thomas,  Judge. 

Action  between  J.  A.  Hutchinson  and  F. 
W.  Schnauss,  administrator,  and  others. 
From  the  judgment,  Hutchinson  brings  er- 
ror.    Affirmed. 

O.  M.  Smith,  of  Valdosta,  and  Twiggs  & 
Gazan,  of  Savannah,  for  plaintiff  in  error. 
W.  D.  Buie^  of  Nashville,  and  Denmark  & 
Griffin,  of  Valdosta,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(138  Ga.  248) 
DE  NIEFF  et  al.  v.  HOWELL  et  aL 
(Supreme  Court  of  Georgia.    June  12,  1912.) 

(Syllabus  hy  the  Court,) 
1.  Appeal  and  Erbor  (§|  664,  1058*)— Rec- 


OBD — CoNTLiCT— Harmless  Error. 

Where  a  movant  in  a  motion  for  new  trial 
complains  of  a  rulin|;  excluding  certain  testi- 
mony,   and   this   testimony,   in  substance,   ap- 
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pears  in  the  approred  brief  of  evidence,  the 
apparent  conflicting  statements  will  be  har- 
monized by  holding  that,  notwithstanding  the 
ruling,  the  court  at  some  other  stage  of  the 
witness'  testimony  allowed  the  evidence.  ^  Un- 
der such  facts  the  ruling  will  not  require  a 
new  trial,  evien  if  the  evidence  was  admissible. 
[E^d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2856-2859,  4196,  4200- 
4204,  4206;  Dec  Dig.  §§  664,  1058.*] 

2.  Deeds  <U  200,  203*)— Evidence— Admis- 
sibility. 

In  an  action  to  cancel  a  deed  on  the 
grounds  of  mental  incapacity  of  the  grantor, 
undue  influence  exercised  b)r  the  grantee,  and 
nondelivery  of  the  deed,  it  is  not  error  to  ex- 
clude the  testimony  of  a  witness  that  he  did 
not  know  anything  concerning  the  making  of 
the  deed  until  after  the  grantor's  death,  not- 
withstanding the  witness  may  have  testified 
that  he  was  intimate  vrith  the  grantor,  and 
had  frequently  heard  him  say  that  he  intended 
to  give  his  pix>perty  to  others. 

[Ed.  Note.— For  other  cases^  see  Deeds.  Cent. 
Di|.^M  601,  602,  604-611;    Dec.  Dig.  {§  200, 

3.  Cancellation  of  Instbumbnts  (§  46*)— 
Evidence— Admissibility. 

In  the  trial  of  an  action  to  set  aside  a 
deed  from  a  husband  to  his  wife,  brought  after 
the  grantor^s  death,  it  is  not  erroneous  to  ex- 
clude testimony  that  the  widow  had  asserted 
her  intention  to  claim  a  child's  part  in  lieu  of 
dower,  and  also  a  year's  support  out  of  the  re- 
mainder of  his  estate. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Dec.  Dig.  §  w.*] 

4.  Witnesses  (|  159*)— Competency— Testi- 
mony  AS  TO   TBANS actions   WITH   PEBSONS 

-  SiNcs  Deceased. 

In  an  action  by  children  of  a  former  mar- 
riage against  the  widow  of  a  deceased  grantor 
to  cancel  a  deed  on  the  ground,  inter  alia,  of 
its  nondelivery,  a  defendant,  who  is  a  child  of 
the  grantor  ana  the  grantee,  is  not  incompetent 
to  testify  that  he  saw  the  deed  in  possession 
of  the  grantee,  for  the  reason  that  he  is  in- 
terested and  his  testimony  concerns  a  declara- 
tion by  conduct  of  the  grantee  of  the  deceased 
grantor.  This  is  so,  notwithstanding  the  gran- 
tor's «idministrator  may  be  a  party  to  the  case. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
'  Cent.  Dig.  ff  664,  666-669,  671-682;  Dec  Dig. 
§  159.»] 

0.  Deeds  (|  68*)— Mental  Capacity. 

On  the  issue  of  incapacity  to  contract,  it 
was  not  error  to  charge:  "It  does  not  require 
a  high  degree  of  mental  power  to  make  a  bind- 
ing contract.  One  who  has  enough  of  mind  and 
reason  to  a  clear  and  full  understanding  of  the 
nature  of  the  consequences  of  his  act  in  making 
a  deed  is  to  be  considered  sane.  One  who 
lacks  this  capacity  is  to  be  considered  insane. 
For  one  who  has  not  strength  of  mind  and  rea- 
son equal  to  a  clear  and  full  understanding  of 
bis  act  in  making  a  contract  lis  one  who  is  af- 
flicted Mrith  an  entire  loss  of  understanding." 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  n  149-155;  Dec.  Dig.  f  68.*] 

6.  Cancellation  op  Instbuments  (§  61*)— 
Instbuctions— Undue  Influence. 

In  view  of  its  context  and  of  the  evidence, 
the  following  instruction  to  the  jury  was  not 
cause  for  a  new  trial:  "A  person  standing  in 
confidential  relation  to  another  is  not  prohibit- 
ed from  exercising  any  influence  whatever  to 
obtain  a  benefit  to  himself.  The  influence  must 
be  what  the  law  regards  as  undue  influence; 
such  influence  that  is  obtained  by  flattery,  im- 
portunity, superiority  of  will,  mind,  or  charac- 
ter, which  would  give  dominion  over  the  will 
to  such  an  extent  as  to  destroy  free  agency,  or 


constrain  one  to  do  against  his  wHl  what  he  itf 
unable  to  refuse.  Such  is  the  kind  of  influence 
which  the  law  condemns  as  undue." 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  §  108;  Dec.  Dig.  | 
51.*] 

7.  Tkial  (I  251*)— iNSTBucnoNfr— Applica- 
bility TO  Case. 

Where  plaintiffs  seek  to  cancel  a  deed  for 
certain  specific  causes,  it  is  no  ground  for  new 
trial  that  the  court  omits  an  instruction  that 
the  deed  may  be  canceled  for  a  cause  not  set 
up  in  the  pleadings,  and  as  to  which  no  con- 
tention is  made  at  the  trial,  even  if  such  cause 
be  ground  for  invalidating  a  deed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig,  §§  587-595;  Dec.  Dig.  §  251.*] 

8.  Requests  Covebbd  by  Genebal  Chaboe. 

The  requests  to  charge  were  covered  by 
the  general  charge. 

9.  Review  of  Evidence. 

The  trial  was  without  substantial  error,  a 
verdict  was  rendered  on  disputed  evidence,  the 
verdict  has  the  approval  of  the  trial  judge,  and 
we  see  no  reason  for  disturbing  his  discretion. 

(Aaaiiional  8yllahu$  hy  Edii(Mri4a  Biaff.y 

10.  Wills  (|  155*)— Validity— -"Undue  In- 
fluence." 

Under  Civ.  Code  1910,  {  3834,  "undue  in- 
fluence,"  which  operates  to  Invalidate  a  will,  is 
such  an  influence  as  amounts  to  deception. 

[Ed.  Note.—For  other  cases,  see  Wills,  Cent* 
Dig.  §§  37&-381;   Dec.  Dig.  |  155.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  7166-7172;  voL  8,  pp.  7823, 
7824.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  by  Mrs.  J.  J.  De  Nleff  and  others 
against  8.  E.  Howell  and  others.  Judgment 
for  defendants,  and  plain  tiffs  bring  error. 
Afl^med. 

J.  F.  Gollghtly  and  W.  B.  Buttles,  both  of 
Atlanta,  for  plaintiffs  in  error.  Malvern 
Hill,  Rosser  &  Brandon,  and  Anderson,  Fel- 
der,  Rountree  &  Wilson,  all  of  Atlanta,  for 
defendants  in  error. 

EVANS,  P.  J.  The  children  and  repre- 
sentatives of  children  of  A.  H.  Q.  Howell 
by  a  former  marriage  brought  their  action 
against  his  widow  and  a  child  of  the  last 
marriage  to  cancel  a  deed  to  realty  and  a 
bill  of  sale  to  personalty  executed  by  A.  H. 
Q.  Howell  to  the  second  wife.  It  was  al- 
leged that  the  Instruments  should  be  set 
aside,  because  the  maker  was  non  compos 
mentis,  because  of  undue  influence  exercised 
by  the  grantee,  and  because  the  instruments 
were  never  delivered  to  the  grantee.  Pend- 
ing the  case  the  administrator  of  A.  H.  G. 
Howell  was  made  a  party  plaintiff.  The 
defendants  prevailed  at  the  trial,  and  the 
bill  of  exceptions  is  to  the  judgment  refus- 
ing a  new  trial. 

[111.  Four  of  the  special  grounds  for  new 
trial  complain  that  the  court  declined  to  al- 
low a  witness,  after  stating  the  facts  upon 
which  he  based  it,  to  give  his  opinion  that 
the  grantor  of  the  deed  was  not  capable  of 
transacting  important  business;  that  he  was 
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not  a  man  equal  to  a  clear  and  full  under- 
standing of  the  making  of  a  deed;  that  he 
was  a  man  of  **borrowed  ideas."  The  court 
ruled  that  the  \^-'tness  would  be  permitted 
to  state  his  opinion,  from  the  facts  and  cir- 
cumstances enumerated  by  him,  whether  the 
grantor  was  of  sound  or  unsound  mind,  but 
that  his  opinion  as  to  the  grantor's  mental 
capacity  to  do  particular  acts  was  Irrelevant. 
It  appears  from  the  approved  brief  of  evi- 
dence that  the  witness  did  testify  in  sub- 
stance to  his  opinion,  which  was  alleged  to 
have  been  excluded.  In  such  cases  this 
court  cannot  hold  that  the  brief  of  evidence 
is  incorrect,  but  must  reconcile  the  two  state- 
ments on  the  theory  that,  while  at  one  time 
the  court  made  the  ruling  stated  in  the  mo- 
tion for  new  trial,  at  some  stage  of  the  ex- 
amination the  testimony  was  admitted.  Un- 
der siich  facts  the  ruling  will  not  require  a 
new  trial,  even  if  the  evidence  Was  admissi- 
ble. Woods  V.  State,  137  Ga.  85,  72  S.  E. 
908. 

[2]  2.  A  nephew  of  the  grantor,  after  tes- 
ti^ing  that  he  knew  his  uncle  for  many 
years  and  had  heard  him  frequently  say 
that  he  intended  to  give  his  property  to  two 
of  his  children,  offered  to  testify  that  he 
knew  nothing  of  the  making  of  this  deed  un- 
til after  the  grantor's  death.  The  court  ex- 
cluded so  much  of  his  testimony  as  related 
to  his  ignorance  of  the  deed  until  after  the 
grantor's  death.  The  testimony  was  wholly 
irrelevant  on  any  issue  made  by  the  plead- 
ings. 

[3]  3.  It  was  sought  to  show  that  the  wid- 
ow had  asserted  her  intention  to  take  a 
child's  part  and  a  year's  support  in  the  re- 
mainder of  the  grantor's  property.  The  va- 
lidity of  the  deed  tn  question  did  not  depend 
upon  the  widow's  intention  of  asserting  her 
legal  rights  in  the  estate  of  the  grantor. 

[4]  4.  The  defendants  were  t^e  widow  of 
the  grantor  and  her  son.  The  son  was  not 
a  party  to  either  instrument.  He  was  made 
a  defendant  on  the  theory  that  all  the  heirs 
of  the  grantor  were  necessary  parties  to 
cancel  the  grantor's  deed.  The  son  was  per- 
mitted to  testify  that  he  saw  the  deeds  In 
the  hands  of  his  mother,  the  grantee,  during 
the  life  of  his  father.  This  testimony  was 
excepted  to,  on  the  grounds  that  he  was  in- 
terested, and  that  the  declarations  by  con- 
duct of  his  mother  were  inadmissible.  In- 
terest does,  not  disqualify  a  witness.  The 
witness  was  not  testifying  to  any  declara- 
tion of  his  mother  in  her  favor,  but  to  the 
physical  fact  that  he  saw  the  deeds  in  his 
mother's  possession  during  his  father's  life- 
time. This  testimony  was  clearly  admissi- 
ble. 

[5]  5.  On  the  issue  of  total  Incapacity  to 
contract  the  court  instructed  the  jury  as 
stated  In  the  fifth  headnote.  The  criticism 
is  upon  the  last  sentence  of  the  instruction. 
This  language  was  taken  from  the  opinion 
of  the  Supreme  Court  in  Barlow  v.  Strange, 


120  Ga.  1015,  48  S.  E.  844.  In  that  case,  as 
well  as  in  the  cases  cited,  It  is  pointed  out 
that  a  person  who  is  non  compos  mentis,  in 
the  legal  acceptation  of  the  term,  is  one 
who  is  entirely  bereft  of  understanding,  and 
that  in  order  to  avoid  a  contract  on  account 
of  mental  incapacity  there  must  be  an  en- 
tire loss  of  understanding.  The  charge  is 
not  inaccurate,  and  the  context  shows  tliat 
it  was  given  on  the  phase  of  the  case  re- 
lating to  the  plaintiffs'  allegation  that  the 
deed  was  void  because  of  the  mental  inca- 
pacity of  the  grantor. 

[6,  10]  6.  The  excerpt  from  the  charge 
contained  in  the  sixth  headnote  is  said  to  be 
erroneous,  because  in  effect  it  amounts  to 
an  instruction  that,  if  the  grantor  was  not 
so  overcome  as  to  be  unable  to  refi^  to 
make  .the  deed,  it  would  be  good.  Undue  in- 
fluence which  operates  to  invalidate  a  will 
is  such  influence  as  amounts  to  deception, 
or  to  force  and  coercion,  destroying  free 
agency.  Bohler  v.  Hicks,  120  Ga.  800,  48  S. 
E.  306;  Civil  Code,  §  3834.  There  can  be 
no  fatally  undue  influence  without  a  person 
incapable  of  protecting  himself  as  well  as  a 
wrongdoer  to  be  resisted.  Undue  influence, 
which  overturns  an  otherwise  legal  contract, 
is  the  exercise  of  sufficient  control  over  the 
person,  the  validity  of  whose  act  is  brought 
in  question,  to  destroy  his  free  agency  and 
constrain  him  to  do  what  he  would  not  have 
done  if  such  control  had  not  been  exercised. 
Fraud  and  undue  influence  are  not  equiva- 
lent terms.  Undue  Influence  may  be  a  spe- 
cies of  fraud,  or  it  may  exist  without  any 
positive  fraud.  The  undue  influence  which 
will  annul  a  deed  must  be  of  that  potency 
which  substitutes  somebody  else's  will  pow- 
er for  that  of  the  grantor.  It  was  in  this 
connection  that  the  court  delivered  the 
charge  which  is  criticised. 

[7]  7.  The  petition  was  constructed  on  the 
theory  that  the  wife  paid  nothing  for  the 
land.  The  deed  recited  a  consideration  of 
$10  and  love  and  affection.  Complaint  is 
made  that  the  court  failed  to  charge  on  the 
effect  of  the  statute  invalidating  any  sale 
by  a  wife  of  her  separate  estate  to  her  hus> 
band  without  the  approval  of  the  superior 
court  of  the  wife's  domicile.  Civil  Code,  § 
3009.  In  the  flrst  place,  we  do  not  think  the 
statute  applies  to  the  facts  of  this  case; 
and,  in  the  next  place,  it  is  a  rule  of  pro- 
cedure that,  where  a  plaintiff  seeks  to  can- 
cel a  deed  because  of  speciflc  defects,  the 
court  is  not  bound  to  charge  that  the  deed 
may  be  void  for  another  cause,  as  to  which 
no  contention  is  made  either  in  the  plead- 
ings or  on  the  trial. 

[8,  9]  8,  9.  The  requests  to  charge  were 
covered  in  the  general  charge.  The  rulings 
of  the  court  were  not  open  to  the  objections 
taken  to  them,  and  the  verdict  is  supported 
by  the  evidence. 

Judgment  affirmed.  All  the  Justices  con* 
cur. 
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BRYAN  ▼.  TATE  et  aL 
(Sapreme  Court  of  Georgia.    June  13,  1912.) 

(Syllahut  J>y  the  Court,) 

Vendor  and  Purchaser  (§  100*)~Validitt 

or  Contract— Rescission. 

An  owner  of  an  undivided  interest  in  land 
was  induced  to  sell  the  same  at  a  gross  under- 
value on  the  false  representation  of  the  pur- 
chaser that  he  had  been  advised  that  the  title 
was  not  good  and  that  the  land  was  barren  and 
of  little  value,  whereas  the  title  was  ^ood  and 
the  land  was  verv  valuable,  because  of  its 
marble  deposit,  and  ten  years  thereafter  insti- 
tated  an  equitable  action  to  rescind  the  sale. 
As  excusing  his  delay,  he  alleged  that  he  had 
no  reason  to  suspect  the  truthfulness  of  the 
representations,  toat  he  lived  more  than  140 
miles  away;  that  the  cost  of  investigation 
would  have  exceeded  the  purchase  price,  that 
an  investigation  would  not  have  revealed  a 
marble  deposit  on  the  land,  and  that  he  had  no 
knowledge  of  the  fraud  complained  of  until 
three  years  before  bringing  suit.  Held,  that 
the  plain tiff*s  voluntary  failure  to  bring  suit 
for  three  years  after  being  fully  cognizant  of 
the  fraud,  committed  seven  years  before  that 
time,  is  such  laches  as  will  bar  him  of  his  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  f  170;  Dec.  Dig.  t  100.*] 

Error  from  Superior  Court,  Pickena  Coun- 
ty;   N.  A.  Morris,  Judge. 

Action  by  B.  C.  Bryan  against  W.  B,  Tate 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

Doisey  A  Shelton  and  Stevens  ft  Ogbuin, 
all  of  Atlanta,  for  plaintifl  in  error.  S.  H. 
Siblegr,  of  Union  Point,  Wm.  Butt,  of  Blue 
Ridge,  and  Howard  Tate,  of  Atlanta,  for  de- 
fendants in  error. 

EVANS,  P.  J.  The  petition  was  dismissed 
on  general  demurrer.  It  alleged  as  follows: 
The  petitioner  is  a  grandnepbew  of  Stephen 
Oriffeth,  who  died  in  1873,  seised  and  pos- 
sessed of  certain  land  in  Pickens  county, 
Oa.,  leaving  a  will  wherein  the  land  was 
devised  to  L.  and  A.  for  the  life  of  L.,  with 
remainder  to  A.;  but  if  they  should  both 
die  without  leaving  child  or  grandchild,  then 
tlie  property  not  disposed  of  by  bis  executor 
should  revert  to  those  who  would  be  entitled 
to  the  same  as  if  the  testator  bad  made  no 
will.  The  devisee  A.  died  in  1002,  without 
child  or  grandchild,  and  the  devisee  L.  had 
no  child  or  grandchild  at  the  death  of  A., 
and  she  is  now  more  than  85  years  of  age, 
and  without  possibility  of  issue,  ^he  exec- 
utor died  in  1907,  without  having  exercised 
the  power  of  sale.  The  plaintiff  is  a  re- 
mainderman under  the  will,  being  one  of  the 
heirs  at  law  of  Stephen  Griffeth.  It  is  al- 
leged that  W.  B.  Tate,  who  had  acquired 
the  Interest  of  the  life  tenants,  procured  P. 
F.  M.  Purr  to  fraudulently  secure  petition- 
er's interest,  which  was  ^/sie  of  the  whole. 
Furr,  on  December  23,  1899,  induced  peti- 
tioner to  make  him  a  deed  to  his  interest  in 
the  land  for  and  in  consideration  of  $13.89, 
by  falsely  representing  that  he  had  been  ad- 


vised that  the  heirs  of  Griffeth  had  no  claim 
to  the  property,  and  that  the  proposed  pur- 
chase price  would  have  been  petitioner's 
share  if  he  had  been  an  heir,  and  that  the 
land  was  almost  a  barren  field,  of  little  or 
no  value.  It  is  alleged  that  the  land  convey- 
ed contained  valuable  marble  deposits,  which 
were  undeveloped  and  their  existence  was 
unknown  to  petitioner,  and  that  petitioner 
relied  on  the  truth  of  Purr's  statements,  and 
did  not  suspect,  nor  have  reason  to  suspect, 
anything  to  the  contrary;  nor  did  any  cir- 
cumstances exist  which  would  lead  him  to 
investigate  the  truthfulness  of  Furr's  repre- 
sentations. Petitioner  was  also  deceived  by 
the  representation  that  he  had  no  interest 
under  his  grandunde's  will.  At  the  time  he 
resided  in  the  county  of  Banks,  140  miles 
away  from  the  land,  and  a  journey  to  the 
land  would  have  cost  him  more  than  the 
sum  he  received  for  his  interest,  nor  could 
he  by  investigation  have  learned  anything  as 
to  the  mineral  value  of  the  land.  The  real 
value  of  the  whole  property  was  from  $400,- 
000  to  $500,000.  Petitioner  did  not  learn  un- 
til 1907  of  the  fraud  which  had  been  practic- 
ed upon  him.  Furr  conveyed  the  land  to  W. 
B.  Tate  on  January  2,  1900,  in  pursuance  of 
the  scheme  of  Tate  to  acquire  petitioner's 
interest  Tender  of  the  amount  was  alleged 
to  have  been  made  to  Furr,  and  the  prayer 
was  to  cancel  the  deeds  from  petitioner  to 
Furr  and  from  Furr  to  Tate.  The  action 
was  begun  in  1910. 

We  thiuk  that  the  petitioner  was  in  such 
laches  that  he  lost  whatever  equitable  right 
of  rescission  he  may  have  had.  As  bearing 
upon  his  excuse  for  failing  to  sooner  bring 
his  action,  it  may  be  proper  to  ronark  that 
the  will  in  controversy  is  that  construe  by 
this  court  in  Satter^eld  v.  Tate,  132  Ga.  256, 
64  S.  E.  60.  As  there  construed,  the  will 
gave  a  Joint  life  estate  to  L.  and  A.  during 
the  life  of  L.,  and  a  defeasible  vested  re- 
mainder to  A.,  subject  to  be  divested  upon 
her  dying  without  child  or  grandchild  during 
the  life  of  Im,  and  upon  the  divesting  of 
the  remainder  the  property  would  go  to  the 
heirs  of  the  testator  as  executory  devisees. 
So  that,  when  petitioner  conveyed  his  inter- 
est while  A.  and  L.  were  both  in  life,  he  had 
only  a  contingent  interest  in  the  land,  con- 
tingent upon  A.  and  L^  dying  without  issue. 
Assuming  that  the  allegations  of  the  peti- 
tion make  a  case  of  fraud,  petitioner  waited 
over  ten  years  since  the  perpetration  of  the 
fraud,  and  three  years  after  its  discovery, 
before  he  appealed  to  the  courts  for  relief. 
It  does  not  appear  when  he  tendered  the 
purchase  price  to  Furr. 

No  principle  Is  more  firmly  imbedded  in 
our  equitable  Jurisprudence  than  that  which 
requires  a  suitor  who  seeks  equitable  relief 
to  move  with  diligence  and  without  delay. 
''Yigilantibus  non  dormientibus  Jura  sub- 
veniunt.**    Limitation  of  actions  apply  equal- 
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ly  to  courts  of  law  and  equity;  but  in  addi- 
tion the  courts  may  impose  an  equitable  bar 
whenever,  from  the  lapse  of  time  and  laches 
of  the  complainant,  it  would  be  inequitable 
to  allow  a  party  to  enforce  his  legal  rights. 
Civil  Code,  I  4369.  Long  acquiescence  or 
laches  by  parties  out  of  possession  is  produc- 
tive of  much  hardship  and  injustice  to  oth- 
ers, and  cannot  be  excused  but  by  showing 
some  actual  hindrance  or  impediment  caused 
by  the  fraud  or  concealment  of  the  party  in 
possession.  Woolfolk  v.  Beatly,  18  Ga.  520. 
No  confidential  or  fiduciary  relation  existed 
between  Furr  and  the  petitioner  because  of 
their  relationship.  Crawford  v.  Crawford, 
134  Ga.  114,  67  S.  E.  673,  19  Ann.  Cas.  932. 
So  far  as  the  record  discloses,  Furr  and  the 
petitioner  were  dealing  at  arm's  length,  and 
petitioner  asks  to  be  excused  of  diligence  in 
detecting  the  fraud  because  he  had  no  rea- 
son to  suspect  the  verity  of  Furr's  represen- 
tations; that  he  lived  140  miles  away,  and 
could  not  by  investigation  have  known  of 
the  existence  of  the  marble  deposits.  He 
does  not  state  why  an  investigation  would 
not  have  revealed  a  marble  deposit,  nor  why 
Furr  and  Tate  had  superior  knowledge  of 
the  marble  deposit  He  now  knows  of  the 
marble  deposit,  but  he  fails  to  disclose  the 
source  of  his  information.  Was  the  exist- 
ence of  the  mineral  apparent  from  surface 
outcroppings,  or  from  its  development  by 
the  purchaser?  If  an  inspection  of  the  prem- 
ises would  have  disclosed  the  existence  of 
marble,  then  a  most  casual  investigation 
would  have  revealed  it  If  the  marble  de- 
posits were  revealed  by  the  defendant's  de- 
velopment of  the  property,  then  it  would  be 
inexcusable  laches  for  the  petitioner  to  wait 
ten  years,  three  years  of  which  time  he  had 
knowledge  of  all  the  facts,  before  moving  to 
rescind  his  deed.  E}ven  if  the  petitioner  be 
excused  of  laches  for  the  seven  years'  de- 
lay, nevertheless,  at  the  end  of  that  period, 
when  fully  cognizant  of  the  all^^  fraud,  he 
deliberately  waited  three  years  longer  be- 
fore appealing  to  a  court  of  equity.  Tlie  vol- 
untary delay  of  three  years,  after  knowledge 
of  a  fraud  perpetrated  seven  years  before 
that  time,  is  inexcusable,  and  bars  petitioner 
of  any  right  of  action  which  he  might  have 
had.  Reynolds  v.  Martin,  116  Ga.  495,  42 
S.  E.  796. 

Judgment  aflirmed.    All  the  Justices  con- 
cur. 


(188  Ga.  824) 

SHOCELEY  V.  TATE  et  al. 
(Supreme  Court  of  Georgia.    June  13,  1912.) 

(Bylldbu9  ly  the  Court.) 

Other  Decision  Controlling. 

This  case  is  controlled  by  the  decision  this 
day  rendered  in  the  case  of  Bryan  v.  Tate,  75 
S.  E.  205. 

Error  from  Superior  Court,  Pickens  Coun- 
ty;   N.  A.  Morris,  Judge. 


Action  by  Elizabeth  Shockley  against  W. 
B.  Tate  and  others.  From  the  Judgment, 
plaintiff  brings  error.    Affirmed. 

•Dorsey  &  Shelton  and  Stevens  &  Ogbum, 
all  of  Atlanta,  for  plaintiff  in  error.  S.  H. 
Sibley,  of  Union  Point,  Wm.  Butt,  of  Blue 
Ridge,  and  Howard  Tate,  of  Atlanta,  for  de- 
fendants in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(11  Oa.  App.  804) 

LAMAR  et  al.  v.  COOPER.     (No.  8,723.) 
(Court  of  Appeals  of  Georgia.    July  10,  1912.) 

(SyllahuB  by  the  Court,) 

Appeal  and  Error  (t  588*)— Regor]>— Briief 

OF  Evidence. 

All  the  questions  presented  for  determina- 
tion depend  upon  a  consideration  of  the  evi- 
dence.  The  oral  evidence  is  brief,  and  not  very 
material  to  the  issues  involved.  These  issues 
depend  almost  wholly  upon  the  construction  to 
be  placed  upon  an  extended  correspondence  be- 
tween the  parties.  This  correspondence  con- 
sists of  about  50  letters.  Fully  half  of  them 
are  wholly  irrelevant  and  immaterial,  many 
were  not  even  introduced  in  evidence,  and 
those  that  are  relevant  and  material  contain 
much  irrelevant  and  immaterial  matter.  No 
attempt  whatever  was  made  to  comply  with 
the  mandatonr  requirements  of  the  statute  re- 
lating to  brien  of  evidence  in  motions  for  new 
trials.  Civil  Code  1910,  t  0093.  All  of  the 
letters  are  copied  literally  and  in  extenso,  with 
no  effort  at  abridgment  or  condensation.  This 
court  is  reluctant  to  refuse  to  consider  a  case 
because  no  proper  brief  of  the  evidence  has 
been  made,  and  will  not  do  so  unless  the  yio- 
lation  of  the  statute  is  flagrant  and  palpable. 
When  such  violation  occurs,  the  explicit  terms 
of  the  statute,  and  the  uniform  practice  of  the 
Supreme  Court  and  of  this  court,  demand  an 
affirmance  of  the  judgment,  where  the  only 
questions  made  depend  upon  a  consideration  of 
the  evidence.  Durden  y.  De  Loach,  9  Ga.  App. 
396,  71  S.  E.  493;  Howard  Piano  Co.  v. 
Brown,  8  Ga.  App.  426,  69  S.  B.  495,  and  cita- 
tions. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  2607-2610;  Dec  Dig.  i 
588.*] 

Russell,  J.,  dissenting. 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  between  Mrs.  Jack  Lamar  and  oth- 
ers, executors,  and  Kate  O.  Cooper,  adminis- 
tratrix. From  the  judgment,  Mrs.  Lamar 
and  others  bring  error.    Affirmed. 

Guerry,  Hall  &  Roberts,  of  Macon,  for 
plaintiffs  in  error.  W.  D.  McNeU,  of  Macon, 
for  defendant  in  error. 

HILL,  C  J.     Judgment  affirmed. 

RUSSELL,  J.  (dissenting).  In  my  opinion 
the  ruling  requiring  dismissal  for  failure  to 
properly  brief  testimony  should  not  be  en- 
forced in  the  present  case  to  the  utmost  de- 
gree of  strictness,  for  the  reason  that,  while 
the  letters  are  not  briefed,  in  my  Judgment 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


6a.) 


YESBIK  V.  MACON,  D.  A  8.  B.  00. 


207 


those  that  are  material  could  not  be  briefed, 
so  as  to  conyey  their  meaning  as  accarately 
as  if  the  entire  letter  were  copied.  A  num- 
ber of  letters  entirely  impertinent  in  their 
contents  appear  in  the  record,  but  each  of 
them  is  prefaced  by  the  statement  that  they 
were  not  introduced  by  the  plaintiff.  The 
appearance  of  these  letters  in  the  record  is 
a  violation  of  the  letter  of  the  rule,  but,  in 
my  judgment,  does  not  afiFect  its  spirit,  for 
the  reason  that  it  is  perfectly  plain  that 
they  are  nothing  more  than  that  much  waste 
paper  would  be;  a  mere  glance  of  the  eye 
disclosing  the  fact  that  it  is  not  necessary 
for  the  court  to  peruse  them,  or  to  inquire 
as  to  the  materiality  of  their  contents.  Un- 
der  my  conception  of  the  requirements  of 
section  5527  of  the  Code  of  1895  (Code  1910, 
I  6139),  the  court  of  review  should  not  seek 
for  excuses  to  dismiss  the  writ  of  error  or 
even  place  itself  in  the  position  of  appearing 
to  do  so;  for,  in  the  language  of  that  stat- 
ute, if  there  is  enough  in  the  bill  of  except 
tions  and  the  record  to  enable  the  court  to 
determine  the  point  at  issue,  it  Is  its  duty  to 
do  so.  In  view  of  the  fact  that  the  letters 
that  have  found  their  way  into  this  record, 
so  far  as  they  are  immaterial,  are  plainly 
marked,  I  do  not  think  the  writ  of  error 
should  be  dismissed;  and  in  so  far  as  the 
evidence  itself  is  concerned,  as  It  does  not 
appear  that  there  was  any  individual  un- 
dertaking on  the  part  of  the  decedent,  but 
rather  that  he  acted  as  a  representative  of 
a  corporation,  the  Judgment  refusing  new 
trial,  in  my  opinion,  should  be  reversed. 


(U  Gft.  App.  296) 

YESBIK  T.  MACON,  D.  A  S.  R.  CO. 

(No.  4,180.) 

(Court  of  Appeals  of  Georgia.    July  2,  1912.) 

(8yttah«$  hy  the  Court.) 

1.  Cakbiebs  (I  185*)— Shipment  or  Fbbioht 
—Damages  in  Tbanspobtation. 

Where  goods  received  by  a  common  car* 
rier  are  in  due  course  of  transportation  de- 
livered to  a  connecting  carrier,  and  reach  tlie 
point  of  destination  in  a  damaged  condition,  a 
recovery  may  be  had  against  the  delivering 
carrier,  unless  it  shows  that  it  did  not  re- 
ceive the  goods  "as  in  good  order,"  or,  if  so, 
that  the  proods  were  damaged  before  delivery 
to  the  initial  carrier,  or  that,  if  the  damage 
occurred  in  the  course  of  transportation,  it 
was  due  to  no  fault  on  the  part  of  any  of  the 
carriers  that  handled  the  shipment. 

[Ed.   Note.— For   other  cases,   see   Carriers, 
Cent.  Dig.  K  835-850;  Dec.  Dig.  §  185.*] 

2.  Cabbiebs  (I  49*)— Fbuit  Shipment  — No- 
tation ON  liiLL  OP  Lading. 

A  notation,  on  a  bill  of  lading  issued  for 
a  car  load  of  fruit,  that  the  vents  on  the  car 
are  to  be  closed,  will  not  be  construed  as  a 
direction  from  the  shipper  to  the  carrier  to 
close  the  vents,  in  the  absence  of  proof  that 
the  shipper  knew  of  and  assented  to  such  no- 
tation. 

[Ed.   Note. — For  other  cases,   see  Carriers, 
Cent  Dig.  n  142-147;   Dec.  Dig.  i  49.*1 


3.  Cabb^bs  (f  177*)— Connecting  Cabbiebs 
— Injubt  to  Fbeioht— Liabujtt  op  De- 
livering Cabbieb. 

Where  it  is  shown  that  a  connecting  car- 
rier either  actually  or  presumptively  received 
as  in  good  order  a  shipment  of  goods,  which 
arrived  at  destination  in  a  damaged  condition, 
proof  of  the  issuance  by  the  initial  carrier  of 
a  bill  of  lading  containing  an  undertaking  to 
deliver  the  goods  at  destination,  bver  the  line 
of  the  connecting  carrier,  will  not  defeat  the 
right  of  the  owner  to  recover  the  damage? 
from  the  latter  carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  Sf  775-803 ;    Dec.  Dig.  |  177.*] 

Error  from  Qitj  Court  of  Dublin;  H.  B. 
Daniel,  Judge. 

Action  by  Acj  Yesbik  against  the  Macon, 
Dublin  &  Savannah  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brinjss 
error.     Reversed. 

The  action  was  to  recover  for  damages 
to  a  car  load  of  bananas,  alleged  to  have 
been  caused  partly  by  an  unreasonable  de- 
lay in  transportation  and  partly  on  account 
of  the  negligent  manner  in  which  the  goods 
were  handled  by  the  carrier.  The  plaintiff 
was  nonsuited.  It  appears,  from  the  evi- 
dence, that  the  Fruit  Dispatch  Company  de- 
livered the  fruit  to  the  Louisville  &  Nash- 
ville Railroad  Company  at  New  Orleans,  to 
be  shipped  to  the  plaintiff  at  Dublin,  Qa. 
The  company  issued  its  bill  of  lading,  where« 
in  it  was  recited  that  the  goods  were  receiv- 
ed in  apparent  good  order,  to  be  delivered  to 
the  Seaboard  Air  Line  at  Montgomery,  Ala., 
and  by  it  to  the  defendant  at  Vidalia,  for 
transportation  to  destination.  Following  the 
description  of  the  goods  was  the  notation: 
*'A11  vents  closed;  all  plugs  out  and  sealed." 
The  bill  of  lading  was  dated  at  the  top  Feb- 
ruary 15th,  but  at  the  bottom  appeared  the 
following:  ''Signed  Feby.  16.  Louisville  & 
NashvUle  R.  R.  Co.,  per  C.  B.  Bonner."  The 
bill  of  lading  was  signed  only  by  the  initial 
carrier.  The  plaintiff  testified  that  the  car 
of  fruit  was  delivered  to  him  by  the  defend- 
ant on  Monday,  February  20th,  in  a  worth- 
less condition,  caused  from  decay;  that  two 
days  was  a  reasonable  time  for  the  car  to 
have  been  transported  from  New  Orleans  to 
Dublin,  and  it  should  have  reached  destina- 
tion on  February  17th;  that  the  vents  on 
the  car  were  closed,  the  effect  of  which  was 
to  steam  the  bananas  and  "get  them  cook- 
ed"; that  hot  air  will  affect  bananas  in 
from  10  to  12  hours.  He  further  testified 
that  he  went  to  the  depot  at  Dublin  on  Sun- 
day, February  19th,  and  was  informed  that 
the  car  had  arrived;  that,  if  the  vents  had 
been  opened,  the  fruit  would  have  been  in 
good  •  condition  when  it  arrived  at  destina- 
tion. There  was  no  evidence  to  show  when 
the  car  was  actually  delivered  to  the  initial 
carrier,  nor  when  It  was  received  by  the  de- 
fendant. There  was  evidence  that  the  ba- 
nanas were  sound  and  in  good  condition 
when  delivered  to  the  first  carrier  at  New 
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Orleans.  Tbere  was  some  other  evidence 
for  the  plaintiff,  but  it  is  Immaterial,  since 
the  nonsuit  was  wrong  If  the  plaintiff  by 
his  testimony  made  a  prima  fade  case. 

Counsel  for  the  defendant  in  error  seek  to 
sustain  the  nonsuit  upon  three  grounds:  (1) 
Because  the  evidence  demanded  a  finding 
that  there  ^as  no  unreasonable  delay  In 
handling  the  shipment;  (2)  because.  If  the 
fruit  was  decayed  on  account  of  the  closing 
of  the  vents,  the  plaintiff  cannot  recover, 
since  this  was  done  pursuant  to  the  dlrec^ 
tion  of  the  shipper,  as  shown  by  the  bill  of 
lading;  (8)  because  the  suit  is  upon  the  com- 
mon-law liability  of  the  defendant,  and  the 
evidence  discloses  an  express  contract  with 
the  initial  carrier  to  deliver  at  destination, 
and  it  alone  can  be  held  liable. 

Davis  ft  Sturgls,  of  Dublin,  for  plaintiff  in 
error.  Chas.  Akerman,  of  Macon,  and  J.  S. 
Adams,  of  Dublin^  for  defendant  in  error. 

POTTLE,  J.  (after  stating  the  facta  as 
above).  [1]  There  being  no  allegation  that 
the  defendant  receipted  for  the  car  of  ba- 
nanas as  in  good  order,  the  petition  will  be 
construed  as  an  effort  to  recover  upon  the 
implied  obligation  of  the  carrier  to  deliver 
safely  and  promptly,  and  not  upon  the  statu- 
tory liability  set  forth  in  section  2752  of 
the  Civil  Code  of  1010.  It  appearing  that 
the  shipment  was  delivered  to  the  defendant 
as  a  connecting  carrier  in  due  course  of 
transportation,  and,  nothing  to  the  contrary 
appearing,  the  presumption  is  that  the  ba- 
nanas were  received  as  in  good  order.  The 
onus  is  upon  the  defendant  to  show  that  they 
were  not  so  received.  Hartwell  Ry.  Co.  v. 
Kidd,  10  Ga.  App.  771,  74  S.  E.  310;  For- 
rester V.  Ga.  Railroad  Co.,  92  Ga.  699,  19  S. 
E.  811.  Until  this  presumption  is  rebutted, 
the  defendant  stands  as  though  it  had  actual- 
ly received  the  goods  as  in  good  order,  and 
its  liability  is  the  same  as  that  fixed  by  the 
section  of  the  Code.  It  can  defend  by  show- 
ing that,,  when  received  by  it,  the  goods  were 
In  the  sfime  condition  as  when  tendered  to 
the  plaintiff  at  Dublin ;  but,  if  received  by  it 
without  exception,  only  those  defenses  are 
open  which  could  be  made  by  the  initial  car- 
rier, such  as  that  the  bananas  were  damaged 
when  delivered  to  the  first  carrier  in  New 
Orleans,  or  that,  after  shipment,  they  be- 
came damaged  without  fault  on  the  part  of 
any  of  the  carriers.  The  plaintiff  made  a 
prima  facie  case  by  showing  the  receipt  of 
the  bananas  by  the  defendant  as  a  common 
carrier  and  the  damage  to  the  fruit 

r2]  The  evidence  on  the  subject  of  delay  is 


indefinite  and  probably  not  suflicient  to  show 
an  unreasonable  delay  in  transportation. 
But  this  becomes  immaterial,  in  view  of  the 
plaintiflTs  testimony  that  the  closing  of  the 
vents,  and  not  the  delay,  caused  the  damage. 
A  carrier  is  bound  to  follow  shipping  direc- 
tions given  by  the  apparent  owner  of  the 
goods  shipped,  and  will  not  be  liable  for 
damages  consequent  upon  obedience  to  sach 
Instructions.  Hutchinson,  Carriers  (3d  Ed.) 
§  69.  But  there  Is  no  evidence  that  the  shlp- 
l^r  directed  the  initial  carrier  to  close  the 
vents.  There  was  no  express  contract,  but 
a  bill  of  lading  In  the  nature  of  a  receipt 
for  the  goods,  signed  by  the  carrier  alone. 
The  mere  notation  on  the  receipt,  after  the 
description  of  the  goods,  "all  vents  closed'*  is 
not  sufficient,  standing  alone  to  prove  that 
the  carrier  had  been  directed  by  the  shipper 
to  keep  the  car  in  this  condition.  There  was 
no  proof  of  the  shipper's  assent,  or  even 
knowledge ;  and,  for  aught  that  appears,  the 
carrier  closed  the  vents  on  the  car  in  the 
exercise  of  its  own  judgment 

[3]  The  defendant  having  been  named  in 
the  bill  of  lading  as  one  of  the  carriers  over 
whose  line  the  goods  were  to  be  transported, 
the  decisions  in  East  Tenn.  Ry.  Co.  v.  John- 
son, 85  Ga.  497,  11  S.  E.  809,  and  Almand  ▼• 
Georgia  R.  Co.,  95  Ga.  775,  22  S.  E.  674,  have 
no  application.  Besides,  in  neither  of  those 
cases  was  the  suit  for  damage  to  goods  in 
transit. 

Judgment  reversed. 

01  Ga.  App.  S2B) 

PEHN  V.  STATE.     (No.  4,217.) 
(Court  of  Appeals  of  Georgia.    July  10,  1912.) 

(SyUahuM  ty  the  Court,} 

Criminal  I^aw  (S  945*)— Nfcw  Triai^New- 

LT  Discovered  Evidence. 

The  alleged  newly  discovered  evidence  not 
being  merely  cumulative  or  impeaching  In  its 
nature,  and  beins  of  such  character  as  on  a 
second  trial  woald  likely  produce  a  different 
result,  the  trial  court  erred  in  overruling  the 
motion  for  a  new  trial. 

[Ed.  Note." For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |§  232^2327,  2386;  Dec  Dig. 
§  945.*] 

Error  from  Superior  Court,  Walker  Coun- 
ty;   J.  W.  Maddoz,  Judge. 

Martin  Fehn  was  convicted  of  crime,  and 
brings  error.    Reversed. 

J.  E.  Rosser,  of  La  Fayett^,  and  W.  M. 
Henry,  of  Rome,  for  plaintiff  in  error.  John 
W.  Bale,  Sol.  G^n.,  for  the  State. 

HILL,  C.  J.    Judgment  reversed. 
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(92  S.  C.  101) 

lAETKR  et  al.  v.  ATLANTIC  COAST  LINE 

R.  CO. 

(Snpieme  Court  ol  Sooth  Carolina.     July  20» 

1912.) 

Gabriebs  (t  408*)~Baoqao9— Loss— BuBDSN 

Ol*  Proof. 

Where  a  carrier  received  .and  checked  aa 
ba^age  goods  delivered  to  it  by  a  passenger 
and  failed  to  deliver  ike  same  on  demand,  the 
harden  was  on  it  to  escape  liability  to  explain 
why  the  goods  were  not  delivered,  though  it  re- 
ceived them  as  a  bailee  or  warehouseman,  and 
whether  the  goods  were  baggage  or  not. 

[Ed.  Note.— For  other  cases,  s^  Carriers. 
Geat.  Dig.  §{  1557-1571;    Dec.  Dig.  I  40a*] 

Appeal  from  Common  Pleas  Circnlt  Court 
of  Richland  Coimty;  T.  H.  Spain,  Judge. 

Action  by  J.  B.  Meyer  and  another  againfat 
the  Atlantic  Coast  Line  Railroad  Company. 
From  a  judgment  of  nonsuit,  plaintiffs  ap- 
peal.   Reversed,  and  new  trial  granted. 

D.  W.  Robinson,  of  Columbia,  for  appel- 
lants. Barrcua,  Moore,  Barron  &  McKay,  of 
Columbia,  for  respondent 

WATTS,  J.  This  was  an  action  by  the 
plfiintiffs  against  the  defendant  to  recov- 
er the  value  of  certain  dry  goods  and  no- 
tions contained  in  a  telescope  which  had 
been  delivered  to  the  defendant  .for  trans- 
portation and  checked  by  defendant  as  bag- 
gage from  Columbia,  S.  C,  to  Sumter,  S.  C. 
There  was  also  a  small  amount,  of  wearing 
appar^  with  it  as  to  which  there  was  no  dis- 
pute. The  complaint  alleges  that  the  tele- 
scope was  filled  with  dry  goods  and  notions 
which  was  the  property  of  the  plaintiff  Mey- 
er, which  was  being  carried  by  the  plaintiff 
Bunn,  a  salesman,  to  Sumter,  S.  C,  for  sale, 
the  profits  to  be  divided  between  them.  The 
complaint  alleges  that  the  telescope,  with 
its  content^,  was  received  by  the  defendant, 
which  gave  Its  check  for  the  same,  and  under- 
took to  transport  and  deliver  the  same 
promptly  and  safely.  The  plaintiffs  further 
allege  that  the  defendant  failed  to  deliver 
the  goods  to  plaintiffs  or  either  of  them  at 
any  time,  and  that  it  had  lost  or  miscarried 
the  same.  The  defendant  entered  a  general 
denial.  On  the  trial  the  plaintiffs  offered 
evidence.  1)0.  sustain  the  allegations  of  the 
complaint  They  also  offered  in  evidence 
the  check  they  had  received  for  the  telescope 
from  the  defendant,  which  had  on  it  a  print- 
ed clause  limiting  the  responsibility  for  bag- 
gage to  personal  effects  of  the  passenger 
necessary  for  his  journey.  It  was  testified 
that  the  plaintiff  Bunn  purchased  a  ticket 
and  went  on  the  same  train  his  baggage  was 
supposed  to  go  on.  Testimony  was  given  as 
to  the  cost  price  of  articles  in  the  telescope 
and  their  sale  price  at  Sumter,  S.  C;  also 
the  correspondence  between  attorney  for 
plaintiffs  and  the  passenger  agent  of  the  de- 
fendant in  January  and  March,  1911,  in  re- 
gard to  the  loss,  in  which  plaintiff^  set 
forth  an  itemized  statement  of  goods  con- 


tained in  the  telescope  and  the  statement 
was  verified;  also  a  letter  from  the  defend- 
ant January  26,  1911,  acknowledging  the  re- 
ceipt of  the  claim  and  a  promise  to  look  in- 
to it  and  advise  further;  a  similar  letter  in 
March,  1911.  At  the  close  of  plaintiffs'  tes- 
timony, the  defendant  moved  for  a  nonsuit, 
which  was  granted  by  the  court  as  to  all 
but  the  small  amount  of  personal  baggage  of 
the  value  of  $4.65.  Plaintiffs  appeal,  and  ask 
reversal  on  the  following  grounds:  (1)  That 
his  honor  erred  in  granting  a  nonsuit  in  this 
case,  and  in  holding  and  ruling  that  the 
plaintiff  was  not  entitled  to  recover  the  val- 
ue of  the  goods  lost  by  the  defendant,  upon 
the  ground  that  the  same  was  not  personal 
baggage,  because:  (a)  The  defendant,  having 
undertaken  to  transport  the  said  goods,  was 
charged  with  the  duty  of  exercising  care  and 
skill  in  regard  thereto,  and  was  responsible 
for  its  negligence  in  losing  the  said  goods, 
w;hether  baggage  or  any  other  class  of  goods, 
(b)  Because  the  defendant  had  not  set  up  in 
its  answer  any  claim  or  pretense  that  any 
fraud  was  committed  on  it  that  it  was  misled 
in  checking  said  baggage,  the  contents  of 
said  telescope  having  been  fully  set  forth  in 
the  complaint  in  this  case,  (c)  That  the  un- 
contradicted evidence  show^  that  the  de* 
fendant  had  undertaken  to  trace  and  return 
said  goods  to  said  plaintiff,  and  wholly  failed 
and  neglected  to  do  so.  (d)  That  the  uncon- 
tradicted evidence  in  the  case  tended  to 
show  that  the  defendant  was  guilty  of  gross 
negligence  in  falling  to  transport  and  deliver 
the  said  goods  or  find  and  return  the  same 
to  plaintiff,  and  no  excuse  or  explanation 
of  said  negligence  and  delay  was  given  or 
admitted  by  the  defendant. 

We  think  the  exceptions  should  be  sustain- 
ed, and  the  order  of  nonsuit  set  aside.  The 
plaintiffs  show  beyond  question  that  the  de- 
fendant received  the  property,  and  lias  fail- 
ed'to  account  for  the  same.  It  has  failed 
to  deliver  it  to  the  plaintiffs,  and  gives  no 
manner  of  explanation  whatsoever  as  to  what 
became  of  it,  whether  lost  by  it  negligent- 
ly or  whether  lost  without  any  negligence 
on  its  part.  To  permit  a  nonsuit  under 
such  circumstances  would  be  to  allow,  the  de- 
fendant to  confiscate  the  plaintiffs*  property. 
In  any  aspect  of  the  case,  the  defendant, 
having  received  the  property  from  the  plain' 
tiffs,  and  taken  custody  of  tt,  has  no  right  to 
keep  and  retain  it  or  to  convert  it  On  proof 
of  delivery  to  the  carrier  and  demand  for  It, 
the  butden  is  on  the  defendant  to  explain 
why  it  has  not  dellveried  it,  even  though  U 
received  it  as  a  mere  bailee  or  warehouse- 
man. This  principle  is  fully  discussed  and 
establi^ed  in  Fleischman  v.  Railway,  76  S 
C.  237,  56  S.  B.  974,  9  L.  R.  A  (N.  S.)  519 
It  was  the  duty  of  the  court  at  close  oi 
plaintiffs*  case  to  refuse  the  motion  for  non- 
suit, as  the  burden  was  then  on  the  defend 
ant  to  explain  and  show  the  failure  to  de- 
liver the  telescope  was  through  no  negligence 
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or  want  of  due  care  on  its  part  The  de- 
fendant having  received  the  baggage  and 
having  failed  to  account  for  it  is  liable  for  a 
conversion.  Fleischman  v.  Railway,  76  S. 
C.  237,  56  S.  E.  974.  9  L.  R.  A.  (N.  S.)  519; 
Wall  V.  Atlantic  Coast  Line  Railroad,  71  S. 
G.  337,  51  S.  E.  95.  As  to  whether  the  arti- 
cles in  the  telescope  were  baggage  or  such  ar- 
ticles as  are  generally  carried  by  a  traveling 
salesman,  it  is  unnecessary  to  consider  now, 
and  as  to  whether  the  defendant  was  an  in- 
surer of  it  or  not,  as  the  case  will  have  to  go 
back  for  a  new  trial. 
Judgment  reversed  and  new  trial  granted. 

GARY,   C.    J.,   and   WOODS,   HYDRICK, 
and  ERASER,  JJ.,  concur. 


(92  S.  C.  214) 

TRAPP  V.  WESTERN  UNION  TELEGRAPH 

CO.t 

(Supreme  Court  of  South  Carolina.     July  19, 

1912.) 

L  Tbial  (I  194*)— Instbuctions— Chabqiwq 
OK  Facts. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivery  of  a  message  due  to  its 
wrong  delivery  to  a  neighbor  of  the  addressee, 
the  court  charged  that  there  was  no  evidence 
that  anybody  told  the  messenger  to  deliver  it 
to  the  neighbor,  and  that,  if  ^ere  was  no  evi- 
dence from  which  the  jury  could  conclude  that 
by  implication  be  was  authorized  to  so  deliver 
it,  such  delivery  was  wrongful,  and  amounted 
to  no  delivery.  There  was  no  attempt  to  show 
that  the  neither  had  any  authority  to  receive 
the  message.  Heldt  by  a  divided  court,  that 
such  charge  was  not  improper  as  being  a  charge 
on  the  facts,  since  the  court  may  tell  the  jury 
that  facts  are  admitted,  or  that  there  \b  no  con- 
troversy about  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  413,  436,  489-441,  446-454,  456-466; 
Dec.  l5ig.  I  194.*] 

2.  Telegbaphs   and   Tblephonbs   (t   73*)— 
Delivsbt  or  Mbssaoes— Actions  iob  Dav- 

AOB8— EZXICFLABT  DaMAQES. 

In  an  action  for  delay  in  delivery  of  a  tel- 
egram, where  a  messenger,  not  finding  the  ad- 
dressee at  home,  left  it  with  a  neighbor,  the 
question  of  willfulness  was  for  the  jury,  and 
hence  the  denial  of  a  nonsuit  as  to  punitive 
damages  and  -the  refusal  to  set  aside  so  much 
of  the  verdict  as  awarded  punitive  damages  was 
proper. 

[Ed.  Note.— Fbr  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  76;  Dec.  Dig.  f 
73.*] 

8.  Evidence  ({  317*)— Dbliyebt  of  Messaq- 

ES— ACTIONfl   FOB  DaMAQES— HBABSAT. 

In  an  action  for  delay  in  delivery  of  a  tel- 
egram causing  the  addressee  to  lose  a  position 
which  was  open  to  her,  testimony  of  the  send- 
er that  the  prospective  employer  stated  to  him 
that  the  position  would  continue  10  or  12 
weeks  at  $25  a  month  was  not  hearsay,  where 
it  was  not  claimed  that  the  offer  of  employment 
was  in  writing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  1174-1192;    Dec.  Dig.  |  317.*] 

'  BYaser  and  Woods,  JJ.,  dissenting  in  part 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County. 
Action   by   Mrs.   Ella   Trapp  against  the 


Western  Union  Telegraph  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Ferguson,  Featherstone  A  Knight,  of  Laur- 
ens, for  appellant.  Simpson,  Cooper  &  Babb, 
of  Laurens,  for  respondent 

HTDRICE,  J.  I  cannot  concur  in  the  opin- 
ion of  Mr.  Justice  ERASER  in  holding  that 
the  fourth  exception  of  appellants  should  be 
sustained  on  the  ground  that  it  was  a  charge 
on  the  facts,  and  that  the  Judgment  should 
be  reversed.  I  concur  in  so  much  of  his 
opinion  as  overrules  the   other  exceptions. 

[1]  I  think  the  fourth  exception  should  be 
overruled  and  the  Judgment  affirmed.  There 
was  no  error  in  the  Judge's  charge.  He  did 
not  invade  the  province  of  the  Jury  by  charg- 
ing on  the  facts.  There  is  no  viQlatlon  of 
this  provision  of  the  Constitution  for  the  cir- 
cuit Judge  to  state  to  the  Jury  what  facts  are 
admitted  by  the  pleadings,  what  facts  are 
admitted  in  evidence,  and  the  evidence  about 
which  there  is  no  controversy.  There  cer- 
tainly was  no  testimony  from  any  source 
that  Mrs.  Peterson  had  any  authority  to  re- 
ceive this  telegram.  She  said  no  one  had  au- 
thorized her  to  receive  it  There  is  no  at- 
tempt on  the  part  of  the  defendant  to  show 
that  she  was  authorized  to  receive  it  The 
defendant,  in  delivering  the  telegram  to  a 
person  other  than  the  one  to  whom  It  is  ad- 
dressed, or  one  authorized  to  receive  it,  does 
so  at  their  peril.  A  careful  reading  of  Judge 
Gage's  charge  as  a  whole  will  show  that  he 
committed  no  error.  "Statement  of  Judge  in 
charge  of  undisputed  evidence  is  not  a  charge 
on  facts  In  violation  of  the  Constitution." 
Turner  r.  Lyles,  68  S.  C.  395,  48  S.  E.  301; 
Jennings  v.  Manufacturing  Co.,  72  8.  C.  419, 
52  S.  E  113. 

As  two  of  the  Justices  concur  in  this  opin- 
ion, the  Judgment  is  affirmed* 

GART,  C.  J.,  concurs. 

ERASER,  J.  (dissenting).  This  Is  an  action 
by  the  respondent  against  the  appellant  for 
failure  to  deliver  promptly  the  following  tele- 
gram: "Come  to  Atlanta  by  first  train — ^re- 
port 92  Luckie  St  Good  position  open  for 
you.'*  The  testimony  tended  to  show  that 
the  telegram  was  received  by  the  agent  of 
appellant  at  Laurens,  8.  C,  and  turned  over 
to  the  messenger  boy  to  be  delivered  about 
2  o'clock  on  the  2d  of  June,  1910.  The  mes- 
senger, after  some  search,  succeeded  in  find- 
ing where  Mrs.  Trapp  lived.  Mrs.  Trapp  was 
not  at  home  when  the  messenger  went  to 
her  house.  He  delivered  the  message  to  a 
neighbor  to  be  delivered  to  Mrs.  Trapp  when 
she  should  return.  The  neighbor  did.  not  de- 
liver the  message  until  after  midday  of  June 
3d.  The  information  was  received  too  late  to 
enable  Mrs.  Trapp  to  secure  the  good  posi- 
tion, and  she  brought  this  suit  for  actual  and 
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punitive  damages.  The  cause  was  tried  be- 
fore his  honor.  Judge  Gage,  and  a  jury.  l%e 
Jury  rendered  a  verdict  for  both  actual  and 
punitive  damages. 

The  exceptions  are  as  follows:  "(1)  Be- 
cause, it  is  respectfully  submitted,  the  pre- 
siding judge  erred  in  refusing  the  motion  by 
the  defendant,  at  the  close  of  all  the  testi- 
mony, to  direct  a  verdict  for  the  said  defend- 
ant with  reference  to  punitive  damages,  there 
being  absolutely  no  testimony  to  show  will- 
fulness or  wantonness  on  the  part  of  the  de- 
fendant, the  testimony  showing,  on  the  con- 
trary, that  the  defendant  made  an  earnest, 
honest  effort  to  deliver  the  telegram.  (2)  Be- 
cause, it  is  respectfully  submitted,  that  the 
presiding  judge  erred  in  refusing  to  grant  a 
new  trial,  or  to  set  aside  so  much  of  the  ver- 
dict as  finds  punitive  damages  for  the  plain- 
tiff, when  there  is  absolutely  no  testimony  to 
sustain  such  a  finding.  (3)  Because  it  is  re- 
spectfuUy  submitted  that  his  honor  erred  in 
admitting,  against  the  objection  of  the  defend- 
ant, so  much  of  the  testimony  of  Dr.  Ham, 
as  follows:  'The  party  desiring  said  services 
stated  that  the  position  would  continue  10 
or  12  weeks  at  $25  per  month  and  board.' 
It  being  respectfully  submitted  that  said  tes- 
timony was  hearsay,  and  should  have  been  re- 
jected. (4)  Because  it  Is  respectfully  submit- 
ted that  hia  honor  erred  in  charging  the  jury 
as  follows:  There  is  no  evidence  that  any- 
body told  him  to  deliver  it  to  Mrs.  Peterson. 
Is  there  any  evidence  to  justify  the  jury  in 
concluding  that  by  implication  the  boy  was 
authorized  to  deliver  it  to  Mrs.  Peterson? 
If  not,  then  the  delivery  to  Mrs.  Peterson  was 
a  wrongful  delivery,  and  just  as  if  it  had  not 
been  delivered  at  all.  If  a  telegraph  boy 
takes  and  delivers  a  telegram  addressed  to 
one  person  to  another  person  unauthorized  to 
receive  it,  he  might  as  well  go  and  put  it  in 
a  stump.'  The  error  being  that  in  so  charg- 
ing the  jury  the  circuit  judge  charged  upon 
the  tsLCta  as  to  the  breach  of  duty  on  the  part 
of  the  defendant  when  he  should  have  left 
it  for  the  jury  to  say  from  all  of  the  facts 
and  circumstances  as  to  whether  or  not  the 
defendant  made  an  honest  effort  to  deliver 
the  message."  The  first  and  second  excep- 
tions will  be  considered  together. 

[2]  There  was  evidence  to  carry  the  case 
to  the  jury  on  the  question  of  willfulness. 
In  the  case  of  Glover  v.  Telegraph  Ck).,  87 
S.  0.  509,  59  S.  B.  529,  this  court  says :  "It 
was  for  the  jury  to  say  whether  the  delivery 
to  Royal  under  misleading  information  as  to 
the  contents  of  the  message  was  mere  inad- 
vertence or  was  the  result  of  a  willful  disre- 
gard of  duty.  A  telegraph  company  having 
delivered  a  message  to  a  person  not  authoriz- 
ed by  the  sender  or  addressee  to  receive  it 
is  responsible  for  the  consequence  of  any  de- 
lay by  such  person  in  delivering  to  the  ad- 
dressee, just  as  if  such  third  person  had  been 
authorized  by  the  company  to  deliver  it  as 


its  agent"  This  court  has  never  said  that  a 
telegraph  company  may  search  for  the  ad- 
dressee until  it  knows  where  to  find  him,  and 
then  abandon  all  efforts  to  deliver,  and  rely 
upon  its  previous  efforts  as  a  protection  from 
punishment  for  its  conduct,  which  from  that 
time  on  may  become  willful.  All  this  court 
decides  is  that  there  was  some  evidence  to 
go  to  the  jury. 

I  think  the  fourth  exception  ought  to  be 
sustained.  This  was  equivalent  to  saying 
that  defendant  was  guilty  of  a  willful  dis- 
regard of  duty  in  not  delivering  the  telegram 
itself  to  the  addressee  and  therefore  a  charge 
on  the  facts. 

[3]  The  third  exception  is  overruled.  The 
question  was:  "What  was  the  nature  of  this 
position,  for  what  length  of  time  was  it  to 
continue,  and  what  comi)en8atlon  was  Mrs. 
Trapp  to  receive?"  There  was  no  intimation 
that  the  offer  of  employment  was  in  writing, 
and  the  only  possible  answer  to  the  question 
was  what  the  employer  said. 

I  think  the  judgment  of  circuit  court  ought 
to  be  reversed,  and  the  case  remanded  for  a 
new  triaL 

WOODS,  J.,  concurs. 


(M  S.  C.  40) 

Ex  parte  TORKEL 

SOUTHERN  RT.   CO.   v.   WEAVER. 

(Supreme  Conrt  of  South  Carolina.     July  16, 

1912.) 

Attachment    ({   808*)— Appeal  and    Ebbob 
(I  1010*)— Evidence— Sufficiency. 

In  an  action  by  a  railway  company  to  es- 
tablish a  lien  against  property  transported  for 
the  difference  between  the  charge  demanded  and 
paid  and  the  rate  fixed  by  law,  where  a  third 
party  intervened  and  claimed  to  have  pur- 
chased the  property,  and  the  evidence  showed 
that  the  sale  was  kept  quiet,  and  that  the  sell- 
er, with  the  connivance  of  the  buver,  continued 
to  enjoy  the  privileges  of  ownership,  a  finding 
that  there  was  no  sale  was  supported  by  the 
evidence,  and  hence  the  Supreme  Court  had  no 
jurisdiction* 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  H  1102-1109,  1111-1113;  Dec.  Dig. 
{  308;*  Appeal  and  Error,  Cent  Dig.  it  8079^ 
3982,  4024;  Dec  Dig.  i  1010.*] 

Appeal  from  Conunon  Pleas  Circuit  Court 
of  Richland  Connty;  T.  H.  Spain,  Judge. 

Action  by  the  Southern  Railway  Company 
against  D.  A.  Weaver,  in  which  H.  E.  Torke 
intervened.  From  a  Judgment  for  plaintilT, 
the  intervener  appeals.    Appeal  dismissed. 

Lyles  &  Lyles,  of  Columbia,  for  appellant 
J.  Waltes  Thomas,  of  Columbia,  for  respond- 
ent 

FRASER,  J.  The  defendant,  D.  A.  Weaver, 
shipped  two  horses,  one  a  stallion  and  the 
other  a  filly,  from  Fairfield,  111.,  to  Columbia, 
S.  C,  and  paid  the  sum  of  $48.65,  the  freight 
demanded  for  two  horses.  It  seems  that  the 
freight  charges  fixed  by  the  commission  on 
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stallions  was  higher,  and  It  was  agreed  that 
the  correct  charges  were  $132.80.  The  trans- 
portation company  brought  this  action  for 
$84.15,  the  difference,  as  they  are  required  to 
do  by  law,  and  attached  the  filly  as  Wearer 
was  a  nonresident  The  horses  were  shipped 
as  the  property  of  Weaver,  but  the  stallion 
belonged  to  H.  E.  Yorke,  and  it  is  claimed 
that,  just  after  the  arrival  of  the  horses. 
Weaver  sold  the  filly  to  Yorke,  and  gave  him 
a  written  bill  of  sale  for  it  Yorke  entered 
the  stallion  as  his  ovm  with  the  racing  as- 
sociation, and  entered  the  filly  as  the  prop- 
erty of  Weaver.  Yorke  then  got  two  owner's 
badges,  one  for  himself  and  one  for  Weaver. 
Weaver  used  his  badge.  The  action  was 
brought  against  Weaver  alone,  but  Yorke  in- 
tervened. The  action  was  tried  before  a 
magistrate,  who  found  as  follows:  '*!  find 
Judgment  for  plaintiff  against  defendant  for 
eighty-four  and  15/100  ($84.15)  doUars,  and 
that  the  filly  Ina  Lee,  claimed  by  H.  E. 
Yorke,  so  far  as  this  judgment  is  concerned, 
is  the  property  of  the  defendant,  D.  A.  Weav- 
er, and  that  plaintiff  has  a  lien  thereon  for 
freight;  the  plaintiff  never  having  parted 
with  possession  unconditionally."  The  mag- 
istrate's report  of  the  case  contains  the  fol- 
lowing: **The  claimant,  H.  E.  Yorke,  put  in 
evidence  an  alleged  bill  of  sale,  but  from  an 
inspection  of  the  same  and  from  the  evi- 
dence submitted  I  found  as  a  matter  of  fact 
that  the  bill  of  sale  was  not  supported  by 
the  evidence  and  the  circumstances  surround- 
ing the  transaction." 

The  circuit  judge  sustained  the  magistrate. 
The  intervener,  Yorke,  appeals  to  this  court 
with  the  following  exceptions:  "(1)  That  his 
honor  erred,  because  the  evidence  admitted 
only  of  the  inference  that  there  had  been  a 
bona  fide  transfer  of  title  and  possession  of 
the  filly  Ina  Lee  from  D.  A.  Weaver  to  H.  a 
Yorke  on  December  14, 1911,  free  and  clear  of 
any  lien  In  favor  of  the  Southern  Railway 
Company,  without  any  notice  to  the  said  H. 
B.  Yorke  of  any  claim  by  the  Southern  Rail- 
way Company,  and  he  should  have  adjudged 
that  as  such  the  said  filly  Ina  Lee  was  not 
subject  to  attachment  as  the  property  of  D. 
A.  Weaver,  and  he  should  have  reversed  the 
magistrate's  judgment  in  so  far  as  the  same 
held  that  the  said  filly  could  be  so  attached. 
(2)  That  his  honor  should  have  held  that  the 
evidence  admitted  only  of  the  inference  that 
the  Southern  Railway  Company  had  volun- 
tarily parted  with  possession  of  the  said  filly 
before  1>ecember  14,  1911,  and  had  thereby 
lost  its  lien,  and  that  there  was  a  bona  fide 
transfer  of  title  and  possession  of  the  said 
filly,  without  notice  of  any  claim  of  the 
Southern  Railway  Company,  to  H.  E.  Yorke, 
on  the  14th  day  of  December,  1911;  and  he 
should  have  adjudged  that  the  said  filly  was 
not  subject  to  attachment  as  the  property 
of  the  said  D.  A.  Weaver.  (3)  That  his  hon- 
or should  have  held  that  the  evidence  admit- 
ted only  of  the  Inference  that  the  Southern 


Railway  Company  had  lost  its  lien  on  the 
said  filly  Ina  Lee  by  issuing  the  process  of 
attachment,  and  attaching  her,  and  he  should 
have  adjudged  that  the  filly  was  the  prop- 
erty of  the  said  H.  E.  Yorke,  and  not  subject 
to  attachment  as  the  property  of  the  said  D. 
A.  Weaver."  All  of  these  exceptions  are 
overruled. 

As  soon  as  this  court  finds  that  there  is  any 
evidence  to  support  the  judgment  in  a  case 
like  this,  its  jurisdiction  is  at  an  ^nd.  When 
the  owner  of  personal  property  sells  it  and 
gives  written  evidence  of  the  sale,  and  keeps 
it  quiet  and  continues  to  enjoy  the  privileges 
of  ownership  until  it  is  to  his  and  the  buyer's 
advantage  to  disclaim  ownership,  and  the 
buyer  secures  the  insignia  of  ownership  for 
the  seller  and  connives  at  its  use,  then 
neither  the  buyer  nor  the  seller  can  success- 
fully maintain  that  there  is  no  evidence  that 
there  has  been  a  sale.  It  is  not  even  claim- 
ed that  the  "bill  of  sale'*  is  a  correct  state- 
ment of  the  facts. 

There  being  some  evidence  to  support  the 
finding,  the  appeal  is  dismissed. 

GARY,  C.  J.,  and  WOODS,  HYDRIGK, 
and  WATTS,  JJ.,  concur. 


(98  8.  C.  61) 


STATE  V.  WOOTBN* 


(Supreme  Court  of  South  Carolina.    July  15» 

1912.) 

1.  CBiifiNAL  Law  (I  1169*)— Habicless  Eb* 

BOB— Evidence. 

In  a  trial  for  violating  the  dispensary  law 
(Act  March  2,  1909  [26  St  at  Large,  p.  60]; 
Act  Feb.  23,  1910  [26  St  at  Large,  p.  672]), 
any  error  in  permitting  the  state  to  show  a 
former  conviction  on  rebuttal  was  harmless, 
where  accused  was  permitted  to  reply  thereto. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  8088^  8137-^143;  Dec.  Dig. 
i  1169.*) 

2.   INT0XI0ATIZ7O    LiQUOBS    (|    242^)--Dl8PEir* 

SABT  Law— Violation— PuNiSHMBNT, 
Under  the  dispensary  law  (Act  March  2, 

1909  [26  St  at  Large,  p.  60]  and  Act  Feb.  23, 

1910  [26  St  at  Large,  p.  572]),  whether  one 
convioted  for  violating  it  shall  be  fined  or  im- 
prisoned rests  witUn  the  trial  court's  sound 
discretion. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  86&-361;  Dea  Dig.  i 
242.*] 

Fraser,  J.,  dlsseatiBg. 

Appeal  trom  General  Sessions  Circuit 
C!onrt  of  Spartanburg  County;  Ernest  Gary» 
Judge. 

Ed  Wooten  was  convicted  of  violating  the 
dispensary  law,  and  he  appeals.    Affirmed. 

C.  P.  Sims  and  NlcboUs  &  NichoUs,  all  of 
Spartanburg,  for  appellant  J.  C.  Otto,  Sol., 
of  Spartanburg,  for  the  State.  ^ 

WATTS,  J.  The  defendant«appeUant  was 
Indicted  and  convicted  at  November  term  of 
court,  1911,  for  Spartanburg  county,  for  vio- 
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latlon  of  the  dispensary  law  (Acts  1900  and 
1910)  upon  three  counts,  to  wit:  First,  for 
the  sale  of  alconolic  liquor  in  violation  of 
section  1  of  the  act  of  1909  (26  St  at  Large, 
p.  60);  second,  for  maintaining  a  common 
nuisance  In  violation  of  section  1  of  the  act 
of  1910  (26  St  at  Large,  p.  672);  third,  for 
storing  alcoholic  liquors  for  unlawful  pur- 
poses In  violation  of  section  1  of  the  act  of 
1909,  and  sentenced  by  his  honor.  Judge 
Ernest  Gary,  to  be  confined  at  hard  labor  on 
the  public  works  of  Spartanburg  county,  or 
In  the  state  penitentiary,  for  one  year  on 
the  first  count  of  the  Indictment  and  at  the 
expiration  of  that  time  to  be  confined  at 
hard  labor  on  the  public  works  for  a  period 
of  six  months  each,  respectively,  on  the  sec- 
ond and  third  counts  of  the  Indictment 

[1]  Thereupon  defendant  appealed,  and 
asks  reversal  of  the  same  upon  four  grounds, 
to  wit:  (1)  The  court  erred  In  admitting  a 
record  purporting  to  be  a  record  showing 
that  the  defendant  had  been  convicted  and 
sentenced  In  1901  for  selling  liquor,  over  ob- 
jection of  defendant's  counsel,  without  prov- 
ing by  the  proper  ofllcer  that  the  said  rec- 
ord was  a  record  In  the  office  of  the  clerk  of 
the  court  of  general  sessions  of  Spartanburg 
county,  or  any  other  county  In  the  state. 
<2)  The  court  erred  in  overruling  objection 
of  defendant's  counsel  to  the  admission  of 
the  record,  purporting  to  be  a  record  show- 
ing that  the  defendant  was  convicted  and 
sentenced  In  1901  for  violation  of  the  dis- 
pensary laws;  the  error  being  that  the  in- 
troduction of  said  record  was  Incompetent 
by  way  of  reply.  (3)  The  introduction  of 
the  record  purporting  to  show  that  defend- 
ant was  convicted  and  sentenced  In  1901  for 
violation  of  the  dispensary  laws  was  er- 
roneous, in  that  (a)  It  was  an  Improper  meth- 
od of  attacking  defoidant's  character  as  a 
witness,  and  (b)  was  Irrelevant  to  the  Issue 
involved  In  the  case,  for  the  reason  that  evi- 
dence of  a  conviction  prior  to  1909  had  no 
bearing  upon  the  prosecution  for  an  offense 
against  which  an  Indictment  had  been  pre- 
ferred, based  on  the  act  of  1909;  and  (c)  it 
was  never  proven  that  the  record  in  ques- 
tion disclosed  a  prior  conviction  of  the  de- 
fendant at  bar.  In  that  the  record  of  1901 
disclosed  the  conviction  of  one  "W.  E.  Woot> 
en,"  whereas  the  defendant  In  the  instant 
case  was  -indicted  under  the  name  of  "Ed 
Wooten,"  who  denied  that  the  conviction  of 
W.  £.  Wooten  applied  to  him.  (4)  The  court 
orred  In  imposing  upon  the  defendant  the 
increased  sentence  which  section  11  of  the 
act  of  1909  provides  In  case  of  a  second  con- 
viction of  violation  of  the  dispensary  laws, 
the  error  being  that  there  was  no  evidence 
of  a  previous  conviction  of  defendant  under 
the  act  of  1909,  which  evidence  was  the  sine 
qua  non  to  the  application  of  the  Increased 
penalty  of  the  act 

As  to  exceptions  1,  2,  and  3,  wMCh  ^es- 
tion  his  honor's  ruling  In  admitting  in  evi- 


dence the  recirrd  of  the  court  of  g^aeral  ses- 
sions, purporting  to  be  a  former  conviction 
of  the  defendant-appellant,  the  record  shows 
the  following:  'The  solicitor  offered  to  in- 
troduce a  record  of  sentence  against  the 
defendant  of  1901.  Mr.  Sims,  for  the  de- 
fense, objected  to  its  being  Introduced  in  evi- 
dence in  reply."  After  ruling  by  the  court 
that  it  was  competent,  *'Mr.  Sims  objects  on 
the  ground  that  the  indictment  referred  to  Is 
against  W.  E.  Wooten,  and  not  Ed  Wooten." 
These  are  the  only  grounds  of  objection  made 
and  the  only  one  ruled  upon  by  his  honor, 
and  the  exceptions  cannot  be  sustained,  as 
an  examination  of  the  record  will  disclose 
that  the  Introduction  of  what  purports  to  be 
the  record  of  a  former  conviction  was  di- 
rectly in  reply  to  the  evidence  given  by  the 
defendant  in  his  examination  In  chief, 
brought  out  by  his  attorney.  But  further, 
his  honor  allowed  the  defendant  to  go  back 
on  the  stand  and  testify,  after  this  record 
had  been  Introduced  in  reply  by  the  state, 
and  defendant  has  no  right  to  complain.  It 
is  very  difficult  for  the  trial  Judge  to  carry 
all  of  the  testimony  In  a  case  In  his  head, 
and  frequently  he  Is  In  doubt  as  to  what  is 
strictly  m  reply,  and  valuable  time  would  be 
consumed  In  ascertaining  what  has  been  tes- 
tified to  when  that  Is  the  case.  I  see  no 
reason  why  the  Judge  should  not  allow  the 
testimony  to  be  Introduced  and  the  other 
side  allowed  to  reply  to  it  This  certainly 
would  cure  any  objection  to  it  and  render 
the  admission  to  It  harmless,  as  to  it  being 
in  reply.  The  defendant  when  recalled  to 
the  witness  stand  admitted  that  one  of  the 
records  Introduced  was  against  him  and  that 
he  had  paid  the  fine. 

[2]  As  to  exception  4,  the  acts  of  the  Leg- 
islature leave  it  discretionary  with  the  trial 
judge  in  sentencing  a  party  convicted  as  to 
whether  he  wlU  Impose  a  fine  or  sent^ce 
of  imprisonment  and  his  honor  Imposed  a 
sentence  that  was  within  Ills  wise  discretion, 
and  this  exception  must  be  overruled.  State 
▼.  Boyd,  85  S.  C.  269,  14  S.  EX  ^0. 

Judgment  affirmed. 


GARY,  O.  J.,  and  WOODS  and  HYDRIGK, 
JJ^  concur. 

ERASER,  J.  (dlasentlniO.  I  dissent  It 
seems  to  me  tliat  the  records  of  former  con- 
victions were  not  admissible.  The  names 
were  similar^  but  it  is  necessary  to  show 
that  the  persons  were  the  same  Records  of 
a  court  prove  themselves,  but  they  do  not 
and  cannot  identify  the  person  on  trial  with 
the  defendant  in  former  trials,  and  until 
some  evidence  is  introduced  to  show  that 
the  two  were  the  same,  the  records  are  not 
admissible.  In  this  case  there  was  not  a 
word  of  proof  until  the  defendant,  after 
evidence  was  already  in,  was  practically 
forced  to  be  a  witness  against  himself.  Be- 
sides this,  the  defendant  was  not  charged 
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with  a  second  offense.  I  do  not  think  it  Is 
good  practice  to  allow  the  state,  while  the 
presumption  of  innocence  is  still  with  the 
defendant,  to  prove  that  some  one  with  the 
same  name,  and  assumed  to  be  the  defend- 
ant, is  an  old  offender. 


(92  s.  c.  1) 

HUGHES  V.  SOUTHERN  RT.  00.  et  al. 

(Supreme  Court  of  South  Carolina.     July  10, 

1912.) 

Judgment  (|  588*)—Oonclubivene8»— Valid- 
ity OF  Release. 

An  unappealed  judgment  of  nonsuit,  in  a 
pensonal  injury  actiou  wherein  plaintiff  treat- 
ed a  release  as  valid,  bars  subsequent  action 
brought  on  the  theory  of  invalidity  of  the  re- 
lease. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  1062,  1090;    Dec.  Dig.  |  588.*J 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  T.  H.  Spain,  Judge. 

Action  by  B.  D.  Hughes  against  the  South- 
em  Railway  Company  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

The  complaint  reads  as  follows: 

'The  plaintiff  above  named,  complaining 
of  the  defendants  above  named,  alleges: 

**(1)  That  upon  information  and  belief  the 
defendant  Southern  Railway  Company  is 
now,  and  was  at  the  times  hereinafter  men- 
tioned, a  corporation  duly  chartered  and  or- 
ganized under  and  by  virtue  of  the  laws  of 
the  state  of  Virginia,  and  at  the  times  here- 
inafter mentioned  owned  and  operated,  and 
now  owns  and  operates,  a  certain  line  of 
railroad,  together  with  tracks,  trains,  en- 
gines, and  other  appurtenances  thereto  be- 
longing, railroad  yards,  roundhouses,  ma- 
chine shops,  situated  in  the  dty  of  Columbia, 
In  the  said  county  and  state  of  South  Caro- 
lina; and  that  the  defendant  R.  B.  Watts 
was  at  the  times  hereinafter  mentioned,  and 
is  now,  a  resident  and  citizen  of  the  state  of 
South  Carolina,  county  of  Richland. 

"(2)  That  on  the  4th  day  of  November, 
1907,  the  plaintiff,  B.  D.  Hughes,  was  In  the 
employ  of  the  said  defendant  Southern  Rail- 
way Company  as  assistant  foreman  of  the 
roundhouse  in  the  said  yard  of  the  defend- 
ant, situated,  as  aforesaid,  in  the  dty  of  Co- 
lumbia; and  that  on  the  said  date  above 
mentioned,  while  In  the  discharge  of  his  duty 
as  assistant  foreman,  an  engine  belonging 
to  the  said  defendant  Southern  Railway 
Company,  and  in  cliarge  of  and  operated  by 
the  defendant  the  said  R.  B.  Watts,  an  agent, 
servant,  and  employ^  of  the  said  railway 
company,  approached  and  ran  into  the  said 
roundhouse  in  a  careless,  negligent,  and  reck- 
less manner  and  knocked  down  one  of  the 
posts  or  pillars  thereof ,  precipitating  upon  the 
plaintiff  portions  of  the  said  roundhouse, 
throwing  him  to  the  ground,  cutting  a  long 


gash  across  the  top  of  his  head,  bruising  his 
back,  neck,  shoulder,  chest,  side,  and  head, 
and  causing  a  number  of  bruises  on  different 
parts  of  his  body,  and  seriously  and  perma- 
nently injuring  him  so  that  he  became  ill 
and  sick,  and  has  suffered  Intense  pain  from 
his  injuries,  and  lias  been  put  to  great  ex- 
pense for  medicine  and  medical  attention, 
and  has  been  Informed  and  l)elieve8  that  he 
will  never  be  well  again. 

*'(3)  That  the  said  engine  of  the  defendant 
Southern  Railway  Company  was  being  run 
into  the  roundhouse  for  repairs  by  the  de- 
fendant R.  B.  Watts,  who  was  at  the  time 
the  agent,  servant,  and  employ^  of  the  de- 
fendant Southern  Railway  Company.  That, 
as  said  engine  moved  along  the  track  into 
the  roundhouse,  a  bar  of  Iron  or  other  ob- 
struction extending  outward  from  said  en- 
gine struck  with  violent  force  against  an 
upright  post  which  was  standing  near  the 
said  track  and  supported  the  celling  and 
roof  of  the  roundhouse.  That  the  said  up- 
right post  was  of  defective  material,  the 
same  being  unsound  and  rotten;  and  the 
said  roundhouse  being  old  and  worn  and  of 
defective  material;  and  In  maintaining  a 
defective  turntable ;  and  the  upright  post  be- 
ing placed  too  close  to  the  track  leading  Into 
the  roundhouse;  and  the  construction  of 
the  said  building  being  unsuitable,  out  of 
date,  and  too  small  to  allow  the  large  modem 
engines  now  owned  and  used  by  the  defend- 
ant Southern  Railway  Company  to  pass  In 
and  out  of  the  said  building  with  safety. 
That  by  reason  of  the  upright  post  being 
struck  as  aforesaid,  and  It  being  unsound 
and  too  close  to  the  track.  It  was  broken  and 
knocked  to  the  ground,  and  the  celling  and 
roof  being  thus  left  unsupported,  fell  with 
it  That  the  celling  and  roof,  consisting  of 
girders,  beams,  and  other  materials  and 
debris,  came  down  and  fell  without  warning 
upon  the  plaintiff  and  knocked  him  sense- 
less, bruised  and  Injured  him  In  his  head 
and  body,  and  inflicted  upon  lilm  permanent 
bodily  Injuries,  as  above  described.  That 
the  said  injuries  received  by  the  plaintiff 
were  caused  by  the  joint  and  concurrent  neg- 
ligence, carelessness,  recklessness,  and  wan- 
ton conduct  of  the  defendants,  in  causing 
said  engine  to  be  run  Into  the  roundhouse 
with  a  bar  of  Iron  or  other  obstruction  ex- 
tending outward  thereftom ;  In  causing  said 
bar  or  other  obstruction  to  strike  with  vio- 
lent force  against  said  post ;  and  In  not  pro- 
viding a  post  of  good  material;  and  In 
causing  said  post  to  be  broken ;  and  In  caus- 
ing the  celling  and  roof,  girders,  beams,  and 
other  materials  and  debris  to  be  precipitated 
downward  without  warning  upon  the  plain- 
tiff, as  aforesaid;  and  In  not  providing  a 
safe  place  for  plaintiff  to  work ;  and  In  main- 
taining and  operating  an  old  and  worn  turn- 
table; and  in  maintaining  and  operating 
a  defective  roundhouse ;  and  In  allowing  the 
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aprlght  post  to  remain  too  dose  to  the  track 
leading  Into  the  roundhouse,  to  take  In  and 
out  the  large  modem  engines  with  safety. 

"(4)  That  by  reason  of  the  said  Joint  and 
concurrent  carelessness,  negligence,  reckless 
and  wanton  conduct  of  the  defendant  South- 
em  Railway  Company,  and  the  said  R.  B. 
Watts,  agent  and  employ^,  as  aforesaid,  in 
causing  the  said  engine  to  be  run  Into  the 
roundhouse  with  the  bar  of  iron  or  other 
obstruction  extending  outward  therefrom; 
and  in  causing  said  bar  of  iron  or  other  ob- 
struction to  strike  with  violent  force  against 
said  post;  and  in  not  providing  a  post  of 
good  material;  and  in  causing  said  post  to 
be  broken;  in  causing  the  ceiling  and  roof, 
girders,  beams,  and  other  materials  and  de- 
bris to  be  precipitated  downward,  without 
warning,  upon  the  plaintiff  as  aforesaid; 
and  in  not  providing  a  safe  place  for  plain- 
tiff to  work;  and  in  allowing  the  upright 
post  of  the  roundhouse  to  remain  too  close 
to  the  track  leading  into  the  roundhouse  and 
in  maintaining  and  keeping  an  old,  defective, 
out  of  date  roundhouse,  too  small  to  allow 
the  large,  modem  engines,  owned  by  the  de- 
fendant Southern  Railway  Company,  to  go 
in  and  out  with  safety;  and  in  maintaining 
and  operating  a  defective  turntable. 

*'(5)  That  as  a  result  of  the  said  joint 
and  concurrent  carelessness,  negligence,  reck- 
lessness and  wantonness  of  the  defendants, 
as  aforesaid,  the  plaintiff  has  been  injured 
in  the  sum  of  twenty  thousand  ($20,000.00) 
dollars. 

"Wherefore  plaintiff  demands  Judgment  in 
the  sum  of  twenty  thousand  ($20,000.00)  dol- 
lars, and  for  the  costs  of  this  action. 

••W.  Boyd  Evans,  PlaintifTs  Attorney.** 

(Verified.) 

The  following  is  the  answer  of  the  defend- 
ant Southern  Railway  Company,  together 
with  exhibits  attached  thereto: 

"The  defendant  Southern  Railway  Ck>m- 
IMiny,  answering  the  complaint  herein: 

"For  a  first  defense: 

'(1)  Admits  the  allegations  of  paragraph  L 

'(2)  As  to  the  allegations  of  paragraphs 
2»  3,  4^  and  5,  this  defendant  admits  that  on 
the  date  named  in  the  complaint  the  plain- 
tiff; B.  D.  Hughes,  was  in  the  employ  of  this 
defendant  as  acting  assistant  foreman  of  the 
roundhouse,  and  that  on  said  date  the  plain- 
tiff received  some  injuries  by  reason  of  one 
of  the  posts  of  the  said  roundhouse  being 
knocked  down  by  one  of  the  defendant's 
engines,  for  which  accident  plaintiff  was 
responsible.  As  to  the  extent  of  the  inju- 
ries, this  defendant  alleges,  upon  informa- 
tion and  belief,  that  they  were  slight  and 
temporary.  Denies  each  and  every  allega- 
tion of  said  paragraphs  2,  3,  4,  and  6  not 
hereinabove  admitted. 

"(3)  Denies  each  and  every  allegation  in 
said  complaint  contained  not  herein,  above 
specifically  admitted  or  denied. 
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"For  a  second  defense: 

"Alleges  that  the  plaintiff,  at  the  time  of 
entering  upon  said  services  as  alleged  in 
the  complaint,  and  thereafter,  knew  of  the 
risks  ordinary  or  otherwise  incident  thereto, 
including  the  alleged  risk  alleged,  to  have  re- 
sulted in  the  injury  of  which  he  complains, 
and  that  with  said  knowledge  he  fully  as- 
sumed the  said  risks  and  thereby  waived  any 
right  on  his  part  to  hold  this  defendant  lia- 
ble to  him  therefor. 

"For  a  third  defense: 

"Alleges,  on  information  and  belief,  that, 
on  the  occasion  referred  to  in  the  complaint, 
plaintiff  was  himself  guilty  of  carelessness, 
negligence,  and  recklessness  in  giving  signals 
to  the  engineer  in  charge  of  said  engine,  said 
engineer  being  at  the  time  under  the  direct 
control  and  management  of  the  plaintiff 
herein,  and  in  carelessly,  negligently,  and 
recklessly  allowing  the  said  engineer  to-  pro- 
ceed with  the  said  mgine  into  the  said 
roundhouse  when  he  knew  the  same  could 
not  be  done  without  injury  to  himself  and 
others,  and  that  such  carelessness,  negli- 
gence, and  recklessness  on  his  part  contribut- 
ed to  a  proximate  cause  of  his  injury,  with- 
out which  same  would  not  have  occurred. 

"For  a  fourth  defense: 

"(1)  The  defendant  alleges  that  after  the 
time  of  the  alleged  injury  and  before  the 
commencement  of  this  action,  to  wit,  on  the 
18th  day  of  November,  1907,  in  consideration 
of  the  payment  of  $1  to  the  plaintiff  by  this 
defendant,  the  said  plaintiff  executed  and 
delivered  to  this  defendant  a  written  re- 
lease in  full  satisfaction  and  discharge  of 
all  claims  for  damages  resulting  from  the 
injury  aUeged  in  the  complaint  herein. 

"(2)  This  defendant  further  alleges  that 
subsequent  to  the  execution  of  the  said  re- 
lease, to  wit,  on  the  28d  day  of  April,  1906, 
the  plaintiff  herein,  B  D.  Hughes,  conunenc- 
ed  in  the  court  of  common  pleas  for  Richland 
county  an  action  against  the  said  defend- 
ant Southern  Railway  0>mpany,  as  will  ap- 
pear by  the  record  in  said  cause,  and  in  said 
complaint  alleged  substantially  the  same 
fftcts  as  to  the  said  accident  as  are  set  out 
in  the  above-entitled  action,  and  further  al- 
leged plahitiff's  injury  in  said  accident  and 
the  execution  and  delivery  of  a  release  to 
the  defendant  Southern  Railway  Company 
by  plaintiff  of  all  claims  against  it  on  ac- 
count of  said  alleged  injuries.  Said  com- 
plaint was  duly  answered,  and  thereafter, 
on  the  16th  day  of  June,  1910,  the  said  cause 
proceeded  regularly  to  trial  in  said  court  be- 
fore his  honor,  J.  W.  De  Vore,  presiding 
Judge,  and  a  Jury,  resulting  in  an  order  of 
nonsuit  Attached  hereto,  and  made  a  part 
hereof,  are  the  complaint,  answer,  and  or- 
der of  nonsuit,  marked,  respectively.  Exhib- 
its 'A,*  'B,*  and  *C:  That  no  appeal  was 
ever  taken  from  said  order  of  nonsuit  This 
defendant  now  pleads  that  the  validity  of 
said  release  has  been  adjudicated  in  the 
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aforesaid  action  and  plaintiff  Is  now  estop- 
ped from  maintaining  this  action. 

"[Signed]    E.  M.  Thomson, 
''Attorney  for  Defendant  Southern  Rail- 
way Co. 
••Oolnmbia,  S.  C,  March  2ath,  1911.'' 
(Verified.) 

Exhibit  A. 

"The  plaintiff  above  named,  complaining 
of  the  defendant  above  named,  alleges: 

"(1)  Upon  information  and  belief,  that  the 
defendant  Southern  Railway  <  Company  is 
now,  and  was  at  the  times  hereinafter  men- 
tioned, a  corporation  duly  chartered  and  or- 
ganized under  and  by  virtue  of  the  laws  of 
the  state  of  Virginia,  and  at  the  times  here- 
inafter mentioned,  owned  and  operated,  and 
now  owns  and  operates,  a  certain  line  of 
railroad,  together  with  tracks,  trains,  en- 
gines, and  other  appurtenances  thereto  be- 
longing, railroad  yards,  rotmdhouses,  machine 
shop,  situated  in.  the  elty  of  Columbia,  in 
the  said  county  of  Richland,  in  the  said  state 
of  South  Carolina. 

**(2)  That  on  or  about  the  4th  day  of  No- 
vember, 1007,  the  plaintiff,  B.  D.  Hughes*  was 
in  the  employ  of  the  said  defendant  as  as- 
sistant foreman  of  the  roundhouse  in  the 
said  yard  of  the  said  defendant,  situated  as 
aforesaid,  in  the  city  of  Columbia.  That 
while  in  the  discharge  of  his  duties  as  as- 
sistant foreman,  an  engine  belonging  to  the 
said  defendant  ran  into  the  said  roundhouse 
and  knocked  down  one  of  the  piUars  thereof, 
precipitating  upon  the  plaintiff  portions  of 
the  said  roundhouse,  thereby  seriously  in- 
juring him.  That  on  or  about  the  16th  day 
of  November,  1907,  the  plaintiff  entered  into 
an  agreement  with  the  defendant '  that  he 
would  release  to  the  defendant  all  claims 
he  had  against  the  defendant,  resulting  from 
thQ  said  injuries  to  him;  and  the  said  de- 
fendant, in  consideration  of  the  said  release, 
would  pay  to  the  plaintiff  the  sum  of  $1, 
and  restore  the  plaintiff,  without  any  loss  of 
time,  to  Us  said  position  as  assistant  fore- 
man of  the  said  roundhouse. 

"(3)  That  tn  performance  of  the  said 
agreement,  the  plaintiff  did  on  or  about  the 
said  18th  day  of  November,  1907,  execute 
and  deliver  unto  the  said  defendant  a  re- 
lease of  all  claims  against  the  said  defend- 
ant on  account  of  the  said  injuries,  and  the 
defendant  in  part  performance  of  the  said 
agreement,  paid  to  the  plaintiff  the  said 
sum  of  $1  and  soon  thereafter  restored  the 
plaintiff  to  his  said  position  as  assistant 
foreman  of  the  said  roundhouse;  and  the 
plafiitiff  duly  entered  into  the  performance 
of  said  duties  as  said  assistant  foreman,  on 
or  about  the  19th  day  of  November,  1907. 

"(4)  Thiat  soon  after  entering  upon  the 
performance  of  his  said  duties,  to  wit,  about 
one  week  thereafter,  the  plaintiff  was  remov- 
ed from  said  position  by  the  defendant,  with- 
out cause  and  with  Intent  to  violate  said 


agreement,  and  said  position  given  to  an- 
other person.  That  plaintiff  thereupon  de- 
manded that  the  said  position  be  restored  to 
him  under  the  terms  of  said  agre^nent,  but 
the  said  defendant  wantonly  and  willfully 
failed  and  refused  and  still  refuses  to  re- 
store the  same  to  him  under  the  terms  of 
the  said  agreement,  and  the  plaintiff  alleges 
that  by  reason  of  the  refusal  of  the  said  de- 
fendant to  carry  out  the  terms  of  the  said 
agreement,  and  on  account  of  the  breach 
thereof,  as  aforesaid,  he  has  been  damaged 
In  the  sum  of  $17^000. 

"Wherefore,   plaintiff   demands   judgment 
against  the  defendant  In  the  sum  of  $17,000^ 
*<[Signed]    Melton  &  Evans, 
"Geo.  R.  R^nbert, 

'TlaintUTs  Attorney!. 

"February  6,  190a" 

(Verified.) 

Exhibit  B. 

**The  defendant  Southern  Railway  Com- 
pany, answering  the  complaint  herein: 

"(1)  Admits  the  allegation?  of  paragraph 
1,  unless  the  property  or  any  part  thereof 
referred  to  is  included  in  the  lease  from 
Southern  Railway,  Carolina  Division  to 
Southern  Railway  Company,  of  date  June  30, 
1902,  In  which  event  It  denies  the  allegations 
as  to  ownership  of  same. 

''(2)  As  to  the  allegations  of  paragraph  2, 
admits  that  on  the  date  mentioned,  plaintiff, 
while  in  the  employ  of  the  defendant  in  the 
capacity  of  acting  assistant  foreman  of  the 
roundhouse,  was  injured  in  consequence  pf 
fiin  engine  running  into  said  roundhouse  (for 
which  accident  plaintiff  was  responsible). 
It  denies  that  said  injuries  were  serious;  on 
the  contrary,  alleged  In  information  and  be- 
lief that  they  were  very  slight  It  admits 
further  that  plaintiff  thereafter  executed  a 
written  release  to  defendant  of  all  claims 
arising  against  it  or  growing  out  of  the 
said  accident,  and  that  plaintiff  thereupon 
resumed  his  duties  as  acting  assistant  fore- 
man of  the  roundhouse,  without  any  loss  of 
time;  In  other  words,  no  reduction  was 
made  firom  his  salary  or  wages  on  account 
of  two  weeks'  time  lost  In  consequence' of 
said  accident  Denies  each  and  every  al- 
legation of  said  paragraph  2,  not  hereinabove 
specifically  admitted  or  denied. 

*'(3)  As  to  allegations  of  paragraph  8,  ad- 
mits that  plaintiff  executed  a  release  to  de- 
fendant on  or  about  the  date  stated  in  full 
of  all  daims  against  defendant  on  account 
of  said  injuries;  and  that  plaintiff  there- 
after, on  the  19th  day  of  November,  1907, 
resumed  his  duties  as  acting  assistant  fore- 
man of  the  roundhouse.  Denies  each  and 
every  allegation  of  said  paragraph  8  not 
herein   specifically   admitted. 

"(4)  As  to  the  allegations  of  paragraph  4, 
admits  that  about  a  week  after  plaintiff  had 
resumed  his  work  as  acting  assistant  fore- 
man of  the  roxmdhousei  on  account  of  his 
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vnsatisfiictory  work  and  failure  to  perform 
the  duties  of  that  position,  he  was  given  a 
position  of  machinist,  having  had  several 
years'  experience  as  machinist  Defendant 
alleges  that  plaintiff,  after  a  week's  work  as 
machinist,  quit  Its  service.  Denies  each  and 
every  allegation  of  said  paragraph  4,  not 
ahove  specifically  admitted. 

''(5)  As  to  each  and  every  allegation  of 
said  complaint  not  hereinabove  si)eclfically 
admitted  or  denied,   defendant  denies   the 


"For  a  second  defense: 

*The  defendant  alleges  that  although  the 
alleged  agreement  upon  which  this  action 
was  brought  by  its  terms  was  not  to  be 
performed  within  the  space  of  one  year  fi*om 
the  making  thereof,  neither  said  agreement 
nor  any  note  or  memorandum  thereof  was 
ever  in  writing  and  subscribed  by  the  said 
Southern  Railway  Company,  which  it  onght 
to  be  charged  therewith,  or  some  person 
thereto  by  its  lawful  authority. 

"[Signed]    E.  M.  Thomson, 
*' Attorney  for  Defendant" 

(Verified.) 

Exhibit  0. 

TThis  case  came  on  for  trial  June  15, 1910. 

"After  the  plaintiff  had  been  sworn  and 
commenced  his  testimony,  it  was  sought  by  his 
attorneys  to  prove  a  parol  agreement  about 
the  same  subject-matter  made  prior  to  the  ex- 
ecution of  the  written  agreement  referred  to 
in  the  complaint  The  written  agreement  (re- 
lease) was  exhibited  to  the  plaintiff  by  defend- 
ants attorney  and  plaintiff  admitted  the  exe- 
cution thereof  and  the  receipt  of  the  consider- 
ation, viz.,  $1,  and  said  release  was  admitted 
in  evidence.  Defendant's  attorney  then  ob- 
jected to  any  testimony  tending  to  show  the 
alleged  prior  oral  agreement  referred  to  in 
the  complaint,  on  the  grounds  taken  down 
by  the  court  stenographer:  First,  that  if 
there  is  such  an  oral  agreement  it  was  merg- 
ed in  the  written  release;  second,  that  it 
was  obvious  to  the  statute  of  frauds;  and, 
third*  that  it  was  void,  being  indefinite  as  to 
time,  terms,  or  conditions. 

"After  hearing  argument  the  objections 
were  sustained ;  plaintiff's  attorney  thereupon 
stated  that  they  would  have  to  submit  to  a 
nonsuit  in  view  of  such  ruling,  and  a  non- 
suit is  accordingly  granted.    * 

"J.  W.  De  Vore,  Presiding  Judge. 

"CJolumbla,  S.  C,  June  16.  1910." 

The  answer  of  the  defendant  R.  B.  Watts 
is  practically  identical  with  that  of  the 
Southern  Railway  Company,  with  exception 
that  the  allegations  of  the  fourth  defense  are 
made  on  information  and  belief. 

W.  Boyd  Evans,  of  Columbia,  for  appel- 
lant E.  M.  Thomson,  of  Columbia,  for  re- 
spondents. 

WATTS,  J.  This  was  an  action  in  the 
eoort  of  common  pleas  for  Richland  county 


to  recover  the  sum  of  $20,000  damages  for 
alleged  careless,  reckless,  and  wanton  con- 
duct of  defendants  for  alleged  injuries  re- 
ceived by  the  plaintiff  on  November  4,  1907, 
while  in  the  employment  of  the  Southern 
Railway  Company.  The  defendants  answer, 
and  in  their  fourth  defense  allege  that  on 
the  23d  day  of  April,  1906,  the  plaintiff, 
Hughes,  conunenced  an  action  in  the  court 
of  common  pleas  for  Richland  county  against 
the  defendant,  Southern  Railway  Company, 
as  win  appear  by  the  record  in  said  cause, 
and  in  that  complaint  alleged  substantially 
the  same  facts  as  to  the  said  accident  as 
are  now  set  out  in  the  pending  action,  and 
allege  further  plaintiff's  injury  in  said  acci- 
dent and  the  execution  and  delivery  of  a 
release  to  the  Southern  Railway  Company 
by  the  plaintiff  to  all  claims  against  it  on 
account  of  said  alleged  injuries.  Complaint 
was  duly  answered,  and  on  June  15,  1910, 
the  cause  proceeded  regularly  to  trial  before 
Judge  De  Yore  and  a  Jury,  resulting  in  an 
order  of  nonsuit  Attached  to  this  answer 
and  made  a  part  thereof  are  the  complaint, 
answer,  and  order  of  nonsuit,  marked  *'E3x- 
hlblts  A,  B,  and  C";  that  no  appeal  was 
taken  from  this  order  of  nonsuit  The  de- 
fendant pleads  that  the  validity  of  said  re- 
lease has  been  adjudicated  in  the  former 
action  and  plaintiff  is  now  estopped  from 
maintaining  this  action.  For  a  proper  un- 
derstanding of  the  issues,  the  complaint  in 
this  case,  together  with  the  answer  and  ex- 
hibits, will  be  reported  with  the  case.  The 
plaintiff  interposed  a  demurrer  to  the  fourth 
defense  In  the  case  at  bar  on  the  following 
grounds :  The  plaintiff  above  named  demurs 
to  the  allegations  of  paragraph  2  in  the  above- 
entitled  action:  That  upon  the  face  thereof, 
together  with  Ebchiblts  A,  B,  and  C,  annexed 
to  the  answer,  and  a  part  thereof,  it  does  not 
constitute  a  defense  to  this  action  upon  the 
grounds :  (1)  That  the  complaint  herein  does 
not  allege  <iil.stantially  the  same  facts  as 
the  said  complaint  in  the  former  action.  (2) 
That  this  action  is  entirely  a  different  cause 
of  action  than  the  one  sued  on  in  the  former 
action.  The  cause  of  action  sued  on  in  this 
cause  being  one  founded  upon  the  delict 
wrong  done  by  the  defendant  to  plaintiff, 
where  the  former  action  was  founded  upon 
and  growing  out  of  a  contract  between  the 
plaintiff  and  the  defendant,  and  therefore 
that  action  or  action  in  the  former  suit  can- 
not be  pleaded  in  bar  of  this  action.  (3) 
That  the  question  of  validity  of  the  said  re- 
lease was  unadjudlcated  in  the  former  ac- 
tion and  does  not  constitute  an  estoppel  here- 
in. The  demurrer  was  heard  and  overruled 
by  Judge  Spain,  and  the  plaintiff  appealed 
on  the  following  grounds:  That  his  honor 
erred  in  overruling  the  demurrer:  (1)  Be- 
cause his  honor  held  the  allegations  of  the 
fourth  defense  constituted  a  bar  to  the  ac- 
tion herein,  whereas  he  should  have  held 
that  the  complaint  herein  does  not  allege 
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subfitantlally  tbe  same  facts  as  set  forth  In 
the  former  action.  (2)  That  he  should  have 
held  that  this  action  Is  entirely  a  different 
cause  of  action  than  the  one  sued  on  In  the 
former  action;  that  the  action  sued  on  in 
this  action  is  one  founded  upon  the  delict 
and  wrong  done  by  the  defendants  to  the 
plaintiff,  and  that  the  former  action  was 
founded  and  grew  out  of  a  breach  of  con- 
tract between  the  plaintiff  and  the  defendant 
Southern  Railway  Company,  and  therefore 
the  former  action  could  not  be  pleaded  a 
bar  to  this  action.  (3)  That  he  should  have 
held  that  the  validity  of  the  said  release  was 
not  adjudicated  in  the  former  action,  and 
does  not  constitute  an  estoppel  herein. 

The  question  raised  by  the  order  overrul- 
ing the  demurrer  and  exceptions  thereto  is 
whether  the  order  of  nonsuit  in  the  former 
action  constitutes  an  estoppel  in  this  action 
and  rendered  the  matter  res  ad  Judicata  and 
constitutes  a  bar  to  the  present  action.  In 
the  former  action  plaintiff  elected  to  treat 
the  contract  of  release  as  valid  and  based 
his  right  to  recover  upon  its  validity  and 
admitted  it  when  exhibited  to  him  on  trial. 
In  the  present  action  he  attempts  to  treat 
the  release  as  Invalid  and  avoid  it  and  bases 
his  right  to  recover  upon  the  invalidity  of 
the  release.  In  one  action  plaintiff  alleges 
the  release  is  valid,  and  in  the  second  action 
he  alleges  it  is  invalid.  In  the  first  action 
Judge  De  Vore  construed  the  written  con- 
tract of  release  as  concluding  the  plaintiff 
from  claiming  that  the  terms  of  the  contract 
were  In  any  way  different  from  those  in 
writing  and  barring  the  right  of  action  for 
the  alleged  breach,  or  that  the  evidence 
showed  no  breach  of  the  written  contract 
The  plaintiff  submitted  to  a  nonsuit,  which 
was  ordered,  and  that  order  was  not  appeal- 
ed from.  After  that  this  action  was  com- 
menced to  recover  damages  which  the  plain- 
tiff In  the  former  action  alleged  he  had  re- 
leased. The  commencement  of  the  first  ac- 
tion based  on  the  validity  of  the  contract  of 
the  release,  was  a  decisive  act  and  consti- 
tuted an  election  on  the  part  of  the  plaintiff 
to  test  the  validity  or  invalidity  of  that  re- 
lease, and  It  seems  to  us  that  the  contract 
of  release  was  conclusively  adjudicated  In 
that  action  between  the  parties  to  It  to  be 
valid,  and  is  such  an  adjudication  of  the 
subject-matter  of  controversy  in  both  actions 
to  bar  the  plaintiff's  recovery  of  the  damages 
released.  "A  nonsuit  is  not  usually  a  judg- 
ment upon  the  merits.  It  was  originally 
given  against  the  plaintiff  when  he  intro- 
duced insufficient  evidence  to  support  a  ver- 
dict or  when  he  refused  or  neglected  to  pro- 
ceed to  the  trial  of  the  cause  after  it  had 
been  put  at  issue.  It  Is  different,  however, 
where  the  plaintiff  is  nonsuited  or  a  verdict 
is  directed  because  the  evidence  introduced 
by  the  plaintiff  proves  affirmatively  as  a  mat- 


ter of  law  that  he  is  not  entitled  to  recover. 
The  difference  Is  that  in  one  instance  the 
plaintiff  fails  to  make  out  his  case;  in  the 
other  Instance,  he  proves  affirmatively  facts 
which  as  a  matter  of  law  show  that  he  is 
not  entitled  to  recover.  Jenkins  v.  A.  C.  Lu 
R.  R.  Co.,  89  S.  G.  408,  71  S.  E  1010,  and 
cases  cited  therein;  Morrow  v.  Railway  Co., 
84  S.  C.  224,  66  S.  E.  186,  19  Ann.  Cas.  1009. 
"So  a  nonsulf  based  upon  the  construction 
of  a  deed  and  unappealed  from  is  res  ad- 
judicata  in  a  subsequent  action  Involving 
the  same  matter.*'  Cartln  v.  Railroad  Co., 
43  S.  C.  221,  20  S.  B.  979,  49  Am.  St  Rep. 
829 ;  Hodge  v.  Lumber  Co.,  90  S.  0.  231,  71 
S.  B.  1009.  "A  matter  Involved  Ui  a  cause 
and  finally  disposed  of  by  a  circuit  decree 
from  which  no  appeal  Is  taken  becomes  res 
adjudicata."  Symmes  v.  Symmes,  18  S.  C. 
602.  The  plaintiff  by  his  former  action  as- 
serted that  the  release  was  valid.  Defend- 
ant admitted  that  it  was.  Plaintiff  claimed 
damages  under  it,  but  lost  his  case  by  being 
nonsuited.  The  validity  of  the  contract  of 
release  is  res  adjudicata. 
Judgment  affirmed. 

GARY,   0.   J.,   and   WOODS,   HTDRICK, 
and  FRASER,  JJ.,  concur. 


STATE  V.  GLOVER. 


(91  S.  C.  S62) 


(Supreme  Court  of   South   Carolina.     July  6. 

1912.) 

1.  Cbiminal  Law  (|§  1141,  1163*)— Evidence 
—Rulings— Review. 

Accused  complaining  of  the  admission  of 
evidence^  must  show  error  and  that  it  was 
prejudicial  to  binu 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  3014,  3015,  3090-3099; 
Dec.  Dig.  SS  1141,  1163.  ♦] 

2.  CRIMINAL    L«AW    (f    730*)- Trial— Aegu- 
MENT  OP  Counsel— Instbuctions. 

Where  the  court  charged  that  it  should 
not  weigh  with  the  jury  that  accused  did  not 
testify,  and  that,  if  the  jury  should  be  under 
the  impression  that  the  solicitor  commented  on 
accused's  failure  to  testify,  it  must  not  weigh 
with  the  jury,  an  exception  that  the  court  erred 
in  permitting  the  solicitor  to  call  the  jury's 
attention  to  the  fact  that  there  was  no  testimo- 
ny introduced  by  the  defense  could  not  be  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent  Dig.  {  1093;    Dec.  Dig.  f  730.*] 

3.  Criminal    Law    ({    789*)  —  Reasonable 

Do  U  BT— I  NSTRUOnONfl . 

An  instruction  that  a  reasonable  doubt 
does  not  mean  a  fanciful  or  imaginary  doubt 
but  means  a  good,  strong,  substantial  doubt, 
was  not  prejudicial  to  accused. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  184(^1849,  1904-1922, 1960, 
1967;    Dec.  Dig.  §  789.*] 

4.  Statutes    (|    64*)— Validitt  —  Right    to 
Raise  Question. 

Where,  on  a  trial  for  assault  with  intent 
to  ravish,  the  prosecutrix  testified  in  open  court, 
and  the  provisions  of  Act  March  3,  1909  (26 


•For  other  cm«s  u—  same  topic  and  section  NUMBER  in  Dm.  Dig.  ft  Am.  Dig.  K«y  Me.  Seriss  ft  R«p*r  Ind 


S.C.) 


STATE  V.  GLOVER 


219 


St.  at  Large,  p.  206),  authorizing  the  taking  off 
depositions,  were  not  resorted  to,  accused  could ' 
not  question  the  constitutionality  of  such  pro- 
visions unless  the  section  of  the  act  prescribing 
the    punishment    was    unconstitutional    on    the 
ground  that  the  whole  act  was  invalid. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  58-66,  195;   Dec.  Dig.  $  64.*] 

5.  Statutes  (§  64*)— Invauditt  in  Pabt— 

EFf  ECT 

The  validity  of  Act  March  3,  1909  (26  St. 
at  Large,  p.  206)  S  1,  prescribing  the  punish- 
ment for  rape  or  assault  with  intent  to  ravish, 
is  independent  of  the  balance  of  the  act  author^ 
izing  prosecutrix  to  testify  by  deposition,  and 
providing  for  the  destruction  of  such  deposi- 
tion after  the  trial  in  case  no  appeal  is  taken, 
and  the  invalidity  of  the  latter  provisions  do 
not  affect  the  validity  of  section  1. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §S  58-66.  195;   Dec.  Dig.  t  64.*3 

Appeal  from  General  Sessions  Circuit 
Court  of  Dorchester  County ;  J.  W.  De  Vore, 
Judge. 

•*To  be  officially  reported." 

Clinton  Glover  was  convicted  of  assault 
with  intent  to  ravish,  and  he  appeals.  Af- 
firmed. 

The  following  are  the  exceptions: 

•'(1)  Because  his  honor,  the  circuit  judge, 
•erred  in  overruling  defendant's  objection  to 
the  question:  'Q.  Describe  the  trades  and 
what  the  blood  hounds  did?*  The  objection 
was  as  follows:  It  seems  that  before  any  tes- 
timony as  to  the  tracks  and  the  blood  hounds 
can  come  out  that  it  must  be  shown  when 
the  measure  of  the  tracks  was  taken  and 
where  they  were.  We  object  to  the  testi- 
mony on  that,  ground. 

"(2)  The  circuit  court  erred  In  overruling 
•defendant's  objection  to  the  testimony  of  the 
witness  Shep  Hutto  as  to  tracks  and  the 
-drawing  of  tracks  after  the  solicitor  had 
withdrawn  the  drawing  from  the  record  (a) 
and  in  refusing  to  strike  out  said  testimony. 
<b)  The  circuit  court  further  erred  in  refus- 
ing defendant's  motion  to  restore  the  whole 
testimony  as  to  the  tracks  and  drawing  sub- 
ject to  defendant's  objeotion  as  a  whole. 

"(3)  The  circuit  court  erred  in  overruling 
the  following  objection  to  the  testimony  of 
the  witness  U.  S.  Way.  We  object  to  the 
witness  testifying  on  the  ground  that  he 
says  that  he  does  not  know  what  it  means 
to  swear  in  court 

"(4)  Circuit  court  erred  In  overruling  de- 
fendant's objection  to  thcf  following  ques- 
tions :  'Q.  You  live  on  one  side  of  the  school 
fn^ounds  and  she  lives  on  this  side?  Ob- 
jected to  on  the  ground  the  same  as  leading. 
The  circuit  court  erred  in  overruling  defend- 
ant's objection  to  the  following  question  and 
answer  thereto:  *Q.  You  have  got  a  water- 
closet  back  there  where  you  go  out?  A  Yes, 
air.  Jacob  Moorer,  Esq.:  We  do  not  think 
that  ought  to  go  in,  your  honor.  How  is  that 
relevant  to  this  case?'  We  object  to  the  tes- 
timony on  the  ground  that  it  is  not  in  line 


with  the  crime  charged.  This  Is  not  the 
character  of  offense  which  is  before  the 
court,  and,  where  testimony  of  one's  previ- 
ous conduct  is  attempted  to  be  shown,  it 
must  be  in  line  with  previous  acts  of  the 
same  kind.  Going  in  a  closet  is  not  in  line 
with  the  kind  of  crime  charged  here. 

"(5)  The  court  erred  in  overruling .  the 
following  objections:  'We  object  to  the  tes- 
timony about  the  tracks,  your  honor  has 
ruled  that  out?  The  Court:  I  ruled  just  the 
other  way.* 

**(6)  The  circuit  court  erred  in  overruling 
the  following  motion:  The  motion,  your 
honor,  is  to  direct  a  verdict  of  not  guilty 
on  the  ground  that  the  defendant  has  not 
been  identified  as  the  party  who  committed 
the  crime  charged,  and  that  there  is  no  evi- 
dence to  connect  him,  or  to  show  whose 
tracks  the  dogs  trailed  from  this  house.  The 
evidence  is  insufficient  to  sustain  any  ver- 
dict against  him  whatever. 

"(7)  The  circuit  court  erred  In  permitting 
solicitor  to  draw  to  the  attention  of  the 
jury  the  fact  that  there  was  no  testimony 
introduced  by  the  defense. 

"(8)  The  circuit  court  erred  in  charging 
the  jury  as  follows:  'Now  a  reasonable 
doubt,  as  I  have  stated  time  and  again  in 
this  courtroom,  don't  mean  some  fanciful  of 
imaginary  doubt,  like  a  person  might  doubt 
whether  the  sun  would  rise  to-morrow  morn- 
ing and  not  be  able  to  give  any  reason  for 
it — it  does  not  mean  that  kind  of  a  doubt, 
it  means  a  good,  strong,  substantial  doubt.' 
This  definition  of  a  reasonable  doubt  misled 
the  jury  and  fixed  the  limits  for  finding  a 
reasonable  doubt  beyond  reason." 

Moorer  &  Summers,  of  St  George,  for  ap- 
pellant Solicitor  Hildebrand,  of  Orange- 
burg, for  the  State. 

GARY,  G.  J.  This  is  an  appeal  from  the 
judgment  of  the  circuit  court  imposing  the 
sentence  of  death  upon  the  def^idant,  who 
was  convicted  of  assault  with  Intent  to  rav- 
ish. The  appellant's  exceptions  will  be  re- 
ported and  considered  in  their  regular  order. 

[1]  First,  second,  third,  fourth,  and  fifth 
exceptions :  In  the  first  place,  the  appellant 
has  failed  to  show  that  there  was  error; 
and  In  the  second  place,  even  If  there  was 
error,  it  has  not  been  made  to  appear  that 
it  was  prejudicial. 

Sixth  exception :  We  do  not  deem  it  neces- 
sary to  discuss  the  testimony  in  detail  to 
show  that  this  exception  is  not  well  founded. 

[2]  Seventh  exception:  It  is  only  neces- 
sary to  refer  to  the  following  charge  of  his 
honor,  the  presiding  judge,  to  show  that  this 
exception  cannot  be  sustained:  "Mr.  Fore- 
man and  gentlemen — ^At  the  outset  I  wish 
to  say  to  you  that  it  should  not  weigh  one 
iota  with  you  that  the  defendant  did  not 
take  the  stand  and  testify.    Counsel  for  the 
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defense  seems  to  be  under  the  Impression 
that  the  solicitor  commented  on  that  fact, 
but  I  did  not  so  understand  it  He  did  not 
refer  to  the  defendant  If  you  should  be 
under  the  impression  that  he  did  comment 
on  it,  it  should  not  weigh  with  you.  Ac- 
cording to  my  judgment,  he  did  not  comment 
on  it  under  the  meaning  of  the  law.  If  you 
think  that  he  did,  you  should  not  let  it 
weigh  with  you,  and  you  should  not  let  it 
weigh  that  he  did  not  go  on  the  stand." 

[3]  Eighth  exception:  We  are  unable  to 
discover  In  what  respects  this  charge  was 
prejudicial  to  the  rights  of  the  appellant 

The  next  question  for  consideration  is 
whether  there  was  error  on  the  part  of  his 
honor,  the  presiding  Judge,  in  overruling  the 
motion  for  a  new  trial  and  in  arrest  of  Judg- 
ment The  contention  of  the  appellant  that 
there  was  no  testimony  to  support  the  verdict 
of  the  Jury  has  already  been  disposed  of. 

[4]  The  contention  that  the  act  of  1909 
(26  St  at  Large,  p.  206)  is  unconstitutional 
on  the  ground  that  it  is  In  violation  of  arti- 
cle 3,  {  17,  of  the  Constitution,  cannot  be 
sustained  for  the  reasons  stated  in  the  case 
of  Jellico  V.  Commissioners,  83  S.  C.  481, 
65  S.  B.  725. 

[5]  The  ground  that  said  act  is  unconsti- 
tutional because  it  requires  the  destruction 
of  the  record  in  such  cases,  whether  the  de- 
fendant be  convicted  or  acquitted,  cannot  be 
sustained,  as  the  provisions  of  the  statute 
have  no  application  to  this  case,  as  will  ap- 
pear from  the  following  statement  of  his 
honor,  the  presiding  Judge,  in  overruling 
this  ground  of  the  motion:  "As  to  the  sec- 
ond ground,  it  will  be  necessary  to  state  the 
facts  as  they  occurred  In  the  court  at  trial. 
The  prosecutrix  and  party,  upon  whom  the 
assault  was  alleged  to  have  been  committed, 
was  put  upon  the  witness  stand  in  open 
court  and  In  public,  Just  as  all  witnesses 
are  sworn,  and  examined;  in  other  words, 
the  provisions  of  the  act  of  1909  were  not  re- 
sorted to  or  taken  advantage  of,  hence  there 
is  no  reason  for  passing  on  the  constitution- 
ality of  the  act  unless  defendant's  conten- 
tion is  that,  if  a  part  of  the  act  is  unconsti- 
tutional, the  whole  act  is.  If  this  be  his 
position  and  contention,  It  cannot  be  sus- 
tained, for  the  reason  that  the  first  section 
of  the  act  fixes  the  punishment,  and  that 
section  is  independent  of  the  balance  of 
said  act  and  can  stand  alone,  even  if  the 
other  portion  of  said  act  be  unconstitutional, 
about  which  I  express  no  opinion,  as  it  is 
not  necessary  in  this  case  to  do  so."  The 
ruling  of  the  circuit  Judge  Is  sustained  by 
the  case  of  Ex  parte  Florence  School,  43 
S.  C.  11,  20  S.  B.  794.  The  appellant  has 
failed  to  show  in  what  respects  the  other 
constitutional  provisions  mentioned  by  him 
have  been  violated. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afiQrmed, 


and  that  the  case  be  remanded  to  that  court 
for  the  purpose  of  having  another  day  as- 
signed for  the  execution  of  the  sentence  of 
the  court 

WOODS,  HTDRICK,  WATTS,  and  FBAS- 
ER,  JJ.,  concur. 

CllS  Va.  64S) 

PASCHALL  &  GRESHAM  ▼.  OILiLISS. 

(Supreme  Court  of  Appeals  of  Vizginla.    June 

13,  1912.) 

1.  Brokers  ((  88*)— CoionssioNs— Termina- 
tion of  AuTHORiTT  — Bad  Faith  — Qubb- 

TION   FOR   JURT. 

Where  plaintiff  was  employed  to  sell  cer- 
tain timber  land  for  $200,000  on  a  commission 
of  5  per  cent,  and  the  land  was  snbseqaently 
sold  to  a  purchaser  whom  plaintiff  had  procured 
for  $180,000,  because  the  purchaser  claimed 
plaintiff  had  misrepresented  the  amount  of  the 
timber  on  the  land,  plaintiff's  bad  faith,  if  any, 
was  a  question  for  the  jury. 

[Ed.  Note.—For  other  cases,  see  Brokers. 
Cent  Dig.  §{  121,  129-130;    Dec  Dig.  t  88.*] 

2.  Work  and  Labor  ((  29*)— Express  Coif* 
TRACT— Quantum  Meruit. 

Where  plaintiff  was  employed  to  sell  cer> 
tain  timber  land  for  $200,000  on  a  5  per  cent. 
commission,  and  the  owners  thereafter  sold  th^ 
land  to  a  purchaser  procured  by  plaintiff  for 
$180,000,  the  plaintirs  right  of  action  to  re- 
cover commissions  was  not  limited  to  an  acticMi 
on  the  express  contract;  but  he  was  entitled  to 
sue  on  a  quantum  meruit  and  prove  the  express 
contract  as  evidence  of  the  value  of  his  serr- 
ices. 

[Ed.  Note.— For  other  cases,  see  Work  aad 
Labor,  Cent  Dig.  §S  56-58:   Dec.  Dig.  {  29.*} 

8.  Brokers  (I  09*)— Commissions— Intbrbst. 
Where,  after  a  broker  had  been  employed 
to  sell  timber  land,  the  owners  sold  the  land 
for  a  less  price  than  the  broker  was  authorized 
to  accept  to  a  purchaser  procured  by  the  bro- 
ke]%  and  then  wrote  the  broker  that  the  land 
had  been  sold  and  that  he  was  not  entitled  to 
commissions,  his  right  of  action  for  commissions 
then  accrued,  and  he  was  entitled  to  interest  on 
the  amount  found  to  represent  the  reasonable 
value  of  his  services  from  that  date. 

[Ed.  Note.— For  other  cases,  see  Broker^ 
Cent  Dig.  S  55;    Dec.  Dig.  S  ^.*] 

4.  Brokers  (S  09*)— Rioqt  to  Commissions^ 

Sale  at  Different  Price. 

Where  a  broker  contracts  to  furnish  a  jnir- 
chaser  for  timber  lands  at  a  stipulated  price* 
and  furnishes  a  purchaser  to  whom  the  owner 
sells  at  a  less  price,  the  broker  is  entitled  to 
recover  such  compensation  for  his  services  as 
would  be  reasonable  under  all  the  facts  and  di^ 
cumstances  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Broker^ 
Cent  Dig.  t  55;  Dec  Dig.  t  69.*] 

Error  to  Law  and  Equity  Court  of  City 
of  Richmond* 

Action  by  J.  I.  Gilliss  against  J.  R.  Pas- 
chall  and  Thomas  Gresham,  partners  as  Paa- 
chall  &  Gresham.  From  a  Judgment  for 
plaintiff,  defendants  bring  error.     Affirmed. 

The  following  are  the  instructions  given 
for  plaintiff: 

1.  "If  the  jury  believe  from  the  evidence 
(1)  that  the  defendants  employed  the  plain- 
tiif,  Gilliss,  to  sell  the  timber  on  the  Lofton 


*For  other  cases  see  lame  topic  and  section  NUMBER  in  De^  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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tract;  (2)  that  the  plaintiff,  Oilliss,  brought 
the  said  property  to  the  attention  of  Mr.  and 
Mrs.  Johnson;  (3)  that  the  defendants,  in 
the  absence  of  the  plaintiff  (GUliss),  attempt- 
ed to  sell  said  property  to  the  said  Johnsons; 
(4)  that  the  said  Johnsons  told  the  defend- 
ants that  the  plaintiff,  Gilliss,  had  Informed 
them  (the  said  Johnsons)  that  he  (Gilliss) 
thought  the  aforesaid  tract  of  land  contained 
not  more  than  90,000,000  feet  of  timber;  (5) 
that  the  said  Johnsons  also  told  the  defend- 
ants that  they,  the  said  Johnsons,  were  unwill- 
ing to  pay  more  than  $2  a  thousand  feet,  bas- 
ed on  the  aforesaid  estimate  of  the  plaintiff, 
Gilliss,  or  a  total  sum  of  $180,000;  (6)  that 
the  said  Johnsons  offered  the  defendants  the 
sum  of  $180,000  for  the  aforesaid  timber,  and 
informed  the  defendants  that  the  amount  of 
said  offer  was  calculated  by  allowing  $2  a 
thousand  feet  for  the  quantity  of  timber  stat- 
ed in  the  aforesaid  estimate  of  the  plaintiff, 
Gilliss;  (7)  that,  after  receiving  the  afore* 
said  information,  the  defendants  accepted 
the  aforesaid  offer  of  the  said  Johnsons,  and 
sold  and  conveyed  said  property  to  said  John* 
sons;  (8)  that  the  plaintiff,  Gilliss,  although 
absent  at  the  time  such  sale  was  actually 
made,  had  originally  brought  said  property 
to  the  attention  of  said  Johnsons,  and  was 
the  procuring  cause  of  said  sale — ^then  the 
court  instructs  the  Jury  that,  even  though 
they  may  believe  from  the  evidence  that  the 
plaintiff,  Gilliss,  had  not  been  authorized  to 
sell  said  property  for  any  sum  less  than 
$200,000,  nevertheless  the  plaintiff  Gilliss  is 
entitled  to  recover  from  the  defendants,  un- 
less the  Jury  believe  it  is  shown,  by  a  pre- 
ponderance of  the  evidence  to  the  satisfac- 
tion of  the  Jury,  that  prior  to  the  aforesaid 
sale  the  plaintiff,  Gilliss,  informed  the  de- 
fendant Paschall,  expressly  or  in  substance, 
that  he  (Gilliss)  abandoned  the  aforesaid  em- 
ployment by  the  defendants  to  sell  said  tim- 
ber for  them,  or  unless  the  Jury  believe  from 
the  evidence  that  Gilliss,  although  claiming 
to  act  for  Paschall  &  Gresham,  was  the  ac- 
tual representative  of  Mr.  and  Birs.  John- 
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son. 

2.  "That  the  plaintiff  was  the  procuring 
cause  of  said  sale,  if  said  sale  was  brought 
about  by  the  plaintiff's  exertions  in  present- 
ing the  property  to  the  attention  of  the  pur- 
chasers, or  by  his  introducing  the  purchasers 
to  the  defendants,  or  by  his  giving  to  the  de- 
fendants as  i>o8Sible  purchasers  the  names  of 
the  said  Mrs.  Jessie  G.  Johnson  and  Ira 
Johnson." 

3.  "That  if  the  Jury  believe  from  the  evi- 
dence that  the  plaintiff  was  authorized  or 
requested  by  the  defendants  to  sell  the  Lof- 
ton tract  for  them,  and  that  pursuant  there- 
to the  plaintiff  brought  the  property  to  the 
attention  of  the  purchasers,  Mr.  and  Mrs. 
Johnson,  and  was  the  means  of  putting  the 
defendants  into  communication  with  them, 
then  the  Jury  are  instructed  that  it  was  not 
necessary  that  the  plaintiff  should  have  per- 
sonally participated  in  the  actual  negotia- 


tions which  ended  in  the  sale,  and  his  right 
to  recover  commissions  cannot  be  defeated 
because  of  his  failure  to  personally  partici- 
pate in  said  negotiation." 

4.  '*If  the  Jury  find  for  the  plaintiff^  Gil- 
liss, they  should  award  him  the  principal 
sum  of  $9,000,  and  should  state,  in  their  ver- 
diet,  that  the  said  sum  is  to  bear  Interest 
from  September  10,  1909." 

6.  ^The  court  instructs  the  Jury  that,  even 
though  they  believe  from  the  evidence  that 
at  one  time  J.  I.  Gilliss,  the  plaintiff  in  this 
case,  had  a  contract  witti  the  defendants  for 
the  sale  of  their  property,  known  as  the  *Lof- 
ton  tract,'  nevertheless.  If  they  believe  from 
the  evidence  that  the  plaintiff  abandoned  the 
said  contract  and  ceased  in  his  efforts  to  sell 
the  same,  and  informed  Mr.  Paschall  ex- 
pressly or  in  substance  that  he  (GiUlBs)  aban- 
doned the  employment  by  the  defendants  to 
sell  the  Lofton  timber  for  them  to  Mr.  and 
Mrs.  Johnson,  they  must  find  for  the  defend- 
ants." 

0.  "The  court  instructs  the  Jury  that  If 
they  believe  from  the  evidence  that  said  J. 
I.  Gilliss,  while  claiming  to  represent  the 
said  Paschall  &  Gresham,  the  defendants  in 
this  case,  was  actually  representing  Mr.  and 
Mrs.  Johnson,  the  purchasers  of  said  timber, 
they  must  find  for  the  defendants.  But  the 
fact  that  Gilliss  was  the  estimator  and  agent 
of  the  Greenleaf  Johnson  Gompany,  a  corpo- 
ration in  which  Mrs.  Johnson  and  her  son 
were  stockholders,  would  not  constitute  Gil- 
liss as  personally  representing  Mr.  and  Mrs. 
Johnson  as  the  purchasers  of  said  timber  in 
the  meaning  of  these  instructions;  for,  to  de- 
feat the  claim  of  GiUisa  to  his  commissions 
on  this  ground,  the  Jury  must  be  satisfied 
from  the  preponderance  of  the  evidence,  ei- 
ther direct  or  circumstantial,  that  Gilliss  was 
actually  the  personal  representative  of  Mr. 
and  Mrs.  Johnson  in  the  transaction  of  the 
negotiations  for  the  sale  of  the  timber,  al- 
though claiming  to  represent  Paschall  & 
Gresham." 

The  following  are  those  refused  to  defend- 
ant: 

1.  "The  court  instructs  the  Jury  that  the 
contract  entered  into  between  the  parties  in 
this  suit  was  a  contract  for  the  payment  of 
a  commission  in  the  event  of  a  sale  at  the 
fixed  price  of  $200,000;  and  If  they  believe 
from  the  evidence  that  said  timber  was  sold 
for  less  than  $200,000,  then  they  must  find 
for  the  defendants." 

2.  "The  court  instructs  the  Jury  that  for 
the  plaintiff,  J.  I.  Gilliss,  to  recover  in  this 
case,  he  must  show  by  a  preponderance  of 
evidence  that  he  found  a  purchaser  ready 
and  willing  to  purchase  the  timber  of  the  de- 
fendants upon  the  terms  and  price  at  which 
the  defendants  authorized  him  to  sell;  and 
if  they  believe  from  the  evidence  that  J.  I. 
Gilliss  failed  to  produce  such  a  purchaser, 
they  must  find  for  the  defendants." 

3.  "The  court  instructs  the  Jury  that,  even 
though  they  believe  from  the  evidence  that 
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at  one  time  J.  I.  Gilllss,  the  plaintiff  in  this 
case,  had  a  contract  with  the  defendants  for 
the  sale  of  their  property,  known  as  the  'Lof- 
ton tract,*  nevertheless,  if  they  believe  from 
the  evidence  that  the  plaintiff  abandoned  the 
said  contract  and  ceased  In  his  efforts  to  sell 
the  same,  they  most  find  for  the  defendants." 

4.  *The  court  instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  said  J. 
I.  Gllliss,  while  claiming  to  represent  the 
said  Paschall  &  Gresham,  the  defendants  in 
this  case,  was  actually  representing  Mrs. 
Johnson,  the  purchaser  of  said  timber,  then 
they  must  find  for  the  defendants." 

5.  **The  court  instructs  the  jury  that  if 
th^  believe  from  the  evidence  that  the  said 
J.  I.  Gilliss  had  estimated  said  Lofton  tract 
of  timber,  and  had  made  a  written  estimate 
thereof  showing  112,000,000  feet  of  timber 
thereon,  and  that,  while  claiming  to  act  as 
the  agent  of  said  Paschall  &  Gresham,  he 
represented  to  a  proposed  purchaser  that 
there  was  only  90,000,000  feet  of  timber  on 
said  tract,  then  the  said  Gilliss  acted  con- 
trary to  his  duty  to  the  said  Paschall  &  Gresh- 
am,  and  they  must  find  for  the  defendants/' 

6.  *'The  court  instructs  the  Jury  that  the 
utmost  good  faith  is  required  of  an  agent  or 
broker,  and  if  they  believe  from  the  evidence 
that  the  said  J.  I.  Gilliss,  plaintiff  herein,  at 
the  time  it  is  alleged  he  was  acting  as  the 
agent  of  Paschall  &  Gresham,  the  defendants 
herein,  was  likewise  acting  for  the  vendees, 
the  Johnsons,  or  that  he  gave  the  said  John- 
sons private  information  without  the  knowl- 
edge of  Paschall  &  Gresham,  or  that  Pas- 
chall &  Gresham  were  prevented  from  re- 
ceiving their  price  through  the  misrepresen- 
tation of  the  said  Gilliss,  they  must  find  for 
the  defendants." 

7.  "The  court  instructs  the  Jury  that  the 
relation  of  principal  and  agent  is  a  confiden- 
tial one,  and  requires  the  utmost  good  faith 
from  the  agent  to  his  principal,  and  that  it 
is  the  duty  of  an  agent  to.  disclose  to  his 
principal  promptly,  frankly,  and  fully  his 
(the  agent's)  relations  to  the  subject  of  his 
agency,  and  all  information  coming  to  his 
knowledge  affecting  the  subject  of  his  agen- 
cy, and  that  if  they  believe  from  the  evi- 
dence that  the  said  J.  I.  Gilliss,  while  claim- 
ing to  act  as  agent  for  the  said  Paschall  & 
Gresham,  did  not  exercise  towards  them  the 
utmost  good  faith,  or  did  not  disclose  prompt- 
ly, fully,  and  frankly  to  said  Paschall  & 
Gresham  his  relations  to,  or  information  in  his 
possession  materially  affecting,  the  sale  of 
said  Lofton  property  to  Mrs.  Johnson,  or  the 
information  or  reports  given  or  made  by  him 
to  the  said  Mrs.  Johnson  in  regard  to  said 
property,  then  the  said  Gilliss  forfeited  any 
right  he  may  have  had  to  commissions,  and 
they  must  find  for  the  defendants.*' 

a  "The  court  instructe  the  jury  that  it 
was  the  duty  of  the  said  Gilliss,  if  they  be- 
lieve he  was  acting  as  an  agent  of  the  de- 
fendants, to  make  a  full,  frank,  and  prompt 


disclosure  of  his  relations  to  the  transaction, 
and  of  any  information  furnished  by  him  to 
the  Johnsons,  and  the  said  Gilliss  had  no 
right  to  leave  these  matters  to  conjecture 
and  inference,*  and  that  unless  he  made  such 
full,  frank,  and  prompt  disclosure  to  Pas- 
chall &  Gresham,  the  defendants  in  this  case, 
then  he  forfeited  any  right  to  commissions 
that  he  might  have  had,  and  they  should  flind 
for  the  defendants.  And  the  court  further 
instructs  the  Jury  that  the  law  does  not  in- 
quire whether  or  not  a  principal  was  injur- 
ed by  reason  of  such  failure  on  the  part  of 
the  agent  to  disclose  his  relations  to  the  sub- 
ject of  his  agency,  but  that  it  is  only  sufiA- 
cient  to  show  such  failure  to  deprive  the 
agent  of  any  right  to  commissions." 

9.  "If  the  Jury  believe  from  the  evidence 
that  the  plaintiff  is  entitled  to  recovery,  not 
under  the  contract,  but  on  account  qt  servic- 
es, then  such  amount  must  be  based  upon  the 
value  of  the  plaintiff's  services,  less  any  loss 
that  may  have  been  caused  by  the  failure  of 
the  plaintiff  to  carry  out  the  special  contract 
proved  in  this  case." 

Williams  &  Mullen,  for  plaintiffs  in  error. 
Braxton  &  Bggleston  and  R.  W.  Tomlin,  for 
defendant  in  error. 

GARI>WELL,  J.  This  action  of  assumpsit 
was  brought  by  the  plaintiff,  J.  I.  Gilliss,  to 
recover  of  the  defendants,  J.  R.  Paschall  and 
Thomas  Gresham,  partners  in  business  under 
the  firm  name  of  Paschall  &  Gresham,  com- 
missions alleged  to  be  due  the  plaintiff  upon 
a  sale  alleged  to  have  been  made  by  him,  or 
through  his  instrumentality,  of  a  certain 
tract  of  timbered  land  belonging  to  the  de- 
fendants. The  declaration  filed  contains  a 
special  count,  and  also  the  common  counts 
in  assumpsit,  to  which  the  defendants  plead- 
ed the  general  issue  of  non  assumpsit,  and  to 
a  judgment  for  $9,000  in  favor  of  the  plain- 
tiff this  writ  of  error  was  awarded. 

The  material  facts  in  the  case  are  as  fol- 
lows: 

In  May,  1909,  the  defendants  were  the 
owners  of  a  certain  tract  of  timbered  land, 
situated  in  Charleston  county,  S.  C.,  contain^ 
ing  about  10,000  acres,  and  known  as  the 
"Lofton  tract"  At  that  time  the  defendants 
were  engaged  in  negotiating  with  one  Boice 
and  associates,  of  Ashville,  N.  G.,  for  the 
sale  of  said  land  and  timber,  and,  at  the  re- 
quest of  Boice,  Paschall  employed  for  Boice 
and  associates  Gilliss,  who  was  a  resident  of 
Norfolk,  Va.,  to  estimate  said  tract  of  tim- 
ber. Boice  met  Gilliss  in  Charleston,  and 
took  him  upon  the  property,  where  he  in- 
structed Gilliss  to  make  and  furnish  him 
(Boice)  an  estimate  of  the  standing  timber 
thereon.  After  remaining  on  the  land  for 
a  week  or  more,  Gilliss  went  to  Savannah  and 
furnished  Boice  a  written  estimate  of  said 
timber,  putting  it  at  112,000.000  feet 

Gilliss,  being  impressed  with  the  fine  qual- 
ity of  the  timber,  asked  Paschall,  if  for  any 
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reason  Bolce  did  not  buy  it,  to  let  him  (Gil- 
llss)  try  to  sell  it,  and  inquired  upon  what 
price  he  would  allow  him  a  commission,  to 
which  Paschall  replied  that,  if  the  pending 
deal  did  not  go  through,  he  would  let  him 
(Gilliss)  make  an  attempt  to  sell  it,  and  in 
the  event  of  a  sale  at  the  price  of  $200,000 
bis  commission  should  be  6  per  cent:  Boice 
and  associates  were  unable  to  make  their 
financial  arrangements  to  purchase  the  prop- 
erty, and  about  the  1st  of  July,  1909,  Gil- 
liss asked  Paschall  to  meet,  in  Suffolk,  Va., 
one  W.  B.  Phillips  with  a  view  of  a  sale  to 
him;  but  Phillips  wanted  an  option  on  the 
property  at  $180,000,  which  Paschall  refused 
to  give,  nor  would  he  lower  his  price  of  $200,- 
000,  and  thereupon  the  negotiations  with 
Phillips  also  terminated. 

About  the  middle  of  August,  1909,  Gilliss 
asked  Paschall  to  put  in  writing  their  agree- 
ment, and  in  compliance  with  this  request 
Paschall,  on  August  14,  1909,  wrote  Gilliss  a 
letter  in  which  he  said:  "Confirming  my  con- 
versation with  you,  I  hereby  agree  to  pay 
yon  five  per  cent  commission  for  the  sale  of 
the  tract  of  timber  known  as  the  'Lofton 
tract,'  for  the  price  of  $200,000.  Your  com- 
missions to  be  paid  at  such  time  and  in  such 
manner  as  I  receive  the  money  from  said  sale. 
I  am  at  Ocean  View  Hotel,  and  would  like  to 
see  you.  If  this  letter  reaches  you  in  time, 
please  call  me  about  7  o'clock  this  p.  m.  and 
I  will  come  up  to  Norfolk  to  see  you." 

Gilliss  was,  and  had  been  for  12  or  more 
years,  in  the  employ  of  the  Greenleaf  John- 
son Lumber  Company,  of  Norfolk,  Va.,  as  its 
timber  estimator  and  buyer,  which  corpora- 
tion was  owned  or  controlled  by  a  Mrs.  J. 
G.  Johnson  and  her  son,  Ira  Johnson,  both  of 
Baltimore,  Md.;  she  being  the  secretary  and 
treasurer  and  he  the  general  manager  of  the 
company*  Soon  after  Gilliss  received  the 
above-mentioned  letter  from  Paschall,  Mrs. 
Johnson  wrote  Paschall,  whom  she  knew  and 
had  had  business  transactions  with  for  sever- 
al years,  stating  that  she  had  understood  this 
(the  "Lofton  tract")  to  be  a  very  fine  body  of 
timber,  and  requesting  Paschall  to  come  to 
see  her  about  purchasing  it  Prior  to  this 
Gilliss  had  taken  up  with  Mrs.  Johnson  the 
question  of  her  purchasing  the  said  tract  of 
timber,  advising  her  that  it  was  for  her  in- 
terest to  buy  it,  and  had  written  her  letters 
with  respect  to  the  timber. 

Paschall,  upon  being  requested  to  do  so  by 
Mrs.  Johnson,  went  at  the  end  of  August, 
1909,  to  Baltimore  to  see  her,  stating  to  her 
there  were  112,000,000  or  120,000,000  feet  of 
timber  on  the  property,  and  that  his  price 
was  $200,000.  Mrs.  Johnson  was  interested 
in  the  property,  saying  she  was  willing  to 
purchase  it  if  the  timber  proved  as  fine  qual- 
ity as  represented,  and  that  she  would  send 
her  son  (Ira  Johnson)  and  Gilliss  to  look  at 
the  timber  at  an  early  date.  She  did  not,  it 
seems,  at  that  time,  raise  any  question  about 
the  price  or  the  estimate  of  the  timber,  or 


disclose  to  Paschall  any  information  tliat 
had  been  furnished  her  by  Gilliss  or  any- 
one as  to  the  quantity  of  timber  upon  the 
land. 

During  the  first  week  in  September  follow- 
ing, Mrs.  Johnson  sent  her  son  and  Gilliss 
down  to  look  at  the  property,  and  after 
spending  a  day  or  two  upon  it  Ira  Johnson 
returned  to  Baltimore,  and  Paschall,  who 
had  met  Johnson  and  Gilliss  in  South  Caro- 
lina, went  to  Atlanta,  Ga.  Paschall  states 
that  he  first  told  Gilliss  of  his  intention  to 
go  to  Baltimore  the  next  week  to  close  the 
transaction  with  the  Johnsons,  and  requested 
Gilliss  to  accompany  him  for  that  purpose; 
that  Gilliss  notified  him  (Paschall)  that  he 
did  not  wish  to  have  anything  to  do  with 
the  transaction  and  was  through  with  it, 
and  that  Gilliss  got  out  of  reach  and  kept 
out  until  he  (Paschall)  went  to  Baltimore; 
but  this  statement  was  fiatly  contradicted  by 
the  plaintiff,  Gilliss.  At  all  events,  Paschall 
and  Gresham  went  to  Baltimore  on  Septem- 
ber 8,  1909,  for  the  purpose  of  closing  up  the 
transaction  at  the  price  they  had  named, 
$200,000,  as  they  (according  to  their  version 
of  what  had  transpired)  understood  that  the 
quality  of  the  timber  had  shown  up  all  right, 
but  as  they  claim,  were  there  (in  the  ab- 
sence of  the  plaintiff,  Gilliss)  told  by  the 
Johnsons  that  they  would  only  give  $180,000 
for  the  timber,  for  the  reason  that  Gilliss 
had  advised  them  that  there  were  only  from 
85,000,000  to  90,000,000  feet  of  timber  on  the 
property,  and  that  $2  ^v  1,000  feet  was  the 
best  price  that  could  be  given  by  them  for 
that  timber,  and  that  they  would  not  give 
any  more  because  of  said  estimate.  Paschall 
S^  Gresham  then  refused  to  sell  at  the  price 
offered  by  the  Johnsons,  and  returned  to 
their  hotel  and  endeavored  (as  they  say)  to 
get  into  communication  with  Gilliss  over  the 
long-distance  telephone,  to  notify  him  of  the 
situation  and  that  he  had  not  produced  a 
purchaser  according  to  his  contract,  but 
found  that  Gilliss  was  out  of  Norfolk  and 
could  not  be  reached.  That  night,  however, 
Paschall  &  Gresham,  still  in  the  absence  of 
and  without  communication  with  Gilliss, 
traded  said  property  to  the  Johnsons  at  a 
valuation  of  $180,000,  receiving  from  them  a 
satisfactory  settlement  of  the  purchase  price 
agreed  upon.  Gilliss  knew  nothing  of  the 
price  for  which  the  property  was  actually 
sold  until  the  sale  had  been  consummated, 
and  Paschall  wrote  him  as  to  what  had  oc- 
curred and  claimed  that  he  was  entitled  to 
no  commission  on  the  sale.  Gilliss  also  fiat- 
ly denies  that  he  made  the  statements  and 
estimate  which  Paschall  claims  that  Mrs. 
Johnson  used  in  inducing  the  defendants  to 
take  a  less  price  for  the  property  than  that 
originally  fixed  upon  it  by  them. 

There  is  no  room  to  question  that  the 
plaintiff,  Gilliss,  pursuant  to  his  contract 
with  the  defendants,  was  the  "efficient"  or 
"procuring"  cause  of  the  consummated  sale 
of   the   property   to   the   Johnsons — indeed. 


224 


75  SOUTHEASTERN  REPORTER 


(Va, 


there  Is  practically  no  conflicting  testimony 
on  this  point;  and  the  contention  that  the 
plaintiff  abandoned  his  employment  to  find 
a  purchaser  of  the  property  before  the  sale 
thereof  was  consummated  by  the  defendants 
is  equally  groundless. 

The  contention  of  the  defendants  is  that 
the  letter  of  August  14,  1909,  evidences  the 
contract  between  them  and  the  plaintiff,  and 
provides,  in  effect,  that  the  plaintiff  was  to 
receive  no  commission  or  compensation,  even 
though  the  property  was  actually  sold,  be- 
cause the  sale  was  not  at  the  price  of  $200,- 
000,  but  at  the  price  of  $180,000.  On  the 
other  hand,  the  plaintiff  contends  that,  as 
he  procured  the  purchasers  of  the  property, 
ready,  and  willing  to  purchase,  and  the  de- 
fendants accepted  said  purchasers  and  con- 
cluded a  sale  of  the  property  to  them,  though 
at  a  less  price  than  $200,000,  he,  the  plain- 
tiff, is  entitled  to  the  stipulated  commission 
of  5  per  cent,  on  the  price  agreeil  upon  and 
received  by  the  defendants  from  said  sale. 

[1]  The  question  as  to  bad  faith  on  the 
part  of  the  plaintiff,  urged  by  the  defend- 
ants, was  one  of  fact,  fairly  to  be  submitted 
to  the  jury,  which  was  done,  and  was  deter- 
mined by  the  jury  adversely  to  the  defend- 
ants* contention,  and  need  not  be  here  fur- 
ther considered. 

[2]  The  first  assignment  of  error  by  the 
defendants  is  to  the  refusal  of  the  court  to 
exclude  from  the  jury  all  evidence  intro- 
duced by  the  plaintUT  to  prove  a  claim  under 
the  common  counts,  or  quantum  meruit,  in 
his  declaration. 

We  do  not  see  any  merit  in  this  assign- 
ment of  error.  The  action  is  to  recover  com- 
pensation earned  and  due  for  services  that 
had  been  rendered,  and  the  declaration  was 
so  framed,  and  in  accordance  with  a  common 
practice  in  such  cases,  as  to  support  a  re- 
covery in  favor  of  the  plaintiff  for  the  price 
and  value  of  the  work  he  had  done,  either 
upon  the  theory  that  the  money  was  due  on 
an  express  contract  or  on  an  implied  con- 
tract Brown  &  Rives  v.  Ralston,  etc,  36 
Va.  632;   4  Minor  <3d  Ed.)  095,  099,  700. 

Moreover,  the  express  contract  alleged  pro- 
vided for  a  commission  of  6  per  cent,  and 
the  verdict  and  judgment  below  was  for  the 
amount  of  5  per  cent  of  the  price — $180,000 — 
at  which  the  property  was  sold,  and  every 
witness  testifying  as  to  the  value  of  the 
plaintifTs  services  stated  that  the  value  of 
the  services  was  at  least  equal  to  the  amount 
at  which  the  jury  fixed  it  None  put  it  at 
less,  and  some  put  it  higher. 

In  Smith  v.  Sharp,  162  Ala.  433,  50  South. 
381,  136  Am.  St  Rep.  52,  a  case  very  similar 
to  the  case  at  bar,  the  contract  of  employ- 
ment was  written  and  under  seal,  giving  the 
broker  or  agent  the  exclusive  right  to  seU 
the  land  within  a  given  time  at  a  fixed  price 
per  acre,  and  fixed  the  pay  of  the  agent  for 
making  the  sale.  The  agent,  as  in  this  case, 
introduced  to  the  owners  of  the  land  a  pro- 
spective purchaser,  and  the  owners,  conduct- 


ing the  negotiations  fbr  themselves,  conclud- 
ed a  sale  of  the  land  to  the  said  purchaser 
for  a  less  consideration  than  that  fixed  in 
the  agreement  with  the  agent  Authorized  to 
sell  the  land ;  and  the  court,  after  determin- 
ing that  Smith,  the  agent,  upon  the  facts  of 
the  case,  was  entitled  to  some  compensation, 
held  that  the  written  contract  of  employment 
was  competent  evidence  to  be  introduced  '*a8 
a  guide  for  the  jury  in  arriving  at  what  is 
reasonable  compensation."  In  other  words» 
the  court  held  that  while  the  agent,  Smith, 
was  not  entitled  to  recover  compensation  by 
reason  of  his  express  employment  in  writing 
by  the  owners  of  the  property,  he  was  en- 
titled to  recover,  upon  a  quantum  meruit, 
the  value  of  his  services,  and  that  the  ex- 
press contract  was  competent  evidence  to  be 
considered  by  the  jury,  along  with  all  other 
evidence,  as  a  guide  in  arriving  at  what  was 
reasonable  compensation  for  services  of  the 
kind  rendered,  and  as  an  indication  of  what 
the  parties  considered  would  be  reasonable. 
Smith  V.  Packard,  94  Va.  733,  27  &  E.  586, 
and  authorities  cited. 

[3]  On  September  9,  1909,  Paschall  wrote 
the  plaintiff,  Gllliss,  that  the  "Lofton  tracf^ 
had  been  sold,  but  he  (Gllliss)  would  receive 
no  commission.  If,  therefore,  the  plaintiff 
was  entitled  to  a  commission  on  said  sale  at 
.all,  a  right  of  action  therefor  accrued  to  him 
when  defendants  denied  that  right,  and  we 
are  unable  to  see  any  force  whatever  in  the 
defendants'  contention  that  it  was  error  to 
allow  the  plaintiff  interest  on  the  amount  of 
the  jury's  verdict  in  his  favor  from  Septem- 
ber 10,  1909,  instead  of,  if  at  all,  from  a 
later  date. 

[4]  We  do  not  deem  it  necessary  to  con- 
sider, seriatim,  the  Instructions  to  the  jury 
given  by  the  trial  court  (which  will  be  set 
out  with  the  ofiScial  report  of  this  opinion), 
or  those  refused.  The  six  instructions  ask- 
ed by  the  plaintiff,  and  given,  and  the  one 
asked  by  the  defendants,  amended,  and  giv- 
en, correctly  propounded  the  law  applicable 
to  the  facts  which  the  evidence  in  the  case 
tended  to  prove,  and  submitted  fully  and 
fairly  each  and  every  phase  thereof  to  the 
jury.  They  proceed  upon  the  theory  that  aa 
a  matter  of  law,  where  an  agent  contracts 
to  furnish  a  purchaser  for  lands  at  a  stipu- 
lated price,  and  such  agent  does  furnish  a 
purchaser,  whom  the  owner  accepts,  and,  in 
the  negotiation  of  the  transaction,  the  owner 
agrees  upon  and  accepts  a  different  price 
from  that  at  which  the  agent  was  instructed 
to  sell,  still  such  agent  would  be  entitled  to 
his  commission,  or  to  such  compensation  for 
his  ser\'ices  as  would  be  reasonable^  fair, 
and  just  under  all  the  facts  and  circum- 
stances of  the  case. 

The  cases  cited  for  the  defendants,  seem- 
ingly supporting  the  converse  of  the  propo- 
sition, Crockett  v.  Grayson,  98  Va.  357,  36 
S.  E.  477,  citing  McGavock  v.  Woodlief,  20 
How.  221,  15  L.  Ed.  884,  belong  to  the  class 
of  cases  in  which  no  sale  was  made^  cases 
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In  which  the  broker  secured  an  offer  of  a 
price  or  on  terms  other  than  his  employment 
stipulated,  which  offer  his  employer  rejected, 
and  in  which  cases  the  court,  in  denying 
tbe  right  of  the  broker  to  compensation,  said 
that  the  broker  was  required  to  produce  a 
purchaser  who  was  ready,  willing,  and  able 
to  purchase  at  the  price  and  on  the  terms 
prescribed  by  the  principal.  In  the  case 
here,  the  property  was  actually  sold,  con- 
veyed, and  paid  for. 

The  distinction  between  the  authorities 
supporting  the  propositions  of  law  propound- 
ed by  the  court's  instructions  and  those  re- 
lied on  by  the  defendants  is  very  clearly 
stated  in  Coleman  t.  Meade  (Ky.)  13  Bush, 
35S,  as  follows:  'The  true  doctrine  we  take 
to  be  this:  The  broker  undertakes  to  fur- 
nish a  purchaser,  and  is  bound  to  act  in 
good  faith  in  presetting  a  person  as  such, 
and  when  one  is  presented  the  employer  is 
not  bound  to  accept  him  or  to  pay  the  com- 
mission, unless  he  is  ready  and  able  to  per- 
form the  contract  on  bis  part  according  to 
the  terms  proposed;  but  if  the  principal  ac^ 
cepts  him,  either  upon  the  terms  previously 
proposed,  or  upon  modified  terms  then  agreed 
upon,  and  a  valid  contract  is  entered  into  be- 
tween the  principal  and  the  person  present- 
ed by  the  broker,  the  commission  is  earned. 
But  if,  as  was  the  case  in  McGavock  v. 
Woodlief,  20  How.  221,  16  L.  Ed.  8S4,  the 
principal  rejects  the  purchaser,  and  the  bro- 
ker claims  his  conmiission,  he  must  show,  not 
only  that  the  person  furnished  was  willing 
to  accept  the  offer  precisely  as  made,  but, 
in  addition,  that  he  was  an  eligible  pur- 
chaser, and  such  as  the  principal  was  bound, 
as  between  himself  and  the  broker,  to  ac> 
cept" 

In  Arents  v.  Gasselman,  110  Va.  500,  66  S. 
E.  820,  Thos.  F.  Jeffress,  agent  for  the  de- 
fendant, George  Arents,  requested  in  writing 
the  real  estate  firm  of  Gasselman  &  Ck>.,  com- 
posed of  J.  R.  Hockaday  and  Lawrence  Gas- 
selman, to  *'please  list  for  sale"  the  farm  of 
the  defendant,  Arents,  in  Henrico  county, 
Va.,  known  as  "Bloomingdale,"  containing 
280  acres,  **for  $50,000."  After  describing 
the  farm,  the  said  writing  continued:  "My 
price  is  fifty  thousand  dollars  ($50,000).  $20,- 
000  of  said  amount  I  want  in  cash,  and  the 
balance  on  one  and  two  years.  Now,  if  this 
property  is  sold  by  you  or  through  your  in- 
strumentality, I  will  pay  you  three  (3)  per 
cent  commission,  to  be  taken  out  of  the  cash 
payment"  The  Bloomingdale  farm  was  sold 
by  Arents*  agent  to  a  purchaser  procured 
through  the  instrumentality  of  Gasselman, 
for  $30,000  instead  of  $50,000,  and  the  cash 
payment  was  only  $5,000,  instead  of  $20,000. 
After  the  firm  of  Gasselman  &  Co.  was  au- 
thorized, as  stated,  to  find  a  purchaser  for 
Bloomingdale,  and  before  said  sale  thereof 
was  made,  J.  R.  Hockaday  withdrew  from 
said  firm,  and  Gasselman  continued  business 
under  the  same  firm  name;  so  that,  in  the 
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suit  of  Gasselman  against  Arpnts  to  recover 
his  commission  on  said  sale,  one  of  the  ques- 
tions involved  was  whether  said  contract, 
originally  made  with  the  firm  of  Gasselman 
&  Co.,  as  then  constituted,  continued  in  force 
after  Hockaday's  retirement  and  became  a 
contract  between  the  new  firm  and  the  de- 
fendant, Arents;  but  with  that  question  we 
'have  no  concern  here,  except  in  so  far  as  the 
statement  of  the  fact  will  serve  to  make 
more  intelligible  the  instruction  in  the  case 
to  which  we  will  now  advert 

In  dealing  with  instruction  No.  1,  given  to 
the  Jury  in  that  case  for  the  plaintiff,  over 
the  objection  of  the  defendant,  this  court 
said  it  was  '*free  from  reasonable  objection." 
It  told  the  Jury  that,  if  they  believed  from 
the  evidence  that  the  aforesaid  contract  with 
Hockaday,  Gasselman  &  Go.  was  continued 
in  force,  so  as  to  become  a  contract  with  the 
new  firm  aforesaid,  "and  that  thereby  the 
plaintUfs  were  authorized  to  sell  said  fftrm 
under  the  contract  with  Hockaday,  Gassel- 
man &  Co.,  you  must  find  for  the  plaintiffs, 
if  you  believe  from  the  evidence  they  sold 
or  were  instrumental  in  selling  to  W.  R. 
Smith,  as  a  purchaser  of  said  farm,  and  that 
he  actually  purchased  the  same,  even  though 
you  believe  from  the  evidence  the  said  Jef- 
fress  closed  with  said  purchaser  at  the  re- 
duced price  of  $30,000." 

In  that  case  the  verdict  and  Judgment 
were  for  3  per  cent  commissions  in  favor  of 
the  plaintiff  on  $30,000,  the  amount  for 
which  Bloomingdale  farm  was  actually  sold, 
which  Judgment  this  court  affirmed. 

The  same  principle  is  recognized  and  ap- 
proved in  Ice  V.  Maxwell,  61  W.  Va.  0,  55  S. 
E.  809,  cited  in  Arents  v.  Gasselman  with 
approval.  The  material  facts  in  the  case 
were  very  similar  to  facts  in  this  case,  and 
the  opinion  of  the  court  discusses  fully  the 
principles  of  law  applicable  to  the  facts,  cit- 
ing a  great  number  of  authorities,  and  af- 
firms the  Judgment  of  the  trial  court  in  fa- 
vor of  the  broker  or  agent  for  the  commis- 
sion claimed  by  him  on  the  amount  of  the 
sale  of  the  property  as  actually  made  by  the 
owner. 

In  Hovey  v.  Aaron,  133  Mo.  App.  673,  113 
,  S.  W.  718,  the  defendant  sought  to  maintain 
the  principle  of  law  contended  for  by  the 
defendants  in  this  case,  and  in  holding  that 
instructions  sanctioning  the  principle  were 
erroneous,  and  that  the  plaintiffs  were  en- 
titled to  a  recovery,  the  opinion  of  the  court 
said:  ^'The  principle  of  law  declared  in  all 
these  instructions  is  not  supported  either 
upon  reason  or  the  weight  of  authority. 
•  •  •  On  the  hypothesis  of  fact  that 
Braley  was  not  willing  to  buy  at  the  price 
plaintiffs  were  authorized  to  offer,  but  for 
$1,000  less,  it  would  result  in  the  grossest 
Injustice  should  we  say,  as  was  said  in  the 
instructions  under  consideration,  that  such 
fact  would  preclude  a  recovery  by  the  plain- 
tiffs.   If  defendant,  while  plaintiffs'  author- 
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ity  to  Bell  stood  unrevoked,  chose  to  sell  the 
property,  either  In  person  or  through  anoth- 
er agent,  to  a  customer  procured  by  the  ef- 
forts of  plaintiffs,  for  a  less  price  tiian  that 
which  plaintiffs  were  ai^thorized  to  offer, 
that  was  his  privilege;  but  he  will  not  be 
permitted  to  reap  the  fruits  of  plaintiffs' 
labor,  and  then  deny  them  their  Just  re- 
ward." See,  also,  Glade  v.  Mining  Co.,  129 
Mo.  App.  443,  107  S.  W.  1002;  Hogan  v. 
Slade,  98  Mo.  App.  44,  71  S.  W.  1104,  and 
cases  cited;  Kock  v.  Emmerling,  22  How.  72, 
16  li.  Ed.  292;  Carnes  v.  Finigan,  196  Mass. 
128,  84  N.  E.  324;  Dexter  ▼.  Campbell,  137 
MasD.  198;  Henry  v.  Stewart,  185  111.  448, 
57  N  B.  190;  Hafner  v.  Harron,  165  111.  242, 
46  N.  E.  211,  and  cases  cited;  Hubachek  v. 
Qazzard,  83  Minn.  437,  86  N.  W.  426. 

In  Lawson  v.  Black,  etc.,  Co.,  53  Wash. 
614,  102  Pac.  759,  the  court  said :  **It  Is  not 
disputed  that  the  appellant  actually  agreed 
to  pay  5  per  cent,  on  $1,500,000  in  the  event 
of  a  sale  at  that  price.  When  it  afterwards 
voluntarily  reduced  the  selling  price,  the 
respondents  were  entitled  to  a  ratable  com- 
mission on  such  reduced  price.  In  Martin 
V.  Silliman,  53  N.  Y.  615,  the  second  sylla- 
bus reads  as  follows:  'Where  a  broker,  who 
who  is  employed  to  sell  property  at  a  given 
price  and  for  an  agreed  commission,  has 
opened  a  negotiation  with  a  purchaser,  and 
the  principal,  without  terminating  the  agen- 
cy or  the  negotiations  so  commenced,  takes 
it  into  his  own  hands  and  concludes  a  sale 
for  a  less  sum  than  the  price  fixed,  the  bro- 
ker Is  entitled,  at  least,  to  a  ratable  propor- 
tion of  the  agreed  commission.* " 

The  following  cases  are  also  in  point: 
Morris  v.  Francis,  75  Kan.  580,  89  Pac.  901; 
Jones  T.  Adler,  34  Md.  440;  Pierce  v.  Nich- 
ols, 50  Tex.  Clr.  App.  443,  110  S.  W.  206; 
Hoadley  v.  Savings  Bank,  71  Conn.  640,  42 
Atl.  667;  Stewart  v.  Mather,  32  Wis.  344; 
Welch  V.  Young  (Iowa)  79  N.  W.  59;  Levy 
V.  Wolf,  2  Cal.  App.  491,  84  Pac.  313;  Keys 
T.  Johnson,  68  Pa.  42. 

In  the  last-named  case,  the  court,  after 
showing,  by  the  great  weight  of  authority, 
the  right  of  the  broker  or  agent  to  the  com- 
pensation he  claimed,  upon  a  state  of  facts 
similar  to  those  in  the  case  we  have  under 
consideration,  said  in  its  opinion,  inter  alia: 
"If  'vendors  were  permitted,'  said  Woodruff, 
J.,  to  emi>loy  brokers  to  look  up  purchasers, 
and  call  the  attention  of  buyers  to  property 
which  they  desired  to  sell,  limiting  them  as 
to  terms  of  sale,  and  then,  when  such  pur- 
chasers were  negotiating,  take  the  matter  in 
their  own  hands,  avail  themselves  of  the 
labor,  services,  and  expenses  of  the  broker 
in  bringing  the  property  into  market,  and 
accomplish  a  sale  by  an  abatement  in  the 
price,  and  yet  refuse  to  pay  the  broker  any- 
thing, the  business  of  a  broker  would  not  be 
worth  pursuing.  Gross  Injustice  would  be 
done.     Eivery    unfair   and    Illiberal    vendor 


would  limit  his  property  at  a  price  slightly 
above  the  market,  and  make  use  of  the  bro- 
ker to  bring  it  into  notice,  and  then  make  his 
own  terms  with  the  buyers,  who  were  In 
reality  procured  by  the  efforts  of  the  agent.' " 

The  case  of  Long  v.  Flory  &  Garber,  72  S. 
E.  723,  recently  decided  by  this  court,  was 
very  different  from  the  case  we  now  have 
in  hand.  In  the  former  case  the  contract 
between  the  owner  and  the  agent  fixed  a 
minimum  price  at  which  the  property  waa 
to  be  sold,  and  the  agent  failed  to  find  a  pur- 
chaser or  to  effect  a  sale  at  the  stipulated 
price.  Moreover,  there  was  no  evidence 
tending  to  prove  that  the  principal  had 
wrongfully  prevented  the  agent  from  making 
a  sale  at  such  price,  or  had  waived  the  strict 
performance  of  the  contract 

Other  questions  raised  in  the  petition  for 
this  writ  of  error,  and  argued,  we  have  not 
discussed,  I  because  deemed  Immaterial  or 
wholly  without  merit 

Upon  the  whole  case,  we  are  of  opinion 
that  as  the  trial  court  fully,  fairly,  and  cor- 
rectly Instructed  the  Jury  as  to  the  law  upon 
every  phase  thereof  presented  in  the  plead- 
ings and  evidence.  It  did  not  err  in  refus- 
ing the  instructions  asked  for  by  the  de- 
fendants, which  were  rejected,  and  that  the 
evidence  was  ample  to  sustain  the  jury's 
verdict  Therefore  the  judgment  upon  the 
verdict  is  affirmed. 

Affirmed. 


(lis  Va.  680) 

GRAY  V.  ATLANTIC  TRUST  &  DEPOSIT 

OO.,  Inc.,  et  al. 

(Supreme  Clourt  of  Appeals  of  Virginia.    June 

.     13,  1912.) 

1.  Cangellatioit  of  Insteuiocnts  ((  37*)— 
Pleading — Bill. 

A  bill  to  set  aside  a  trust  deed  or  chattel 
mortgage  on  the  ground  that  it  was  invalid  and 
fraudulent  per  se  need  not  allege  facts  showing 
a  fraudulent  intent  on  the  part  of  the  grantor 
or  grantee,  the  nuvamen  being  that  the  mort- 
gage was  not  sufficient  as  a  matter  of  law,  and 
so  intentional  or  actual  fraud  is  unnecessary  to 
its  invalidity. 

[E3d.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  H  66-80;  Dec  Dig. 
§37.*] 

2.  Fraudulent  Oonvstanoib  d  9*)— Iwva- 
LiDiTY— Actual  £^raud. 

Actual  or  intentional  fraud  need  not  he 
imputed  to  the  grantee,  the  trustee,  or  any  one 
else  concerned,  to  hold  a  mortgage  or  deed  of 
trust  of  personal  property  fraudulent  in  law. 

[E3d.  Note.— Por  other  cases,  see  Fraudulent 
Conveyances,  Cent  D&g.  SS  10-14;    Dec.  Dig. 

3.  Chattel  Mobtgaoes  (J  188*)— Invaliditt 
— Fbaud  as  a  Mattes  of  Law. 

Where  a  deed  of  trust  given  on  a  stock  of 
china,  which  was  an  exhibit  at  a  fair  building, 
to  secure  a  note,  recited  that  the  party  of  the 
first  part  granted  unto  the  trustee  the  stock  of 
china,  but  that  the  grantor  should  remain  In 
quiet  possession  and  take  the  profits  thereof  to 
his  own  use  until  default  should  he  made  in 
the  payment  of  the  note,  it  was  fraudulent  in 


*For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  A  R^*r  Indexes 
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law  and  void,  because  giving  the  grantor  and 
debtor  a  means  to  defraud  his  other  creditors, 
and  so  it  could  not 'be  enforced  by  the  bene- 
ficiary against  other  creditors  of  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages. Cent  Dig.  §§  399-404;  Dec.  Dig.  S 
188.*] 

Appeal  from  Law  and  Chancery  Court  of 
City  of  Norfolk. 

Bill  by  Earl  S.  Gray,  as  assignee,  against 
the  Atlantic  Trust  &  Deposit  Company,  In- 
corporated, and  another.  From  a  decree 
for  defendants,  plaintiff  appeals.  Reversed 
and  remanded. 

Morris,  Gamett  &  Gotten,  for  appellant 
Jeffries,  Wolcott,  Wolcott  &  Lankford,  for 
appellees. 

GARDWELL,  J.  The  controlling  question 
to  be  decided  in  this  case  is  whether  or  not 
the  deed  of  trust,  validity  of  which  is  at- 
tacked by  appellant,  is  fraudulent  per  se. 

During  the  year  1907  an  exposition,  known 
aa  the  Jamestown  Ter-Centennial  Exposition, 
was  held  in  or  near  the  city  of  Norfolk,  Va., 
and  incident  to  the  operation  of  the  said 
exposition  one  C.  M.  Rosenthal,  a  nonresi- 
dent of  the  state,  came  to  Norfolk  and 
leased  a  certain  space  in  one  of  the  buildings 
of  the  Exposition  Company,  for  the  purpose 
of  conducting  therein  what  was  termed  the 
^'Austrian  Exhibit"  Pursuant  to  his  pur- 
pose, Rosenthal  purchased  of  several  busi- 
ness concerns  of  New  Tork  City  large  quan- 
tities of  crockery,  china,  glassware,  and 
other  fancy  articles  made  of  china  and  glass, 
such  purchases  being  made  by  Rosenthal  on 
credit,  and  among  them  a  large  bill  of  goods 
from  the  firm  of  Lazarus,  Rosenfeld  &  Ley- 
man,  the  assignors  of  appellant.  Gray, 
amounting  to  $1,639.32,  which  sum  Rosenthal 
neglected  to  pay. 

With  the  stock  of  china,  glassware,  and 
fancy  goods,  etc,  acquired  by  Rosenthal  to 
make  up  his  "Austrian  Exhibit,"  he  proceeded 
to  establish  an  imposing  place  of  business  in 
the  building  of  the  Exposition  Company,  oc- 
cupying the  space  in  the  building  set  apart 
to  him,  employing  a  force  of  clerks,  and 
proceeded  to  dispose  of  his  supply  of  goods, 
etc.,  as  is  usually  done  in  the  conduct  of  a 
retail  store  or  other  mercantile  business,  re- 
placing the  articles  sold  with  others  bought 
from  time  to  time. 

About  60  days  after  the  opening  of  the 
Exposition,  and  apparently  before  his  said 
business  could  have  become  successful,  Ro- 
senthal borrowed  $1,000  from  appellee,  the 
Atlantic  Trust  &  Deposit  Company,  execut- 
ing his  negotiable  note  therefor,  payable 
60  days  after  date,  and  to  secure  its  pay- 
ment, and  of  '*any  note  or  notes  given  in 
curtail  or  renewal  of  same,"  he  conveyed 
his  stock  of  china,  glassware,  etc.,  to  Floyd 
Hughes,  trustee;  the  language  of  the  deed, 
so  far  as  pertinent  to  the  issue  here,  being 
as  follows: 


'The  said  party  of  the  first  part  doth 
grant  unto  the  said*  trustee  the  following 
proi)erty,  to  wit:  All  that  certain  exhibit 
stock  of  china,  glassware,  pottery,  and  sim- 
ilar articles,  now  situate,  lying,  and  being 
In  that  section  of  the  Liberal  Arts  and  Man- 
ufactures Building  of  the  Jamestown  Ter- 
centennial Exposition,  in  the  county  of  Nor- 
folk, in  the  state  of  Virginia,  assigned  by  the 
governors  of  said  Exposition  Company  to  the 
said  Charles  M.  Rosenthal  in  said  building 
at  said  Exposition,  including  all  articles  as 
are  now  in  said  exhibit,  or  that  may  be 
hereafter  placed  there  during  said  Exposi- 
tion. •  •  •  And  upon  the  further  trust 
that  the  said  grantor  shall  remain  in  quiet 
possession  of  the  above  granted  and  describ- 
ed property,  and  take  the  profits  thereof  to 
his  .own  use,  until  default  is  made  in  the 
payment  of  the  debt  aforesaid,"  etc. 

After  this  trust  deed  was  executed,  Ro- 
senthal continued  to  conduct  his  business  as 
before,  selling  by  himself  and  with  the  as- 
sistance of  his  clerks  the  articles  going  to 
make  up  his  said  exhibit,  replacing  some,  at 
least,  of  the  articles  sold  with  others  pur- 
chased, and  in  the  course  usually  pursued  in 
the  ordinary  conduct  of  any  retail  business. 
In  November,  1907,  before  the  dose  of  the 
Exposition,  Rosenthal,  who  had  been  un- 
successful in  his  venture,  absconded  from 
the  state,  and  Lazarus,  Rosenfeld  &  Leyman 
proceeded  to  bring  suit  and  to  obtain  an  at- 
tachment on  his  assets,  consisting  only  of 
his  said  exhibit,  which  had  been  greatly  re- 
duced in  quantity  and  value.  Other  credi- 
tors of  Rosenthal  then  proceeded  to  file  an 
involuntary  petition  in  bankruptcy  against 
him,  but  these  proceedings  were  dismissed 
and  need  not  be  further  referred  to. 

Lazarus,  Rosenfeld  &  Leyman  obtained 
final  Judgment  on  their  attachment,  which 
Judgment  they  assigned  to  the  appellant, 
Gray,  who  thereupon  instituted  this  suit  in 
equity  for  the  collection  of  his  said  Judg- 
ment, and  to  that  end  to  have  set  aside  as 
void  in  law  the  said  deed  of  trust  to'  Floyd 
Hughes,  trustee. 

Prior  to  the  filing  of  the  bill  in  this  caus^ 
the  assets  of  Rosenthal  were,  by  consent  oi 
parties  interested,  dis];)Osed  of,  and  the  net 
proceeds  of  their  sale,  amounting  to  $1,625.- 
86  deposited  in  the  National  Bank  of  Com- 
merce, in  Norfolk  city,  to  await  a  final  ad^ 
Judication  of  the  rights  of  the  parties  inter- 
ested therein.  The  court  below  denied  the 
prayer  of  appellant's  bill,  and  dismissed  the 
same,  and  from  the  decree  carrying  out  said 
ruling  this  appeal  was  taken. 

[1 ,2]  It  is  the  contention  of  appellees  that 
as  "there  is  no  allegation  of  fraudulent  in- 
tent made  in  the  bill,  and  no  facts  set  out 
to  show  this  deed  operates  as  a  fraud  upon 
the  creditors  of  said  Rosenthal,"  the  bill  is 
insufficient  to  support  the  relief  prayed,  and, 
therefore,  no  other  decree  in  the  cause  than 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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tliat  complained  of  conld  have  been  entered. 

This  contention  proceeds,  and  erroneously, 
as  we  view  the  case,  upon  the  theory  that, 
as  the  bill  does  not  allege  fraudulent  intent, 
no  relief  could  be  granted  ui)on  It,  although 
the  deed  itself  showed  upon  Its  face  that 
the  powers  reserved  to  the  grantor  over  the 
property  conveyed  were  adequate  to  defeat 
its  avowed  purposes. 

The  gravamen  of  the  averments  In  the  bill 
is,  not  that  the  deed  was  made  with  fraud- 
ulent intent  on  the  part  of  the  grantor,  with 
knowledge  on  the  part  of  the  trustee  or  bene- 
ficiary of  such  fraudulent  intent,  and  was 
therefore  void  as  to  other  creditors  of  the 
grantor,  but  that  the  deed,  upon  its  face,  is 
fraudulent  and  void  per  se.  The  issue  pre- 
sented is  not  one  of  fact,  wherein  all  the 
facts  requisite  to  constitute  the  fraud  charg- 
ed must  be  set  out  in  the  bill  and  proved, 
but  a  question  of  law,  to  be  determined  by 
Judicial  construction  of  the  deed  itself,  which 
is  exhibited  with  the  bill  as  a  part  thereof. 

To  hold  a  mortgage  or  deed  of  trust  fraud- 
ulent in  law,  it  is  not  necessary  to  impute 
actual  or  intentional  fraud  to  the  grantor, 
the  trustee,  or,  indeed,  to  any  one  concerned. 
Catt,  Trustee,  ▼.  Knabe  &  Co.,  d3  Va.  736, 
26  S.  E.  246. 

[S]  The  case  made  by  the  bill  in  this  cause 
must  stand  or  fall  by  that  line  of  cases  to 
which  belong  Hughes,  Effinger  &  Co.  v.  Ep- 
ling,  d3  Va.  424,  25  S.  B.  105  and  Catt,  Trus- 
tee, V.  Enabe  &  Co.,  supra,  where  the  issue 
decided  was  whether  or  not  the  ];)Owers  over 
the  property  reserved  to  the  grantor  in  the 
conveyance  were  incompatible  with  the  avow- 
ed purposes  of  the  trust  and  adequate  to  the 
defeat  thereof.  It  is  true  that  in  the  first 
named  of  these  cases  the  grantor  was  in  the 
business  of  a  retail  merchant;  but  the  prin- 
ciple of  law  upheld  was  that  where  a  deed 
of  trust,  executed  to  secure  the  payment  of 
a  debt,  or  to  indemnify  the  surety  of  the 
principal  debtor,  reserves  to  the  grantor  the 
right  to  remain  in  the  possession  and  enjoy- 
ment of  the  property  conveyed  until  default 
is  made  in  the  payment  of  the  debt  secured, 
where  such  a  reservation  is  inconsistent  with 
the  purposes  of  the  conveyance  and  adequate 
to  defeat  them,  such  a  deed  is  fraudulent 
per  se. 

The  opinion  by  Buchanan,  J.,  after  ad- 
verting to  the  fact  that  there  was  not  only 
no  provision  in  the  deed  that  the  grantor 
was  to  account  to  the  trustees  for  the  pro- 
ceeds of  sales  made  by  him  while  in  posses- 
sion of  the  trust  property,  but  no  recogni- 
tion that  such  sales  were  to  be  for  their 
benefit,  and  the  terms  of  the  trust  excluded 
any  such  idea,  and  necessarily  implied  that 
he  had  the  right  to  dispose  of  the  goods  in 
his  business  for  his  own  benefit,  and  to  con- 
tinue to  do  so  as  long  as  the  negotiable 
notes  intended  to  be  secured  could  be  re- 
newed, and  the  party  secured  was  content 
not  to  require  a  sale,  says;  *The  law  does 


not  authorize  such  agreements.  A  creditor, 
in  securing  himself,  must  be  careful  that 
the  contract  by  which  he  is  secured  does  not 
contain  provisions  which  do  not  benefit  him, 
but  which  benefit  the  debtor,  and  were  so 
intended,  and  are  prejudicial  to  other  credi- 
tors. It  does  not  allow  the  creditor  to  make 
use  of  his  own  debt  for  any  other  purpose 
than  his  own  indemnity.  When  he  goes  be- 
yond this,  and  puts  into  the  contract  pro- 
visions which  have  the  effect  of  shielding 
his  debtor,  by  allowing  him  to  dispose  of  the 
trust  subject  for  his  own  purposes,  and  by 
which  other  creditors  are  hindered  and  de- 
layed in  the  collection  of  their  debts,  the 
contract  cannot  be  upheld.  The  power  re- 
tained was  incompatible  with  the  avowed 
purpose  of  the  grantor  to  furnish  Indenmity 
to  his  creditor  and  Indorser,  and  is  fully 
adequate  to  the  defeat  of  the  provision  of 
the  deed  of  trust" — citing  Lang  v.  Lee,  24 
Va.  410,  and  Addington  v.  Etheridge,  53  Va. 
436,  where  it  was  held  that  similar  reser- 
vations of  power  and  control  over  the  trust 
subject  to  the  grantor,  renders  his  convey- 
ance fraudulent  per  se  and  void  as  to  other 
creditors.  Speaking  of  the  two  cases  dted, 
Judge  Buchanan  further  said :  'The  doctrine 
laid  down  in  those  cases  has  been  uniformly 
recognized  and  followed  by  this  court"— cit- 
ing a  large  number  of  the  cases  referred  to. 

In  Catt,  Trustee,  t.  Knabe  &  Co.,  supra, 
the  principle  Is  fully  recognized  and  follow- 
ed, and  because  the  deed  In  that  case,  con- 
veying to  a  trustee  real  and  personal  prop- 
erty, consisting  of  buildings  and  furniture 
and  appliances  suitable  for  the  conduct  of 
a  school,  authorized  the  trustee  to  conduct 
a  school  for  a  period  of  18  months,  and  to 
that  end  to  employ  all  necessary  tutors  and 
other  agents,  and  to  pay  them  out  of  the 
trust  fund,  preferring  the  salaries  of  such 
tutors  and  agents  and  the  running  expenses 
of  the  school  to  the  creditors  secured,  it 
was  considered  that  such  a  reservation  of 
power  and  control  over  the  trust  subject  was 
Incompatible  with'  the  purposes  of  the  con- 
veyance and  adequate  to  defeat  its  purposes, 
and  the  conveyance  was  held  to  be  fraudu- 
lent per  se. 

The  dissent  In  that  case  by  Judges  Riely 
and  Buchanan  was  not  because  they  were  of 
opinion  that  the  principle  of  law  considered 
and  approved  did  not  apply  in  that  cl&ss  of 
cases,  but  because,  in  their  opinion,  the  deed 
did  not  expressly  charge  the  corpus  with 
the  debts  that  might  be  incurred  by  the  trus- 
tee in  continuing  the  school,  and  were  doubt- 
ful as  to  whether  the  law  would  necessarily 
imply  the  charge  from  the  language  of  the 
deed. 

Among  the  cases  relied  on  by  appellees 
here  is  Norris  v.  Lake,  89  Va.  516,  16  S.  E. 
663.  In  that  case  the  court  does  say  that 
fraud  in  such  a  case  is  never  presumed,  un- 
less the  terms  of  the  instrument  attacked 
preclude  any  other  inference,  and  that  fraud 
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1b  not  an  irresistible  inference  from  a  provi- 
sion in  a  deed  of  trust  postponing  a  sale 
for  a  reasonable  length  of  time  and  reserv- 
ing the  use  of  the  property  to  the  grantor 
in  the  meantime;  but  in  the  opinion  by 
Lewis,  P.,  stress  is  laid  upon  the  fact  that 
tile  deed  in  question  did  not  reserve  to  the 
grantor,  as  in  Lang  v.  Lee  and  other  cases, 
power  of  sale,  or  any  other  power  incompati- 
ble with  the  avowed  purposes  of  the  trust 

In  Brockenbrough  v.  Brockenbrough,  72  Va. 
580,  the  opinion  by  Burks,  J.,  quotes  from 
Dance  v.  Seaman,  52  Va.  778,  that  *'the  pre- 
sumption of  law  is  in  favor  of  honesty,  and 
the  court  cannot  presume  fraud,  unless  the 
terms  of  the  instrument  preclude  any  other 
inference*';  but  the  opinion  also  says: 
"There  is  no  doubt  that  the  provisions  of  a 
mortgage  or  deed  of  trubt  may  be  of  such 
a  character  as  of  themselves  to  furnish  evi- 
dence sufficient  to  Justify  the  inference  of 
fraudulent  intent  Such  is  the  case  where 
the  grantor  reserves  a  power  over  the  con- 
veyed property  incompatible  with  the  avow- 
ed purposes  of  the  trust  adequate  to  the 
defeat  thereof."  The  grantor,  John  W. 
Brockenbrough,  executed  the  three  deeds 
under  consideration  in  that  case,  covering 
chiefly  real  estate,  but  in  one  of  them,  the 
one  deemed  of  the  most  importance,  in  ad- 
dition to  the  large  amount  of  real  estate 
described  therein,  certain  personal  property 
was  conveyed,  consisting  for  the  most  part 
of  crops  and  stock  of  horses,  mules,  and 
cattle.  There  was  nothing  in  the  main  deed 
to  show  any  power  whatever  in  the  grantor 
to  dispose  of  the  subject-matter,  and,  while 
he  was  allowed  to  remain  in  possession  of 
the  real  estate,  together  with  the  farming 
implements,  horses,  mules,  and  cattle  that 
constituted  the  complement  of  the  farm,  and 
to  have  the  use  thereof,  the  language  of  the 
conveyance  reserving  in  the  grantor  posses- 
sion and  use  of  the  property  admitted  of  no 
construction  that  authorized  or  could  have 
resulted  in  the  sale  of  the  corpus  itself,  and 
the  opinion  of  the  court  very  plainly  points 
out  that  the  only  effect  of  the  reservations 
that  could  possibly  have  accrued  to  the  bene- 
fit of  the  grantor  was  a  mere  postponement 
of  the  sale  of  the  property. 

The  wise  policy  of  the  law  and  the  dis- 
tinction it  makes  between  that  class  of  cas- 
es in  which  the  mortgage  or  deed  of  trust 
reserves  to  the  grantor  power  over  the  prop- 
erty conveyed  incompatible  with  the  avowed 
purposes  of  the  trust,  adequate  to  the  defeat 
thereof,  and  those  cases  in  which  the  effect 
of  the  reservations  that  could  only  accrue 
to  the  grantor  was  a  mere  postponement  of 
the  sale  of  the  property,  the  use  and  control 
of  it  until  default  in  the  payment  of  the 
debt  secured,  and  reservations  of  like  Im- 
port, is  clearly  pointed  out  in  Gatt  Trustee, 
V.  Knabe  &  Co.,  supra.  In  that  case  the  ef- 
fect of  the  court's  ruling  is  that  a  deed  of 
trust   on   personal   property,    regardless   of 


whether  or  not  it  is  a  shifting  stock  of  mer- 
chandise, containing  reservations  in  favor 
of  the  grantor,  or  in  favor  of  the  trustee 
charged  with  the  duty  of  executing  the  trust, 
which  are  sufficient  to  defeat  the  purposes  of 
the  trust,  renders  the  deed  void  as  to  the 
creditors  of  the  grantor. 

In  the  case  now  in  Judgment  the  reserva- 
tion in  the  deed  in  favor  of  the  grantor  is 
that  he  shall  remain  "in  quiet  and  peaceable 
possession  of  the  above  granted  and  de- 
scribed property  and  take  the  profits  thereof 
to  his  own  use  until  default  is  made  in  the 
payment  of  the  debt  aforesaid,*'  etc. ;  while 
the  very  nature  of  the  property  conveyed — 
"stock  of  china,  glassware,  and  similar  ar- 
ticles now  situate  *  •  •  constituting  the 
exhibit  of  the  said  Charles  M.  Rosenthal  in 
said  building  at  said  Exposition'* — ^would 
exclude  any  Idea  of  profits  to  inure  to  the 
grantor  other  than  such  as  he  might  realize 
from  a  sale  or  sales  of  the  property,  which 
was  the  construction  put  upon  the  reserva- 
tion and  actually  pursued  by  the  grantor. 
It  will  not  do  for  the  beneficiary  in  the 
deed  to  say  that  the  sales  made  by  the  gran- 
tor were  without  its  knowledge,  and  were 
made  contrary  to  an  agreement  between  him 
and  the  trustee,  or  the  beneficiary  in  the 
deed.  The  question  is:  Did  the  deed  re- 
serve to  the  grantor  the  power  to  make  the 
sales,  and  thereby  defeat  the  purposes  of  the 
deed?  In  other  words,  were  the  agreements 
or  conditions  contained  in  the  deed  of  trust 
of  such  a  character  that  If  carried  out,  they 
would  be  sufficient  to  defeat  the  purposes 
of  the  deed,  independent  of  what  the  inten- 
tion of  the  parties  might  have  been  by  rea- 
son of  some  extrinsic  agreement? 
'  As  we  view  the  language  of  the  deed,  in 
the  light  of  the  authorities  to  which  we  have 
adverted,  such  powers  and  control  of  the 
property  conveyed  were  reserved  to  the  gran- 
tor therein  as  were  adequate  to  defeat  the 
avowed  purpose  of  the  trust  and,  therefore, 
the  deed  is  fraudulent  per  se. 

There  is  no  merit  in  the  final  contention 
of  appellees  that  because  the  property  con- 
veyed in  the  trust  deed  was  "an  exhibit,** 
and  not  a  stock  of  merchandise,  the  deci- 
sions of  this  and  other  courts,  relied  on  by 
appellant  in  support  of  his  contention  that 
the  deed  is  null  and  void  because  fraudulent 
in  law  upon  its  face,  do  not  apply.  The 
deed  calls  the  property  conveyed  both  an 
exhibit  and  a  $tock  of  gooda^  and,  whether  it 
be  called  the  one  or  the  other,  the  grantor 
reserved  to  himself  absolute  control  over  the 
goods  and  the  power  to  sell  and  dispose  of 
them,  which  reservations  were  adequate  to 
defeat  the  very  purposes  of  the  deed,  and 
rendered  it  fraudulent  per  se. 

It  follows  that  we  are  of  opinion  that  the 
deed  of  trust  in  question  was  fraudulent  per 
se,  and  should  have  been  declared  null  and 
void  by  the  trial  court,  as  to  appellant  and 
other  creditors  of  the  grantor  who  establish- 
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ed  their  debts  in  the  cause.    Therefore  the 
decree  appealed  from  must  be  reversed,  and 
the  cause  remanded,  to  be  proceeded  in  in  ac- 
cordance with  this  opinion* 
Reversed. 

KEITH,  P.,  absent 


(U8  Va.  698) 

HUGHES  V.  BURWBXX. 

(Supreme  Court  of  Appeals  of  Virginia.     June 

13,  1912.) 

1.   AfiSIGNlCBNTS     (§     34*)— CONTaACT—EXECTJ- 
TION. 

Where  a  contract  for  the  sale  of  an  ac- 
count against  an  insolyent  firm  by  plaintiff  to 
defendant  was  fully  arranged,  and  the  details 
agreed  on,  so  that  nothing  remained  to  be  done, 
except  to  have  the  account  assigned,  the  fact 
that  the  assigrnment  was  not  made  or  the  con- 
tract reduced  to  writing,  because  defendant 
elected  to  withdraw  before  the  assignment  had 
been  prepared,  did  not  indicate  that  the  con- 
tract was  incomplete,  nor  preclude  plaintiff 
from  suing  for  breach  thereof. 

[EM.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  §§  67-71;  Dec.  Dig.  {  34.*] 

2.  Assignments   (J   34*)— Contbaot— Bbbach 

—Construction. 

In  an  action  for  breadi  of  a  contract  to 
take  an  assignment  of  an  account  against  an 
insolvent,  a  request  to  charge  that  if  there  was 
an  agreement  by  defendant  to  buy  plaintiffs 
claim  against  the  insolvent,  with  the  further 
understanding  that  the  agreement  should  be 
reduced  to  writing,  and  the  parties  failed  to 
reduce  it  to  writing,  then  the  agreement  was 
not  perfected,  and  the  jury  must  find  for  de- 
fendant, was  erroneous,  and  properly  refused, 
as  charging  that,  although  there  might  have 
been  a  completed  contract,  yet  if  there  was  an 
understanding  that  it  should  be  expressed  in 
writing,  and  the  parties  failed  to  do  so,  plain- 
tiff could  not  recover;  there  being  no  evidence 
that  it  was  agreed  that  the  contract  should 
not  be  final  until  reduced  to  writing. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  §§  67-71;   Dec  Dig.  t  34.*] 

Error  to  Corporation  Court  of  Danville. 

Action  by  M.  P.  Burwell  against  John  B. 
Hughes.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    AfiSrmed. 

Julian  Meade,  for  plaintiff  in  error.  Wil- 
liam Leigh  and  Harris  &  Harris,  for  defend- 
ant in  error. 

CARD  WELL,  J.  The  defendant  in  error, 
M.  P.  Burwell,  brought  this  action  of  assump- 
sit and  recovered  a  judgment  in  the  corpora- 
tion  court  of  the  city  of  Danville  against  the 
plaintiff  in  error,  John  E.  Hughes,  for  the 
sum  of  $2,570.57,  which  the  plaintiff  alleged 
that  the  defendant  agreed  to  pay  him  for  an 
open  account  which  the  plaintiff  held  and 
owned  against  Swain  &  Wyllle,  a  partner- 
ship which  had  but  recently  made  an  assign- 
ment for  the  benefit  of  their  creditors. 

We  are  asked  to  review  and  reverse  this 
Judgment  because  of  error  of  the  court  in 
failing  properly  to  instruct  the  Jury,  and  in 
refusing  to  set  aside  the  verdict  as  contrary 
to  the  law  and  the  evidence. 


It  appears  that  Swain  &  Wyllie  were  deal- 
ers in  leaf  tobacco  at  Danville,  Va.,  while 
the  plaintiff,  Burwell,  was  engaged  in  a  like 
business  at  Warrenton,  N.  C,  and  in  April, 
1910,  Burwell  sold  to  Swain  &  Wyllie  a  cer- 
tain lot  of  tobacco,  estimated  at  41,000 
pounds,  at  a  certain  price,  which  tobacco  was 
shipped  to  the  purchasers  on  or  about  June 
16,  1910,  and  was  duly  received  by  them. 
There  was  no  question  as  to  the  tobacco  be- 
ing received  by  Swain  &  Wyllie;  but  on  July 
29,  1910,  they  addressed  a  letter  to  Burwell, 
in  which  they  expressed  regret  at  being  un- 
able to  pay  for  the  tobacco,  and  gave  excuses 
for  not  doing  so,  and  added,  '*We  are  willing 
to  pay  you  interest  on  your  invoice  for  the 
delay,'*  and  further  added,  "In  rewelghing 
the  tare,  we  notice  that  your  hhds.  weigh 
from  10  to  13  lbs.  heavier  than  you  have 
them,  which  we  will  deduct"  On  August  25, 
1910,  Swain  &  Wyllie  paid  Burwell  by  check 
on  account  the  sum  of  $2,000,  leaving  a 
balance  due  of  $5,035.12,  exclusive  of  inter- 
est Some  time  in  September,  1910,  the  firm 
of  Swain  &  Wyllie  failed  in  business  and 
made  an  assignment,  the  date  of  which  does 
not  appear  in  the  record,  and  the  debt  then 
due  to  Burwell  from  that  firm  was  $5,035.12, 
with  interest 

On  the  26th  day  of  September,  1910,  after 
the  assignment  had  been  made  by  Swain  & 
Wyllie,  Burwell  came  from  his  home  in  War- 
renton, N.  C,  to  Danville  to  see  after  the 
debt  due  him  by  this  firm,  arriving  in  Dan- 
ville at  an  early  hour  the  following  morning. 
After  being  in  Danville  several  hours,  he 
came  upon  the  defendant  Hughes,  and  a 
conversation  between  them  in  regard  to  his 
debt  against  Swain  &  Wyllie  took  place  at 
the  Hotel  Burton.  At  this  conversation  Bur- 
well discussed  with  Hughes  the  subject  of 
the  failure  of  Swain  &  Wyllie,  and  in  the 
conversation  Hughes  told  Burwell  that  he 
had  an  account  against  that  firm.  Then  fol- 
lowed a  discussion  between  Burwell  and 
Hughes  about  the  assets  of  Swain  &  Wyllie, 
and  whether  the  assets  were  sufficient  to  pay 
their  indebtedness;  Hughes  expressing  the 
opinion  that  they  would  eventually  pay  out 
in  full,  or  nearly  so.  Burwell,  having  little 
idea  of  what  the  insolvent  firm  would  pay, 
said  that  he  would  be  satisfied  to  accept  60 
cents  on  the  dollar  of  his  account;  wherei4>- 
on  Hughes  asked  Burwell  if  he  would  take 
50  cents  on  the  dollar  for  his  claim,  and,  up- 
on being  asked  by  Burwell  If  he  wanted  to 
pay  him  that  price,  Hughes  said:  **Tes;  I 
will  give  you  that"  Whereupon  Burwell 
asked  Hughes  to  give  him  until  5  o'clock  to 
consider  the  matter,  and  to  decide  whether 
or  not  he  would  accept  the  offer,  to  which 
Hughes  agreed.  Between  that  time  and  5 
o'clock,  Burwell  went  to  see  a  number  of  peo- 
ple. Among  the  number  was  Mr.  Leigh,  at 
his  law  office,  and  he  discussed  particularly 
with  Mr.  Leigh  the  offer  which  Hughes  had 
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made  him  for  his  claim  against  Swain  &i 
Wyllie;  but,  as  Mr.  Leigh  was  not  sufficient- 
ly posted  to  advise  him,  he  went  to  see 
others,  with  like  results.  He  went  again  to 
see  Mr.  Leigh,  when  Mr.  Leigh  advised  him 
to  accept  Hughes'  offer,  and  thereupon  Bur- 
weU  went  to  see  Hughes,  reaching  his  office 
just  before  5  o'clock;  Hughes  having  said 
that  he  would  be  at  his  office  at  that  hour 
and  invited  Burwell  to  see  him  there.  Up- 
on reaching  Hughes'  office,  Burwell  told 
Hughes  that  he  had  decided  to  accept  his  of- 
fer of  60  cents  on  the  dollar  of  his  account 
against  Swain  &  Wyllie,  to  which  Hughes  re- 
plied, *'A11  right."  Burwell  then  showed 
Hughes  his  account  against  Swain  &  Wyllie. 
He  also  showed  him  a  contract,  evidenced  by 
a  letter,  showing  that  the  tobacco  he  had 
sold  Swain  &  Wyllie  was  sold  to  be  paid  for 
in  cash,  and  shipment  was  to  be  made  f .  o.  b. 
Warrenton,  N.  C,  and  then  showed  Hughes 
another  letter  from  Swain  &  Wyllie,  saying 
that  they  could  not  pay  cash,  but  that  they 
would  allow  him  interest  until  they  could 
pay  it.  Hughes  then  stated  that  that  was 
all  right,  and  expressed  himself  as  finding  it 
satisfactory,  whereupon*  Burwell  proposed  to 
transfer  the  account  to  Hughes,  and  Hughes 
said:  *'Burwell,  the  trade  is  made.  I  have 
Just  started  for  a  horseback  ride.  If  you 
are  not  in  a  hurry,  we  will  make  the  trans- 
fer of  the  account  in  the  morning.  I  want  to 
go  out  horseback  riding."  Burwell  then  told 
Hughes  that  he  wanted  to  leave  town  on  the 
early  morning  train,  and  asked,  if  conven- 
ient, that  the  transfer  be  made  that  evening, 
to  which  Hughes  replied  that,  if  Burwell 
would  go  up  to  Jones'  drug  store,  on  Main 
street,  he  (Hughes)  would  meet  him  there. 
Burwell  was  walking,  while  Hughes  had  his 
horse  at  his  office.  Upon  Burwell  arriving  at 
the  drug  store,  he  had  to  wait  some  little 
while  for  Hughes;  but  Hughes  came  and 
said  that  his  lawyer  had  told  him  that  he 
did  not  think  much  of  the  trade,  to  which 
Burwell  replied,  "Mr.  Hughes,  the  trade  is 
already  made;  Just  a  question  of  transferring 
the  account;"  to  which  Hughes  replied,  "All 
right,  I  am  going  to  stand  up  to  the  trade, 
and  we  will  go  up  and  have  the  account 
transferred."  They  then  went  up  into  an 
office,  and  Hughes  introduced  Burwell  to  Mr. 
Meade,  who  he  said  was  an  attorney,  and  re- 
quested Mr.  Meade  to  make  the  transfer  of 
the  account;  and  Hughes  then  turned  to 
Burwell  and  said,  "Burwell,  if  you  will  ex- 
cuse me  I  will  finish  my  horseback  ride;  I 
will  meet  you  at  supper  with  the  bill  and 
transfer,  and  I  will  settle  up  with  you." 
Burwell  told  him  that  it  would  not  take  but 
a  few  minutes.  Hughes  said  he  could  not 
stay  longer  at  that  time,  as  it  would  knock 
him  out  of  his  ride,  as  it  was  getting  late, 
whereupon  Burwell  said,  "All  right,  we  will 
meet  at  supper  and  fix  it  up."  Mr.  Meade 
started  to  write  the  transfer  on  Burwell's 


account  against  Swain  &  Wyllie:  but  there 
was  some  little  Interruption,  and  It  turned 
out  when  the  transfer  was  written  that  it 
did  not  have  the  interest  calculated  on  the 
account,  as  had  been  previously  agreed  up- 
on, and  Burwell  called  Mr.  Meade's  attention 
to  that,  to  which  Mr.  Meade  replied  that  he 
did  not  understand  from  Mr.  Hughes  that 
interest  was  to  be  added.  Upon  Burwell's 
insisting  that  that  was  the  understanding  be- 
tween him  and  Hughes,  the  attorney  made 
the  calculation  and  entered  it  on  the  account* 
and  read  the  account  over  to  Burwell,  where- 
upon Burwell  told  Mr.  Meade  that  it  was 
satisfactory  to  him,  except  that  he  did  not 
think  Mr.  Hughes  wanted  it  to  show  what  it 
cost  him,  and  the  assignment  did  go  on  to 
show  that  it  was  50  cents  on  the  dollar. 
Some  further  conversation  took  place  be- 
tween the  attorney  and  Burwell,  which  need 
not  be  related,  and  the  matter  of  completing 
the  transfer  was  delayed  until  the  following 
morning. 

Burwell  and  Hughes  met  according  to  ap- 
pointment at  the  hotel  about  supper  time, 
when  Burwell  told  Hughes  that  Mr.  Meade 
did  not  understand  that  interest  was  to  be 
added  to  the  account,  and  that  he  was  to  re- 
ceive 50  cents  on  the  dollar  of  interest,  to 
which  Hughes  replied,  "Certainly,  I  intended 
to  include  that;"  and*  upon  being  told  by 
Burwell  that  the  transfer  showed  the  amount 
he  was  to  pay  for  the  account,  Hughes  said 
he  did  not  intend  It  to  show  that  amount 
There  was  no  disagreement  as  to  the  terms 
of  the  agreement  between  Burwell  and 
Hughes  at  that  time,  and  they  then  agreed 
to  meet  at  Mr.  Meade's  office  at  8  o'clock  the 
following  morning  to  carry  out  the  contract 
they  had  made  by  having  a  proper  assign- 
ment of  the  account  to  Hughes. 

The  following  morning  Burwell  met 
Hughes  at  the  Hotel  Burton,  when  Hughes 
asked  him'  to  let  him  off  with  the  trade  they 
had  made  the  night  before,  stating  that  he 
had  found  out  that  the  assignment  of 
Swain  &  Wyllie  was  "rotten";  but  Burwell 
decUned  to  do  so,  and  insisted  on  Hughes 
complying  with  his  contract,  whereupon 
Hughes  went  off  and  consulted  an  attorney, 
and  came  back  and  stated  that  he  was  not 
bound  tp  stand  up  to  the  trade,  and  that 
he  was  going  to  be  released,  and  then  and 
there  refused  to  carry  out  the  contract 

It  seems  very  clear  from  the  evidence  that 
all  matters  of  detail  were  discussed  between 
Burwell  and  Hughes,  and  that  they  finally 
agreed  upon  the  sale  by  Burwell  and  the 
purchase  by  Hughes  of  Burwell's  claim 
against  Swain  &  Wyllie.  Burwell  stipulated 
that  interest  was  to  be  added;  Hughes 
agreed  to  it  The  account  was  to  be  trans- 
ferred without  recourse;  Hughes  agreed  to 
it  Subsequently  Hughes  stipulated  that 
Burwell  should  guarantee  the  correctness  of 
the  account,  and  to  this  Burwell  agreed,  and 
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declared  himself  ready  to  do  so.  The  ques- 
tion of  interest,  and  the  question  as  to  the 
correctness  of  the  account,  had  all  been  set- 
tled and  agreed  to  before  Hughes  attempted 
to  repudiate  his  agreement  on  the  morning 
of  September  28.'  1910. 

[1]  There  is  practically  no  controversy  as 
to  what  took  place  between  Burwell  and 
Hughes  with  respect  to  the  contract  they  en- 
tered into,  which  was  in  all  respects  com- 
plete, leaving  nothing  to  be  done  except  to 
have  it  properly  transferred  from  Burwell 
to  Hughes — that  is,  as  Hughes  stated,  "trans- 
ferred satisfactorily  and  legally." 

After  the  evidence  had  gone  to  the  Jury, 
the  court  gave,  at  the  request  of  the  plain- 
tiff and  without  objection  on  the  part  of  the 
defendant,  the  following  instruction: 

'*The  court  instructs  the  Jury  that  if  they 
believe  from  the  evidence  in  this  cause  that 
the  late  firm  of  Swain  &  Wyllie,  of  Dan- 
ville, Va.,  was  on  the  25th  day  of  September, 
1910,  indebted  to  the  plaintifiT,  M.  P.  Bur- 
well, in  the  sum  of  $5,141.15,  that  upon  the 
failure  of  the  said  Swain  &  Wyllie  the  said 
M.  P.  Burwell  came  to  the  city  of  Danville 
to  look  after  his  interest  as  one  of  the  cred- 
itors of  the  said  firm,  that  while  so  in  Dan- 
ville the  plaintiff,  met  with  the  said  defend- 
ant, and  that  the  matter  of  the  failure  of  the 
said  Swain  &  Wyllie  was  discussed  between 
them,  and  that  the  defendant,  Hughes,  of- 
fered the  said  plaintiff,  M.  P.  Burwell,  50 
cents  on  the  dollar  for  his  said  claim  against 
the  said  firm  of  Swain  &  Wyllie,  and  that 
the  offer  of  said  Hughes  so  made  was  ac- 
cepted by  the  said  Burwell,  and  that  the 
said  Burwell  was  willing  and  offered  to 
make  proper  assignment  and  transfer  of 
said  claim  to  eaid  Hughes,  that  this  made 
and  constituted  a  binding  contract  and  sale 
between  them,  and  the  plaintiff  is  entitled  to 
recover  of  and  from  the  said  Hughes  the 
sum  of  60  per  centum  of  his  said  debt  and 
claim  of  $5,141.15  against  said  Swain  & 
Wyllie,  to  wit,  the  sum  of  $2,570.57%,  with 
interest  thereon  from  the  27th  day  of  Sep- 
tember, 1910,  and  the  Jury  should  so  find." 

Whereupon  the  defendant,  by  counsel, 
moved  the  court  to  give  the  Jury  three  in- 
structions, and  the  court  gave  the  second  of 
these,  but  refused  to  give  the  first  and  third. 

Instruction  No.  2,  given,  is  as  follows: 
"The  court  instructs  the  Jury  that  in  order 
for  the  offer  of  plaintiff  to  sell  his  claim 
against  Swain  &  Wyllie,  and  the  alleged  ac- 
ceptance of  that  offer  by  defendant,  to  con- 
stitute a  binding  contract,  they  must  believe 
from  the  evidence  that  the  said  offer  was 
completely  accepted,  In  every  particular,  and 
that  nothing  remained  for  future  determina- 
tion or  settlement  between  the  parties  to  the 
alleged  agreement;  and  if  they  do  not  believe 
from  the  evidence  that  the  offer  of  plaintiff 
to  sell  his  said  claim  was  accepted  by  de- 
fendant completely  and  in  every  particular, 
with  nothing  left  for  future  settlement  or 


arrangement  between  the  parties,  then  they 
must  find  for  the  defendant." 

[2]  Defendant's  Instruction  No.  1,  refused, 
sought  to  have  the  Jury  told  that  if  they  be« 
lieved  from  the  evidence  that  there  was  an 
agreement  between  the  parties  to  this  suit 
whereby  the  defendant  was  to  buy  plaintiff's 
claim  against  Swain  &  Wyllie,  with  the  fur- 
ther understanding  that  the  terms  of  the 
agreement  were  to  be  expressed  in  writing, 
and  said  parties  failed  to  reduce  the  terms 
of  their  said  agreement  to  writing,  then  the 
agreement  was  not  perfected,  and  they  must 
find  for  the  defendant  This  instruction  is 
plainly  defective,  in  that  it  stated  the  prop- 
osition that,  although  there  might  have  been 
a  complete  contract  between  Hughes  and  Bur- 
well, yet  if  there  was  an  understanding  that 
the  terms  of  the  agreement  were  to  be  ex- 
pressed in  writing,  and  said  parties  failed  to 
reduce  the  terms  of  their  agreement  to  writ- 
ing, then  an  agreement  was  not  perfected, 
and  the  Jury  must  find  for  the  defendant. 
There  was  no  evid^ce  tending  to  show  that 
the  agreement  between  the  parties  was  not 
to  be  final  until  reduced  to  writing;  nor  waa 
there  any  evidence  tending  to  show  an  agree- 
ment that  the  contract  was  not  to  be  binding 
untU  reduced  to  writing.  On  the  contrary, 
the  evidence  very  plainly  shows  that  nothing 
was  to  be  drawn  up  in  Mr.  Meade's  ofi^ce  but 
a  suitable  assignment  of  the  account  from 
Burwell  to  Hughes,  pursuant  to  the  contract 
between  them  previously  entered  into. 

Defendant's  instruction  No.  8  Is  substan- 
tially the  same  as  defendant's  instruction  No. 
1,  In  that  it  sought  to  tell  the  Jury  that  If 
they  believed  from  the  evidence  that  there 
was  an  agreement  between  the  parties  to 
this  action,  whereby  the  defendant  was  to 
buy  plaintiff's  claim  against  Swain  &  Wyllie, 
with  the  further  imderstandlng  that  the 
terms  of  the  agreement  were  to  be  expressed 
In  writing,  and  when  they  sought  to  express 
the  terms  of  said  agreement  In  writing  they 
could  not  agree  upon  the  terms  to  be  insert- 
ed in  said  writing,  then  the  agreement  of 
purchase  and  sale  was  not  complete.  Again 
we  say  there  was  not  evidence  to  Justify  the 
giving  of  this  instruction.  The  assignment 
and  delivery  of  the  account  was  not  the  con- 
tract It  was  only  the  act  of  delivery  of  the 
subject  of  the  contract.  It  was  not  neces* 
sary,  nor  was  it  ever  Intended,  that  the 
assignment  should  embrace  the  contract,  for 
the  contract  was  distinct  from  the  assign- 
ment, and  both  piirties  understood  that  in 
the  usual  course  of  business  an  account  and 
a  right  to  it  was  passed  by  an  assignment 
on  the  account;  but  neither  understood  that 
the  assignment  was  to  set  out  all  the  terms 
of  sale,  binding  Hughes  to  take  and  Burwell 
to  sell  the  account,  as  all  that  had  been 
agreed  upon  between  the  parties,  and  when 
they  went  to  Mr.  Meade's  ofiice  the  formal 
I*  and  usual  assignment  of  the  account  was  all 
I  that  waa  to  be  done,  except  the  payment  of 
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the  money  therefor  by  Hughes,  or  the  giving 
of  his  note  for  it,  which  was  a  matter  of 
accommodation  to  Hughes  and  which  Bur- 
well  had  agreed  to. 

The  contract  entered  into  between  the 
parties  contained  all  the  essentials  of  a  con- 
tract on  the  part  of  Burwell  to  sell  his  ac- 
count against  Swain  &  Wyllie  to  Hughes,  and 
on  the  part  of  Hughes  to  buy  the  said  ac- 
count, at  a  price  agreed  upon.  Benjamin  on 
Sales  (4th  Am.  Ed.)  §  39. 

The  case  of  Lyman  y.  Robinson,  96  Mass. 
242,  cited  by  plaintiff  in  error,  has  no  ap- 
plication to  the  facts  of  this  case.  That  case 
was  one  In  which  there  was  a  mistake  as  to 
what  was  offered  and  what  was  bought — ^that 
Is,  there  was  a  mistake  as  to  the  subject-mat- 
ter of  the  contract,  which  is  by  no  means  the 
case  here.  Nor  does  what  Is  said  in  Clark 
on  Contracts,  p.  87,  apply  to  the  facts  of 
this  case. 

In  Sanders  ▼.  Pottlitzer,  etc.,  Co.,  144  N. 
Y.  209,  39  N.  O.  75,  29  L.  R.  A.  431,  43  Am. 
St  Rep.  757,  the  principles  applicable  to  a 
case  like  the  one  under  consideration  are 
discussed,  and  it  was  there  held  that  a  stip- 
ulation to  reduce  a  valid  written  contract  to 
some  other  form  does  not  affect  Its  validity, 
and  the  stipulation  may  not  be  used  by  ei- 
ther of  the  parties  for  the  purpose  of  im- 
posing upon  the  other  additional  burdens  or 
obligations,  or  of  evading  the  performance 
of  any  of  the  provisions  of  the  contract 
This  rule  applies  where,  by  means  of  letters 
and  tel^rams  exchanged  between  the  par- 
ties, a  dear  and  definite  proposition,  con- 
taining all  the  requirements  of  a  completed 
contract,  is  made  by  one  and  accepted  by 
the  other,  with  an  understanding  that  the 
agreement  shall  be  expressed  in  a  formal 
writing.  "Where,  therefore,  in  such  a  case, 
one  of  the  parties  refuses  to  execute  the 
formal  agreement,  unless  certain  material 
conditions  and  provisions  are  inserted  there- 
in not  contemplated  or  embraced  in  the  cor- 
respondence, to  which  modification  the  oth- 
er party  declines  to  assent,  the  former  is 
still  bound  by  the  contract  as  made  by  the 
correspondence.'*  In  oth^  words,  it  was 
held  in  that  case  that,  a  valid  and  binding 
contract  having  been  entered  into  between 
the  parties,  the  obligation  of  the  parties 
thereunder  was  not  affected  by  the  failure 
to  execute  the  formal  instrument  and  that 
for  the  damages  resulting  from  defendant's 
breach  of  the  contract  he  was  liable.  See, 
also,  Pratt  v.  Hudson  River  R.  Co.,  21  N. 
Y.  305. 

We  have  adverted  to  enough  of  the  evi- 
dence to  show  that  we  think  that  the  jury 
were  warranted  in  their  finding  of  a  verdict 
in  favor  of  the  plaintiff,  and  there  was  no 
error  in  the  judgment  of  the  trial  court  re- 
fusing to  set  aside  that  verdict  Therefore 
the  judgment  of  the  trial  court  is  afiQrmed. 

Affirmed. 


(113  Va.  627) 
LOYD'S  BXBCDTORIAL  TRUSTBBS  v. 
CITY  OP  LYNCHBURG. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

13,  1912.) 

1.  Taxation  (I  264*)— Intangible  Property 
—-Whebb  Taxable. 

Generally  intangible  property  has  no  situB 
of  its  own  for  taxation,  and  is  therefore  asses- 
sable only  at  the  owner's  domicile. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  Si  419-426;   Dec.  Dig.  S  254.  ♦] 

2.  Taxation  (§  275*)— Corporations— Domi- 
cile. 

Generally  a  corporation,  for  the  purposes 
of  taxation,  hai  its  domicile  where  its  princi- 
pal office  is  located. 

[Ed.  Note—For  other  cases,  see  Taxation, 
Cent.  Dig.  tS  45(M52;    Dec.  Dig.  $  275.*] 

3.  Taxation   (§  275*)— Corporations— Domi- 
cile—Certificate  OF  Incorporation. 

A  recital  in  a  certificate  of  incorporation 
that  the  corporation's  principal  office  is  at  a 
particular  place  is  conclusive  as  affecting  the 
right  to  tax  stocks,  bonds,  etc.,  in  another  city, 
though  the  principal  office  be  fixed  at  a  place 
other  than  where  the  corporation's  principal 
business  is  done,  for  the  purpose  of  getting  a 
lower  rate  of  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  t§  450-152;   Dec.  Dig.  $  275.*] 

4.  Corporations  (f  62*)— Principal  Office 
—Location. 

Independent  of  statute,  it  is  not  essential 
to  the  existence  of  a  corporation  that  its  prin- 
cipal office  be  fixed,  or  that  it  have  such  office. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  140-150;    Dec.  Dig.  S  52,*1 

Error  to  Corporation  Court  of  Lynchburg. 

Application  by  Loyd's  Executorial  Trus- 
tees against  tlie  City  of  Lynchburg  for  re- 
lief from  taxes.  Judgment  dismissing  the 
application,  and  petitioners  bring  error.  Re- 
versed. 

Klrkpatrick  &  Howard  and  J.  Irby  Hurt, 
for  plaintiffs  In  error.  Robert  D.  Tancey, 
Wilson  &  Manson,  and  the  Attorney  General, 
for  defendants  In  error. 


BUCHANAN,  J.  This  Is  an  application 
of  the  plaintiffs  In  error,  who  were  the  plain- 
tiffs In  the  trial  court,  to  be  relieved  from 
certain  state  and  city  taxes  assessed  against 
them  In  the  dty  of  Lynchburg. 

The  ground  upon  which  they  based  their 
right  to  the  relief  sought  was  that  the  prop- 
erty upon  which  the  tax  had  been  assessed 
consisted  entirely  of  stocks,  bonds,  etc. — In- 
tangible personal  property — which  had  been, 
prior  to  the  beginning  of  the  tax  year,  trans- 
ferred and  assigned  to  the  Loyd  Corporation, 
a  corporation  organized  and  chartered  under 
the  laws  of  this  state,  with  Its  principal  of- 
fice In  the  town  of  Abingdon,  In  the  county 
of  Washington;  that  the  said  corporation, 
had  been  assessed  with  all  taxes  properly 
leviable  and  assessable  against  It  for  that 
year  (1910),  and  had  paid  the  same  to  the 
commonwealth,   the  county  of  Washington, 


•For  other  casea  see  tamo  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  Ho.  Series  A  Rep'r  Indexes 
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and  the  town  of  Abingdon,  where  its  princi- 
pal office  was  located. 

The  corporation  court  of  Lynchburg  was 
of  opinion  that  the  petitioners  were  not  en- 
titled to  the  relief  sought,  and  dismissed 
their  petition. 

Section  1105a,  Ck>de  1904,  which  prescribes 
what  a  certificate  of  incorporation  shall  con- 
tain, provides  among  other  things  (subsec- 
tion 2,  cL  ••b'O  that  it  shall  set  forth  "the 
name  of  the  county,  city  or  town  wherein 
its  principal  ofilce  in  this  state  is  to  be  lo- 
cated." 

Section  492  of  the  Code,  among  other 
things,  provides  that  property  belonging  to 
a  corporation,  which  property  is  not  other- 
wise taxed,  shall  be  listed  for  taxation  "to 
the  corporation  by  the  principal  accounting 
ofiScer  and  at  the  principal  place  of  business 
of  such  corporation;  but  if  not  so  listed  it 
shall  be  listed  and  taxed  in  the  place  where 
the  property  is." 

[1]  The  general  rule  is  that  property  of 
an  Intangible  nature  has  no  situs  of  its  own 
for  the  purposes  of  taxation,  and  is  there- 
fore assessable  only  at  the  place  of  its  own- 
er's domicile.  State  Bank  of  Virginia  v. 
City  of  Richmond,  79  Va.  113;  Cooley  on 
Taxation,  63. 

[2]  The  general  rule  also  is  that  a  corpora- 
ition,  for  the  purposes  of  taxation,  has  its 
'domicile  at  the  place  where  its  principal  of- 
-flce  is  located.  Atlantic  &  Danville  Ry. 
<>).  V.  Lyons,  Treas.,  101  Va.  1,  42  S.  B.  932; 
Orange  &  Alex.  R.  R.  Co.  v.  City  Council 
of  Alexandria,  58  Va.  176»  185,  186;  Cooley 
on  Taxation,  p.  — . 

Mr.  Black,  in  his  article  on  Taxation,  87 
Cyc.  959,  says  that,  "if  the  law  requires  the 
certificate  of  incorporation  to  state  where 
such  principal  office  shall  be  located,  it  is 
ordinarily  conclusive  on  this  point,  and  fixes 
the  place  for  taxing  the  company's  property, 
onless  its  residence  has  been  changed  by 
flome  statute,  although  some  decisions  hold 
that  if  no  business  is  transacted  at  the  nom- 
inal principal  office,  except  the  meetings  of 
stockholders  and  directors,  while  all  the 
company's  executive  and  financial  business 
is  done  at  another  place,  it  is  to  be  taxed  at 
the  latter  place.    •    •    •  •• 

[3]  Among  the  contentions  made  by  the 
city  of  Lynchburg  in  maintaining  its  right 
to  tax  the  property  in  question  is  the  fact 
that  the  office  of  the  Loyd  Corporation  at 
Abingdon  is  merely  nominal,  and  all  of  its 
executive  and  financial  business  is  done  in 
I^nchburg,  and  that  the  principal  office  was 
fixed  in  the  certificate  of  incorporation  at 
Abingdon  to  obtain  a  lower  rate  of  taxation 
than  existed  in  Lynchburg.  It  becomes  ma- 
terial, therefore,  to  consider  and  decide 
whether  the  declaration  in  the  certificate  of 
incorporation  of  that  company  as  to  the  loca- 
tion of  its  principal  office,  as  required  by  the 
statute,  is  conclusive  on  that  point,  and  fixes 
the  place  for  taxing  the  property  in  ques- 
tUm;   for»  if  the  matter  is  open  to  parol 


proof,  it  is  clearly  shown — ^indeed,  it  is  con- 
ceded— ^that  practically,  all  the  business  of 
the  corporation  is  transacted  at  its  office  in 
Lynchburg. 

[4]  Independent  of  statute,  it  is  not  essen- 
tial to  the  existence  of  a  corporation  that  its 
principal  office  shall  be  fixed,  or,  indeed,  that 
it  shall  have  a  principal  office;  yet  for  some 
purposes  and  for  obvious  reasons  it  is  impor- 
tant that  every  corporation  chartered  under 
the  laws  of  the  state  should  have  a  principal 
office  in  the  state,  and  that  its  location  should 
be  definite  and  certain,  for  the  location  of  such 
office,  among  other  things,  affects  the  Juris- 
diction of  the  courts  (Code,  |  3214),  the  serv- 
ice of  process  (Code,  H  3227,  3225),  and  the 
place  of  taxation. 

Unless  the  General  Assembly  intended  that 
the  statement  in  the  certificate  of  incorpora- 
tion should  be  conclusive  as  to  the  location 
of  the  company's  principal  office,  there  does 
not  seem  to  be  any  good  reason  for  requir- 
ing such  statement  to  be  made;  for  if  that 
statement  is  not  conclusive  of  the  place 
where  the  company's  principal  office  Is  lo- 
cated, but  its  location  may  be  elsewhere, 
either  by  the  act  of  the  company  alone,  or 
because  its  business  is  chiefiy  conducted  at 
some  other  office,  then  the  requirement  will 
be  of  little  value,  and  may  be  hurtful.  If 
the  question  of  where  its  principal  office  is 
located  is  to  be  determined,  not  by  its  cer- 
tificate of  incorporation,  but  by  parol  proof, 
serious  difficulties  and  embarrassipents  will 
often  arise,  not  only  in  the  courts,  but  with 
litigants  in  instituting  suits,  sheriffs  and 
other  officers  in  executing  process,  and  com- 
missioners of  the  revenue  in  assessing  taxes. 

These  considerations  and  others  which 
might  be  mentioned  would  seem  to  indicate 
pretty  clearly  that  the  object  of  the  Legisla- 
ture in  requiring  the  certificate  of  incorpora- 
tion to  state  where  the  principal  office  of  the 
company  was  to  be  located  was  to  bring 
about  tiiat  certainty  on  the  subject  which 
could  not  otherwise  be  attained,  and  to  make 
the  statement  in  the  certificate  conclusive 
of  the  fact  required  to  be  stated. 

Whether  such  a  statement  is  conclusive, 
or  is  open  to  parol  proof,  has  been  consider- 
ed in  other  jurisdictions. 

The  Court  of  Appeals  of  New  York,  in  the 
case  of  Western  Transportation  Company  v. 
Scheu,  19  N.  Y.  408,  held  that  the  statement 
in  the  certificate  of  incorporation  was  conclu- 
sive as  to  the  location  of  the  principal  office 
as  therein  designated.  The  act  for  the  incor- 
poration of  companies  to  navigate  the  lakes 
and  rivers,  which  was  construed  in  that  case, 
required  the  certificate  of  incorporation  to 
designate  the  city  or  the  town  and  county  in 
which  the  principal  office  for  the  manage- 
ment of  the  company's  affairs  was  to  be 
located.  That  action  was  instituted  for  the 
purpose  of  determining  where  the  plaintiff, 
a  corporation  having  a  capital  stock  of  over 
$900,000  was  taxable— whether  in  the  town 
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of  Tonawanda,  designated  by  the  certificate 
of  incorporation  as  the  place  where  Its  prin- 
cipal office  was  located,  but  at  which  scarce- 
ly any  business  was  done,  or  in  the  city 
of  Buffalo,  where  it  had  an  office,  and  where 
its  president,  secretary,  and  treasurer  lived 
and  the  business  of  the  company  was  largely 
transacted.  It  also  appeared  in  that  case,  as 
in  this,  that  the  object  of  the  corporation  in 
locating  its  principal  office  at  a  place  where 
it  did  little  business,  instead  of  at  a  place 
where  its  business  was  largely  or  principally 
done,  was  to  escape  a  higher  rate  of  taxa- 
tion. "Under  these -circumstances,"  said  the 
Judge  delivering  the  unanimous  opinion  of 
the  court,  '*lt  is  evident  that  unless  the  cer- 
tificate filed  pursuant  to  the  statute  is  con- 
clusive upon  the  question  of  location,  if  the 
matter  is  open  to  parol  proof  at  all,  it  Ifl 
established  beyond  controversy  that  the  prin- 
cipal office  'for  transacting  the  financial  con- 
cerns of  the  company'  is  not  at  Tonawanda, 
but  either  at  New  York  or  Buffalo,  probably 
the  latter.  The  only  question  then  is  in 
regard  to  the  effect  as  evidence  of  the  state- 
ment in  the  certificate.  There  are  some  con- 
siderations which  seem  to  me  decisive  of  this 
question.  Unless  the  Legislature  intended 
Uiat  the  certificate  should  be  conclusive  as 
to  the  location  of  the  principal  office,  it  is 
difficult  to  see  any  adequate  motive  for  re- 
quiring the  statement  to  be  made.  It  is  in 
no  manner  essential  to  the  existence  of  a 
corporation  that  the  place  of  its  principal 
office,  should  be  fixed,  or  even  that  it  should 
have  any  such  office.  We  can,  however,  see 
obvious  reasons  why  it  is  expedient  that 
corporations  should  be  deemed  to  have  a  lo- 
cation for  certain  purposes,  among  which  is 
that  of  taxation,  and  Uiat  this  should  be  def- 
inite and  certain,  and  not  subject  to  finctua- 
tion  or  doubt  When  the  question  is  left 
open  to  parol  proof,  serious  difficulties  and 
embarrassments  must  often  arise.  What 
makes  the  office  of  a  corporation  its  prindpal 
office?  Is  it  the  residence  of  its  officers? 
Or  does  it  depend  upon  the  amount  of  busi- 
ness done,  or  the  number  of  clerks  kept,  at 
a  particular  office?  These  and  other  like 
questions  are  of  difficult  solution,  where  the 
question  Is  left  open  and  at  large,  and  neces- 
sarily tend  to  produce  controversies  and  liti- 
gation. To  avoid  disputes  upon  the  subject 
was,  I  apprehend,  one  motive  for  requiring  the 
location  to  be  fixed  by  the  certificate.  It  is 
not  important  that  a  corporation  should  be 
taxed  where  it  does  the  greatest  amount  of 
Its  business;  but  it  is  Important  that  the 
place  where  it  Is  liable  to  be  taxed  should 
be  known.** 

In  reply  to  the  argument  that  the  motive 
of  the  company  in  placing  its  principal  office 
at  the  place  designated  in  the  certificate  was 
to  escape  taxation,  the  Judge  said:  *'But  it 
Is  no  more  immoral  or  inequitable  for  a  cor- 
poration to  do  this  than  for  an  individual  to 
do  precisely  the  same.    ▲  person  may  keep 


his  office  in  Buffalo,  and  transact  business 
there  to  an  unlimited  amount,  enjoying  all 
the  fticilities  and  advantages  which  the  en- 
terprise and  expenditures  of  the  city  have 
afforded,  and  yet  by  residing  without  the 
city  bounds  avoid  all  municipal  taxation. 
When  this  shall  be  practiced,  either  by  in- 
dividuals or  corporations,  to  an  extent  which 
renders  it  a  serious  evil,  it  will  be  for  the 
Legislature  to  interfere." 

The  decision  In  that  case  was  approved  and 
followed  in  later  cases  in  that  state.  See 
Oswego  Starch  Factory  v.  Dolloway,  21  N. 
Y.  449 ;  Union  Steamboat  Go.  v.  City  of  Buf- 
falo, 82  N.  Y.  851. 

In  the  last-named  case  it  is  said,  in  ref- 
erence to  the  two  preceding  cases,  that  "in 
those  cases  the  whole  subject  was  consider- 
ed and  discussed.  We  held  that  for  the  pur- 
pose of  taxation  the  principal  office  of  the 
company  was  fixed  conclusively  by  the  cer- 
tificate of  incorporation,  and  that  In  the 
county  thus  designated,  and  there  alone,, 
it  could  be  lawfully  taxed.  We  determined 
that  such  was  the  legal  effect  of  the  statute, 
presenting  the  manner  of  taxation,  and  the 
reasons  for  that  conclusion,  drawn  from  the 
law  Itself,  and  the  manifold  Ills  and  incon- 
sistencies which  would  result  from  a  con- 
trary construction,  were  so  plainly  and  forci- 
bly stated  as  to  make  repetition  or  further 
discussion  unnecessary.  •  ♦  ♦  It  is  urg- 
ed, also,  that  the  purpose  for  which  the  prin- 
cipal office  of  the  plaintiff  was  located  in  the 
county  of  Rockland  was  to  avoid  taxation. 
That  may  be,  although  no  such  fact  Is  em- 
braced in  the  findings  of  the  trial  court  We 
held  that  to  be  immaterial  in  the  case  of 
Western  Transportation  Company  v.  Scheu. 
We  have  nothing  to  do  with  the  motive.  We 
can  only  deal  with  the  fact  If  such  an  evil 
exists,  another  authority  than  ours  must 
provide  for  its  correction.** 

In  Pelton  v.  Transportation  Company,  8T 
Ohio  St  460,  it  was  held  that  a  certificate 
of  Incorporation,  which  under  the  statute 
specifies  the  place  where  the  principal  office 
is  to  be  located,  is  conclusive  as  to  the  loca- 
tion of  such  office.  Such  office  is  to  be  re- 
garded as  the  residence  of  the  corporation,, 
within  the  meaning  of  section  4  of  the  tax 
law  of  April  6,  1859  (66  Ohio  Laws,  p.  178), 
as  amended  April  8,  1866  (62  Ohio  Laws,  p. 
105),  which  provides  that  certain  personal 
property  "shall  be  entered  for  taxation  In 
the  township  or  town  In  wlilch  the  person 
to  be  charged  with  taxes  thereon  resides  at 
the  time  of  listing  the  same  by  the  assessor." 

There  are  cases  which  hold  that  the  desig- 
nation of  the  location  of  the  principal  of- 
fice or  place  of  business  of  the  company  in 
its  certificate  or  articles  of  incorporation  is 
not  conclusive  of  that  fact  for  purposes  of 
taxation ;  but  some  of  them  are  cases  where 
the  law  under  which  the  incorporation  was 
had  did  not  require  that  the  principal  of- 
fice or  place  of  business  of  the  company 
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should  be  so  stated  (Milwaukee  Steamship 
Co.  V.  Milwaukee,  83  Wis.  690,  53  N.  W.  839, 
18  L.  R.  A.  353;  Georgia  Fire  Ins.  Co.  ▼. 
Cedartown,  134  Ga.  87,  67  S.  B.  410,  19 
Ann.  Cas.  954),  and  others  where  the  deci- 
sion turned  .upon  the  special  provisions  of 
the  statutes  Involyed,  as  in  Michigan.  In 
that  state  it  seems  that  the  taxation  statute 
provides  that  the  place  where  the  principal 
office  of  a  corporation  is  located  in  its  ar- 
ticles of  incorporation  shall  be  deemed  its 
residence,  provided  its  business  Is  actually 
transacted  at  such  office ;  but  if  It  establish- 
es its  principal  office  at  a  place  elsewhere 
than  at  the  place  designated,  then  the  place 
where  it  transacts  its  principal  business  shall 
be  deemed  its  residence  for  purposes  of  the 
act  See  Teagan  Transportation  Co.  v.  De- 
troit, 139  Mich.  1,  102  N.  W.  273,  69  L.  R. 
A.  431,  111  Am.  St  Rep.  391. 

No  case  has  been  cited,  nor  have  we  found 
one  in  our  investigation,  where  it  has  been 
held,  in  construing  a  statute  similar  to  ours, 
that  the  statement  in  the  articles  of  incorpo- 
ration of  the  location  of  the  company's  prin- 
cipal office  was  not  conclusive  of  that  fact 

Counsel  for  the  city  of  Lynchburg  insists 
that  this  court  held,  iii  refusing  an  appeal 
in  the  case  of  Harrison  ft  Long,  Trustees,  v. 
West  Lynchburg  Furniture  Co.,  on  April  2, 
1896,  that  such  a  statement  in  the  articles  of 
Incorporation  was  not  conclusive  of  the  fact 
In  that  case,  which  involved  the  question 
whether  or  not  the  claim  of  a  mechanic's 
lienor  had  been  recorded  in  the  proper  clerk's 
office,  under  sections  2485  and  2486  of  the 
Code  of  1887  (pages  1246  and  1249,  Code 
1904),  it  was  found  by  the  commissioner  that 
at  the  time  the  contract  of  the  lien  claimant 
was  entered  into  and  the  materials  furnished 
the  corporation  had  abandoned  the  office 
named  in  its  charter  as  its  principal  office 
and  transferred  it  to  its  factory  in  Camp- 
bell county,  and  at  that  time  had  but  the 
one  office,  and  never  afterwards  had  any 
other,  and  that  the  memorandum  of  the 
claim  asserted  as  a  lien  was  ffied  in  the 
clerk's  office  of  the  county  court  of  Campbell 
county  in  which  the  only  office  the  company 
had  was  located.  Upon  that  state  of  facts 
the  trial  court  and  this  court  were  of  opinion 
that  the  memorandum  required  had  been 
ffied  in  the  proper  clerk's  office  and  the  lien 
duly  perfected.  Under  the  peculiar  circum- 
stances of  that  case,  we  do  not  think  that 
the  conclusion  reached  established  a  prec- 
edent which  should  control  the  decision  of 
this  case. 

We  are  of  opinion  that  the  proper  place 
for  the  taxation  of  the  property  sought  to 
be  released  from  taxation  was  In  the  town 
and  county  where  its  principal  office  was 
dxed  by  the  corporation's  charter,  and  not 
in  the  city  of  Lynchburg ;  that  its  motive  in 
fixing  its  principal  office  in  a  place  other 
than  where  its  principal  business  was  done, 


for  the  purpose  of  getting  a  lower  rate  of 
taxation,  is  not  material  in  construing  th« 
statutes  in  question.  "We  have,"  as  was 
said  by  the  Court  of  Appeals  of  New  York  in 
Union  Steamship  Co.  v.  Buffalo,  supra,  "noth- 
ing to  do  with  the  motive.  We  can  deal  only 
with  the  fact  If  such  an  evil  exists,  an- 
other authority  then  ours  must  provide  for 
its  correction." 

The  order  complained  of  must  be  reversed, 
and  the  cause  remanded  to  the  corporation 
court,  with  direction  to  enter  the  proper  or- 
der, exonerating  and  discharging  the  ap- 
pellants  from  the  payment  of  said  taxes  as- 
sessed against  them  in  the  city  of  Lynchburg. 

Reversed. 

CARDWELL  and  WHITTLE*  JJ.«  absent 


(113  Va.  677) 
STAN3>ARD  MFG.  CO.,  Inc.,  et  aL  v.  S.  IC 
PRICE  MACHINERY  CO.,  Inc. 

(Supreme  Court  of  Appeals  of  Virginia.    Jans 

13,  1912.) 

COBPOBATIONS  (|  545*)— InSOLVENCT— PEKTBII- 

ENCES— Waiveb  oa  LOSS  OF  Right. 

Stockholders  of  a  corporation,  who  were 
accommodatiaii  makers  and  indorsers  of  the 
company's  noten,  which  were  secured  by  a  deed 
of  trust,  paid  a  number  of  the  notes,  which 
were  destroyed,  and  new  notes  issued  to  the 
stockholders  therefor.  An  agreement  was  sub- 
sequently  made  between  the  corporation  and 
its  creditors,  by  which  the  creditors  agreed  to 
postpone  payment  of  their  debts  In  considera* 
tion  of  the  stockholders'  agreement  that  the 
creditors  should  be  preferred  in  the  distribution 
of  profits  or  the  assets  of  the  company  in  the 
event  of  a  sale;  and,  pursuant  to  such  agree- 
ment, the  property  of  the  corporation  was  con- 
veyed to  trustees,  who  took  charge  of  the  busi- 
ness for  the  creditors.  The  trustees  having  fiEtil- 
ed  to  make  a  success  of  the  business,  the  deed 
of  trust  was  foreclosed^  and  the  property  pur> 
chased  by  one  of  the  stockholders,  who  claimed 
the  right  to  offset  against  the  purchase  price 
the  notes  issued  in  exchange  for  those  secured 
by  the  deed  of  trust  and  paid  by  the  stockhold- 
ers. Held,  that  whatever  right  the  stockhc^deni 
had  to  offset  their  indebtedness,  or  to  be  sub- 
rogated to  the  rights  of  the  holders  of  the  se- 
cured notes,  was  waived  by  the  agreement  that 
the  other  creditors  should  be  preferred;  and 
hence  the  entire  purchase  price  should  be  dia- 
tributed  to  the  general  creditors. 

[E)d.  Note. — ^For  other  cases,  see  Corporations, 
Cent  Dig.   n  2170-2175;    Dec  Dig.  |  545/^ 

Appeal  from  drcolt  Court  of  City  of  Noi^ 
folk. 

Action  by  the  S.  M.  Price  Machinery  Com* 
pany,  Incorporated,  against  the  Standard 
Manufacturing  Company,  Incorporated,  and 
others.  From  the  decree,  defendants  ap* 
peals.    Affirmed. 

Frlck  &  Williams,  for  appellants.  Peatroa 
&  Savage  and  A.  B.  Carney,  for  appellee. 

CARDWELL,  J.  This  is  a  general  credi- 
tors' suit,  brought  by  the  S.  M.  Price  Ma- 
chinery Company,  Incorporated,  on  behalf  of 
itself  and  all  other  creditors  of  the  Stand- 


•For  ottasr  eases  sm  sams  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 


Va.) 


STANDARD  MFG.  CO.  ▼.  S.  M.  PRICE  MACHINERY  00. 


237 


ard  Manufacturing  Company,  Incorporated, 
against  the  last-named  company,  George  A. 
Frlck,  trustee  under  a  deed  of  trust  executed 
by  the  Standard  Manufacturing  Company  on 
August  22,  1006,  the  National  Bank  of  Com- 
merce, of  Norfolk,  Va.,  the  beneficiary  under 
said  deed  to  Frick,  trustee,  G.  W.  Truitt  and 
others,  trustees  under  a  deed  of  trust  exr 
ecuted  by  the  Standard  Manufacturing  Com- 
pany on  February  24,  1908,  and  George  H. 
Lewis,  Frederick  Lewis,  and  W.  H.  Robin- 
son, stockholders  and  creditors  of  the  Stand- 
ard Manufacturing  Company. 

It  appears  ftt>m  the  pleadings  and  evidence 
in  the  record  that  the  Standard  Manufactur- 
ing Company,  organized  for  the  operation  of 
a  large  timber  and  lumber  plant  situated  at 
Suffolk,  Va.,  was  admittedly  a  close  corpora- 
tion, having  originally  but  five  stockholders^ 
viz.,  George  H.  Lewis,  Frederick  Lewis,  W.  H. 
Robinson,  George  L.  Barton,  and  J.  C.  Foster, 
who  subscribed  the  nominal  capital  stock  of 
$15,000  In  the  sum  of  $3,000  each.  Subse- 
quently, and  before  any  of  the  stock  sub- 
scriptions were  paid,  all  of  the  stock  was 
acquired  by  the  two  Lewises  and  Robinson. 
The  subscriptions  to  the  stock  were  not  paid 
In  money,  but  by  the  demand  notes  of  the 
several  subscribers,  payable  to  the  company, 
which  were  discounted  at  the  National  Bank 
of  Commerce,  and  the  proceeds  paid  Into  the 
treasury  of  the  company  and  used  In  the 
course  of  Its  business.  It  soon  became  ap- 
parent that  more  capital  was  needed  In  the 
company's  business,  and  certain  advance- 
ments were  made  by  the  Lewises  and  Rob- 
inson, either  in  the  form  of  notes  given  by 
themselves  to  the  company,  or  their  indorse- 
ment of  the  company's  notes,  all  of  which 
were  likewise  discounted,  and  the  proceeds 
thereof  paid  Into  the  company's  treasury; 
George  H.  Lewis  claiming  that,  altogether, 
the  above-named  stockholders  paid  into  the 
company,  for  the  company's  purposes,  in  the 
neighborhood  of  $64,000. 

Notwithstanding  these  large  advancements, 
the  company  was  financially  unsuccessful  In 
Its  business,  steadily  losing  money,  where- 
upon the  Bank  of  Commerce  demanded  of 
the  company  and  of  the  Lewises  and  Robin- 
son, who  were  indorsers  on  the  paper  of  the 
company  discounted  by  the  bank,  additional 
security,  and  this  was  given,  In  part,  by  a 
deed  of  trust  conveying  all  of  the  company's 
property  to  George  A  FrIck,  trustee,  dated 
August  22,  1906,  the  said  conveyance  having 
been  authorized  by  formal  resolutions  adopt- 
ed by  the  directors  and  stockholders  at  a 
meeting  held  on  that  day;  but  the  deed  of 
trust  was  not  acknowledged  until  November 
1,  1906,  or  recorded  until  November  14, 1906. 
This  deed  was  to  secure  four  notes,  for  the 
sum  of  $4>500  each,  due  In  six  months  from 
date,  one  of  which  was  Indorsed  by  each  of 
the  then  stockholders,  the  Lewises,  Robinson, 
and  Barton;  the  latter  two  notes  being  given 
priority  over  the  former  two.    The  aggregate 


amount  of  these  notes,  $18,000,  was  fl^^ed  up- 
on, because  it  was  the  limit  to  which  the 
Bank  of  Commerce  would  extend  credit 

The  Lewises,  who  it  seems  were  regarded 
as  people  of  means,  claim  to  have  made 
other  advancements  to  the  company,  either 
in  cash,  notes,  or  Indorsements  of  notes  to 
or  for  the  company;  but  it  is  not  deemed 
necessary  that  these  advancements  be  set  out 
at  length. 

On  January  30,  1908,  the  company,  being 
hopelessly  involved  and  desiring  to  obtain 
from  its  creditors,  other  than  the  stockhold- 
ers, an  extension  of  credit  for  one  y^r,  pre- 
pared and  urged  upon  the  general  creditors 
an  agreement  providing  the  desired  exten- 
sion, wherein,  by  way  of  consideration  to 
the  general  creditors  for  the  indulgence,  the 
following  clause  was  Inserted:  "The  said 
stockholders,  who  are  also  creditors,  agree 
that  all  other  creditors  shall  be  preferred  in 
the  distribution  of  such  profits  as  may  be 
made  from  the  operation  of  the  plant,  or  the 
assets  of  the  company  in  the  event  of  sale." 
The  plan  of  the  agreement  was  that  the  plant 
and  effects  of  the  company  were  to  be  turned 
over  to  five  trustees,  viz.,  George  W.  Truitt, 
Claude  Dennis,  Charles  H.  Hutchins,  George 
H.  Lewis,  and  William  H.  Robinson,  and  said 
trustees,  acting  as  a  committee,  a  majority 
of  whom  were  to  constitute  a  quorum  for 
the  transaction  of  business,  were  to  manage 
the  affairs  of  the  company  during  the  entire 
period  covered  by  the  agreement,  as  author- 
ized and  directed  by  the  provisions  of  the 
agreement. 

The  general  creditors  having  agreed  to  the 
plan  and  terms  of  said  agreement,  pursuant 
thereto  a  deed  of  trust  was  executed,  con- 
veying to  said  Truitt  and  others,  trustees, 
the  company's  property,  which  deed,  bear- 
ing date  February,  1908,  was  executed  by  the 
said  company  and  George  H.  Lewis,  Freder- 
ick Lewis,  and  William  H.  Robinson,  indi- 
vidually. 

The  trustees  were  able  to  pay  a  dividend 
of  15  per  cent  on  the  indebtedness  due  the 
creditors  who  had  accepted  notes  payable  In 
one  year  from  the  date  of  said  agreement; 
but  they,  too,  were  unable  to  make  a  success 
of  the  business,  and  on  February  24,  1909, 
they  closed  their  accounts  and.  did  nothing 
further,  and  the  company  assumed  posses- 
sion of  its  property.  Whereupon,  in  March, 
1909,  George  A.  Frick,  trustee  In  the  deed 
of  August  22,  1906,  being  required  so  to  do 
by  the  National  Bank  of  Commerce,  the  hold- 
er of  the  notes  secured  by  said  deed,  adver- 
tised the  company's  property  for  sale  there- 
under; and  thereupon  the  bill  in  this  cause 
was  filed,  asking  that  a  sale  by  Frick  be  en- 
Joined,  that  a  receiver  be  appointed  by  the 
coxurt,  etc.,  and  alleging,  inter  alia,  that  the 
Lewises  and  Robinson  had  never  paid  their 
stock  subscriptions,  but  that  the  deed  of 
trust  to  the  National  Bank  of  Commerce  had 
been  executed  to  secure  notes  of  the  com- 
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paDy,  which  were  substituted  for  the  stock 
subscription  notes  of  the  subscribers,  and 
that  the  Lewises  and  Robinson  should  be  re- 
quired to  pay  their  stock  subscriptions. 

The  prayer  for  an  injunction  and  the  ap- 
pointment of  a  receiver  was  denied  by  the 
court,  and  Frick,  trustee,  was  directed  to 
sell  the  property,  which  he  did  at  public  auc- 
tion on  April  7, 1909,  at  which  sale  the  prop- 
erty was  bid  in  by  George  H.  Lewis  for  the 
sum  of  $21,000,  which  bid  was  reported  to 
the  court  and  approved,  and  Frick,  as  trus- 
tee, conveyed  the  property  to  Lewis.  It  ap- 
pears, however,  that  Lewis  was  not  required 
to  pay  the  whole  of  the  purchase  money  to 
Frlck,  trustee,  and  paid  only  a  sufficient 
sum  to  pay  the  costs  of  sale  and  of  this  suit ; 
the  balance  being  left  in  Lewis'  hands  to 
await  a  final  decision  as  to  whether  he  was 
entitled  to  the  same,  or  any  part  thereof, 
or  whether  said  balance  belonged  to  the 
general  creditors  of  the  company. 

An  amended  bill  was  filed  in  the  cause,  to 
which,  as  well  as  to  the  original  blU,  there 
was  a  demurrer  by  the  defendants,  which 
was  overruled,  and  answers  were  thereupon 
filed,  and  the  cause  was  referred  to  a  mas- 
ter commissioner  to  make  certain  inquiries 
and  to  state  certain  accounts,  as  set  out  in 
the  court's  decree. 

In  the  taking  of  the  evidence  before  the 
commissioner,  it  developed  that  the  sub- 
scriptions to  the  capital  stock  of  the  defend- 
ant company  made  by  the  defendants  the 
Lewises  and  Robinson,  as  alleged  in  the  bill, 
had  not  been  paid  at  the  time  of  the  institu- 
tion of  the  suit;  that  the  notes  of  these  in- 
dividual stockholders  in  evidence  of  their 
stock  subscriptions  had  be^i  given  to  the 
defendant  company,  and  by  it  discounted  at 
the  National  Bank  of  Commerce;  and  that 
said  notes  were  outstanding  at  the  time  of 
the  institution  of  this  suit,  but  that  some 
time  after  the  institution  of  the  suit,  and 
after  the  sale  of  said  property  by  Frick, 
trustee,  the  said  stockholders  had  paid  at 
the  bank  their  notes,  and  thereby  paid  their 
stock  subscriptions.  It  was  likewise  de- 
veloped that  the  National  Bank  of  Ck>mmerce 
had  not  in  r^illty  loaned  anything  to  the 
defendant  company  in  return  for  the  four 
notes  aggregating  $18,000,  secured  by  the 
deed  of  trust  to  Frick,  trustee,  but  that,  al- 
though the  resolution  of  the  stockholders 
showed  the  deed  of  trust  given  to  secure  a 
loan  to  be  made,  as  a  matter  of  fact  these 
notes  were  deposited  with  the  said  bank  as 
collateral  security  for  certain  notes  thereto- 
fore held  by  it,  other  than  the  notes  of  the 
stockholders  given  by  them  for  their  stock 
subscriptions. 

The  commissioner  reported  that  there  were 
held  by  said  bank  at  the  time  of  the  de- 
livery of  these  collateral  notes,  and  for 
which  collaterals  were  given  as  security, 
notes  made  or  indorsed  by  the  defendant 
company,  and  made  or  indorsed  by  the  stock- 
holders of  the  company,  aggregating  in  prin- 


cipal $21,000,  and  that  between  November 
1,  1906,  the  date  that  these  collateral  notes 
were  delivered  to  the  bank,  and  December 
3,  1906,  the  Lewises,  as  indorsers  or  makers, 
paid  to  the  bank  notes  aggregating  in  prin- 
cipal $15,400;  BO  that  on  January  30,  1908, 
when  the  said  agreement  between  the  de- 
fendant company  and  its  creditors,  to  which 
its  stockholders  were  parties,  was  made,  the 
said  bank  held  only  $6,500  of  the  notes  made 
or  indorsed  by  the  defendant  company,  which 
were  secured  by  the  collateral  notes  aggre- 
gating $18,000,  which  in  turn  were  secured 
by  the  deed  of  trust  to  Frick,  trustee,  and 
this  $6,500  was  the  only  amount  that  had 
been  held  by  the  said  bank  secured  by  said 
collateral  notes  since  the  3d  day  of  'Decem- 
ber, 1906.  Therefore  it  appears  that  the 
amount  due  to  said  bank  secured  by  the 
deed  of  trust  to  Frlck,  trustee,  on  January 
30,  1908,  was  $6,500  in  principal,  with  some 
Interest  thereon,  which  interest,  as  calculat- 
ed by  the  commissioner,  makes  the  aggre- 
gate amount  due  on  said  collateral  notes, 
principal  and  interest,  $7,509.84,  the  result 
being  that  if,  as  the  general  creditors  con- 
tend, George  H.  Lewis  (who  is  authorized 
by  Fred  Lewis  to  use  the  notes  taken  up  by 
them  at  the  bank  as  offsets  against  the  pur- 
chase money  due  to  Frick,  trustee,  by  vir- 
tue of  the  agreement  of  January  30,  1908, 
and  the  deed  of  assignment  to  Truitt  and 
others,  trustees,  of  February  24,  1908,  ex- 
ecuted pursuant  to  said  agreement)  agreed 
to  allow  the  general  creditors  preference 
over  all  of  his  claims  held  against  the  com- 
pany at  that  time,  in  the  distribution  of  the 
company's  assets  arising  from  a  sale  of  its 
property  and  plant,  then  he,  George  H.  Lew- 
is, Is  entitled  to  receive  credit  on  his  pur- 
chase of  the  property  from  Frick,  trustee, 
for  the  amount  only  of  said  notes,  aggre- 
gating, principal  and  interest,  the  sum  of 
$7,509.84,  leaving  a  balance  of  $14310.95 
due  by  him  to  Frlck,  trustee,  for  distribu- 
tion among  the  general  creditors  of  the  de- 
fendant company.  On  the  other  hand,  if 
Lewis  is  allowed  to  offset  all  the  notes  he 
claims  to  have  paid  the  bank  and  now  as- 
serts in  this  suit  as  debts  due  to  him  from 
the  defendant  company,  he  will  receive  prac- 
tically all  of  the  company's  assets,  and  its 
general  creditors  will  get  little  or  nothing. 
The  master  commissioner  made  an  elabo- 
rate and  carefully  prepared  report  in  the 
cause,  and  upon  the  main  question,  stated 
by  him  to  be,  "Did  LenHs  waive  hU  right  to 
priority  as  a  secured  creditor  under  the  first 
deed  of  trust,  dated  August  tt,  1906,  in 
favor  of  the  general  creditors  f*  he  reported 
that  ''the  two  Lewises  and  Robinson  did  not, 
by  the  agreement  of  January  30,  1908,  and 
the  deed  of  assignment  of  February  24,  1908, 
in  which  they  Joined,  waive  their  rights  as 
secured  creditors  under  the  first  deed  of 
trust  (to  Frick,  trustee),  and  that  George 
Lewis  has  a  right  now  to  offset  the  notes 
held  by  him,  which  were  covered  by  the  col- 
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lateral  notes  secured  under  the  first  deed  of 
trust,  against  tbe  balance  of  the  purchase 
money  which  he  owes  to  George  Frick,  trus- 
tee, to  the  extent  of  the  amount  which  may 
be  due  on  said  collateral  notes."  He  then 
proceeds  to  calculate  the  amount  due  to 
liewls  on  the  original  notes,  to  secure  which 
the  notes  secured  by  the  deed  of  trust  to 
Frick,  trustee,  were  delivered  to  the  bank 
as  collateral,  and  ascertained  the  amount  to 
be,  principal  and  interest,  $21,171,  and  the 
amount  then  due  by  Lewis  to  Frick,  trustee, 
including  interest,  $21,820.79,  so  that  the 
balance  due  from  Lewis  to  the  trustee  was 
only  $049.79;  but  in  this  calculation  the 
commissioner  disregarded  whether  or  not  the 
said  original  notes,  to  secure  whidb  the  col- 
lateral notes  were  delivered  to  the  bank, 
were  paid  by  the  Lewises  and  Robinson  be- 
fore or  after  the  agrement  of  January  30, 
1906. 

The  plaintiff,  S.  M.  Price  Machinery  Com- 
pany, Incorporated,  filed  six  exceptions  to 
said  report;  but  in  the  view  that  the  learned 
judge  of  the  circuit  court  took  of  the  case 
he  deemed  it  necessary  to  consider  only  the 
fourth  and  sixth  of  said  exceptions,  relat- 
ing to  the  controlling  question  as  stated  in 
the  commissioner's  report,  and  in  a  written 
opinion  made  a  imrt  of  the  record,  in  which 
the  facts  stated  above  in  this  opinion  and 
other  facts  appearing  In  the  record  are  ad- 
verted to,  laying  stress  upon  the  fact  that 
after  being  urged  to  do  so  by  the  said  bank 
the  Lewises  paid  off  some  $14,000  or  more 
of  the  deed  of  trust  indebtedness  due  the 
bank,  taking  no  assignment  of  these  notes, 
which  apparently  were  canceled  and  destroy- 
ed, and  had  the  company  issue  to  them  its 
ordinary  notes  for  the  amount  so  advanced, 
payable  on  demand.  It  is  said  in  conclusion: 
"So  it  seems  to  me  It  would  be  a  great  in- 
justice upon  the  general  creditors,  as  well 
as  a  wresting  of  the  language  contained  both 
In  the  contract  and  deed  of  trust  from  its 
plain  and  unambiguous  meaning,  to  allow 
the  Lewises  to  hold  this  secret  lien  for  some 
$14,000  or  more,  which  amount  is  of  neces- 
sity Included  in  the  $40,000  which  they  held 
out  to  the  creditors  they  were  yielding  In 
order  to  Induce  their  co-operation  and  con- 
sent to  the  plan  which  had  been  devised  by 
these  defendants  themselves — a  device  and 
plan  which  they  believed  would  work  itself 
out,  giving  them  back  the  property  clear  of 
all  liabilities  to  the  general  creditors,  and 
thereby  save  them,  not  only  the  amount  they 
had  paid  the  bank,  but  the  entire  indebted- 
ness which  the  company  owed  them.  It  is 
neither  unreasonable  nor  unnatural,  there- 
fore, that  the  Lewises,  strong  in  the  confi- 
dence of  the  successful  termination  of  the 
plan  which  had  been  devised,  should  have 
postponed  the  payment  of  their  debts  in  or- 
der to  please  the  creditors,  who  were  insist- 
ing upon  payment  and  were  threatening  pro- 
ceedings looking  to  the  liquidation  of  the 
company.   They  felt  reasonably  satisfied  that 


by  so  doing  both  the  general  creditors  and 
themselves  would  be  ultimately  paid  in  full. 
But,  however  that  may  be,  the  fact  Is  they 
entered  into  this  solemn  contract  with  the 
creditors  for  a  consideration  which  to  them 
seemed  sufficient  in  law,  as  well  as  in  fact, 
that  their  claims  should  be  postponed,  and  I 
find  nothing,  either  in  the  contract  or  the 
deed  of  trust,  which  seems  to  me  to  be  in 
conflict  with  this  view  of  language  too  plain 
to  need  construction,  and  I,  therefore,  feel 
obliged  to  sustain  the  exceptions  4  and  6  to 
the  conunissioner's  report,  and  as  these  views 
will,  when  carried  into  effect,  probably  re- 
sult in  the  payment  of  all  the  general  cred- 
itors, it  seems  unnecessary  to  consider  the 
other  questions  raised  upon  the  exceptions 
to  the  report"  From  a  decree  carrying  into 
effect  the  views  of  the  learned  judge,  as  ex- 
pressed in  his  written  opinion,  this  appeal 
was  allowed. 

The  assignments  of  error  In  the  petition 
for  the  appeal,  relating  to  the  rulings  of  the 
court  below  in  permitting  an  amended  bUl  to 
be  filed  in  the  cause,  and  overruling  the  de- 
murrer to  the  original  and  amended  bills, 
were  not  Insisted  on  in  the  oral  argument 
before  this  court,  and  will,  therefore,  not  be 
further  considered  here. 

The  main  question,  as  considered  by  the 
court,  and  rightly,  is:  "Did  not  the  Lewises, 
by  the  agreement  of  January  30,  1908,  and 
deed  of  February  24,  1909,  waive  their  rights 
to  participate  In  the  security  of  the  deed  of 
trust  to  Frick,  trustee,  even  if  they  had  such 
a  right  at  the  time  of  the  execution  of  the 
said  agreement  and  deed  of  trust?" 

A  discussion  as  to  the  law  with  respect  to 
the  rights  of  subrogation  In  one  who  stands  in 
the  relation  of  surety  to  a  principal  debtor, 
and  who  has  paid  the  debt  of  the  principal, 
and  to  enforce  every  remedy  and  every  securi- 
ty the  creditor  had  against  the  principal  debt- 
or, would  serve  no  good  purpose  in  the  consid- 
eration of  this  case,  upon  the  indisputable 
facts  to  which  we  have  adverted.  The  trial 
court  of  opinion  that,  however  it  might  be  as 
to  the  subrogation  of  the  Lewises  to  the  rights 
of  the  National  Bank  of  Commerce,  they  had 
by  the  two  written  instruments  (the  agree- 
ment of  January  80,  1908,  and  the  deed  of 
assignment  executed  pursuant  to  the  agree- 
ment), in  "language  too  plain  to  need  con- 
struction," waived  whatever  right  they  may 
have  had  to  demand  payment  of  the  indebt- 
edness due  them  by  the  defendant  company 
until  its  other  creditors  were  paid  in  full. 
If  more  were  needed  to  make  plain  the  mean- 
ing and  intent  of  the  parties  than  the  lan- 
guage itself  used  in  said  agreement  and  deed 
of  ass^nment.  It  is  to  be  found  in  the  inter- 
pretation given  to  it  by  appellant  George 
H.  Lewis  when  testifying  in  this  cause: 

"Q.  Under  what  circumstances  was  the 
agreement  with  the  creditors  by  which  this 
plant  was  turned  over  to  George  W.  Truitt 
and  others  executed?  A.  Under  the  agree- 
ment that  we  should  surrender  the  amount 
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that  the  company  owed  us,  proYided  the 
creditors  accepted  the  terms  of  that  agree- 
ment, and  accepted  the  plant  to  be  run  un- 
der the  management  of  the  trustees  for  the 
benefit  of  the  creditors." 

Further  testifying,  the  witness  Lewis  said: 
"They  all  agreed  to  take  notes,  with  the  un- 
derstanding that  the  plant  should  be  turned 
over  to  the  said  trustees,  who  would  operate 
the  plant  tor  the  creditors,  and  we  believed 
that  would  be  a  final  settlement  of  the  whole 
matter,  and  we  agreed  not  to  expect  the  in- 
debtedness to  us,  but  surrendered  that  in- 
debtedness; otherwise,  we  would  not  have 
gone  into  any  such  agreement" 

In  view  of  the  facts  and  circumstances 
appearing  from  the  proof  in  the  record,  the 
appellant  George  H.  Lewis  could  not  be 
heard  to  say  in  a  court  of  equity  that  al- 
though he  and  his  associates,  in  tiie  negoti- 
ations with  the  general  creditors  of  the  com- 
pany for  an  indulgence  on  their  demands 
past  due,  and  which  led  to  the  agreement 
providing  for  the  indulgence  asked  and  the 
deed  of  assignment  of  February  24,  1908,  ex- 
ecuted pursuant  to  the  agreement,  agreed  to 
subordinate  their  rights  to  be  paid  any  in- 
d€J)tedne88  due  to  them  from  the  company, 
whose  president  and  principal  owner  he  was, 
until  the  other  creditors  of  the  company 
were  paid  in  full,  and  then,  more  than  two 
years  later,  and  after  this  suit  was  institut- 
ed, say  that  "we  did  not  surrender  certain 
rights  which  we  at  the  time  of  said  agree- 
ment did  not  disclose  to  the  general  cred- 
itors, but  now  assert,  and  which  entitles  me 
to  practically  all  of  the  assets  of  the  com- 
pany, and  leaves  little  or  nothing  thereof 
for  its  general  creditors." 

We  are  of  opinion  that  the  decree  of  the 
circuit  court  is  right,  and  it  will  therefore 
be  afl^rmed;  but  the  cause  has  to  be  remand- 
ed for  further  necessary  proceedings  therein, 
or  that  may  be  expedient,  to  carry  out  the 
views  expressed  in  this  opinion. 

Affirmed. 


(138  Ga.  336) 

WORLEY  y.  STATE. 
(Supreme  Court  of  Georgia.    June  13,  1912.) 

fSyUalus  hy  the  Court,) 
1,  Homicide  (§  309*)  —  Instbuctions  — Vol- 

tXNTABT  MANSLAUOnTEE. 

Under  the  evidence  in  the  case,  the  court 
did  not  err  in  refusing  to  charge  upon  the 
subject  of  voluntary  or  involuntary  manslaugh- 
ter. 


[Ed.  Note.- 
Cent  Dig.  §| 
309.*1 


-For  other  cases,  see  Homicide, 
649,  650,  652-655;    Dec  Dig.  | 


2.  Homicide  (§  340*)~lN«rBUCTioNs— Pboy- 

OCATION. 

The  court  gave  to  the  jury  the  following 
charge:  *'If  you  should  find,  for  instance,  in 
this  case,  that  these  defendants,  or  either  of 
them,  if  they  were  acting  jointly,  delivered  up- 
on the  person  named  in  the  indictment  a  blow 
with  a  deadly  weapon  which  produced  death. 


and  there  was  no  provocation,  no  sufficient 
provocation,  provocation  sufficient  enough  to 
reduce  it  to  some  other  offense,  nor  justifica- 
tion, and  the  person  named  in  the  indictment 
died  in  consequence  of  that  blow,  delivered  un- 
der those  circumstances  by  that  character  of 
weapon,  that,  under  the  law  of  Georgia,  would 
be  murder."  TKis  does  not  afford  the  defend- 
ant ground  for  a  new  trial,  although  in  view  of 
the  ruling  above  made,  that  neither  the  law  of 
voluntary  nor  involuntary  manslaughter  was 
involved  in  the  case,  the  instruction  just  quoted 
is  somewhat  inapt,  because  it  embodies  the  un- 
necessary expression,  "provocation  sufficient 
enough  to  reduce  it  to  some  other  offense." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {§  715-717.  720;   Dec.  Dig.  §  340.*1 

3.  Gbiminal  Law  (|  1134*)  *  Appeal  ~  Bb- 

VIEW. 

It  is  unnecessary  to  pass  upon  the  excep- 
tion relative  to  the  alleged  disqualification  of  a 
named  juror. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  J§  2587,  2653,  2986-2998, 
3056,  3067-3071;    Dec.  Dig.  |  1134.*] 

4.  Homicide  (§  163*)— Evidence— Chabacteb 
OP  Deceased. 

The  court  erred  in  admitting,  over  objec- 
tion duly  made,  evidence  of  t)ie  character  of 
the  decedent  for  peaceableness;  no  evidence 
having  been  introduced  by  the  defendant  on 
trial  putting  the  decedent's  character  in  issue. 
[Ed.  Note. — For  other  cases,  see  Homidde, 
Cent.  Dig.  §§  310-317;   Dec.  Dig.  i  163.*] 

Lumplsin  and  Hill,  JJ.,  dissenting. 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

J.  W.  Worley  was  convicted  of  murder, 
and  brings  error.    Reversed. 

Robt  L.  Colding,  of  Savannah,  and  Denny 
&  Wright,  of  Rome,  for  plaintiff  in  error. 
W.  0.  Hartridge,  Sol.  Gen.,  of  Savannah, 
and  T.  S.  Felder,  Atty.  Gen.,  for  the  StJate. 

BECK,  J.  John  Worley  and  Hugh  Boggs 
were  jointly  indicted  for  the  murder  of  Jas- 
per Turner.  Worley  was  put  upon  trial,  and 
convicted  of  the  offense  of  murder,  and  a 
recommendation  was  made  by  the  jury  that 
he  be  imprisoned  for  life  in  the  penitenti- 
ary. The  defendant  thereupon  made  a  m^ 
tion  for  a  new  trial,  which  was  overruled. 

The  state  introduced  evidence  tending  to 
show  that  the  homicide  was  willful  and  un- 
provolsed  murder,  committed  by  the  defend- 
ants for  the  probable  purpose  of  securing 
possession  of  an  automobile  which  belonged 
to  the  decedent  and  which  they  had  hired 
for  the  evening,  ostensibly  for  the  purpose 
of  taking  a  ride  into  the  country;  the  de* 
cedent  acting  as  chauffeur.  The  state  hav- 
ing exercised  its  right  to  sever,  and  Worley 
being  on  trial,  Boggs,  the  other  defendant, 
was  introduced  as  a  witness  by  the  defense. 
According  to  his  testimony,  he  and  Worley 
came  to  Savannah  upon  an  excursion.  They 
were  in  and  about  Savannah  several  days. 
On  the  day  of  the  homicide,  July  31,  1911, 
desiring  to  take  a  ride  in  an  automobile, 
they  hired  the  car  of  the  decedent  and  en- 
gaged him  to  carry  them  for  a  ride,  for  $2.50 
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an  bonr.  After  they  had  been  riding  for  two 
hours  on  a  country  road,  witness  told  the 
owner  of  the  car  they  had  gone  far  enough, 
and  to  turn  back.  At  this  point  the  defend- 
ants and  the  decedent  engaged  in  a  contro- 
Tersy  as  to  the  amount  of  fare  due;  the  de- 
cedent insisting  that  they  owed  him  $10, 
while  they  contended  that  only  $5  was  due. 
The  witness  emphatically  stated  to  the  de- 
cedent that  he  would  not  be  robbed  in  that 
way.  Thereupon  the  decedent  drew  a  pistol, 
pointed  it  at  the  witness  Boggs,  and  then 
Worley  hit  the  deced^it  with  a  hanuner. 
Witness  Jumped  from  the  Car,  and  the  de- 
cedent turned  on  Worley.  and  both  of  them 
fell  out  of  the  car.  Decedent  had  Worley 
on  the  ground,  and  Worley  called  loudly 
for  help;  whereupon  decedent  started  to- 
wards Boggs,  who  thereupon  seized  the  ham- 
mer and  hit  his  assailant  oyer  the  bead  with 
it  Decedent  had  dropped  the  pistol  in  the 
car  when  Worley  hit  him.  When  the  de- 
cedent  turned  from  Worley,  who  was  upon 
the  ground,  to  assail  Boggs,  the  latter  hit  at 
him  twice,  hit  him  a  glancing  blow  at  first, 
and  then,  as  decedoit  came  on,  bit  him 
again.  The  witness  then  stated  how  they 
placed  the  body  of  the  decedent  in  the  car, 
started  back  to  the  city  of  Savannah  with 
him,  and  then,  finding  him  to  be  dead,  be- 
came alarmed,  and  started  away  from  the 
city  of  Savannah,  and  finally  placed  the 
body  in  a  well.  The  witness  testified  at 
length  as  to  many  other  particulars  and  de- 
tails tending  to  explain  the  conduct  of  him- 
.self  and  his  Joint  defendant,  which  it  is  not 
necessary  to  set  forth  here. 

The  defendant  made  a  statement,  which, 
in  so  far  as  it  is  material  to  the  issues  made 
in  the  record,  is  substantially  as  follows: 
They  hired  Turner's  automobile,  as  stated 
by  Boggs,  and  went  out  on  the  country  road. 
When  the  altercation  as  to  the  fare  arose, 
as  detailed  by  Boggs,  and  Boggs  said,  **I  will 
not  stand  to  be  robbed  like  that,"  the  de- 
cedent. Turner,  said,  *'You  will  give  me  $10 
or  I  will  blow  your  brains  out,"  and  he  drew 
a  pistol  and  pointed  it  at  Boggs.  The  de- 
fendant en  trial  thereupon,  in  order  to  pro- 
tect himself  and  companion,  picked  up  the 
hammer,  which  was  in  the  bottom  of  the  car, 
and  hit  Turner  on  the  side  of  the  head.  The 
latter  fell  over  and  dropped  the  pistol  in  the 
car.  The  accused  hit  him,  because  he 
thought  he  was  going  to  shoot  Boggs  and 
then  kill  him,  the  defendant  on  trial.  After 
Turner  was  hit,  he  turned  over  and  grabbed 
Worley,  and  they  fell  out  of  the  side  of  the 
car.  "He  and  I  rolled  out  of  the  car,  and 
we  straggled  there  on  the  ground.  He  com- 
menced choking  me,  and  reached  his  hands 
in  his  pocket  like  this  (indicating),  trying  to 
get  something  out  of  his  pocket.  I  hollered 
to  Boggs  to  come  and  help  me;  and  as  he 
was  coming  the  negro  turned  me  loose  and 
started  after  Boggs  in  a  sort  of  crouching 
position ;   nnd  when  be  got  close  to  Boggs, 
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Boggs  hit  Mm,  it  seems  like  a  glancing  blow, 
and,  the  negro  still  coming  on,  Boggs  hit 
him  again,  and  the  negro  rolled  on  the 
ground."  Worley  further  declared,  "The 
negro  had  the  pistol  pointed  at  my  partner, 
and  I  was  afraid  he  was  going  to  shoot  us 
both."  The  statement  continues  with  details 
relating  to  the  disposition  of  the  body  and 
the  reason  for  the  flight 

[1]  1.  The  court  did  not  err  in  refusing 
to  charge  the  Jury  on  the  subject  of  volun- 
tary or  involuntary  manslaughter.  If  the  de- 
fendant's statement  and  the  testimony  of 
the  witness  Boggs,  who  was  jointly  indicted 
with  him,  be  true,  the  plaintiff  in  error  was 
not  guilty  of  any  offense  against  the  law. 
When  he  struck  the  decedent  he  did  it  be- 
cause, according  to  his  statement  and  the 
testimony  of  his  companion,  Boggs,  the  de- 
cedent had  a  deadly  weapon  leveled  at 
Boggs,  and  the  defendant  acted  under  the 
fear  that  the  life  of  himself  and  his  com- 
panion was  about  to  be  taken  by  the  dece- 
dent to  whom  they  had  given  no  other  prov- 
ocation for  a  deadly  assault  than  by  refus- 
ing to  pay  as  hire  for  a  car  a  sum  which 
they  insisted  was  greater  than  the  amount 
which  they  had  contracted  to  pay.  Under 
these  circumstances  the  assault  by  the  dece- 
dent upon  the  defendant  Worley  and  Boggs 
was  of  a  felonious  character;  and  if  Worley 
acted,  when  he  struck  the  deceased,  In  de- 
fense of  himself  or  his  companion  against 
such  an  assault,  the  blow  was  Justifiable,  and 
if  that  blow  caused  the  death  of  Turner, 
the  -homicide  was  Justifiable.  If  the  blow 
stricken  by  Worley  did  not  cause  the  death 
of  Turner,  but  left  him  with  strength  enough,, 
after  dropping  the  pistol,  to  make  further 
assault  upon  Worley  and  to  hurl  him  to  the 
ground,  or  to  throw  himself  upon  Worley 
after  the  latter  had  fallen  upon  the  ground* 
and  be  desisted  from  the  last  attack  only 
when  Worley's  cries  for  help  brought  his 
companion,  Boggs,  to  his  aid,  and  Boggs,  as 
Turner  approached  him  in  a  crouching  posi^ 
tion,  struck  him  twice,  the  first  blow  being 
a  glancing  one,  Boggs  would  have  been  Jus-^ 
tifiable  in  striking  this  blow,  and,  if  death 
resulted  from  it,  neither  Boggs  nor  Worley 
would  have  been  guilty  of  any  offense.  Or 
if  it  could  be  held  that  Boggs,  coming  up  in 
response  to  the  cries  for  help  from  his  com- 
panion, who  was  upon  the  ground  and  in 
the  grasp  of  an  assailant,  who  but  a  few 
moments  before  had  tried  to  murder  them, 
used  more  force  than  was  necessary  in  re- 
pelling the  attack  of  Turner,  who  approach- 
ed him  in  a  crouching  position,  and  that  this 
was  done  not  to  repel  a  felonious  attack,  in- 
asmuch as  Turner  was  then  unarmed,  and 
having  struck  a  blow  with  more  force  than 
was  necessary  to  repel  the  attack,  was  guilty 
of  voluntary  manslaughter,  as  death  re- 
sulted from  his  last  blow,  still  that  would 
not  render  Worley  guilty  of  voluntary  man- 
slaughter.    For,  according  to  the  testimony 
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of  BoggB  and  tbe  statement  of  Worley  him- 
self, Worley  had  done  nothing  more  in  the 
first  Instance  than  to  strike  in  order  to  save 
his  own  and  his  companion's  life,  and  then, 
when  he  was  on  the  ground,  with  the  assail- 
ant on  him,  he  had  cried  for  help.  If  the  one 
who  came  to  his  help  under  these  circum- 
stances, when  attacked  in  turn  by  Worley's 
assailant,  struck  with  more  force  than  was 
absolutely  necessary,  Worley  was  In  no  way 
responsible  for  the  violence  of  the  blow,  and 
did  not  share  in  the  guilt  of  the  man  who 
struck  it,  If  there  was  any  guilt  at  all  upon 
the  part  of  tbo  latter. 

The  evidence  for  the  state,  largely  circum- 
stantial, tended  to  show  an  unprovoked  mur- 
der. The  statement  of  the  defendant  on 
trial,  and  the  testimony  of  his  companion, 
Boggs,  if  they  were  to  be  believed,  showed 
no  acts  upon  this  defendant's  part  that  were 
not  entirely  Justifiable;  and  the  Jury,  there- 
fore, were  called  upon  to  determine  whether 
the  defendajit  on  trial  was  guilty  of  murder, 
or  not  guilty  of  any  offense.  And  instruc- 
tions upon  the  subject  of  voluntary  man- 
slaughter could  find  no  proper  place  in  the 
court's  charge  upon  the  real  issues  made  by 
the  evidence. 

[21  2.  Error  is  assigned  upon  the  follow- 
ing charge  of  the  court:  '*If  you  should  find, 
for  instance,  In  this  case,  that  these  defend- 
ants, or  either  of  them,  if  they  were  acting 
jointly,  delivered  upon  the  person  named  in 
the  indictment  a  blow  with  a  deadly  weapon 
which  produced  death,  and  there  was  no 
provocation,  no  sufficient  provocation,  provo- 
cation sufficient  enough  to  reduce  it  to  some 
other  offense,  nor  justification,  and  the  per- 
son named  in  the  indictment  died  in  conse- 
quence of  that  blow,  delivered  under  those 
circumstances  by  that  character  of  weapon, 
that,  under  the  law  of  Georgia,  would  be 
murder."  Having  shown  that  the  law  of 
manslaughter  was  not  involved  in  this  case, 
the  charge  just  quoted  affords  the  plaintiff 
in  error  no  ground  of  complaint,  because, 
after  having  charged  as  above  quoted,  the 
court  ''failed  and  refused  to  charge  upon  any 
theory  of  the  case  whereby  provocation 
would  be  sufficient  to  reduce  it  to  some  other 
offense."  For,  as  we  have  attempted  to  dem- 
onstrate, there  was  no  evidence  in  the  case 
tending  to  show  that  the  defendant  was  guilty 
of  any  offense,  If  he  was  not  guilty  of  mur- 
der. 

[9]  3.  It  Is  unnecessary  to  determine  the 
question  raised  on  the  ground  of  the  motion 
based  upon  the  alleged  disqualification  of  a 
named  juror,  as  this  question  will  not  arise 
upon  the  next  trial;  a  reversal  being  granted 
upon  another  ground  of  the  motion. 

[41  4.  Error  is  assigned  in  the  motion  for 
a  new  trial  upon  the  ruling  of  the  court  ad- 
mitting, over  objection  duly  made,  evidence 
of  the  good  character  of  the  decedent.  The 
admission  of  this  testimony  was  error,  and 
it  was  of  such  a  nature  as  to  require  the 
grant  of  a  new  triaL    In  the  trial  of  a  crim- 


inal case,  it  Is  the  privilege,  In  the  first  in- 
stance, of  the  defendant  to  put  in  Issue  his 
own  character,  and  under  circumstances  that 
of  the  deceased.  But  until  the  def^idant 
takes  the  initiative,  and  puts  in  issue  the 
character  of  the  deceased,  it  is  not  compe- 
tent for  the  state  to  adduce  evidence  to  prove 
the  good  character  of  the  deceased  for  peace- 
ableness,  or  In  other  respects.  We  do  not  think 
that  proof  of  the  attack  by  the  deceased  upon 
the  defendant  at  the  time  of  the  homicide  is 
sufficient  to  warrant  proof  of  his  peaceable 
character.  Our  attention  has  been  called  to 
one  or  two  decisions  laying  down  a  contrary 
doctrine;  but  we  think  that  the  rule  as  we 
have  stated  it  Is  the  sounder  rule.  In  the 
case  of  Pound  v.  State,  43  Ga.  129,  it  was 
said:  "If  the  character  of  the  deceased  for 
violence  Is  put  In  issue  by  the  evidence  of- 
fered for  the  accused*  then  the  right  to  re- 
but such  evidence  is  invoked,  as  a  matter  of 
right;  but  only  then,  and  not  till  then." 
And  in  that  case  It  was  held  that  it  was  er- 
ror upon  the  part  of  the  court  below  to  ad- 
mit, over  objection  by  the  prisoner,  evidence 
of  the  character  of  the  accused  for  violence, 
and  also  of  the  deceased  for  peaceableness; 
the  same  not  being  in  rebuttal.  In  the  case 
Just  cited,  and  from  which  the  above  ex- 
cerpt is  taken,  there  was  evidence  tending 
to  show  that  the  deceased  was  about  to  cross 
a  fence  for  the  purpose  of  maldng  an  assault 
upon  the  defendant  with  an  ax;  and  in  view 
of  these  facts  the  court  laid  down  the  rule 
which  we  have  stated*  and  we  are  unable  to 
find  any  case  In  this  state  changing  or  modi- 
fying it. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  LUMPKIN  and  HILL^  JJ.,  dis- 
senting. 

LUMPKIN,  J.  (dissenting).  Conceding 
that  the  admission  of  the  evidence  of  a  wit- 
ness as  to  the  peaceable  character  of  the 
deceased  was  erroneous,  I  do  not  think  a 
reversal  should  result.  It  would  not  be  ad- 
visable to  enter  into  a  full  discussion  of  the 
evidence,  as  the  case  is  to  be  returned  for  a 
new  trial.  Suffice  It  to  say  that  the  evidence 
showed  a  shocking  case  of  murder.  Testi- 
mony on  behalf  of  the  defendant  showed 
that  he  and  his  comrade  rode  into  the  coun- 
try In  a  hired  automobile  at  night,  killed  the 
owner,  sold  the  automobile,  concealed  their 
identity,  and  fied,  and  that  at  the  time  the 
deceased  was  killed  he  had  gotten  out  of 
the  automobile  on  the  ground  and  had  no 
weapon  then  with  him.  As  to  these  fACta 
there  was  no  real  dispute,  though  the  accus- 
ed and  his  witness  insisted  that  the  deceased 
was  the  assailant  A  single  witness  testified 
that  "the  general  character  [of  the  deceased! 
for  peaceableness  or  violence  was  good;  that 
his  reputation  was  that  of  a  peaceable,  hon- 
est negro."  To  upset  the  verdict  for  this 
alone  seems  to  me  to  be  wrong. 

I  am  authorized  to  state  that  Mr.  Asso- 
ciate Justice  HILL  concurs  In  this  dissent 
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BROWDERr-MANGET    CO.     t.     CALHOUN 

BRICK  CO. 
(Sapreme  Court  of  Georgia.    June  13,  1912.) 

(ByUdbuM  5|f  the  Court.) 

AimcALS  (I  85*)— Injttbiss  to  Othbb  Aifi- 
iCALS— Liability. 

Where  a  railroad  company  permitted  slup- 
pern  and  consignees  to  use  a  driveway  in  its 
yard  for  the  purpose  of  loading  and  unloading 
cars,  and  a  foreman  of  a  person  who  had  cars 
to  unload,  while  engaged  in  the  performance 
of  his  duties,  hitched  a  horse  to  one  of  the 
cars,  and  left  it  standing  and  eating  feed  which 
had  heen  given  it,  if  the  horse  kicked  a  mule 
of  another  shipper  which  was  driven  behind  it, 
this  did  not  make  out  a  prima  facie  case  for 
recovery,  without  proof  of  viciousness  and 
scienter,  although  the  railroad  company  had 
giyen  no  permission  to  feed  horses  in  that 
place. 

[Ed.  Note. — ^For  other  cases,  see  Animals, 
Cent  Dig.  |i  297-508;  Dec  Dig.  i  85.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  the  Browder-Manget  Company 
against  the  Calhoun  Brick  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Hewlett  &  Dennis,  of  Atlanta,  for  plaintiff 
in  error.  Caudler.  Thomson  ft  Hirsch,  of  At- 
lanta, for  defendant  in  error. 

LUMPKIN,  J.  The  Browder-Manget  Com- 
pany brought  suit  against  the  Calhoun  Brick 
Company,  alleging  in  substance  as  follows: 
Tbe  defendant  was  engaged  in  the  manufac- 
turing and  selling  of  brick,  owned  mules 
and  horses,  operated  wagons  and  drays,  and 
employed  drivers,  and  also  a  foreman  to  au- 
perintend  and  look  after  the  management 
of  its  business  in  the  county  where  the  in- 
jury took  place.  It  owned  and  furnished  to 
its  foreman  a  certain  horse  for  the  better 
performance  of  his  duties.  The  horse  was 
naed  "as  an  industrial  appliance,*'  and  was 
Ylcious  and  unsafe,  and  this  was  known  to 
the  defendant,  or  should  have  been  so  known. 
The  foreman  hitched  the  horse  to  a  car  on 
the  track  of  the  railway  company,  at  a 
place  known  as  "a  team  track,**  which  was 
used  by  the  public  for  loading  and  unload- 
ing cars  from  the  tracks  of  the  railway. 
The  defendant  knew  that  the  place  was  used 
by  the  public,  and  frequented  by  persons, 
▼efaides,  and  animals  for  the  purposes  men- 
tioned. A  drayman  of  the  plaintiff  endeav- 
ored to  pass  in  the  rear  of  the  horse,  when 
the  horse  kicked  the  mule  attached  to  the 
dray  and  broke  its  foreleg.  It  was  the  duty 
of  the  foreman  to  feed  and  care  for  the 
horse,  and  he  was  acting  in  the  scope  of  his 
employment  He  was  negligent  in  tying  the 
horse  in  a  place  so  frequented  by  persons, 
yehlcles,  and  animals.  Such  place  was  not 
designed  or  used  for  the  purpose  of  feeding 
horses,  and  "the  said  defendant  did  thus 
wrongfully  place  the  said  horse  therein  to 
petitioner's  injury  and  damage." 


On  the  trial  the  evidence  tended  to  show 
the  hitching  of  the  horse  to  the  car  by  the 
defendant's  foreman,  the  driving  behind  him 
by  the  plaintiff*s  driver,  and  the  kicking  and 
hojury  of  the  plaintiff's  mule.  On  the  sub- 
ject of  the  place  where  this  occurred,  the 
testimony  of  the  agent  of  the  railroad  com- 
pany was  to  the  effect  that  the  driveway  was 
for  the  purpose  alone  of  loading  and  unload- 
ing shipments  of  freight,  and  no  one  was 
authorized  to  tie  horses  to  a  car  and  feed 
them;  that  ordinarily  that  particular  track 
was  assigned  to  the  defendant  for  the  un- 
loading of  brick,  as  a  matter  of  convenience; 
that  he  did  not  know  that  people  fed  their 
stock-  there  while  unloading  cars;  that  it 
might  have  been  done,  but  was  not  author- 
ized; and  that  there  were  no  instructions 
posted  in  the  yards  or  given  to  shippers  that 
they  must  not  feed  their  horses  there.  There 
was  no  evidence  of  any  previous  viciousness 
on  the  part  of  the  horse,  or  of  notice  there- 
of to  the  defendant.  At  the  close  of  the 
plaintiff's  evidence,  the  court  granted  a  non- 
suit, and  the  plaintiff  excepted. 

If  the  plaintiff  sought  to  recover  only  be- 
cause of  the  act  of  a  vicious  horse.  It  would 
be  sufficient  to  say  that  there  was  no  evi- 
dence of  previous  viciousness  or  scienter. 
But  as  there  were  allegations  in  certain  par- 
agraphs of  the  petition  to  the  effect  that 
the  defendant's  foreman  was  negligent  in  ty- 
ing the  horse  in  a  frequented  place,  and  that 
the  driveway  was  not  designed  or  used  for 
the  purpose  of  feeding  horses,  and  the  de- 
fendant thus  wrongfully  placed  the  horse 
therein,  and  as  counsel  for  the  plaintiff  in 
error.  In  his  able  brief,  insists  that,  without 
I  proof  of  viciousness  or  of  the  scienter,  the 
case  should  have  been  submitted  to  the  Jury, 
we  .will  discuss  the  question  somewhat  fur- 
ther. The  common-law  rule  as  to  the  liabil- 
ity of  an  owner  of  domestic  animals  allow- 
ed to  run  at  large,  and  committing  damages 
on  the  premises  of  another,  or  the  status  of 
the  law  on  that  subject,  prior  to  or  under 
the  statutes  providing  for  local  elections  as 
to  fences,  need  not  be  discussed.  The  horse 
of  the  defendant  was  not  running  at  large 
or  on  the  land  of  the  plaintiff. 

Two  cases  will  suffice  as  illustrations  of 
recoveries  which  have  been  allowed  on  ac- 
count of  negligence  of  the  owner  or  person 
in  control  of  a  domestic  animal,  regardless 
of  any  vicious  disposition  on  its  part  In 
Jones  V.  Owen,  24  L.  T.  R.  N.  S.  587,  two 
greyhounds  coupled  together  with  a  chain 
or  piece  of  rope  were  allowed  to  go  upon 
the  highway  at  night  They  ran  on  each 
side  of  a  passer,  and  he  was  thrown  down, 
in  consequence  of  the  chain  or  rope  coming 
in  contact  with  his  legs,  and  was  Injured. 
The  owner  was  held  liable  because  of  negli- 
gence in  permitting  the  dogs  to  go  coupled 
together  upon  the  highroad,  without  any 
proof  of  viciousness  In  them.    In  Phillips  v. 
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Dewald,  79  Ga.  732,  7  S.  B.  151,  11  Am.  St  ] 
Rep.  458,  a  horse  was  negligently  left  stand- 
ing unhitched  in  a  street,  In  front  of  its 
owner's  door.  It  moved  off,  and,  being 
frightened  by  persons  who  sought  to  capture 
it,  ran  away,  ran  upon  the  sidewalk,  and  in- 
jured a  passer.  It  was  held  that  the  ques- 
tion of  negligence  was  for  the  Jury,  and  a 
recovery  by  the  plaintiff  was  sustained,  with- 
out  proof  of  viciousness  in  the  horse. 

As  to  injuries  done  by  vicious  animals  in 
the  exercise  of  their  vicious  propensities,  a 
number  of  courts  in  Ehigland  and  in  America 
have  held  that  the  gist  of  the  action  is  keep- 
ing the  animal  after  notice  of  Its  vicious 
character.  Cooley  on  Torts  (3d  Ed.)  696; 
2  Am.  &  Eng.  Bnc.  Law,  353, 354,  and  note.  Of 
course,  where  this  rule  prevails,  proof  of 
the  scienter  is  necessary.  Other  courts  have 
held  that  the  gist  of  the  action  is  not  in  the 
fact  of  keeping  the  vicious  animal  after  no- 
tice of  its  vicious  propensity,  but  negligence 
in  the  manner  of  such  keeping.  Friedman 
V.  Goodman,  124  Ga.  532,  52  S.  B.  892.  But 
whether  the  fact  of  keeping  after  knowledge 
of  the  viciousness  be  treated  as  the  gist  of 
the  action,  or  whether  it  is  sought  to  im- 
pose upon  the  owner  a  certain  duty  by  rea- 
son of  knowledge  of  the  viciousness,  in  ei- 
ther event,  as  to  such  actions,  proof  of  the 
scienter  will  be  necessary.  In  some  cases 
it  has  been  declared  that,  if  a  domestic  ani- 
mal is  rightfully  in  the  place  where  it  in- 
flicts an  injury,  the  owner  will  not  be  liable 
unless  he  had  knowledge  of  the  vidouci  pro- 
pensities of  such  animal ;  but,  if  the  animal 
was  wrongfully  in  such  place,  proof  of  the 
scienter  is  unnecessary.  2  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  364,  and  citations;  2  Cyc.  368; 
Eddy  V.  Union*  R.  Oo.,  25  R.  I.  451,  56  Atl. 
677,  105  Am.  St  Rep.  897,  1  Ann.  Cas..204. 
The  statement  was  cited  in  Reed  v.  South- 
em  Express  Co.,  95  Ga.  108,  22  S.  B.  133,  51 
Am.  St  Rep.  62. 

To  the  mind  of  the  writer  of  this  opinion, 
the  generic  words  ''rightfully"  and  "wrong- 
fully," as  applied  to  places  and  animals, 
may  possibly  be  subject  to  misconstruction. 
Some  of  the  cases  mentioned  deal  with  tres- 
passes ;  but  others  go  further,  and  hold  that 
the  owner  may  subject  himself  to  liability 
on  the  basis  of  wrongfully  putting  his  do- 
mestic animal  in  a  certain  place,  although 
there  was  no  trespass  upon  the  premises  of 
another,  without  proof  of  the  scienter.  Thus 
in  New  Jersey  one  whose  servant  led  his 
horse  by  a  halter  along  a  sidewalk  In  a  city 
was  held  liable  to  a  person  lawfully  passing 
upon  the  sidewalk  and  who  was  kicked  by 
the  horse,  without  requiring  proof  of  scient- 
er. Healey  v.  BallaDtlne  &  Sons,  66  N.  J. 
Law,  339,  49  Atl.  511.  In  Massachusetts, 
where  a  wagon  was  stuck  in  the  mud,  and 
one  of  the  horses  was  made  nervous  by  the 
effort  to  pull  it  out  and  by  being  brutally 
beaten,  and  was  then  left  standing  partially 
on  the  sidewalk  while  eating  from  a  feed 
bag,  and  kicked  a  person  passing  on  the  I 


sidewalk,  the  owner  was  held  liable.  Re- 
ferring to  the  necessity  for  knowledge  of 
previous  viciousness,  Holmes,  J.,  sententious- 
ly  said:  "It  used  to  be  said  in  England,  un- 
der the  rule  requiring  notice  of  the  habits 
of  an  animal,  that  every  dog  was  entitled  to 
one  worry;  but  It  is  not  universally  true 
that  every  horse  is  entitled  to  one  kick.'^ 
Hardlman  v.  Wholley,  172  Mass.  411,  52  N. 
B.  518,  70  Am.  St  Rep.  292.  See,  also,  Dick- 
son V.  McCoy,  39  N.  Y.  400;  Ck>odman  t. 
Gay,  15  Pa.  188,  53  Am.  Dec.  589;  Ingham's 
Law  of  Animals,  Si  74,  93.  For  the  purpose 
of  the  present  case,  it  Is  unnecessary  to  de- 
termine how  far  these  rulings  will  be  fol- 
lowed here.  In  Reed  v.  Southern  Bxpress 
Ck).,  95  ChL.  108,  22  S.  E.  133,  51  Am.  St.  Rep. 
62,  supra,  an  ordinary  draft  horse,  attached 
to  a  vehicle,  was  momentarily  left  standing 
in  a  street  adjacent  to  a  sidewalk,  and  bit 
one  passing  by  on  the  sidewalk.  It  was  held 
that  the  horse  was  In  its  rightful  place  In 
the  street,  and  that,  there  being  no  evidence 
that  it  was  vicious  or  had  a  tendency  to 
bite  persons,  the  injury  was  not  one  which 
the  defendant  was  bound  to  anticipate  and 
guard  against  and  the  leaving  of  the  horse 
unattended  was  not  such  negligence  as  would 
entitle  the  plaintiff  to  recover.  In  Corcoran 
V.  Kelly,  61  Misc.  Rep.  323,  113  N.  Y.  Supp. 
686,  the  Supreme  Court  of  New  York  held 
that,  where  a  horse  was  negligently  left 
standing  in  a  street  while  eating  and  bit  a 
passer-by,  the  vicious  propensity  of  the  horse 
was  the  proximate  cause  of  the  injury,  and 
proof  of  the  scienter  was  necessary. 

Turning,  now,  to  the  facts  of  the  case  be- 
fore us,  the  place  where  the  injury  occurred 
was  in  a  railroad  freightyard.  Shippers 
and  consignees  were  allowed  by  the  company 
to  use  a  driveway  for  the  purpose  of  loading 
and  unloading  freight  An  agent  of  the  com- 
pany testified  that  the  company  did  not  au- 
thorize horses  to  be  tied  to  cars  and  fed  in 
the  driveway;  that  ordinarily  the  particular 
track  on  which  the  car  was  standing  where 
the  horse  was  hitched  while  eating  was  as- 
signed to  the  defendant  company  for  un- 
loading brick,  as  a  matter  of  convenience; 
that  he  did  not  know  that  others  fed  their 
stock  there  while  unloading  cars,  but  that 
no  instructions  were  posted  in  the  yards  or 
given  to  shippers  that  they  must  not  feed 
their  horses  there.  The  horse  kicked  a  mule 
which  was  driven  behind  it  by  the  driver  of 
the  plaintiff.  The  defendants  "riding  boss" 
rode  the  horse  there  in  the  discharge  of  his 
duties  in  connection  with  the  unloading  of 
the  cars.  If  the  tying  of  the  horse  and  feed- 
ing him  amounted  to  a  misuse  of  the  license 
of  the  railroad  company,  such  company  is 
not  complaining.  Relatively  to  the  plaintiff, 
whi(?h  was  also  a  licensee,  It  cannot  be  held 
that  the  horse  was  unlawfully  at  that  place, 
regardless  of  any  vicious  characteristics. 
The  place  was  a  passway  which  shippers 
and  consignees  were  permitted  to  use.  As 
to  the  licensees,  It  was  somewhat  analogous 
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to  a  road  or  street  which  various  persons 
may  lawfully  use.  It  was  thus  quite  similar 
to  the  Reed  Case,  In  which  a  horse  was  In 
the  street,  but  temporarily  stopped  near  the 
sidewalk.  In  the  absence  of  any  proof  of 
Ticiousness  and  scienter,  there  was  no  error 
in  granting  a  nonsuit 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(186  Oa.  S47) 

JOHNSON  T.  OLIVER. 
(Supreme   Court  of  Georgia.     July  9,   1912.) 

(SuUahui  hy  the  Court.) 

1.  Judgment  (§  796*)—Liew— Salb  of  La^nd 
—'Retention  of  Possession  bt  Grantor. 

Where  a  nian  who  owned  a  two-fifths  un- 
divided interest  in  a  tract  of  land,  his  children 
owning  the  other  three-fifths  undivided  interest, 
sold  and  conveyed  his  interest,  and  thereupon 
became  the  tenant  of  the  purchaser,  giving  rent 
notes  and  paying  rent,  and  the  purchaser, 
through  his  tenant,  remained  in  possession  for 
four  years,  the  interest  so  conveyed'  was  dia- 
charged  from  the  lien  of  a  judgment  against 
the  maker  of  the  deed,  if  the  purchase  was  bona 
fide  and  for  a  valuable  consideration.  Civil 
Code,  {  5950;  Edwards  v.  Stinson,  59  Ga.  443; 
Blalock  V.  Denham,  85  Ga.  646,  11  S.  EL  1038. 

(a)  That  the  grantor  remained  in  possession 
as  tenant  of  the  grantee  as  to  the  interest  con- 
veyed Is  a  circumstance  for  the  consideration  of 
the  jury  in  determining  the  bona  fides  of  the 
transaction,  but  will  not  per  se  prevent  it  from 
falling  within  the  rule  abqve  stated. 

(b)  The  request  that  the  decision  in  Edwards 
V.  Stinson,  S9  Ga.  443,  be  reviewed  and  over- 
ruled, is  denied. 

[Ed.  Note.—For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1395;   Dec.  Dig.  |  796.*1 

2.  Judgment  (8  796*)— Lien— Sale  of  Land 
—Transactions— Consideration. 

If  a  debtor  bona  fide  conveys  land  to  his 
creditor  in  payment  and  discharge  of  an  ex- 
isting debt  this  constitutes  such  a  valuable  con- 
sideration as  falls  within  the  provision  of  Civil 
Code.  S  5950. 

fBd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  1395;   Dec.  Dig.  5.796.»} 

8w  Trial  (8  203*)—In8Trt7ctions— Issues. 

In  a  claim  case,  where  neither  the  pleading 
nor  the  evidence  put  in  issue  the  adequacy  or 
inadequacy  of  the  consideration  paid  to  the  de- 
fendant in  fi.  fa.  by  a  purchaser  from  him  for 
a  valuable  consideration,  there  was  no  error  in 
charging  the  jury  in  effect  that  no  such  issue 
waa  before  them. 

(a)  Such  a  charge  furnishes  no  ground  for  a 
reversal,  whether  or  not  it  was  accurate  to 
state  that  upon  proof  of  a  valuable  considera- 
tion it  would  be  presumed  to  be  sufficient. 

[£3d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  477-479;  Dec  Dig.  i  203.»] 

4.  Nbw  Trial  (§  102*)  —  Groxtnim  —  Nxwlt 
Discovered  Evidence— Diligence. 

There  was  no  error  in  overruling  the 
fronnd  of  the  motion  for  a  new  trial  based 
upon  newly  discovered  evidence,  which  consist- 
ed merely  of  a  letter  written  to  the  attorney 
of  the  movant  after  the  trial,  by  a  [person  who 
must  have  been  known  before  the  trial  to  have 
been  connected  with  the  transaction,  and  who 
resided  only  a  few  miles  distant  from  the  place 
of  the  hearing. 

[E3d.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  91  207,  210-214;   Dec.  Dig.  S  102.*) 


Error  from  Superior  Court,  Stunter  Coun- 
ty; Z.  A.  Littlejohn,  Jndge. 

Action  between  H.  R.  Johnson  and  George 
Oliver.  From  the  Judgment,  Johnson  brings 
error.    Affirmed. 

R.  It,  Maynard,  of  Amerlcus,  for  plaintiff 
In  error.  Ellis,  Webb  &  Bills,  of  Amerlcus, 
for  defendant  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


I  (138  Ga.  252) 

NBIXSON  ▼.  CITY  OF  ATLANTA. 
(Supreme  Court  of  Georgia.     June  12,  1912.) 

(8yllahu9  hf  th9  Court,) 

1.  EluiNENT  DoicAiif  (I   141*)— Public   Iic- 
PBO  VEMEWTS— Damages— Measitbe. 

"Where  a  city  lawfully  constructs  a  viaduct 
in  the  extension  of  one  of  its  streets,  which  in- 
terferes with  an  abutter's  right  of  ingress  and 
egress,  in  a  suit  by  the  abutter  against  the  city 
for  consequential  damages,  the  measure  of  dam- 
ages is  the  diminished  market  value  of  the  prop- 
erty. If  the  marlLet  value  of  the  abutter's  prop- 
erty has  not  been  decreased,  there  can  be  no 
recovery. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main,   Cent.    Dig.    i§    372-376;     Dec.    Dig.    f 

2,  Eminent   Domain    (§    140*)- Public    Im- 
PB0VEMENT&— Damages— Measure. 

In  ascertaining  the  extent  of  any  injury 
to  the  land  and  buildings  of  the  abutter,  the 
physical  property  is  to  be  considered  as  a  unit. 
I>BLsement  of  access,  and  its  value  for  a  partic- 
ular use,  are  not  to  be  considered  as  independ- 
ent items  of  damage  to  be  separately  compen- 
sated, but  as  component  parts  of  the  entire  dam- 
age. 

[Ed.  Note.— FNor  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  i  371;    Dec.  Dig.  |  140.*] 

8.  Eminent   Domain  .(§    146*)— Public    Im- 
provements—Damages— Measubb. 

Consequential  damages  to  contiguous  prop- 
erty resulting  from  a  change  in  the  grade  of  a 
street  may  be  diminished  or  ertingulshed  by 
special  benefits  to  the  property  growing  out  of 
the  improvement.  The  fact  that  other  property 
in  the  vicinity  may  also  be  increased  in  value 
from  the  same  cause  will  not  justify  excluding 
special  benefits  to  the  particular  property  in 
determining  whether  or  not  it  has  been  dam- 
aged. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main,   Cent.    Dig.    {§    390-393;     Dec.    Dig.    § 

4.  Qminent   Domain    (g    141*>— Puhlio    Im- 
PBOYSMENTS— Damages— Measube. 

In  the  process  of  ascertaining  whether  con- 
tiguous property  has  suffered  consequential 
damage  from  the  change  of  the  grade  of  a  street, 
the  market  value  of  the  property  before  and 
after  the  change  of  the  grade  ia  to  be  compared. 

[EM.  Note.- 
main,  Cent. 
141.*] 

6.  EbiiNENT   Domain    (§   141*)— Public   Im- 
provements—Damages— Measure. 

in  estimating  the  market  value  of  the 
property,  its  adaptability  to  business  or  other 
advantageous  uses  made  possible  by  the  con- 
struction of  the  viaduct,  as  well  as  the  capabili- 
ties of  the  property,  and  all  the  uses  to  which 


-For  other  cases,  see  Eminent  Do- 
Dig.    i§    372-^76;     Dec.    Dig.    ft 
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it  may  be  applied  or  to  which  It  la  adapted, 
may  be  considered. 

[Bd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  i§  372-S76;  Dec  Dig.  S 
141.»1 

e.  Bminhnt  Domain  (8  2»9*)— Pubuo  Im- 
PBOVEMKNT8  — Actions  fob  Damages— Evi- 
dence. 

Bat  evidence  of  the  existence  of  atructnres 
on  the  viaduct,  erected  by  third  persons  after 
its  completion  and  before  the  trial,  is  inadmis- 
sible, because  the  city  cannot  diminish  the 
amount  of  the  wrong  by  benefits  which  other 
people  may  give  to  the  property. 

TBd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §|  808,  809;  Dec.  Dig.  8 
299.*] 

7.  Eminent  Domain  (§  209*)— Public  Im- 
PBOVEMBNTB  — Actions  fob  Damages—Evi- 
dence. 

Nor  is  testimony  admissible  that,  since  the 
erection  of  the  viaduct,  bawdyhouses  on  the 
street  along  and  over  which  ran  the  viaduct 
had  been  abandoned,  and  their  abandonment 
was  attributable  by  the  witness  to  the  construc- 
tion of  the  viaduct.  This  result  is  too  specula- 
tive and  conjecturaL 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dlf.  H  808,  809;  Dec  Dig.  i 
299.*1 

8.  Eminent  Domain  (§  299*)— Public  Im- 
pbovembnts— Actions  fob  Damages— EJvi- 

DBNCB.  ,  -    ^ 

The  issue  was  the  difference  In  market 
value  of  the  property  before  and  after  the  im- 
provement in  the  manner  in  which  the  work  was 
constructed,  and  evidence  that  the  city  had 
consented  to  the  closing  of  Waverly  Way,  upon 
condition  that  it  was  to  be  relocated  on  or  near 
by  land  to  be  furnished  by  a  railroad  company, 
was  irrelevant 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  808,  S09;  I>tc.  Dig.  S 
299.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  C.  K.  Nelson,  trustee,  against 
the  City  of  Atlanta.  From  a  judgment  for 
defendant,  plaintiff  brings  error.     Reversed. 

Jno.  Lr.  Hopkins  &  Sons,  of  Atlanta,  for 
plaintiff  in  error.  J.  U  Mayson  and  W.  D. 
E3Uis,  Jr.,  both  of  Atlanta,  for  defendant  in 
error. 

EVANS,  P.  J.  The  Protestant  Episcopal 
Church  in  the  Diocese  of  Atlanta,  an  ecclesi- 
astical cori>oration,  is  the  owner  of  a  lot  of 
land  on  the  comer  of  Washington  and  Hunt- 
er streets,  in  the  city  of  Atlanta,  fronting 
about  235  feet  on  Washington  street  and 
about  183  feet  on  Hunter  street  On  the 
comer  of  the  lot  facing  Washington  street 
is  constructed  a  building  known  as  St  Phil- 
lip's Cathedral,  and  to  the  north  of  the 
church,  facing  Washington  street,  are  the 
deanery  and  Sunday  school  house,  and  in 
their  rear  sits  the  parish  house.  Several 
years  ago  Washington  street,  which  runs 
north  and  south,  stopped  at  its  northern 
terminus  at  the  railroad  yards,  and  travel 
along  that  street  from  Hunter  street  was  by 
means  of  a  street  called  Waverly  Way, 
which   led   into  another  street  of  the  city 


parallel  with  Washington  street  In  this 
condition  of  affairs  the  city  constructed  a 
viaduct,  extending  Washington  street  north- 
ward over  the  railroad  yards  and  two  or 
three  blocks  to  Gilmer  street  The  viaduct 
was  built  of  the  same  width  as  Washington 
street,  and  extended  longitudinally  over  Col- 
lins street  from  the  railroad  yards  to  its 
northern  end.  The  grade  of  the  viaduct  be- 
gan to  ascend  Just  off  of  Hunter  street  The 
approach  to  the  Cathedral  was  on  a  level, 
but  at  the  northern  limits  of  the  church 
lot  the  viaduct  was  elevated  12  or  15  feet 
above  the  land  surface.  Waverly  Way 
was  closed.  The  owner  of  the  church  prop- 
erty sued  the  city  of  Atlanta  for  damages 
claimed  to  have  resulted  from  the  con- 
struction of  the  viaduct  The  city  pleaded 
that  the  plaintiff  should  not  recover  dam- 
ages, because  the  consequential  benefits  to 
the  plaintiff's  property  exceeded  any  injury 
occasioned  by  the  construction  of  the  via- 
duct The  Jury  returned  a  verdict  for  the 
defendant,  the  court  refused  a  new  trial,  and 
the  plaintiff  brings  error. 

[1]  1.  It  is  not  contended  that  the  city 
was  without  authority  in  constructing  this 
street  Improvement,  or  that  any  property  of 
the  plaintiff  was  actually  taken  by  the  city. 
The  suit  is  only  for  consequential  damages 
alleged  to  have  been  sustained  by  reason  of 
the  constmction  of  the  viaduct  The  ulti- 
mate and  only  measure  of  damages  to  con- 
tiguous property  resulting  from  the  construc- 
tion of  a  public  improvement  is  the  dimin- 
ished market  value  of  the  property.  In  ar- 
riving at  the  effect  of  the  improvement  on 
the  market  value,  the  consequent  injury  and 
benefit  are  to  be  compared.  If  the  market 
value  of  the  property  has  not  been  diminish- 
ed, in  legal  contemplation  it  has  not  been 
damaged,  and  there  can  be  no  recovery. 
Streyer  v.  Georgia  Southern,  etc.,  Railroad 
Co.,  90  Ga.  56,  15  S.  E.  637;  Hurt  v.  Atlan- 
ta, 100  Ga.  274,  28  S.  E.  65. 

[2]  2.  In  ascertaining  the  extent  of  the  In- 
Jury  to  the  land  and  buildings,  the  physical 
property  is  to  be  considered  as  a  unit  The 
various  elements  as  affecting  the  market 
value  of  this  unit  in  its  relation  to  the  im- 
provement are  to  be  treated  as  component 
parts  of  the  entire  damage,  and  not  as  in- 
dependent items  to  be  separately  compensat- 
ed for.  The  easement  of  access  to  the  prop- 
erty from  the  street  is  not  to  be  considered 
as  having  a  separate  value,  independently  of 
the  property  itself;  but  the  property  and  the 
easement  of  access  are  to  be  treated  as  parts 
of  one  and  the  same  estate.  Likewise  the 
devotion  of  the  property  to  a  particular  nse, 
and  its  value  for  that  use,  are  relevant  only 
as  an  element  entering  into  the  considera- 
tion of  the  ultimate  fact  of  diminution  of 
market  value.  Streyer  and  Hurt  Cases,  su- 
pra; Selma  R.  Co.  v.  Keith,  53  Ga.  178;  Moore 
v.  Atlanta,  70  Ga.  611. 
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[9]  8.  As  the  measure  of  damages  la  the 
difference  in  market  valne  before  the  propos- 
ed construction  and  afterwards,  the  effects 
flowing  from  the  proposed  public  improve- 
ment are  to  be  considered.  While  it  has 
been  sometimes  broadly  stated  that  the  bene- 
fit to  the  particular  property  must  be  spe- 
cial, in  contradistinction  to  general  benefits 
shared  by  it  in  common  with  the  generalty 
of  property,  it  is  a  misconception  of  the  prin- 
ciple to  eliminate  a  consideration  of  any 
special  benefit  to  the  particular  property  be- 
cause other  property  in  the  vicinity  may  also 
be  specially  benefited.  The  illustration  given 
in  1  Elliott  on  Roads  and  Streets,  I  279« 
strongly  brings  out  this  point  There  it  is 
said  that  "it  seems  clear  that  if  a  narrow 
alley  should  be  widened  to  a  broad  street, 
and  connections  thus  made  with  much-trav- 
eled streets,  the  abutters  on  the  alley  would, 
in  the  Increased  value  of  their  property,  sup- 
posing, of  course,  that  the  widening  of  the 
alley  does  add  to  the  value  of  the  property, 
receive  a  benefit  not  common  to  the  public, 
but  peculiar  to  the  owners  of  the  lots  abut- 
ting on  the  alley  widened  into  a  street." 
The  effect  of  the  extension  of  Washington 
street  by  means  of  this  viaduct  may  be  to 
enhance  the  value  of  the  property  on  either 
side  of  it  The  purpose  of  this  Inquiry  Is  to 
ascertain  the  effect  of  its  construction  on  the 
church  property,  so  as  to  find  out  if  its  mar- 
ket value  has  been  diminished.  Manifestly 
an  added  value  to  the  particular  property 
must  not  be  rejected  in  the  computation  of 
values  solely  because  other  property  in  the 
immediate  vicinity  may  also  be  benefited  by 
the  public  Improvement  Metropolitan  West 
Side  R.  Go.  V.  Stickney,  150  DL  362,  37  N 
H  1008,  26  K  R.  A  773. 

[4]  4.  Prior  to  the  Constitation  of  1877 
municipal  corporations  were  not  liable  to 
property  owners  for  raising  or  lowering  the 
grades  of  streets;  but  this  rule  was  changed 
by  that  provision  in  the  fundamental  law 
that  ''private  property  shall  not  be  taken  or 
damaged  for  public  purposes  without  Just 
and  adequate  compensation  b^ng  first  paid." 
City  of  Atlanta  v.  Green,  67  Ga.  386.  The 
adjustment  of  values  may  be  made  before 
the  completion  of  the  public  improvement  or 
afterwards.  Irrespective  of  the  time  when 
judicial  estimation  of  the  damage  la  Invok- 
ed, whether  before  or  after  the  construction 
of  the  public  improvement  the  range  of  ele- 
ments affecting  the  market  value  of  the 
property  is  essentially  the  same.  In  all 
cases  the  enhancement  of  the  value  of  the 
property  must  spring  alone  from  the  im- 
provement made.  The  time  for  the  estima- 
tion of  the  market  value  of  the  property,  as 
affected  by  the  Improvement,  in  cases  where 
condemnation  is  necessary,  is  the  day  of  the 
award.  Gate  City  Terminal  Co.  v.  Thrower, 
136  Ga.  456,  71  S.  B.  908.  This  results  from 
the  interpretation  of  the  constitutional  pro- 
vision above  quoted,  that  except  in  cases 


where  damage  results  from  the  improvement 
of  streets  by  a  municipality,  the  payment 
of  consequential  damages  must  precede  the 
construction  of  the  public  improvement  Ath- 
ens Terminal  Go.  v.  Athens  Foundry,  129 
Ga.  393,  58  S.  Bl  891.  But  where  a  city,  in 
pursuance  of  a  plan  of  street  improvement, 
alters  the  grade  of  a  street  to  the  injury  of 
abutting  property,  the  owner  cannot  demand 
prepayment  of  consequential  damages  as  a 
condition  to  doing  the  work  on  the  street 
but  his  remedy  is  an  action  for  damages. 
Moore  v.  Atlanta,  supra.  It  Is  a  general 
rule  in  tort  that  an  action  for  damages  aris- 
es upon  the  Infiictlon  of  the  injury  which 
causes  the  damages.  Hence  the  time  for  the 
computation  of  damages  in  this  case  is  upon 
the  construction  of  the  public  improvement 
Glty  of  Atlanta  ▼.  Green,  supra. 

[6]  5.  As  we  have  already  said,  the  ques- 
tion for  decision  in  cases  where  consequen- 
tial damages  to  abutting  property  is  claimed 
by  reason  of  the  change  of  the  grade  of  the 
street  Is  the  difference  in  market  value  of  the 
property  before  and  after  the  change  of  the 
grade  of  the  street  The  difiSculty  of  formu- 
lating any  rule  for  the  estimate  of  such  val- 
ues is  apparent  Mr.  Lewis  defines  market 
value  to  be  "the  price  it  wUl  bring  when  it  is 
offered  for  sale  by  one  who  desires,  but  is  not 
obliged  to,  sell  It  and  is  bought  by  one  who 
is  under  no  necessity  of  having  it"  Lewis  on 
Eminent  Domain,  |  706.  This  definition  Is 
but  general,  and  does  not  undertake  to  enu- 
merate any  specific  factors  which  fix  the  val- 
ue, except  the  absence  of  necessity  to  sell  or 
buy.  In  the  absence  of  a  standard  of  value 
for  property,  the  law  provides  no  means  for 
ascertaining  Its  value  other  than  by  the  opin- 
ions of  witnesses.  13  Bnc.  Ev.  485.  All 
facts  which  tend  to  show  damage  or  benefit 
to  the  property  by  reason  of  the  improve- 
ment may  be  considered.  The  adaptability 
to  business  or  other  advantageous  uses  of 
that  portion  of  the  street  on  the  viaduct, 
made  possible  by  the  construction  of  the  via- 
duct, as  bearing  on  the  market  value  of  the 
church  property,  may  be  considered.  Like- 
wise all  the  capabilities  of  the  property,  and 
all  the  uses  to  which  it  may  be  applied,  or 
to  which  it  is  adapted,  both  before  and  after 
the  improvement  may  be  considered.  Young 
V.  Harrison,  17  Ga.  30;  2  Lewis  on  Eminent 
Domain,  i  706. 

[6]  6.  The  trial  occurred  about  four  years 
after  the  completion  of  the  viaduct  The 
city  was  allowed  to  prove  that  since  the  com- 
pletion of  the  viaduct  certain  structures  had 
been  erected  on  it  In  admitting  the  testi- 
mony the  court  ruled  that  the  mere  fact  of 
the  existence  of  the  structures  was  irrele- 
vant but  that  if  it  was  made  to  appear  that 
the  viaduct  made  it  possible  to  improve  the 
property  In  the  neighborhood  in  a  way  that 
it  could  not  have  been  Improved  without  It, 
the  evidence  was  admissible  as  illustrative, 
of  such  possibilities.    We  think  It  was  error 
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to  admit  tbis  evidence,  because  It  allowed  a 
conslderatlOD  of  elements  of  yalue  tbat  came 
into  existence  after  the  time  the  law  fixes 
for  the  estimation  of  the  yalue  of  the  proper- 
ty in  the  process  of  ascertaining  whether  it 
had  been  damaged  by  the  improvement,  and, 
further,  because  any  damage  which  may  re- 
sult to  the  church  property  from  the  con- 
struction of  the  viaduct  cannot  be  diminished 
by  a  benefit  which  might  come  from  the  erec- 
tion of  buildings  by  third  persons.  The  city 
cannot  diminish  the  amount  of  the  wrong 
by  benefits  which  other  people  may  give  to 
the  property.  Chicago  v.  Le  Moyne,  119  Fed. 
662,  66  0.  G.  A.  27& 

[7]  7.  A  similar  point  is  presented  in  the 
ruling  of  the  court  on  the  clearance  of  the 
bawdyhouses  from  Collins  street  It  will 
be  recalled  that  the  railroad  yards  separated 
the  southern  end  of  Collins  street  and  the 
northern  end  of  Washington  street,  and 
there  was  no  physical  connection  between 
these  two  streets.  It  will  also  be  recalled 
that  the  viaduct  extends  longitudinally  over 
Collins  street  for  its  entire  length.  The 
court  allowed  proof  tending  to  show  that  the 
removal  of  the  bawdyhouses  was  attributa- 
ble to  the  erection  of  the  viaduct,  and  that 
its  effect  was  to  specially  enhance  the  value 
of  the  property  of  petitioner,  as  well  as 
others,  on  the  viaduct  We  think  the  testi- 
mony, even  when  so  restricted  in  effect  as  it 
was  by  the  court,  inadmissible. 

[8]  8.  The  defendant  offered  in  evidence 
a  petition  of  the  Louisville  &  Nashville  Rail- 
road Company,  which  recited  the  passage  of 
an  ordinance  relocating  Waverly  Way,  and 
an  ordinance  expressing  the  city's  consent  to 
the  closing  of  Waverly  Way,  and  its  reloca- 
tion 90  feet  south  of  the  old  location,  on 
property  to  be  deeded  to  the  city  by  the  rail- 
road company.  The  evidence  was  objected 
to  as  irrelevant  The  evidence  was  Inadmis- 
sible. The  issue  was  not  whether  Waverly 
Way  was  to  be  permanently  closed  or  relocat- 
ed, but  whether  the  plaintiiTs  property  had 
been  damaged  by  the  construction  of  the  via- 
duct in  the  manner  in  which  it  was  actually 
constructed. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(138  Oa.  258) 

SOUTHERN  IRON  &   EQUIPMENT  CO.  v. 

VOYLES. 

(Supreme  Court  of  Georgia.     June  12,  1912.) 

(Syllalus  by  the  Court.) 

1.  Deeds   (§   47*)— Sales   (|   145*)— Bill  of 
Sale— Attestation— Disqualification    op 

NOTABY. 

A  notary  public  is  disqualified  from  attest- 
ing a  deed  or  bill  of  sale,  so  as  to  entitle  it  to 
record,  if  he  is  pecuniarily  or.  beneficially  in- 
terested in  the  transaction. 


2.  ACKNOWLEDQICSNT   ^  20*)— DlSQUALinCA* 

HON  OF  Notabt—Stockholdeb. 

A  stockholder  of  a  corporation  bears  such 
financial  relation  to  it  that  he  is  disqualified, 
on  account  of  interest,  from  attesting  as  a  no- 
tary a  deed  or  bill  of  sale  to  which  the  cor^ 
poration  is  a  party. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  IS  104-111;   Dec.  Dig.  f  20.*] 

8.  Attachiodnt  (§  180*)— Conditional  Sales 
—Invalid  Cebtification^Recobd. 

Where  a  corporation  sells  property,  and 
takes  from  the  vendee  a  conditional  bill  of  sale, 
reserving  title  in  the  vendor  until  the  pur- 
chase price  is  paid,  and  the  vendee's  signature 
is  attested  by  a  notary  public  who  is  a  stock- 
holder of  the  corporation,  and  where  the  condi- 
tional bill  of  sale  is  recorded,  in  a  contest  be- 
tween the  conditional  bill  of  sale  and  a  junior 
lien,  such  record  will  not  give  the  conditional 
bill  of  sale  priority  over  the  younger  lien,  if  the 
disqualification  of  the  notaiy  was  known  to  the 
ofiScial  of  the  corporation  conducting  the  trans- 
action, although  such  disqualification  may  o»t 
appear  on  the  face  of  the  paper. 

[E3d.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  ||  550-576;   Dec.  Dig.  |  180.*] 

4.  Attachment  (§  180*)—IinsN  —  Junior  At- 
tachment. 

A  junior  attachment,  levied  on  the  proper- 
ty embraced  in  the  conditional  sale  thus  illegal- 
ly recorded,  but  founded  on  a  debt  antecedent 
to  the  conditional  bill  of  sale,  has  priority  of 
lien  over  the  conditional  bill  of  sale. 

[EM.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  ||  560-575;   Dec  Dig.  |  180.*] 

Error  from  Superior  Court,  Clark  County; 
Chas.  H.  Brand,  Judge. 

Action  by  George  W.  Voyles  against  W.  S. 
Pickett  On  levy  of  attachment,  the  South- 
em  Iron  &  Equipment  Company  interposed  a 
claim.  After  verdict  for  claimant,  a  new 
trial  was  granted,  and  claimant  brings  error. 
Affirmed.. 

Hamilton  McWhorter  and  Lamar  Rucker» 
both  of  Athens,  for  plaintiff  in  error.  Thos. 
F.  Green  and  Cobb  &  Brwin,  all  of  Athens^ 
for  defendant  in  error. 

EVANS,  P.  J.  An  attachment  issued  in 
favor  of  George  W.  Voyles  against  W.  S. 
Pickett,  and  was  levied,  on  November  10, 
1910,  upon  two  railroad  cars.  A  claim  was 
interposed  by  the  Southern  Iron  &  Equip- 
ment Company.  On  the  trial  it  appeared 
that  the  cars  were  sold  by  the  claimant  to 
the  defendant  in  attachment,  who  executed 
to  the  claimant,  on  October  31,  1010,  an  in- 
strument wherein  it  was  contracted  that  the 
title  to  the  cars  was  to  remain  in  the  claim- 
ant until  the  entire  purchase  money  was 
paid.  The  instrument  was  attested  by  two 
unofficial  persons  and  a  notary  public.  It 
was  recorded  on  November  18,  1910.  The 
president  of  the  claimant  company  and  the 
notary  public  testified  that  the  notary  was  a 
stockholder  of  the  claimant  at  the  time  of 
the  execution  of  the  instxument,  a^d  had 
been  such  from  the  organization  of  the  com- 
pany in  1903  continuously  to  the  time  of  the 
trial.    The  court  directed  a  verdict  for  the 
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Claimant,   and   afterwards   granted   a   new 
trial.    Tbe  claimant  excepted. 

The  controlling  question  In  tbe  case  is 
whether  a  conditional  bill  of  sale,  attested 
by  a  stockholder  of  the  claimant  corpora- 
tion, who  is  a  notary  public  and  recorded 
within  the  statutory  period,  shall  prevail 
over  the  lien  of  a  subsequent  attachment  on 
the  property.  The  statute  provides  that 
when  personal  property  is  sold  and  deliver- 
ed,  with  the  condition  affixed  to  the  sale  that 
the  title  shall  remain  in  the  vendor  until 
the  purchase  price  shall  have  been  paid, 
such  conditional  sale,  in  order  for  the  reser- 
vation of  title  to  be  valid  as  against  third 
persons,  shall  be  evidenced  in  writing.  The 
statute  further  provides  that  conditional 
sales  shall  be  recorded  within  80  days  from 
their  date,  and  in  other  respects  shall  be 
governed  by  the  laws  relating  to  the  regis- 
tration of  mortgages.  Civil  Code,  H  3318, 
3319.  In  order  for  a  mortgage  to  be  enti- 
tled to  registry,  it  must  be  executed  in  the 
presence  of,  and  attested  by,  or  proved  be- 
fore, a  notary  public  or  Justice  of  any  court 
of  this  state  or  a  clerk  of  the  superior  court 
(and,  in  case  of  real  property,  by  one  other 
witness).  Civil  Code,  %  3258.  A  mortgage 
recorded  without  due  attestation  or  probate 
shall  not  be  held  notice  to  subsequent  bona 
fide  purchasers  or  younger  ll^is.  Civil  Code, 
f  8262.  The  contention  is  that  the  condi- 
tional biU  of  sale  was  illegally  attested,  in 
that  the  notary  public  was  pecuniarily  in- 
terested in  the  transaction,  and  therefore 
Its  record  is  not  constructive  notice  of  its 
existence  to  the  holder  of  the  younger  at- 
tachment lien. 

[1]  The  rule  is  universal  that  an  officer 
cannot  take  an  acknowledgment  of  his  owi^ 
deed.  And  "because  of  the  probative  force 
accorded  to  the  certificate,  as  well  as  the 
usually  important  consequences  of  the  instru- 
ment itself,  public  policy  forbids  that  the  act 
of  taking  and  certifying  the  acknowledgment 
should  be  exercised  by  a  person  financially 
or  beneficially  interested  in  the  transaction.** 
1  Cyc.  553.  While  there  may  be  some  di- 
versity of  opinion  in  the  application  of  the 
rule  in  determining  whether  the  officer  is 
disqualified  by  interest  in  the  particular 
case,  the  wisdom  of  the  rule  has  never  been 
doubted.  The  rule  that  Interest  will  dis- 
qualify does  hot  depend  upon  any  statutory 
prohibition.  It  arises  out  of  the  fact  that  it 
is  against  public  policy  to  permit  a  grantee 
or  mortgagee,  or  other  person  beneficially  in- 
terested in  the  transaction,  to  take  an  ac- 
knowledgment to  an  instrument  in  which 
he  is  named  as  a  party  or  has  a  beneficial 
interest.  The  law  contemplates  that  the  at- 
testing notary  must  not  be  In  such  pecuniary 
relationship  to  the  transaction  that  there 
shall  exist  any  temptation  for  him  to  be 
otherwise  than  impartial  between  the  par- 
ties to  the  conveyance. 

[2]  It  is  maintained  in  a  large  majority  of 


the  decided  cases,  on  this  point,  that  a  stock- 
holder of  a  corporation  beneficially  interest- 
ed In  an  instrument  is  disqualified  from  tak- 
ing an  acknowledgment  thereof.  1  Devlin 
on  Real  Estate,  f  477b.  See  note  to  the  case 
of  Ardmore  National  Bank  v.  Briggs  Ma- 
chinery Co.,  16  Ann.  Cas.  133,  where  a  large 
number  of  cases  are  collected  and  examined; 
Betts-Bvans  Trading  Co.  v.  Bass,  2  Ga.  App. 
718,  59  S.  E.  8.  While  it  is  conceded,  under 
the  doctrine  of  corporate  entity,  that  a  stock- 
holder has  no  Independent  ownership  in  the 
corporate  property,  nevertheless,  if  the  cor- 
porate property  is  enhanced  in  value,  he  gets 
the  benefit  of  the  enhancement  in  the  in- 
creased value  of  his  shares;  and  while  this 
benefit  may  be  small,  the  amount  of  benefi- 
cial interest  cannot  be  made  the  criterion  of 
disqualification  on  the  ground  of  Interest 
His  shares  of  stock  entitle  him  to  such  ali- 
quot parts  of  the  corporate  property  as  his 
number  of  shares  bears  to  the  entire  capital 
of  the  corporation.  His  holding  of  stock  may 
be  so  large  that  almost  any  transaction  of 
the  corporation  may  affect  the' value  of  his 
shares.  Indeed,  a  corporation  may  have  only 
one  stockholder  (Exchange  Bank  v.  Macon 
Co.,  97  Oa.  1,  25  S.  E.  326,  33  L.  R.  A.  800), 
and  in  such  a  case  there  would  be  no  dlflTer- 
ence,  even  in  degree,  between  the  pecuniary 
interest  of  the  stockholder  and  the  corpora- 
tion. His  pecuniary  relation  to  the  corpora- 
tion is  so  intimate  that  it  cannot  be  said 
that  he  has  no  financial  interest  in  a  trans- 
action to  which  the  corporation  is  a  party. 
Both  upon  reason  and  authority  we  consider 
a  stockholder's  relation  to  a  corporation 
such  as  to  disqualify  him  on  the  ground  of 
interest  from  taking  the  acknowledgment 
as  a  notary  to  a  conveyance  to  which  the 
corporation  is  a  party. 

[3]  All  the  authorities  agree  that,  if  an  in- 
strument discloses  on  its  face  that  it  is  not 
entitled  to  record,  the  actual  record  of  It  is 
Ineffectual  to  charge  the  public  with  construc- 
tive notice.  Herndon  v.  Kimball,  7  Ga.  432, 
50  Am.  Dec.  406;  MacKenzle  v.  Jackson,  82 
Ga.  80,  8  S.  E.  77;  1  Cyc.  529.  There  is  a 
difference  of  opinion  in  the  American  courts 
as  to  the  effect  of  a  record  of  an  instrument 
defectively  acknowledged,  where  the  defect 
does  not  appear  on  the  face  of  the  record. 
Some  courts  hold  that  a  defectively  acknowl- 
edged instrument  is  not  entitled  to  record, 
whether  the  defect  is  apparent  on  the  face  of 
the  Instrument  or  not,  and  therefore  the  ac- 
tual record  of  such  an  instrument  does  not 
Import  constructive  notice.  Smith  v.  Clark,' 
100  Iowa,  605,  69  N.  W.  1011;  Kothe  v. 
Krag-Reynolds  Co.,  20  Ind.  App.  293,  50  N. 
E.  594.  Others  hold  that,  where  an  instru- 
ment bearing  a  certificate  of  acknowledgment 
or  proof  which  is  regular  on  Its  face  is  pre- 
sented to  the  recording  officer,  it  becomes  his 
duty  to  record  It,  and  its  record  operates  as 
constructive  notice  to  third  persons,  notwith- 
standing there  may  be  a  hidden  defect  in  the 
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acknowledgment.  National  Bank  of  Freder- 
icksburg V.  Conway,  Fed.  Cas.  No.  10,037; 
Ardmore  National  Bank  y.  Briggs,  etc.,  Co.,  20 
Okl.  437,  94  Pac.  533,  23  L.  R.  A.  (N.  S.) 
1074,  129  Am.  St  Rep.  747,  16  Ann.  Cas.  133; 
Stevens  v.  Hampton,  46  Mo.  404;  Morrow  y. 
Cole,  58  N.  J.  Eq.  203,  42  Atl.  673.  This 
court  has  never  considered  and  adjudged  the 
effect  of  the  record  of  a  defectively  acknowl- 
edged instrument,  where  the  defect  was  hid- 
den, and  the  acknowledgment  was  regular  on 
the  face  of  the  instrument,  as  between  third 
parties  in  the  determination  of  their  respec- 
tive rights.  Nor  do  the  facts  require  such 
adjudication  In  the  instant  case.  But  this 
court  has  decided,  in  at  least  three  cases, 
that  in  a  contest  between  a  party  to  a  de- 
fectively acknowledged  instrument  and  an 
innocent  third  party,  where  the  defect  was 
hidden,  such  innocent  third  party  may  go 
dehors  the  record,  and  show  by  extrinsic 
proof  that  the  instrument  was  defectively  ac- 
knowledged, and  that  as  between  them  the 
record  is  not  notice  of  the  existence  of  the 
instrument  recorded.  Nichols  v.  Hampton,  46 
6a.  253;  White  v.  Magarahan,  87  6a.  217, 
13  S.  E.  509;  Baxley  v.  Baxley,  117  6a.  60, 
43  S.  E.  436. 

The  argument  Is  that,  when  one  under- 
takes to  circumvent  the  rights  of  others  by 
the  assertion  of  a  superior  right  accruing 
solely  from  compliance  with  a  statute  con- 
ferring superiority,  he  must  show  full  and 
complete  compliance  with  the  statute.  A 
mortgagee  has  no  natural  equity  over  a  sub- 
sequent purchaser  or  lienor  without  notice; 
and  before  he  will  be  given  this  priority  by 
virtue  of  the  registry  laws,  he  must  bring 
himself  within  their  precise  terms.  In  Ni- 
chols V.  Hampton,  supra,  a  mortgage  on  per- 
sonalty was  attested  by  an  unofficial  witness. 
The  mortgage  was  recorded  on  the  probate 
affidavit  of  the  witness  before  the  attorney 
of  the  mortgagee,  who  was  a  notary  public. 
The  fact  that  the  notary  was  attorney  for 
the  mortgagee  did  not  appear  from  the  pro- 
bate affidavit  or  otherwise.  The  mortgagor 
sold  the  property  to  a  subsequent  purchaser 
before  actual  record  of  the  mortgage.  The 
mortgage  was  recorded  within  three  months 
of  its  execution,  and  under  the  statute  Its 
record  within  that  time  was  notice  of  its 
existence  from  the  date  of  its  execution.  In 
a  proceeding  to  subject  the  property  to  the 
lien  of  the  mortgage,  the  court  held  that  an 
affidavit  probating  a  mortgage,  taken  before 
the  attorney  of  the  mortgagee,  who  is  a  no- 
tary public,  is  not  a  legal  affidavit,  and  a 
mortgage  recorded  on  such  probate  is  not 
legally  recorded,  and  gives  no  priority  over 
a  subsequent  purchaser  without  actual  no- 
tice. In  White  V.  Magarahan,  supra,  the 
point  arose  in  this  way:  Magarahan  was  a 
member  of  a  firm  who  bought  goods  from 
White.  As  a  basis  of  credit  Magarahan  rep- 
resented that  he  was  the  owner  of  certain 


land,  and  goods  were  sold  to  the  firm  on  the 
basis  of  that  representation.  At  a  period  of 
the  business  transactions  between  Magara- 
ban's  firm  and  White,  when  the  former  did 
not  owe  the  latter  anything,  Magarahan  made 
a  voluntary  deed  of  the  land  to  his  wife  and 
children.  Subsequently  Magarahan*s  firm 
bought  other  goods  from  White  upon  the 
original  representation  of  Magarahan*s  own- 
ership of  the  land.  These  goods  were  not 
paid  for,  and  White  obtained  a  judgment  for 
their  purchase  price.  Execution  issued  and 
was  levied  on  the  land,  and  a  claim  was  in- 
terposed by  the  wife  and  children.  The  deed 
from  Magarahan  to  his  wife  and  children 
was  in  the  usual  form,  and  appeared  to  have 
been  attested  by  three  witnesses,  one  of 
whom  was  the  clerk  of  the  superior  court. 
There  was  nothing  on  the  face  of  the  deed  to 
indicate  otherwise  than  all  three  witnesses 
were  present  and  attested  the  deed  when  it 
was  executed.  On  the  trial  it  appeared  that, 
when  Magarahan  carried  the  deed  to  the 
clerk's  office  to  have  it  recorded,  it  was  wit- 
nessed only  by  two  unofficial  witnesses.  The 
clerk  observed  that  the  deed  was  not  proper- 
ly attested  for  record,  and  called  Magara- 
han's  attention  to  it  Whereupon  Magara- 
han acknowledged  the  deed  before  the  clerk; 
but  the  clerk,  instead  of  making  the  statu- 
tory certificate,  simply  signed  his  name  offi* 
cially  to  the  attestation  clause.  The  court 
held  that  the  paper  was  not  entitled  to  rec- 
ord, because  the  acknowledgment  by  the 
maker  was  not  certified  as  required  by  the 
statute,  nor  was  the  original  attestation 
good,  because  of  the  failure  of  the  clerk  to 
sign  at  the  time  the  deed  was  executed,  and 
that  the  record  was  not  notice  of  the  execu- 
tion of  the  deed  at  the  time  it  bore  date, 
though  recorded  within  the  statutory  period. 
The  case  of  Baxley  v.  Baxley,  supra,  was 
an  ejectment  case.  The  plaintiff  and  de- 
fendant claimed  under  a  common  grantor. 
Both  deeds  appeared  on  their  face  to  have 
been  properly  executed  for  registration,  and 
both  were  recorded.  The  plaintiff's  deed  was 
inferior  in  date  to  the  defendant's,  but  it 
was  made  to  appear  on  the  trial  by  extrinsic 
proof  that  neither  of  the  so-called  attesting 
witnesses  was  present  when  the  grantor  sign- 
ed the  latter  deed.  It  further  appeared  that 
the  grantor  handed  the  deed  to  the  defend- 
ant's husband,  who  subsequently  obtained 
the  signatures  of  the  witnesses,  and  in  this 
condition  delivered  it  to  his  wife.  On  these 
facts  the  court  held  that  ''a  deed  is  not  duly 
recorded  on  the  affidavit  of  one  whose  name 
was  affixed  to  the  usual  attestation  clause, 
but  who  did  not  in  fact  hear  the  grantor  ac- 
knowledge, or  see  him  sign,  the  instrument'^ 
The  case  in  hand  comes  within  the  prin 
clple  of  these  cases.  The  circumstances  at- 
tending the  execution  of  the  conditional  bill 
of  sale  authorize  the  inference  that  the  man- 
aging officials  of  the  corporation  knew»  at 
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the  time  of  Its  execution,  that  the  attesting 
witness  was  a  stockholder  of  the  corporation. 
Of  conrse,  he  was  bound  to  know  the  law 
that  a  stockholder,  who  is  a  notary,  cannot 
take  the  acknowledgment  to  an  instrument 
to  which  the  corporation  is  a  party.  There- 
fore knowledge  to  the  corporation  is  imput- 
able that  the  conditional  bill  of  sale  was  not 
entitled  to  go  to  record,  and  its  procuring 
the  record  of  an  instrument  not  entitled  to 
record,  and  known  to  be  such  at  the  time, 
cannot  serve  to  defeat  the  lien  of  one  ac- 
quired without  notice  of  the  existence  of  the 
conditional  bill  of  sale. 

[4]  The  claimant  further  contends  that, 
aside  from  the  defective  attestation  of  its 
conditional  bill  of  sale.  It  Is  entitled  to  pre- 
vail over  the  attaching  creditor,  because  the 
latter*s  lien  was  based  on  an  Indebtedness  in- 
curred previously  to  the  execution  of  its  con- 
ditional bill  of  sale.  We  do  not  think  so. 
The  statute  provides  that  a  mortgage  or  con- 
ditional sale  recorded  without  due  attesta- 
tion or  probate  shall  not  be  held  notice  to 
subsequent  bona  fide  purchasers  or  younger 
liens.  Civil  CJode,  S  3262.  This  statute  makes 
it  the  duty  of  a  mortgagee  to  see  that  his 
mortgage  Is  duly  attested  for  record,  and,  if 
he  falls  in  this  regard,  then  his  mortgage  is 
postponed  to  younger  liens.  The  question  is 
not  an  open  one;  for  it  has  been  distinctly 
decided  that  "a  judgment  junior  in  date  to  a 
mortgage  illegally  recorded  for  want  of  pro- 
bate, but  founded  on  a  debt  antecedent  to  the 
date  of  the  mortgage,  has  priority  of  lien 
to  the  mortgage."  Andrews  v.  Mathews,  59 
6a.  466;  Richards  v.  Myers,  63  Ga.  762; 
New  £)ngland,  etc,  Co.  v.  Ober,  84  Ga.  294,  10 
S.  E.  625;  Cottrell  v.  Merchants'  &  Mechan- 
ics' Bank,  89  Ga.  517,  15  S.  B.  944.  As  the 
same  rules  govern  the  priority  of  conditional 
bills  of  sale,  as  affected  by  registry,  which 
govern  the  registry  of  mortgages,  it  follows 
that,  if  the  conditional  bill  of  sale  be  illegal- 
ly recorded,  the  property  therein  described  is 
subject  to  a  younger  attachment  lien  founded 
on  an  antecedent  debt 

Judgment  affirmed.  All  the  Justices  con- 
car. 

038  Oa.  413) 

McNAUGHTON  v.   STATE. 

(Supreme   Court  of  Georgia.     July   11,  1912.) 

Cbiminal  Law  (§  945*)— New  Trial— Prob- 
able Effect  of  Evidence. 

Where  rebutting  evidence  is  submitted  by 
the  state  on  motion  for  new  trial  for  newly  dis- 
covered evidence,  and  the  newly  discovered  evi- 
dence,   considering   the   evidence   on   the   trial, 


would  probably  not  produce  a  different  result^ 
the  refusal  will  be  affirmed. 

[Ed.  Note.^For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2324r-2327,  2336;  Dec  Dig. 
S  945.*] 

Error  from  Superior  Court,  Emanuel  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

W.  J.  McNaughton  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

This  case  was  before  the  Supreme  Court 
on  a  former  occasion.  McNaughton  v.  State, 
136  Ga.  600,  71  S.  E.  1038.  After  the  Judg- 
ment of  the  Supreme  Court,  affirming  the 
judgment  of  the  superior  court  in  refusing 
to  grant  a  new  trial,  was  made  the  judgment 
of  the  latter  court,  the  plaintiff  In  error,  at 
the  April  term,  1912,  made  an  extraordinary 
motion  for  new  trial,  under  the  provisions 
of  Civil  Code,  f  6092,  on  the  ground  of  cer- 
tain eifidence  alleged  to  have  been  discover- 
ed after  the  trial,  and  after  the  original 
motion  for  new  trial  had  been  overruled, 
and  Immediately  preceding  the  term  of  court 
to  which  the  motion  for  new  trial  on  ex- 
traordinary grounds  was  filed.  After  con- 
sidering this  evidence,  and  other  evidence 
offered  in  rebuttal  by  the  state,  the  court 
overruled  the  motion  and  refused  to  grant  a 
new  trial.    The  movant  excepted. 

A.  L.  Franklin,  of  Augusta,  F.  H.  Saffold, 
of  Swainsboro,  W.  W.  Larsen,  of  Dublin,  and 
Wilson,  Bennett  &  Lambdin,  of  Waycross, 
for  plaintiff  in  error.  Alfred  Herrington, 
Sol.  Gen.,  of  Swainsboro,  T.  S.  Felder,  Atty. 
€^n.,  and  Hines  &  Jordan  and  R.  R.  Ar- 
nold, all  of  Atlanta,  for  the  State. 

PER  CURIAM.  This  was  an  extraordi- 
nary motion  for  new  trial  upon  the  ground 
of  alleged  newly  discovered  evidence.  In 
view  of  the  rebutting  evidence  submitted  by 
the  state  on  the  hearing  of  the  motion,  and 
the  improbability,  considering  the  evidence 
upon  the  trial,  that  the  alleged  newly  dis- 
covered evidence  would  produce  a  different 
result  on  another  trial,  the  judgment  refus- 
ing a  new  trial  must  be  affirmed.  See  Ma- 
lone  V.  Hopkins,  49  Ga.  221,  and  other  cases 
collated  in  14  Michie's  Dig.  39& 

ATKINSON,  J.  WhUe  I  am  of  the  opin- 
ion that  the  evidence  on  the  trial  was  not 
sufficient  to  authorize  the  verdict,  I  concur 
in  the  opinion  that  the  alleged  newly  dis- 
covered evidence  would  not  probably  produce 
a  different  result 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


•For  othvr  eases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key  No.  Seiiee  A  Rep'r  Indezee 
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(188  6a.  412) 

KIMBRBLL  ▼.   STATE. 
(Sapreme  Court  of  Georgia.     July  11,  1912.) 

(SyUahua  hy  the  Court.) 

h   RlTLINOfl  ON  BVIDBNCB— RBICARKS  BT  COUBT 

—No  Ebrob. 

There  was  no  merit  In  the  assignment  of 
error  upon  the  rulings  of  the  court  in  rejecting 
evidence,  or  those  relative  to  remarks  by  the 
court  made  when  the  testimony  was  excluded. 

2.  Charob  or  Coubt^— Opinion  ab  to  Faot&— 
Abgumbntativb  Ghaboes. 

The  assignments  of  error  upon  excerpts 
from  the  charge,  to  which  there  were  exceptions 
severally  on  the  ground  that  they  were  not  au- 
thorized by  the  evidence,  that  the  court  ex- 
pressed an  opinion  as  to  the  fkcts,  that  they 
were  argumentative,  and  that  they  did  not 
properly  state  the  contentions  of  the  state  and 
the  accused,  were  without  merit. 

3.   HOMICIDB    (f    800*>-;-TbIAL— iNSTBUOnONB. 

Where  the  only  evidence  as  to  the  violent 
character  of  the  deceased  was  that  he  was  tur- 
bulent and  violent  when  drinking,  and  there  was 
no  evidence  that  he  was  drinking  or  under  the 
Influence  of  liquor  at  the  time  of  Uie  homicide, 
the  failure  to  charge  as  to  the  character  of  the 
deceased  was  not  error. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Gent.  Dig.  H  614,  616-^20,  622-630;  Dec  Dig. 
f  300.*] 

4.  Rbquestb  Covbbbd  by  Genbbal  Ghabgb. 
In  so  far  as  the  requests  to  <iharge  embod- 
ied correct  legal  principles  applicable  to  the 
case  as  made  by  the  evidence,  tney  were  fully, 
fairly,  and  specifically  covered  by  the  general 
charge. 

6.  Gbiminal  Law  (|  824^)— Tbiai^— Inbtbuo- 

TIONB— NeCBSSITT  FOB  REQUEST. 

Where  the  prisoner  in  his  statement  claim- 
ed that  the  deceased  had  made  threats  to  him, 
tliere  was  no  error  in  failing  to  charge  tiie  law 
applicable  to  threats,  on  the  basis  of  such  state- 
ment, in  the  absence  of  a  request  therefor. 

[Ed.  Note.~For  other  cases,  see  Griminal 
Law,  Gent.  Dig.  {{  1996-2004;  Dec.  Dig.  f 
824.»] 

6.  Criminal  Law  (f  824*>— TbiaI/— Inbtbuc- 

TIONS. 

Where,  on  the  trial  of  one  for  murder, 
there  was  evidence  on  behalf  of  the  accused  of 
uncommunicated  threats  made  against  him  by 
the  deceased,  the  failure  to  charge,  without  re- 
quest, in  regard  to  the  law  touching  such 
threats,  was  not  error;  the  court  having  fully 
charged  the  law  of  murder,  manslaughter,  and 
justifiable  homicide,  including  the  doctrine  of 
reasonable  fears. 

[Ed.  Note. — For  other  cases,  see  Griminal 
Law,  Gent  Dig.  ff  1996-2004;  Dec«  Dig.  f 
824.»] 

7.  Griminal  Law  (8  761  ♦)— Homicide  (§  286*) 
—Trial  — Instructions— Assumptions  as 
TO  Facts— Malice. 

The  court  charged  "that  the  purchase  of  a 
weapon  beforehand  for  the  purpose  of  killing 


deceased,  if  the  evidence  shows  that  he  pur* 
chased  it  beforehand  to  kill. this  man,  yon  may 
take  that,  if  that  is  shown,  as  evidence  of  mal- 
ice to  that  extent.  It  is  for  you  to  determine 
whether  or  not  he  purchased  it  for  that  pur- 
pose. But  if  he  simply  purchased  it,  but  not 
tor  that  purpose,  then  it  would  not  be  evidence 
of  malice,  and  you  would  not  be  authorized  to 
so  take  it."  This  charge,  when  considered  in 
connection  with  the  entire  charge,  was  not  er- 
ror on  the  ground  that  it  "assumed  that  the  de- 
fendant purchased  the  pistol  beforehand  for  the 
purpose  of  killing  deceased,"  or  upon  the  ground 
"that  the  purchase  of  a  pistol  for  self-protec- 
tion does  not  show  evidence  of  malice." 

[Ed.  Note.— For  other  cases,  see  Griminal 
Law,  Gent  Dig.  |§  1731,  1538.  1754-1764, 1771; 
Dec.  Dig.  f  761;^  Homicide,  Gent.  Dig.  ff 
586-691;   Dec.  Dig.  f  286.*] 

8.  Homicide  (f  295^)— TRiAi^lNSTBUCTiONfr- 
Provocation. 
The  court  charged  "that  provocation  by 
words,  threats,  menaces,  or  contemptuous  ges- 
tures shall  in  no  case  be  sufficient  to  free  the 
person  killing  from  the  guilt  and  crime  of  mur- 
der," as  applicable  to  one  phase  of  the  case. 
The  portion  of  the  charge  so  quoted  was  not 
error,  on  the  ground  that  "provocations  by 
words,  threats,  menaces,  or  contemptuous  ges- 
tures may  reduce  the  crime  from  murder  to 
manslaughter,  but  in  all  cases  it  is  a  question 
for  jury  to  decide,  and  not  for  the  court." 

[Ed.  Note.— For  other  cases,  see  HomiddSy 
Gent  Dig.  ff  606-609;   Dec.  Dig.  f  295.^] 

9.   SUFFICIENOT     OF     EVIDENCE— REFUSAL     OF 

New  Trial— No  Ebbor. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  error  in  refusing  to 
grant  a  new  triaL 

Error  from  Superior  Gourt,  Newton  Gonn- 
ty;  L.  S.  Roan,  Judge. 

Jim  Kimbrell  was  convicted  of  murder^ 
and  brings  error.    Affirmed. 

Jim  Kimbr^  was  Indicted  for  the  murder 
of  Jim  McGart  by  shooting  him  with  a  plB- 
tol.  On  the  trial  the  jury  convicted  the  ac- 
cused and  recommended  him  to  the  mercy  of 
the  court  A  motion  for  new  trial  was  made» 
and  afterwards  amended.  On  the  hearing 
the  motion  was  overruled,  and  a  new  trial 
refused.    The  defendant  excepted. 

Rogers  &  Knox  and  A.  D.  Meador,  all  of 
Govlngton,  and  John  R.  Gooper,  of  Macon, 
for  plaintiff  in  error.  G.  S.  Reld,  Sol.  Gen., 
of  Palmetto,  R.  W.  Mllner,  of  Govlngton, 
and  T.  S.  Felder,  Atty.  Gen.,  for  the  State. 


ATKINSON,  J.     Judgment  affirmed.     All 
the  Justices  concur. 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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(138  Oa.  S70) 

WASHINGTON  r.  STATE- 
(Sapreme  0>urt  Qf  Georgia.     July  10,  1912.) 

(SyUahut  hy  ike  Court.) 

1.  Criminal  Law  (|  828*)— Tbial— Iwbtbuo- 

TIONB— NecESSITT  FOB   RlQUEST. 

In  the  absence  of  a  timely  written  re- 
quest, it  is  not  erroneous  for  the  court  to  omit 
to  change  the  law  upon  the  subject  of  the  im- 
peachment of  witnesses.  Brown  ▼.  McBride, 
129  Ga.  92  <7),  58  S.  E.  702:  Baker  y.  State, 
121  Ga.  189,  48  S.  E.  967;  PhiUips  y.  SUte, 
121  6a.  358,  49  a  B.  290. 

[Ed.  Note.'^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  I  2007;    Dec.  Dig.  f  828.*] 

2.  CBiiaNAi.  Law  <i  814*)— Tbial— Instbuo- 

TION8. 

There  was  no  eyidence  as  to  difference  in 
race  and  social  standinsr  of  the  accused  and  the 
woman  alleged  to  haye  been  raped:  h^nce  under 
no  yiew  was  it  error  for  the  judge  to  fail  to 
charge  the  doctrine  of  Dorsey  y.  State,  108 
Ga.  477  (2),  34  S.  E.  135,  to  the  effect  that 
such  matters  may  be  considered  In  determining 
the  Intent  with  which  the  accused  acted,  etc. 
[Ed.  Note.— For  other  cases,  see  Criminal 
JjAw,  Cent  Di^.  fl  1821,  1838,  1839,  1800, 
1865,  1883,  1890,  1924,  1979-1985,  1987;  Dec. 
T>ig.  f  814.*] 

8.  Cbihinal  Law  (i  824*>— Tbiai/— Instbuo- 

TIONB— NeCESSITT  FOB  REQUEST. 

The  woman  alleged  to  haye  been  raped 
testified  to  the  fact,  and  her  testimony  was  cor* 
roborated  by  that  of  other  witnesses.  Error 
was  assiguMl  upon  the  failure  of  the  judge  to 
charge,  without  request,  "that  the  accused 
should  not  be  conyicted  upon  the  woman's  tes- 
timony alone,  howeyer  poeltiye  it  may  be,  unless 
her  testimony  was  corroborated  by  other  eyi- 
dence." Held  that,  under  the  facts  stated, 
there  was  no  error  in  such  omission. 

[Ed.  Note.— For  other  cases,  see  Otiminal 
l^w,  Cent  Dig.  H  1996-2004;  Dec  Dif.  f 
824.*] 

4.  CsnoNAL  Law  (I  918*)— TbiaI/— Cubtodt 

AND  DELIBEBATIOnB  OF  JUBT. 

**Where  the  sheriff  deputised  a  person  to 
take  charge  of  the  jury  pending  the  trial  of  a 
criminal  case,  and  the  appointee  acted  as  bail- 
iff and  had  charge  of  the  juiy>  without  being 
sworn,  a  new  trial  will  be  granted."  Roberts 
y.  State,  72  Ga.  673. 

(a)  Accordingly,  where,  after  a  jury  had  re- 
tired to  consider  of  their  yerdict  in  a  felony 
case,  the  sheriff  deputised  a  person  who  was 
not  an  officer  to  tsike  charge  of  the  jury,  and 
the  person  so  deputized,  not  haying  been  sworn, 
accompanied  them  to  a  boarding  house  to  get 
supper,  and  afterwards  accompanied  them  to 
the  courthouse,  where  they  were  put  in  charge 
of  the  sheriff,  a  new  trial  must  be  granted,  al- 
though it  appears  from  the  affidayit  of  such  ap- 
pointee upon  the  hearing  of  the  motion  for  new 
trial  that  the  jury  were  in  his  custody  "for 
not  more  than  40  minutes,*'  and  "that  afllant 
guarded  said  jury,  kept  them  segregated  from 
other  persons,  and  that  affiant  said  nothing 
in  the  presence  of  said  jury  in  reference  to 
said  case,  and  no  member  of  said  jury  said  any- 
thing in  the  presence  of  affiant  in  reference  to 
said  case,  and  that  no  member  of  said  jury  had 
any  communication  with  any  other  person  in 
said  case  during  said  time." 

(b)  The  facts  aboye  recited  are  similar  to  the 
facts  involved  in  the  case  of  Roberts  y.  State, 
supra,  and  the  ruling  there  made  requires  that  a 
new  trial  should  be  granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SS  2163-2196,  2219;  Dec.  Dig. 
§  918.*] 


Error  from  Superior  Conrt*  Laurens  Coan- 
ty;    K.  J.  Hawkins,  Judge. 

General  Washington  was  convicted  of 
rape,  and  brings  error.    Reversed. 

General  Washington  was  Indicted  in  Lau- 
rens County  for  the  crime  of  rape,  alleged  to 
have  been  committed  on  the  person  of  Ada 
Wright  Both  were  persons  of  color,  and 
there  was  no  evidence  as  to  difference  In 
their  social  standing.  The  jury  convicted 
the  accused,  and  recommended  him  to  the 
mercy  of  the  court  A  motion  for  new  trial 
was  made,  which  was  afterwards  amended. 
On  the  hearing  the  judge  overruled  the  mo- 
tion and  refused  a  new  triaL  The  defendant 
excepted. 

Borch  &  Bnrcb,  of  Dublin,  for  plaintiff  in 
error.  E.  D.  Graham,  SoL  Gen.,  of  McRae, 
and  T.  S.  Feld^,  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(138  0«.  S47> 
WALL  v.  CENTRAL  OF  GEORGIA  RT.  00. 

(Supreme  Court  of  Georgia.    July  9,  1912.) 

(SyUahuM  hy  ike  CouriJ 

Ejectment    (I    95*)  —  Evidbnob— Tiixjb    or 
Plaintiiv. 

The  rule  is  that,  where  the  plaintiff  in  an 
action  for  land  claims  under  an  administrator's 
deed,  proof  that  the  intestate  died  seised  and 
possessed  of  the  property,  and  that  it  was  sold  by 
the  administrator  of  his  estate  under  an  order 
granted  by  the  ordinary,  is  sufficient  evidence 
of  title,  without  proof  of  title  in  the  intestate. 
This  rule,  however,  is  not  applicable  in  the  case 
at  bar.  The  action  was  in  the  statutory  form 
for  the  recovery  of  land.  The  land  sought  to 
be  recovered  was  a  narrow  strip  on  each  side 
of  the  track  of  the  defendant  railway  company, 
which  ran  through  what  was  known  as  the 
^'Jordan  place."  The  real  issue  was  as  to  the 
width  of  the  right  of  way  of  the  railway  com- 
pany; the  plaintiflfs  contention  being  that  it 
was  only  20  feet  wide,  that  is,  10  feet  on  each 
side  from  the  center  of  the  track;  the  defend- 
ant railway  company's  contention  being  that 
the  right  of  way  was  100  feet  wide,  that  is, 
50  feet  on  each  side  from  the  center  of  the 
track.  So  that  the  strips  in  controversy  were 
40  feet  wide,  running  parallel  with  the  track 
on  each  side  thereof,  and  10  feet  therefrom. 
There  was  evidence  in  behalf  of  the  plaintiff  to 
the  effect  that  the  intestate,  under  whom  the 
plaintiff  claimed,  died  "seised  and  possessed  of 
the  'Jordan  place.' "  There  was  imcontradicted 
evidence  to  the  effect  that  the  railway  company 
had  a  track  in  use  at  the  same  place  through 
the  "Jordan  place"  during  the  lire  time  of  Jor- 
dan, and  many  years  prior  to  the  time  that  the 
intestate  went  into  the  possession  of  the  "Jor* 
dan  place";  but  there  was  nothing  tending  to 
show  the  width  of  the  right  of  way  of  the 
railway  company  over  the  land  at  that  time. 
It  is  clear,  therefore,  that  the  evidence  wholly 
failed  to  show  that  the  intestate  died  seised 
and  possessed  of  the  strips  of  land  sued  for. 
It  necessarily  follows,  as  the  plaintiff  failed  to 
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show  title  from  any  other  source  or  in  any  oth- 
er way,  that  the  verdict  in  favor  of  the  de- 
fendant, the  railway  company,  was  demanded 
under  tne  evidence.  It  is  unnecessary,  in  view 
of  ttfis  fact,  to  pass  upon  the  assignments  of 
error  as  to  rulings  made  during  the  trial. 

[Ed«  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  §§  280-295;    Dec.  Dig.  §  95.*] 

Error  from  Superior  Court,  Baldwin  Coun- 
ty;  J.  B.  Park,  Judge. 

Action  by  Ophelia  Wall  against  the  Cen- 
tral of  (Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Hlnes  &  Vinson,  of  Mllledgevllle,  for  plain- 
tiff in  ^ror.  Allen  &  Pottle,  of  Mllledgeville, 
and  Lawton  &  Cunningham,  of  Savannah, 
for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


ass  Ga.  846) 

BREWER  V.  RA6AN. 

RAGAN  V.  BREWER. 

(Supreme  Court  of  Georgia.     June  13,  1912.) 

(Syllabus  by  the  Court.) 

1.  Appeal   and    Ebrok   (§   1170*)— Instruc- 
tions—Review— In  accubacies  ~  Reversal. 

While  there  are  some  Inaccuracies  in  the 
charges  complained  of,  when  considered  sep- 
arately, yet,  taken  as  a  whole  in  the  light  of 
the  evidence  in  tiie  case,  there  should  not  be  a 
reversal  of  the  judgment  of  the  court  below  re- 
fusing a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4540-4545;  Dec.  Dig.  § 
1170.*] 

2.  New  Trial  (§  108*)— Newly  Discovered 
Evidence. 

The  newly  discovered  evidence  was  largely, 
though  not  entirely,  cumulative,  and,  taken  in 
connection  with  the  affidavits  in  rebuttal  there- 
to submitted  by  the  defendant  in  error,  was  not 
of  such  a  character  as  to  make  it  an  abuse  of 
discretion  on  the  part  of  the  trial  judge  to  re- 
fuse a  new  trial  on  that  ground. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  SS  226,  227;   Dec.  Dig.  f  108.*] 

8.  Cross- Bill  of  Exceptions. 

The  judgment  on  the  main  bill  of  excep- 
tions being  affirmed,  the  cross-bill  is  dismissed. 

ESrror  from  Superior  Court,  Polk  County; 
Price  Edwards,  Judge. 

Action  between  Joel  Brewer  and  R.  X 
Ragan.  From  the  Judgment,  Brewer  brings 
error,  and  Ragan  assigns  cross-error.  Judg- 
ment on  main  bill  of  exceptions  affirmed,  and 
cross-bill  dismissed. 

C.  G.  Janes  and  Bunn  &  Bunn,  all  of  Ce- 
dartown,  for  plaintiff  In  error.  W.  W.  Mun- 
dy,  of  Cedartown,  for  defendant  in  error. 

HILL,  J.  Affirmed  on  main  bill  of  ex- 
ceptions, and  cross-bill  dismissed.  All  the 
Justices  concur. 


ass  Ga.  139) 
WHITAKER  V.  STATE. 

(Supreme  Court  of  Georgia. '   May  14,   1912.) 

(SyUabus  hy  the  Court,) 

1.  CRiiaNAL  Law  (§  1124*)— Writ  of  Ebbob 
—Record— Brief  of  Evidence. 

"When  no  bona  fide  attempt  is  made  to 
file  a  brief  of  evidence  in  accordance  with  the 
provisions  of  Civ.  Code  1910,  §  6093.  but  a 
document  is  filed,  and  approved'  by  the  trial 
judge,  which  includes  the  oral  and  document- 
ary evidence  without  abridgment,  in  violation 
of  the  provisions  of  such  section,!*  the  motion 
for  new  trial  does  not  stand  in  the  appellate 
court  upon  the  same  footing  as  if  no  brief  of 
the  evidence  at  aU  were  filed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  2939,  2946-2948;  Dec.  Dig. 
S  1124.»] 

2.  Criminal  Law  (§  1124*)— Writ  of  Ebrob 
—Record — ^Brief  of  Evidence. 

While  a  brief  of  evidence  is  a  statutory 
requisite  of  a  valid  motion  for  new  trial,  there 
may,  however,  be  a  valid  motion  for  new  trial 
so  far  as  to  enable  the  reviewing  court  to  con- 
sider and  pass  on  assignments  of  error  not  de- 
pendent for  determination  upon  the  evidence, 
although  the  paper  filed  as  a  brief  of  evidence 
in  connection  with  the  motion  shows  that  in 
its  preparation  no  bona  fide  effort  wa^  made  to 
comply  with  the  provisions  of  Civ.  Code  1910,  f 
6093. 

[EJd.  Note.^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ff  2939,  2946-2948;  Dec.  Dig. 
S  1124.*] 

3.  Criminal  Law  ({  1124*)— Writ  of  Ebbob 
—Record — Brief  of  Evidence. 

(a)  Where  a  paper  purporting  to  be  a  brief 
of  evidence,  but  not  made  up  according  to  the 
requirements  of  the  Civil  Code.  §  6093,  "is  ap- 
proved by  the  trial  judge,  and  the  motion  for 
a  new  trial  is  thereupon  overruled  and  the  case 
is  brought  to  the  Court  of  Appeals  upon  writ 
of  error  complaining  of  such  judgment,"  the 
Court  of  Appeals  should  not  "deal  with  the 
case  as  though  no  valid  motion  for  new  trial 
had  been  filed  by  the  movant." 

(b)  If,  in  such  a  case,  the  Court  of  Appeals 
"discovers  charges  of  the  court  which  appear 
abstractly  erroneous,  or,  in  a  criminal  case,  not 
applicable  to  the  charge  made  in  the  indictment, 
or  that  there  have  been  errorb  prima  facie  com- 
mitted in  the  admission  or  rejection  of  testi- 
mony, and  these  errors  are  complained  of  in 
the  motion  for  new  trial,"  the  judgment  over- 
ruling the  motion  for  new  trial  should  be  re- 
versed, provided  that  any  of  the  assignments  of 
error  on  the  points  above  stated  can  be  deter- 
mined without  reference  to  the  evidence,  and, 
furthermore,  that  the  error  appears  to  be  such 
that  the  plaintiff  in  error  was  manifestly  there- 
by injured.  Otherwise  the  judgment  should 
be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent.  Dig.  Sf  2939,  2946-2948;  Dec  Dig. 
f  1124,»] 

4.  Criminal  Law  (|§  1124,  1122*)— Writ  of 
Error— Record — Brief  of  Evidence. 

(a)  "When  there  is  no  legal  brief  of  evi- 
dence filed  with  the  motion  for  new  trial,  but 
only  a  document  which  fails  to  comply  with  the 
provisions  of  Civ.  Code  1910,  f  6093,"  the 
Court  of  Appeals  should  not  look  to  such  a 
document  for  the  purpose  of  determining  the 
questions  raised  in   the  motion  for  new  trial. 

(b)  There  may  be  cases  wherein  it  can  "be 
said,  *  *  *  without  an  examination  of  the 
evidence,  that  an  instruction  of  the  trial  judge. 
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abstractly  enoneoas,  [was]  io  hurtful  to  the 
plaintiff  in  error  as  to  require  a  reversal  of 
the  judgment"  overruling  a  motion  for  a  new 
trial. 

[EM.  Note.~For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §$  2939,  2946-2948,  2940- 
2945;   Dec.  Dig.  ff  1124.  1122,*] 

Certified  Questions  from  Court  of  Appeals. 

W.  P.  wmtaker  was  convicted  of  crime, 
and  brings  error.  Heard  on  questions  certi- 
fied by  the  Court  of  Appeals.  Questions  an- 
swered. 

For  opinion  of  Court  of  Appeals,  see  75 
S.  E.  25& 

Gober  &  Griffin,  of  Marietta,  for  plaintiff. 
J.  P.  Brooke,  Sol.  Gen^  of  Alpharetta,  for  the 
Stat& 

FISH,  C.  J.  The  Court  of  Appeals  has 
certified  to  this  court  certain  questions, 
which  we  will  state  and  deal  with  seriatim. 

[1]  1.  The  first  question  is:  *'When  no 
bona  fide  attempt  Is  made  to  file  a  brief  of 
evidence  In  accordance  with  the  provisions 
of  Civil  Code  (1910),  S  6093,  but  a  document 
is  filed,  and  approved  by  the  trial  Judge, 
which  includes  the  oral  and  documentary  evi- 
dence without  abridgment,  in  violation  of 
the  provisions  of  such  section,  should  the 
motion  for  new  trial  stand  upon  the  same 
footing  as  though  no  effort  had  been  made  to 
comply  with  the  provisions  of  such  section 
of  the  Code?"  We  will  say  in  the  outset 
tliat  in  one  of  the  briefs  filed  in  this  court 
in  behalf  of  the  plaintiff  In  error,  in  the  case 
to  which  the  questions  re}ate,  the  contention 
la  Yigorously  urged  that  the  evidence  intro- 
duced upon  the  trial  of  such  case  was  brief- 
ed in  accordance  with  the  requirements  of 
the  statute,  approved  by  the  trial  judge,  and 
duly  filed  as  a  part  of  the  motion  for  new 
trial.  It  will  appear  from  an  examination  of 
the  questions  certified  that  no  inquiry  Is 
made  of  this  court  as  to  whether  or  not  a 
legal  brief  of  the  evidence  was  filed  in  the 
case.  Nor  la  this  court  asked  in  any  of  the 
certified  questions  whether  or  not  any  specif- 
ic assignment  of  error  made  in  the  motion 
for  new  trial  can  be  considered  and  decided 
by  the  Court  of  Appeals  without  reference  to 
the  evidence.  Obviously,  therefore,  It  is  not 
in  order  for  this  court  to  deal  with  such 
matters.  There  are  many  decisions  of  this 
court  to  the  effect  that  a  brief  of  the  evi- 
dence is  an  indispensable  statutory  requisite 
to  a  valid  motion  for  new  trial.  In  other 
words,  if  there  Is  no  brief  of  evidence,  no 
motion  for  new  trial  exists.  This  -Is  clearly 
deduclble  from  the  Civil  Code,  S  6080,  and 
from  Rule  20  of  the  superior  court  embodied 
in  the  Civil  Code,  S  6306.  See,  also,  Civ. 
Code,  f  6090.  It  is  unnecessary  to  cite  the 
great  number  of  cases  wherein  the  above  cit- 
ed rule  has  been  applied;  but  we  call  atten- 
tion to  Baker  v.  Johnson,  99  6a.  374,  27  S. 
E.  706,  wherein  it  was  held  that  the  trial 


Judge  properly  dismissed  the  motion  for  new 
trial  because  no  brief  of  evidence  had  been 
prepared  and  presented  in  accordance  with 
the  order  of  the  judge,  although  the  sole 
ground  of  the  motion  relied  on  was  the  dis- 
qualification of  one  of  the  jurors  who  tried 
the  case.  A  similar  ruling  was  made  in  Mize 
V.  Amerlcus,  etc.,  Co.,  106  Ga.  140,  32  S.  B. 
22.  The  rule  Is  recognized  in  Holloman  v. 
Small,  111  Ga.  812  (1),  35  S.  E.  665;  Brooks 
V.  Proctor,  111  Ga.  835  (1),  36  S.  K  99;  Hyatt 
V.  Cowan,  115  Ga.  608,  41  S.  B.  985;  Black- 
bum  V.  Alabama  Midland  By.  Co.,  116  Ga. 
936,  43  S.  E.  366;  Blakeman  v.  State,  121 
Ga.  334,  49  S.  B.  261;  Moxley  v.  Georgia  Ry. 
&  Blec.  Co.,  122  Ga.  493,  50  S.  B.  339.  Other 
cases  in  point  will  be  found  collated  in  13 
Enc.  Dig.  Ga.  R.  233;  15  Enc.  Dig.  Ga.  R. 
299.  Where,  however,  a  paper  purporting  to 
be  a  brief  of  evidence  has  been  filed  and  ap- 
proved by  the  trial  judge,  but  from  which  it 
appears  no  bona  fide  effort  has  been  made  to 
comply  with  the  provisions  of  Civil  Code, 
i  6093,  requiring  that  briefs  of  evidence  shall 
be  a  condensed  and  succinct  brief  of  the 
material  portions  of  the  oral  testimony  as 
well  as  the  documentary  evidence,  the  writ 
of  error  should  not  be  dismissed,  but,  as  has 
been  held  in  numerous  cases  by  this  court. 
If  there  be  in  such  a  case  assignments  of  er- 
ror which  do  not  involve  a  consideration  of 
the  evidence  for  their  determination,  they 
will  be  decided.  Crumbley  v.  Brook,  135  Ga. 
723,  70  S.  E.  655.  To  the  same  effect,  see 
the  cases  cited  In  2  Enc.  Dig.  Ga.  R.  612  (D); 
13  Enc.  Dig.  Ga.  R.  233  (02);  15  Enc.  Dig.  Ga. 
R.  310  (IV-A-l-a).  It  follows  that  the  first 
question  must  be  answered  in  the  negative; 
that  is,  that  a  motion  for  a  new  trial,  accom- 
panied by  a  paper  purporting  to  be  a  brief  of 
the  evidence  filed  and  approved  by  the  trial 
judge,  but  in  the  preparation  of  which  It  ap- 
pears that  there  has  been  no  bona  fide  effort 
to  comply  with  the  provisions  of  the  Civil 
Code,  i  6093,  does  not  stand  upon  the  same 
footing  as  a  paper  presented  as  a  motion 
for  a  new  trial  unaccompanied  by  anything 
purporting  to  be  a  brief  of  the  evidence  in- 
troduced on  the  trial. 

[2]  2.  The  second  question  Is:  "Can  there 
be  a  valid  motion  for  a  new  trial  in  a  case 
where  no  attempt  has  been  made  to  file  a 
brief  of  evidence,  and  the  document  filed  as 
a  brief  of  evidence  is  not  in  compliance  with 
the  provisions  of  Civil  Code  (1910),  §  6093?" 
From  what  we  have  said  in  reply  to  the  first 
question,  It  follows  that  the  second  question 
must  be  answered  In  the  affirmative;  that 
is,  there  may  be  a  valid  motion  for  new  trial 
in  a  case  where  a  paper  purporting  to  be  a 
brief  of  the  evidence  filed  as  such  in  con- 
nection with  the  motion  for  new  trial,  but 
not  made  up  in  accordance  with  the  Civil 
Code,  f  6093,  so  far  as  to  authorize  the  ap- 
pellate  court   to   consider   and   decide   any 
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point  raised  In  tbe  motion  not  dependent  for 
determination  npon  the  evidence. 

[3]  3.  The  first  inquiry  In  the  third  ques- 
tion is  as  follows :  ''Where  no  legal  brief  of 
evidence  is  filed,  but  a  document  such  as  is 
described  in  the  preceding  questions  is  tender- 
ed as  a  brief  of  evidence,  and  is  approved  by 
the  trial  Judge,  and  tl^e  motion  for  a  new 
trial  is  thereupon  overruled  and  the  case  is 
brought  to  the  Court  of  Appeals  upon  writ 
of  error  complaining  of  such  judgment,  should 
this  court  deal  with  the  case  as  though  no 
valid  motion  for  new  trial  had  been  filed  by 
the  movant?" 

(a)  In  view  of  what  we  have  already  said 
in  answer  to  the  foregoing  questions,  it  is 
apparent  that  this  inquiry  must  be  answer- 
ed in  the  negative;  that  is,  such  a  case  as 
that  stated  should  not  be  dealt  with  by  the 
appellate  court  as  though  no  valid  motion 
for  new  trial  had  been  filed  by  the  movant, 
because  unaccompanied  by  any  paper  pur- 
porting to  be  a  brief  of  the  evidence. 

(b)  The  second  inquiry  embodied  in  the 
third  question  is  as  follows:  Should  the 
Court  of  Appeals  in  such  case,  as  just  above 
stated,  "reverse  the  judgment  overruling  the 
motion  for  new  trial  if  It  discovers  charges 
of  the  court  which  appear  to  be  abstractly 
erroneous,  or,  in  a  criminal  case,  not  appli- 
cable to  the  charge  made  in  the  indictment, 
or  that  there  have  been  errors  prima  facie 
committed  in  the  admission  or  rejection  of 
testimony,  and  these  errors  are  complained 
of  in  the  motion  for  new  trial?"  Our  an- 
swer is,  if  it  should  be  apparent  from  a  con- 
sideration of  the  record,  other  than  the  so- 
called  brief  of  evidence,  that  the  plaintiff  in 
error  has  been  manifestly  injured  by  one  or 
more  of  such  errors,  without  regard  to  what 
the  evidence  on  the  trial  may  have  been, 
then  there  should  be  a  reversal  of  the  Judg- 
ment overruling  the  motion  for  a  new  trial ; 
otherwise  the  judgment  should  be  affirmed, 
as  it  is  incumbent  upon  the  plaintiff  in  er- 
ror to  show,  not  only  error,  but  that  he  has 
thereby  been  injured.  In  McPherson  v. 
Chandler,  137  Ga.  129,  72  S.  B.  948,  where 
the  action  was  for  illegal  arrest  and  malici- 
ous prosecution,  this  court  found  the  brief 
of  evidence  so  imperfect  in  omitting  essen- 
tial parts  of  the  evidence  that  it  declined  to 
treat  it  as  made  up  in  compliance  with  the 
requirements  of  Civil  Code,  f  6093,  and  held 
that  none  of  the  assignments  of  error  requir- 
ing a  consideration  of  the  evidence  could  be 
passed  on,  but  reversed  the  judgment  of  the 
trial  court  in  overruling  a  motion  for  new 
trial  on  several  assignments  of  error  in  the 
motion,  on  charges  of  the  court  and  the  ex- 
clusion of  evidence,  which  could  be  consid- 
ered and  determined  without  reference  to 
the  so-called  brief  of  evidence,  and  which 
were  manifestly  prejudicial  to  the  plaintiff 
in  error.  In  another  recent  case — Monroe 
T.  Martin,  137  Qa.  262,  73  S.  E.  341— the 


suit  was  on  a  promissory  note  brought  by  the 
executor  of  the  payee  against  the  maker,  who 
pleaded  a  contemporaneous  written  agree- 
ment between  himself  and  the  payee,  coa- 
taining  a  covenant  never  to  sue  on  the  note. 
The  case  had  formerly  been  before  this  court 
(Martin  v.  Monroe,  107  Ga.  330,  33  S.  E.  62). 
when  it  was  held  that  such  covenant  in  ef- 
fect relieved  the  maker  from  liability  on 
the  note  as  to  the  payee  thereof  and  his  le- 
gal representative.  On  the  last  trial  the 
plaintiff  amended  his  petition  by  alleging 
that  the  defendant  on  stated  occasions  "rec- 
ognized the  validity  of  such  note  and  prom- 
ised your  petitioner  to  pay  the  same  to  him.'* 
The  court  on  that  trial  instructed  the  jury 
as  to  such  amendment  to  the  following  ef- 
fect: That  if  plaintiff's  testator,  at  the 
time  the  note  was  executed,  covenanted  witb. 
the  defendant  in  writing  never  to  sue  on 
the  same,  yet,  if  after  the  testator's  death, 
the  defendant  expressly  agreed  to  pay  tbe 
note  to  plaintiff  as  executor,  the  nM>ral  obli- 
gation resting  on  the  defendant  to  pay  the 
debt  would  be  sufficient  to  sustain  the  new 
contract  and  promise  to  pay  the  note,  and 
the  defendant  would  be  liable  to  pay  the 
same,  notwithstanding  such  previous  cove- 
nant with  the  plaintiff's  testator.  There  was 
a  verdict  for  the  plaintiff.  The  defendant 
moved  for  a  new  trial,  which  motion  was 
overruled,  and  he  excepted.  Upon  the  hear- 
ing before  this  court,  counsel  for  the  defend- 
ant in  error  contended  that  the  brief  of  evi- 
dence which  had  been  duly  approved  and 
certified  to  this  court  should  be  disregarded, 
for  the  reason  that  it  was  not  made  up  in 
compliance  with  the  provisions  of  the  Civil 
Code,  f  6093.  Presiding  Justice  Evans,  who 
delivered  the  opinion,  said :  ''This  court  has 
frequently  pointed  out  the  necessity  of  a 
compliance  with  the  act  of  the  General  As- 
sembly in  the  preparation  of  briefs  of  evi- 
dence. Only  relevant  and  material  evidence 
should  be  included,  and  repetitions  should  be 
avoided.  We  do  not  find  it  necessary  to  ex- 
amine the  brief  of  evidence  in  ruling  upon 
the  controlling  points  in  this  case.  Where 
points  of  law  are  made  in  the  record,  and 
they  can  be  passed  on  without  reference  to 
the  evidence,  this  court  will  decide  them. 
Tbe  instruction,  which  we  hold  to  be  errone- 
ous, does  not  require  a  consideration  of  the 
evidence  to  demonstrate  the  necessity  of 
another  trial.*'  In  that  case  it  was  apparent 
from  the  pleadings  in  the  case  without  ref- 
erence to  the  evidence  that  the  erroneous 
instruction  was  palpably  injurious  to  the 
defendant  Another  case  where  this  court 
passed  on  legal  questions  not  dependent  for 
determination  on  the  evidence,  which  were 
raised  in  a  motion  for  a  new  trial,  and  where 
the  evidence  was  not  briefed  in  compliance 
with  the  statute,  is  Equitable  Mortgage  Co. 
V.  Bell,  115  Ga.  651  (2),  42  S.  B.  82.  Other 
cases  where  the  same  rule  was  followed,  but 
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In  whldi  there  was  no  motloii  for  aew  trial, 
are  St  Amand  v.  Lebman,  120  Ga.  253  (3,  4), 
47  S.  E.  949;  De  Loaidi  y.  Planters,  etc,  of 
Georgia,  122  Ga.  385  (2)»  60  S.  B.  141;  Crum- 
bley  ▼.  Brook,  135  Ga.  723,  70  S.  B.  655.  It 
la  Impracticable  for  this  court  to  make  up 
a  catalogue  of  Instances  wherein  the  case  stat- 
ed by  the  Court  of  Appeals  In  the  second  di- 
Tlfiion  of  the  third  question,  the  Judgment 
of  the  trial  court  in  refusing  a  new  trial 
should  be  reversed  or  affirmed  on  account  of 
one  or  more  of  the  errors  committed  by  the 
trial  court  as  stated  in  the  second  division  of 
the  anestlon  under  consideration.  The  ap- 
pellate court  must,  when  such  cases  come 
before  it,  determine  In  each  case  whether 
the  assignment  of  error  can  be  passed  on  and 
determined  from  the  record  without  refer- 
ence to  the  evidence,  and,  if  the  assignment 
of  error  be  meritorious,  whether  or  not  the 
plaintiff  in  error  has  been  thereby  mani- 
festly injured.  The  same  rule  is  applicable 
to  both  civil  and  criminal  cases. 

An  instruction  to  the  Jury  upon  the  trial 
of  a  criminal  case  not  applicable  to  the 
charge  made  in  the  indictment  might  for 
the  very  reason  of  its  patent  inapplicability 
be  not  cause  for  reversing  a  Judgment  over- 
ruling a  motion  for  new  triaL  Suppose  upon 
the  trial  of  one  charged  with  larceny  an 
instruction  should  be  given  defining  express 
or  implied  malice.  It  would  be  manifest 
that  such  an  instruction  could  not  possibly 
have  injured  the  accused.  On  the  contrary, 
if  on  the  trial  of  one  charged  with  rape  the 
law  as  to  the  offense  of  seduction  should  be 
given  in  charge  and  the  accused  should  be 
found  guilty  of  seduction,  a  Judgment  over- 
ruling the  motion  of  the  accused  for  a  new 


trial  wherein  such  instruction  was  excepted 
to  should  be  reversed,  even  though  the  evi- 
dence could  not  be  considered,  for  obviously 
the  accused  would  have  been  injured  by  such 
an  erroneous  instruction.  Of  course,  such 
illustrative  cases  might  be  stated  practical- 
ly without  number.  So  suppositive  cases 
might  be  stated  where  error  in  the  admis- 
sion or  rejection  of  testimony  was  so  slight 
or  immaterial  as  to  be  harmless,  without 
reference  to  the  evidence  submitted  in  the 
case.  On  the  other  hand,  cases  may  be 
easily  supposed  where  the  testimony  admit- 
ted or  rejected  was  of  such  a  character, 
when  considered  in  connection  with  the  rec- 
ord aside  from  the  evidenoe»  as  to  make  it 
manlftet  that  the  party  complaining  was 
injured  by  its  admission  or  rejection. 

[4]  4.  The  fourth  question  certified  is  as 
follows :  "Assuming  that  a  plaintiff  in  error 
must  show  both  error  and  injury,  when  there 
is  no  legal  brief  of  evidence  filed  with  the 
motion  for  new  trial,  but  only  a  document 
which  fails  to  comply  with  the  provisions 
of  Oivil  Code  (1910),  f  0098,  should  this 
court  look  to  such  a  document  for  any  pur- 
pose, and  can  it  be  said  In  any  case  without 
an  examination  of  the  evidence  that  an  in- 
struction of  the  trial  Judge,  abstractly  er- 
roneous, is  so  hurtful  to  the  plaintiff  in  er- 
ror as  to  require  a  reversal  of  the  Judg- 
ment ?**  It  is  apparent  from  what  we  have 
said  in  reply  to  the  other  questions  that  the 
first  inquiry  propounded  In  this  question 
must  be  answered  In  the  negative,  and  that 
an  affirmative  answer  must  be  given  to  the 
second  inquiry  made  in  this  fourth  question. 
All  the  Justices  concur. 
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WHITAKBR  V.  STATE.     (No.  3,714.) 
(Court  of  Appeals  of  Georgia.     June  5,  1912.) 

(SyUdbua  hy  th€  Court.) 

1.  False  Pretenses  (S  26*)— Indictment  and 
i nfobmatio  n— sufpicien  ct. 

The  indictment  sufficiently  charged  the  of- 
fense of  cheating  and  swindling  to  withstand 
general  demurrer. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  i  31;  Dec.  Dig.  f  26.*] 

2.  False  Pretenses  (§  29*)— Indictment  and 
Information— Sufficiency. 

The  special  demurrers,  to  the  eff^  that 
the  deceitful  means  and  artful  practices  by 
which  the  fraud  was  consummated  are  not  suf- 
ficiently set  forth,  are  not  well  taken. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  f§  34^36;   Dec.  Dig.  f  29.*] 

3.  False  Pretenses  (|  7*)— Indictment  and 
Information— Elements  of  Offense. 

An  indictment  for  cheating  and  swindling 
may  be  predicated  of  a  false  representation  re- 
lating partly  to  matters  of  fact  and  partly  to 
matters  of  opinion,  where  it  is  alleged  that  the 
loss  to  the  prosecutor  ensued  through  his  act- 
ing upon  the  false  representation  as  to  the  fact. 
[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  i§  5-12,  25;  Dec.  Dig.  S 
7.*] 

I.  False  Pretenses  (S  9*)— Defenses— Neg- 
ligence of  Person  Injubed. 

To  an  indictment  for  cheating  and  swin- 
dling by  false  representations,  it  is  no  objection 
that  the  false  matters  alleged  were  of  such  a 
nature  that  the  person  defrauded  could,  by 
making  an  independent  investigation,  have  as- 
certained that  they  were  false,  before  he  acted 
upon  them. 

[Ed.  Note.— For  other  cases,  see  B^lse  Pre- 
tenses, Cent.  Dig.  S  14;    Dec.  Dig.  i  9.*] 

5.  Indictment  and  Information  (f  72*)  — 
Sufficiency  of  Accusation— Descriptive 
Terms— "Or." 

An  indictment  is  subject  to  demurrer  if 
the  descriptive  terms  relating  to  any  material 
allegation  are  set  forth  in  an  alternate  form. 
The  word  "or"  is  generally  used  as  a  disjunc- 
tive, and  to  express  the  notion  that  the  two 
clauses  which  it  connects  are  alternative;  but 
this  is  not  always  so.  It  may  properly  be  used 
to  introduce  a  statement  which  is  an  amplifica- 
tion or  explanation  of  a  preceding  statement. 
The  use  of  the  word  in  the  present  indictment 
was  of  the  latter  nature. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {{  195-199;  Dec. 
Dig,  S  72.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6002-5015;    vol.  8,  p.  7739.] 

ft.  False  Pretenses  (8  36*)— Indictment  and 
Information— Elements  of  Offense. 
Where  an  indictment  alleges  a  false  state- 
ment, and  the  statement  relates  to  a  number 
of  different  facts,  it  is  not  necessary  that  the 
indictment  should  allege  that  loss  resulted  from 
each  and  all  of  these  statements  which  proved 
untrue,  but,  if  it  be  alleged  that  any  one  of 
the  material  false  statements  resulted  in  loss, 
the  indictment  will  be  sufficient,  so  far  as  this 
point  is  concerned. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  f  48;   Dec.  Dig.  {  36.*] 

7.  Criminal  Law  (§  1124*)— Writ  of  Error 
—Record— Brief  of  Evidence. 

Where  no  bona  fide  attempt  is  made  to 
file  a  brief  of  evidence  in  accordance  with  the 


?rovisions  of  section  6093  of  the  Civil  Code 
910,  but  a  document  is  filed  and  approved  by 
the  trial  judge  which  includes  the  documentary 
and  oral  evidence  without  abridgment,  in  vio- 
lation of  the  provisions  of  that  section,  the 
reviewing  court  will  determine  only  such  as- 
signments of  error  in  the  motion  for  a  new 
trial  as  can  be  considered  without  reference  to 
the  evidence  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2939,  2946-2948;  Dec.  Dig. 
§  1124.*] 

8.  Criminal  Law  (|  804*)  —  Instructions  — 
Form— Sufficiency  of  Writing. 

The  trial  judge  was  duly  requested  to  put 
his  charge  In  writing.  As  written  out,  the 
charge  contained  the  following  statement:  At 
one  place  there  was  a  note  in  parenthesis  as 
follows:  "(Here  the  court  reads  section  719  of 
volume  2  of  the  Code  of  1910,  leaving  oE  the 
words  at  the  top,  'other  offenses  of  like  char- 
acter.')" In  another  place  m  the  charge  the 
following  appears:  "Here  the  court  reads 
the  indictment  in  full,  leaving  off  the  names 
of  the  grand  jurors  who  returned  it,  and  leav- 
ing off  the  entries  on  the  back  of  the  indict- 
ment." In  another  place  in  the  charge  the 
following  notation  was  made:  "Here  the  court 
charged  paragraph  one  of  the  defendant's  re- 
quest. No.  1."  In  another  place:  "Here  the 
court  charged  paragraphs  second  and  fourth  of 
defendant's  request.  No.  2."  Held,  that  such 
a  charge  was  not  a  compliance  with  the  man- 
datory requirement  of  section  1056  of  the  Pe- 
nal Code  of  1910,  and  the  failure  of  the  trial 
judge  to  write  out  his  charge  as  prescribed  by 
that  section  demands  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §f  1948-1957;  Dec.  Dig.  f 
804.*] 

9.  False  Pretenses  (f  45*)— Evidence— Ad- 
missibility. 

On  the  trial  of  an  indictment  for  cheating 
and  swindling  in  fraudulently  misrepresenting 
the  value  upon  a  specified  date  of  shares  of 
stock  in  an  alleged  corporation,  evidence  as  to 
the  value  of  such  stock  both  before  and  after 
the  date  of  the  misrepresentation  may  be  ma- 
terial as  illustrating  the  probable  value  of  the 
stock  on  that  date. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Dec.  Dig.  §  45.*] 

10.  False  Pretenses  (|  52*)— Instructions 
-Elements  of  Offense. 

Upon  the  trial  of  such  an  indictment,  a 
request  to  charge  that  if  the  jury  believed  the 
defendant  in  good  faith  thought  the  purchase 
of  the  stock  was  a  safe  investment,  and  hon- 
estly made  a  mistake  as  to  its  value,  he  could 
not  be  convicted,  was  pertinent,  and  should 
have  been  given. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  S  64;    Dec.  Dig.  S  52.*] 

11.  False  Pretenses   (|  45*)  —  ESvidence — 
Admissibility. 

In  the  trial  of  such  a  case,  evidence  of 
purchases  of  shares  of  stock  in  the  alleged  cor- 
poration by  persons  other  than  the  prosecutor, 
and  the  price  which  such  persons  paid  for  the 
stock,  was  admissible  as  a  circuUistance  tend- 
ing to  illustrate  the  probable  value  of  the  stock, 
unless  it  appeared  that  such  other  purchases 
were  also  made  as  a  result  of  misrepresenta- 
tions made  by   the  defendant 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Dec.  Dig.  i  45.*] 
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12.  dmnifAX.  Law  <|  403*)  —  Evidence — 
Best  and  Secondabt  Evidence  ~  Exist- 
ence OF  Corporate  Charter. 

When  it  becomes  material  to  prove  that 
no  charter  has  ever  been  granted  to  an  alleged 
banking  corporation,  this  fact  must  be  proved 
by  the  testimony  of  some  person  -who  has  ex- 
amined the  records  in  the  ofiSce  of  the  Secre- 
tary of  State,  where,  by  law,  the  records  of 
Buch   incorporation  are  required  to  be  kept 

[Ed.  Note.— For  other  cases,  iee  Criminal 
Law,  Cent.  Dig.  f  889;    Dec.  Dig.  f  403.*] 

13.  Criminal    Law    (i    442^)  —  Evidence — 

DOCTJHSNTABT       EVIDENCE  —  AUTHENTICA- 
TION. 

The  document  purporting  to  be  a  certificate 
of  stock  in  the  idleged  banking  corporation 
was  prima  facie  not  admissible,  without  proof 
as  to  the  genuineness  of  the  signatures  of  the 
alleged  president  and  secretary  of  the  corpora- 
tion. If  it  should  in  fact  appear  from  the  evi- 
dence that  this  document  was  the  one  deliv- 
ered by  the  defendant  to  the  prosecutor  as  a 
certificate  of  stock  in  the  alleged  corporation, 
it  would  be  immaterial  whether  the  signatures 
of  the  alleged  officers  were  genuine  or  not. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  f  1027 ;    Dec  Dig.  %  442.*] 

14.  Criminal  Law  (i  406*)— Evidence— Ad- 
missions. 

The  answer  of  the  defendant  filed  In  the 
receivership  proceedings  involving  the  solvency 
of  the  alleged  banking  corporation  was  not 
inadmissible  for  any  of  the  reasons  assigned  in 
the  motion  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  9S  786,  894-927;  Dec.  Dig.  f 
406.*] 

15.  Cbiminal  Law  (i  400*)  —  Evidence  — 
Best  and  Secondabt  Evidence  —  Cebti- 
FiED  Copies. 

The  original  recoid  of  a  petition  in  bank- 
ruptcy in  the  United  States  court,  and  the 
original  schedules  thereto  attached,  are  not  ad- 
missible in  evidence  in  the  trial  of  an  action 
brought  in  one  of  the  courts  of  this  state.  A 
duly  certified  copy  of  such  original  records  is 
the  highest  and  best  evidence. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  879-886;  Dec.  Dig.  §  400.*] 

16.  Otheb  Assignments  Not  Considebed. 
The  foregoing  headnotes  deal  with  all  the 

assignments  of  error  which  can  be  considered 
without  reference  to  the  evidence. 

Error  from  Superior  Court,  Cobb  County; 
N.  A.  Morris,  Judge. 

W.  P.  Wbitaker  was  convicted  of  cheat- 
ing and  swindling,  and  brings  error.  Re- 
versed. 

Certified  questions  answered  by  Supreme 
Court  (75  S.  Bw  254). 

Ck>ber  &  Griffin,  of  Marietta,  for  plaintiff 
in  error.  J.  P.  Brooke,  SoL  Gen.,  of  Alphar- 
etta,  for  the  State. 

POTTLE,  J.  [1]  1.  The  Indictment  charg- 
ed the  defendant,  W.  P.  Whltaker,  with  the 
offense  of  cheating  and  swindling,  for  that 
he  '*did  unlawfully  then  and  there  falsely 
and  fraudulently  represent  to  one  T.  L.  Un- 
derwood that  the  Bank  of  Kennesaw  was 
Incorporated,  and  was  perfectly  solvent,  and 
that  the  stock  In  said  bank  was  well  worth 
the  sum  of  hundred  and  seven  ($107.00)  dol- 


lars per  share  of  one  hundred  dollars,  and, 
by  thus  making  said  fttlse  and  fraudulent 
representations  and  statements,  did  then  and 
there  induce  the  said  T.  L.  Underwood,  who 
relied  upon  said  false  and  fraudulent  repre- 
sentations and  statements  as  true,  to  buy 
from  him,  the  said  W.  P.  Whltaker,  two 
shares  of  said  stock,  or  what  purported  to 
be  two  shares  of  stock  In  said  Bank  of  Ken- 
nesaw, for  which  the  said  T.  L.  Underwood 
paid  him,  the  said  W.  P.  Whltaker,  the  sum 
of  two  hundred  dollars,  when  In  truth  and 
In  fact  the  stock  In  said  Bank  of  Kennesaw 
was  not  worth  anything  of  value,  and  was 
of  no  value,  whereby  the  said  T.  L.  Under- 
wood was  cheated  and  defrauded  out  of  two 
hundred  dollars,  and  was  deceived,  Imposed 
upon,  and  damaged  in  said  sum  by  relying 
upon  and  believing  said  false  and  fraudulent 
representations  and  statements,  as  made  by 
the  said  W.  P.  Whltaker  as  aforesaid,  and 
which  said  fftlse  and  fraudulent  representa- 
tions and  statements  the  said  W.  P.  Whlt- 
aker knew  then  and  there  to  be  false  and 
untrue."  The  defendant  demurred  to  the 
indictment  generally  and  on  a  number  of 
special  grounds.  As  against  general  demur- 
rer. It  was  certainly  sufBcient  under  Penal 
Code  1910,  f  719. 

[2]  2.  Special  demurrer  to  the  effect  Uiat 
the  indictment  does  not  set  forth  the  deceit- 
ful means  or  artful  practices  that  were  used 
Is  not  well  taken. 

[8]  3.  The  point  made  by  special  demur- 
rer that  the  alleged  false  representations 
were  representations  not  of  facts,  but  merely 
of  opinions,  is  not  meritorious.  The  state- 
ment that  the  bank  was  Incorporated  is  a 
statement  of  fact  The  statement  that  it 
was  perfectly  solvent  Is  likewise  a  state- 
ment of  fact,  and  the  further  statement  that 
the  stock  In  the  bank  was  well  worth  the 
sum  of  $107  per  share,  though  perhaps  a 
statement  of  an  opinion,  was  properly  in- 
cluded In  the  Indictment;  for  cheating  and 
swindling  may  be  predicated  of  a  representa' 
tlon  which  in  part  alleges  a  fact  and  in  part 
an  opinion. 

[4]  4.  The  demurrer  on  the  ground  that 
the  indictment  showed  that  the  prosecutor 
could  by  the  exercise  of  reasonable  diligence 
have  investigated  and  discovered  that  the  al- 
leged false  statements  were  not  true,  if  to 
point  of  fact  they  were  not  true,  is  not  well 
taken,  (1)  because  the  demurrer  Is  speak- 
ing; (2)  because  it  does  not  rob  a  false 
statement  of  Its  culpability,  so  far  as  a  pros- 
ecution for  cheating  and  swindling  Is  con- 
cerned, for  it  to  appear  that  the  prosecutor 
acted  upon  it  instead  of  making  an  in- 
vestigation elsewhere  for  the  purpose  of  dis- 
covering the  truth.  Crawford  v.  State,  117 
Ga.  247,  43  S.  B.  762 ;  Id.,  4  Ga.  App.  789, 
62  S.  E.  601. 

[5]  5.  The   allegations   in    the   indictment 
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tbat  tbe  accused  indaced  Underwood  to  buy 
from  him  "two  Bharee  of  said  stock,  or  what 
purported  to  be  two  shares  of  stock,  in  said 
Bank  of  Kennesaw/'  is  demurred  to  on  the 
ground  that  it  does  not  definitely  allege 
whether  it  was  two  shares  or  what  purported 
to  be  two  shares  in  the  Bank  of  Kennesaw 
that  Underwood  was  induced  to  buy.  The 
rule  is  well  settled  in  this  state  that  an  in- 
dictment must  not  state  essential  of  the  of- 
fense in  the  altemative,  and,  since  the  word 
"or**  is  usually  a  disjunctiye  conjunction  in- 
dicating an  altematlTe  between  two  different 
things,  it  is  generally  an  improper  word  to 
be  used  to  connect  the  afflrmatiye  allegations 
of  an  indictment  For  instance,  it  U  bad  to 
charge  that  the  defendant  shot  "with  a  gun 
or  a  pistol."  But  this  is  not  the  only  use 
of  the  word  "or."  It  is  sometimes  used  to 
introduce  a  reiteration  of  the  same  idea,  and 
to  express  it  in  a  somewhat  different  way. 
Thus  for  an  indictment  to  charge  that  liquor 
was  sold  "to  a  minor  or  to  a  person  under 
twenty-one  years*'  is  not  to  charge  the  crime 
in  the  alternative,  for  the  manifest  meaning 
of  the  language  in  that  case  is  simply  to 
make  the  last  clause  explanatory  of  the  first 
So  in  this  case  the  allegation  that  the  ac- 
cused sold  Underwood  two  shares  of  stock, 
or  what  purported  to  be  two  shares  of  stock, 
in  the  bank  in  question,  means  that  he  sold 
him  that  which,  if  the  bank  had  been  in- 
corporated, would  have  been  shares  of  stock, 
but  which,  since  the  bank  was  not  incorpo- 
rated, is  to  be  more  properly  called  "what 
purported  to  be"  two  shares  of  stock.  In 
other  words,  the  expression  "shares  of 
stock,**  as  applied  to  an  unincorporated  bank, 
would  not  if  left  to  stand  alone,  be  an  ac- 
curate expression,  though  it  is  a  common 
expression  used  by  the  people  to  express  a 
notion,  even  as  applied  to  an  unincorporated 
bank;  and  the  pleader  in  this  case,  by  the 
use  of  the  additional  expression  "or  what 
purported  to  be  two  shares  of  stock/'  merely 
amplified  his  previous  allegation,  and  made 
it  more  certain.  Hence,  the  indictment  is 
not  subject  to  the  demurrer  aimed  against 
it  on  this  ground. 

[I]  6»  The  demurrer  makes  the  further 
point  that  it  is  not  shown  that  any  loss  re- 
sulted to  the  prosecutor  because  it  turned 
out  that  the  bank  was  not  incorporated.  It 
may  be^  and  probably  is,  true  that  if  the 
sole  false  statement  alleged  was  that  the 
bank  was  incorporated,  the  allegation  as  to 
how  the  prosecutor's  loss  came  about  would 
not  be  sufficient  to  support  the  indictment 
bat  it  must  be  kept  in  mind  that  this  is  not 
the  sole  false  statement  alleged.  The  whole 
ci  the  false  statement  as  charged  against 
the  accused  Is  tliat  he  represented  that  the 
Bank  of  Kennesaw  was  incorporated,  that  it 
was  perfectly  solvent  and  that  its  stock  was 
worth  more  than  par.  Each  of  these  state- 
ments was  false.    The  loss  occurred  because 


the  stock  was  of  no  value.  This  being  a  nat- 
ural and  proximate  result  of  the  bank's  in- 
solvency (that  is,  from  the  falsity  of  the 
statement  that  the  bank  was  solvent),  there 
is  a  sufficient  proximity  of  connection  be- 
tween the  falsity  of  the  statement  and  the 
loss  that  came  to  the  prosecutor  through  the 
8tock*s  being  worthless.  We  are  not  now 
discussing  the  question  as  to  the  admissibil- 
ity of  evidence  under  this  indictment  or  as 
Co  the  sufficiency  of  the  evidence  to  support 
the  indictment  What  we  are  here  attempt- 
ing to  show  is  that  there  is  a  direct  connec- 
tion between  one  material  portion  of  the 
false  statement  and  the  loss  to  the  prose- 
cutor, according  to  the  allegations  of  the  In- 
dictment It  is  not  necessary,  in  an  indict- 
ment for  cheating  and  swindling,  that  the  loss 
be  shown  to  have  come  about  as  the  direct 
and  natural  result  of  the  falsity  of  each  or 
all  of  the  statements  made  in  the  represen^- 
tations  on  which  the  indictment  is  based.  It 
is  proper  to  set  out  in  the  indictment  the  en- 
tire statement  and  to  show  that  by  reason 
of  any  portion  of  this  statement's  proving 
false  loss  resulted  in  the  manner  set  out  in 
the  indictment  To  illustrate,  suppose  in 
this  case  the  indictment  had  alleged  the 
same  false  statement  and  had  charged  that 
the  loss  came  about  by  reason  of  the  fact 
that  the  prosecutor  had  been  exposed  to 
liability  and  cons^uent  loss  as  a  partner  in 
the  unincorporated  bank,  when  he  could  not 
have  been  so  exposed  if  the  bank  had  been 
chartered.  In  the  case  just  supposed  the  in- 
dictment would  have  been  good  on  the  the- 
ory that  the  loss  alleged  was  a  natural  re- 
sult flowing  from  the  falsity  of  the  state- 
ment that  the  bank  was  incorporated,  and 
certainly  the  indictment  would  sustain  a 
conviction  if  these  two  allegations  were  prov- 
ed, notwithstanding  it  turned  out  tliat  at  the 
time  the  representation  was  made  stock  in 
it  was  of  the  market  value  asserted  by  the 
accused.  We  conclude  that  the  demurrer  to 
the  Indictment  was  properly  overruled. 

[7]  7.  A  judgment  of  affirmance  was  en- 
tered by  the  Ck)urt  of  Appeals  in  this  case, 
and  subsequently  a  motion  for  rehearing, 
filed  by  the  plaintiff  in  error,  was  granted. 
The  court  had  previously  reached  the  con- 
clusion that  the  docum^it  appearing  in  the 
record  as  a  brief  of  the  evidence  was  not  a 
compliance  with  section  e093  of  the  Olvil 
Code  1910,  and  that  for  this  reason  the  court 
was  without  power  or  authority  to  pass  up- 
on any  ground  of  the  motion  for  new  triaL 
An  order  was  entered  requiring  the  case  to 
be  reargued,  in  order  that  this  eourt  might 
re-examine  the  question  whether  or  not  it 
had  authority  to  consider  any  of  the  assign- 
ments of  error  contained  in  the  motion  for 
new  trial,  in  view  of  the  fact  that  no  legal 
brief  of  evid«ice  was  incorporated  in  tbe 
record  and  tendered  to  the  judge  in  connec- 
tion with  the  motion  for  new  triaL    In  other 
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words,  tbe  coort  decided  to  bear  reargament 
upon  the  question  as  to  whether  or  not  the 
motion  for  new  trial  stood  upon  the  same 
footing  as  if  no  brief  of  evidenoe  at  all  had 
been  filed.  The  court  in  its  order  declined 
expressly  to  reopen  the  question  as  to  wheth- 
er the  brief  of  evidence  was  legally  prepared. 
After  reargument,  the  Court  of  Appeals  certi- 
fied to  the  Supreme  Court  for  instruction  the 
following  questions:  "When  no  bona  fide  at- 
tempt is  made  to  file  a  brief  <^  evidence  in 
accordance  with  the  provisions  of  Civil  Code 
1910,  f  e093,  but  a  document  is  filed,  and  ap- 
proved by  the  trial  Judge,  which  includes  the 
oral  and  documentary  evidence  without 
abridgment,  in  violation  of  the  provisions  of 
such  section,  should  the  motion  for  new  trial 
stand  upon  the  same  footing  as  though  no 
effort  had  been  made  to  comply  with  the  pro- 
▼isions  of  such  section  of  the  Code?  Cbjdl 
there  be  a  valid  motion  for  a  new  trial  in  a 
case  where  no  attempt  has  been  made  to  file 
a  brief  oi  evidence,  and  the  document  filed 
as  a  brief  of  evidence  is  not  in  oomplianoe 
with  the  provisions  of  Civil  Code  1010,  I 
0003?  Where  no  legal  brief  of  evid^ice  is 
filed,  but  a  document  such  as  Is  described  in 
the  preceding  questions  Is  tendered  as  a 
brief  of  evidence,  and  is  approved  by  the 
trial  judge,  and  the  motion  for  a  new  trial 
Is  thereupon  overruled  and  the  case  is 
brought  to  the  Court  of  Appeals  upon  writ 
of  error  complaining  of  such  Judgment, 
should  this  court  deal  with  the  case  as 
though  no  valid  motion  for  new  trial  had 
been  filed  by  the  movant;  and  should  the 
Court  of  Appeals  in  such  a  case  reverse  the 
Judgment  overruling  the  motion  for  new 
trial,  if  it  discovers  charges  of  the  court 
which  appear  to  be  abstractly  erroneous, 
or,  in  a  criminal  case,  not  applicable  to  the 
charge  made  in  the  indictment,  or  that  there 
have  been  errors  prima  ftide  committed  in 
the  admission  or  rejection  of  testimony,  and 
these  errors  are  complained  of  in  the  motion 
for  new  trial?  Assuming  that  a  plaintiff  in 
error  must  show  both  error  and  injury,  when 
there  Is  no  legal  brief  of  evidence  filed  with 
the  motion  for  new  trial,  but  only  a  docu* 
ment  whlcdi  fails  to  comply  with  the  provi- 
sions of  Civil  Code  1910,  f  6093,  should  this 
court  look  to  such  a  document  for  any  pur- 
pose, and  can  it  be  said  in  any  case,  with- 
out an  examination  of  the  evid^ice,  that  an 
Instruction  of  the  trial  Judge,  abstractly  er- 
roneous, is  so  hurtful  to  the  plaintiff  in  er- 
ror as  to  require  a  reversal  of  the  Judg- 
ment?" The  Supreme  Court  has  delivered 
its  instructions,  and  has  answered  the  ques- 
tions propounded  by  this  court  as  follows: 
The  first  question  was  answered  in  the  neg- 
ative, the  court  holding  that  a  motion  for  a 
new  trial,  accompanied  by  a  paper  purport- 
ing to  be  a  brief  of  the  evld^ice  filed  and 
approved  by  the  trial  Judge,  but  in  the  prep- 
aration of  which  it  appears  that  there  has 
been  no  bona  fide  effort  to  comply  with  the 


provisions  of  the  Civil  Code,  I  0003,  does 
not  stand  upon  the  same  footing  as  a  pap^r 
presented  as  a  motion  for  a  new  trial  unac- 
companied by  anything  purporting  to  be  a 
brief  of  the  evidence  introduced  on  the  trial. 
The  second  question  was  answered  in  the 
affirmative,  the  court  holding  that  there  may 
be  a  valid  motion  for  new  trial  in  a  case 
where  a  paper  purporting  to  be  a  brief  of 
the  evidence  is  filed  as  such  in  connection 
with  the  motion  for  new  trial,  but  not  made 
up  in  accordance  with  the  Civil  Code,  9  6093, 
so  far  as  to  authorise  the  appellate  court 
to  consider  and  decide  any  point  raised  in 
the  motion  not  dependent  for  determination 
upon  the  evidence.  The  first  inquiry  em- 
bodied in  the  third  question  was  answered 
in  the  negative,  and  the  second  Inquiry  em- 
bodied in  the  third  question  was  answered 
in  the  affirmative,  the  court  holding  that  it 
is  the  duty  of  the  reviewing  court  to  re- 
verse the  judgment  overruling  the  motion 
for  new  trial,  if  it  discovers  charges  of  the 
court  which  appear  to  be  abstractly  errone- 
ous, or,  in  a  criminal  case,  if  there  have  been 
errors  prima  facie  committed  in  the  admis- 
sion or  rejection  of  testimony,  and  these  er- 
rors are  complained  of  In  the  motion  for 
new  triaL  The  first  Inquiry  propounded  In 
tbe  fourth  question  was  answered  in  the 
negative,  and  an  affirmative  answer  given  to 
the  second  inquiry  made  in  the  fourth  ques- 
tion. Under  these  instructions  from  the 
Supreme  Court,  It  becomes  the  duty  of  the 
Court  of  Appeals  to  examine  the  motion  for 
new  trial  in  the  present  case,  for  the  pur- 
pose of  determining  whether  there  are  any 
assignments  of  error  made  in  the  motion 
which  can  be  considered  without  reference 
to  the  evidence  in  the  case.  The  foregoing 
headnotes  from  1  to  6  inclusive,  and  the 
corresponding  divisions  of  the  opinion,  were 
prepared  by  Judge  Powell  and  adopted  by 
this  court  as  its  opinion.  We  now  reaffirm 
the  rulings  thus  made  and  the  opinion  of  the 
court  as  thus  delivered.  We  proceed,  there- 
fore, to  a  consideration  of  the  motion  for 
new  trial. 

[8]  8.  The  trial  Judge  was  duly  requested 
to  put  his  charge  in  writing.  As  written 
out,  the  charge  contained  the  following  state- 
ment: At  one  place  there  was  a  note  in 
parenthesis  as  followjs:  "(Here  the  court 
reads  section  719  of  volume  2  of  the  Code  of 
1910,  leaving  off  the  words  at  the  top,  'other 
offenses  of  like  character.*)*'  In  another 
place  appeared  the  following:  "Here  the 
court  reads  the  indictment  in  full,  leaving 
off  the  names  of  the  grand  Jurors  who  re- 
turned it,  and  leaving  off  the  entries  on  the 
back  of  the  indictment."  In  another  place, 
the  following:  "Here  the  court  charged  par- 
agraph one  of  defendant's  request,  No.  1.*' 
In  another  place,  the  following  appeared: 
"Here  the  court  charged  paragraph  second 
and  fourth  of  defendant's  request.  No.  2.*' 
The  Code  requires  that,  when  counsel  for 
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either  party  request  It  before  argnment  be- 
gins, the  trial  judge  shall  "write  out  their 
charges  and  read  them  to  the  Jury,  and  it 
shall  be  error  to  give  any  other  or  addition- 
al charge  than  that  so  written  and  read." 
Penal  Code  1910,  S  1066.  It  has  been  held 
by  the  Supreme  Ck)urt  that  "it  is  no  failure 
to  comply  with  a  request  to  charge  the  jury 
in  writing  for  the  judge,  instead  of  copying 
into  his  charge  sections  of  the  Ck)de  which 
he  submits  to  the  jury,  to  read  these  sec- 
tions yerbatim  from  the  Code  Itself,  noting 
accurately  in  his  written  charge  the  sections 
80  read."  Bums  y.  State,  89  Ga.  527,  15  S. 
B.  748.  This  itself,  as  was  said  by  this 
court  in  Hays  y.  State,  10  Ga.  App.  823,  74 
S.  B.  314,  was  a  departure  from'  the  letter 
of  the  Code,  and  both  this  court  and  the 
Supreme  Court  have  several  times  held  that 
it  was  the  duty  of  the  trial  judge  to  obey 
both  the  letter  and  the  spirit  of  the  stat- 
ute which  declares  that  he  must,  when  a 
timely  request  is  made,  write  out  in  full 
the  charge  to  the  jury.  See  Walker  v.  State, 
8  Ga.  App.  214,  68  S.  E.  873.  But,  under  the 
ruling  of  the  Supreme  Court  In  the  Bums 
Case,  supra.  It  was  not  error  for  the  judge 
to  read  section  719  of  the  Code  without  copy- 
ing the  section  into  his  charge,  he  having 
noted,  in  the  charge  as  filed,  tibie  number  of 
the  section,  and  the  fact  that  it  was  read. 
It  may  be  that  upon  the  principle  of  that 
decision  it  was  also  not  error  to  fall  to  copy 
the  indictment  in  the  charge,  since  the  in- 
dictment is  a  part  of  the  record  in  the  case, 
and  there  can  be  no  dispute  as  to  its  con- 
tents. The  purpose  of  this  section  of  the 
Code  is  to  prevent  controversies  between 
judge  and  counsel  in  reference  to  what  in- 
structions were  given  the  jury,  and  certainly 
it  Is  true,  and  this  court  holds  broadly,  that 
as  to  every  matter  about  which  there  can 
be  a  controversy  between  court  and  counsel 
the  judge  must  write  out  his  instructions  to 
the  jury,  when  duly  requested  so  to  do  by 
counsel  for  either  party.  We  think,  there- 
fore, that  it  was  error  for  the  judge  to  fail 
to  wrtte  out  in  full  in  his  charge  the  por- 
tions of  the  requests  of  the  defendant  which 
he  gave  to  the  jury.  Requests  are  not  part 
of  the  record  in  the  case.  They  are  not  filed 
as  such.  They  are  frequently  lost  or  de-. 
stroyed  after  the  charge  is  delivered.  Gen- 
erally, they  are  returned  to  counsel  with  a 
notation,  either  of  "given**  or  "refused,**  as 
the  case  may  be.  It  is  therefore  not  a  com- 
pliance with  the  mandatory  provisions  of 
the  section  of  the  Code  to  simply  state  in 
the  charge,  as  was  done  in  the  present  in- 
stance, that  the  court  read,  at  a  certain 
point  in  the  charge,  indicated  by  the  nota- 
tion, certain  paragraphs  of  the  requests  pre- 
sented by  the  defendant  and  identified  by 
numbers.  It  can  readily  be  seen  how  a  con- 
troversy might  arise  between  court  and  coun- 
sel aa  to  what  the  request  contained  if  they 


should  be  lost  or  destroyed,  and  we  are  un- 
willing to  approve  the  practice  of  simply 
noting  on  the  charge  that  a  certain  request 
was  given,  and  we  are  clear  that  the  failure 
to  copy  the  request  in  the  charge  was  a  vio- 
lation of  both  the  letter  and  the  spirit  of 
the  statute.  The  error  thus  committed  de- 
mands a  new  trial. 

[9]  9.  Several  assignments  of  error  In  the 
motion  for  new  trial  Involve  the  question  as 
to  whether  it  was  proper  to  permit  proof  of 
the  value  of  the  shares  of  stock  which  the 
defendant  was  alleged  to  have  sold  to  the 
prosecutor  and  of  other  stock  in  the  alleged 
corporation  at  a  time  subsequent  to  the  date 
upon  which  the  sale  was  alleged  to  have 
taken  place.  As  a  separate  and  independ- 
ent fact,  the  evidence  of  the  value  of  the 
stock  at  other  dates  was  not  material,  but 
it  was  material  as  illustrating  the  probable 
value  of  the  stock  on  the  date  on  which  the 
sale  was  alleged  to  have  been  made.  For 
instance,  if  it  could  have  been  shown  that 
a  week. or  ten  days  after  the  sale  the  8to<^ 
was  absolutely  worthless,  that  no  changes 
took  place  in  the  meantime  in  the  condition 
of  the  alleged  corporation,  and  that  nothing 
occurred  to  depress  the  price  of  the  stock 
within  that  period,  the  value  of  the  stock  at 
that  time  would  be  a  very  strong  circum- 
stance, and  almost  conclusive,  upon  the  ques- 
tion as  to  what  its  value  was  at  the  date  of 
the  sale.  The  court  should,  however,  in  ad- 
mitting the  evidence  and  in  instructing  the 
jury,  have  confined  proof  ol  the  value  of 
the  stock  upon  other  dates  solely  to  the  pur- 
pose of  illustrating  the  value  of  the  stock  at 
the  date  the  sale  was  alleged  to  have  taken 
place. 

[10]  10.  In  another  ground  of  the  motion 
for  new  trial,  complaint  is  made  of  the  re- 
fusal of  the  court  to  give  in  charge  a  writ- 
ten request  substantially  that  if  the  jury 
should  believe  that  the  defendant  in  good 
faith  thought  the  purchase  of  the  stock  was 
a  safe  investment,  and  the  jury  believed  that 
he  entertained  that  opinion  and  honestly 
made  a  mistake  as  to  Its  value,  he  could  not 
be  convicted.  The  defendant  was  Indicted 
and  convicted  for  cheating  and  swindling,  in 
that  he  sold  to  the  prosecutor  a  certain  num- 
ber of  shares  of  stock  in  an  alleged  corpo- 
ration which  had  not  in  fact  been  incorpo- 
rated at  the  time  of  the  sale  of  the  stock; 
that  the  stock  was  worthless;  that  the  de- 
fendant represented  that  the  company  had 
been  incorporated,  and  represented  that  the 
stock  was  well  worth  par  or  above;  that 
both  of  these  representations  were  false  and 
fraudulent,  and  the  defendant  knew  they 
were  false  at  the  time  he  made  them.  To 
support  the  allegations  of  the  indictment,  It 
was  necessary  for  the  state  to  show  that  the 
company  had  not  been  Incorporated;  that 
the  stock  was  worthless,  or  worth  greatly 
less  than  par;  that  the  defendant,  in  order 
to  induce  the  prosecutor  to  purchase,  false- 
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ly  represented  to  him  that  the  company  had 
been  incorporated  and  that  the  stock  was 
worth  par;  that  these  representations  were 
false  at  the  time  he  made  them  and  they 
were  made  for  the  purpose  of  Inducing  the 
sale.  Value  Is  largely  a  question  of  opinion. 
It  may  be  illustrated  in  various  ways,  but, 
at  last,  what  a  given  commodity  is  worth 
depends  upon  the  opinion  which  people  who 
profess  to  be  acquainted  with  its  value  en- 
tertain on  the  subject  Men  are  frequently 
honestly  mistaken  as  to  the  value  of  prop- 
erty, and  particularly  would  this  be  true  as 
to  the  value  of  shares  of  stock  In  a  corpo- 
ration and  similar  property.  Value  of  such 
stock  depends  upon  a  variety  of  things.  If 
the  defendant  honestly  believed  that  the 
stock  was  worth  par  when  he  sold  it  to 
the  prosecutor,  then  the  representations 
made  by  him  as  to  its  value  could  not  be 
said  to  have  been  fraudulently  made,  and 
this  necessary  ingredient  in  the  offense  charg- 
ed would  not  have  been  made  out.  There- 
fore the  principle  incorporated  in  the  re- 
quest to  charge  should  have  been  given. 

[11]  11.  Complaint  is  made  in  other 
grounds  of  the  motion  that  the  court  re- 
fused to  permit  the  defendant  to  show,  for 
the  purpose  of  illustrating  the  value  of  the 
stock,  that  a  number  of  other  people  had 
bought  stock  in  the  company  at  or  about 
the  same  time  the  sale  was  made  to  the  pros- 
ecutor, and  paid  the  same  or  a  larger  price 
than  that  paid  by  the  prosecutor.  Of  course, 
if  all  of  these  other  sales  were  made  by  the 
defendant  and  upon  representations  similar 
to  those  made  to  the  prosecutor  and  the 
representations  were  acted  on  by  the  pur- 
chasers, the  evidence  would  not  be  admis- 
sible for  the  purpose  of  illustrating  the  value 
of  the  stock.  But  if  other  purchases  were 
made  by  a  number  of  people  and  upon  their 
own  independent  judgment,  after  an  investi- 
gation as  to  its  value,  the  fact  that  they 
paid  a  sum  equal  to  or  greater  than  that 
paid  by  the  prosecutor  would  be  a  very 
strong  circumstance  to  show  that  the  pur- 
chasers were  of  the  opinion  that  the  stock 
was  worth  what  they  paid  for  it,  and  could 
be  properly  proved  by  the  defendant  for  the 
purpose  of  rebutting  the  inference  that  in 
making  the  representations  which  he  is  al- 
leged to  have  made  to  the  prosecutor  as  to 
the  value  of  the  stock  he  was  guilty  of  a 
fraudulent  intent  The  fact  that  a  man  may 
have  paid  a  given  sum  for  an  article  would, 
of  course,  not  necessarily  show  what  the 
article  is  worth,  but  it  would  tend  to  illus- 
trate his  opinion  as  to  its  value,  and,  where 
a  number  of  purchases  of  the  same  kind  of 
property  were  made  for  the  same  price  and 
at  or  about  the  same  time,  while  this  would 
not  necessarily  prove  that  the  property  was 
worth  the  sum  paid  for  it,  it  would  show 
that  In  the  opinion  of  the  purchasers  the 
property  was  of  that  value.  We  think,  there- 
fore^ that  such  evidence  ought  to  have  been 


admitted  and  considered  by  the  Jury  as  a 
circumstance  which  might  indicate  that  the 
defendant  made  the  representations  without 
fraudulent  intent 

[12]  12.  Another  ground  complains  that 
the  court  allowed  one  of  the  bank's  officers 
to  testify  that  there  was  no  evidence  in  any 
of  the  bank  records  of  any  charter  having 
been  granted  to  the  bank.  The  proper  place 
to  look  to  ascertain  if  a  bank  has  been  char- 
tered is  the  office  of  the  Secretary  of  State. 
The  fact  that  there  is  no  record  in  the  bank 
of  the  incorporation  would  not  necessarily 
show  that  no  charter  had  in  fact  been 
giranted.  Upon  another  trial  the  proper 
way  to  prove  this  fact  is  to  produce  the  tes- 
timony of  some  one  who  has  examined  the 
records  In  the  office  of  the  Secretary  of  State 
that  no  such  charter  has  been  granted. 

[IS]  13.  The  court  allowed  in  evidence  a 
paper  which  purported  to  be  a  certificate  of 
stock  in  the  Bank  of  Kennesaw,  executed  by 
John  W.  Bennett  as  president,  and  the  de- 
fendant as  cashier,  under  the  seal  of  the 
bank.  Counsel  for  the  accused  objected  to 
the  admission  of  this  document  on  the  ground 
that  its  execution  had  not  been  proved,  in 
that  neither  of  the  signatures  was  shown 
to  be  genuine.  This  objection,  from  the  re- 
citals in  the  motion  for  new  trial,  appears 
to  have  been  well  taken,  and  we  cannot 
look  to  the  evidence  for  the  purpose  of  as- 
certaining whether  error  was  committed  in 
overruling  the  objection.  If  it  in  fact  ap- 
peared from  the  evidence  that  this  was  the 
document  sold  to  the  prosecutor  by  the  de^ 
fendant  as  a  share  of  the  stock  in  the  bank, 
then  the  paper  would  have  been  admissible, 
without  reference  to  whether  the  signatures 
of  the  persons  signing  as  president  and  cash- 
ier were  genuine  or  not  But,  so  far  as 
appears  from  the  motion  for  new  trial,  the 
paper  was  offered  generally,  without  any 
evidence  explaining  that  it  was  the  paper 
which  had  been  delivered  to  the  prosecutor 
by  the  defendant;  and,  this  being  so,  the 
general  rule  that  the  execution  of  such  a 
document  must  be  proved  before  it  becomes 
admissible  in  evidence  applies. 

[14]  14.  Record  of  a  receivership  proceed- 
ing was  admitted  in  evidence  for  the  pur- 
pose of  showing  that  in  an  answer  claimed 
to  have  been  filed  by  the  defendant  he  had 
admitted  that  the  bank  was  not  incorporat- 
ed, and  that  it  was  insolvent  when  the  peti- 
tion was  filed.  The  answer  purported  to 
have  been  signed  In  behalf  gf  the  defendant 
by  attorneys  of  record,  and  there  is  also  at- 
tached to  the  answer  an  affidavit  verifying 
the  truth  of  the  contents  of  the  answer, 
purporting  to  be  signed  by  the  defendant  in 
the  presence  of  a  notary  public.  There  was 
objection  to  the  admission  of  this  answer, 
on  the  ground  that  it  had  not  been  shown 
that  it  had  been  in  fact  made  as  an  answer 
of  the  defendant  and  by  his  authority.    The 
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objection  made  to  the  admission  of  the  docu- 
ment was  not  well  founded,  and  the  ruling 
of  the  court  was  proper  in  admitting  that 
portion  of  the  answer  which  admitted  that 
the  bank  had  not  beoi  incorporated  but  was 
a  partnership,  and  also  admitted  that  the 
bank  was  insolvent 

[16]  15.  Over  objection  of  the  defendant, 
the  court  admitted  in  evidence  an  original 
record  from  the  United  States  court  of  a 
petition  in  bankruptcy  which  had  been  filed 
by  the  defendant  The  evidence  was  object- 
ed to,  both  upon  the  ground  that  a  certified 
copy,  and  not  the  original,  was  the  proper 
evidence  of  the  bankruptcy  proceedings,  and 
that  the  evidence  was  irrelevant  and  im- 
materiaL  Without  an  examination  of  the 
evidence  we  cannot  tell  whether  the  bank- 
ruptcy proceeding  was  material  or  not,  but 
it  is  clear  that  the  original  record  was  not 
admissible.  The  original  record  was  a  paper 
belonging  to  the  office  of  the  United  States 
court  and  counsel  for  the  state  had  no  right 
to  withdraw  it  from  that  ofitee  for  the 
puriiose  of  olferlng  it  in  evidence  Ini  the 
case.  The  original  was  not  admissible ;  and. 
If  the  evidence  was  material,  a  certified 
copy  should  have  been  offered.  MclAnahan 
T.  Blackwell,  U9  Ga.  04,  45  S.  B.  785. 

[II]  le.  The  foregoing  deals  with  all  the 
assignments  of  error  in  the  motion  for  new 
trial  which  can  be  considered  without  refer- 
ence to  the  evidence.  As  to  such  other  as- 
signments we  express  no  opinion.  On  ac- 
count however,  of  the  errors  above  pointed 
out  a  new  trial  is  demanded. 

Judgment  reversed. 


01  dft.  Ap^  sst) 

WATSON  v.  ASHBURN. 
(Ck>urt  of  Appeals  of  Geoigia.    July  10,  1912.) 

(SyttahuM  5y  the  Court.) 
Appeal  and  Ebbob  {|  1090*)— Review— Suo- 

OESSIVB  PBOCEEDINGS   FOB   REVIEW. 

There   being   no   substantial    variance   be- 
tween the  evidence  in  the  present  record  and 


that  in  the  record  of  this  case  tv^en  before 
this  court  at  the  October  term,  1910  (8  Ga. 
App.  566.  70  S.  B.  19),  the  decision  then  made 
is  controlling,  and  the  trial  judge  did  not  err  in 
directing  a  verdict  in  favor  of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  fi§  4370-4379;  Dec.  Dig.  S 
1099.*] 

Error  from  City  Court  of  Thomasvllle;  W. 
H.  Hammond,  Judge. 

Action  by  A.  P.  Ashbum,  executrix  of  W. 
W.  Ashbum,  against  A.  M.  Watson.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Affirmed. 

Louis  Moore  and  Roscoe  Luke,  both  of 
Thomasvllle,  for  plaintiff  in  error.  Shipp  & 
Kline,  of  Moultrie,  for  defendant  In  error. 

POTTLE,  J.  The  facts  are  fully  r^>orted 
in  the  former  decision.  Ashbum  v.  Watson, 
8  Ga.  App.  566,  70  S.  E.  19.  The  main  de- 
fense was '  that  Ashbum,  the  grantee,  had 
abandoned  the  possession  which  he  acquired 
after  the  execution  of  the  deed  by  the  de- 
fendant and  his  cowarrantor,  in  consequence 
of  which  abandonment  Morrison  had  been 
enabled  to  acquire  possession  and  maintain 
it  against  the  paper  title  which  Ashbum 
held.  As  to  this  defense  this  court  held: 
"The  evidence  Introduced  by  the  defendant 
along  this  line  was  too  indefinite  and  too 
lacking  in  particularity  to  overcome  the 
prima  facie  case  made  by  the  plaintiff  upon 
the  Introduction  of  proof  of  the  warranty 
and  of  the  notice  to  the  warrantor,  and  of 
the  adverse  judgment  in  the  complaint  for 
land.**  A  careful  examination  of  the  evi- 
dence in  the  present  record  discloses  no 
substantial  variance  from  that  in  the  former 
record.  The  testimony  of  the  witness  Mur- 
phy was  relied  upon  in  both  trials  to  prove 
the  abandonment  of  possession  by  Ashbum. 
The  testimony  of  this  witness  is  no  more 
definite  now  than  it  was  before,  and  the 
former  decision  is  res  judicata.  There  waa 
no  error  in  directing  a  verdict  for  the  plaln- 
Uff. 

Judgment  affirmed. 
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TOBIN  T.  PURSLBT.     (No.  4,128.) 
(Court  of  Appeals  of  Georgia.    July  23,  1912.) 

(SyUahiU  5y  ih€  Court.) 

Bills  and  Notks  (|  452*)— Action  on  Note 
—Defenses. 

It  is  no  defense  to  an  action  on  a  promis- 
sory note  that  the  note  was  given  for  the  pur- 
chsLse  price  of  a  mule,  secured  by  a  mortgage 
thereon;  that  the  defendant  had  delivered  the 
male  to  the  plaintiff  (the  mortgagee)  ui>on  his 
agreement  to  foreclose  the  mortgage  in  a  jus- 
tice's court,  sell  the  mule  at  constable's  sale 
(the  note  and  mortgage  being  for  more  than 
$100),  and  notify  defendant  of  the  time  and 
place  of  sale;  that  the  plaintiff  foreclosed  the 
mortgage  in  the  superior  court,  had  the  mule 
sold  by  the  sheriff,  and  failed  to  notify  the  de- 
fendant of  the  time  and  place  of  sale;  and 
that,  in  consequence  of  this  failure,  the  defend- 
ant did  not  appear  at  the  sale,  and  the  mule 
was  sold  for  a  sum  greatly  less  than  its  value. 
If  the  defendant  has  any  remedy,  it  is  by  an 
independent  action  against  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  I§  1303,  1352-1364.  1367- 
1376;   Dee.  Dig.  f  452.*] 

Error  from  Superior  Court,  Fnlton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Action  by  G.  T.  Pursley  against  Fannie 
Tobin.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

WnL  J.  Laney  and  Jos.  W.  ft  J.  D.  Hum- 
phries, all  of  Atlanta,  for  plaintiff  in  error. 
A.  C.  Broom,  of  Atlanta,  for  defendant  in 
error. 

PGTTLB,  J.    Judgment  affirnted. 


(U  Ga.  App.  S48) 

COWART  T.  HAMII/rON  et  aL     (No.  4,069.) 

((>>nrt  of  Appeals  of  Georgia.    July  23,  1912.) 

(8yUalu$  by  the  Court.) 

1,  JUSnCXS    OF    THE    PEACE     (f    107*)— CON- 
TINUANCE—ABSENCE  OF  Witness. 

There  was  no  abuse  of  discretion  in  the 
refusal  of  the  justice  of  the  peace,  in  the  trial 
of  a  civil  case,  to  stop  the  trial,  at  the  request 
of  the  plaintiff,  to  enable  him  to  secure  the  at- 
tendance of  a  witness,  especially  where  the 
witness  was  a  woman  not  under  subpoena,  and 
where  the  justice,  in  his  answer  to  the  writ  of 
certiorari,  stated  that  the  court  was  not  in- 
formed as  to  what  was  expected  to  be  proved 
by  the  absent  person  desired  as  a  witness. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  §§  851-^1;  Dee.  Dig.  i 
107.*] 

2.  Review  on  Appeai.. 

No  error  of  law  is  complained  of,  except  as 
indicated  above,  and  there  was  evidence  to  sup- 
port the  verdict. 


8.  Oyebbuling  (Tebtiobabi, 

The  judge  of  the  superior  eourt  did  not  err 
in  overruling  the  certiorari. 

Error  from  Superior  Court,  Tattnall  CJoun- 
ty ;  W.  W.  Sheppard,  Judge. 

Action  by  Bolivar  Cowart  against  E.  Ham- 
ilton and  others.  Judgment  for  defendants. 
From  an  order  overruling  a  certiorari  to  the 
justice  court,  plaintiff  brings  error.    Affirmed. 

H.  H.  Elders,  of  Reidsville,  for  plaintiff 
in  error. 

HILL,  O.  J.    Judgment  affirmed. 


(U  Qa.  App.  M6) 

GATES  V.  FREEMAN  &  REEVES.  (No. 

4,050.) 
(Court  of  Appeals  of  Georgia.    July  23,  1912.) 

(Synahus  hy  tho  Court.) 

1.  Unilateral  Contract. 

The  contract  sued  upon  was  not  unilateral, 
but  was  mutually  binding,  uncouditional,  ex- 
plicit, and  complete  as  to  its  terms.  The  de- 
murrer on  the  ground  that  the  contract  was 
unilateral  was  therefore  properly  overruled. 

2.  Sales  (i  406*)  —  Executobt  Contract  — 
D£ma;nd  fob  Performance. 

Where  an  executory  contract  for  the  sale 
and  delivery  of  property  specifies  the  property 
to  be  delivered,  the  price  to  be  paid,  and  the 
place  and  time  for  delivery,  no  demand  by  the 
purchaser  for  performance  by  the  seller  is  nec- 
essary before  suit  is  brought  to  recover  dam- 
ages for  breach  of  the  contract  by  the  seller. 
McNamara  v.  Georgia  Cotton  Co..  10  Ga.  App. 
660,  73  S.  E.  1002. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  fiS  1156-1158;    Dec.  Dig.  |  406.*1 

8.  £}viDENCB  (§  397*)  —  Parol  Evidence- 
Am  en  oment  or  Plea. 

There  was  no  error  in  striking  the  amend- 
ment to  the  plea,  as  it  was  an  attempt  to  vary 
the  unconditional  terms  of  the  contract  by  pa- 
rol. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  If  1756-1765;  Dec,  Dig.  §  397.»1 

4.  Review  on  Appeal. 

The  evidence  demanded  the  verdict*  and 
any  error  of  law  was  immaterial. 

Error  from  City  Court  of  Greenville;  H. 
H.  Revill,  Judge. 

Action  by  Freeman  &  Reeves  against  Hen- 
ry Gates.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed. 

N.  F.  Culpepper,  of  Greenville,  for  plain- 
tiff in  error.  McLaughlin,  Jones  &  Jones,  of 
Greenville,  for  def^idants  in  error. 

HILL,  C.  J.    JudgmMit  affirmed. 


*For  other  casM  see  same  topie  and  section  NUMBBR  in  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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MILLS  T.  STATE.     (No.  4,242.) 
(Goart  of  Appeals  of  Georgia.    July  23,  1912.) 

(SyUahus  by  the  Court.) 

1.   IHTOXICATING    LiQUOBS    (9    233*)~lLLEaAL 

Sals— EviDBNos. 

A  witness  for  the  state  having  testified 
that  he  bought  intoxicating  liquor  from  the  ac- 
cused a  large  number  of  times  during  the  two 
years  immediately  preceding  the  finding  of  the 
bill  of  indictment,  it  was  not  erroneous  to  ad- 
mit, in  corroboration  of  this  evidence,  the  tes- 
timony of  another  witness  that  during  this  pe- 
riod he  had  seen  the  accused  several  times  with 
"his  pockets  loaded  with  whisky." 

[Ed*  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Gent  Dig.  fi§  203-287,  298%;  Dec. 
Dig.  §  233.*] 

2.  Intoxicating  Liquobs(S  236*)~-CBiiaNAL 
Law  (f  1172*)— Illegal  Sale— Agency— 
Habmless  Erbob— Instructions. 

The  following  instruction  was  a  correct 
statement  of  the  law:  **lt  would  not  be  neces- 
sary to  show,  in  order  to  warrant  a  conviction, 
that  the  person  who  sold  the  liquor  was  the 
real  owner  of  the  liquor.  If  one  person  re- 
ceives from  the  real  owner  liquor  or  whisky, 
and  goes  and  sells  it  for  the  owner,  delivers  it 
for  the  owner,  receives  payment  or  purchase 
price  for  the  liquor  for  the  owner,  that  would 
make  the  party    who  delivers  it  and   sold   it 

fuilty,  whether  he  was  the  real  owner  or  not." 
iven  if  there  was  no  evidence  that  the  accused, 
in  making  the  sales,  was  acting  as  agent  for 
another,  the  charge  was  not  prejudicial,  since, 
if  he  was  not  the  agent,  he  was  necessarily  the 
principal,  and  equally  guilty  in  either  event 
[Ed.  Note.— For  other  cases,  see  Intoxicating 


Error  from  Superior  Court,  Early  County ; 
W.  C.  Worrill,  Judge. 

John  Mills  was  convicted  of  an  Illegal  sale 
Dt  liquor,  and  brings  error.    AfiSrmed. 

Etambo  &  Wright,  of  Blakely,  for  plaintiff 
in  error.  J.  A.  Laing,  Sol.  Gen.,  of  Dawson, 
And  R.  R.  Arnold,  of  Atlanta,  for  defendant 
in  error. 

POTTLE,  J.    Judgment  affirmed. 


(U  Ga.  App.  867) 

DIXON  T.  STATE.     (No.  4,226.) 
(Conrt  of  Appeals  of  Georgia.    July  23,  1912.) 

(Syllabus  by  the  Court,} 

1.  ABSON     (I    87*)— EVIDENCB— COBPUS    Db- 

Licn. 

Where,  in  the  trial  of  one  charged  with 
anon,  it  appears  that  the  bam  described  in  the 
indictment  was  destroyed  by  fire  about  3  o'clock 
in  the  morning,  that  no  fire  had  been  left  in 
or  near  the  bnuding  on  the  night  before  it  was 
burned,  that  while  the  fire  was  in  progress  an 
odor  of  kerosene  oil  emanated  from  the  build- 
ing, and  an  empty  can  which  had  contained 
such  oil  was  found  near  by,  and  that  tracks  of 
a  human  being,  leading  to  and  from  the  barn, 
were  found,  and  the  circumstances  were  such 
as  to  indicate  that  they  were  made  after  the 
barn  was  closed  on  the  night  before  the  burn- 
ing, the  corpus  delicti  Is  suflBciently  proved. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent 
Dig.  H  71-73;    Dec  Dig.  |  87.»] 


2.  Arson  (§  37*) —Evidencjk  — Ciboumstaw- 

TiAL  Evidence. 

The  evidence  relied  on  to  show  the  guilty 
connection  of  the  accused  with  the  burning  vras 
circumstantiaL  His  tracks  were  positively 
identified  by  the  prosecutor.  He  made  false 
statements  as  to  his  whereabouts  on  the  night 
of  the  burning.  He  was  angry  with  the  prose- 
cutor and  had  made  threats  against  him.  When 
he  saw  the  prosecutor  and  others  on  the  morn- 
ing after  the  fire,  measuring  the  tracks  leading 
to  the  barn,  the  accused  went  to  his  home, 
changed  his  shoes,  and  returned  to  the  place 
where  the  fire  occurred.  These  and  other  cir- 
cumstances authorized  the  conviction.  The 
jury  did  not  credit  the  testimony  offered  to 
prove  an  alibi,  and  this  court  cannot  say  there 
were  not  some  facts  and  circumstances  suffi- 
cient to  support  the  verdict.  The  charges  com- 
plained of  were  not  erroneous,  and  the  requests 
to  charge,  so  far  as  pertinent  and  legal,  were 
fully  covered  by  the  general  charge. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent. 
Dig.  §§  71-73;  Dec.  Dig.  {  37.*] 

Error  from  Superior  Court,  Wilkinson 
County;  K.  J.  Hawkins,  Judge. 

Richard  Dixon  was  convicted  of  arson, 
and  brings  error.    Afllrmed. 

Sibley  &  Sibley  and  Livingston  Kenan,  all 
of  Milledgeville,  for  plaintiff  in  error.  Jos. 
E.  Pottle,  SoL  Gen.,  of  MUledgeviUe,  for  the 
State. 

POTTLE,  J.    Judgment  affirmed. 


(10  Qa.  App.  147) 
KIDD  T.  STATE.     (No.  3,6ir.) 
(Court  of  Appeals  of  Georgia.     Nov.  20,  1911.) 

(Syllabus  by  the  Oovri.) 

1.  Homicide  (|  340*)  —  Writ  of  -Ebbob  — 
Harmless  Error— Instbugtions. 

The  defendant  was  indicted  for  assault 
with  intent  to  murder,  and  was  convicted  of 
unlawfully  shooting  at  another.  The  defend- 
ant cannot  complain  that  the  judge  erred  in 
charging  the  jury  as  to  the  law  of  voluntary 
manslaughter.  It  conclusively  appears  that  he 
could  not  have  been  injured  by  such  charge. 

[Ed.    Note.— For   other   cases,   see   Homicide, 
Cent.  Dig.  fi§  715-720;    Dec.  Dig.  f  340.*] 

2.  Criminal  Law  (f  918*)  — New  Trial  — 
Presentation  of  Questions  in  Trial 
Court— Necessity. 

Where,  prior  to  an  announcement  of  ready 
by  both  sides,  the  judge  makes  a  complimentary 
remark  as  to  credibility  of  one  of  the  state's 
witnesses,  subsequently  sworn  as  a  witness  in 
the  case,  the  remark  being  made  in  the  hear- 
ing of  the  jury,  and  thereafter  the  defendant, 
without  objection,  goes  to  trial  before  the  jury 
and  is  convicted,  it  is  too  late  to  complain  for 
the  first  time  by  motion  for  a  new  trial  that 
the  judge  erred  in  making  the  remark  referred 
to.  White  V.  State,  7  Ga.  App.  20.  65  S.  E. 
1073;  Smith  v.  State,  7  Oa.  App.  252,  66  S. 
E.  556. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  |  2136;    Dec.  Dig.  |  918.*] 

3.    SUFFIGIENGT    OF    EVIDENCE— No    ERROR. 

The  evidence  amply  authorizes  the  verdict, 
and  no  error  of  law  appears. 

Error  from  Superior  Court,  Madison  Coun- 
ty; D.  W.  Meadow,  Judge. 
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O.  0.  KiM  was  conyfcted  of  unlawfully 
Bhootlnf  at  another,  and  brings  error.  Af- 
firmed. 

J.  F.  Lu  Bond  and  J.  H.  Skelton,  for  plain- 
tiff in  error.  Thos.  J.  Brown,  Sol.  Gen.,  and 
Jno.  B.  Gordon,  for  tbe  State. 

RUSSELL,  J.  [1]  1.  From  the  fourth 
ground  of  the  motion  for  a  new  trial  it  ap- 
pears that,  after  the  case  had  been  called 
for  trial  and  both  sides  had  announced  ready, 
counsel  for  the  prosecution  announced  that 
the  state  was  ready  for  trial,  provided 
Stephen  O'Kelley,  a  witness  for  the  state, 
was  present;  that  he  had  been  called,  but 
had  not  responded.  The  presiding  Judge  in- 
quired if  the  witness  had  been  subpoenaed. 
Counsel  replied  that  he  had  been,  and  had 
promised  to  be  on  hand  that  morning.  The 
Judge  then  said:  ''If  Mr.  O'KeUey,  the  wit- 
ness, told  you  that  he  would  be  here,  you 
can  count  on  his  being  here.  I  know  him, 
and  have  known  him  from  his  childhood.  I 
know  his  father.  Whatever  Stephen  O'Kel- 
ley tells  yon,  you  can  rely  on  it  The  court 
will  announce  ready  for  the  state.**  All  this 
occurred  in  the  presence  of  the  Jury.  It  is 
alleged  that  the  court  erred  in  thus  com- 
mending the  witness,  because  the  Jury  were 
thereby  influenced  to  believe  his  testimony 
in  preference  to  the  defendant's  statement, 
which  was  in  conflict  with  it 

If  the  probable  effect  of  the  Judge's  lan- 
guage in  regard  to  this  witness  was  as  stat- 
ed in  this  ground  of  the  motion  for  a  new 
trial,  the  accused  and  his  counsel  knew  it 
before  accepting  the  Jurors  and  entering  up- 
on the  trial.  So  far  as  appears,  there  was 
no  objection  to  It  until  after  the  verdict  had 
been  r^idered.  "A  defendant  cannot  sit  Idly 
by  and  accept  Jurors  without  objection,  take 
the  chance  of  obtaining  an  acquittal,  and 
then  complain  that  they  were  influenced  by 
a  fact  of  which  he  was  aware  and  to  which 
he  did  not  object  before  they  were  sworn." 
White  v.  Stat^  7  Ga.  App.  22,  66  S.  B.  1074. 
As  to  the  proper  mode  of  objection,  see 
Smith  v.  State,  7  Ga.  App.  252,  66  S.  B.  556, 
and  Perdue  v.  State,  135  Ga.  277,  69  S.  E. 
184.  The  decisions  dted  in  support  of  this 
ground  of  the  motion  for  a  new  trial  relate 
to  language  used  to  or  in  the  presence  of 
the  Jury  during  the  trial,  and  not  to  lan- 
snage  used  before  entering  upon  the  trial. 


[2]  2,3.  The  indictment  was  for  assault 
with  intent  to  murder.  It  alleged  that  the 
offense  was  committed  by  shooting  a  named 
person  with  a  pistol.  The  verdict  was  that 
the  defendant  was  "guilty  of  shooting  anoth- 
er unlawfully.'*  It  Is  contended  in  behalf  of 
the  accused  that  there  is  no  such  offense  as 
this,  and  that  the  verdict  is  void  for  uncer- 
tainty. There  is  no  merit  in  this  contention. 
Under  an  indictment  containing  a  single 
count  for  assault  with  Intent  to  murder^ 
there  may  be  a  conviction  of  the  statutory 
offense  of  shooting  at  another;  that  being  a 
lesser  offense  of  the  same  general  character. 
Rhlnehart  v.  State,  7  Ga.  App.  425,  66  S.  B. 
982;  Wostenholms  v.  State,  70  Ga.  720; 
Watson  V.  State,  116  Ga.  607,  43  S.  E.  32,  21 
L.  R  A.  (N.  S.)  1.  "Verdicts  are  to  have  a 
reasonable  intendment  and  are  to  receive  a 
reasonable  construction,  and  are  not  to  be 
avoided  unless  from  necessity."  Penal  Code 
1910,  I  1059.  It  was  clearly  the  intention  of 
the  Jury  in  this  case  to  flnd  the  accused 
guilty  of  the  offense  of  shooting  at  another 
(Penal  Oode  of  1910,  |  115),  as  to  which  the 
court  had  fully  Instructed  them.  It  was  not 
necessary  for  the  verdict  to  negative  the 
statutory  exception  by  stating  that  the 
shooting  was  'iiot  in  his. own  defense  or  un- 
der circumstances  of  Justification."  Arnold 
V.  State,  51  Ga.  144;  Isom  v.  State,  83  Ga. 
378,  9  S.  B.  1051. 

Complaint  is  made  as  to  the  "qualified 
manner"  in  which  the  court  gave  in  charge 
to  the  Jury  the  provisions  of  the  Penal  Code 
as  to  voluntary  manslaughter.  This  did  not 
hurt  the  accused,  for  the  principles  of  the 
law  of  voluntary  manslaughter  were  applied 
in  his  behalf,  when  the  Jury  found  him 
guilty  of  shooting  at  another,  instead  of  as- 
sault with  Intent  to  murder.  By  this  verdict 
for  the  lesser  offense  he  got  all  the  benefit 
he  could  have  derived  from  a  correct  charge 
on  the  law  of  voluntary  manslaughter. 

Some  of  the  grounds  of  the  motion  for  m 
new  trial  complain  that  the  court  erred  Id 
not  giving  to  the  Jury  certain  lengthy  and 
detailed  instructions  set  out  in  the  motion; 
but  it  does  not  appear  that  these  instruc- 
tions were  requested  on  the  part  of  the  ac- 
cused. 

[3]  The  evld^ice  amply  authorizes  the  ver- 
dict, and  no  error  of  law  appears. 

Judgment  afllrmed. 
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(U  Oa.  Aup.  8M)     - 

ATLANTIC  CX>AST  LINE  E.  CO.  t.  COX. 

(No.  4^6.) 

(Court  of  Appeals  of  Georgia.    July  23,  1912.) 

(8ifUaJm9  6f  the  Court.) 
Railroadb   (f  441*>— Killing   Stock— Nsq- 

UOENCK. 

The  plaintifTs  right  to  recover  resting 
solely  upon  the  statutory  presumption  of  negli* 
gence,  and  the  undisputed  testimony  of  the  en- 
gineer and  fireman  showing  that  they  were  in 
the  exercise  of  all  ordinary  care  and  diligence, 
and  that  the  killing  of  the  plaintifiTs  cow  was 
not  due  to  any  negligence  on  the  part  of  the 
defendant  or  its  employte,  the  presumption  of 
negligence  was  fully  rebutted,  and  the  recovery 
in  favor  of  the  plaintiff  was  unauthorized. 
Macon,  Dublin  &  Savannah  R.  Co.  v.  Hamil- 
ton, 9  6a.  App.  254,  70  S.  E.  1126;  Atlantic 
Coast  Line  R.  Co.  v.  Whitaker,  10  Gk.  App. 
207,  78  S.  E.  84. 

[Ed.  Note.— For  other  cases,  see  Rsil  roads, 
Cent  Dig.  U  1575-1595:   Dec.  Dig.  |  441.*] 

Error  from  Superior  Court,  Decatur  Coun- 
ty;  Frank  Park,  Judge. 

Action  by  B.  W.  Cox  against  the  Atlantic 
Coast  Line  Railroad  (Jompany.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
yersed. 

Pope  ft  Bennet,  of  Albany,  and  R.  Q. 
Hartsfield,  of  Bainbrldge,  for  plaintiff  in  er- 
ror. M.  E.  O'Neal,  of  Balnbridge,  for  defend- 
ant in  error. 

POTTLE,  J.    Judgment  reversed. 


01  Oa.  App.  868) 

HENDERSON  et  al  v.  HOLCOMB. 
(No.  4,138.) 

((Tourt  of  Appeals  of  Georgia.    July  23,  1912.) 

(ByUahuM  hy  the  Court,) 

BiLLA  AWD  Notes  (J  459*)— Joint  and  Skv- 
EBAL  Makers— AdTioNs. 

Suit  upon  a  promissory  note  executed  by 
two  as  joint  and  several  makers  was  brought 
by  the  payee  against  one  of  the  makers  alone, 
and  the  court  dismissed  the  suit,  because  the 
other  maker  was  not  also  made  a  party  defend- 
ant. Held  error.  Tlie  msker  sued  was  not 
deprived   of  any   right   of  defense  against  the 


plaintiff,  or  of  eventual  contribution  from  his  co- 
maker, by  the  fact  of  thesei>arate  suit.  The 
holder  of  the  note  could  sue  one  or  both  of  tho 
makers. 

[Eld.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  ffi  1424-1433;  Dec.  Dig.  I 
469.*1 

Error  from  City  Court  of  Dublin;  Henry 
R.  Daniel,  Judge. 

Action  between  W.  J.  Henderson  and  oth* 
ers  and  J.  H.  Holcomb.  From  the  Judgment 
Henderson  and  others  bring  error.  Re- 
versed. 

Davis  &  Barrett,  of  Dublin,  for  plaintiffs 
in  error.  J.  S.  Adams,  of  Dublin,  lor  de- 
fendant in  error. 

HILL^  C.  J.    Judgment  revised* 


(U  Ga.  App.  862) 
TICE  ▼,   CRAWFORD.     (No.  4.121.) 
(Court  of  Appeals  of  Georgia.    July  23,  1912.) 

(SyUahus  hy  the  Court.) 

Appeal  and  Ebbob  (8  977*)— GfiANt  o»  Nevt 
TBI  AL— Review. 

The  Supreme  Court  and  this  court  have 
uniformly  held  that  the  discretion  of  the  judge 
of  the  superior  court  in  granting  a  first  new 
trial  on  certiorari  will  not  be  interfered  with, 
unless  the  judgment  under  review  was  demand- 
ed by  the  ■  law  and  the  evidence.  Loftin  v. 
Great  Southern  Home  Benevolent  Association, 
9  Ga.  App.  121,  70  S.  E.  353,  and  citations; 
14  Encyc.  Digest  Georgia  Reports,  864. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  M  8860-3865;  Dec.  Dig.  i 
977.*] 

Error  from  Superior  Court,  Richmond 
County;   H.  C.  Hammond,  Judge. 

Action  between  Ola  Tice  against  A.  B. 
Crawford.  From  a  judgment  of  the  superior 
court  granting  a  new  trial  on  certiorari,  Tlce 
brings  error.    Affirmed. 

Jos.  S.  Watkins,  of  Augusta,  for  plaintiff 
in  error.  Isaac  S.  Peebles,  Jr.,  of  Augusta, 
for  defendant  In  error. 

HILU  O.  J*    Judgment  afOrmed. 
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GUY   ft   MONTGOMERY    et   al.    ▼.   KAUD- 

MAN.     (No.  4,076.) 

(Oourt  of  Appeals  of  Georgia.    July  2S,  1912.) 

(SyUahuM  5y  the  Oourt.) 

1.  Pabtnebship   <f   204*)— AonoN    Against 
FiBU— Sebvics  of  Pbocess. 

Service  of  process  on  one  partner,  with  a 
retam  of  '*non  est  inventns"  as  to  the  others, 
shall  authorize  a  judgment  against  the  firm, 
binding  all  the  firm  assets  and  the  individ- 
ual property  of  the  one  served.  OiyU  Code 
1910,  I  3167. 

[Ed.  Note.~For  other  cases,  see  Partnership, 
Cent.  Dig.  It  376-S81;  Dec  Dig.  i  204.*] 

2.   PABTNEB8HIP    (t    204*)  — AOTION    AGAINST 
E^BK— DlSMISSAI^. 

In  a  suit  brought  against  a  partnership, 
where  service  of  process  was  made  on  a  part- 
ner, who  appeared  and  defended  the  suit  for  the 
firm,  the  trial  court  did  not  err  in  refusing  to 
dismin  the  petition,  as  against  the  firm  and  the 
partner  who  was  served  and  who  appeared,  on 
the  ground  that  one  alleged  to  be  a  partner  of 
the  firm  sued  was  in  fact  not  such  partner. 
Taylor  v.  Felder,  8  Ga.  App.  106,  59  S.  E.  328. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  tl  376-881;  Dec.  Dig.  8  204.*] 

8.  Vkbdiot. 

The  evidence  demanded  the  verdict  as  di- 
rected for  the  plaintitf. 

Error  from  City  Court  of  Ogletiiorpe;  B. 
L.  Greer,  Judge. 

Action  lyy  0.  S.  Kaulman  against  Goy  ft 
Montgomery  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

J.  J.  Bull  ft  Son,  of  Oglethorpe,  for  plain- 
tiffs in  error.  R.  W.  Barnes,  of  Macon,  for 
defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed. 


<U  Oa.  App.  860) 

FORD  ft  PRUETT  v.  TH0MA80N. 
(No.  4,212.) 

<Court  of  Appeals  of  Georgia.    July  28,  1912.) 

(8vttahu$  &y  the  Court,) 

1.  Bbokbbs  (I  42*)~Bbal  Bstatb  Bbokebs— 
Right  to  Commissions— Patmxnt  of  Tax. 

One  who  opens  np  or  carries  on  the  busi- 
ness of  selling  real  estate  on  commissions, 
without  having  registered  with  the  ordinary 
and  paid  the  tax  to  the  tax  collector,  as  re- 
quired by  Civil  Code  1910,  t  978,  cannot  re- 
cover commissions  accruing  from  the  sale  of 
such  property. 

[Ed.   Note. — For   other   cases,   see   Brokers, 
Cent.  Dig.  t  43;   Dec.  Dig.  {  42.*] 

2.  Bbokxbs  (I  8*>— Real  Estate  Bboejbbs— 
Who  ABE  "Engaged  in  Selling  Real  Es- 
tate." 

A  person  whose  principal  business  is  that 
of  insorancs  agent  is  also  engaged  in  car- 
rying on  the  business  of  selling  real  estate,  if 
he  enters  into  a  contract  for  the  sale  of  such 
property  on  commission,  and  renders  such  serv- 


ice under  the  contract  as  would  entitle  htm  to 
bis  commission  if  he  had  complied  with  the 
law  in  reference  to  registering  and  paying  the 
tax. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Pig.  §1  2,  2% ;  Dec  Dig.  f  3.* 

For  other  definitions,  see  Words  and  Phras* 
es.  vol.  8,  pp.  2392-2394;  voL  8,  pp.  764^- 
7651.] 

Error  from  Superior  Court,  Owinnett  Coun- 
ty; Robt  T.  Daniel,  Judge. 

Action  by  Ford  &  Pruett  against  T.  S. 
Thomason.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

O.  A.  Nlz,  of  Lawrenceville,  for  plaintiffs 
in  error.  I.  L.  Cakes,  of  Lawrenceville,  for 
defendant  In  error. 

POTTLE,  J.  1.  The  action  was  brought 
to  recover  commissions  alleged  to  be  due  the 
plaintiffs  by  the  defendant  upon  a  sale  of 
real  estate.  The  contract  providing  for  the 
commissions  is  In  writing,  and  is  of  doubt- 
ful construction.  It  appears  that  the  plain- 
tiffs were  authorized  by  the  defendant  to  sell 
the  real  estate  during  a  period  named  in  the 
contract,  and  that  during  this  period  the  de- 
fendant himself  disposed  of  the  property. 
Under  the  provisions  of  Civil  Code  1910,  f 
3587,  be  had  a  right  to  do  this,  unless  the 
contract  otherwise  provided.  It  is  contended 
in  behalf  of  the  plaintiffs  that  under  the 
terms  of  the  contract  they  are  entitled  to 
commissions,  even  though  the  defendant  him- 
self sold  the  property,  while  counsel  for  the 
defendant  contend  that  this  is  no^  a  proper 
construction  of  the  contract;  but  under  the 
veiw  we  take  of  the  case  It  is  unnecessary  to 
decide  this  question. 

[1]  It  is  admitted  by  the  plaintiffs  that 
they  had  not  registered  and  paid  the  tax  re- 
quired of  real  estate  agents  by  Civil  Code 
1910,  §i  971,  978.  Section  971  imposes  a  tax 
of  $10  upon  every  person  or  firm  "engaged  in 
the  business  of  buying  or  selling  real  estate 
on  commission."  Section  978  provides  that, 
''before  any  person  shall  be  authorized  to 
open  up  or  carry  on  said  business,''  he  shall 
register  with  the  ordinary  and  pay  the  tax  to 
the  tax  collector.  The  section  further  pro- 
vides that  any  person  who  carries  on  the 
business  before  registering  with  the  ordinary 
and  before  paying  the  special  tax  shall  be 
guilty  of  a  misdemeanor.  Counsel  for  the 
defendant  raises  the  point  that  the  plaintiffs 
are  not  entitled  to  recover  their  commissions, 
because  they  were  acting  in  Violation  of  the 
law  in  having  engaged  in  the  business  of 
selling  real  estate  on  commission,  without 
having  registered  and  paid  the  tax  as  requir- 
ed by  law.  This  point,  we  think,  is  well 
taken.  The  statute  makes  it  a  misdemeanor 
for  one  to  engage  tn  this  business  without 
having  complied  with  the  terms  of  the  stat- 
ute and  paid  the  tax;  but  the  law  imposes 
an  additional  penalty,  to  wit,  forfeiture  of 
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the  fruits  of  his  labor.  One  cannot  defraud 
the  state  of  its  rightful  due  and  then  re- 
cover by  law  the  profit  accruing  from  a* 
transaction  in  which  he  had  no  right  to  en- 
gage. The  question  is  settled  by  the  deci- 
sions of  the  Supreme  Court  in  the  case  of 
Murray  t.  Williams,  121  6a.  63,  48  S.  E.  686, 
and  of  this  court  in  Jalonick  v.  Oreene  Coun- 
ty Oil  Co.,  7  6a.  App.  309,  66  S.  E.  815. 

[2]  2.  It  appears,  from  the  evidence,  that 
the  principal  business  of  the  plaintiffs  was 
that  of  insurance  agents,  and  that  during  the 
year  in  which  this  transaction  took  place 
they  made  only  one  contract  for  the  sale  of 
real  estate  on  commission;  and  it  is  insisted 
in  their  behalf  that  this  was  not  carrying  on 
the  business  of  real  estate  agents  within  the 
meaning  of  the  statute.  We  cannot  agree 
with  this  conclusion.  If  the  contention  be 
sound,  it  would  be  a  very  difficult  matter  to 
determine  when  a  person  was  engaged  in 
the  business  of  selling  real  estate  on  com- 
mission, and  it  would  be  left  to  a  Jury  in 
each  instance  to  say  whether  that  business 
or  some  other  was  his  principal  business. 
The  statute  cannot  be  given  any  such  intend- 
ment. It  plainly  means  that  before  any  per- 
son shall  begin  to  transact  the  business  re- 
ferred to  in  the  statute,  and  before  he  makes 
any  contract  for  the  selling  or  buying  of 
real  estate  on  commission,  and,  in  the  lan- 
guage of  the  statute,  "before  he  opens  up 
such  business,'*  he  shall  register  with  the 
ordinary  and  pay  the  tax  to  the  tax  collect- 
or. The  plaintiffs  were  clearly  engaged  in 
the  business  of  selling  real  estate  on  com- 
mission, within  the  purview  of  the  statute, 
and,  not  having  registered  or  paid  the  tax, 
are  not  entitled  to  recover  their  commission. 
The  court  properly  directed  a  verdict  in  fa- 
vor of  the  defendant 

Judgment  affirmed. 


(11  Ga.  App.  290) 

FLORIDA  CENT.  R.  CO.  v.  LUKE. 
(No.  4,171.) 

(Court  of  Appeals  of  Oeorgia.    July  2,  1912.) 

(8vUahu$  5y  ih^  Court.) 

1.  C0T7BTS  (f  189* )— City  Coubts— Judgmbnt. 
Under  the  act  creating  the  city  court  of 
ThomasviUe  (Acts  1965,  p.  383),  as  amended 
by  the  act  approved  August  22.  1907  (Acts 
1907,  p.  288),  it  is  the  duty  of  the  trial  judge 
to  call  the  appearance  docket,  and,  if  no  de- 
fense is  filed  on  or  before  the  call  of  the  dock- 
et, the  judge  must,  upon  sufficient  proof  sub- 
mitted by  the  plaintiff,  render  a  judgment  in  his 
favor.  There  is  nothing,  however,  in  the  provi- 
sions of  the  act  creating  the  city  court  of  Thom- 
asville,  or  in  its  amendments,  which  abrogates 
the  general  rule  that  during  the  term  the  court 
has  plenary  power  over  all  of  Its  judgments  and 
orders,  and  may  modify  or  vacate  them  for 
good  cause  shown. 

[Ed.    Note.— For    other    cases,    see    Courts, 
Cent  Dig.  fiS  409,  412;   Dec  Dig.  |  189.*] 


2.  Coubts   (f  189*)— City  Coubts  — Judg- 
ment. 

Where,  nnder  the  provisions  of  the  act 
creating  the  city  court  of  Thomasville,  no  de- 
fense is  filed  within  the  time  required  by  the 
actj  and  judgment  is  rendered  in  favor  of  the 
plamtiff,  such  a  judgment  will  not  be  vacated, 
even  during  the  same  term,  at  the  instance  of 
a  defendant  who  shows  no  reason  good  in  law 
for  his  failure  to  'appear  and  file  nis  defense 
within  the  time  required  by  the  act  The  dis- 
cretion vested  by  law  in  the  trial  Judge  is  a 
legal  discretion,  and  will  be  exercised  only  in 
cases  where  the  defendant  shows  a  legal  reason 
for  its  exercise.  No  sudi  reason  having  been 
shown  in  this  case,  the  judge  properly  held  that 
he  was  without  power  or  authority  to  vacate 
the  judgment. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent  Dig.  H  409,  412;   Dec.  Dig.  fi  189.»] 

Error  from  C!ity  Court  of  Thomasville; 
W.  H.  Hammond,  Judge. 

Action  by  Roscoe  Luke  against  the  Florida 
Central  Railroad  Ck)mpany.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

J.  H.  Merrill,  of  Thomasville,  for  plaintifiT 
in  error.  Roscoe  Luke  and  Louis  S.  Moore, 
both  of  Thomasville,  for  def^idant  in  error. 

POTTLE,  J.  Luke  brought  an  action  in 
the  city  court  of  Thomasville  upon  an  open 
account  against  th^  Florida  Central  Railroad 
(Company  and  the  Tallahassee  Sawmill  (Com- 
pany. The  petition  was  returned  to  the 
March  term,  1912.  At  the  appearance  term, 
and  uiK)n  the  day  fixed  for  the  call  of  the 
appearance  docket,  pursuant  to  the  notice 
which  had  been  published  in  the  newspaper 
of  the  city  of  Thomasville,  the  case  was 
sounded.  No  defense  having  been  filed  by 
either  of  the  defendants,  the  plaintiff  was 
permitted  to  make  proof  of  his  claim,  and 
Judgment  was  entered  in  his  favor  against 
both  of  the  defendants  jointly.  On  March 
23,  1912,  during  the  same  term  of  the  court 
at  which  the  Judgment  was  rendered,  and 
before  the  adjournment,  the  Florida  C^entral 
Railroad  Company,  having  paid  all  the  costs 
which  had  accrued  in  the  case,  filed  a  motion 
to  set  aside  the  Judgment,  annexing  to  the 
motion  a  demurrer  and  a  plea,  and  announc- 
ing its  readiness  to  go  to  trial.  The  motion 
to  vacate  set  forth,  as  a  reason  why  it  should 
be  sustained,  that  the  movant  had  regularly 
retained  a  member  of  the  Thomasville  bar 
to  look  after  all  of  its  business  in  the  courts, 
and  depended  upon  and  expected  this  counsel 
to  file  its  defense  to  the  suit,  "but  by  some 
misunderstanding  or  otherwise  (movant  is 
unable  to  state  why)  this  was  not  done,  and 
in  consequence  thereof  the  case  was  in  de- 
fault when  the  appearance  docket  was  called. 
Movant's  president,  •  •  ♦  who  had  ex- 
clusive charge  of  such  matters  for  it,  did  not 
see  the  publication  as  to  when  the  appear- 
ance docket  would  be  called,  and  understood 
counsel  for  the  company  to  say,  when  he  ask- 
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ed  him  about  this  case,  that  it  would  not  be 
called  until  the  last  of  the  week  of  court, 
and  but  for  this  he  would  have  been  at  the 
court,  and  personally  attended  to  this  case, 
and  seen  to  the  filing  of  its  defense."  Upon 
this  motion  a  rule  nisi  was  granted,  and  up- 
on the  hearing  the  Judge  sustained  a  de- 
murrer setting  up,  in  substance,  that  no  suf- 
ficient reason  was  set  forth  In  the  motion 
why  the  Judgment  should  be  racated,  and 
that  upon  the  facts  presented  the  Judge  was 
without  discretion  or  power  to  vacate  the 
Judgmoit ;  the  order  reciting  that  it  was  bas- 
ed both  upon  the  ground  that  under  the  act 
creating  the  city  court  of  Thomasville  the 
court  had  no  discretion  to  vacate  the  Judg- 
ment, and  upon  the  ground  that  the  facts 
set  forth  in  the  motion  were  not  sufficient  to 
authorize  the  court  to  set  aside  the  Judg- 
ment.   To  this  order  the  defendant  excepted. 

[1]  1.  In  the  original  act  creating  the  city 
court  of  Thomasville  it  was  provided  that 
'the  defendant  shall  file  his  defense  on  or 
before  the  first  day  of  the  first  term  of  said 
court,  and  said  case  shall  then  be  tried  un- 
leea  continued,  postponed,  or  passed  by  the 
court,  for  such  causes  and  under  such  rules 
as  cases  are  now  continued,  postponed  or 
passed,  unless  not  reached  by  the  court" 
Acts  1905,  p.  385,  i  7.  This  act  was  later 
amended  by  striking  the  whole  of  section  7 
and  inserting  in  lieu  thereof  the  following: 
"That  all  civil  cases  shall  be  returnable  for 
trial  to  the  first  regular  quarterly  term  of 
said  court  convening  twenty  days,  or  more, 
after  the  filing  and  docketing  of  the  case,  and 
fifteen  days  or  more  after  the  service  of  pro- 
cess on  the  defendant  All  defenses  must  be 
filed  at  the  first  term,  and  in  any  case  where 
no  defense  is  filed  before  or  at  the  time  the 
Judge  calls  the  appearance  docket,  then  the 
Judge  shall,  upon  sufficient  proof  submitted 
by  the  plaintiff,  render  Judgment  without  the 
intervention  of  a  Jury  for  the  plaintiff;  if  a 
demurrer  is  filed  and  overruled  and  no  other 
defense  is  filed,  then  the  Judge  shall  render 
Judgment  as  though  no  defense  had  been 
filed.  If  a  defense  la  filed,  other  than  as 
last  above  mentioned,  then  the  case  shall  go 
to  the  next  regular  quarterly  term  as  the 
trial  term."  Acts  1907,  p.  239,  §  2.  The 
statutes  in  relation  to  opening  defaults  In 
the  superior  court  have  no  application  to  the 
dty  court  of  Thomasville,  since  in  that  court, 
when  no  defense  is  filed,  Judgment  may  be 
taken  at  the  first  term.  Dodson  Printers* 
Supply  CO.  V.  Harris,  114  Ga.  966,  41  S.  B. 
54;  Thurmond  ▼.  Groves,  126  Ga.  779,  55  S. 
E.  915.  The  question  arises  whether,  under 
the  provisions  of  the  act  creating  the  dty 
court  of  Thomasville,  as  amended  by  the  act 
of  1907,  the  Judge  of  the  city  court  had  pow- 
er to  vacate  the  Judgment  granted  in  favor 
of  the  plaintiff  in  the  present  case  and  per- 
mit defenses  to  be  filed. 

It  has  been  several  times  held  that,  where 


the  act  creating  a  £ity  court  provided  that 
all  defenses  shall  be  filed  before  or  by  the 
first  day  of  the  term,  the  Judge  has  no  au- 
thority to  permit  a  defense  to  be  filed  at  a 
later  date.  Dodson  Printers*  Supply  Co.  v. 
Harris,  supra;  Pitts  v.  Wheeler,  6  Ga.  App. 
720,  66  S.  B.  689;  Hunter  v.  Hlnman,  7  Ga. 
App.  387,  66  8.  B.  1039.  In  Bass  v.  Doughty, 
5  Ga.  App.  458,  63  S.  B.  516,  It  was  held 
that,  under  the  peculiar  language  creating 
the  dty  court  of  Bainbrldge,  a  defense 
might,  in  the  discretion  of  the  trial  Judge^ 
be  filed  after  the  first  day  of  the  term.  The 
decision  rendered  in  that  case  really  has  no 
applicability  to  the  case  now  under  consid- 
eration. In  prindple  the  other  decisions  cit- 
ed above  would  seem  to  be  controlling  in  the 
present  case.  The  act  of  1907  provides,  first, 
that  all  defenses  in  the  dty  court  of  Thom- 
asviUe  must  be  filed  at  the  first  term.  Un- 
der this  provision,  if  the  appearance  dock- 
et is  not  called  a  defense  may  be  filed  at  any 
time  during  the  term,  even  upon,  the  last 
day.  But  the  act  further  provides  that.  If 
no  defense  is  filed  before  or  at  the  time  the 
appearance  docket  is  called,  "the  Judge  shall 
upon  sufilclent  proof  submitted  by  the  plain« 
tiff  render  judgment,  without  the  interven- 
tion of  a  Judge,  for  the  plaintiff."  This  lan- 
guage is  as  mandatory  as  Is  the  language  of 
the  act  referred  to  in  the  case  above  cited. 
It  leaves  the  trial  Judge  without  any  discre- 
tion. If  he  calls  the  appearance  docket  and 
no  defense  is  filed,  then  he  shall  render  a 
Judgment  in  favor  of  the  plaintiff  if  suffi- 
cient proof  to  authorize  it  be  offered.  It  fol- 
lows that,  when  the  case  was  called  in  the 
dty  court  of  Thomasville  on  the  day  fixed 
by  the  presiding  Judge  for  the  call  of  the 
appearance  docket,  no  defense  having  been 
filed  up  to  that  time,  there  was  no  other 
course  open  to  the  Judge  than  to  permit  the 
plaintiff  to  make  out  his  case  and  take  Judg- 
ment for  such  amount  as  was  authorized  by 
his  pleading  and  his  proof. 

[2]  2.  It  does  not  follow,  however,  that  the 
Judge  of  the  dty  court  of  Thomasville  is, 
under  the  •  above-dted  provision  of  the  act 
creating  the  court,  wholly  without  power  or 
authority  in  any  case  to  vacate  a  Judgment 
at  the  term  at  which  the  same  was  granted. 
The  general  rule  is  that  during  the  term  all 
Judgments  and  orders  are  in  the  breast  of 
the  court,  and  subject  to  be  modified  or  va- 
cated for  good  cause  shown.  Patterson  Co. 
V.  Wilkes,  1  Ga.  App.  430,  57  S.  E.  1047; 
Cole  V.  Illinois  Sewing  Machme  Co.,  7  Ga. 
App.  338,  66  S.  E.  979.  While  the  provisions 
of  the  act  creating  the  city  court  of  Thom- 
asville imperatively  require  the  trial  judge 
to  permit  a  plaintiff  to  make  proof  and  take 
Judgment  where  no  defense  has  been  filed 
up  to  the  time  the  appearance  docket  is  call- 
ed, there  is  nothing  In  the  act  which  abro- 
gates the  general  rule,  above  stated,  that 
during  the  term  the  court  has  plenary  power 
over  its  Judgments.    But  while  this  la  true, 
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wheneTer  a  motion  is  made  to  Tacate  a  Jndg- 
menty  even  during  tlie  term  at  which  the 
same  was  rendered,  the  movant  must  allege 
and  prove  some  reason  good  in  law  why  he 
had  failed  to  make  his  defense  at  the  time 
required  by  the  act  The  law  rewards  dil- 
igence, but  is  slow  to  barken  to  the  prayer 
of  the  slothful.  The  vigilant  man  does  not 
need  to  make  excuses;  but  where  one  has 
sat  idly  by,  and  overslept  his  rights,  and 
permitted  a  Judgment  to  be  taken  against 
him,  which  he  might  have  prevented  by  the 
exercise  of  the  slightest  diligence,  the  law  is 
not  disposed  to  grant  him  relief.  Heitmann 
T.  Commercial  Bank,  6  Oa.  App.  084,  ^  S. 
B.  590.  When,  therefore,  a  motion  to  vacate 
a  Judgment,  even  though  granted  during  the 
same  term,  is  presented,  the  motion  must 
show  upon  Its  face  some  reason  which  the 
law  will  accept  for  the  failure  of  the  mov- 
ant to  appear  in  court  at  the  proper  time 
and  mak«  his  defense.  The  discretion  vest- 
ed in  the  trial  Judge  is  a  legal  discretion,  to 
be  exercised  upon  legal  principles.  It  is  not 
an  arbitrary  discretion.  In  the  exerdse  of 
which  the  court  may  at  its  will  set  aside  a 
Judgment  or  order  granted  in  favor  of  the 
litigant  at  the  same  term. 

The  excuse  offered  by  the  plaintiff  in  er- 
ror in  the  present  case  for  its  failure  to  ap- 
pear and  plead  at  the  proper  time  is  wholly 
insuflacient  The  neglect  of  movant's  counsel 
was  in  law  the  movant's  neglect  There  is 
no  pretense  that  the  counsel  had  any  excuse 
for  falling  to  file  the  defenses.  On  the  con- 
trary,  the  movant  does  not  undertake  to 


explain  the  negligence  of  his  ooons^,  but 
says  expressly  that  he  is  unable  to  state 
why  the  defense  was  not  filed  before  the  call 
of  the  appearance  dodcet  as  required  by 
the  act  It  is  also  Inferable,  from  the  facts 
alleged  in  the  motion,  that  the  attention  of 
the  counsel  was  called  to  the  case  by  the 
president  of  the  plaintiff  in  error,  and  that 
counsel  stated  that  the  case  would  not  be 
called  until  the  latter  part  of  the  week.  The 
plaintiff  in  error  knew  that  the  case  was  in 
court,  and  knew  that  It  was  returnable  to 
the  March  term.  1912.  It  was  charged  with 
knowledge  that  the  defense  must  be  filed 
before  the  appearance  docket  was  called.  It 
would  be  trifling  with  the  courts  and  with 
orderly  Judicial  procedure  to  permit  a  liti- 
gant to  sit  idly  by  until  after  Judgment 
against  him  has  been  rendered,  and  then  va- 
cate the  Judgment  upon  such  an  excuse  as  la 
offered  by  the  movant  in  the  present  case. 

It  is  argued  on  behalf  of  the  plaintiff  in 
error  that  inasmuch  as  the  order  refusing 
to  vacate  the  Judgment  recites  that  the  trial 
Judge  was  without  discretion,  the  case  should 
be  sent  back,  In  order  that  upon  the  coming 
in  of  the  evidence  the  Judge  might,  in  the 
exercise  of  his  discretion,  determine  whether 
or  not  he  will  vacate  the  Judgment  The 
preaumptlon  is  that  the  movant  has  no  rea- 
son for  vacating  the  Judgment,  other  than 
that  set  forth  in  his  motion.  And,  upon  the 
facts  set  forth  in  the  motion,  the  Judge  did 
not  abuse  his  discretion  in  refusing  to  set 
aside  the  Judgment 

Judgment  affirmed. 
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(98  S.  a  U4) 

LEE  T.  HILL  et  al. 

{Supreme  Court  of  South  Gaiolliuu     July  26, 

1912.) 

1.  Chattiil  Mortgages  (fi  237*)— Dibohabgx 
—Tender— Acts  Constituting. 

A  mortgagor,  by  requesting  the  mortgagee 
to  furnish  a  correct  statement  of  the  account, 
■tating  his  willingness  to  pay  it,  and  informing 
the  mortgagee  that  he  has  some  one  to  pay  the 
amount  due  on  the  mortgagee  transferring  the 
mortgage,  does  not  thereby  make  a  legal  tender 
of  the  amount  due,  so  as  to  discharge  the  lien  of 
the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort* 
gages.  Cent  Dig.  fi|  501,  502;  Dec.  Dig.  | 
237.*] 

2.  Chattel  Mobtgagxs  (I  237*)— Dischabgx 
—Ten DEB— Acts  Constituting. 

Where  a  mortgagee  rendered  an  account  of 
Hie  amount  due,  honestly  believing  it  to  be  co1^ 
rect,  and  his  belief,  though  erroneooa,  was 
based  on  reasonable  grounds,  the  refusal  of  a 
legal  tender  by  the  mortgagor  of  the  amount 
actually  due  did  not  discharge  the  lien;  and  the 

Suestion  of  the  mortgagee's  good  faith  was  for 
be  jury. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
fages.  Cent.  Dig.  U  501,  602;  Dec  Dig.  { 
237.*] 

IL  Landlobd  and  Tenant  (|  331*)— Renting 
ON  Shabxs— Failubb  to  Dxlitkb  Cbop^ 
Measubb  or  Damages. 
The  measure  of  damages  for  breach  of  con- 
tract to  deliver  specific  personal  property  is, 
as  a  rule,  the  value  of  the  property  when 
it  should  have  been  delivered,  with  interest 
until  delivery,  or  until  the  value  at  the  date 
it  was  due  is  paid,  so  that  where  a  tenant 
failed  to  deliver  rent  cotton  when  due  and  the 
cotton  decreased  in  value,  the  landlord's  meas- 
ure of  damages  was  the  difference  in  the  value 
pf  the  cotton  at  the  time  fixed  for  delivery  and 
the  time  of  actual  delivery,  with  interest  on  its 
value,  at  the  date  fixed  for  delivery,  until  de- 
livery. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  ^^  1360-1362,  1379- 
1387;   Dec;  Dig.  fi  331.^] 

4.  iNTEBxaT  (f  0*)— Opbn  Acoountb^Aoreb- 

XBNTB  OF  FABTUBS..     . 

Though,  generally,  the  law  does  not  allow, 
interest  on  an  open  account,  a  debtor  agreeing 
to  pay  interest  is  bound  to  pay  interest  on  the 
amount  actually  due,  when  ascertained,  tiiough 
he  disputes  items  in  the  account. 

[Ed.  Note.— For  other  cases,  see  Interest 
Cent  Dig.  |i  13-16;  Dec  Dig.  i  6.^1 

Appeal  from  CommoB  Pleas  Circuit  Court 
of  York  Coonty ;  Robt  Aldrlch,  Judge. 

"To  be  officially  reported." 

Action  by  David  Lee  against  W.  L.  Hill, 
trading  as  the  Hill  Banking  ft  Mercantile 
Company,  and  another.  From  a  judgment 
for  plalntiir,  defendants  appeal     Reversed. 

W.  W.  Lewis,  of  YorkvIIle,  for  appellants. 
John  R«  Hart,  of  Yorkyille,  for  respondent 

HYDRICK,  J.  The  plaintiff  recovered 
Judgment  for  the  possession,  or  the  value,  of 
certain  personal  property  which  defendant 
had  seized  under  mortgages  given  by  plain- 
tiff,  who  was  tenant  under  defendant  in 
1907  and  1908.  The  mortgages  were  given  to 
secure  plalntilTs  accoxmt  with  defendant  for 


supplies.  A  dispute  arose  between  them  as 
to  the  correctness  of  the  account.  Plaintiff 
claimed  that  there  were  certain  errors  in  the 
account,  which  defendant  refused  to  correct, 
after  his  attention  bad  been  called  to  them. 
His  position  is :  (1)  That  there  was  nothing 
due  on  the  mortgages  when  the  defendant 
seized  his  property.  (2)  That  the  lien  of  the 
mortgages  bad  been  discharged  by  his  offer- 
ing to  pay  defendant  what  was  due,  if  any- 
thing, on  a  correct  accounting. 

As  a  new  trial  will  be  granted  on  other 
grounds,  we  will  not  discuss  the  ground  that 
the  verdict  is  wholly  unsupported  by  evi- 
dence, as  a  discussion  of  the  evidence  might 
result  in  prejudice  to  one  side  or  the  other 
on  the  new  trial. 

The  plaintiff  testified  that  he  told  defend- 
ant, if  he  would  give  him  a  correct  state- 
ment of  his  account,  he  was  willing  to  pay 
it,  if  he  owed  him  anything;  that  he  had 
some  one  to  pay  it  for  him;  and  that  de- 
fendant said,  if  he  did  not  pay  all  that  he 
claimed,  he  would  not  accept  any.  He  also 
testified,  on  cross-examination,  that  be  told 
defendant  he  had  some  one  who  would  take 
up  his  papers  (meaning  the  mortgagee),  if 
he  would  give  him  a  correct  account,  and 
that  he  wanted  defendant  to  transfer  his 
impers  to  that  person. 

On  the  subject  of  tender  and  the  discharge 
of  the  lien  of  the  mortgages  thereby,  the 
court  instructed  the  Jury  as  follows: 
''Where  the  mortgagor  (that  is,  the  one  that 
makes  the  mortgage)  goes  to  the  mortgagee 
and  says:  'I  wish  to  pay  my  debt  I  am 
prepared  to  pay  it,  and  I  wish  to  pay  the 
debt  now  and  settle  my  mortgage' — ^if  the 
mortgagee  refuses  to  receive  the  payment, 
why,  the  lien  of  the  mortgage  is  discharged, 
and  he  can  no  longer  claim  anything  of  the 
mortgagor  on  account  of  that  mortgage.  He 
can  recover  his  debt;  that  don't  discharge 
the  debt  The  debt  remains  due  until  it  is 
paid;  but  the  lien  of  the  mortgage  is  gone 
when  the  mortgagor  offers  to  pay  it,  and  the 
mortgagee  refuses  to  receive  it  Now,  there 
is  such  a  thing  as  a  legal  tender,  where  a 
man  sec^s  to  avail  himself  of  that  law  which 
discharges  the  lien  of  the  mortgage,  where 
the  creditor  refuses  to  accept  payment. 
There  is  an  obligation  upon  the  debtor  to 
tender  the  right  amount  of  the  debt  to  make 
what  is  known  as  a  legal  tender — that  is,  to 
offer  to  pay  the  creditor  the  debt,  and  the 
whole  of  it,  then  and  there — and  if  he  doeii 
not  make  that  legal  tender,  the  creditor  is 
not  bound  by  that  offer.  It  Is  not  necessary 
that  the  debtor  should  take  the  money  out  of 
his  pocket  and  have  it  out ;  but  he  must  be 
in  a  position  to  pay.  He  must  be  able  to 
comply,  if  the  creditor  signifies  his  willing- 
ness to  receive  the  right  money.  But  the 
creditor  has  no  right  to  insist  upon  a  legal 
tender,  where  he  is  in  the  wrong;  if  he  is 
demanding  more  than  he  is  entitled  to,  if  he 
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has  rendered  a  -statement  of  account  which 
is  wrong,  and  insists  upon  payment  of  that 
amount,  why,  then  he  cannot  say,  *The  lien 
of  the  mortgage  is  not  discharged,  because 
you  didn*t  tender  me  the  right  amount,'  be- 
cause he  had  already  taken  a  position  which 
precludes  him  from  saying  so,  by  demanding 
more  than  was  due.  And  if  the  debtor  comes 
to  him  and  says:  'I  am  ready,  I  am  prepar- 
ed to  settle  my  debt,  and  I  demand  of  you 
an  account,  showing  the  right  amount  that  I 
am  due  you* — ^and  the  creditor  refuses  him, 
why,  that  lien  is  gone.  If  the  creditor  re- 
fuses to  acquaint  the  debtor  with  the  true 
amount  that  he  owes  him,  then  the  debtor 
who  makes  a  bona  fide  offer  to  pay  the  true 
amouut,  and  is  prepared  to  do  it,  whether 
he  is  prepared  to  take  the  money  out  of  his 
own  pocket,  or  has  got  somebody  else  who  is 
willing  to  pay  it  for  him,  and  the  creditor 
refuses  to  give  him  a  statement  of  the  true 
amount  and  accept  payment,  the  lien  of  the 
mortgage  is  gone.  What  the  law  strives  at 
Is  Justice;  and  where  a  debtor  comes  there 
with  the  money  in  his  pocket,  or  with  a 
friend  who  Is  willing  to  take  up  the  debt  for 
him,  and  offers  to  pay,  and  demands  a  state- 
m^it  of  the  amount  due,  and  the  creditor 
refuses  to  give  the  statement  and  to  accept 
the  payment,  the  lien  of  the  mortgage  is 
gone.  But,  unless  the  debtor  does  do  that, 
unless  he  makes  a  bona  fide  offer  to  pay  the 
debt,  and  is  able  to  do  it  at  the  time,  then 
he  cannot  be  said  to  have  made  an  offer  to 
pay  it,  which  was  refused  by  the  creditor, 
and  in  that  case  the  lien  of  the  mortgage 
would  not  be  gone ;  and,  as  long  as  there  is 
one  dollar  due  on  that  debt,  the  creditor  is 
entitled  to  foreclose  the  mortgage  to  collect 
it  *  *  •  If  the  plaintiff  went  to  the  de- 
fendant with  an  honest  purpose  and  a  pres- 
ent abUity  to  pay  the  debt,  and  sought  to  do 
it,  and  the  defendant  prevented  him  from 
doing  it  by  refusing  to  give  him  a  correct 
statement  of  the  account,  or  by  refusing  to 
accept  the  correct  amount,  then  the  lien  of 
the  mortgage  is  gone,  and  the  plaintiff  is  en- 
titled to  recover." 

[1]  It  is  clear  from  the  evidence  of  plain- 
tiff himself  that  no  legal  tender  was  made 
to  the  defendant  Eastland  v.  Longshorn,  1 
Nott  &  McC.  194;  Siter  v.  Price,  2  BaUey, 
274 ;  Reynolds  v.  Price,  88  S.  0.  525,  71  S.  B. 
51 ;   38  Cyc.  141-143. 

[2]  It  may  be  that  defendant  waived  a 
legal  tender  of  the  amount  due  him,  if  any, 
by  rendering  an  incorrect  account,  and  by 
insisting  on  payment  of  the  account  as  ren- 
dered, coupled  with  the  statement  that  un- 
less it  was  paid,  he  would  accept  nothing. 
But  whether  he  did  so  waive  a  tender  or  not 
depends  upon  the  circumstances  and  his 
purposes.  If  he  honestly  believed  the  ac- 
count he  rendered  was  correct  and  insisted 
on  payment  of  it  in  that  belief,  and  if  that 
belief,  though  erroneous,  was  based  upon 
reasonable  grounds,  the  refusal  of  even  a 


legal  tender  of  the  amount  actually  due 
would  not  have!  discharged  the  lien  of  hia 
mortgages.  Reynolds  v.  Price.  But  his  good 
faith  or  his  alleged  wrongful  purposes,  and 
the  reasonableness  of  his  contentions,  were 
questions  which  were  not  submitted  to  the 
jury;  nor  was  the  question  of  waiver.  It 
appears,  therefore,  that  the  charge  was  at 
variance  with  the  principles  decided  in  Rey- 
nolds V.  Price. 

But  &s  it  appears  from  the  undisputed 
evidence  that  no  legal  tender  was  made,  and 
that  plaintiff  never  was,  at  any  time,  ready 
to  pay  what  was  due  to  defendant,  if  any- 
thing, but  that  he  was  depending  upon  an- 
other person  to  pay  for  him,  on  transfer  of 
his  papers  by  defendant  to  that  person,  and 
as  he  had  no  right  to  demand  such  transfer, 
it  follows  that  he  can  gain  no  advantage 
from  the  law  of  tender.  Therefore  his  right 
to  recover  depends  solely  upon  whether  he 
owed  the  defendant  anytldng  when  the  prop- 
erty was  seized. 

[3]  Defendant  charged  plaintiff  in  the  ac- 
count $20  as  the  difference  in  the  value  of 
the  rent  cotton  between  the  day  he  agreed 
to  deliver  and  the  day  he  did  deliver  it 
Plaintiff  disputed  this  item  on  two  grounds. 
He  contends,  first,  that  the  cotton  was  deliv- 
ered in  due  time,  which  is  a  question  of  fact 
for  the  Jury;  and,  second,  that,  even  if  it 
was  not  delivered  at  the  time  agreed  on,  de- 
fendant had  no  right  to  charge  him  more 
than  interest  on  the  value  of  the  cotton  on 
the  day  it  should  have  been  delivered,  from 
that  day  until  it  was  delivered.  The  court 
sustained  his  second  contention  in  the  fol- 
lowing instruction:  "If  the  plaintiff  owed 
him  cotton  at  a  certain  time,  and  didn't  pay 
it  until  a  subsequent  time,  all  that  the  de- 
fendant could  recover  on  that  account  was 
the  interest  on  the  debt  for  the  intervening 
time;  and  he  liad  no  right  to  charge  him 
the  difference  between  the  price  of  cotton  at 
the  time  he  ought  to  have  paid  the  rent  and 
at  the  time  when  he  did  pay  it."  This  in- 
struction was  erroneous.  The  general  rule 
Is  that  the  measure  of  damages  for  the 
breach  of  a  contract  to  deliver  specific  per- 
sonal property  is  the  value  of  the  property 
at  the  time  it  should  have  been  delivered, 
with  interest  thereon  from  that  time  until  it 
is  delivered,  or  until  the  value  at  the  date 
it  was  due  is  paid.  Davis  v.  Richardson,  1 
Bay,  102;  Justrobe  v.  Price,  Harp.  112;  13 
Cyc.  168.  If  the  cotton  was  worth  $100  on 
the  day  it  should  have  been  delivered,  and 
only  $80  on  the  day  it  was  delivered,  the  de- 
fendant lost  $20,  besides  the  use  of  $100  be- 
tween those  dates.  Therefore  the  measure  of 
his  damages  is  the  difference  in  the  value  of 
the  cotton,  with  interest  on  its  value  at  the 
date  it  should  have  been  delivered,  and  from 
that  date  until  it  was  delivered. 

[4]  At  the  end  of  the  year  1907,  the  plain- 
tiff failed  to  pay  his  account  with  defendant 
for  that  year.    There  is  now  a  dispute  as  to 
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what  the  correct  balance  was ;  but,  on  April 
13, 1908,  he  gave  defendant  his  note  for  $225, 
wherein  he  stated  that  it  was  "for  advances 
made  during  the  present  year,  and  back  in- 
debtedness, with  interest  on  the  latter  from 
January  1,  1908,  at  the  rate  of  eight  per 
cent,  per  annum,  until  paid.**  A  similar  pro- 
vision appears  in  another  note  given  to  de- 
fendant in  1907.  His  honor  instructed  the 
jury  that  an  open  account  does  not  bear  in- 
terest until  it  becomes  an  account  stated,  or 
unless  It  is  received  by  the  debtor,  and  it  is 
not  disputed.  In  this  instruction,  his  honor 
erred.  While,  as  a  general  rule,  the  law 
does  not  allow  interest  on  an  open  account,  it 
is  perfectly  competent  for  the  debtor  to 
agree  to  pay  interest  on  it;  and  if  he  does 
so  agree  he  is  bound  to  pay  interest  on  the 
amount  that  is  actually  due,  when  it  Is  as- 
certained, even  though  he  disputes  certain 
items  in  the  account.  There  is  no  law  pro- 
hibiting such  a  contract  In  this  case,  the 
plaintiff  agreed  to  pay  interest  on  his  back 
Indebtedness,  and,  when  that  is  ascertained, 
interest  must  be  added,  according  to  his 
agreement 
Judgment  reversed. 

GARY,  O.  J.,  and  WOODS,  WATTS,  and 
FBASER,  JJ.,  concur. 

(92  S.  C.  118) 

TAYLOR  et  al.  ▼.  JACKSON  et  «L 

(Supreme  Court  of  South  Carolina.     July  22, 

1912.) 

Appeal  and  Ebbob  (fi  901*)— Rxview— Bttb- 

DEN  to  Show  Ebbor. 
The  burden  is  on  appellant  to  show  that  the 
evidence  preponderates  in  his  favor  against  the 
findings  by  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1771,  8070;  Dec  Dig.  § 
901.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dillon  County;  Robt  Aldrich,  Judge. 

Action  by  E.  V.  Taylor  and  another  against 
Thomas  Jackson  and  another.  Judgment  for 
defendants,  and  plaintiffs  appeal.    Affirmed. 

Gibson  A  Muller,  for  appellants.  James  R. 
Coggshall,  for  respond^its. 

ERASER,  J.  The  plaintifTs-appellants 
brought  action  in  this  case  against  the  de- 
fendants-respondents for  a  tract  of  40  acres 
of  land,  and  alleged  that  the  defendants  are 
In  the  unlawful  possession  of  said  land,  and 
wrongfully  withhold  the  possession  of  the 
same  from  the  plaintiCFa  The  defendants 
claim  that  the  defendant  Nedie  Jackson  is 
in  the  lawful  possession  and  is  the  equitable 
owner  and  is  entitled  to  specific  performance 
of  an  agreement  to  convey  made  by  one  W. 
W.  Hamilton,  Sr.,  the  immediate  grantor  of 
the  plaintiffs,  and  that  the  plaintifT  took 
their  title  with  full  knowledge  of  the  equity 
of  the  defendant  Nedie  Jackson.    The  case 


was  withdrawn  from  the  jury  by  consent  of 
counsel,  and  tried  upon  the  equitable  issues 
by  Judge  Robert  Aldrich,  the  then  presiding 
Judge.  After  reading  carefully  all  the  evi- 
dence and  arguments  of  counsel,  we  do  not 
see  that  the  evidence  preponderates  against 
the  findings  of  fact  by  the  circuit  judge. 
There  are  nine  exceptions,  but  they  all  raise 
questions  of  fact. 

In  the  case  of  Boatwright  v.  Crosby,  83  S. 
C.  at  page  191,  65  S.  E.  at  page  174:  **The 
burden  rested  upon  the  appellant  to  show 
error,  on  the  part  of  his  honor,  the  circuit 
judge,  in  his  finding  that  the  deed  was  in- 
tended as  a  mortgage.  The  testimony  is  con- 
flicting upon  every  material  fact;  and  the 
appellant  has  Tailed  to  satisfy  this  court  that 
the  preponderance  of  the  evidence  is  in  his 
favor.  It  would  subserve  no  useful  purpose 
to  narrate  the  details  of  testimony." 

The  judgment  of  the  circuit  court  Is  af- 
firmed^ 

GART,  C.  J.,  and  HYDRICK  and  WATTS, 
JJ.,  concur. 

WOODS,  J.,  absent 

(92  8.  C.  77) 

EVANS  V.  BLUE  RIDGE  RT.  CO.  et  al. 

(Supreme  Court  of  South  Carolina.     July  18, 

1912.) 

1.  Appeal  anu   Ebbob   (f  241^)— Pbesenta- 
•noN  Below — Sufticienct  of  Evidence. 

Under  circuit  court  rule  77  (73  S.  B.  vii), 
providing  that  the  point  that  there  is  no  evi- 
dence to  support  a  cause  of  action  shall  be 
first  made  either  by  a  motion  for  nonsuit  or  a 
motion  to  direct  a  verdict,  exceptions  relating 
to  the  sufficiency  of  the  evidence  cannot  be  re- 
viewed where  defendant's  only  objection  was  by 
motion  for  nonsuit  on  the  ground  of  plaintiff's 
contributory  negligence. 

[E2d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Out  Dig.  §fi  1413-1416;  Dec.  Dig.  t 
241.*] 

2.  Stbebt  Railboads  ({  91^)— Neglioencb— 
Speed. 

A  failure  to  comply  with  the  requirements 
of  an  ordinance  that  a  train  shall  not  exceed 
four  miles  an  hour  is  negligence  per  se. 

[Ed,  Note.'For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §fi  190-192;   Dec.  Dig.  |  91.*] 

3.  Stbeet  Railboads  (f   117*)--Collisioii— 
Neolioence— Question  fob  juby. 

Where,  in  an  action  for  damages  sustained 
from  a  motor  car's  colliding  with  plaintiffs  au- 
tomobile at  a  street  crossing,  there  was  evidence 
tending  to  show  that  both  parties  were  negli- 
gent, the  question  of  whose  negligence  was  the 
proximate  cause  of  the  injury  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §{  23^257;  Dec.  Dig.  fi  117.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County ;   Geo.  BL  Prince,  Judge. 

*To  be  officially  reported.** 

Action  by  (j^rge  W.  Evans  against  the 
Blue  Ridge  Railway  Company  and  another. 
From  judgment  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 
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B<mbaiii,  Watkins  ft  Allen,  of  Anderson, 
for  appellants.  Leon  K  Rice,  of  Anderson, 
and  Paget  ft  Watkins,  for  respondent 

OART,  0.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
wrongful  acts  of  the  defendants  in  causing 
the  motor  car  operated  by  them  to  collide 
with  plaintiirs  automobile  at  a  street  cross- 
ing in  the  city  of  Anderson,  S.  G. 

The  allegations  of  the  complaint  material 
to  the  questions  involved  are  as  follows: 
'rrhat  on  the  14th  day  of  May,  1911,  the 
plaintUf  was  driving  his  automobile  along 
Fant  street,  In  the  city  of  Anderson,  at  the 
point  where  defendant's  line  of  railway  in- 
tersects said  street  As  soon  as  plaintiff 
<;ame  into  view  of  the  track  of  defendant's 
line  of  railway,  he  was  surprised  by  the  ap- 
proach of  said  motor  car,  running  at  a  great- 
er rate  of  speed  than  allowed  by  law.  The 
sudden  surprise  and  lack  of  warning  on  the 
part  of  the  approaching  car,  coupled  with 
the  short  distance  plaintifT  had  in  which  to 
•avoid  the  impending  collision,  made  it  im- 
possible for  plaintiff  to  do  otherwise  than  to 
try  to  keep  out  of  the  way  of  the  onrushing 
car.  He  turned  his  automobile  quickly  to 
the  left,  and  was  almost  clear  of  the  track 
of  defendant's  line  of  railway,  when  def^id- 
ant's  motor  car,  running  by  said  crossing  at 
a  great  rate  of  speed,  struck  the  automobile 
of  plaintiff,  doing  it  great  damage  and  en- 
•dangering  the  lives  of  its  passengers;  that 
said  collision  was  not  due  to  the  negligence 
of  plaintiff,  neither  did  any  negligence  on  his 
l^art  contribute  to  the  injury,  but  the  same 
was  due  to  the  defendant's  negligence  in 
running  by  said  street  crossing  at  a  greater 
rate  of  speed  than  allowed  by  law ;  that  sec- 
tion 226  of  the  ordinances  of  the  city  of 
Anderson,  S.  C,  1910,  is  as  follows:  'No 
railroad  engine,  car  or  train  shall  be  run 
through  or  within  the  city,  at  a  greater  speed 
than  at  a  rate  of  fifteen  miles  an  hour,  nor 
over  any  street  or  crossing,  at  a  greater 
«peed  than  four  miles  an  hour,  and  any  engi- 
neer, conductor  or  other  person  causing  or 
permitting  the  same,  to  run  at  a  greater  rate 
of  speed,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  Uiereof,  shall 
be  punished  as  hereinafter  prescribed.'  The 
defendant's  motor  car  was  running  at  a 
greater  rate  of  speed  than  four  miles  an 
hour  at  the  time  hereinabove  referred  to, 
against  the  provisions  of  said  ordinance." 
There  was  also  a  second  cause  of  action  en 
the  complaint,  alleging  recklessness  instead 
of  negligence.  The  defendants  denied  the 
allegations  of  negligence,  and  set  up  the  de- 
fense of  contributory  negligence  on  the  part 
of  the  plaintiff. 


[1]  At  the  close  of  the  plaintiff's  testimony, 
the  defendants  made  a  motion  for  a  non- 
suit on  the  ground  that  the  collision  was 
caused  by  the  plaintifTs  contributory  negli- 
gence, which  motion  was  refused.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff 
for  $500  actual  damages,  and  the  defendants 
appealed. 

All  the  exceptions  relate  to  the  sufficiency 
of  the  evidence,  or  assign  error  on  the  part 
of  his  honor,  the  presiding  judge,  in  refusing 
the  motion  for  nonsuit,  on  the  ground  that 
plaintiff's  damages  were  the  result  of  his 
contributory  negligence.  Rule  77  (7S  S.  B. 
vil)  of  the  circuit  court  is  as  follows:  "^he 
point  that  there  is  no  evidence  to  support 
an  alleged  cause  of  action,  shall  be  first 
made,  either  by  a  motion  for  nonsuit,  or  a 
motion  to  direct  the  verdict  ♦  •  ••• 
Therefore  the  only  question  properly  arising 
under  the  exceptions  is  whether  there  was 
error  in  refusing  the  motion  for  nonsuit  on 
the  ground  of  plaintlff^s  contributory  negli- 
gence. 

[2.8]  "Failure  to  comply  with  a  city  ordi- 
nance providing  that  trains  should  not  be 
run  faster  than  four  miles  an  hour  within 
the  city  limits,  and  that  a  man  should  pre- 
cede an  engine  while  crossing  a  street  or 
lane  with  certain  signals.  Is  negligence  per 
se,  and  even  if  a  man  at  a  street  crossing, 
trying  to  get  his  horse  off  the  track,  is  guilty 
of  negligence  and  is  Injured,  whether  the 
negligence  of  the  railroad  company  or  of 
the  deceased  was  the  proximate  cause  of  the 
injury,  should  have  been  sent  to  the  jury." 
(Syllabus)  Butler  v.  Railway,  90  S.  O.  273, 
73  S.  E.  185.  In  that  case  the  court  uses 
this  language :  *'A  failure  to  comply  with  the 
requirements  of  the  ordinance  that  a  train 
should  not  exceed  four  miles  an  hour 
♦  •  •  was  negligence  per  se.  ♦  ♦  ♦•* 
It  was  held  in  Craig  v.  Railway,  89  S.  G. 
161,  71  S.  B.  983,  that  it  is  the  duty  of  a 
railroad  company  to  keep  a  lookout  for  per- 
sons and  pedestrians  on  Its  track  at  a  high- 
way crossing.  It  will  thus  be  seen  that  there 
was  testimony  tending  to  show  negligence  on 
the  part  of  the  defendant,  and,  even  conced- 
ing that  there  was  negligence  also  on  the 
part  of  plaintiff's  intestate,  the  question 
whether  the  negligence  of  the  defendant  or 
that  of  plaintifTs  intestate  was  the  proxi- 
mate cause  of  the  injury  should  have  been 
submitted  to  the  jury.  We  see  no  difference 
in  principle  between  the  case  now  under 
consideration  and  that  Just  mentioned. 

Judgment  affirmed. 

WOODS,  HYDRIGB;  watts,  and  FRAS- 
BR,  JJ.,  concur. 
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BENNETT  r.  COLUMBIA  BLBCTBIO   ST. 
RT..  LIGHT  &  POWER  CO. 

(Sapreme  Court  of  South  Carolina.     July  18»' 

1012.) 

1.  Trial  (S  256*)— IN8Tri;otion&— Rkqukotb 
— Nbcessitt. 

Failure  to  make  inRtmctions  on  the  subject 
of  yindictive  or  punitive  damages  more  specific 
in  an  action  for  damages  is  not  erroneous,  in 
the  absence  of  a  request  to  that  effect. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  fil  628-641:   Dec.  Dig.  8  256.*] 

2.  Stbekt  Railboads  (i  114*)— Injvbiss  to 
Pebsons  on  TftAOK— Punitive  Damaqeb— 
Evidence. 

In  an  action  for  injuries  to  a  child  while 
on  the  defendant's  track,  evidence  of  wanton- 
ness held  sufficient  to  sustain  a  verdict  award- 
ing Tindictive  damages. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  ||  239-250;  Dec  Dig.  { 
114.*1 

8.  Street   Railboads   (|   »3*>— Injurdbs  to 
Pebsona  on  Tback— Intent— WiixruL  and 
Wanton  Injtjbt. 
Though  an  invasion  of  another^s  rights  be 
nnconscious,  where  it  is  committed  In  such  a 
manner   that   a  person   of  ordinary   prudence 
would  say  that  it  was  a  reckless  disregard  of 
another'a  rights,  it  is  an  actionable  wrong,  so 
that,  though  employ^  of  a  railroad  company  in 
cSiarge  of  a  train  do  not  see  persons  on  the 
tnick  In  time  to  avoid  injuring  them,  the  com- 
pany may  still  be  liable  for  their  failure  to 
keep  a  reasonable  lookout,  and  thus  discover 
the  peril. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
nMLds,  Cent  Dig.  H  195-200;  Dec.  Dig.  t  93.*1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  Connty ;  John  S.  Wilson,  Judge. 

•To  be  officially  reported." 

Action  by  Thomaa  Bennett,  by  EL  P.  Ben- 
nett, his  guardian  ad  litem,  against  the  Co- 
lumbik  Electric  Street  Railway,  Light  ft 
Power  Company.  From  a  Judgment  for 
plaintiCF,  defendant  appeals.     Affirmed. 

Elliott  ft  Herbert,  of  Colombia,  for  appe^ 
lant  W.  H.  Cobb,  of  Columbia,  for  respond- 
ent 

GARY,  0.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  when  he  was  abont  a  year  and  a 
half  old  through  the  negligence  and  reck- 
lessness of  the  defendant 

The  allegations  of  the  complaint,  material 
to  the  questions  involTed,  are  as  follows: 
'That  on  or  about  August  7,  1910,  the  de- 
fendant, while  running  one  of  its  cars  on 
its  track  through  the  Olympia  Mill  village, 
on  Olympia  ayenue,  at  or  near  its  intersec- 
tion with  Ninth  street,  which  is  also  one  of 
the  public  highways  of  said  Olympia  Mill 
Tillage,  on  a  level  grade,  at  a  rapid  and 
dangerous  rate  of  speed,  and  in  violation  of 
the  rules  of  said  defendant,  requiring  all 
cars  to  be  stopped  when  they  cross  the  Bluff 
road,  a  public  highway  about  400  feet  east 
of  where  Ninth  street  crosses  said  Olympia 
avenue,  without  warning  or  signal,  and  with- 


out having  air  or  other  brakes  than  hand 
brakes  on  said  car,  ran  against  said  Thomas 
Bennett,  who  was  on  and  crossing  said 
Olympia  avenue  at  its  said  intersection  with 
Ninth  street  That  the  aforesaid  injuries 
to  the  plaintiff  were  caused  by  the  careless- 
ness, negligence,  willfulness,  recklessness, 
and  wantonness  of  defendant,  its  agents,  and 
servants  in  allowing  the  car  to  be  run  at  a 
rapid  and  dangerous  rate  of  speed;  in  that, 
well  knowing  said  crossing  to  be  dangerous 
and  collisions  likely  to  occur  thereat,  it 
failed  to  stop  at  the  Bluff  road  crossing, 
as  the  rules  required,  thereby  enabling  the 
conductor  and  motor  man  to  get  a  clear  view 
of  and  down  said  Olympia  avenue,  to  and 
past  the  Ninth  street  crossing,  and  see  if 
it  were  obstructed,  in  flailing  to  give  any 
signal  to  warn  plaintiff  of  its  approach,  in 
allowing  said  car  to  be  run  with  worn  and 
defective  brakes  and  appliances  for  stopping 
same,  in  that  it  failed  to  bring  said  car  to 
a  stop,  and  avoid  running  against  and  in- 
juring said  plaintiff,  in  failing  to  keep  a 
proper  lookout  down  said  track,  and  to  have 
seen  the  plaintiff  in  time  to  have  slopped 
its  car  and  avoided  the  injury.** 

The  defendant  denied  the  allegations  of 
negligence  and  recklessness,  and  set  up  as 
a  defense  "that  on  the  date  alleged  the 
plaintiff  herein  walked  or  crawled  out  on 
defendant's  track  near  its  father's  residence, 
and,  being  a  child  of  only  two  or  three  years 
of  age,  it  assumed  a  position  where  it  could 
not  be  seen  untU  defendant's  car  was  al- 
most upon  it,  whereby  It  received  some  in* 
juries,  but  defendant  does  not  know  the  na- 
ture or  extent  of  said  Injuries.*'  The  d^ 
fendant  also  set  up  as  a  defense  the  con- 
tributory negligence  of  the  plaintiff  and  his 
parents,  but  subsequently  withdrew  said  de- 
fense. The  defendant's  attorneys  presented 
the  following  request,  which  was  refused: 
**I  charge  you  there  is  no  evidence  which 
will  justify  yon  in  finding  any  verdict  what- 
ever for  puziitive  damages,  and,  as  to  this, 
I  direct  you  to  find  for  defendant"  The  ju- 
ry rendered  a  verdict  in  favor  of  the  plain- 
tiff, whereupon  the  defendant  made  a  mo- 
tion for  a  new  trial,  which  was  refused,  and 
it  afterwards  appealed. 

The  first  question  presented  by  the  ex- 
ceptions, which  will  be  considered,  is  wheth- 
er there  was  error  on  the  part  of  his  honor, 
the  presiding  judge,  in  failing  to  define  pu- 
nitive damages,  or  to  instruct  the  jury  as 
to  the  grounds  upon  which  they  could  be 
given.  His  honor,  the  presiding  judge,  aft- 
er defining  actual  or  compensatory  damages, 
charged  the  jury  as  follows:  "Then  there 
is  another  kind  of  damages,  what  is  known 
as  'vindictive'  or  'punitive'  or  'exemplary' 
damages;  that  is,  an  amount  in  addition  to 
actual  damages,  given  by  way  of  punish- 
ment against  the  wrongdoer,  as  a  lesson  to 
him  and  others  doing  likewise.    These  kind 
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of  damages  are  called  'ylndlctlve,'  "punitive/ 
or  'exemplary'  damages.  You  have  heard  it 
sometimes  alluded  to  as  'smart  money.' 
Now,  in  this  case,  the  plaintiff  not  only  sues 
for  actual  damages,  but  sues  for  vindictive 
damages,  or  exemplary  damages,  or  punitive 
damages,  as  it  is  called.''  At  the  close  of 
the  charge  the  defendant's  attorney  said: 
"Your  honor  has  declined  my  request  to  di- 
rect a  verdict,  there  being  no  evidence  at  all 
as  to  willfulness."  The  request  to  which  he 
liad  reference  was  as  follows:  ''I  charge 
you  that  there  is  no  evidence  which  will 
Justify  you  in  finding  any  verdict  whatever 
for  punitive  damages.    ♦    ♦    ♦" 

[1]  The  following  cases  show  that,  if  the 
appellant  desired  that  the  instructions  should 
h%  more  specific,  they  should  have  been  pre- 
sented, as  requests  to  charge.  State  v.  Ad- 
ams, 68  S.  C.  421,  47  S.  E.  676;  Jennings  v. 
Mfg.  Co.,  72  S.  O.  411,  52  S.  B.  113;  WU- 
liams  V.  Ry.,  76  S.  C.  1,  56  S.  E.  652 ;  State 
v.  Thompson,  76  S.  0.  116,  66  S.  E.  789; 
Snipes  V.  Ry.,  76  S.  O.  208,  56  S.  E.  959; 
Morrison  v.  Ass'n,  78  S.  G.  398,  59  S.  E. 
27;  State  v.  Boyleston,  84  S.  G.  574,  66  S. 
S.   1047;    State  v.   Ghastain,   85   S.   G.  64, 

67  S.  EL  6;    State  v.  Hendrix.  86  S.  G.  64, 

68  S.  B.  129;  State  T.  Du  Rant,  87  S.  G. 
532,  70  S.  E.  306. 

[2]  The  next  question  for  consideration 
is  whether  there  was  any  testimony  tending 
to  show  that  the  plaintiff  was  entitled  to 
punitive  damages.  There  was  testimony  to 
the  effect  that  the  usual  speed  down  Olympia 
avenue  was  about  15  or  20  miles  an  hour, 
but  that  on  this  occasion  the  car  was  run- 
ning about  25  or  30  miles  an  hour;  that  it 
Is  required  by  the  rules  of  the  company 
that  the  car  should  stop  at  the  Bluff  road 
crossing,  but  that  there  was  a  failure  to  com- 
ply with  this  requirement;  that  there  was 
a  failure  to  give  any  signals  when  approach- 
ing the  crossing  at  Ninth  street;  that  the 
car  did  not  have  an  emergency  brake,  and 
that  an  emergency  brake  would  have  en- 
abled the  motormi^n  to  stop  the  car  more 
quickly;  that  the  motorman  saw  the  child 
on  the  crossing,  when  the  car  was  100  feet 
therefrom,  and  that  it  ran  about  50  feet 
beyond  the  crossing  before  it  stopped ;  that, 
when  running  10  miles  an  hour,  a  car  can 
be  stopped  in  little  over  a  car  length,  which 
in  this  instance  was  45  feet  long;  that, 
when  the  car  is  running  20  miles  an  hour, 
it  can  be  stopped  in  about  a  car  length  and 
a  half,  or  two  car  lengths;  that  the  track 
from  Bluff  road  crossing,  to  Ninth  street 
crossing,  is  level  and  straight,  and  that  the 
motorman  on  that  occasion  saw  persons 
whom  he  recognized  at  Eighth  street  cross- 
ing, which  was  one  block  from  Ninth  street 
crossing,  or  two  blocks  from  Bluff  road 
crossing.  Of  course,  there  was  contradictory 
testimony,  but  this  raised  a  question  to  be 


determined  by  the  Jury,  and  not  by  the  pre^ 
siding  Judge. 

[3]  The  rule  stated  in  ToUeson  v.  Railway, 
88  S.  G.  7,  70  S.  E.  311,  and  quoted  with  ap- 
proval in  Bennett  v.  C.  U.  Station  Co.,  90 
S.  C.  308,  73  S.  E.  340,  is  that:  "Not  only 
is  the  conscious  invasion  of  the  rights  of 
another  in  a  wanton,  willful,  and  reckless 
manner  an  act  of  wrong,  but  that  the  same 
result  follows,  when  the  wrongdoer  does  not 
actually  realize  that  he  is  invading  the 
rights  of  another,  provided  the  act  is  com- 
mitted in  such  a  manner  that  a  person  of 
ordinary  prudence  would  say  that  it  was 
a  reckless  disregard  of  another's  rights." 
"The  question  whether  a  railroad  company 
owes  any  duty  to  an  infant  trespassing  up- 
on its  track  until  it  discovers  the  infant 
has  given  rise  to  much  discussion,  and  the 
authorities  upon  the  subject  are  in  irreconci- 
lable confiict  Even  conceding  that  a  rail- 
road company  is  not  bound  as  a  general 
proposition  to  look  out  for  trespassers  upon 
its  track,  it  nevertheless  is  bound  to  ex- 
ercise ordinary  care  In  nmning  its  trains. 
The  law  imposes  upon  it  the  duty  of  keep- 
ing a  reasonable  lookout  for  obstructions  on 
its  track.  The  safety  of  its  passengers  and 
the  rights  of  the  public  generally  demand 
the  enforcement  of  this  rule.  It  is  a  general 
rule  of  law  that  a  railroad  company  is  lia- 
ble in  damages  for  an  injury  inflicted  by  It, 
when  its  negligence  was  the  direct  and  prox- 
imate cause  of  the  injury.  If  the  direct 
and  proximate  cause  of  the  Infant's  death 
was  the  negligence  of  the  defendant  in  fail- 
ing to  keep  a  reasonable  lookout,  and  to 
discover  the  child  in  time  to  have  prevented 
the  injury,  it  is  as  much  liable  in  damages 
as  if  the  proximate  cause  of  the  injury  had 
been  its  negligence,  after  discovering  the 
child  upon  its  track."  Mason  v.  Railway,  58 
S.  C.  70,  36  S.  E.  440,  53  L.  R.  A.  913,  79 
Am.  St  Rep.  826. 

The  exceptions  raising  this  question  are 
therefore  overruled. 

Judgment  afilrmed. 

WOODS,  HYDRICK,  WATTS,  and  FRAS- 
ER,  JX,  concur. 

(98  S.  C.  83) 
LOWRY  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  South  Carolina.     July  13, 

1912.) 

1.  PuEAniNO  (fi  238*)— Amendment— Motion 
—Notice. 
A  notice  served  June  28th  fixing  the  hear- 
ing of  a  motion  for  leave  to  amend  the  answer 
on  July  3d  or  "as  soon  thereafter  as  counsel 
can  be  heard'*  was  sufficient  to  authorize  the 
court  to  entertain  the  motion  on  November  6th 
of  the  same  year  during  another  term,  following 
a  further  notice  on  November  2d  that  the  mo- 
tion would  be  brought  on  for  hearing. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent,  Dig.  H  602,  620-625;   Dec.  Dig.  $  238.*] 
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2.  Motions  (|  40*)— Duty  op  Judgie. 

When  a  motion  is  made  before  a  circuit 
judge  which  he  thinlcs  himself  without  power 
to  entertain,  he  should  intimate  what  he  would 
do  if  clothed  with  such  power,  so  that  on  ap- 
peal the  court  may  decide  whether  such  dispo- 
sition would  be  a  proper  exercise  of  discretion. 
[E3d.  Note. — For  other  cases,  see  Motions, 
Cent  Dig.  81  49-52;    Dec.  Dig.  I  40.*] 

3.  Pleading    (§   238*)— Amendment— Notice. 

Under  Code  Civ.  Proc.  1902,  {  195,  allowing 
the  court  in  its  discretion  and  on  terms,  to  per- 
mit an  answer  or  reply  to  be  made,  or  other  act 
to  be  done  after  the  time  limited,  or  extend 
the  time,  or  relieve  a  party  from  a  proceeding 
taken  against  him  by  his  mistake^  etc.,  or  per- 
mit an  amendment  of  a  proceeding  taken  by 
him  to  make  it  conform  to  the  Code  require- 
ments, the  court,  upon  proper  showing  and  on 
such  terms  as  it  deems  just,  may  allow  the  de- 
fendant to  amend  his  answer  without  notice. 

[Ed.  Note.-~>For  other  cases,  see  Pleading, 
Cent  Dig.  H  ^02,  620-625;   Dec.  Dig.  I  238.*] 

4.  Appeal  and   Sbbob  (i  1041*)— Review— 
Harmless  ESbbos— Leave  to  Amend. 

The  court's  error  in  ruling  that  he  had  no 
power  to  entertain  a  motion  for  leave  to  amend 
the  answer  was  harmless  where  it  appeared  that 
such  motion  should  have  been  overruled. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  M  4106-4109;    Dec.  Dig.  { 

5.  Pleadinq   (i  288*)— Amendment  —  Show- 
ing. 

A  motion  for  leave  to  amend  the  answer 
should  have  been  overruled  where  the  support- 
ing affidavit  did  not  show  mistake  or  inad- 
vertence or  that  due  diligence  had  been  exer- 
cised to  procure  the  information  upon  which  the 
proposed  new  defenses  were  based,  but  alleged 
merely  that  it  was  not  convenient  to  sooner 
get  such  information. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §fi  602,  620-625;  Dec.  Dig.  §  23&*] 

6.  Appeal  and  Ebrob  (|  1062^>— Review-* 
Habmless  Ebbob— Admission  of  Evidence. 

Error  in  permitting  a  witness  to  give  im- 
proper testimony  for  one  party  was  cured  where 
the  same  testimony  was  given  by  the  witness 
OB  cross-examination  by  the  adverse  party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4171-4177;  Dec  Dig.  | 
1052.*] 

7.  Tbial   (i   139*)— Pbovince  of   Jubt— Di- 
BECnON  OF  Vebdict. 

Where  there  was  sufficient  testimony  to 
take  the  case  to  the  jury,  the  court  properly 
refused  to  direct  the  verdict;  it  being  for  the 
jury  to  settle  disputed  matters  of  fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  it  332,  333,  33S-341.  365;  Dec  Dig.  | 
139.*] 

8.  Tbial  (§  194*)— Instbuctions— Evidence. 

In  an  action  for  damage  to  freight  defend- 
ant's requested  instruction  that  the  presump- 
tion of  loss  and  damage  by  the  last  carrier  can- 
not arise  where  there  is  credible  evidence  tend- 
ing to  show  that,  prior  to  the  delivery  to  the 
last  carrier,  the  goods  were  not  in  good  order, 
was  properly  refused;  it  being  for  the  jury 
whether  a  presumption  raised  by  law  has  been 
rebutted  by  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  413,  436,  489-441,  446-454,  45^-466; 
Dec.  Dig.  I  194.*] 

9.  Principal  and  Agent  (§  194*)— Authob- 
ITT— Instbuctions. 

In  an  action  for  damage  to  freight,  there 
was  no  error  in  modifying  an  instruction  "that 


the  agent  had  authority  to  incur  the  expense  of 
making  repairs'*  by  inserting  the  .words  "ex- 
press or  apparent**  after  the  word  "authority." 
[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  U  727-731;  Dec  Dig.  { 
194.*] 

10.  Pbincipal  and  Agent  (i  119*)— Authob- 

ITY— Bubden  of  Pbo6p. 
A  principal  who  asserts  that  his  agent,  while 
acting  within  the  apparent  scope  of  his  au- 
thority, acted  outside  of  his  instructions  must 
sustain  his  assertion  by  a  preponderance  of  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  11  891-401;  Dec  Dig.  { 
119.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  Ernest  Gary,  Judge. 

Action  by  Mrs.  E.  A  Lowry  against  the 
Atlantic  Coast  Une  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

See,  also,  91  S.  C.  350,  74  S.  E.  763. 

L.  D.  Jennings,  of  Sumter,  for  appellant 
Willcox  it  Willcox,  of  Florence,  and  Mark 
Reynolds,  of  Sumter,  for  respondent 

WATTS,  J.  This  is  an  action  against  the 
defendant  company  for  loss  and  damage  to 
shipment  of  household  furniture  which  the 
plaintiff  had  shipped  from  Henrietta,  Tex., 
to  Sumter,  S.  0«  Upon  the  first  trial  of  the 
cause,  the  presiding  Judge  directed  a  ver- 
dict in  favor  of  the  defendant,  which  upon 
appeal  was  reversed.  See  88  S.  C.  310,  70 
S.  E.  800.  Some  time  thereafter  and  be- 
fore the  summer  term  of  court  for  Sumter 
county  in  1911,  the  defendant  gave  notice 
that  a  motion  would  be  made  on  July  3d 
for  an  order  allowing  an  amendment  to  the 
original  answer.  This  motion  was  not 
brought  to  a  hearing  by  the  defendant  dur- 
ing that  term  of  court  On  November  2, 
1911,  the  defendant  served  upon  plaintiff's 
counsel  another  notice  that  a  motion  would 
be  made  on  November  6th  before  the  presid- 
ing Judge,  Hon.  Robert  E.  Copes,  for  an  or- 
der to  amend  the  answer.  With  this  notice 
an  affidavit  of  one  of  defendant's  counsel  was 
served  stating  that  he  had  only  recently  been 
able  to  secure  complete  information  upon  the 
facts  upon  which  he  was  seeking  to  amend 
the  answer.  Judge  Copes  refused  to  allow 
the  amendment,  holding  that  the  notice  of 
November  2d  of  the  motion  to  be  heard  No- 
vember 6th  was  not  sufficient  as  to  time. 
This  cause  was  then  tried  before  a  Jury  and 
a  verdict  rendered  for  the  plaintiff.  A  mo- 
tion was  made  for  a  new  trial  which  was 
overruled,  and  defendant  appeals  on  15 
grounds. 

[1]  At  the  hearing  of  the  cause  in  this 
court,  exceptions  4,  5,  7,  and  10  were  with- 
drawn by  the  appellant  The  first,  second, 
and  third  exceptions  allege  error  on  the  part 
of  his  honor.  Judge  Copes,  in  refusing  to 
pass  upon  the  merits  of  the  motion  for  leave 
to  amend  the  answer.     The  original  notice 
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of  motioii  was  served  June  28»  1911,  fixing 
the  hearing  of  the  motion  on  July  8,  1911,  or 
**as  soon  thereafter  as  counsel  could  be 
heard."  The  motion  was  not  heard  at  the 
July  term  of  court,  and  afterwards  on  No- 
vember 2,  1911,  an  additional  notice  was 
served  notifying  plaintlflTs  counsel  that  de- 
fendant would  renew  the  notice  of  motion 
and  the  motion  papers  "heretofore  served 
on  June  28,  1911,  on  November  6,  1911,"  or 
*'as  soon  thereafter  as  counsel  could  be 
heard.^  Judge  Ck>pes  held  that  the  notice 
served  in  June  had  lost  all  legal  vitality,  and 
that  the  notice  served  in  November  was  in- 
eilectual  because  It  did  not  allow  sufflci^it 
time.  We  think  his  honor  was  in  error  in 
so  holding.  The  failure  to  dispose  of  the 
motion  at  the  July  term  of  court  did  not 
destroy  the  Yitality  of  the  notice.  It  provided 
for  it  to  be  heard  at  that  term  or  "as  soon 
thereafter  as  counsel  could  be  heard."  The 
object  of  the  notice  was  to  prepare  the  op- 
posing counsel.  It  would  be  an  extremely 
technical  rule  which  would,  as  a  matter  of 
law,  deprive  a  litigant  of  the  right  to  have 
a  motion  of  this  nature  heard  under  the  cir- 
cumstances as  developed  here.  His  honor 
was  in  error  in  holding  that  he  could  not 
hear  the  motion  and  that  he  had  no  discre- 
tion in  the  matter.  He  should  have  heard 
the  motion  and  granted  or  refused  it  as  he 
saw  fit  in  his  discretion. 

[2]  It  is  the  better  and  safer  practice  for 
a  circuit  judge,  when  a  motion  is  made  be- 
fore him  when  he  thinks  he  has  no  power 
to  entertain  it,  to  intimate  what  he  would  do 
if  he  were  clothed  with  the  power,  whether 
he  would  grant  or  refuse  it,  and  then  upon 
the  appeal  this  court  could  determine  wheth- 
er he  had  erroneously  exercised  his  discre- 
tion or  not  In  the  case  at  bar.  Judge  Copes 
held  he  had  no  power  to  hear  the  motion.  It 
would  have  been  the  better  practice  for  him 
to  have  decided  if  he  had  the  power  would 
he  have  allowed  the  defendant  to  file  the 
amended  answer  or  not 

[3]  Under  section  195  of  the  Code  of  Civile 
Procedure,  the  court,  upon  a  proper  show- 
ing and  upon  such  terms  as  the  court  thought 
Just,  could  have  allowed  the  defendant  to 
amend  its  answer  without  notice  whatsoever. 

[4,  S]  While  Judge  Copes  was  In  error  in 
not  entertaining  the  motion,  we  do  not  think 
the  defendant  was  prejudiced,  as  the  propos- 
ed answer  upon  the  showing  made  should  not 
have  been  allowed.  This  case  had  been  tried 
in  the  circuit  court,  verdict  rendered  for  the 
plaintiff,  appeal  taken  and  a  new  trial  grant- 
ed, and  case  remanded  on  April  4,  1911,  for 
another  trial.  During  all  this  time  no  effort 
was  made  by  the  defendant  to  amend  its  an- 
swer or  to  secure  complete  information.  The 
action  was  originally  brought  on  July  22, 
1908,  and  defendant's  counsel's  affidavit,  up- 
on which  defendant  relies  to  procure  the  or- 
der to  amend  answer,  is  dated  November  2, 
1911.  ▲  careful  reading  of  that  affidavit 
will  not  show  such  diligence  on  the  part  of 


defendant's  counsel  In  procuring  the  informa- 
tion upon  which  amended  answer  is  based  as 
to  allow  them  now  to  file  the  amended  an- 
swer. It  does  not  show  excusable  mistake  or 
inadvertence  on  their  part,  and  for  this 
reason,  alone  it  would  work  injustice  and 
hardship  to  the  plaintiff  at  this  stage  of  the 
proceedings  to  allow  It  to  be  filed.  If  there 
is  any  defense  in  the  proposed  amended  an- 
swer at  all,  the  inexcusable  neglect  of  the 
defendant  in  not  pleading  it  sooner  deprives 
it  of  the  right  to  have  it  heard  in  this  case. 
If  there  is  any  merit  in  it,  the  plaintiff  can 
be  sued  by  defendant  in  a  separate  action. 
The  substance  of  defendant's  affidavit  is  not 
that  it  was  mistaken  wh^i  it  first  answered, 
but  it  was  not  convenient  for  it  sooner  to 
get  the  information  upon  which  it  bases  its 
proposed  new  defenses.  We  are  clearly  of 
the  opinion  that,  had  Judge  Copes  considered 
the  motion  on  the  merits,  he  would  not  have 
been  warranted  in  granting  the  order  asked 
for  on  the  affidavit  submitted,  together  wltli 
the  proposed  amendment 

[0]  The  eighth  and  ninth  exceptions  allege 
error  on  the  part  of  the  circuit  Judge  in  ad- 
mitting, over  objection,  evidence  showing 
that  the  defendant,  its  agents  and  servants, 
had  attempted  to  have  repaired  some  of  the 
damaged  furniture.  Even  if  it  were  conced- 
ed that  there  was  error  in  the  first  instance 
in  admitting  this  evidence  and  allowing  plain- 
tiff to  testify  to  a  conversation  she  had  on 
the  subject  with  Cooper,  the  agent  of  de- 
fendant, it  was  cured  when  defendant's  at- 
torney had  Cooper,  in  response  to  his  ques- 
tions, testify  in  full  as  to  what  he  did  and  as 
to  the  conversatlDn  between  himself  and  the 
plaintiff.    These  exceptions  are  overruled. 

[7]  exception  11  alleges  error  in  not  di- 
recting a  verdict  in  favor  of  defendant  for 
insufficiency  or  total  want  of  evidence  on 
the  part  of  plaintiff  showing  any  loss  or 
damage  ecourred  while  in  defendant's  posses- 
sion, and,  if  goods  were  damaged  at.  all  or 
lost,  it  occurred  before  delivery  of  property 
to  the  defendant. 

Ebcceptlon  15  alleges  error  on  the  same 
grounds  in  not  granting  a  new  trial,  and  the 
additional  ground  that  the  verdict  is  pal- 
pably excessive.  There  was  sufficient  testi- 
mony to  carry  the  case  to  the  Jury,  and  it 
is  their  province  to  settle  all  disputed  mat- 
ters of  fact,  and  there  is  sufficient  testimony 
In  the  case  to  support  their  verdict.  These 
exceptions  are  overruled. 

[t]  The  twelfth  exception  alleges  error  in 
refusing  to  charge  defendant's  first  request 
which  is:  "I  charge  you  that  the  presump- 
tion of  loss  and  damage  by  the  last  carrier 
cannot  arise  in  any  case  where  there  Is  credi- 
ble evidence  tending  to  show  that,  prior  ta 
the  delivery  of  the  goods  to  the  last  carrier, 
they  were  not  in  fact  in  good  order."  There 
is  no  error  here.  It  has'  been  held,  where  a 
presumption  of  law  arises  and  there  is  some 
testimony  to  rebut  this  presumption,  it  is  for 
the  Jury  and  not  for  the  court  to  determine 
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upon  which  side  rests  the  weight  Baker  v. 
Telegraph  CJo.,  87  S.  C.  174,  .69  S.  B.  161. 
This  ezception  Is  overruled. 

[I]  Exception  13  alleges  error  in  modify- 
ing defendant's  second  request  to  charge  and, 
not  charging  It  as  submitted.  His  honor 
modified  the  request  by  Inserting  the  words, 
after  the  word  ''authority/'  "express  or  appar- 
ent," so  that  the  request  as  modified  read, 
"That  the  agent  had  authority,  express  or 
apparent,  to  incur  the  expenses  of  making 
repairs,"  etc.,  Instead  of  charging  the  re- 
quest, "That  the  agent  had  the  authority  to 
incur  the  expenses  of  making  repairs,**  etc. 
This  exception  is  overruled. 

[10]  It  is  "hornbook  law"  that  the  agent 
must  act  within  the  scope  of  his  authority 
or  within  the  apparent  scope  of  his  author- 
ity. Whenever  there  is  evidence  that  there 
is  an  agent  acting  in  the  apparent  scope  of 
his  authority  to  do  certain  things,  and  It  is 
shown  that  he  has  done  these  things  appar- 
ently acting  in  the  scope  of  his  authority, 
then  the  burden  would  be  shifted  to  the 
other  side,  and  It  would  be  necessary  for 
fhem  to  show  by  the  greater  weight  of  evi- 
dence that  these  acts  on  the  part  of  the  agent 
were  outside  of  his  authority.  A  principal 
who  asserts  that  his  agent  has  acted  outside 
of  his  instructions  must  show  it  by  the  pre- 
ponderance of  the  evidence.  Whaley  v.  Dun- 
can, 47  8.  C.  1S9,  25  S.  E.  54. 

Exception  14  alleges  error  in  charging 
plaintiff's  second  request  We  see  no  error 
In  this.  His  honor  qualified  the  request  by 
adding  the  words,  "And  I  charge  you  further 
that  the  presumption  may  be  rebutted  by 
evidence."  He  also  in  this  connection  charg- 
ed defendant's  fifth  request  to  charge, 

A  reading  of  the  judge's  charge  will  show 
that  the  Jury  were  Instructed  that  the  de- 
fendant was  not  liable  unless  it  was  shown 
that  the  goods  were  lost  or  damaged  by  the 
deffendant 

Judgment  affirmed. 

WOODS,  J.,  did  not  sit  in  this  case.    GARY, 

0.  J.;  and  HYDRICK,  J.,  concur.  ERASER, 
J.,  concurs  in  the  result 

(93  s.  C.  196) 

STATE    V.    BETHITNB.t 

(Supreme  Court  of  South  Carolina.     July  12, 

1912.) 

1.  Cbiminal    Law    (|    117e<')— Appeal—Re- 
viRw— Pbutjdice. 

Renewal  of  a  motion  for  a  new  trial  be- 
cause aocosed  was  denied  the  right  to  move  for 
change  of  venue  was  not  preju£cial  where  the 
facts  did  not  establish  a  prima  facie  case  call- 
ing for  a  change,  so  that,  if  the  motion  had  been 
made  In  dne  time,  the  circuit  court  would  have 
lefused  it  on  the  showing  made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cbnt  Dig.  f|  3100,  8191;  Dec.  Dig.  I 
1176.»] 

2.  Jxmr  a  181*>— BxAinwATioif— VoiB  Disk. 

Where  a  jvror  had  sworn  that  he  was  not 
eonacioas  of  any  prejudice  or  bias  for  or  against 


accused,  it  was  not  an  improper  exerdse  of  the 
court's  discretion  to  sustain  an  objection  to 
the  further  question  whether  the  juror  would  be 
influenced  by  the  fact  that  accused  was  a  ne- 
gro, though  he  had  exhausted  his  peremptory 
challenges. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  ifi  561-682;    Dec  Dig.  I  ISL**] 

3.  Criminal  Law  (§  1152*')— Appeait-Exam- 

INATION    or    JUBOB. 

After  the  statutory  questions  have  been  ask- 
ed of  a  juror  and  answered,  any  further  exam- 
ination on  the  juror's  voir  dire  Is  within  the 
discretion  of  the  trial  judge,  the  exercise  of 
which  will  be  reviewed  only  for  abuse  thereof. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  3053-^057;  Dec.  Dig.  | 
1152.*] 

4.  Criminal    Law    (|    920*)— New    Tbial— 
GROUNns— Incapacity  op  Aitobnet. 

That  the  attorney  for  accused  was  mentally 
unbalanced  during  the  trial,  and  soon  thereaft- 
er was  carried  to  a  sanitarium  for  treatment 
was  not  ground  for  a  new  trial  where  it  did 
not  appear  that  he  did  or  left  undone  any- 
thing which  would  have  affected  the  result 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2202-2205;  Dea  Dig.  I 
920.*] 

5.  Criminal  Law   (t  913*)— Public  Pbbju- 
DicB— Verdict— Vacation. 

Since  mere  existence  of  a  strong  public 
prejudice  against  accused  jte  not  necessarily 
ground  for  change  of  venue,  the  existence  of 
such  prejudice  does  not  warrant  the  setting 
aside  of  a  conviction  unless  it  appears  that  the 
verdict  was  Influenced  thereby. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2137-2145;  Dec«  Dig.  I 
913.*] 

6.  Criminal    Law    (|    1163*)— Conviction- 
Verdict— Prejudice— Burden  OF  Pboop. 

The  burden  of  proving  that  a  conviction  was 
influenced  by  public  prejudice  is  on  accused; 
the  presumption  being  that  such  was  not  the 
case,  but  that  the  triiJ  judge  performed  his  du- 
ty to  see  that  accused  had  a  fair  and  impartial 
trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  8000-^3099;  Dec  Dig.  | 
1163.*] 

7.  Criminal   Law    (§•  1156*)— New    Trial— 
Newlt  Discovered  Evidence. 

A  motion  for  a  new  trial  for  newly  discov- 
ered evidence  is  addressed  to  the  trial  court's 
discretion,  the  exercise  of  which  will  not  be  re- 
viewed unless  it  appears  to  have  been  abused 
or  controlled  by  some  error  of  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3067-^^071;  Dec.  Dig.  | 
115e.*] 

Appeal  from  Oeneral  Seesloiui  Circuit 
Court  of  Clarendon  County. 

**To  be  officially  reported.** 

Willie  Bethune  was  convicted  of  mnrder, 
and  from  an  order  denying  his  motion  for 
new  trial  for  newly  discovered  evidence,  he 
appeals.    Affirmed. 

J.  H.  Clifton,  for  appellant  P.  H.  StoU, 
Sol.,  for  the  State. 

HYDRICfC,  J.  At  the  June  term,  1909,  of 
the  eonrt  of  general  sessions  for  Clarendon 
county,  defendant  was  convicted  of  murder 
and  sentenced  to  death.  On  appeal,  his  con- 
viction was  sustained.    86  S.  0.  143^  67  S.  E. 
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468.  A  petition  for  rehearing  was  presented, 
one  of  the  grounds  being  that,  since  his  con- 
viction, defendant  had  become  insane.  The 
petition  was  dismissed  without  prejudice  to 
defendant  to  plead  his  insanity,  when  called 
upon  to  say  why  a  new  day  for  execution  of 
the  sentence  should  not  be  assigned.  86  S.  O. 
154,  67  S.  B.  466.  At  the  June  term,  1910, 
when  so  called  upon,  he  pleaded  that  he  was 
insane.  Upon  that  issue,  a  trial  by  jury  was 
had,  and  the  verdict  was  that  he  was  sane. 
On  appeal,  that  Judgment  was  affirmed,  and 
the  case  was  remanded  for  the  purpose  of 
having  another  day  assigned  for  execution 
of  the  sentence.  88  S.  €.  401,  71  S.  E.  29. 
This  was  done  at  the  June  term,  1911. 
Thereafter,  on  motion  of  defendant,  execu- 
tion of  the  sentence  was  stayed  In  order  that 
he  might  make  a  motion  for  a  new  trial  on 
the  ground  of  after-discovered  evidence,  and 
on  the  ground  that  he  had  not  had  such  fair 
and  impartial  trial  as  is  guaranteed  by  the 
Constitution.  That  motion  was  heard  at  the 
September  term,  1911,  and  refused,  and,  from 
the  order  refusing  it,  this  appeal  was  taken. 

The  murder  of  which  defendant  stands 
convicted  was  committed  February  21,  1909. 
Soon  after  the  defendant  was  arrested,  the 
sheriff  received  information  that  a  mob  was 
being  organized  to  lynch  him,  and,  by  order 
of  the  Governor,  he  was  carried  to  the  state 
penitentiary  for  safe-keeping,  and  was  kept 
there  until  he  was  carried  back  for  trial  at 
the  next  succeeding  term  of  court  in  June. 
He  was  arraigned  on  Wednesday,  June  9th, 
and  his  trial  was  set  for  and  had  on  Satur- 
day, the  12th,  which  was  the  last  day  of  the 
court 

Unusual  Interest  on  the  part  of  the  public 
was  taken  in  the  trial,  and  there  was  consid- 
erable feeling  of  resentment  and  indignation 
against  the  defendant,  which  was  manifested 
by  threats  on  the  part  of  the  friends  and 
relatives  of  the  de{:eased.  that,  If  he  were 
convicted  of  anything  less  than  murder,  he 
would  be  lynched.  These  threats  were 
brought  to  the  attention  of  the  presiding 
judge,  who  caused  10  or  12  extra  deputies 
to  be  sworn  in  to  preserve  order  and  protect 
the  prisoner.  During  the  trial,  the  court- 
house was  crowded  to  standing  room.  The 
space  within  the  bar  was  filled,  and  some  of 
the  audience  were  allowed  to  sit  on  the  steps 
leading  to  the  Judge's  bench. 

At  one  time — 'Just  when  It  does  not  appear 
— ^the  prisoner's  attorney  had  been  mentally 
unbalanced  and  had  been  in  a  sanitarium 
for  treatment;  but,  for  some  time  immedi- 
ately before  the  trial,  he  had  been  attending 
to  his  business,  and  was  employed  by  the 
prisoner's  stepfather  to  defend  hint  The 
solicitor  admits  in  the  "case"  that  he  was 
unbalanced  during  the  trial,  and  that  he  re- 
mained so  until  after  the  trial  on  circuit  of 
the  issue  as  to  the  prisoner's  sanity.  Soon 
after  that  trial,  he  was  carried  to  a  sanitari- 


um for  treatment,  and  has  not  since  partici- 
pated in  the  defense. 

Notwithstanding  some  of  the  points  raised 
on  this  appeal  were  considered  and  decided 
on  the  first  appeal,  we  have.  In  favorem  vl- 
tjB,  at  the  earnest  request  of  appellant's  at- 
torney, whose  services  in  behalf  of  appel- 
lant are  entirely  gratuitous,  carefully  re- 
considered them;  but  we  find  no  reason  to 
change  or  modify  the  previous  decision. 

[1]  The  first  of  these  contentions  is  that, 
under  the  circumstances,  the  appellant  was 
denied  the  right  to  move  for  a  change  of 
venue.  In  addition  to  the  ground  upon 
which  this  point  was  decided  on  the  first  ap- 
peal, we  may  say  that  the  facts  made  to  ap- 
pear on  that  appeal  and  also  on  this  do  not 
make  a  prima  fade  case  calling  for  a  change 
of  venue.  Therefore,  if  the  question  were 
an  open  one,  and  if  the  motion  had  been 
made  in  due  time,  the  circuit  court  would 
have  refused  it  on  the  showing  made.  Hence 
appellant  was  not  prejudiced  by  the  failure 
to  make  the  motion.  And  certainly  where 
the  failure  to  make  such  motion  was  due  to 
no  error  on  the  part  of  the  court,  at  least  a 
prima  fade  case,  entitling  appellant  to  a 
change  of  venue,  should  be  made  before  this 
court  would  be  warranted  in  reversing  the 
Judgment. 

[2]  We  notice  next  the  ground  that  appel- 
lant's attorney  was  not  allowed  to  ask  a 
Juror,  on  his  voir  dire,  whether  he  would  be 
influenced,  in  passing  on  the  evidence,  by  the 
fact  that  defendant  is  a  negro.  Mr.  Justice 
Woods,  in  concurring  in  the  opinion  of  Mr. 
Chief  Justice  Jones  on  the  first  appeal  stated 
that,  if  it  had  appeared  that  defendant  had 
exhausted  his  peremptory  challenges,  he 
would  liave  been  inclined  to  sustain  the  ex- 
ception to  the  ruling  of  the  circuit  court  on 
that  point  It  now  appears  that  the  prison- 
er had  exhausted  his  peremptory  challenges. 
Notwithstanding  that  fact  and  the  great 
weight  to  which  the  Intimation  of  the  learn- 
ed Justice  (who  did  not  sit  at  the  hearing  of 
this  appeal)  is  entitled,  after  careful  consid- 
eration, we  are  constrained  to  adhere  to  the 
previous  decision.  The  juror  had  already 
sworn  that  he  was  not  conscious  of  any  prej- 
udice or  bias  for  or  against  the  prisoner. 
Therefore  his  answer  to  the  proposed  ques- 
tion if  he  had  been  allowed  to  answer  must 
have  been  in  the  negative. 

[3]  After  the  statutory  questions  have  been 
asked  and  answered,  any  further  examina- 
tion of  a  juror  on  voir  dire  must  be  left  to 
the  discretion  of  the  trial  judge,  which  is 
subject  to  review  only  for  abuse  thereof. 

[4]  The  mental  condition  of  the  appellant's 
former  attorney  is  not  ground  for  a  new 
trial,  because  it  has  not  been  made  to  appear 
that  it  caused  prejudioe  to  his  case.  It  does 
not  appear  that  he  did  or  left  undone  any- 
thing which  would  probably  have  affected 
the  result.  If  there  had  been  any  apparent 
prejudidal  mismanagement  of  the  case,  wc 
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feel  sure  that  It  would  not  have  escaped  the  f 
vigilance  of  the  presiding  Judge,  who  would 
have  taken  the  necessary  steps  to  safeguard 
th^  defendant's  rights.  The  case  was  man- 
aged In  this  court  with  a  zeal  and  skill  equal 
to,  if  not  above,  the  average,  and  there  Is 
nothing  In  the  record  in  either  of  the  former 
appeals,  or  In  the  evidence  on  this  motion, 
which  leads  to  the  conclusion  that  the  ap- 
pellant's rights  were  not  duly  protected,  or 
that  he  sufifered  any  detriment  by  reason  of 
the  unfortunate  condition  of  his  attorney. 

[S]  The  mere  existence  of  a  strong  public 
prejudice  against  the  accused  Is  not  neces- 
sarily ground  for  a  change  of  venue.  It 
must  be  made  to  appear  that  it  is  such  that 
he  cannot  get  a  fair  trial.  A  fortiori  the 
mere  existence  of  strong  prejudice  against 
the  accused  does  not  warrant  setting  aside 
a  verdict  of  guilt,  unless  it  is  made  to  ap- 
pear that  the  verdict  was  influenced  by  it. 
Wh^i  the  existence  of  such  prejudice  as 
would  call  for  a  change  of  venue  is  known, 
or  by  the  exercise  of  due  diligence  would  be 
known,  to  the  defendant  or  his  attorney,  a 
motion  to  change  the  venue  should  be  made. 
The  defendant  will  not  be  allowed  to  specu- 
late on  chances,  and,  If  the  verdict  goes 
against  him,  obtain  a  new  trial  because  of 
such  prejudice,  unless  a  very  clear  case, 
calling  for  the  exercise  of  the  discretion 
vested  in  the  court,  is  made  out.  Now,  in 
this  case,  it  has  not  been  made  to  appear 
that  the  prejudice  in  the  community  against 
the  defendant  was  so  great  that  it  Influenced 
the  verdict,  or  that  any  of  the  things  relied 
upon  by  defendant  to  show  such  prejudice 
had  any  effect  ui)on  the  result 

[0]  The  burden  was  upon  defendant  to 
prove  that  fact  by  clear  and  convincing  evi- 
dence. The  presumption  is  the  other  way. 
We  are  bound  to  presume  that  the  conscien- 
tious and  learned  Judge  who  presided  at  the 
trial  saw  to  it,  as  was  his  duty,  that  defend- 
ant had  a  fair  and  impartial  trial,  according 
to  law,  and  also  that  it  was  had  with  the 
dignity  and  decorum  which  becomes  the  ad- 
ministration of  justice,  and  which  the  gravi- 
ty and  solemnity  of  the  issue  demanded. 
We  must  presume,  until  the  contrary  Is  made 
to  appear,  that  good  men  and  true,  who  are 
under  the  sanction  of  a  solemn  oath  to  ren- 
der a  true  verdict,  will  be  governed  by  their 
honest  Judgment  of  the  evidence,  and  that 
neither  passion  nor  prejudice  nor  the  in- 
fluence of  the  mob  nor  any  other  improper 
influence  will  be  allowed  to  swerve  them 
from  the  path  of  duty. 

It  is  greatly  to  be  regretted  that  It  should 
be  necessary  to  hold  a  trial  In  any  other 
than  a  calm  and  judicial  atmosphere.  But 
it  is  natural  that  foul  murder  or  other  bru- 
tal crime  should  arouse  excitem«it  and  in- 
dignation among  the  people,  and,  in  such  cir- 
cumstances, we  cannot  expect  normal  condi- 
tions. As  was' said  by  Mr.  Justice  Woods  in 
St^te  T.  Weldon,  91  S.  0.  36,  74  S.  E.  44: 


"Ideal  conditions,  it  Is  true,  are  not  to  be  ex- 
pected, and  verdicts  should  not  be  set  aside 
by  an  appellate  court  for  misconduct  in  a 
trial,  unless  the  evidence  is  clear  and  con- 
vincing that  extraneous  influences  so  inter- 
fered with  the  conduct  of  the  trial,  or  so 
pressed  upon  the  jury,  as  to  become  factors 
in  the  result.  A  vast  number  of  cases  might 
be  cited  to  show  that  this  court  will  refuse 
to  heed  unsubstantial  charges  that  trials 
have  not  been  fair." 

While  that  case,  which  is  relied  on  by  ap- 
pellant, had  some  points  of  similarity  t<y 
this,  in  its  most  essential  features  there  were 
marked  differences.  There  a  special  court 
was  ordered  to  try  the  defendants  soon  after 
the  crime  was  committed,  and  they  were 
tried  in  the  midst  of  intense  and  bitter  pub- 
lic excitement  against  them.  They  hjid  no 
counsel.  The  presiding  judge  appointed 
counsel  for  them  who,  on  account  of  the  mob 
spirit,  which  was  so  prevalent  that  it  invad- 
ed the  courthouse  Itself,  and  the  threats  of 
lynching .  which  he  heard  as  he  went  into  the 
courthouse  in  response  to  the  call  of  the 
presiding  Judge,  felt  constrained  to  forego 
his  right  to  demand  the  three  days  allowed 
by  law,  after  arraignment,  for  preparation 
for  trial,  and  went  into  the  trial  at  once, 
without  the  least  time  for  preparation,  or  to 
get  defendants*  witnesses,  under  compulsion 
of  the  fear  that,  If  he  did  not,  his  clients 
would  be  lynched.  During  that  trial,  the 
spectators  were  allowed  to  so  crowd  the 
space  within  the  bar,  and  press  upon  the 
court  and  jury,  that  defendants'  counsel 
could  not  see  the  witnesses  while  he  was 
cross-examining  them,  and  had  frequently  to 
call  on  the  court  to  order  the  crowd  back  so 
that  he  could  see  the  witness  he  was  cross- 
examining  ;  and  he  did  not  see  the  Jury,  be- 
cause of  the  intervening  crowd,  until  he 
stood  before  them  to  make  his  argument 
On  the  other  hand,  this  defendant  had  from 
February  21st  till  June  12th  to  prepare  for 
trial.  To  be  sure  he  was  in  the  state  peni- 
tentiary nearly  all  of  that  time,  but  he  was 
at  liberty  to  communicate  with  his  attorney 
and  his  friends,  who  were  looking  after  his 
interests.  His  stepfather  employed  counsel 
for  him — ^just  how  long  before  the  trial  does 
not  appear — but  no  point  was  made  that  he 
was  not  employed  or  could  not  have  been 
employed  long  enough  before  to  have  had 
ample  time  to  get  ready  for  trial.  The  three 
days  after  arraignment  allowed  by  law  for 
preparation  for  trial  were  demanded  and  al- 
lowed. Besides  these,  there  are  a  number 
of  other  distinguishing  features. 

[71  As  to  the  ground  of  after-discovered 
evidence:  "The  rule  is  well  settled  that  a 
motion  for  a  new  trial  on  after-discovered 
evidence  is  addressed  to  the  discretion  of 
the  circuit  court,  and  the  refusal  of  such 
motion  will  not  be  reviewed  unless  it  aiK 
pears  that  there  .was  abuse  of  discretion,  or 
that  the  exercise  of  discretion  was  controlled 
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by  aome  error  of  law.  State  y.  David,  14  S. 
0.  432;  State  v.  Workman,  15  S.  C.  547; 
Sama  y.  Hooyer,  83  S.  €.  404,  12  S.  E.  8; 
Seegers  v.  McCreery,  41  S.  C.  549,  19  S.  E. 
696;  Peeples  v.  Werner  &  Co.,  51  S.  C.  405, 
29  S.  E.  2.  Such  a  motion  must  generally 
depend  on  matters  of  fact,  over  which  this 
court  has  no  Jurisdiction  in  actions  at  law." 
State  y.  Bradford,  87  S.  C.  546,  549,  70  S.  B. 
308.  Applying  the  principles  above  stated  to 
this  case,  it  has  not  been  made  to  appear 
that  there  was  abuse  of  discretion  in  refus- 
ing the  motion,  or  that  the  exercise  of  the 
discretion  was  controlled  by  error  of  law. 
The  refusal  of  the  motion  necessarily  implied 
a  finding  of  all  the  material  facts  inyolved 
against  appellant,  and  such  findings  are  not 
reviewable.  It  is  inconceivable  that  the  ctr* 
cuit  ludge  would  have  refused  the  motion 
if  he  had  been  satisfied  by  the  evidence  that, 
for  any  of  the  reasons  assigned,  defendant 
had  not  had  a  fair  and  Impartial  trial. 

Under  the  peculiar  drcumstances  of  this 
case,  and  in  view  of  the  fact  that  a  human 
life  is  at  stake,  we  have  waived  all  formali- 
ties and  have  carefully  examined  this  record, 
as  well  as  those  of  the  former  trials,  but  we 
have  not  been  satisfied  that  the  defendant 
has  not  had  a  fair  and  impartial  trial,  and 
been  Justly  condemned. 

Therefore  it  is  the  Judgment  of  this  court 
that  the  order  appealed  from  be  affirmed, 
and  that  the  case  be  remanded  to  the  circuit 
court  for  the  purpose  of  having  another  day 
assigned  for  the  execution  of  the  sentence 
heretofore  imposed  upon  the  defendant 

Affirmed. 

GABY,  O.  J.,  and  WATTS,  J.,  concur. 
WOODS  and  FBASER,  JJ.,  disqualified. 

(91  S.  C.  477) 

GEDDINGS  V.  ATLANTIC  COAST  LINE  B. 

CO.  et  al. 

(Supreme  Court  of  South   Carolina.     June  4» 

1912.) 

1.  DaMAOBB   (I  151*)— NEaUGENCE   (I   111*)— 

Pleading — Sufficiency. 
Id  an  action  for  actual  and  punitive  dam- 
ages from  being  struck  by  a  telegraph  cross-arm 
negligently  thrown  from  a  passing  freight  train, 
the  plaintiff  was  required  to  specify  in  his  com- 
plaint the  negligence  relied  upon,  and  also  the 
groundH  upon  which  he  based  his  claim  for  pu- 
nitive damages. 

[Bd.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §§  420,  421:  Dec.  Dig.  $  151  ;•  Neg- 
ligence, CentDig.  §|  182-184;  DecDig.  $  111.*] 

2.  Railroads  ({  364 ♦)— Personal  Injuries- 
Person  ON  Right  of  Wat. 

The  fact  that  telegraph  cross-arms  were 
thrown  from  a  train  moving  at  a  rapid  rate  of 
speed  at  a  point  traveled  by  the  public  tended 
to  show  such  reckless  disregard  of  the  rights 
of  the  public  and  of  plaintiff,  a  section  hand, 
who  was  struck  by  a  cross-arm,  as  would  ren- 
der the  defendant  railroad  company  liable. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §{  1252,  1253;   Dec.  Dig.  {  364.*] 


8.  Appeal  and  Ebbob  (8  1032*)— Presenta- 
tion OF  Errob. 
A  case  will  not  be  reversed  for  error  in  re- 
fusing to  strike  out  part  of  the  complaint, 
where  it  is  not  made  to  appear  that  such  error 
was  prejudicial. 

[Ed.  Note. — For  other  case,  see  Appeal  and 
Error,  Cent  Dig.  §|  404T-4051;  Dec  Dig.  I 
1032.*] 

4.  Negligence  (|  11*)— "Willfulness." 

Willfulness  is  the  intentional  doing  of  some 
act  or  the  failure  to  do  some  act,  according  to 
one*B  own  will,  regardless  of  the  right  of  oth- 
ers, when  the  partv  knows,  "or  i»  under  legal 
obligation  to  know,  that  the  doing  or  the  fail- 
ing to  do  such  act  might  cause  injury  to  other 
persons. 

[Ed.  Note.—For  other  cases,  see  Negligeiice« 
Cent  Dig.  8  13;   Dec.  Dig.  8  ll.« 

For  other  definitions,  see  Words  and  Phia*- 
es,  Tol.  8,  pp.  7485-7480.] 

5.  Masi^  and  Sebvant  (S  188*)— Injubies 
TO  Sebvant— Person  on  Right  of  Way. 

A  railroad  company  was  liable  for  injui7  to 
a  section  man  struck  by  a  telegraph  cross-ann 
thrown  from  a  passing  freight  tram  by  an  em- 
pIoy6  of  the  telegraph  company;  the  dutr  of 
the  railroad  company  to  load  and  unload  its 
freight  being  one  which  It  could  not  so  dele* 
gate  to  the  telegraph  company  as  to  escape  lia- 
bility. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  8i  213,  224r-227;  Dec.  Dig. 
8  133.*] 

Appeal  from  Common  Pleas  Circuit  Courl 
of  Sumter  County;  R.  E.  Copes,  Judge. 

"To  be  officially  reported.*' 

Action  by  Henry  B.  Geddings  against  th^ 
Atlantic  Coast  Line  Railroad  Company  and 
others.  From  a  Judgment  for  plaintiff,  da* 
fendant  named  appeals.    Affirmed. 

See,  also,  91  S.  C.  350,  74  S.  BL  753. 

Instruction  objected  to  in  the  eighth  ex- 
ception on  account  of  the  Italicized  words: 
''Willfulness,  gentlemen  of  the  Jury,  is  th^ 
intentional  doing  of  some  act,  or  the  failure 
to  do  some  act,  according  to  one's  own  will, 
regardless  of  the  right  of  others,  when  the 
party  knows,  or  U  under  legal  obligation  to 
know,  that  the  doing  or  the  failing  to  do 
such  act  might  cause  Injury  to  other  per* 
sons." 

The  material  parts  of  the  complaint  are 
as  follows: 

"(2)  That  at  the  times  hereinafter  mention- 
ed the  plaintiff  was  working  for  the  defend- 
ant  Atlantic  Coast  line  Railroad  Company 
as  one  of  Its  section  force. 

"(3)  That  on  or  about  the  23d  day.  of  Au- 
gust, 1910,  the  plaintiff  was  working  with  said 
section  force  on  the  railroad  right  of  way  of 
the  said  Atlantic  Coast  Line  Railroad  Com- 
pany between  Alcolu  and  Manning,  near  what 
is  known  as  the  'Sixteen  Mile  Post'  That 
the  plaintiff  and  the  other  section  force  were 
engaged  in  clearing  off  the  right  of  way. 
That  while  so  engaged  a  freight  train  came 
along,  coming  from  toward  Sumter  and  go- 
ing toward  Manning.  That  said  train  was 
running  at  the  speed  of  about  30  miles  an 
hour.     That,  as  said  train  approached^  the 


•For  other  caaes  see  tame  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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plaintiff  turned  his  back  toward  the  way 
from  which  the  train  was  coming,  in  order 
to  prevent  cinders  and  smoke  from  getting 
into  his  eyes.  That  the  plaintiff  got  out  of 
the  way  of  the  train  and  stood  some  eight 
or  ten  feet  from  the  railroad  track,  with  his 
back  turned  as  aforesaid,  and  that,  while 
standing  there  and  without  any  notice  to  the 
plaintiff  whatsoever,  the  agent  of  the  defend- 
ant Atlantic  Coast  Line  Railroad  Company 
threw  from  said  train,  under  the  said  de- 
fendant's instructions,  what  is  knovm  as  a 
'cross-arm'  for  telegraph  poles,  and  struck 
the  plaintiff  below  the  knee  on  the  left  leg, 
knocked  him  down,  and  broke  his  left  leg, 
and  knocked  the  plaintiff  into  the  ditch  along 
said  right  of  way.  The  plaintiff  alleges  that 
under  the  Instructions  of  the  defendant  At- 
lantic Coast  Line  Railroad  Company  that 
said  cross-arm  and  other  cross-arms  were 
thrown  off  of  the  train  wherever  needed, 
while  going  at  Its  ordinary  speed,  for  the 
purpose  of  saving  time,  and  not  stopping 
where  It  was  necessary  to  put  off  cross-arms 
for  the  telegraph  poles.  The  plaintiff  alleges 
that  all  of  this  was  done  In  a  willful,  wan- 
ton, negligent,  and  reckless  manner  by  the 
defendant  Atlantic  Coast  Line  Railroad  Com- 
pany. 

"(4)  The  plaintiff  alleges  that  the  defend- 
ants knew  tliat  the  right  of  way  of  the  At^ 
lantic  Coast  Line  Railroad  Company  at  the 
point  herein  alleged,  and  other  points,  were 
constantly  and  with  the  knowledge  and  con- 
sent of  the  said  Atlantic  Coast  Line  Railroad 
ComiMiny  traveled  hy  the  puhUo,  me  weU  ae 
being  worked  upon  by  the  section  hands  of 
the  defendant,  Atlantic  Coast  Line  Railroad 
Comiwny,  and  knew  that  the  throwing  off  of 
said  cross-arms  while  the  train  was  running 
was  dangerous  and  liable  to  injure  the  tra^ 
eUng  public,  and  eepeoiallv  the  section  hands 
of  the  Atlantic  Coast  Line  Railroad  Com- 
pany, by  the  throwing  off  of  the  cross-arms 
in  the  manner  herein  alleged.  The  plaintiff 
further  alleges  that  the  defendants  knew 
that  he  was  standing  on  the  right  of  way 
where  he  was  required 'to  be  in  the  perform- 
ance of  his  duties  to  the  defendant  Atlan- 
tic Coast  Line  Railroad  Company  at  the  time 
he  was  hurt  aforesaid.  That  the  defendant 
Alger  Hawkins  saw  the  plaintiif  standing  on 
the  right  of  way  as  aforesaid,  or  by  the 
slightest  exercise  of  care  could  ha-ve  seen  the 
plaintiff  and  avoided  the  injury  aforesaid, 
but  without  regard  to  the  plaintiff's  rights, 
and  in  a  willful,  wanton,  reckless,  and  negli- 
gent manner  intentionally  threw  said  cross- 
arm  and  struck  and  injured  the  plaintiff  as 
aforesaid.  The  plaintiff  further  alleges  that 
it  was  negligenee  on  the  part  of  the  defend- 
ants in  running  said  train  at  such  a  rapid 
rate  of  qpeed,  and  while  so  running,  reqnir- 
iBg  and  allowing  the  throwing  off  of  said 
cro8»-arnui  on  the  right  of  way,  lipon  which 
they  knew  that  the  plaintiff  and  other  sec- 
tion hands  were  engaged  in  work,  and  upon 
whdeh  they  hnmo  the  traveUng  pubHo  eon- 


stantly  traveled,  and  that  injury  would  like- 
ly occur  to  some  of  them;  that,  notwith- 
standing this  knowledge  on  the  part  of  the 
defendants,  the  defendants  required  or  al- 
lowed the  cross-arm  to  be  thrown  as  afore- 
said, and  injured  the  plaintiff  as  aforesaid^ 
which  injury  caused  this  plaintiff  great  suf- 
fering, physical  pain,  mental  anguish,  I0S9  of 
time,  and  expense,  and  maimed  and  perma- 
nently injured  him  for  life  all  through  the 
carelessness,  recklessness,  wanton,  and  will- 
ful conduct  and  negligent  acts  of  the  defend- 
ants, to  the  damage  of  the- plaintiff  in  the 
sum  of  126,000." 

Mark  Reynolds,  of  Sumter,  and  Lucian  W. 
McLemore,  of  Florence,  for  appellant  L.  D. 
Jennings,  of  Sumter,  for  respondent 

GARY,  O.  J.  This  is  an  action  for  damag- 
es alleged  to  have  been  sustained  by  the 
plaintiff  through  the  wrongful  acts  of  the 
defendants.  The  allegations  contained  in 
the  second,  third,  and  fourth  paragraphs  of 
the  complaint  are  material  to  the  questions 
involved,  and  will  be  reports.  The  defend- 
ants denied  each  and  every  allegation  of  the 
complaint  The  jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  $3,000  actual  dam- 
ages and  $2,000  punitive  damages  against  the 
Atlantic  Coast  Line  Railroad  Company,  and 
the  said  defendant  appealed  upon  exceptions, 
which  will  be  reported. 

The  defendants  made  a  motion  to  strike 
out  the  words  in  the  complaint  which  we 
have  italicized,  but  the  motion  was  refused, 
and  thla  constitutes  the  first  assignment  of 
error. 

[1]  The  plaintiff  is  required  to  specify  in 
his  complaint  the  grounds  upon  which  he 
bases  his  cause  of  action  for  negligence; 
also,  the  grounds  ui)on  which  he  bases  his 
cause  of  action  for  punitive  damages.  The 
italicized  words  were  intended  to  allege  a 
reckless  disr^^rd  of  the  rights  of  the  travel- 
ing public  at  the  said  place  in  throwing  the 
cross-arms  from  the  train,  from  which  the 
law  imputes  malice,  towards  the  plaintiff,  or 
any  other  person  thereby  injured. 

[2]  The  fact  that  the  right  of  way  where 
the  injury  was  sustained  was  constantly,  and 
with  the  knowledge  and  consent  of  the  ap- 
pellant, traveled  by  the  public,  tends  to  show 
that  it  was  recklessness  to  throw  the  cross- 
arms  from  the  train  at  that  point 

[3]  But,  even  if  such  words  were  errone- 
ously allowed  to  remain  in  the  complaint,  the 
exceptions  raising  this  question  cannot  be 
sustained,  as  it  has  not  been  made  to  ap- 
pear that  such  error  was  prejudicial.  It  is 
conceded  by  the  appellant's  attorneys  that 
the  exceptions  assigning  error  on  the  part 
of  his  honor,  the  presiding  judge,  in  permit- 
ting the  introduction  of  testimony,  to  prove 
the  italicized  allegations,  cannot  be  sustain- 
ed, in  case  this  court  sustains  the  circuit 
court  in  refusing  to  strike  out  the  italicized 
words. 

The    next   question   for   consideration   ia 
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whether  there  was  any  testimony  tending  to 
show- that  the  plaintiff  was  entitled  to  puni- 
tive damages.  There  was  testimony  tending 
to  sustain  the  allegations  of  the  complaint  in 
this  respect 

[4]  The  next  question  which  will  be  consid- 
ered is  presented  by  the  eighth  exception.  It 
is  only  necessary  to  refer  to  the  case  of  Tolle- 
son  V.  Railway,  88  S.  C.  7,  70  S.  E.  311,  to 
show  that  this  exception  cannot  be  sustained. 
In  that  case  the  court  uses  this  language: 
"Not  only  is  the  conscious  invasion  of  the 
rights  of  another,  in  a  wanton,  willful,  and 
reckless  manner,  an  act  of  wrong,  but  that 
the  same  result  follows,  when  the  wrongdoer 
does  not  actually  realize  that  he  is  invading 
the  rights  of  another,  provided  the  act  is  com- 
mitted in  such  a  manner  that  a  person  of 
ordinary  reason  and  prudence  would  say  that 
it  was  a  reckless  disregard  of  another's 
rights." 

The  tenth  exception  raises  the  next  ques- 
tion that  will  be  considered. 

[S]  It  is  the  duty  of  a  railroad  company  to 
load  and  unload  its  freight,  and  in  the  pres- 
ent case  the  appellant  could  not  escape  lia- 
bility by  delegating  such  duty  to  the  tele- 
graph company.  We  have  so  recently  dis- 
cussed a  similar  question  that  we  deem  it 
only  necessary  to  cite  the  case  of  Reed  v. 
Railway,  75  S.  C.  162,  55  S.  B.  218,  to  show 
that  this  exception  cannot  be  sustained. 

The  last  question  to  be  determined  is  rais- 
ed by  the  eleventh  exception.  There  was 
other  testimony  besides  the  failure  of  the 
conductor  to  keep  a  proper  lookout  Un- 
loading the  cross-arms  at  tt  point  traveled 
by  the  public,  while  the  train  was  running  at 
a  rapid  rate  of  speed,  tended  to  show  a  reck- 
less disregard  of  the  rights  of  the  pubUc  and 
of  the  plaintiff. 

Judgment  affirmed. 

HYDRICK,  WATTS,  and  FRASER,  JJ., 
concur. 

WOODS,  J.,  did  not  sit  ' 
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JAMES  et  aL  v.    FERGUSON  et  al. 

(Supreme  Court  of  South  Carolina.     July  22, 

1912.) 

1.  Appeal   and    Ebrob    (I    706*)— Review— 
Obant  op  New  Teial. 

Ebcceptions  complainlog  that  the  trial  judge 
granted  a  new  trial  on  the  three  grounds  stated 
in  the  motion  are  not  reviewable,  where  it  does 
not  appear  that  the  motion  was  granted  on  all 
or  either  of  such  grounds. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2944-2947;  Dec.  Dig.  $ 
706.*] 

2.  Evidence  ({  183*)— Secondabt  Evidence 
—Lost  Deeds. 

All  parties  who  offer  a  copy  of  a  deed  in 
evidence,  in  lieu  of  the  original,  must  make 
proof  of  the  loss  of  the  original. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  $§  605-637;   Dec.  Dig.  §  183.  ♦] 


3.  Evidence  (§  183*)— Segondabt  Evidence 
—Lost  Deeds  — Proof  op  Loss  — Suffi- 

OIENCT. 

A  plaintiff  made  sufficient  proof  of  loss  of 
an  original  deed,  so  as  to  permit  him  to  offer 
a  record  copy,  where  he  testified  that  it  was 
*'out  of  his  power  to  produce*'  the  original; 
that  he  had  never  seen  it;  that,  so  far  as  he 
knew,  the  paper  was  in  the  possession  of  the 
former  attorney;  and  by  proof  that  a  member  of 
a  law  firm,  to  whom  the  clerk  of  the  court  sent 
the  original  after  it  had  been  recorded,  had 
searched  through  the  firm  papers  and  through 
the  papers  of  the  first-mentioned  attorney,  and 
that  it  was  not  found,  though  the  other  member 
of  the  firm  did  not  search  for  the  lost  instru- 
ment. 

[Ed.  Note.— For  .other  cases,  see  Evidence, 
Cent  Dig.  §§  605-637;   Dec.  Dig.  §  183.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lee  County;   Robt.  B.  Copes,  Judge. 

Action  by  Sebastian  W.  James  and  others 
against  Martha  A.  Ferguson  and  others. 
FrQm  an  order  revoking  a  nonsuit  and  grant- 
ing a  new  trial,  defendants  appeal.    Affirmed. 

L.  D.  Jennings,  of  Sumter,  for  appellants. 
A.  B.  Stuckey,  of  Sumter,  for  respondents. 

FRASER,  J.  The  following  statement  ap- 
pears in  the  case:  'This  was  a  suit  com- 
menced by  S.  W.  James,  Marion  Moise,  and 
A.  B.  Stuckey,  plaintiffs,  against  William  J. 
James,  Andrew  Reynolds  et  al.,  defendants, 
for  partition  of  several  tracts  of  land,  in- 
cluding a  90-acre  tract,  in  the  possession  of 
the  defendant  Andrew  Reynolds.  Andrew 
Reynolds  answered,  denying  that  the  plain- 
tiffs had  the  title,  or  any  other  of  the  de- 
fendants, to  the  90  acres  in  his  possession. 
The  case  was  placed  on  calendar  1  to  try 
the  issue  of  title  to  the  90-acre  tract  The 
case  was  called  for  trial,  and  trial  began  at 
Bishopville,  Lee  county,  S.  C,  on  the  26th  of 
October,  1911,  before  his  honor,  Robert  E. 
Copes,  presiding  judge.  Mr.  A.  B.  Stuckey, 
attorney  for  plaintiff,  offered  in  evidence  the 
record  copy  of  deed  of  W.  H.  Ingram,  mas- 
ter, to  W.  F.  B.  Haynsworth,  which  he 
claimed  to  be  a  link  in  the  chain  of  title  to 
the  90-acre  tract  When  this  was  offered, 
L.  D.  Jennings,  attorney  for  Andrew  Reyn- 
olds, objected,  upon  the  ground  that  the 
plaintiffs  had  not  shown  the  loss  of  the  orig- 
inal deed,  or  that  it  was  out  of  their  power 
to  produce  the  same,  or  that  they  had  not 
destroyed  or  mislaid  the  same,  or  in  any 
way  previously  put  it  out  of  their  power  to 
produce  the  same,  in  order  to  introduce  a 
copy  in  evidence.  It  further  appears  that 
the  only  plaintiff  who  has  any  interest  in 
this  branch  of  the  case  is  Sebastian  W. 
James.  The  presiding  Judge  granted  a  non- 
suit; but,  being  satisfied  that  he  had  made 
a  mistake  in  granting  It,  revoked  the  order 
and  granted  a  new  trial. 

[1]  The  motion  for  a  new  trial  was  made 
on  three  grounds.  There  are  four  exceptions, 
three  of  which  complain  that  his  honor  erred 
in  granting  the  motion  on  the  three  several 
grounds  taken  in  the  motion.    These  three 
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exceptions  cannot  be  considered,  inasmuch  as 
It  does  not  appear  that  his  honor  granted  the 
motion  on  all  or  either  of  the  grounds  of  the 
motion.  The  order  simply  states  that,  "after 
full  argument  and  upon  the  record,  I  have 
concluded  that  I  was  in  error  In  excluding 
the  copy  of  the  said  deed  In  evidence  which 
brought  about  the  order  of  nonsuit;  there- 
fore said  order  is  set  aside  and  a  new  trial 
ordered." 

[2,  3]  The  appellant's  fourth  exception  com- 
plains of  error  in  the  order  of  revocation,  on 
the  ground  that  the  original  order  was  cor- 
rect; and  appellant  claims  that  the  loss  of 
the  original  deed  of  Ingram,  master,  to  W. 
F.  B.  Haynsworth  was  not  sufBdently  prov- 
en. Was  there  sufficient  proof?  It  is  true 
that  there  were  three  plaintiffs  of  record, 
and  only  two  testified.  It  is  also  true  that 
all  the  parties  who  offer  the  copy  must  make 
proof.    Linning  v.  Crawford,  2  Bailey,  297. 

At  this  stage  of  the  case,  the  Moise  and 
Stuckey  interests  were  not  Involved,  and  they 
offered  nothing.  It  was  Sebastian  W.  James 
who  offered  the  paper,  and  he  was  examined 
and  showed  that  it  was  "out  of  his  power  to 
produce  it."  The  proof  showed  that  he  had 
never  seen  the  paper;  that,  so  far  as  he 
knew,  the  paper  was  in  the  possession  of 
his  former  attorney,  Mr.  W.  F.  B.  Hayns- 
worth. The  clerk  of  the  court,  however,  sai^ 
that,  while  he  did  not  make  the  actual  tran- 
script on  the  record,  he  had  possession  of 
the  original,  and  had  sent  it,  together  with 
the  bill  for  recording,  to  Haynsworth  it 
Haynsworth,  It  was  then  proven  that  a 
member  of  the  firm  of  Haynsworth  &  Hayns- 
worth had  searched  through  their  papers  and 
those  of  his  father,  Mr.  W.  F.  B.  Ha3ms- 
worth,  and  It  was  not  found.  It  is  claimed, 
however,  that  Mr.  Hugh  C.  Haynsworth,  the 
other  member  of  the  firm,  should  also  have 
looked,  in  order  that  all  who  may  have  had 
possession  may  purge  themselves  of  respon- 
sibility. That  is  not  the  rule.  The  Hayns- 
worths  did  not  offer  the  copy.  The  rule  that 
all  must  make  proof  applies  only  to  those 
offering  the  copy,  in  order  that  one  party  to 
a  cause  may  not  suppress  testimony. 

In  Turner  v.  Moore,  1  Brev.  236,  it  is  said 
sometimes  "very  slight  evidence  of  the  loss, 
in  cases  like  the  present,  where  the  land  has 
been  conveyed  by  the  original  grantee,  and 
has  passed  to  different  purchasers,  and  no 
proof  that  the  plaintiff  ever  had  possession 
of  the  original  grant,  ought  to  be  deemed 
sufficient  for  the  purpose  of  admitting  an 
authentic  office  copy  in  evidence." 

Why  the  record  Itself  should  have  been 
treated  as  a  copy  of  the  record  does  not  ap- 
pear ;  but  the  parties  have  so  treated  it,  and 
we  have  accepted  the  statute  as  we  find  it. 

His  honor  was  fully  Justified  In  granting 
the  order  appealed  from ;   and  It  is  affirmed. 

GABY,  0.  J.,  and  HYDRICK  and  WATTS, 
JJ.,  concur.    WOCDS,  J.,  absent 
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LAWRENCE  t.   ATLANTIC   COAST   LINE 

R.  CO.  et  al. 

(Supreme  Court  of  South  Carolina.     July  22, 

1912.) 

1.  Appeal  and   Ebbob  (§  573*)— Statement 
OP  Facts— *'Ex  Parte"  Statement. 

While,  ordinarily,  a  short  statement  of  the 
testimony,  rather  than  a  complete  transcript 
thereof,  is  sufficient  for  appeal,  where  the  par- 
ties stipulated  to  make  an  agreed  statement,  and 
the  appellant,  being  pressed  for  time,  did  not 
submit  the  statement  to  the  respondent,  it  was 
*'ex  parte,"  and  could  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2560-2566;  Dec.  Dig.  S 
573.*] 

2.  Master  and  Servant  (§  291*)— Injuries 
TO  Servant— Actions— Instructions. 

In  an  action  for  injuries  to  a  railroad  em- 
ploy4  the  court  first  instructed  that  a  failure 
to  employ  competent  servants,  by  which  a  serv- 
ant was  injured, .  would  render  the  master  lia- 
ble. At  the  request  of  the  defendant,  the  jury 
were  then  charged  that  the  master  must  fur- 
nish reasonably  safe  and  suitable  appliances  for 
its  employes,  and  that  it  could  not  be  charged 
as  an  insurer  of  the  safety  of  its  employes,  be- 
ing liable  only  for  negligence.  A  charge,  re- 
guested  by  plaintiif,  was  given  that  the  master 
must  furnish  reasonably  safe  and  suitable  ap- 
pliances, and  if  its  failure  to  do  so  is  the  prox- 
imate cause  of  an  injury  to  an  employ^,  with- 
out negligence  on  his  part,  the  master  would  be 
liable  therefor.  The  court,  of  its  own  motion, 
then  charged  that  if  the  jury  should  find  the 
defendant  guilty  of  the  negligence  charged  in 
the  complaint,  and  that  that  negligence  was  a 
proximate  cause  of  plaintiffs  injury,  it  should 
find  for  the  plaintiff;  but  if  the  plaintiff  him- 
self was  negligent,  of  if  both  the  negligence  of 
plaintiff  and  defendant  concurring  produced 
the  injury,  they  should  find  for  defendant. 
Held,  that  the  propositions  of  law  stated  are 
not  conflicting  and  irreconcilable,  and  the 
charge  was  proper. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {S  1138,  1134,  1136-1147; 
Dec.  Dig.  §  291.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;  Robert  B.  Copes,  Judge. 

Action  by  Shelley  Lawrence  against  the 
Atlantic  Coast  Line  Railroad  Company  and 
others.  From  a  judgment  for  plaintiff^  the 
Atlantic  Coast  Line  Railroad  Company  ap- 
peals.   Affirmed. 

L.  W.  McLemore,  of  Florence,  and  Mark 
Reynolds,  of  Sumter,  for  appellant.  L.  D. 
Jennings  and  J.  H.  Clifton,  both  of  Sumter, 
for  respondent 

FRASER,  J.  Appellant's  argument'  thus 
states  the  case:  "Plaintiff  respondent,  em-, 
ployed  by  defendant  appellant  as  brakeman, 
while  attempting  to  uncouple  certain  cars  in 
the  freight  train  upon  which  he  was  working, 
was,  at  Orangeburg,  S.  C,  on  June  7, 1910,  In- 
jured under  circumstances  concerning  which 
there  is  conflict  in  the  evidence.  Thereafter, 
on  October  6,  1910,  this  action  was  commenc- 
ed to  recover  damages  in  the  sum  of  $25,000 
upon  allegations  of  negligence  and  willful- 
ness In  the  several  particulars  described  in 
the  complaint  Appellant  answered,  denying 
generally  the  allegations  of  the  complaint, 
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and  alleging  respondent's  contributory  negli- 
gence and  his  acceptance  of  relief  depart- 
ment benefits  as  affirmative  defenses.  Tbe 
case  was  tried  before  bis  honor,  Jndge  Rob- 
ert E.  Copes,  and  a  Jury  at  Sumter,  on  No- 
vember 10,  1911,  resulting  in  verdict  for 
plaintiff  of  $2,500.  The  case  is  before  this 
court  on  the  exceptions  appearing  in  the  rec- 
ord." 

[1]  The  appellant  was  required,  by  order 
of  court,  to  withdraw  the  statement  in  "the 
case"  upon  which  exceptions  1,  2,  0,  7,  and  8 
were  based;  and  therefore  these  exceptions 
were  abandoned.  It  seems  that  appellant 
and  respondent  agreed  to  make  an  agreed 
statement,  and  appellant,  being  pressed  for 
time,  did  not  submit  the  statement  to  re- 
spondent It  is  not  to  be  inferred  from  this 
action  of  the  court  that  it  requires  the  print- 
ing of  the  testimony  (sometimes  hundreds 
of  pages  of  entirely  useless  testimony),  in- 
stead of  a  short  statement  of  it  The  state- 
ment here  was  stricken  out  because  it  was 
"ex  parte.**  The  appellant  said  that  the  state- 
ment was  true  in  every  word.  This  court 
does  not  doubt  it  ▲  statement  may  be  true 
in  every  word  and  still  unfair.  We  do  not 
intend  to  intimate  that  this  statement  was 
unfair.  It  was  ex  parte^  and  therefore  ex- 
cluded. 

[2]  The  appellant  consolidated  the  third, 
fourth,  and  fifth  ^ceptions,  as  follows:  "The 
remaining  exceptions,  Nos.  8,  4,  and  6,  com- 
plain of  error  in  the  charge^  in  that,  first, 
his  honor  charged  plaintiff's  seventh  request 
with  a  slight  and  unimportant  modification, 
containing,  as  we  hope  to  show,  an  utterly 
unsound  principle  of  law;  second,  that  his 
honor,  of  his  own  motion,  charged  the  Jury 
practically  to  the  same  effect;  third,  that, 
although  his  honor  charged  defendant's  third 
request,  yet  he  nevertheless  destroyed  its  ef- 
fect by  charging  plaintiff's  seventh  request, 
and  by  the  portion  of  the  charge  already 
mentioned  as  being  in  consonance  with  this 
seventh  request  Not  only  was  appellant 
deprived  of  its  right  to  have  the  Jury  prop- 
erly instructed  upon  the  questions  covered  by 
its  third  request,  but  the  case  was  submitted 
to  the  Jury  under  the  charge,  embracing  con- 
flicting and  irreconcilable  propositions  of 
law." 

His  honor  first  charged  the  Jury  a«  fol- 
lows: ."Now,  it  is  the  duty  of  the  master,  as 
he  employs  servants,  to  employ  competent 
servants,  reasonably  safe  and  competent  serv- 
ants; and  if  a  person  is  injured  on  ac- 
count of  the  master's  failure  to  employ  com- 
petent servants,  if  by  reason  of  incompetency 
a  servant  is  injured,  and  that  failure  causes 
the  injury,  the  master  would  be  liable." 

The  Jury  were  next  charged  defendant's 
third  request:  "It  is  the  duty  of  a  railroad 
company  to  furnish  reasonably  safe  and  suit- 
able appliances  for  the  use  of  its  employ^, 
and  a  reasonably  safe  and  suitable  place  to 
perform  the  same;  and  It  Is  liable  only  for 


negligence  in  failing  to  perform  this  duty. 
It  Is  not  an  insurer  of  the  safety  of  its  em- 
ployte,  but  it  is  liable  only  for  negligence. 
The  law  does  not  require  it  to  furnish  the 
most  improved  and  newest  appliances,  bnt 
only  requires  that  it  shall  furnish  those 
which  a  reasonably  careful  person  would 
provide  under  the  same  or  similar  circum- 
stances." 

His  honor,  however,  subsequently  reiterat- 
ed the  instruction  first  given,  and,  as  we 
contend,  accentuated  the  error  therein,  by 
granting  plaintifTs  seventh  request  and  giv- 
ing it  to  the  Jury  with  the  slight  modifica* 
tion  already  referred  to:  *'It  is  the  duty  of 
the  master  of  furnish  reasonably  safe  and 
suitable  appliances  to  enable  the  servant  to 
perform  his  work;  and  if  injury  result  to  the 
servant,  without  negligence  on  his  part,  on 
account  of  the  failure  of  the  master  to  per« 
form  this  <duty  to  the  servant,  then  the  mas- 
ter is  liable  for  such  injury,  if  such  failure 
is  the  proximate  cause  of  the  servant's  in- 
Jury." 

The  charge  must  be  considered  as  a  wholes 
and,  when  so  considered,  the  exertions  can- 
not be  sustained.  His  honor  commoiced  his 
charge  proper  with  a  definition  of  negligence. 
He  then,  at  the  defendant's  request,  charged 
the  Jtiry  that  the  de^fendant  was  only  liable 
for  negligence.  Then,  in  defendant's  third 
request,  he  again  told  the  Jury  "It  Is  liable 
only  for  negligence  to  perform  Its  duty.** 
Then  his  honor,  on  his  own  account,  charged 
as  follows:  "So,  gentlemen  of  the  Jury,  tf 
the  evidence  satisfies  you  by  Its  preponder* 
anoe  that  the  defendants,  or  any  one  or 
more  of  them,  were  guilty  of  negligenoe  la 
any  respect,  in  one  or  more  of  the  respecto 
alleged  in  the  complaint,  and  that  that  negli- 
gence was  the  direct  and  proximate  cause  of 
plaintiff's  injury,  thai  it  would  be  your  duty 
to  find  for  the  plaintiff;  but,  gentlemen  of 
the  Jury,  if,  on  the  other  hand,  the  evidence 
satisfies  you  that  the  plaintiff  himself  was 
negligent,  and  that  his  own  negligence  was 
the  direct  and  proximate  cause  of  his  injury, 
then  it  would  be  your  duty  to  find  for  the 
defendant  Or,  if  you  find  that  the  plaintiff 
was  guilty  of  contributory  negligence,  in  the 
sense  in  which  I  have  defined  -it  to  yon— 
that  is,  if  you  find  that  the  plaintiff  was 
negligent,  and  that  the  defendant  was  also 
negligent — and  those  two  acts  of  negligence 
combining  and  concnrring  and  moving  Uh 
gether  brought  about  the  disaster  as  the 
proximate  cause  thereof,  then,  gentlemen  of 
the  Jury,  in  that  event  it  will  be  your  duty 
to  find  for  the  defendant" 

These  are  not  "conflicting  and  Irreconcil- 
able propositions  of  law." 

In  Anderson  v.  Railway,  70  8.  O.  402,  493, 
50  S.  B.  202,  203,  this  court  says:  "The  sixth 
exception  is  as  follows:  'Because  his  honor 
erred  In  instructing  the  Jury  that  the  master 
must  furnish  the  servant  with  safe  and  suit- 
able tools  and  appliances,  and  also  furnish 
him  with  an  adequate  force  of  hands  to  do 
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tbe  woA  In  a  safe  xxiaiuier ;  and»  If  be  fails 
in  that  duty,  then  he  has  not  come  up  to  the 
measure  of  dnty  Imposed  upon  him  by  the 
law.  The  error  being,  as  it  is  respectfully 
submitted,  that  this  instruction  overlooked 
the  rule  of  law  which  requires  the  master  to 
furnish  his  servants  with  reasonably  safe 
and  suitable  tools  and  appliances,  and  with 
such  a  force  as  would  enable  him  to  do  the 
work  in  a  reasonably  safe  manner,  thereby 
fixing  a  higher  standard  of  care  than  the 
law  fixes,  and  making  this  standard  impera- 
tive upon  the  master.'  The  charge  stated  a 
correct  principle  of  law.  Hicks  v.  Railway, 
63  S.  C.  559,  41  S.  E.  753.  If  the  defendant 
desired  further  explanation  of  tids  principle, 
requests  to  that  effect  should  have  been  pre- 
sented." In  this  case  tbe  defendant  desired 
a  fuller  statement,  requested  it,  and  the  re- 
quest was  granted.  These  exceptions  are 
OTerruled. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  drcoit  court  be  affirmed. 

GARY,  O.  J.,  and  HYDRICK  and  WATTS, 
JJ.,  concur.    WOODS,  J.,  absent 


cm  Va.  775) 

BXiANABY  V.  COMMONWELII/TH. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

18,  m2.) 

1.  WlTH]»SSS      (i      S04*)— PWVIIXGB— StaTU- 

TOBT  Protection. 
A  witness  in  a  criminal  proceeding  cannot 
avail  himself  of  the  privilege   against   giving 
incriminating  testunony  aifofded  ^  Gonst  art. 

1.  i  8  (Code  1904,  p.  cdz),  where  a  statute 
gives  him  full  immunity  against  liability  to 
prosecution  for  any  unlawful  act  which  he  may 
disclose  in  such  testimony. 

[B2d.  Note.— I\>r  other  cases,  see  Witnesses, 
Dec  Dig.  I  304.*} 

2.  Witnesses  (S  304*)--Pbivilegb— Statuto- 
ry Protection.    - 

On  a  criminal  trial  a  witness  was  asked 
whether,  after  an  election,  be  t0|tifie<}  before 
tbe  grand  jury  touching  the  violation  of  any 
clause  or  part  of  Code  1904,  §  145a,  and  also 
tooching  the  violation  of  any  other  election 
laws,  to  which  he  replied  that  he  went  before 
the  grand  jury  and  testified  concerning  breach- 
es of  the  election  laws.  Held,  that  the  answer, 
considered  in  connection  with  the  question, 
showed  that  he  had  testified  relative  to  viola- 
tions of  section  145a,  an^  hence  was  entitled  to 
whatever  immunity  was  afforded  by  subsection 
9,  I  145a,  Code  Supp.  1910,  providing  that  no 
witness,  giving  evidence  in  any  prosecution  or 
other  proceeding  under  that  act,  shall  be  pro- 
ceeded against  for  any  offense  against  that  act, 
or  against  any  other  election  law,  committed  by 
him  at  or  in  connection  with  the  same  election. 

[Ed.   Note. — For  other  cases,   see  Witnesses, 
Cent.  Dig.  fiS  1051. 1052;  Dec.  Dig.  §  304.*] 

3.  CBaMivAL  luLvr  (§  42*>— Pwviij:q»— *'Pao- 
ceedino." 

A  witness  testifying  before  the  grand  jury 
relative  to  violations  of  section  145a,  Code  Supp. 
1910,  is  entitled  to  the  immnnity  afforded  by 
snbsection  9,  whether  the  grand  jury's  investi- 
gation results  in   an   indictment,  presentment, 


or  information, ;  or  not;  snch  InoQiTy  by  tbe 
grand  jury  constituting  a  '^proceeding." 

{M.  Note.—Fop  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  45-48 ;  Dea  Dig.  |  42.« 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5631-5638.] 

4.  Witnesses  (|  304*)— Pbivileg»— Statdto- 

bt  Pbotection. 
Under  such  subsection  9,  a  person  who  tes- 
tified before  the  grand  jury  relative  to  viola- 
tions of  section  145a,  Code  Supp.  1910,  at  a 
particular  election,  can  be  compelled  to  testify 
on  the  trial  of  a  person  charged  with  accepting 
a  bribe  to  vote  at  the  same  election  for  a  par- 
ticular candidate,  under  section  3853,  although 
his  testimony  incriminates  himself;  that  sec- 
tion affording  immunity  from  prosecution  un- 
der Code  1904,  8  145a,  or  any  other  election 
law,  coextensive  with  the  constitutional  priv- 
ilege of  silence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  f{  1051,  1062;   Dec  Dig.  i  304.*] 

Error  to  Circuit  Court,  I^ee  County. 

a  R.  Flanary,  a  witness  on  the  trial  of 
Dock  Burchett  for  crime,  was  adjudged  guil> 
ty  of  contempt  of  court,  and  he  brings  error. 
A^toned. 

J.  C.  Noel,  J.  W.  Orr,  and  M.  G.  My,  for 

plaintifT  in  error.  Samuel  W.  Williams. 
Atty,  Gen.,  B.  B.  Bkaggs,  and  B.  W.  Penning- 
ton, for  the  Cbmmonwealth. 

KEITH,  P.  Dock  Burchett  wi^s  indicted 
in  the  circuit  court  of  Lee  county  at  its  De- 
cember term,  1011,  for  unlawfully  and  cor- 
ruptly receiving  from  C.  R.  Flanary  $40,  un- 
der an  agreement  with  him  that  he,  the  said 
Dock  Burchett,  would  vote  for  J.  D.  Edds, 
candidate  for  clerk,  and  other  candidates  in 
said  election,  against  the  peace  and  dignity 
of  the  commonwealth.  To  this  indictment 
Burchett  pleaded  not  guilty,  whereupon  a 
jury  was  sworn  to  try  the  issue,  and  the 
commonwealth  placed  upon  the  st^nd  C.  R. 
Flanary,  and  asked  him  certain  questions 
connected  with  and  relating  to  the  offense 
charged  in  the  indictment,  which  the  witnests 
refused  to  answer,  because,  as  he  stated,  to 
answer  any  of  the  said  questions  would  ei- 
ther Incriminate  or  tend  to  incriminate  him- 
self, and  thereupon  the  court  adjudged  the 
witness  to  be  in  contempt  of  court,  and  as- 
sessed against  him  a  fine  of  $25.  for  said  al- 
leged contempt,  to  which  judgment  Flanary 
obtained  a  writ  of  error. 

The  petitioner  contends  that  the  judgment 
of  the  circuit  court  violates  section  8  of  the 
Bill  of  Rights,  article  1  of  the  Constitution 
(Code  1904,  p.  ccix),  which  declares,  that  no 
man  shall  be  "compelled  in  any  criminal  pro- 
ceeding to  give  evidence  against  himseir*; 
that  the  privilege  guaranteed  by  this  consti- 
tutional provision  relates  to  the  personal 
liberty  of  the  citizen,  and  it  is  now  a  gener- 
ally accepted  principle  that  such  constitu- 
tional provisions  should  be  liberally  con- 
strued and  given  full  force,  or  the  intent 
thereof  will  be  unavailing ;  that,  being  com- 
pelled to  answer  said  questions,  the  petition- 
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er  would  hare  been  deprived  of  this  consti- 
tutional right,  guaranteed  to  him  by  both  the 
Constitution  of  the  United  States  and  the 
Constitution  of  Virginia,  as  construed  by 
this  court  in  the  cases  of  Cullen  y.  Common- 
wealth, 65  Va.  624,  Temple  v.  Commonwealth, 
75  Va.  892,  and  Kendrlck  v.  Commonwealth, 
78  Va.  490. 

In  CuUen's  Case,  supra,  the  court  said: 
"By  the  eighth  section  of  the  bill  of  rights  of 
Virginia  a  person  is  not  only  secured  against 
giving  evidence  against  himself  on  his  own 
trial,  but  he  cannot  be  required,  on  the  trial 
of  another,  to  testify,  if  his  evidence  will 
tend  to  criminate  himself,''  and  that,  "even 
if  a  person  might  be  required  to  give  evi- 
dence on  the  trial  of  another  which  might 
tend  to  criminate  himself,  if  the  statute  af- 
forded him  a  complete  Indemnity,  by  dis- 
charging him  from  all  prosecution  for  the 
offense  (of  which  qusere),  the  act  of  October 
81,  1870  (Acts  1869-70,  c.  355),  amending 
section  1,  c.  12,  of  the  Code  of  1860,  does  not 
afford  that  indemnity,  and  therefore,  in  re- 
quiring any  person  engaged  In  a  duel  to  tes- 
tify against  another  prosecuted  for  having 
fought  such  duel,  is  unconstitutional."  It 
appears  from  that  case  that  the  point  decid- 
ed by  the  court  was  that  the  statute,  which 
it  was  claimed  afforded  iudemnity  to  the  ac- 
cused and  by  virtue  of  which  he  was  ad- 
judged guilty  in  the  hustings  court  of  the 
city  of  Richmond  for  refusing  to  testify,  was 
held  not  to  afford  a  sufficient  indemnity 
against  prosecution,  and  the  question  was 
left  undecided  as  to  whether  or  not  it  was  in 
the  power  of  the  Legislature  to  afford  him  a 
complete  indemnity  by  discharging  him  from 
all  prosecution  for  the  offense. 

In  Temple's  Case,  supra,  one  Berry  was 
indicted  for  setting  up  and  promoting  a  lot- 
tery, and  Temple  was  called  by  the  common- 
wealth as  a  witness.  He  refused  to  testify, 
upon  the  ground  that  his  answers  might  tend 
to  Incriminate  him;  but,  the  commonwealth 
relying  upon  chapter  195,  {  20,  of  the  Code  of 
1873,  as  affording  the  witness  indemnity 
from  prosecution,  a  fine  was  Imposed  upon 
the  witness,  who  brought  the  case  to  this 
court,  where  it  was  held  that  the  section  of 
the  Code  relied  upon,  "which  provides  that  a 
witness  giving  evidence  in  a  prosecution  for 
unlawful  gaming  shall  never  be  proceeded 
against  for  any  offense  of  unlawful  gaming 
committed  by  him  at  the  time  and  place  in- 
dicated in  such  prosecution,  does  not  apply 
to  a  prosecution  for  managing  and  conduct- 
ing a  lottery,  and  a  witness  cannot  be  re- 
quired to  testify  in  such  a  case  if  he  will 
thereby  criminate  himself.**  In  that  case  the 
opinion  was  delivered  by  Judge  Christian, 
and  Judge  Staples  delivered  an  opinion,  con- 
curring in  that  of  Judge  Christian,  that  the 
"indemnity  afforded  the  witness  in  prosecu- 
tions for  gaming  by  the  twentieth  section  of 
chapter  195,  Code  of  1873,  is  not  extended  to 
witnesses  In  prosecutions  for  violation  of  the 


laws  against  lottery  dealing.  Upon  that 
ground  I  think  the  witness  in  this  case  would 
not  be  compelled  to  answer  the  question  ask- 
ed him  by  the  attorney  for  the  common- 
wealth." 

Continuing,  the  Judge  said:  "If  this  were 
a  prosecution  for  unlawful  gaming,  as  defin- 
ed by  our  statutes,  I  think  the  witness  would 
be  bound  to  testify ;  for  he  is  fully  protected 
by  the  very  provisions  of  the  twentieth  sec- 
tion already  adverted  to.  It  is  very  true  I 
concurred  with  the  majority  of  the  court  In 
CuUen's  Case,  65  Va.  624;  but  the  question 
whether  the  Legislature  may  not  compel  the 
witness  to  answer  by  affording  him  ample  in- 
demnity was  left  undecided  in  that  case.  I 
wish  further  to  say  that  subsequent  reflec- 
tion has  led  me  to  entertain  considerable 
doubt  of  the  correctness  of  a  good  deal  that 
was  said  in  Cullen's  Case,  and.  If  the  occa- 
sion occurs,  I  feel  myself  at  liberty  to  recon- 
sider the  whole  subject." 

In  kendrlck  v.  Commonwealth,  78  Va.  490^ 
Kendrlck  was  sworn  and  sent  to  the  grand 
jury  to  testify  as  to  a  charge  against  Lyon 
of  unlawful  gaming,  and  refused  to  answer 
questions  propounded  by  the  grand  jury,  be- 
cause the  answer  would  tend  to  criminate 
and  disgrace  him.  A  majority  of  the  court 
held.  Judge  Fauntleroy  delivering  the  opin- 
ion, that  sections  20  and  22,  pp.  314,  815, 
subc.  10,  c.  311,  Acts  1877-78,  New  Criminal 
Procedure,  "secures  full  protection  to  wit- 
nesses testifying  in  prosecutions  for  unlaw- 
ful gaming,  and  Kendrlck  is  not  justified  in 
refusing  to  testify  on  the  ground  that  his 
answer  will  tend  to  criminate  and  disgrace 
him.** 

The  statute  under  which  indemnity  in 
that  case  was  asserted  enacts  that  "no  per- 
son, prosecuted  for  unlawful  gaming,  shall  be 
competent  to  testify  against  a  witness  for 
the  commonwealth  in  such  prosecution  touch- 
ing any  unlawful  gaming  committed  by  him 
prior  to  the  comm^icement  of  such  prosecu- 
tion; nor  shall  any  witness,  giving  evidence 
either  before  the  grand  jury  or  the  court  In 
such  prosecution,  be  ever  proceeded  against 
for  any  offense  of  unlawful  gaming  commit- 
ted by  him  at  the  time  and  place  indicated  in 
such  prosecution;  but  such  witness  shall  be 
compelled  to  testify,  and  for  refusing  to  an- 
swer questions,  may,  by  the  court,  be  fined 
a  sum  not  exceeding  five  hundred  dollars, 
and  be  imprisoned  for  a  term  not  exceeding 
six  months" ;  and  by  the  twenty-second  sec- 
tion of  the  same  act  it  Is  provided  that  "in 
a  criminal  prosecution,  other  than  for  per- 
jury or  an  action  on  a  penal  statute,  evidence 
shall  not  be  given  against  the  accused  of 
any  statement  made  by  him  as  a  witness 
upon  a  legal  examination." 

The  court  was  of  opinion  that  these  pro- 
visions of  the  law  "give  to  the  witness  full 
indemnity  and  assurance  against  any  liability 
to  prosecution  for  a  disclosure  which  he 
could  be  called  upon  to  make  as  to  his  own 
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Implicatfon  or  complicity  in  the  ualawful 
gaming  as  to  which  he  was  swom  and  sent 
to  the  grand  jury  to  testify.  It  was  the  duty 
of  the  witness  to  testify,  and,  therefore,  we 
do  not  think  the  hustings  court  erred  in  its 
judgment  complained  of." 

In  State  of  Kansas  v/  Jack,  69  Kan.  887, 
76  Pac.  911,  2  Ann.  Cas.  171,  annotated  in  1 
I/.  R.  A.  (N.  S.)  167,  it  was  held  that  the  ex- 
emption provided  by  the  Bill  of  Rights,  that 
''no  person  shall  be  a  witness  against  him- 
self,*' cannot  be  claimed  by  a  witness  when, 
by  the  terms  of  a  statute,  the  immunity  af- 
forded is  coextensive  with  the  constitutional 
priyllege  of  silence. 

In  Hale  v.  Henkel,  201  U.  8.  43,  26  Sup. 
Ct  370,  50  L.  Ed.  662,  which  construes  article 
5  of  the  amendments  to  the  Constitution  of 
the  United  States,  which  is  in  effect  identical 
with  the  provision  in  the  Virginia  Bill  of 
Rights,  it  was  held  that  "the  right  of  a  wit- 
ness to  claim  his  privilege  against  self-in- 
crimination, afforded  by  Ck>nst  U.  S.  Amend. 
5,  when  examined  concerning  an  alleged  vio- 
lation of  the  anti-trust  act  of  July  2,  1890  [26 
Stat  209,  c.  647  (U.  S.  Comp.  St.  1901,  p. 
3200)],  is  taken  away  by  the  proviso  to  the 
act  of  February  25,  1902^  [32  Stat  904,  c. 
756  (U.  S.  Oomp.  St  Supp.  1911,  p.  1313)], 
that  no  person  shall  be  prosecuted  or  be  sub- 
jected to  any  penalty  or  forfeiture  for,  or  on 
account  of,  any  transaction,  matter,  or  thing 
concerning  which  he  may  testify  or  produce 
evidence  in  any  proceeding,  suit,  or  prosecu- 
tion under  certain  named  statutes,  of  which 
the  anti-trust  act  is  one,  which  furnishes  a 
sufficient  immunity  from  prosecution  to  sat- 
isfy the  constitutional  guaranty/' 

In  a  note  to  State  v.  Jack,  supra,  very 
many  authorities  are  collated,  as  a  result  of 
which  it  seems  to  be  established  that,  "be- 
fore the  constitutional  privilege  of  silence 
could  be  taken  away  by  the  Legislature,  there 
must  be  absolute  indemnity  provided;  that 
nothing  short  of  a  complete  amnesty  to  the 
witness — ^an  absolute  wiping  out  of  the  of- 
fense 80  that  he  could  no  longer  be  prose- 
cuted for  It — ^would  furnish  that  indemnity; 
and  that  a  provision  merely  that  the  testi- 
mony of  a  witness  should  not  be  used  in  evi- 
dence against  him  did  not  secure  such  abso- 
lute immunity." 

The  law  was  so  declared  in  Counselman  v. 
Hitchcock,  142  U.  S.  547,  12  Sup.  Ct  195, 
35  L.  Bd.  1110,  where  it  was  decided  that 
nothing  short  of  absolute  immunity  from 
prosecution  could  satisfy  the  constitutional 
guaranty,  and  that  a  statute  declaring  that 
no  evidence  obtained  from  a  witness  should 
be  given  in  evidence,  or  in  any  manner  used 
against  him  or  his  property  or  estate,  in  any 
court  of  the  United  States,  in  any  criminal 
proceeding,  or  for  the  enforcement  of  any 
penalty  or  forfeiture,  did  not  supply  a  com- 
plete protection  from  all  the  perils  which 
the  constitutional  guaranty  was  designed  to 
guard,  since  it  would  not  prevent  the  use  of 


his  testimony  to  search  out  other  testimony 
to  be  used  against  him  or  his  property. 

In  Brown  v.  Walker,  161  U.  S.  591,  16  Sup. 
Ct  644,  40  L.  Ed.  819,  it  was  held  that  ex- 
empting a  witness  from  any  prosecution,  or 
any  penalty  or  forfeiture,  on  account  of  any 
transaction  to  which  he  may  testify,  suffi- 
ciently satisfies  the  guaranty  against  self-in- 
crimination. The  court  further  said  that  the 
fact  that  a  witness  cannot  be  shielded  from 
the  personal  disgrace  attaching  to  the  ex- 
posure of  his  crime  does  not  raider  a  stat- 
ute exempting  him  from  prosecution  therefor 
unconstitutional. 

.  [1]  We  consider  it,  therefore,  as  establish- 
ed that  the  case  of  Kendrick  v.  Common- 
wealth, supra,  was  correctly  decided,  and 
that,  where  the  law  gives  to  the  witness  full 
indemnity  and  assurance- against  any  liabil- 
ity to  prosecution  for  a  disclosure  which  he 
could  be  called  upon  to  make  as  to  his  own 
implication  or  complicity  in  the  unlawful  act 
as  to  which  he  was  swom  and  sent  to  the 
grand  jury  to  testify,  he  is  bound  to  answer, 
and  cannot  shield  himself  under  the  provi- 
sion of  our  Bill  of  Rights.  It  remains  to  con- 
sider whether  or  not  the  provisions  of  our 
statute  do  give  to  the  witness  that  immunity 
from  prosecution  which  he  is  entitled  to  de- 
mand before  being  called  upon  to  answer  a 
question  which  may  tend  to  incriminate  him- 
self. 

Section  145a  of  the  Code,  commonly  known 
as  the  "Barksdale  Pure  Election  Law,"  pro- 
vides that  no  candidate  ''shall  expend,  pay, 
promise,  loan,  or  become  pecuniarily  liable 
in  any  way  for  any  money  or  other  valuable 
thing  to  influence  voters  in  his  behalf,  or 
permit  the  same  to  be  so  used,  with  his 
Imowledge  and  consent,  by  his  friends  or  ad- 
herents in  any  election,  primary  or  nominat- 
ing convention:  Provided,  however,  that  no 
expenditure  made  by  any  candidate  or  his 
adherents  and  friends  for  the  purpose  of 
printing  or  advertising  in  some  newspapers, 
or  in  securing  suitable  halls  for  public 
speaking  at  a  reasonable  price,  shall  be  deem- 
ed Ulegal." 

It  will  be  observed  that  section  145a  Is  di- 
rected against  the  giver  of  the  bribe,  and  the 
Indemnity  afforded  the  person  who  testifies 
as  to  a  matter  which  may  incriminate  him  is 
found  in  subsection  9  of  section  145a,  as 
amended  (Code  Supp.  1910),  which  now  reads 
as  follows:  "No  witness  giving  evidence  in 
any  prosecution,  or  other  proceeding  under 
this  act,  shall  ever  be  proceeded  against  for 
any  offense  against  this  act,  or  against  the 
other  election  laws,  committed  by  him  at  or 
in  connection  with  the  same  election.** 

The  prosecution  of  Burchett  was  under 
section  3853  of  the  Code,  which  by  Its  own 
terms  affords  no  Immunity,  and  reads  as  fol- 
lows: "If  any  person,  directly  or  indirectly, 
give  to  a  voter  in  any  election  any  money, 
goods,  or  chattels  under  an  agreement,  ex- 
press or  implied^  that  such  voter  shall  give 
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Us  rote  for  a  particular  candidate,  or  for 
or  against  any  question  voted  on  at  any  such 
election,  such  person  shall  be  fined  not  less 
than  one  hundred  dollars  nor  more  than  one 
thousand  dollars,  or  confined  in  jail  not  less 
than  one  nor  more  than  twelve  months.  And 
the  Yoter  receiving  such  money,  goods,  or 
chattels,  in  pursuance  of  such  agreement, 
shall  be  punished  In  like  manner  with  the 
person  giving  the  same." 

It  was,  therefore,  properly  conceded  In 
argument  by  counsel  for  the  commonwealth 
that  the  conviction  of  Flanary  could  not  be 
maintained  unless  he  had  been  called  upon  to 
testify  und^  section  140a,  and  was  thereby 
brought  therefore  under  the  protection  of 
the  immunity  afforded  1^  subsection  9  of 
that  section. 

[2]  When  Flanary  wtts  put  upon  the  stand, 
he  Iras  asked,  as  has  already  beep  stated,  a 
number  of  <iue8tions,  which  are  copied  into 
the  record,  among  them  questioa  t,  whi<^  is 
as  follows:  "After  said  election  to  said  coun- 
ty, were  you  sent  as  a  witness  before  the 
grand  jury  of  Lee  county  at  tte  December 
term,  1911,  of  the  circuit  court  of  said  coun- 
ty to  give  evidence  before  iMiid  grand  Jury 
touching  the  violation  of  any  clause  or  part 
of  section  140a  6f  the  Code  of  Virginia  for 
1904,  as  amended  by  the  Acts  of  the  Qeneral 
Assembly  of  Virginia  of  1906,  and  in  force 
June  26,  1908,  and  also  touching  the  viola- 
tion of  any  other  election  laws?**  to  which 
question  the  witness  answered:  ''Yes;  I  was 
before  the  grand  Jury  at  th^  December  term, 
1911,  of  said  court,  and  theh  and  there  tes- 
tified concerning  breaches  of  the  election 
law.  I  was  compelled  to  testify  before  said 
grand  Jury  by  the  court,  because,  as  I  un- 
derstood it,  if  I  refused  to  testify  the  court 
would  have  fined  or  imxnrisoned  me  for  con- 
tempt" 

The  question  in  terms  embraces  an  inquiry 
into  the  violation  of  any  clause  or  part  of 
section  145a  of  the  Code  of  Virginia  for 
1904.  That  is  the  specific  point  of  inquiry, 
and  it  was  then  added,  "and  also  touching 
the  violation  of  any  other  election  laws.** 
The,  answer  of  the  witness  was,  "Tes;  I 
was  before  the  grand  Jury  at  the  December 
term,  1911,  of  said  court,  and  then  and  there 
testified  concerning  breaches  of  the  election 
law."  Of  what  election  law?  The  specific 
inquiry  of  the  question  was  as  to  section 
145a  of  the  Code  for  1904,  as  amended  by 
the  Acts  of  the  General  Assembly  of  Vir- 
ginia of  1908;  and  the  categorical  answer 
of  the  witness  is,  "Yes;  I  was  before  the 
grand  Inry  at  the  December  term,  1911,  of 
said  court,  and  then  and  there  testified  con- 
cerning breaches  of  the  election  law."  If 
there  could  be  any  doubt  as  to  what  election 
law  was  referred  to  by  the  witness'  answer, 
it  would  arise  rather  with  respect  to  the  in- 
quiry as  to  other  election  laws  than  section 
140a,  which  is  specifically  mentioned;  but 
we  think  it  is  manifest,  from  the  quedtion* 


asked  and  from  the  answer  given,  that  the 
witness  did  not  intend  any  such  discrimina- 
tion, but  plainly  intended  by  his  answer  to 
state  that  he  was  examined  as  to  section 
145a,  and  also  touching  the  violation  of  other 
election  laws — as,  for  instance,  section  3853 
of  the  Code. 

[8]  It  is  true  that  It  does  not  appear  that 
the  investigation  as  to  violation  of  section 
145a  resulted  in  any  indictment,  present- 
ment, or  information.  The  grand  Jury  was 
exercising  its  functions  as  an  inquisitorial 
body,  and  searching,  as  it  was  its  duty  to  do» 
into  any  and  all  violations  of  the  criminal 
laws  of  the  commonwealth,  and  especially 
those  pertaining  to  the  election  laws.  In  the 
course  of  that  Inquliy,  and  within  the  strict 
limits  of  its  duty,  if  Flanary  was  pot  upon 
the  witness  stand  and  intorogated  aa  to 
the  giving  of  brlbefii  within  tSie  purrlew  of 
section  145a,  it  matters  hOt  ttMit  the  facts 
elicited  by  the  grand  jtiry  did  not  oulminate 
in  any  prosecution  und^  that  statute.  It 
is  the  scope  and  extent  of  thd  inquiry,  and 
hot  the  use  which  was  subsequently  madb 
of  the  information  thus  elicited,  witih  which 
we  are  concerned,  and  which  is  to  determliie 
whether  or  not  the  witness  was  bfious^t 
within  the  terms  of  the  immunity  embraced 
in  subsection  9  of  section  145a. 

In  Hal6  V.  Henkel,  supira,  it  la  said  that 
the  examinatioa  of  the  witnesB  before  ih% 
grand  Jury  need  not  be  preceded  by  a  present- 
ment, indictment,  or  other  formal  charge; 
that  In  the  anmmotiing  of  witnesset  before 
a  grand  Jury  It  is  sulBcieiit  to  appHte  them 
of  the  names  of  the  parties  with  respect  to 
whom  they  will  be  called  upon  to  testify. 
Without  indicating  the  nature  of  the  charge 
against  such  persons."  Mr.  Justice  Brown, 
in  delivering  the  opinion^  ulies  the  following 
language:  "We  are  pointed  to  no  case  hold- 
ing that  a  grand  Jury  cannot  proceed  with* 
out  the  formality  of  a  written  charge.  In- 
deed, the  oath  administered  to  the  foreman, 
which  has  come  down  to  us  from  the  most 
ancient  times,  and  is  found  in  Shaftesbury's 
Trial,  8  How.  St  Tr.  769,  indicates  that  the 
grand  Jury  was  competent  to  act  solely  on 
its  own  volition.  This  oath  was  that  "yoii 
shall  diligently  inquire  and  true  present- 
ments make  of  all  such  matters,  artl(j«8» 
and  things  as  shall  be  given  you  in  charge, 
as  of  all  other  matters  and  things  as  shall 
come  to  your  owh  knowledge  touching  this 
present  service,*  etc.  This  oath  has  remain- 
ed substantially  unchanged  to  the  present 
day.  •  «  «  While  no  case  has  arisen  in 
this  court  In  whic^  the  question  has  been 
distinctly  presented,  the  authorities  In  the' 
state  courts  largely  preponderate  in  favor 
of  the  theory  that  the  grand  Jury  may  act 
upon  information  received  by  them  from  the 
examination  of  witnesses  without  a  formal 
indictment,  or  other  charge,  previously  laid 
before  them.** 
In  Hale  r.  Henkd  it  was  suggested  that 
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a  person  who  bas  tkitlfled  compalsorlly  be- 
fore a  grand  jury  may  not  be  able,  it  sub- 
sequently indicted  for  some  matter  con- 
cerning which  he  testified,  to  procure  the 
eridence  necessary  to  maintain  his  plea»  but 
that  suggestion  the  court  deemed  to  be  more 
fanciful  than  real.  "He  would  have,  not 
only  his  own  oath  in  support  of  his  im- 
munity, but  the  notes  often,  though  not  al- 
ways, taken  of  the  testimony  before  the 
grand  jury,  as  well  as  the  testimony  of  the 
prosecuting  officer,  and  of  every  member  of 
the  jury  present  It  is  scarcely  possible  that 
all  of  than  would  have  forgotten  the  general 
nature  of  his  Incriminating  testimony,  or 
that  any  serious  conflict  would  arise  there- 
frooL  In  any  event,  it  la  a  question  relate 
lug  to  the  wel^t  of  the  testimony,  which 
could  scarcely  be  considered  in  determining 
the  effect  of  the  immunity  statute^  The  dtf* 
Acuity  of  maintaining  a  case  upon  the  avail* 
able  evid^ice  is  a  danger  which  the  law  does 
not  recognize.  In  prosecuting  a  case>  or  in 
setting  up  a  def«ue^  the  law  takes  no  ac- 
count of  the  practical  difficulty  which  either 
party  may  have  in  procuring  his  testimony. 
It  judges  of  the  law  by  the  facts  which  each 
party  claims,  and  not  by  what  he  may  ul- 
timately establish.*' 

In  the  case  before  us  the  difficulty  sug- 
gested does  not  arise,  for  the  witness  himself 
proves  that  he  was  examined  touching  the 
matter  from  which  his  immunity  from  pros* 
ecution  is  held  to  flow.. 

As  to  the  inquisitorial  power  of  a  grand 
jury,  we  refer  to  what  was  said  by  this 
court  in  the  recent  case  of  In  re  Gutchin,  74 
S.  E.  403. 

We  have  thus  far  concluded  that  it  is 
within  the  power  of  the  Legislature  to  com- 
pel a  witness  to  answer  Incrimioating  ques- 
tions, if  he  is  by  law  co;npletely  protected 
against  any  prosecution  touching  the  matter 
with  respect  to  which  he  is  interrogated; 
secondly,  that  Flanary  was,  in  this  case, 
questioned  with  respect  to  the  violation  of 
section  145a,  and  thereby  became  entitled  to 
whatever  immunity  is  afforded  by  the  ninth 
section  of  that  act;  and  it  only  remains  for 
us  to  consider  whether  that  be  sufficient  to 
afford  him  that  complete  immunity  from 
prosecution  to  which  we  are  of  opinion  that 
he  is  entitled. 

[4]  The  language  of  the  immunity  clause 
is:  "No  witness  giving  evidence  in  any  pros- 
ecution, or  other  proceeding  under  this  act, 
shall  ever  be  proceeded  against  for  any  of- 
fense against  this  act,  or  against  the  other 
election  laws,  committed  by  him  at  or  in 
connection  with  the  same  election." 

Turning  again  to  Hale  v.  Henkel,  supra,  we 
find  that  the  United  States  statute  there  un- 
der consideration  provides  that  "no  person 
shall  be  prosecuted  or  be  subjected  to  any 
penalty  or  forfeiture  for  or  on  ac(5ount  of 
any  transaction,  matter,  or  thing,  concern- 
ing which  he  may  testify  or  produce  evi- 
dence, documentary  or  otherwise,  in  any  pro- 


ceeding, suit,  or  prosecution  under  said  acts,'* 
of  which  the  anti-trust  statute  is  one.  It 
will  be  observed  that  this  act  uses  the  term 
"proceeding,'*  just  as  the  act  under  consid- 
eration does,  and  Mr.  Justice  Brown,  with 
reference  to  it,  speaks  as  follows: 

"While  there  may  be  some  doubt  whether 
the  examination  of  witnesses  before  a  grand 
jury  is  a  suit  or  prosecution,  we  have  no 
doubt  that  it  is  a  'proceeding,'  within  the 
meaning  of  this  proviso.  The  word  should 
receive  as  wide  a  construction  as  is  neces- 
sary to  protect  the  witness  in  his  disclosures, 
whenever  such  disclosures  are  made  in  pur- 
suance of  a  judicial  inquiry,  whether  such 
inquiry  be  instituted  by  a  grand  jury,  or 
upon  the  trial  of  an  indictment  found  by 
them.  The  word  'proceeding*  is  not  a  tech- 
nical one^  and  is  aptly  used  by  the  courts 
to  designate  an  inquiry  before  a  grand  jury. 
It  has  received  this  interpretation  in  a  num- 
ber of  cases. 

"The  object  of  the  amendment  is  to  estab- 
lish in  express  language  and  upon  a  firm 
basis  the  general  principle  of  English  and 
American  jtirisprudence  that  no  one  shall  be 
compelled  to  give  testimony  which  may  ex- 
pose him  to  prosecution  for  crime.  It  is  not 
declared  that  he  may  not  be  compelled  to 
testify  to  facts  which  may  impair  his  repu- 
tation for  probity,  or  even  tend  to  disgrace 
him;  but  the  line  is  drawn  at  testimony  that 
may  expose  him  to  prosecution.  If  the  tea* 
timony  reUte  to  criminal  acts  long  since 
past,  and  against  the  prosecution  of  which 
the  statute  of  limitations  has  run,  or  for 
which  he  has  already  received  a  pardon  or 
is  guaranteed  an  immunity,  the  amendment 
does  not  apply." 

We  have  the  very  high  authority,  there* 
fore,  of  the  Supreme  Court  of  the  United 
States,  that  If  a  witness  has  been  called 
upon  to  testify  before  a  grand  jury  in  any 
proceeding  before  that  body,  although  there 
may  be  no  indictm^t,  presentment,  or  in- 
formation, but  merely  an  inquiry  instituted 
by  the  grand  jury  itself,  the  witness  is  enti- 
tled to  invoke  the  benefits  of  the  laws  which 
shield  him  from  prosecution. 

In  this  case  the  witness,  having  testified 
under  section  145a,  by  the  terms  of  subsec- 
tion 9  can  never  be  proceeded  against  for  of- 
fenses against  that  act,  "or  against  the  oth- 
er election  laws,  committed  by  him  at  or  in 
connection  with  the  same  election."  The  im- 
munity is  as  complete  with  respect  to  of- 
fenses against  other  election  laws  as  it  is 
with  respect  to  an  offense  against  the  par- 
ticular act  within  the  terms  of  which  the 
Immunity  is  found. 

We  conclude,  therefore,  to  use  the  lan- 
guage of  the  court  in  Kansas  v.  Jack,  supra, 
that  by  the  terms  of  our  statute  the  im- 
munity afforded  is  coextensive  with  the  con- 
stitutional privilege  of  silence,  from  which 
it  follows  that  the  judgment  of  the  circuit 
court  must  be  affirmed. 

Affirmed. 
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GLITMEKT  t.  ADAMS  BROS.-PAYNES 

CO.,  Inc. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

13,  1912.) 

1.  Corporations  (§  398*)— Powers— Officers. 

The  powers  of  a  corporation,  so  far  as  it 
deals  with  third  i)ersons,  are  primarily  lodged 
in  its  board  of  directors,  from  which  source  the 
officers,  expressly  or  by  implication,  derive  the 
authority  bestowed  on  them. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent,  Dig.  Sf  1592-1594;    Dec.  Dig.  J  398.*] 

2.  Corporations   ({   398*)— Offiobrs— Presi- 
dent—PowBRa 

The  office  of  president  of  a  corporation  con- 
fers of  itself  no  power  to  bind  the  corporation 
or  control  its  property,  and  the  power  of  the 
president  as  agent  must  be  conferred  by  the 
board  of  directors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §f  1592-1594;   Dec  Dig.  |  398.»] 

3.  Mechanics'  IjIBns  (|  &•)— Statutes-Con- 
struction. 

The  remedial  portion  of  the  mechanic's  lien 
•tatute,  providing  for  enforcing  a  lien  after  it 
is  perfected,  must  be  liberally  construed,  while 
the  portion  dealing  with  the  right  to  the  exist- 
ence of  a  lien  must  be  strictly  construed. 


[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  ||  3,  5;   Dec,  Dig.  §  5.*] 

4.  Mechanics'  Liens  (§f  154,  157»)— Veri- 
fied Account— Sufficiency  of  Verifica- 
tion. 

Under  Code  1904,  H  2476,  2477,  declaring 
that  to  perfect  a  lien  an  account  must  be  filed, 
yerified  by  the  oath  of  the  '^claimant,  or  his 
agent,"  the  verification  of  the  account  by  the 
claimant  or  his  agent  is  an  essential  require- 
ment  to  the  perfection  of  a  lien,  and  where  a 
corporation  is  a  claimant,  a  verification  by  its 
president  is  insufficient  to  perfect  a  lien,  unless 
the  affidavit  avers  that  he  is  the  agent  of  the 
corporation  for  that  purpose,  and  a  defect  in 
the  affidavit  arising  from  a  failure  to  aver  the 
fact  of  agency  is  not  within  section  2478,  pro- 
viding that  no  inaccuracy  in  the  account  filed 
or  in  the  description  of  the  property  to  be 
covered  by  a  lien  shall  inyalidate  the  lien. 

[E3d.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  |S  261-267,  268-274;  Dec. 
Dig.  i§  154, 157.*] 

6,  Mechanics'  Liens  (§  258*)— Want  of  Ju- 
risdiction. 

Where  a  court  of  equity,  in  a  suit  to  en- 
force a  mechanic's  lien,  may  not  enforce  a  lien 
for  the  failure  of  the  claimant  to  properly  verify 
the  account,  it  has  no  jurisdiction  to  afford  re- 
lief, and  the  bill  must  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |f  452-454;  Dec.  Dig.  | 
25a»] 

Buchanan,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Appomattox 
County. 

Suit  by  the  Adams  Bro8.-Payne8  Company, 
Incorporated,  against  one  Clement.  From  a 
decree  oyerruling  a  demurrer  to  the  bill,  and 
from  a  final  decree  for  plaintiff,  defendant 
appeals.     Reyersed,  and  bill  dismissed. 

Caskie  &  Caskie,  for  appellant  F.  0. 
Moon,  Sackett  &  Sackett,  and  R.  C.  Black- 
ford, for  appellee. 


HARRISON,  J.  The  bill  In  this  case  was 
filed  by  the  appellee  corporation  for  the  pur- 
I)ose  of  asserting  and  enforcing  an  alleged 
mechanic's  lien  against  certain  real  estate 
of  the  appellant  A  demurrer  to  the  bill  by 
the  appellant  was  overruled,  and  upon  the 
final  hearing  a  decree  was  entered  in  favor 
of  a  receiver  appointed  by  the  court  for 
$367.39,  the  balance  due  from  the  appellant, 
and  provision  made  for  the  sale  of  her  prop- 
erty to  satisfy  the  same.  From  the  decree 
overruling  the  demurrer,  and  the  final  de- 
cree, this  appeal  was  allowed. 

The  first  assignment  of  error  is  to  the  ac- 
tion of  the  circuit  court  in  overruling  the 
demurrer  to  the  bllL  The  ground  of  de- 
murrer was  that  the  alleged  mechanic's  Hen 
was  not  supported  by  proper  affidavit,  and 
was,  therefore,  void  and  of  no  effect;  that 
in  support  of  an  account  constituting  the 
basis  for  a  mechanic's  lien  the  statute  re- 
quires the  same  to  be  verified  by  the  affi- 
davit of  the  "claimant  or  his  agent,"  where- 
as, in  this  case,  the  afildavit  was  made  by 
C.  S.  Adams,  the  president  of  the  plaintiff 
corporation,  and  contains  no  averment  of 
Quy  agency  on  the  part  of  the  affiant,  and 
that  it  cannot  be  implied  that  the  president 
of  the  appellee  corporation  was,  by  virtue  of 
his  office,  its  agent  to  make  the  required 
affidavit 

Section  2475  of  the  Code  provides  that  all 
lumber  dealers  and  other  persons  furnishing 
materials  for  the  construction  of  any  build- 
ing shall  have  a  lien,  **if  perfected  as  here- 
inafter provided,'*  upon  such  building  or 
structure. 

Sections  2476  and  2477  provide  that,  among 
other  steps  necessary  to  perfect  such  lien, 
an  account  shall  be  filed  by  the  general  or 
subcontractor,  as  the  case  may  be,  showing 
the  amount  and  character  of  the  materials 
furnished,  the  prices  charged  therefor,  the 
payments  made,  if  any,  and  the  balance  due, 
verified  by  the  oath  of  the  "claimant  or  his 
agent" 

Adams  Bros.-Payne8  Company  is  a  corpo* 
ration,  and  the  language  of  the  affidavit  at- 
tached to  the  account  which  constitutes  the 
basis  of  the  proceeding  is  that  "C.  S.  Adams, 
the  president  of  Adams  Bros.-Payne8  Com- 
pany, a  corporation,  this  day  personally  ap- 
peared before  me  in  my  said  city,  and,  being 
by  me  first  duly  sworn,  made  oath  to  the 
correctness  of  the  foregoing  account" 

[11  The  contention  of  the  appellee,  that 
the  president  of  a  corporation  is  necessarily 
its  agent  for  the  purpose  of  making  the  af- 
fidavit required  in  this  case,  cannot  be  sus- 
tained. The  general  doctrine  is  well  settled 
that  the  powers  of  a  private  corporation,  so 
far  as  its  dealings  with  third  persons  are 
concerned,  are  primarily  lodged  In  its  board 
of  directors,  from  which  source  the  officers, 
either  expressly  or  by  implication,  derive 
such  measure  of  authority  as  may  be  be- 
stowed upon  them. 
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[2]  With  respect  to  the  powers  of  the 
president  of  a  corporation  it  is  said:  "The 
office  itself,  however,  confers  no  power  to 
bind  the  corporation  or  control  its  property. 
The  president's  power  as  an  agent  must  be 
sought  in  the  organic  law  of  the  corporation, 
In  a  delegation  of  authority  from  it,  directly 
or  through  its  board  of  directors  formally 
expressed  or  implied  from  a  habit  or  custom 
of  doing  business/'  10  Cyc.  903;  2  Cook  on 
Corp.  (5th  Ed.)  §  716;  Morawetz  on^  Private 
Corp.  §  537.  See,  also,  Crump  v.  U.  S.  Min- 
ing Co.,  48  Va.  352,  56  Am.  Dec.  116;  Hodge 
V.  Bank,  63  Va.  60. 

"The  implied  powers  of  the  president  of 
a  corporation  depend  upon  the  nature  of  the 
company's  business  and  the  measure  of  au- 
thority delegated  to  him  by  the  board  of  di- 
rectors. It  seems  that  a  president  has  no 
greater  power,  by  virtue  of  his  office  merely, 
than  any  other  director  of  the  company,  ex- 
cept that  he  is  the  presiding  officer  at  the 
meeting  of  the  board.  The  Supreme  Court 
of  New  Jersey  said:  'Di  the  absence  of  any- 
thing in  the  acts  of  incorporation  bestowing 
special  power  upon  the  president,  he  has 
from  his  mere  official  station  no  more  con- 
trol over  the  corporate  property  and  funds 
than  any  other  director.  The  aif  airs  of  cor- 
porate bodies  are  within  the  exclusive  con- 
trol of  their  board  of  directors,  from  whom 
authority  to  dispose  of  their  estates  must  be 
derived.' "  1  Morawetz  on  Private  Corp.  | 
537. 

In  the  case  of  Lancaster  v.  Barton,  92 
Va.  615,  24  S.  E.  251,  where  the  question 
was  as  to  the  sufficiency  of  an  affidavit  to 
a  bill  which  had  to  be  verified  by  the  oath 
of  the  plaintiff,  and  it  appeared  of  record 
that  the  party  objecting  had  shown  by  his 
own  witness  that  the  bill  was  signed  and 
sworn  to  by  each  of  the  plaintiffs  in  his 
proper  person,,  it  was  held  to  be  sufficient; 
the  court  saying,  however,  that  **the  better 
practice  was  for  the  certificate  to  show  on 
its  face  that  the  bill  was  sworn  to  by  the 
plaintiff,  and  not  leave  that  fact  to  be  sup- 
plied by  evidence  aliunde."  Since  that  de- 
cision this  court  has  repeatedly  held  that,  if 
the  affiant  bore  the  relation  of  agent  to  the 
plaintiff,  the  fact  must  be  averred  in  the 
affidavit 

In  the  case  of  Merriman  v.  Thomas,  103 
Va.  24,  48  S.  E.  490,  in  construing  section 
3286  of  the  Code,  which  provides  that,  if  in 
an  action  of  assumpsit  the  account  sued  on 
is  verified  by  an  affidavit  made  by  "the  plain- 
tiff or  his  agent,"  no  plea  in  bar  shall  be 
received  -unless  accompanied  by  a  like  coun- 
ter affidavit,  this  court  held  that  the  word 
"bookkeeper"  did  not  import  agency,  and 
that  the  affidavit  of  the  plaintiff's  bookkeep- 
er, without  more,  was  not  a  compliance  with 
the  statute.  The  court  says:  "The  statute 
makes  an  innovation  upon  the  established 
mode  of  procedure  in  such  cases,  and  the 
plaintiff,  in  order  to  take  advantage  of  it, 


must  proceed  in  accordance  with  its  provi- 
sions. The  affidavit  can  only  be  made  by 
the  plaintiff  or  his  agent." 

The  court  also  in  that  case  quoted  with 
approval  2  Cyclopedia  of  Law  &  Procedure, 
page  5,  where  it  is  said,  concerning  affidavits 
and  who  may  make  them:  "In  determining 
this  question,  reference  must  always  be  had 
to  the  statutes  and  the  rules  of  court  govern- 
ing the  particular  affidavit.  Thus,  where  a 
statute  specifically  points  out  who  may  make  a 
certain  affidavit,  it  can  be  made  by  no  other 
than  those  specified."  The  court  adds:  "If 
the  statute  had  prescribed  that  the  affidavit 
should  be  made  by  the  plaintiff  in  person, 
then  it  could  have  been  made  by  no  one  else, 
and,  when  it  is  declared  that  it  must  be  made 
by  the  plaintiff  or  his  agent,  the  courts  must 
be  content  to  construe  the  language  employed. 
•  •  •  While  a  bookkeeper  may  be,  and 
often  is,  the  agent  of  his  employer,  the  word 
does  not,  ex  vl  termini,  import  that  relation, 
and,  in  the  absence  of  averment  in  the  affi- 
davit that  it  exists,  the  courts  cannot  by  in- 
tendment enlarge  the  ordinary  signification  of 
the  word,  so  as  to  bring  it  within  a  class  to 
which  it  may  or  may  not  belong." 

In  the  case  of  Taylor  v.  Sutherlln-Meade 
Co.,  107  Va.  787,  60  S.  E.  132,  this  court  held 
that  it  could  not  say,  as  a  matter  of  law 
and  in  the  absence  of  averment,  that  the 
term  "secretary  and  treasurer"  necessarily 
imported  the  relation  of  agency  between  such 
officer  and  his  corporation,  within  the  intend- 
ment of  the  attachment  laws  of  this  state, 
which  require  the  affidavit  to  be  made  by  the 
"plaintiff^  his  agent  or  attorney";  that  if  he 
was  in  fact  such  agent  it  should  have  been 
averred  in  the  affidavit  Upon  petition  for 
rehearing  in  that  case,  we  were  asked  to  re- 
mand the  case  to  the  lower  court  for  the 
purpose  of  enabling  the  appellants  to  prove 
the  agency  of  the  "secretary  and  treasurer." 
This  was  denied,  upon  the  ground  that  Juris- 
diction of  attachments  in  equity  was  acquired 
alone  by  force  of  the  affidavit,  and  that  on 
appeal,  in  a  case  founded  on  an  insufficient 
affidavit  this  court  could  only  abate  the  at- 
tachment and  dismiss  the  proceeding,  in  the 
absence  of  application  to  amend  the  affidavit 
in  the  trial  court. 

In  the  more  recent  case  of  Damron  ft 
Kelly  V.  Bank,  112  Va.  544,  72  S.  B.  153,  the 
same  conclusion  was  reached  with  respect 
to  affidavits  made  in  support  of  attachment 
proceedings,  in  the  one  case  by  the  vice 
president  of  a  corporation,  and  in  the  other 
by  a  director  of  the  same  corporation;  the 
court  holding  that  neither  the  vice  president 
nor  the  director  of  a  bank  was  such  an  agent 
of  the  corporation,  in  contemplation  of  the 
attachment  laws,  as  to  authorize  either  of 
them,  by  virtue  of  his  office,  without  other  au- 
thority, to  make  the  required  affidavit,  and 
further  holding  that  correct  practice  required 
the  affidavit  to  aver  that  the  affiant  was  the 
"plaintiff,  his  agent  or  attorney,"  if  such  was 
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the  fact,  and  tbat  compliance  with  the  rule 
Imposed  no  undue  hardship,  as  a.  corpora- 
tion could  appoint  as  many  agents  as  It 
pleased  with  specific  authority  to  make  such 
affidavits. 

[S]  The  appellee  contends  that  affidavits  in 
attachment  proceedings  might  be  held  de- 
fective, whereas  a  different  rule  would  ob- 
tain as  to  mechanics*  liens,  when  a  more 
liberal  construction  is  to  be  applied.  There 
Is  no  difference  in  the  rule  of  construction  In 
the  two  cases,  when  that  portion  of  the  me- 
chanic's lien  statute  which  prescribes  the 
method  of  perfecting  the  lien  is  being  con- 
strued. The  remedial  portion  of  the  statute, 
which  provides  for  enforcing  the  lien  after 
it  is  perfected,  is  to  be  liberally  construed; 
but  that  portion  dealing  with  the  right  to 
the  existence  of  the  lien  is  to  be  strictly  con- 
strued. 

This  distinction  as  to  construction  is  laid 
down  In  20  A.  &  B.  Ency.  of  Law  (2d  Ed.)  p. 
278,  where,  after  reviewing  the  authorities 
on  the  question  of  the  method  of  construc- 
tion of  mechanic's  lien  statutes,  the  conclu- 
sion is  reached,  under  the  heading  of  "The 
Safe  Rule,"  that  "the  nearest  approach  to  a 
general  rale  which  can  be  safely  laid  down 
would  seem  to  be  that  the  remedial  portion 
of  mechanie's  lien  statutes  should  be  liberal- 
ly construed,  but  that  the  other  parts,  those 
upon  which  the  right  to  the  existence  of  a 
lien  depends,  being  in  derogation  of  the  com- 
mon law,  should  be  strictly  construed." 

This  rule  of  construction  has  been  clearly 
recognized  by  this  court  in  the  case  of  Bris- 
tol Iron,  etc.,  Go.  t.  Thomas,  93  Va.  396,  400, 
401,  25  S.  to.  110,  112,  where  It  is  said:  "The 
statute  upon  this  subject  is  remedial  in  its 
nature,  and  while  courts  require  a  strict 
compliance  with  all  the  statute  prescribes 
for  the  completion  or  perfection  of  the  lien, 
and  cannot  by  construction  supply  any  fail- 
ure or  omission  on  the  part  of  the  claimant, 
and  to  this  extent  may  he  said  to  place  a 
strict  construction  upon  the  statute,  as  be- 
ing an  innovation  upon  the  common  law,  yet 
when  the  mechanic  has  done  all  that  it  is 
necessary  for  him  to  do,  has  performed  the 
work  or  supplied  the  material,  and  perfect- 
ed his  lien  therefor  in  the  prescribed  mode, 
the  duty  of  the  court  is  to  see  that  those 
whom  the  law  intended  to  protect  shall  en- 
Joy  the  advantages  which  it  confers." 

In  Trustees  v.  Davis,  85  Va.  193,  7  S.  E. 
245,  In  speaking  of  the  provisions  for  per- 
fecting mechanics*  liens,  it  is  said:  '*These 
provisions  of  the  statute  are  indispensable 
to  the  creation  of  the  lien,  and  hence,  if 
one  of  them  be  not  complied  with,  no  lien  is 
acquired." 

And  in  Shackleford  v.  Beck,  80  Va.  573, 
577,  referring  to  those  portions  of  the  me- 
chanic's lien  statutes,  the  court  says,  the 
statute  has  "prescribed  in  express,  plain,  and 
unmistakable  language  the  way^  and  the 
only  way,  in  which  the  purpose  It  had  in 


view  can  be  effected.  •  •  •  It  Is  pure- 
ly a  creation  of  the  statute,  and  it  mnst  be 
availed  of,  if  at  all,  upon  the  terms  and 
conditions  which  the  statute  prescribes." 
And  on  page  579  it  is  said:  "As  the  law  calls 
for  nothing  unreasonable  at  the  hand  of  him 
who  would  fasten  an  incumbrance  upon  the 
property  of  his  neighbor,  no  just  ground  of 
complaint  is  afforded  by  insisting  upon  a 
rigid  adherence  to  its  provisions." 

The  appellee  relies  upon  section  2478  of 
the  Code  as  showing  that  the  Leg^lslature  In- 
tended a  very  liberal  construction,  and, 
therefore,  that  the  affidavit,  though  not  in 
strict  compliance  vrlth  the  statute,  would 
be  good.  That  section  provides  that  "no  In- 
accuracy in  the  account  filed,  or  In  the  de- 
scription of  the  property  to  be  covered  by 
the  lien,  shall  invalidate  the  lien,"  ete 

The  Legislature  having  designated  bat 
two  defects  that  conld  be  disregarded,  it 
would  seem  that  under  the  doctrine  of  '*in- 
elusio  nnlus,  exeluslo  alterins,"  It  intend- 
ed that  defects  not  mentioned  were  to  be  re- 
garded. 

[4, 1]  In  conclusion,  and  in  the  light  of 
the  authorities  cited,  we  are  of  opinion  that 
the  verification -of  the  account  by  the  affi- 
davit of  the  "claimant  or  his  agent"  is 
one  of  the  essential  requirements  of  the 
statute  in  perfecting  a  mechanic's  lien;  that 
the  president  is  not,  by  virtue  of  his  office, 
the  agent  of  his  corporation  to  make  such 
an  affidavit;  and  that  unless  the  affidavit, 
when  made  by  the  president,  avers  that  he 
is  in  fact  the  agent  of  tlie  corporation  for 
that  purpose,  the  Uen  is  not  perfected,  and, 
therefore,  does  not  exist  There  being  no 
lien,  a  court  of  equity  is  without  Jurisdic- 
tion to  afford  relief,  and  the  bill  must  be 
dismissed. 

For  these  reasons,  the  decrees  complained 
of  must  be  reversed,  the  demurrer  sustained, 
and  the  bill  dismissed,  with  costs. 

Reversed. 

KEITH,  P.,  absent 

BUCHANAN,  J.  (dissenting).  The  action 
of  the  court  in  overruling  the  demurrer  to 
the  bill  is  assigned  as  error.  The  ground  of 
the  demurrer  to  the  bill,  which  was  filed  to 
enforce  a  mechanic's  lien.  Is  that  the  Hen  Is 
void  because  not  supported  by  the  proper  af- 
fidavit 

The  Code  provides  that  in  order  to  perfect 
such  lien  the  contractor  or  subcontractor 
(sections  2476,  2477)  shall,  among  other 
things,  file  in  the  clerk's  office  of  the  proper 
court  "an  account  showing  the  amount  and 
character  of  the  work  done  or  materials  fur- 
nished, the  prices  charged  therefor,  the  pay- 
ments made,  if  any,  and  the  balance  due, 
verified  by  the  oath  of  the  claimant  or  his 
agent,  with  a  statement  attached  declaring 
his  intention  to  claim  the  benefit  of  said 
ilien.    •    •    ••• 
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Tlie  afDdaTlt»  the  sufflciaicy  of  wblch  Is 
denied,  la  afi  foUowa:  *%  Josephine  O.  Yea1> 
man,  a  notary  imblic  in  and  for  the  city  of 
Lynchbntg,  in  the  state'of  Virginia,  do  here- 
by certify  that  O.  S.  Adams,  the  president 
of  Adams  Bros.-Payiies  Company,  a  corpo- 
ration, this  day  personally  appeared  before 
me  in  my  said  city,  and,  bein^  by  me  first 
dnly  sworn,  made  oath  to  the  correctness  of 
the  foregoing  account." 

The  objection  made  to  the  affidavit  is  that 
it  was  'inade  by  C.  S.  Adams,  presld«it  of 
the  plaintiff  corporation,  and  contains  no 
averment  of  any  agency  on  Hxe  i>art  of  said 
Adams.  The  mere  nse  of  the  term  'preid* 
dent'  does  not  imply  such  agency." 

Assuming,  bnt  not  deciding,  that,  where 
an  affidavit  Is  made  by  a  person  as  agent 
of  a  corporation,  the  fact  that  he  is  such 
agent  must  be  stated  or  averred  in  the  affi* 
davit,  where  it  is  made  by  the  president  of 
the  corporation,  as  well  as  where  it  is  made 
by.  its  bookkeeper,  as  in  Merriman  v.  Thorn* 
as,  108  Va.  24,  48  S.  E.  490,  or  hy  its  seere- 
tary  and  treasurer,  as  in  Taylor,  Receiver, 
eta,  V.  Sntherlin-Meade  Tobacco  Co.,  107  Va. 
t87,  60  8.  S.  132,  or  by  tts  vice  president,  or 
its  director,  as  in  Damron  &  EeHy  v.  Citl- 
aens"  Nat.  Bank,  112  Va.  544,  72  8.  B.  163, 
it  does  not  follow,  as  it  seems  to  me,  that 
the  affidavit  in  question  is  not  suffl<dent. 
The  statute  expressly  provides  that  the  affi- 
davit required  can  be  made  in  either  of  two 
ways — by  the  claimant  himself,  or  by  his 
agent  It  is  not  denied,  and  if  it  were  the 
contrary  has  been  expressly  decided  (Has- 
kin  Co.  V.  Cleveland  Co.,  94  Va.  439,  447, 
26  S.  B.  878),  that  a  corporation  is  within 
the  meaning  and  entitled  to  the  benefits 
of  our  mechanic*s  lien  law.  Since  a  cor- 
poration may  be  a  mechanic's  lien  claim- 
ant, why  cannot  the  affidavit  required  be 
made  by  it  through  its  president,  as  well 
as  by  an  agent  expressly  authorlssed  to  make 
it?  To  hold  otherwise  would  be,  as  was  said 
by  the  Court  of  Errors  and  Appeals  of  the 
state  of  New  Jetsey  in  passing  upon  the 
sufficiency  of  an  affidavit  made  under  a  chat- 
tel mortgage  statute,  which  provided  that 
the  affidavit  required  might  be  made  by 
the  holder  of  the  mortgage  or  his  agent  or 
attorney,  to  rest  the  decision  upon  "the  de- 
nial of  the  right  of  a  corporation  to  be  a 
holder  within  the  meaning  and  entitled  to 
the  benefits  of  the  statute,  or  else  upon  the 
assumed  right  of  the  court  to  nullify  one 
of  the  tiiree  modes  by  which  the  Legislature 
has  allowed  the  affidavit  to  be  made/'  Am. 
Soda  Fountain  Co.  v.  Stolzenbach,  75  N.  J. 
Law,  721,  725,  68  Aa  1078,  1080  (16  L.  R.  A. 
[N.  fi.]  708,  127  Am.  St.  Rep.  822). 

The  decision  cannot  be  restied  on  the  for- 
mer alternative;  for,  aa  we  have  seen,  a 
corporation  is  within  the  meaning  of  and 
entitled  to  the  benefits  of  the  statute.  It 
cannot  be  rested  on  the  latter  alternative, 
imleas  it  be  that  a  Corporation  cannot  make 


such  affidavit  per  se,  but  only  per  alium — 
by  an  agent  It  is  true  that  a  corporation 
cannot  perform  the  acts  required  of  a  me- 
chanic's lien  claimant,  except  through  some 
agency  or  some  agent  It  cannot  make  out 
and   file   the   account   required   by    section 

2476,  or  give  the  notice  required  by  section 

2477,  any  more  than  it  can  make  the  affi- 
davit required  by  both  sections,  except  by 
some  agency  or  agent ;  but  it  does  not  follow 
that,  because  it  must  use  some  agency  in 
performing  those  acts,  it  is  not  doing  them 
per  se,  but  is  acting  per  alium.  The  corpo- 
ration may  make  out  and  file  the  account 
and  give  the  notice  required  through  its  own 
administrative  officers-~''it8  inherent  agen- 
cies," as  they  are  sometimes  called — or  it 
may  cause  those  things  to  be  done  by  a  per- 
son specially  authorized  to  do  them.  In  the 
one  case,  it  is  doing  the  acts  itself ;  in  the 
other,  iU  authorieed  agent  is  doing  the  acts 
for  it 

The  distinction  between  these  two  modes 
of  acting  is  clearly  stated  by  Judge  Dill  In 
delivering  the  opinion  of  the  Court  of  Er- 
rors and  Appeals  of  the  state  of  New  Jer- 
sey in  the  case  of  American  Soda  Fountain 
Go.  V.  Stolzenbacb,  supra.  He  says:  'The 
fallacy  of  the  argument  of  the  defendant 
In  error  is  that  it  fails  to  note  the  distinc- 
tioB  between  a  corporate  act,  performed 
through  the  intermediation  of  a  person  iH>e* 
daily  empowered  to  act  as  its  agent  or  its 
attorney,  and  a  like  act  done  immediately  by 
the  corporation^  through  its  administrative 
officers — its  inherent  agencies.  The  right  of 
an  artificial  person  to  empower  and  employ 
agents  or  attorneys  is  identical  with  that  of 
a  natural  person— each  is  governed  alike  by 
the  law  of  principal  and  agent  The  funda- 
mental difference  between  the  natural  and 
the  artificial  person  is  that  the  latter,  even 
when  not  acting  as  principal  through  the  in- 
termediation of  an  agent,  acts  through  some 
agency  inherent  in  its  corporate  form.  Nor- 
mallyt  such  agency  inheres  in  the  natural 
persons  who  hold  and  administer  the  offices 
of  the  corporation.  The  analogy  of  a  natu- 
ral body  having  a  head  and  members  holds 
good  in  the  case  of  the  artificial  body;  the 
common  and  declared  law  recognizing  that 
the  officers  are  the  means,  the  hands,  the 
head,  by  which  corporations  normally  act. 
Bank  of  Toronto  v.  McDougall,  15  U.  C.  C.  P. 
475,  482.  The  very  word  'officer*  has  this 
precise  meaning.  Webster  gives  the  ety- 
mology of  the  word  as  'ops,'  help,  and 
'facere,'  to  do  or  make.  Hence,  when  a  cor- 
poration does  not  go  outside  of  its  corpo- 
rate machinery  and  capacity  in  doing  a  cor- 
porate act,  it  is  a  confusion  of  terms  and 
of  ideas  to  say  that  it  is  acting  through  an 
agent,  when  the  fact  is  that  it  Is  acting 
through  an  agency,  and  in  chief.  This  dis^ 
tinction  is  not  merely  verbal,  and  hence 
trivial,  but  on  the  contrary,  marks  the*  wide 
lUffer^ce   that  exists   between   acting  Cor 
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oneself  by  an  inherent  faculty  and  the  em- 
ployment of  another  person  to  act  for  and 
in  one's  stead.  In  this  as  In  all  oases,  loose 
terminology  implies  and  conduces  to  loose 
reasoning.  The  maxim  *qui  facit  per  alium 
facit  per  se'  requires  and  should  be  applied 
only  when  the  agent — the  alius — is  not  the 
principal  acting  for  himself." 

That  a  corporation  does  and  may  so  act 
has  been  recognized  in  numerous  cases.  The 
English  cases  seem  to  recognize  the  distinc- 
tion between  the  act  of  the  corporation  by 
an  agent  or  attorney  and  the  act  of  an  ad- 
ministrative officer  in  behalf  of  the  corpora- 
tion. Deffell  ▼.  White,  36  L.  J.  N.  S.  CJom- 
mon  Pleas,  25;  Shears  v.  Jacobs  (1866)  85 
L.  J.  (N.  S.)  pt  2,  Common  Pleas,  241 ;  Pen- 
warden  y.  Roberts  (1882)  51  Lu  J.  (N.  S.) 
pt  2,  Common  Law,  312. 

In  Bank  of  Toronto  t.  McDougall,  15  U. 
O.  C.  P.  475,  the  question  was  as  to  the  va- 
lidity of  an  affidavit  as  to  the  bona  fides  of 
a  mortgage  made  by  one  of  the  officers  of 
the  corporation,  in  which  there  was  no  re- 
cital of  specific  authority,  nor  a  statement 
that  the  officer  was  the  agent  of  the  cor- 
poration, nor  evidence,  by  statute  or  other- 
wise, that  the  officer,  by  virtue  of  his  office, 
had  the  power  to  bind  the  corporation. 
When  that  case  was  decided  the  statutes 
of  Canada  provided  that,  where  such  affi- 
davit was  made  by  the  agent  or  attorney, 
there  must  accompany  it  proof  of  authority. 
It  was  held  that  when  the  officer  made  the 
affidavit  he  did  not  act  as  an  agent,  but  di- 
rectly and  in  chief,  and  not  by  delegation, 
and  that  the  affidavit  might  be  properly  con- 
sidered as  the  affidavit  of  the  mortgagee  cor- 
poration, "made  In  the  only  way  the  mort- 
gagee could  make  the  affidavit,  namely 
through  its  administrative  officer.*' 

In  New  Brunswick  Steamboat  Co.  v.  Bald- 
iBTln,  14  N.  J.  Law,  440,  it  was  held  that  "an 
affidavit  made  by  the  president,  secretary,  or 
other  proper  officer  or  agent  of  a  corpora- 
tion, where  the  corporation  is  a  party  to  the 
suit,  la  in  legal  contemplation  an  affidavit 
made  by  the  party.** 

In  Hopper  v.  Lovejoy,  47  N.  J.  Eq.  573,  21 
Atl.  298,  12  L.  R.  A.  588,  it  was  decided  that 
"in  the  eye  of  the  law"  the  acknowledgment 
annexed  to  a  chattel  mortgage  made  by  an 
officer  of  the  grrantor  (corporation)  was  the 
acknowledgment  of  the  grantor  itself,  as 
distinguished  from  the  act  of  an  agent  or 
attorney. 

In  New  York  it  is  held  that  the  verifica- 
tion of  a  pleading  by  an  officer  of  a  corpora- 
tion Is  the  verification  of  the  corporation; 
that  because  an  officer  of  the  corporation 
acts  in  chief,  and  not  by  delegation,  in  mak* 
Ing  snch  verification,  he  is  neither  an  agent 
nor  an  attorney,  nor  Is  he  within  the  rule 
that  an  agent  or  attorney  must  state  his  au- 
thority and  the  sources  of  his  information 
and  the  grounds  of  his  belief.  "Such  verifi- 
cfttion*"  It  was  said  by  the  court,  **\m  the  ver- 


ification of  the  corporation  and  a  verification 
by  the  party."  American  Insulator  Co.  v. 
Bankers',  etc.,  Tel,  Ck>.,  13  Daly  (N.  Y.)  200. 
205;  Henry  v.  Brooklyn  Heights  B.  Co.,  43 
Misc.  Rep.  589,  89  N.  Y.  Supp.  525;  Shaft  v. 
Phoenix  Mutual  Life  Ins.  Co.,  67  N.  Y.  544, 
23  Am.  Rep.  138. 

In  Bank  v.  Hutchinson,  87  N.  0.  22.  the 
conclusion  was  reached,  based  upon  similar 
reasoning,  that  the  verification  of  pleadings 
by  an  officer  of  a  corporation  is  the  verifica- 
tion of  the  corporation  itself. 

In  Lewiston  Co-op.  Soc.,  etc.,  v.  Thorpe,  91 
Me.  64,  39  Atl.  283,  the  Supreme  Judicial 
Court  of  Maine  held  that  the  oath  of  the 
president  of  a  corporation  was  to  be  regard- 
ed as  the  oath  of  the  corporation.  In  that 
state  a  debtor  about  to  leave  the  same  may 
in  certain  cases  be  arrested,  but  to  justify 
such  arrest  the  statute  requires  "the  cred- 
itor, his  agent  or  attorney,*'  to  make  oath  to 
a  belief  in  the  facts  enumerated  in  the  stat- 
ute. The  court  said,  among  other  things,  in 
discussing  the  question,  that  "for  the  pur- 
pose of  the  creditor's  oath  to  authorise  ar- 
rest we  regard  the  president,  in  taking  the 
oath,  as  representing  the  corporation;  and 
the  oath  so  taken  is  to  be  regarded  as  the 
oath  of  the  creditor  corporation  within  the 
meaning  of  the  statute."  There  was  noth- 
ing in  the  affidavit  to  show  the  authority  of 
the  affiant  to  make  it,  other  than  that  he 
was  the  president  of  the  creditor  corpora- 
tion. 

In  Scott  Stamp  05,  v.  Leake,  Adm*r,  9 
CaL  App.  512,  516,  99  Pac.  731,  it  was  held 
that  the  only  way  that  a  corporation  can  act 
in  verifying  a  claim  against  the  estate  of  a 
decedent  is  by  the  affidavit  of  one  of  its  of- 
ficers, that  the  statement  of  his  office  in  the 
affidavit  is  sufficient,  and  that  the  section  of 
the  Code  requiring  an  affidavit  to  such  a 
claim  made  by  a  person  other  than  the 
claimant  to  set  forth  the  reasons  therefor 
did  not  apply,  since  the  affidavit  must  be  re- 
garded as  made  by  the  corporation  itself. 

Unless  the  affidavit  of  the  president  of  a 
corporation  can  be  treated  as  the  affidavit 
of  the  corporation  itself — an  act  per  se,  and 
not  per  alium — there  are  many  cases  in 
which  corporations  would  be  deprived  of  the 
benefit  of  statutes,  where  they  are  as  much 
within  the  reason  and  spirit  of  the  law,  if 
not  the  letter,  as  private  individuals;  for, 
where  the  word  "person**  is  used  in  a  stat- 
ute, corporations  as  well  as  individuals  are 
included  for  civil  purposes.  This  was  the 
rule  at  common  law,  and  is  also  the  rule  un- 
der subsection  13  of  section  5  of  the  Code, 
unless  they  are  exempt  by  its  terms  or  by 
the  nature  of  the  subject  to  which  the  stat- 
ute relates.  B.  ft  O.  R.  R.  Co.  v.  Gallahue*8 
Adm*rs,  53  Va.  655,  65  Am.  Dec  254;  MUler 
V.  Commonwealth,  68  Va.  110;  Const  |  153 
(Code  1904,  p.  ccxlix);   Code,  |  1313a,  cL  1. 

In  the  chapter  on  Mechanics*  Liens,  as  to 
a  certain  daas  of  Uen%  it  is  provided  by  sec* 


Va.) 


CLEMENT  T.  ADAMS  BROS.-PAYNES  CO. 


299 


tlon  2487  of  the  Code  that  "any  assignee  of 
such  claim  may  file  the  memorandum  and 
make  the  oath  required  by  the  preceding  sec- 
tion, and  shall  have  the  same  rights  as  the 
assignor." 

Under  the  interpleader  statute  (section 
2998  of  the  Code),  the  affidavit  required  is 
the  affidavit  of  the  defendant  who  wishes  to 
take  advantage  of  Its  provisions.  The  ques- 
tion of  the  genuineness  of  a  party's  signa- 
ture to  a  writing,  under  certain  circumstanc- 
es, cannot  be  raised  under  section  S250  of 
the  Code  unless  the  party  denying  its  genu- 
ineness shall  himself  make  the  affidavit  re- 
quired. Under  section  3371  of  the  Code»  one 
who  desires  the  production  of  books  and  pa- 
pers, as  therein  provided  for,  must  make  the 
affidavit  required.  Where  a  tenant  is  unable 
to  giye  a  forthcoming  bond,  and  desires  to 
obtain  the  benefit  of  the  provisions  of  sec- 
tion 3618  of  the  Code,  he  must  make  the 
affldavit  provided  for.  By  the  tax  bill,  page 
2260  of  the  Code,  it  Is  provided  that  every 
licensed  person  who  manufactures  brandy 
must  furnish  the  commissioner  of  the  reve- 
nue a  copy  of  the  returns  made  by  him  to 
the  Internal  revenue  assessor  of  the  United 
States,  and  the  commissioner  of  the  revenue 
shall  require  said-^ licensed  distiller  to  make 
affidavit  to  the  correctness  of  such  returns. 
Under  those  statutes,  and  others  which 
might  be  referred  to,  where  there  is  no  au- 
thority for  the  affidavit  to  be  made  by  an 
agent  or  per  allum,  it  would  be  Impossible 
for  the  person  authorized  or  required  to 
make  the  affidavits  provided  for,  if  a  corpo- 
ration, unless  they  could  be  made  by  the 
corporation's  president  or  other  officer  and 
be  treated  as  the  affidavit  of  such  corpora- 
tion, or  unless  it  be  held,  as  some  courts 
have  done,  that,  since  the  oath  required  can- 
not be  made  by  the  corporation  itself,  it  may 
ai^>olnt  an  agent  to  make  it  But  under  our 
cases,  where  the  affidavit  Is  required  to  be 
made  by  the  pfirty  himself,  It  cannot,  it  is 
said,  be  made  by  an  agent.  See  Merrlman 
V.  Thomas,  supra,  103  Va.  28,  48  S.  E.  490; 
Taylor  v.  Sutherlin-Meade  Tobacco  Co.,  su- 
pra, 107  Va.  790,  791,  60  S.  E.  132. 

In  this  case  it  is  to  be  kept  in  mind  that 
in  making  the  affidavit  the  president  of  the 
corporation  was  not  attempting  to  bind  it  as 
by  a  contract  There  Is  no  question  on  the 
demurrer  that  the  contract  was  not  properly 
entered  into  by  the  corporation,  and  the 
services  rendered  and  the  material  furnished 
by  it,  to  secure  the  payment  of  which  it  was 
attempting  to  secure  a  mechanic's  lien.  The 
act  of  the  president  in  making  the  affidavit 
was  merely  ancillary  to  the  contract,  and 
was  Inherently  and  necessarily  for  the  ben- 
efit of  the  corporation.  The  affidavit  was 
but  one  of  the  steps  made  a  condition  prece- 
dent to  recording  the  writings  named  in  the 


statute  to  perfect  the  lien.  After  the  affida- 
vit was  made,  the  corporation  availed  itself 
of  it,  and  recorded  it,  along  with  the  account 
and  the  writing,  declaring  its  intention  to 
claim  the  benefit  of  the  mechanic's  lien  law^ 
as  required  by  the  statute.  Neither  the  cor> 
poration,  nor  any  one  authorized  to  speak 
for  it,  has  objected  to  the  action  of  its  pres- 
ident in  making  the  affidavit;  but,  on  the 
contrary,  the  corporation  is  in  court  seeking 
to  enforce  the  lien,  thereby  declaring  that 
the  act  of  its  president  In  making  the  affida- 
vit was  its  act,  or  at  least  done  by  its  au- 
thority. See  American  Soda  Fountain  Co. 
V.  Stolzenbach,  supra,  75  N.  J.  Law,  721,  68 
Atl.  1082,  16  li.  E.  A-  (N.  S.)  703,  127  Am. 
St.  Rep.  822. 

But  this  is  not  all.  The  writing  by  which 
the  corporation  declared  its  intention  of 
claiming  the  benefit  of  the  mechanic's  lien 
law  (which  the  statute  requires,  and  which 
is  filed  as  an  exhibit  with  the  bill,  and  made 
a  part  thereof),  and  which  went  to  record 
as  its  act,  declares  that  the  said  "Adams 
Bros.-Paynes  Company  herewith  files  an 
account  showing  the  nature  and  character 
of  the  materials  furnished,  the  prices  charg- 
ed, the  payments  made,  and  the  balance  due, 
verified  ty  afflda/viV*  If  it  were  true  that 
the  affidavit,  when  made  by  its  president, 
was  not  the  affidavit  of  the  corporation  per 
se,  or  that  he  was  not  the  agent  of  the  cor- 
poration when  he  made  it,  the  said  state- 
ment, adopting  and  treating  the  affidavit  as 
its  own,  or  as  made  by  its  authority,  when  it 
filed  the  papers  required  by  the  statute  with 
the  clerk  for  recordation  in  perfecting  its 
lien,  was  a  ratification  of  the  act  of  the  pres- 
ident In  making  the  affidavit,  and  gave  it 
all  the  force  and  effect  it  would  have  had  if 
the  authority  to  make  it  had  existed  when 
made.  Under  these  circumstances,  I  can- 
not understand  upon  what  legal  principle  it 
can  be  said  that  the  affidavit  in  question  was 
made  without  authority. 

I  am  of  opinion  that  the  affidavit  of  the 
president  of  the  appellee  corporation  was  in 
legal  contemplation  the  affidavit  of  the  cor- 
poration; but,  if  It  were  not,  and  the  pres- 
ident by  virtue  of  his  office  had  no  authority 
to  make  it  when  made^  that  the  action  of 
the  corporation,  when  it  filed  its  statement 
declaring  its  intention  to  claim  the  benefit  of 
the  mechanic's  lien  law,  was  a  ratification  of 
the  act  of  the  president  in  making  the  affi- 
davit, and  was  as  effective  for  the  purposes 
for  which  it  was  made  as  if  the  authority  to 
make  it  had  existed  when  the  affidavit  was 
made. 

For  these  reasons,  I  am  of  opinion  that 
the  trial  court  properly  overruled  the  de- 
murrer to  the  bill,  and  I  cannot  concur  in 
the  opinion  of  this  court  sustaining  the  de- 
murrer and  dismissing  the  bilL 
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CARPENTER  v.  GRAY. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

13,  1912.) 

1.  Account,   Action   on   (§   11*)— Verifica- 
tion—Sufficiency. 

Where  a  notary  public's  certificate  attached 
to  plaintiff's  declaration  stated  that  J.  E.  G. 
made  oath  that  the  foregoing  account  against 
W.  R*  C.  was  just,  true,  and  correct,  and  due 
in  a  stated  amount,  with  interest  thereon  from 
a  stated  date,  it  wus  sufficient  to  entitle  plain- 
tiff to  the  benefit  of  Code  1904,  S  3286,  provid- 
ing that  when  the  plaintiff  siiall  file  an  affi- 
davit, by  himself  or  bis  agent,  verifying  the 
account,  the  defendant  shall  not  be  permitted  to 
file  a  plea  in  bar,  but  plaintiff  shall  be  entitled 
to  judgment,  unless  the  defendant  shall  file  a 
verified  denial,  and  it  was  immaterial  that  it 
did  not  specifically  state  that  J.  Eb  G.  was  the 
plaintiff,  or  that  the  account  and  the  affidavit 
claimed  interest  from  different  dates;  substan- 
tial compliance  with  the  statute  being  sufficient. 

[Ed.  Note.— For  other  cases,  see  Account,  Ac- 
tion on,  Cent  Dig.  ({  82-^6 ;   Dec.  Dig.  §  11.*] 

2.  Account,   Action  on   (|   12*)— Verifica- 
tion—Judgment— Waiver  AND  EfiTOPPEI*. 

A  plaintiff  In  assumpsit  may  waive  or  be 
estopped  from  asserting  his  right  to  judgment 
in  his  favor  for  the  amount  claimed  by  him 
in  his  affidavit  filed  with  his  declaration  as 
provided  by  this  statute,  although  the  defend- 
ant has  failed  to  comply  with  those  provisions 
which  entitle  him  to  make  a  defense  to  the 
claim  asserted. 

[Ckl.  Note.— For  other  cases,  see  Account,  Ac- 
tion on,  Cent.  Dig.  |  37;  Dec  Dig.  S  12.*] 

3.  Account,   Action   on   (|  12*)— Verifica- 
tion—Judgment— Waivbbw 

The  facts  that  there  was  no  indorsement 
on  the  back  of  a  declaration  showing  that  an 
account  and  affidavit  had  been  filed  therewith, 
that  the  rule  docket  did  not  show  that  they 
had  been  fiiled  and  contained  a  statement  that 
it  was  a  writ  of  inquiry,  that  the  case  was 
placed  upon  the  issue  dodcet,  and  that  plaintiff 
m  opposing  a  motion  for  a  continuance  made 
no  claim  that  an  affidavit  had  been  filed,  or 
that  the  case  should  be  placed  upon  the  office 
judgment  docket,  did  not  indicate  that  the 
plaintiff  intended  to  waive  his  right  to  a  judg- 
ment under  the  provision  of  Code  1904,  |  828<i, 
entitling  a  plaintiff  to  judgment  on  a  verified 
account  not  denied  under  oath  by  the  defendant 
[Ed.  Note.— FV)r  other  cases,  see  Account,  Ac- 
tion on.  Cent  Dig.  |  37;  Dec.  Dig.  S  12.*] 

4.  Account,  Action  on  (S  12*)— Verified  Ac- 
cou  NT— Waiver. 

Nor  did  such  fetcts  estop  plaintiff  from 
claiming  the  benefit  offered  by  Code  1904,  $ 
32S6.  since  they  were  within  the  knowledge  of 
the  defendant,  or  he  had  a  convenient  and  avail- 
able means  of  acquiring  such  knowledge,  and 
fkcts  known  to  both  parties,  or  which  both 
have  the  same  means  of  knowing,  cannot  be 
the  basis  of  an  estoppel. 

[Ed.  Note.— For  other  cases,  see  Account,  Ac- 
tion on.  Cent  Dig.  |  37;  Dec.  Dig.  S  12.*] 

5.  Account,  Action  on  (§  12»)— Verified  Ac- 
count—Right TO  Judgment— Waiver. 

By  consenting  to  and  obtaining  a  continu- 
ance of  the  case  after  the  circuit  court  had  set 
aside  the  office  judgment  and  permitted  the  de- 
fendant to  plead,  the  plaintiff  in  assumpsit  did 
not  waive  nis  right  to  have  judgment  under 
Code  1904,  f  3286. 

[Ed.  Note. — For  other  cases,  see  Account,  Ac- 
tion on.  Cent  Dig.  |  37;  Dec  Dig.  S  12.*] 


Error  to  Circuit  Court,  Bronswick  County. 

Action  by  J.  E.  Gray  against  W.  R.  Car- 
penter. To  judgment  for  plaintiff,  writ  of 
error  was  awarded.     Judgment  affirmed. 

Marvin  Snilthey,  R.  B.  Davis,  and  R.  E. 
Byrd,  for  plaintiff  in  error.  Turnbull  & 
TurnbuU,  for  defendant  in  error. 

BUCHANAN,  J.  J.  E.  Gray  insUtoted  his 
action  of  assumpsit  against  W.  R.  Carpen- 
ter, and  such  proceedings  were  had  in  the 
cause  as  resulted  in  a  judgment  in  favor  of 
the  plaintiff  for  the  amonnt  claimed  by  him 
in  his  affidavit  filed  with  his  declaration  in 
the  cause.  To  that  judgment  this  writ  of 
error  was  awarded. 

The  grounds  of  error  assigned  may  be  oon- 
sidered  under  two  heads:  First,  the  sof- 
ficiency  of  the  affidavit  filed  under  the  pro- 
visions of  section  3286  of  the  Code  to  en- 
title the  plaintiff  to  the  judgment  rendered 
in  his  favor;  and,  second,  whether, /if  the 
affidavit  were  sufficient,  the  plaintiff  bad  bj 
Ms  conduct  waived,  or  was  estopped  from 
relying  upon,  the  provisions  of  that  secUon. 

The  facets  material  to  t]»e  decision  of  these 
qn^tions  are  briefly  stated  as  follows:  The 
plaintiff,  in  May,  1910,  instituted  his  action. 
Process  was  issued  and  executed  upon  the 
defendant,  returnable  to  the  first  June  rules 
following,  whep  the  plaintiff  filed  his  dec- 
laration^ account,  and  affidavit  The  rules 
taken  in  the  case  at  that  time  were:  "Pro- 
cess Ret  Ex'd.  Declaration  Filed  &  C,  O.'* 
At  the  next  rule  day  the  rules  were:  "C.  O. 
C.  &  W.  E.**  At  the  June  term  of  the  court 
the  case  was  placed  upon  the  writ  of  in- 
quiry docket,  and  upon  motion  of  the  de- 
fendant, without  filing  any  plea,  Xhe  cause 
was  continued  over  the  objections  of  the 
plaintiff.  On  the  hearing  of  the  motion  to 
continue,  no  reference  was  made  to  tbe  af- 
fidavit, or  that  the  cause  should  be  put  upon 
the  office  Judgment  docket  After  the  ad- 
journment of  that  term,  at  the  ipstance  of 
the  plain  tiff  *s  counsel,  the  clerk  entered  an 
office  ^judgment  for  the  sum  sued  for,  but 
with  interest  from  January  1,  1910,  instead 
of  ]\farch  1,  1910,  as  claimed  in  the  affida- 
vit. At  the  next  term  the  plalotlff  moved 
the  court,  under  the  provisions  of  section 
3451  of  the  Code  to  correct  the  Judgment  as 
to  the  time  from  which  It  should  bear  in- 
terest Thereupon  the  defendant  moved  the 
court,  under  section  3293  of  the  Code,  to 
set  asldie  the  said  office  Judgment,  upon  the 
ground  that  the  affidavit  was  not  sufficient 
under  the  provisions' of  section  3286  of  the 
Code '  to  authorize  the  entry  of  an  office 
Judgment 

Upon  the  hearing  of  these  motions,  which 
were  considered  togetheir,  the  court  being  of 
oplnlob  that  the  affidavit  was  not  such  as 
was  required  by  section  8286,  so  as  to  avoid 
the  necessity  of  a  writ  of  inquiry,  overruled 
the   plaintiff's    motion   to   amend,   and    set 
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aside  the  Judgment,  and  upon  tlie  motion  of 
the  defendant  gave  him  leave  to  file  three 
pleas  in  har  of  the  plaintUTs  action,  ac- 
companied by  an  affidavit  as  required  by 
section  3286  of  the  Ck)de.  To  all  of  which 
the  plaintiff  objected  and  excepted. 

Nothing  seems  to  have  been  done  in  the 
cause  after  the  September  term  until  the 
April  term,  except  to  continue  the  cause. 
At  the  last-named  term,  upon  motion  of  the 
plaintiff,  the  action  of  the  court  at  its  Sep- 
tember term  was  reheard,  the  derk  of  the 
court  was  allowed  to  amend  the  rules  in 
the  cause,  so  as  to  show  that  said  affidavit 
was  filed  with  the  plaintiff's  declaration, 
and  a  nunc  pro  tune  judgment  was  entered 
In  favor  o#  the  plaintiff  for  the  amount 
claimed  In  the  said  affidavit 

[1]  The  affidavit  filed  with  the  plaintiff's 
declaration  was  In  the  following  words:  "I, 
Edwin  C.  Smith,  a  notary  public  in  and  for 
the  county  aforesaid,  in  the  state  of  Virginia, 
do  hereby  certify  that  J.  B.  Gray  this  day 
personally  appeared  beCone  me,  and,  after  be- 
ing duly  sworn,  made  oath  before  tee,  in  my 
county  aforesaid,  that  the  foregoing  account 
against  W.  R.  Carpenter  is  just,  true,  and 
correct,  and  due  to  the  best  of  the  affiant's 
belief,  and  that  to  the  best  of  affiant's  be- 
lief the  amount  of  his  claim  against  the 
said  W.  B.  Carpenter  is  $2,800,  and  that  the 
said  aqdount  is  justly  due,  with  interest 
thereon  from  the  let  day  of  March,  1910." 

This  affidavit,  it  is  claimed  by  the  defend- 
ant, is  not  BUffident  to,«itltle  the  plaintiff 
to  the  benefit  ot  the  provlaians  of  section 
8286  of  Vo»  Code.  That  section,  so  far  as 
material  to  the  question  under  considera- 
tion, la  as  follows: 

**In  an  action  of  assumpsit  on  a  contract, 
express  or  implied,  for  the  payment  of  mon- 
^  (exe^t  wh^e  the  process  to  answer  the 
action  has  been  served  by  publication),  if 
the  plaintiff  file  with  his  declaration*  an  af- 
fidavit made  by  himself  or  hta  agent,  stating 
therein,  to  the  best  of  the  affiant's  b^lef, 
the  amount  of  the  plaintiff's  claim,  that  such 
amount  is  justly  due,  and  the  time  'fr<»n 
whicdi  the  plaintiff  claims  interest,  no  plea 
in  bar  shall  be  received  in  the  case,  either 
at  rules  or  in  court,  unless .  tibe  defendant 
file  with  his  plea  the  affidavit  of  himself 
or  his  agent  that  the  plaintiff  is  not  entitled, 
as  the  affiant  verily  belierves,  to  recover  any- 
thing from  the  defendant  on  such  dalm, 
or  stating  a  sum  certain  less  than  that  set 
forth  in  the  affidavit  filed  by  the  plaintiff, 
which,  as  the  affiant  verily  believes,  is  all 
that  the  pUtintiff  is  entitled  to  recover  from 
the  defendant  on  such  claim.  If  such  plea 
and  affidavit  be  not  filed  by  the  •  defendant, 
there  shall  be  do>  imiuiry  of  damages,  but 
judgment  shall  be  for  the  plaintiff  for  the 
amount  claimed  In  the  affidavit  filed  with 
his  declaration." 

The  objections  made  to  the  affidavit  are: 
d)  That  it  does  not  aver  that  the  affiant 
was  the  plaintiff  in  the  action  i  or  his  agent; 


(2)  that  it  is  not  clear  and  unambiguous, 
and  does  not  conform  to  the  plain  terms  ot 
the  statute;  and  (S)  that  it  falls  to  state  the 
time  from  which  the  plaintiff  claims  interest 

It  is  Insisted  that  the  same  strict  rule  of 
construction  should  govern  in  construing 
the  statute  in  question  as  has  been  api^ied 
in  construing  affidavits  in  attachment  cases 
in  equity,  where  the  courts  acquire  juris- 
diction alone  by  force  of  the  affidavit  Tay- 
lor V.  Sutherland'Meade  Co.,  107  Va.  787, 
707,  60  S.  B.  132;  Damron  St  Kelly  v.  Cit- 
izens* Nat  Bank,  112  Ya.  644,  72  8.  E.  158, 
164. 

A  substantial  compliance  with  the  provi- 
sions' of  section  8286  is  all  that  is  required. 
It  was  passed  to  remedy  the  weU-known 
evil  of  filing  sham  pleas  for  purposes  of 
delay  (GMgg,  etc,  v.  Dalsheimer,  etc,  88  Va. 
506,  510,  18  S.  E.  098;  Spencer  v.  Field,  97 
Va.  38,  41,  38  S.  E.  880),  and  Imposes  no 
hardship  upon  the  defendant  A  substantial 
compliance  with  Its  provisions  is  all  that  is 
or  should  be  required.  See  Jackson  t.  Dod- 
Bon,  110  Va.  46,  66  &  B.  484,  and  cases  cited. 

But,  tested  even  by  the  strict  rule  of  con- 
struction which  has  been  applied  in  attach- 
ment cases,  the  affidavit  Is  clearly  sufficient. 
It  does  not,  it  Is  true,  in  expresa  terms  state 
that  the  affiant  is  the  plaintiff  in  the  action; 
but  it  uses  language  which  plainly  shows 
that  be  is  the  plaintiff,  and  that  is  sufficient 
See  Clinch  River  Mia.  Co.  v.  Harrison,  91 
Va.  122,  21  S.  E.  660.  The  plaintiff  was 
J.  EL  Gray,  the  affiant  was  J.  E.  Oray,  aad 
the  affidavit  states  that  J.  B.  Qray  made 
oath  '*that  the  foregoing  account  against  W. 
R.  Carpenter  is  just  true,  and  correct  and 
due  to  the  best  of  affiant's  belief,  and  that 
to  the  best  of  afl^anf  s  belief  the  amount  of 
lUs  dalm  against  the  said  W.  R*  Carpenter 
Is  $2,600,  and  that  the  said  asu>uttt  is  justly 
due,  with  Interest  ftom  tlie  1st  day  of  March, 
1910.*'  The  language  quoted  leaves  no  room 
for  doubt  that  the  affiant  was  the  plhtntlff, 
that  the  amount  claimed  was  12,800,  that  it 
was  justiy  due,  and  that  it  bore  Interest 
from  March  1,  1910.  The  fact  that  the  ac- 
count filed  with  the  declaration  claimed  in- 
terest from  January  1,  1931),  doea  not  affect 
the  validity  of  .the  affidavit,  since  the  date 
fixed  by  the  latter  was  in  favor*  of  the  de- 
fendant' and  will  control  in^  entering  up 
judgment  if  no  defense  be  made. 

The  other  error  assigned  In  substance  Is 
that  even  if  the  affidavit  be  h^d  sufficient, 
tiie  plaintiff  by  his  oondtict  has  waived  or 
is  estopped  from  relying  iq»n  the  benefit  of 
the  provisions  of  section  3286. 

[2]  It  is  well  settled  that  a  plaintiff  in  an 
action  of  assumpsit  may  waive,  or  be  es- 
topped ftom  ass^ting,  his  right  to  have 
judgment  entered  in  his  favor  for  the  amount 
claimed  by  him  In  the  affidavit  filed  with 
his  declaration^  as  provided  by  seetion  8286, 
although  the  defendant  has  failed  to  comply 
with  the  provisloiis  of  that  section  which 
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entille  him  to  make  defense  to  the  clakn  as- 
serted. See  Lewis  ▼.  Hicks,  96  Va.  91,  30 
S.  B.  466;  Spencer  v.  Field,  etc.,  97  Va.  38, 
33  S.  B.  380;  Price  v.  Marks,  103  Va.  18, 
48  S.  E.  499;  Jackson  y.  Dodson,  supra; 
Pollard  &  Haw  v.  Am.  Stone  Co.,  Ill  Va. 
147,  68  S.  E.  266;  Gring  y.  Lake  Drummond, 
etc.,  Co.,  110  Va.  754,  67  S.  B.  360.  Suchi 
waiver  may  be  made,  as  was  said  in  Lewis 
V.  Hicks,  snpra,  either  expressly  or  by  im- 
plication by  the  plaintiff,  or  he  may  be  es- 
topped to  take  advantage  of  the  defendant's 
failure  to  comply  with  the  statute.  In  that 
case,  the  action  of  the  plaintiff  in  taking  is- 
sue upon  a  plea  not  accompanied  by  the  af- 
fidavit required,  instead  of  objecting  to  the 
plea,  WAS  held  to  work  a  waiver  or  an  es- 
toppeL 

In  Jackson  v.  Dodson,  supra,  the  plaintiff 
was  held  to  have  waived  Ills  rights  to  a 
judgment  as  provided  by  that  section,  when 
he  not  only  made  no  objection  to  the  defend- 
ant's plea  when  tendered  without  a  sufficient 
affidavit,  but  assented  to,  or  accepted  with- 
out objection,  a  continuance  of  the  case  un- 
til the  next  term,  with  leave  to  the  defend- 
ant to  file  within  15  days  the  grounds  of  his 
defense. 

Pollard  ft  Haw  t.  American  Stone  Co., 
supra,  is  to  the  same  effect,  where  counsel 
for  the  plaintiffs  in  an  action  on  the  office 
Judgment  docket,  knowing  that  the  case 
would  be  contested,  requested  that  a  later 
day  in  the  term  be  set  for  Its  trial,  and 
the  court,  with  the  consent  of  counsel  for 
the  defendant,  set  the  case  for  trial  on  a 
day  subsequent  to  the  fifteenth  day  of  the 
term,  on  which  last-mentioned  day  the  office 
Judgment  would  ordinarily  become  final.  In 
each  of  these  cases  the  plaintiff  expressly 
or  impliedly  assented  or  consented  to  pro- 
ceedings in  his  case  which  showed  that  he 
was  not  insisting  upon  the  defendant's  com- 
plying w^th  the  terms  of  the  statute  in  mak- 
ing his  defense. 

[3,4]  In  the  case  under  oonsideration  the 
proceedings  in  the  cause  relied  on  to  estab- 
lish the  waiver  or  estoppel  claimed  are  that 
there  la  no  indorsement  on  the  back  of  the 
declaration  showing  that  the  account  and 
affidavit  had  been  filed;  that  the  rule  docket 
does  not  show  that  they  had  been  filed,  and 
contained  a  statement  when  the  common  or- 
der was  confirmed  that  was  to  be  a  writ  of 
inquiry;  that  the  case  was  placed  upon  the 
issue  docket  of  the  court;  that  the  plaintiff, 
in  opposing  the  defendant's  motion  to  con- 
tlnue  the  case,  made  no  claim  that  an  affida- 
vit had  been  filed  with  the  declaration,  or 
that  the  case  should  be  placed  upon  the  of- 
fice Judgment  docket.  It  is  further  claimed 
by  the  defendant  that  the  account  and  affi- 
davit filed  with  the  declaration  were  so  at- 
tached to  It  that  the  defendant's  counsel,  in 
examining  the  declaration,  would  not  be  like- 
ly to  see  them,  and  that  during  the  June 
term  of  the  court  one  of  the  plaintiff's  coun- 


sel had  a  conversation  with  the  deputy  derk, 
which  showed  that  the  plaintiff's  counsel 
were  concealing  the  fact  that  the  account 
and  affidavit  had  been  filed  with  the  declara- 
tion. 

Without  discussing  in  detail  the  evidence 
that  the  plain  tiff  *s  counsel  were  attempting 
to  conceal  the  fact  that  the  account  and  af- 
fidavit were  filed  with  the  declaration,  it  is 
sufficient  to  say  that  they  were  so  attached 
to  it  (the  declaration  ending  on  one  page 
and  the  account  and  affidavit  being  on  the 
succeeding  sheet)  that  both  the  clerk  and 
the  d^uty  clerk  saw  them  when  the  declara- 
tion was  filed  and  the  rules  taken  upon  it; 
and  as  to  the  conversation  between  the  dep- 
uty clerk  and  the  plaintiff's  counsel.  It  ap- 
pears from  the  deputy's  testimony  that  It 
was  a  mere  casual  conversation  to  which  he 
paid  no  particular  attention,  and  the  attor- 
ney testified  that  not  a  word  was  said  about 
this  case  in  the  conversation  referred  to 
by  the  deputy  clerk.  Under  these  circum- 
stances, neither  the  manner  in  which  the  ac- 
count and  affidavit  were  attached  to  the  dec- 
laration when  filed  nor  the  conversation  of 
the  plaintiff's  counsel  with  the  deputy  clerk 
can  have  any  weight  in  determining  the 
question  of  waiver  or  estoppel. 

Do  the  proceedings  at  rules  and  in  court 
establish  the  waiver  or  estoppel' relied  on? 
As  we  have  seen,  the  declaration,  with  the 
account  and  affidavit,  were  properly  ffled  at 
rules  by  the  plaintiff.  He  did  nothing  more 
in  the  case  until  the  defendant  made  his 
motion  to  continue  the  cause  at  the  June 
term.  This  motion  he  opposed,  but  the  court 
overruled  his  objection  and  continued  the 
cause.  Up  to  that  time  it  is  clear  that  he 
had  done  no  act  upon  which  could  be  predi- 
cated a  waiver  or  estoppel,  unless  it  be,  as 
the  defendant  insists,  that  in  opposing  the 
motion  and  insisting  upon  a  trial  of  the 
cause  he  did  not  inform  the  defendant  that 
an  account  and  affidavit  had  been  filed,  and 
ask  that  the  case  should  be  placed  upon  the 
office  Judgment  docket  It  manifestly  was 
not  incumbent  upon  the  plaintiff  to  inform 
the  defendant  that  there  was  an  account 
and  affidavit  filed — a  fact  which  a  casual, 
much  less  a  careful,  examination  of  the  plain- 
tiff's pleading  (the  original  of  which  is  be- 
fore the  court)  would  have  shown,  and  which 
the  plaintiff  had  the  right  to  assume  the 
defendant  knew,  and  which  in  the  exercise 
of  ordinary  care  he  ought  to  and  would  hare 
known.  Neither  was  it  the  duty  of  the  plain- 
tiff, in  opposing  the  motion  to  continue,  to 
ask  the  court  to  correct  the  errors  of  the 
clerk,  either  in  taking  the  rules  in  the  case, 
or  In  placing  it  upon  the  wrong  docket. 
These  were  errors  of  the  clerk  for  which  the 
plaintiff  was  in  no  wise  responsible,  and 
which  could  not  deprive  him  of  Ms  rights 
under  section  32S6.  Price  v.  Marks,  103  Va. 
18,  21,  48  S.  E.  499. 

In  the  case  cited  it  was  held  that.  If 
through  error  the  case  is  placed  on  the  writ 
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of  Inquiry  docket,  and  iinswom  pleas  be  filed, 
and  the  case  continued  to  another  term,  and 
the  plaintiff  then  moves  to  strike  ont  the 
pleas  because  not  sworn  to^  and  the  trial 
court  overrules  the  motion  and  compels  a 
trial  on  the  pleas,  which  results  in  a  verdict 
and  judgment  for  the  defendant,  the  ver- 
dict and  Judgment  should  be  set  aside,  the 
pleas  stricken  out,  and  Judgment  entered  for 
the  plaintiff. 

Under  the  facts  disclosed  by  the  record  it 
cannot  be  said  that  the  plaintiff  intended  to 
waive  his  right  to  a  Judgment  under  the  pro- 
visions of  section  3286  of  the  Code.  Neither 
do  the  facts  make  out  a  case  of  equitable 
estoppel.  Without  discussing  generally  the 
requisites  necessary  to  constitute  such  an  es- 
toppel, it  is  sufficient  to  say  that  there  is 
one  essential  element  lacking  in  this  case, 
viz.,  that  the  party  claiming  to  have  been 
influenced  by  the  conduct  of  the  other  to  his 
injury  was  himself  not  only  destitute  of 
knowledge  of  the  facts,  but  was  destitute  of 
any  convenient  and  available  means  of  ac- 
quiring such  knowledge,  and  that  where  the 
facts  are  known  to  both  parties,  or  both  have 
the  same  means  of  ascertaining  the  truth, 
there  can  be  no  estoppel.  See  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  434,  cited  with  approval 
In  a  &  O.  By.  Co.  v.  Walker,  100  Va.  69, 
92,  93,  40  S.  E.  633,  914. 

[5]  After  the  circuit  court  had,  at  its  Sep- 
tember term,  1910,  set  aside  the  Judgment 
entered  in  the  cause  by  the  clerk  the  preced- 
ing vacation,  and  permitted  the  defendant  to 
plead,  the  plaintiff  agreed  to  a  continuance 
at  one  term  of  the  court,  and  asked  for  a 
continuance  at  another.  These  acts  of  the 
plaintiff  it  is  also  insisted  were  waivers  of 
his  right  to  have  Judgment  under  section 
8286. 

Consenting  to  or  obtaining  a  continuance 
of  the  case  after  the  circuit  court  had  set 
aside  his  office  Judgment  and  permitted  the 
defendant  to  plead  cannot  be  regarded  as  a 
waiver  of  his  right  to  ask  that  court  to  re- 
hear and  set  aside  the  orders  made  by  it  at 
the  September  term,  or  to  insist  upon  his 
rights  as  they  existed  when  the  cause  was 
continued  over  his  objection  at  the  June 
term.  Gring  v.  Lake  Drummond,  etc.,  Co., 
supra. 

Upon  the  whole  case  we  are  of  opinion 
that  there  is  no  error  in  the  Judgment  com- 
plained of  to  the  prejudice  of  the  defendant, 
and  that  it  must  be  affirmed. 

Affirmed* 

CU3  ya.«S) 

CHRRIGIiIO  V.  PETTIT. 

(Supreme  Coart  of  Appeals  of  Virginia.    June 

18,  1912.) 

1.  FBAun  (I  66*)  —  AcTioi?  —  Instbuotions — 
Representations  as  to  Valxts. 

While  plaintiff's  requested  instmction,  in 
an  action  for  deceit  in  the  exchange  of  proper- 
ties,  that  if  representations  vere  made  by  de- 


fendant as  to  the  valae  of  his  property,  what 
it  was  renting  for  and  would  rent  for,  and  that 
loans  could  be  secured  on  it,  and  these  were 
relied  on  by  plaintiff,  and  were  material,  and 
without  them  plaintiff  could  not  conclude  the 
transaction,  and  they  were  untrue  to  the  knowl- 
edge of  defendant,  plaintiff  was  entitled  to  re- 
cover, was  too  broad,  and  so  properly  modified 
l^  a  proviso  that,  before  they  could  find  for 
plaintiff,  the  jury  must  find  said  statements 
were  made  as  facts,  not  opinions  of  defendant, 
the  proviso  would  have  been  clearer  and  less 
calculated  to  deceive,  had  it  warned  the  jury 
against  reckless  statements  of  fact,  made  in 
disregard  of  whether  they  were  true  or  false. 

[EM.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  H  72-74;  Dec.  Dig.  |  66.«] 

2.  Fbaud  (I  65*)  —  Action  —  Instbuotions  — 
Bbi«iancb  on  Misbepbesentationb. 

Plaintiff,  in  an  action  for  deceit  In  ex- 
change of  properties,  Ib  entitled  to  an  instruc- 
tion that,  if  the  jury  believe  plaintiff  had  not 
equal  means  of  information  with  defendant  in 
relation  to  his  property,  and,  knowing  this,  de- 
fendant made  representations  as  to  its  value, 
what  it  rented  for,  and  what  amount  of  loan 
could  be  procured  on  it,  then,  if  defendant  as- 
serts that  plaintiff  did  not  rely  on  such  repre- 
sentations, the  evidence  that  he  did  not  must 
be  of  the  clearest  and  most  satisfactory  charac- 
ter, and  not  of  mere  inferences  or  implication. 

[B3d.  Note.—For  other  cases,  see  B^ud,  Cent 
Dig.  IS  72-74;   Dec.  Dig.  %  65.*] 

3.  Pbincipal   ano  Agent  (|   168*)— Repbx- 
sentation 8— Effect  as  to  Pbincipal. 

The  agent  of  plaintiff,  in  an  exchange  of 
properties  with  defendant,  having  also,  without 
plaintiffs  knowledge,  been  defendant's  agent, 
representations  made  by  the  agent  to  plaintiff, 
during  the  negotiations,  with  regard  to  defend- 
ant's property,  were  binding  on  defendant  as  if 
made  by  him,  thongh  the  agent  made  them 
honestly,  having  been  deceived  by  defendant. 

[Dd.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  D9g.  ||  589-598;  Dec.  Dig.  | 
158.*] 

4.  Fbaud  (|  65*)— Action— Instbuotions. 

The  instruction,  in  an  action  for  deceit  in 
exchange  of  properties,  that  mere  assertions  by 
vendors  as  to  value  of  their  property,  or  the 
price  that  has  been  offered  for  it,  are  assumed 
to  be  so  commonly  made  that  purchasers  cannot 
rely  on  them,  and  are  not  fraudulent,  but  are 
considered  as  "trade  talk,"  is  objectionable,  as 
not  drawing  the  distinction  between  a  mere 
opinion  as  to  value  of  property  and  a  vendor's 
statement  of  fact  as  to  what  he  has  been  offer- 
ed for  it. 

[Eld.  Note.— For  other  cases,  see  Ftaud,  Oent 
Dig.  H  72-74;    Dec.  Dig.  §  65.*] 

5.  Tbial    (f    244*)— Instbuctionb— SiNOUNO 
OUT  Facts. 

Defendant's  instruction,  in  an  action  for 
deceit  in  exchange  of  properties,  was  erroneous 
in  laying  stress  on  the  fact  that  persons,  ap- 
plied to  by  plaintiff,  during  the  negotiations, 
for  a  second  loan  of  $3,000  on  defendant's  prop- 
erty, refused  it  on  the  ground  of  inadequate 
security,  and  leaving  out  of  view  defendant's 
subsequent  reiteration  of  the  value  of  !iis  prop- 
erty, and  his  arranging  su(^  a  loan,  ostensibly 
from  another,  but  in  fact  with  his  own  money, 
as  a  further  assurance  that  the  estimate  by  the 
persons  applied  to  by  plaintiff  of  the  value  of 
the  property  was  unreliable. 

[EM.  Note.— For  other  cases,  see  Trial,  Oent. 
Dig.  §§  577-581;  Dec.  Dig.  |  244.*J 

6.  Appeal  and  Bbbob  (|  1050*)— Pbxjudicial 
Ebbob— Adkission  of  EIvidence. 

Admitting  evidence,  in  an  action  for  de- 
fendant's fraudulent  representations,  in  an  ex* 
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change  of  properties,  bm  to  the  vahie  of  his 
property,  or  a  third  person  having  been  tricked 
Into  making  an  exceesiye  loan  on  plaintiflTs 
property,  prior  to  plaintilTs  acquisition  of  it, 
conld  hare  served  no  other  purpose  than  to 
mislead  the  jary  to  a  consideration  of  an  ir- 
relevant matter. 

[Ed.  Note.— For  other  cases^  see  Appeal  and 
Error,  Cent.  Dig.  ^?  1068,  1069,  4153-4157, 
4166;   Dec.  IMg.  |  1050. •] 

7.  Fraud  (|  38*)— Action— Timb. 

PUintiflTs  bringing  of  his  action  for  deceit 
in  exchange  of  properties  was  not  too  lon^  de- 
layed, with  the  result  of  estoppel  or  waiver; 
he  not  having  had  occasion  to  visit  the  property 
he  got  from  defendant  tiU  several  months  after 
the  exchange,  when  he  desired  to  make  a  new 
loan  on  it,  and  re-rent  it,  and  then,  after  a  few' 
months  for  finding  ont  what  redress  he  bad, 
having  brought  the  action. 

[Bd.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  I  341  tyec  Dig.  f  38.*} 

Error  to  Circuit  Court,  Fairfax  County. 

Action  by  Antonio  Cerrlglio  against  R.  M. 
Pettit  Judgment  for  defendant  Plaintift 
brings  error.  Reversed,  and  remanded  for 
new  trial. 

Chaa  Poe^  O.  V.  Ford,  and  Moore,  Barbour 
A  Keith,  for  plaintiff  in  error,  a  B.  Nicol, 
for  defendant  In  error. 

CABDWELIi,  J.  This  action  was  brought 
by  Antonio  Cerrlglio  to  recover  damages 
resulting  from  fraud  and  deceit,  alleged  to 
have  been  practiced  upon  him  by  the  de- 
fendant, B.  M.  Pettit,  in  an  exchange  of 
properties  made  between  them  on  die  7th 
day  of  January,  1909. 

At  a  trial  of  the  cause  there  was  a  ver- 
dict and  Judgment  for  the  defendant,  which 
Judgment  we  are  asked  to  review  and  re- 
verse: (1)  Because  of  misdirection  of  the 
jury  by  instructions  given,  and  for  error  in 
refusing  other  instructions  asked  for  by  the 
plaintiff;  (2)  for  error  in  allowing  certain 
improper  and  irrelevant  evidence  to  be  sub- 
mitted to  the  Jury ;  and  (8)  because  the  ver* 
diet  is  contrary  to  the  law  and  the  evidence. 

The  material  facts  which  the  evidence 
proved,  or  tended  to  prove,  and  which  have 
to  be  considered  in  connection  with  the  as- 
signments of  error  with  respect  to  the  court's 
rulings  in  giving  and  refusing  instructions^ 
are  as  follows:  Cerriglio  owned  a  farm  tn 
Fairfax  county,  Va.,  containing  804  acres, 
with  extensive  and  costiy  buildings  thereon, 
known  as  "Hayfleld,"  situated  about  6  miles 
from  Alexandria  city  and  14  miles  from 
Washington,  D.  C,  which  points  are  ac- 
cessible by  good  roads,  and  also  about  2 
miles  distant  from  Franconla  station  on  the 
Richmond,  Fredericksburg  St  Potomac  Ballr 
road.  Upon  the  Hayfield  farm  there  was  a 
large  quantity  of  valuable  personal  property, 
the  larger  part  of  which  belonged  to  the 
foreman  on  the  place,  named  Thompson; 
but  the  personalty  owned  by  Thompson  was 
purchased  by  Cerriglio  and  was  included  in 
the  exchange.    Pettit  was  the  owner  of  a  lot 


in  the  dty  of  Pittsburg,  Pa.,  with  a  dwiell- 
Ing  and  other  Improvements  thereon,  kndwn 
as  "1238  Fayette  Street" 

Cerriglio  and  Pettit  were  brought  to- 
gether through  real  estate  agents  in  the 
city  of  Washington,  D.  C,  and  the  exchange 
of  their  respective  properties  was  there  con- 
summated. Pettit  was  represented  by  the 
real  estate  firm  of  Ballard  &  Lanham  Com- 
pany, and  Cerriglio  by  Frank  A.  Harrison; 
but,  as  we  shall  later  see,  there  is  proof 
in  the  record  going  to  show  that  Harrison, 
at  the  time  of  the  negotiations  and  the 
closing  of  the  deal  between  said  contracting 
parties,  was  also  in  the  employ  and  pay  oC 
Pettit,  without  the  knowledge  of  Cerrli^io. 

Hayfleld,  at  the  time  of  the  exchange, 
was  incumbered  by  a  deed  of  trust  securing 
a  balance  of  (28,500,  due  to  one  Thomas 
Cover,  of  Winchester,  Va.,  on  a  loan  of  $32,- 
000  to  CerrigUo's  predecessor  in  ownership, 
which  Cerriglio  assumed  as  part  iMiyment  of 
his  purchase  of  the  property,  but  which  be 
had  reduced  b^  payments  to  said  sum  of 
$28,500;  and  the  real  estate  of  Pettit,  at 
the  time  of  the  exchange,  was  subject  to  a 
mortgage  amounting  to  $8,000!  The  personal 
property  on  Hayfleld  was  transferred  by 
Cerrlglio  to  Pettit  free  of  incumbrance,  and 
consisted  in  part  of  property  owned  by  the 
foreman  on  the  Hayfleld  farm,  which  Cer- 
rlglio had  purchased  in  order  to  carry  out 
the  agreement  of  exchange;  the  agreement 
providing  that  the  farm  should  be  delivered 
to  Pettit,  together  with  all  personal  property 
thereon,  with  certain  minor  exceptions. 
There  was  evidence  tending  strongly  to  prove 
that  in  the  negotiations  leading  up  to  said 
exchange  Pettit  and  his  agents  represented 
to  Cerriglio  that  the  Pittsburgh  property 
was  worth  $35,000;  that  it  had  a  loan  value 
of  $16,000— L  e.',  that  the  latter  amount 
could  be  borrowed  upon  it — and  that  it  had  a 
rental  value  of  $125  per  month;  in  fact, 
the  initial  contract  of  exchange  provided 
that  Cerriglio  should  have  a  tenant  paying 
a  rental  for  the  Pittsburgh  property  of  $125 
per  month  until  Apnll  1,  1909,  while  the 
truth  was  that  Pettit  was  agreeing  to  pay 
that  rent  for  the  property  himself  for  the 
time  named,  as  an  inducement  to  Cerriglio 
to  agree  to  the  exchange  -being  consummated, 
and  that,  too,  in  face  of  the  uncontroverted 
tactB  that  the  Pittsburgh  property  had  not 
at  that  time,  nor  down  to  the  institution 
of  this  suit,  a  rental  value  of  over  $55  per 
month. 

At  the  date  of  the  initial  agreement  be- 
tween these  parties,  December  19,  1908,  Gar- 
riglio  had  never  been  to  Pittsburgh,  and 
knew  nothing  of  values  tbere^  After  this 
agreement  had  been  signed,  however,  and 
before  deeds  were  exchanged,  Cerriglio  went 
to  Pittsburgh,  spending  a  few  hours  there, 
but  was  with  Pettit  the  entire  time,  and 
made  no  inquiry  of  others  as  to  the  value  of 
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tb^  Pitt^burgb  property.  While  thesd  par* 
ties  Were  together  oh  that  occasion,  Pettit 
reiterated  his  assuranced  as  to  the  sale  val^ 
oe,  loan  ralo^  and  rental  value  of  the  prop- 
erty, and  these  representatioia  were  given 
additional  force  and  credit  in  the  estimation 
of  Cerriglio,  doubtless,  by  the  handsome  and 
attractive  appearance  of  the  buildings,  bat 
not  a  word  was  spokoi  to  him  to  put  him 
on  notice  that  values  in  Pittsburgh  iii  liiat 
locality  had  entirely  changed  in  late  years; 
the  result  being  a  very  great  deterioration 
In  both  the  salable  and  rental  values  of  prop- 
erties there,  a  fact  well  known  to  Pettit 
The  property  here  in  question,  which  had 
perhaps  been  ^orth,  many  years  prior,  the 
values  placed  upon  it  by  Pettit,  had  declined 
until  at  the  time  of  CerMgHo*s  visit  t» 
Pittsburgh  it  was  worth  no  more  than,  if 
as  much  as,  ^1,000.  Instead  of  telling  Cer- 
riglio the  trufth  as  to  the  value  of  his  prop- 
erty, Pettit 'made  a  number  of  artful  sugges- 
tions as  to  the  desirable  location  of  his 
property,  attiong  thenk  thi/tt  %he  neighborhood 
was  the  abode  of  millionaires. ' 

At  the  -beginning  ^  these  negotiations 
there  was  only  a  mortgage  on  the  Pittsburgh 
property  for  $S,000,  and  it  is  true  that  be- 
fore the  exchange  of  said  pix>perties  was 
dosed  CfefHgllo  applied  to  Thos.  Cover  (who 
held  the  $28,500  deed  of  trust  on  Hayfield) 
for  a  loan  of  $3,000  on  the  Pittsburgh  prop- 
erty, to  obtain  the  money  with  which  to  pay 
Foreman  Thomlpson  for  the  personalty  he  had 
on  Hayfield,  and  that  Cover,  after  he  and  his 
Bon-in-lbw,  Kern,  an  attorney  at  law,  had 
visited  Pittsburgh  and  Inspected  the  prop- 
erty, declined  to  make  the  desired  loan,  re- 
porting td  Cerriglio  the  information  obtain- 
ed; but  it  is  also  true  that  Cerriglio  immedi- 
ately sought  out  Pettit  and  his  then  undis- 
closed agent;  H&rhson,  iind  reported  what 
had  been  tbld  him  by  Cover  and  Kern,  but 
here  again  Cetrlglio  was  thrown  off  his  guard 
and  his  at^l)reh^nsions  removed  by  Pettit  tell- 
ing him  that  Cover  ttnd  Kern  were  entirely 
mistakeh,  and  that  he,  ^  ^yhd  had  lived  in 
Pittsburgh  all  his  lii'e,  kh^  'much  better  jels 
to  values  than  they,  and  that  the  tfrlues 
stated  to  C^i'rigllo  by  him  were  true.  The 
initial  contract  provided,  as  we  have  seen, 
that  C&ri*ig!'io  should  be  paid  A  tental  for  the 
Pittsburgh  property  <if  $125  per  month  until 
April  1,  1909,  *and  wh^  told  what  Cover  and 
Kern  had  reported  with  respect  to  the  prop- 
erty, Pettit  not  only  said  that  they  did  not 
know  what  they  Were  talking  about,  but  with 
the  view,  obviously,  of  inducing  Cerriglio  to 
believe  that  Cover  and  Kern  were  entirely 
mistaken,  ahd  that  the  values  of  the  Pitts- 
burgh property,  as  stated  by  him,  were  true, 
and  should  be  relied  on  by  Cerriglio,  ar- 
ranged himself  the  desired  second  mortgage 
of  $3,000  on  the  property,  which  Cerriglio  at 
the  time  thought,  as  he  had  every  reason  to. 
think,  was  a  bona  .flde  loan,  obtained  through 
business  channels,  but  whlcli  proved  to  be  In 
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fact  a  loan  made  by  Pettit  himself ;  the  real 
truth  of  the  transaction  never  coming  to  the 
knowledge  of  Cerriglio  until  months  after 
his  deal  with  Pettit  had  been  closed. 

The  defense  of  Pettit  does  not  rest  to  any 
extent  upon  a  denial  of  the  fateity  of  the 
representations  charged  to  have  been  made 
by  him  to  Cerriglio,  but  his  endeavor  is  to 
justify  his  method  of  dealing  by  the  defense 
that  all  he  said  was  ''trade  talk,'*  and  by 
charging  that  the  Hayfield  property  was  not 
worth  more  than  the  deed  of  trust  lien  upon 
it  He  does  not  seriously  question  that  the 
Pittsburgh  property  was  really  worth  no 
more  than  the  mortgages  upon  it»  and  intro- 
duces no  evidence  to  contradict  statements 
made  by  leading  real  estate  agents  of  Pitts- 
burgh and  a  large  property  owner  there^  to 
the  effect  that  the  real  value  of  the  Pitts- 
burgh property  in  question  at  the  time  of  its 
exchange  for  Hayfield  farm  did  not  exceed 
$11,000,  and  that  probably  $10,000  would  be 
the  best  price  that  could  be  gotten  for  it, 
and  that  its  rental  value,  instead  of  being 
$125  per  month,  would  not  excded  $55  per 
month. 

Cerriglio  had  been  offered  for  Hayfield 
$36,000  but  a  short  time  before  the  exchange 
with  Pettit,  which  oifer  did  not  include  the 
personal  property  ttiereon,  valued  at  $3;000, 
and  it  appears  from  dochmentary  evidence  in 
the  record  that  in  the  fall  following  his  tak- 
ing possession  of  Hayfield,  In  January,  1909, 
Pettit  was  pricing  the  farm  and  what  was 
on  it  at  $160,000,  and  gave  extravagant  es- 
timates of  the  productive  character  of  the 
land,  saying  that  Onder  proper  mauagenjUent 
it  would,  at  the  price  he  put  on  it,  net  the 
owner  $16,000  or  $20,000  per  ^^r;  and  to 
one  or  mof  e  letters  written  by  him,  when  he 
had  owned  the  farm  but  10  months,  he  de- 
clared it  worth  the  price  he  had  put  on  it, 
and  declared  It  to  be  the  best  farm  in  Vir- 
ginia, and  that  a  pert  of  it  the  year  before 
had  yielded  'W  bushels  per  acre."  It  is 
true  that  Hayfield  had  run  down  in  value 
whll^  .owtfed  by  Oerrigli6,  and  that  Pettit 
made  cotMldei^able  expenditures  upon  it  Short- 
ly tittet  he  became  its  owner;  but  there 
Is  quite  a  difference  in  opinion  among  his 
wftflesses  a  to  the  amount  so  expended  by 
him.  He  says  that  the  amount  was  $30,000, 
while  the  witnesses  testifying  vary  widely  as 
to  these  expendltuties,  one  of  them  putting 
his  estimate  of  the  amount  as  low  as  $5,000. 
Be  that,  however,  as  it  may,  It  is  hardly 
possible  that  an  expenditure  of  eveh  $30,000 
on  the  Hayfield  fferm  would  have  brought  its 
salable  value  from  $28,500  up  to  $150,000 
within  10  or  12  months,  and  the  productive 
character  of  the  land  up  sufficiently  to  have 
crops  upon  it  worth  $25,000  and  yield  to  the 
owner  a  net  revenue  of  $15,000  or  $20,000 
per  year. 

The  transaction  which  culminated  in  the 
exchange  of  properties  under  consideration 
began  with  a  business  visit  of  Frank  A.  Harrl* 
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son  (upon  whom  Cerrlglio  was  relying  to  ob- 
tain a  purchaser  for  Hayfield)  to  Pittsburgh 
for  Ballard  &  Lanham  Company,  with  which 
business  Oerriglio  was  in  no  way  connected. 
At  this  time  Harrison  met  Pettit,  and  was 
requested  by  him  to  eflFect  an  exchange  of 
the  Fayette  street  property  for  other  prop- 
erty— ^a  Virginia  farm  desired.  Thereupon 
Harrison  listed  this  Pittsburgh  property,  and 
shortly  after  his  return  to  Washington  wrote 
Pettit  submitting  a  list  of  properties  which 
he  had  for  various  parties,  including  in  the 
list  the  Hayfield  farm.  This  letter  so  much 
interested  Pettit  that  he  came  to  Washing- 
ton, and  within  a  week  from  the  date  of  Har- 
rison's letter  the  contract  with  Cerrlglio  here 
in  question  had  been  procured.  During  the 
negotiations  leading  up  to  this  contract,  Pet- 
tit referred  to  Harrison,  who  vouched  for 
Pettit's  statements  as  to  the  Pittsburgh  prop- 
erty. Months  after  the  deal  was  closed,  Cer- 
rlglio learned  that  Harrison  had  represented 
Pettit  as  well  as  him  (Cerrlglio)  in  the  trans- 
action, and  had  received  on«-half  of  the  com- 
missions of  $1,000  paid  by  Pettit  for  effect- 
ing the  deal.  While  it  is  fair  to  Harrison  to 
say  that  it  seems  to  be  conceded  that  at  the 
time  he  honestly  believed  the  Pittsburgh 
property  was  valuable,  and  worth  much  more 
than  the  liens  against  it,  yet  he,  like  Cer- 
rlglio, was  deceived  by  the  attractive  ap- 
pearance of  the  proper^,  and  also,  like  Cer- 
rlglio, had  heard  the  extravagant  and  reck- 
less estimates  of  its  value  repeated  by  Pettit 
When  Harrison  learned  the  results  of  the 
deal  to  Cerrlglio,  he  returned  to  him  the  note 
for  $750,  received  for  his  services  in  the 
transaction.  It  nevertheless  appears  that 
Harrison  was  the  agent  of  Pettit,  without 
the  knowledge  of  Cerrlglio,  and  vouched  for 
the  statements  made  by  Pettit. 

"Cerrlglio,"  as  Cover,  a  witness  for  Pettit, 
testifies,  "is  a  man  easily  imposed  upon  and 
believes  everything  that  is  told  him,"  and 
Harrison  testifies  that  he  represented  both 
parties  in  this  transaction,  and,  after  stating 
how  he  brought  them  together,  he  corrobo- 
rates CSerriglio  in  his  statements  as  to  how 
he  was  deceived  as  to  the  sale  and  rental 
value  of  the  Pittsburgh  property;  that  Cer- 
rlglio knew  nothing  of  his  (Harrison's)  agen- 
cy for  Pettit,  and  declares  that  he  was  the 
party  who  influenced  Cerrlglio  in  making  the 
deal;  and,  in  effect,  that  he  was  led  into 
doing  so  by  the  statements  made  by  Pettit 
with  respect  to  the  Pittsburgh  property,  all 
of  which  he  had  repeated  to  Cerrlglio,  but 
found  out  afterwards  to  be  unwarranted,  as 
they  were  not  in  accordance  with  the  truth. 

The  gravamen  of  Orrigllo's  complaint  Is 
not  so  much  what  the  property  was  worth 
which  Pettit  got  from  him  in  the  exchange, 
but  the  fraud  and  deceit  practiced  upon  him 
by  Pettit  with  respect  to  the  property  which 
he  deeded  to  him  (Cerrlglio),  and  which  he 
was  led  to  believe  had  a  sale  value  of  $35,- 
000,  a  loan  value  of  $16,000,  and  a  rental  val- 


ue of  $125  per  month,  whoi  In  truth  the 
property  did  not  exceed  In  value  $11,000,  had 
no  loan  value  at  that  time  beyond  $8,000 
then  secured  upon  it,  and  could  not,  as  the 
real  estate  and  business  men  testified,  be 
rented  for  over  $55  per  month,  the  amount 
of  rent  obtained  for  it  after  strenuous  ef- 
forts to  obtain  a  tenant  for  it  when  it  be- 
came vacant  by  reason  of  the  expiration  of 
the  time  for  which  Pettit  was  iMiylng  $125 
per  month. 

After  all  the  evidence  in  the  case  had  been 
introduced,  Cerrlglio  requested  the  court  to 
give  to  the  jury  eight  instructions,  four  of 
which  were  given,  but  Nos.  A — 6,  A — 7,  and 
A — 8  were  refused,  and  A — 2  given  with  an 
amendment,  to  which  ruling  amending  A — 2 
and  refusing  A — 6  and  A — 7  Cerrlglio  ex- 
cepted. 

[1]  It  was  sought  by  instruction  A — 2  to 
have  the  jury  told  that  if  they  believed  from 
the  evidence  that  representations  were  made 
by  Pettit  as  to  the  value  of  the  Pittsburgh 
property,  what  it  was  renting  for  and  would 
rent  for,  and  as  to  the  amount  of  loan  that 
could  be  secured  upon  It,  and  that  these  rep- 
resentations were  relied  upon  by  Cerrlglio, 
that  same  were  material,  and  without  which 
CSerriglio  could  not  conclude  the  transac- 
tion, and  that  the  same  were  untrue,  and 
known  by  Pettit  to  be  untrue,  then  Cerrlglio 
was  entitled  to  a  verdict  in  this  action  for 
such  an  amount,  not  exceeding  the  amount 
sued  for,  as  in  the  judgment  of  the  jury  was 
right  and  proper  under  all  the  circumstances. 
The  court  gave  this  instruction,  but  with  the 
proviso  added  to  the  effect  that  before  a 
verdict  could  be  found  for  Cerrlglio  the  jury 
must  further  believe  from  the  evidence  that 
said  statements  were  made  as  facts,  not 
opinions  of  Pettit 

While  it  was  not  error  to  modify  the  in- 
struction as  asked,  because  too  broad  in  its 
statement  of  the  proposition  of  law  it  was 
intended  to  expound,  the  proviso  added  to 
the  instruction  would  have  been  clearer,  and 
less  calculated  to  mislead  the  jury,  had  It 
gone  further  and  to  the  extent  of  warning 
them  against  reckless  statements  of  fact 
made  in  disregard  of  whether  they  were  true 
or  false. 

[2]  Instruction  A — 6,  which  was  refused, 
was  to  the  effect  that  if  the  jury  believed 
from  the  evidence  that  Cerrlglio  had  not 
equal  means  of  information  with  Pettit  In 
relation  to  the  Pittsburgh  property,  and  that 
knowing  this,  Pettit  made  representations  as 
to  its  value,  what  it  was  rented  for,  and 
what  amount  of  loan  could  be  procured  upon 
the  same,  then  if  Pettit  asserted  that  Cerrlg- 
lio did  not  rely  upon  such  representations, 
the  evidence  to  show  that  he  did  not  must  be 
of  the  clearest  and  most  satisfactory  char- 
acter, and  not  of  mere  inference  or  impli- 
cation. 

We  are  of  opinion  that  the  refusal  of  this 
instruction  was  error.    The  evidence  as  to 
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the  statements  made  by  Pettlt,  referred  to  in 
the  instruction,  and  Gerriglio's  reliance  upon 
them,  is  clear  and  positive — in  fact,  the  rec- 
ord does  not  show  that  Pettlt  seriously  de- 
nied that  Oerrigllo  did  rely  upon  said  state- 
ments. Harrison  in  his  testimony  went  to 
the  extent  of  saying  that  he  and  Pettlt  seem- 
ed to  be  Cerriglio*s  masters  in  the  transac- 
tion. While  Pettlt  Is  shown  to  be  compara- 
tively a  young  man,  it  also  appears  that  he 
has  been  a  successful  business  man,  had 
lived  all  his  life  in  Pittsburgh,  where  he  had 
acquired  considerable  wealth,  and  was  skill- 
ed in  the  arts  of  trade.  On  the  other  hand, 
as  we  have  seen,  Cerriglio  was  a  man  pro- 
nounced by  witness  Cover  as  "easily  Imposed 
upon,  and  who  would  believe  anything  that 
was  told  him." 

It  is  said  by  Staples,  J.,  in  Grim  v.  Byrd, 
73  Va.  293:  "Even  a  matter  of  opinion  miy 
amount  to  an  affirmation,  and  be  an  induce- 
ment to  a  contract,  especially  where  the  par- 
ties are  not  dealing  upon  equal  terms,  and 
one  of  them  has,  or  is  presumed  to  have, 
means  of  information  not  equally  open  to 
the  other."  Rorer  Iron  Co.  ▼.  Trout,  83  Va. 
397,  2  S.  E.  713,  5  Am.  St.  Rep.  285;  Buena 
Vista  Co.  V.  Billmyer,  48  W.  Va.  382,  37  S. 
B.  683. 

In  Fitzgerald  v.  Frankel,  109  Va.  603,  64 
S.  B.  941,  the  opinion  by  Harrison,  J.,  says: 
"If  the  purchaser  has  not  equal  means  of  in- 
formation with  the  seller,  if  it  be  a  case  In 
which  he  had  the  right  to  rely  upon  the 
representation,  the  evidence  to  show  that  he 
did  not  rely  upon  it  must  be  of  the  clearest 
and  most  satisfactory  character.  In  such 
cases,  there  ought  to  be  no  room  for  infer- 
ence or  mere  implication** — citing  Grim  v. 
Byrd,  supra. 

The  fraud  and  deceit  complained  of  in 
Fitzgerald  v.  Frankel,  supra,  was  of  the 
same  character  in  all  essential  features  as 
the  fraud  and  deceit  alleged  in  the  case  at 
bar,  and  here  It  is  made  to  appear  that  Pet- 
tit,  who  is  charged  with  fraud  and  deceit, 
designedly  led  Oerrigllo  to  rely  upon  the  rep- 
resentations he  (Pettlt)  made  to  him;  for, 
when  confronted  with  the  opinion  expressed 
by  Cover  and  Kern  as  to  the  value  of  the 
Pittsburgh  property,  Pettlt  denounced  the 
source  of  their  information,  and,  to  dispel 
any  lingering  doubt  in  Oerrigllo*s  mind  as  to 
the  truth  of  his  representations.  Immediately 
procured  for  him  a  second  loan  of  $3,000  on 
the  Pittsburgh  property,  ostensibly  arranging 
the  same  without  difficulty  by  means  of  a 
telephone  conversation  carried  on  in  Cer- 
riglio's  hearing,  when  in  truth  he  was  the 
only  person  willing  to  make  the  loan. 

Instruction  A — 6,  given  for  Cerriglio,  was 
not  broad  enough  to  cure  the  error  in  re- 
fusing A— 6. 

[3]  Instruction  A — 7,  also  refused,  was  as 
follows:  **The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  that,  be- 
fore and  at  the  time  of  closing  the  said 
transaction,  Frank  A.  Harrison  was  in  the 


employ  of  the  defendant,  to  be  paid,  and  that 
he  was  thereafter  paid,  a  consideration  by 
the  defendant  for  his  services  in  relation  to 
the  said  transaction,  and  that  such  relation- 
ship existing  between  the  said  Harrison  and 
the  said  def aidant  was  unknown  to  the 
plaintiff,  and  not  ascertained  by  him  until 
long  after  consummating  the  said  deal,  that 
then,  any  representations  made  by  the  said 
Harrison  to  the  said  plaintiff,  prior  to  and 
at  the  time  of  the  closing  of  the  said  trans- 
action, in  relation  to  the  said  Pittsburgh 
property,  were  made  as  the  agent  and  in  be- 
half of  the  said  defendant,  and  that  the  de- 
fendant is  bound  by  the  same,  to  the  same 
extent  as  if  made  by  himself." 

We  have  already  referred  to  the  evidence 
sufficiently  to  show  that  this  instruction  was 
Intended  to  direct  the  attention  of  the  jury 
to  the  question  whether  under  all  the  facts 
and  circumstances  of  the  case  they  should 
find  that  Harrison  was  the  agent  of  Pettlt 
in  the  exchange  of  properties  between  Pettlt 
and  Cerriglio,  without  the  knowledge  of  the 
latter,  and  that,  if  the  jury  should  so  find, 
then,  upon  the  principle  of  law  that  a  prin- 
cipal is  bound  by  representations  of  his 
agent,  made  either  in  the  scope  of  his  em- 
ployment or  In  furtherance  of  the  object 
for  which  he  is  employed,  Pettit  was  as 
much  bound  by  any  false  representations 
made  by  his  agent,  Harrison,  to  Oerrigllo 
with  respect  to  the  Pittsburgh  property  as  if 
such  representations  had  been  made  by  Pet- 
tit  himself. 

The  refusal  of  instruction  A— 7  was  also 
error.  Ferguson  v.  Oooch,  94  Va.  1,  26  S.  B. 
397,  40  Ll  R.  A.  234;  Beury  y.  Davis,  111  Va. 
581,  69  S.  B  1060;  1  Bncy.  Dig.  Va.  ft  W. 
Va.  274,  and  cases  cited.  The  tact  that  Har- 
rison may  have  been  honestly  deceived  by 
Pettit  does  not  alter  the  case.  If  deceived, 
Harrison,  as  the  evidence  tended  to  show,  in 
turn  and  in  the  interest  of  Pettit,  deceived 
Cerriglio,  who  looked  upon  Harrison  as  his 
trusted  agent,  and  lent  the  ready  ear  of  con- 
fidence to  all  he  said  and  did  in  relation  to 
the  exchange  of  properties  in  negotiation. 

The  giving  of  instructions  1,  2,  3,  and  4  for 
Pettit  is  assigned  as  error. 

[4]  Instruction  1  told  the  jury  that  mere 
assertions  by  vendors  of  property  as  to  its 
value  or  the  price  that  has  been  offered  for 
it  are  assumed  to  be  so  commonly  made 
that  purchasers  cannot  rely  upon. them,  and 
they  are  understood  as  affording  him  no 
ground  for  neglecting  to  make  examination 
for  himself;  that  one  relying  upon  such 
statements  does  so  at  his  peril  and  must 
take  the  consequences;  that  the  mere  ex- 
pression of  opinion  in  strong  and  positive 
language  is  no  fraud,  though  it  be  false;  and 
that  such  statements  are  not  fraudulent  in 
law,  because  they  do  not  ordinarily  deceive, 
but  are  considered  as  "trade  talk." 

The  objection  to  this  instruction  is  to  that 
part  of  It  which  told  the  jury  that  asser- 
tions by  a  vendor  as  to  the  price  he  has  been 
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offered  for  property  are  assumed  to  be  so 
commonly  made  that  purchasers  camiot  rely 
upon  them,  etc.  We  are  of  opinion  that 
this  objection  to  the  instruction  is  well 
grounded,  for  the  reason  that  the  Instruction 
does  not  draw  the  distinction  in  law  between 
a  mere  opinion  as  to  what  a  certain  piece 
of  property  Is  worth,  and  the  affirmation 
or  statement  by  the  vendor  of  the  property, 
as  an  existing  fact,  that  he  has  been  offered 
a  certain  sum  for  the  property,  etc.,  which 
affirmation  or  statement  proves  to  be  false. 
The  latter  case  is  not  In  any  way  controlled 
by  the  rule  respecting  "trade  talk*'  or  "opin- 
ion utterances,"  but  by  the  rule  that,  when 
the  vendor  of  property  states  that  he  has 
been  offered  a  given  sum  for  it,  the  state- 
ment is  one  of  fact,  as  the  chief  element  of 
the  value  of  property  is  the  readiness  with 
which  it  may  be  sold.  Strickland  v.  Gray- 
bill,  97  Va.  602,  34  S.  B.  475 ;  Hull  v.  Fields 
A  Thoipas,  76  Va.  606;  Lake  v.  Tyree,  90  Va. 
719,  19  S.  B.  787. 

The  weight  of  authority  does  not  sanction 
the  doctrine  that  one  who  has  fraudulentiy 
deceived  another,  and  thereby  induced  him  to 
•enter  into  a  contract  to  his  disadvantage,  can 
successfully  defend  an  appropriate  action 
against  him  for  the  fraud  and  deceit  by  say- 
ing :  "It  is  true  that  I,  by  fraud  and  deceit, 
Induced  you  to  enter  Into  the  "contract;  but 
you  were  negligent  In  not  finding  out  that 
I  was  deceiving  you,  and  therefore  guilty  of 
negligence  in  believing  me." 

"If  one  represents  as  true  what  he  knows 
Is  false,  in  such  a  way  as  to  induce  a  rea- 
sonable man  to  believe  it,  and  the  represen- 
tation is  meant  to  be  acted  on,  and  he,  to 
whom  the  representation  is  made,  believing 
it  true,  acts  on  it,  and  thereby  sustains  dam- 
age, there  Is  fraud  to  support  an  action  of 
deceit  at  law,  and  to  found  a  rescission  of 
the  transaction  in  equity.  Whether  the  mis- 
representation is  made  innocently  or  know- 
ingly, if  acted  on,  the  effect  is  the  same. 
In  the  one  case,  the  fraud  is  actual;  in 
the  other.  It  is  constructive.    ♦    •     • 

"One  to  whom  a  representation  has  been 
made  is  entitled  to  rely  on  it  quoad  the  mak- 
er, and  need  make  no  further  inquiry." 
Lowe  V-  Trundle,  78  Va.  65,  and  authori- 
ties cited.  See,  also,  2  Va.  L.  Reg.  694,  and 
authorities  cited. 

[5]  The  same  objection  Is  urged  to  instruc- 
:tions  2  and  4,  given  for  Pettlt,  that  is  made 
to  instruction  1,  Just  considered,  with  the 
additional  objection  that  instructions  2  and 
4  segregate  some  of  the  facts,  calling  par- 
ticular attention  thereto,  and  then  tell  the 
jury  that,  if  they  find  those  facts  from  the 
evidence,  their  verdict  should  be  for  the  de- 
fendant. 

These  instructions  lay  stress  upon  the  fact 
that  Cover  and  Kern,  after  viewing  the 
Pittsburgh  property  and  reporting  to  Cer- 
rlglio  that  Cover  would  not  make  a  loan  of 
$3,000  secured  by  a  second  mortgage  on  It, 
but  leave  out  of  view  the  transaction,  testi- 


fied to  and  practically  uncontradicted,  which 
took  place  after  Cover  and  Kern  had  left 
OerrigUo/  and  in  which  Pettit  and  Harrison 
reiterated  their  assurances  as  to  the  val- 
ue of  the  property,  and  Pettit's  act  in  ar- 
ranging the  desired  second  mortgage  loan  as 
a  further  assurance  to  Cerriglio  that  Cov- 
er's and  Kern's  estimate  of  the  value  of  the 
property  was  unreliable.  There  was  no  evi- 
dence tending  to  show  that  Cerriglio  after 
that  transaction  made  inquiry  or  received  in- 
formation from  any  one  other  than  Pettit 
and  Harrison.  Under  these  circumstances 
the  instructions  should  not  have  laid  stress 
upon  the  statenlents  made  by  Cover  and 
Kern,  and  left  out  of  view  the  evidence 
tending  to  prove  the  artifice  of  Pettit  as  to 
a  second  mortgage  loan  on  the  property, 
procured  for  the  purpose  of  showing  that  the 
property  had  then  a  present  actual  loan  val- 
ue in  excess  of  what  Cover  and  Kern  had 
said,  and  equal  to  the  value  put  upon  it  by 
Pettit 

The  grounds  for  assignments  of  error  5 
and  6,  which  are  founded  upon  bills  of  ex- 
ceptions 5  and  6,  will  not  be  elaborated. 
Suffice  it  to  say  that  the  evidence  to  which 
the  exceptions  referred  was  irrelevant,  and, 
if  offered  at  another  trial  of  the  cause, 
should  be  excluded. 

[6]  The  trial  court  permitted,  over  the  ob- 
jection of  Cerriglio,  the  witness  Cover  to 
state  the  circumstances  under  which  he  had 
Placed  a  loan  of  $32,000  on  the  Hay  field 
farm  in  1906,  and  how  he  was  "tricked"  in- 
to making  the  loan,  which  ruling  is  assigned 
as  error. 

TVe  are  of  opinion  that  this  assignment  of 
error  is  well  taken.  The  consideration  which 
had  Induced  Cover  to  make  a  loan  upon 
Hay  field  several  years  prior  to  the  exchange 
agreement  made  between  Cerriglio  and  Pet- 
tit which  is  involved  in  this  cause,  and  pri- 
or to  Cerriglio's  acquisition  of  any  interest 
in  Hayfield,  was  wholly  irrelevant  tp  the  is- 
sue, and  could  have  served  no  other  purpose 
than  to. mislead  the  jury  to  a  consideration 
of  another  transaction  concerning  Hayfield 
farm,  alleged  to  have  been  brought  abqi^t  by 
fraud,  but  with  which  QBrrlglio  had  no  con- 
nection whatsoever. 

[7]  There  is  no  merit  in  the  contentiaii 
that  Cerriglio  too  long  delayed  bringing  this 
action,  and  therefore  the  doctrine  of  estop- 
pel or  waiver  has  no  application  to  the  case. 
Cerriglio  did  not  find  out,  until  he  went  to 
Pittsburgh  in  the  fall  of  1909  tor  the  pur- 
pose of  borrowing  the  money  to  pay  the 
$3,000  loan,  wUeti  Pettit  made  him,  the  ex- 
tent to  which  he  had  been  deceived  and  de- 
frauded with  respect  to  the  Pittsburgh  prop- 
erty. His  efforts  to  rent  the  place  for  some- 
thing like  $125  per  month,  which  Pettit  said 
it  would  yield,  were  unsuccessful,  and  as 
long-distance  telephonic  communications  had 
failed  to  get  the  money  to  pay  tbt  loan  made 
by  Pettit,  lie  went  to  Pittsburgh  to  negotiate 
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a  loan  on  the  property,  when  and  where  he 
learned,  as  he  states,  that  he  had  been 
swindled.  True,  he  did  not  go  at  once  Into 
court,  but  took  time,  as  he  had  the  right  to 
do,  to  inform  himself  as  to  whether  or  not 
he  had  any  redress,  and,  when  adrised  that 
he  had  a  remedy  at  law,  he  brought  this 
suit  within  a  few  months,  to  wit.  In  May, 
1910. 

As  the  case  has  to  go  back  for  a  new  trial, 
we  will  not  discuito  the  evidence,  further 
than  has  been  necessary  in  considering  the 
instructions  to  the  Jury  given  and  refused 
at  the  last  trial. 

For  the  foregoing  reasons,  the  judgment 
of  the  circuit  court  has  to  be  reversed,  the 
verdict  of  the  jury  set  aside,  and  the  cause 
remanded  for  a  new  trial,  to  be  had  not  in 
conflict  with  this  opinion. 

Reversed. 


(UZ  Vft.  717) 
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GO.  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 

18,  1912.) 

1.  CONBTZTtmONJJL  LaW  (f  126^)— OBLIGA- 
TION OF  CONTBAOTS  ^  CONSOIiinATION  OF 
COBPOR4TIONe. 

Under  Code  1904,  |  1105e,  subseos.  40,  41, 
providing  that  domestic  corporations  engaged  in 
the  same  or  similar  business  may  conaolidate, 
when  authorized  to  do  so  by  majority  vote  at 
a  properly  called  meeting  of  the  stockholders  of 
each  corporation,  a  corporation  had  a  right, 
by  a  majority  vote  of  its  stockholders,  to  consoli- 
date with  another  oorppration  engaged  in  the 
same  business,  though  one  stockholder  object- 
ed, and  chough  the  corporation  was  organized 
in  1S82,  and  prior  to  the  enactment  of  this 
statute;  Code  187S,  e.  57,  §S  59,  60,  which  was 
the  statute  then  controlling,  expressly  rseerving 
to  the  state  the  right  to  change  the  powers 
granted  to  corporanons,  and  the  power  exer- 
cised and  conferred  bjr  the  consolidation  statute 
not,  therefore,  operating  to  impair  the  obliga- 
tion of  contracts. 

[Ed.  Note.— For  other  cas^,  see  Constitution- 
al Law.  Cent.  Dig.  SI  325,  366-30^;  t>e^  Uig. 
f  12a*] 

2.  COBPOBATIONS  rt  38*)— LAWS  GOVKBJCING— 
AMENDMBNt  TO  ^HASTEK. 

Under  Copst.  |  1^  (Code  1904,  9.  ceMiih 
and  Code  1904,  |  llO&t^,  aubsec.  $,  providing 
that  every  corporation  which  shall  amend  its 
charter  shall  t>e  deemed  thereby  to  hai>^  accept- 
ed and  become  safcckcit  to  the  Oonstitutlou  and 
any  laws  passed  in  pursuance  thereof,  the  act 
of  a  corporation  in  passing  a  resolution  amend- 
ing its  charter  broiight  such  corporation  under 
the  general  laws  of  the  state,  indudtag  the 
statute  authorizing  the  consolidation  of  oorpo- 
rations  (Code  1904,  |  1105e.  subsecs.  40,  41), 
though  toe  resolution  declared  that  the  amend- 
ment was  not  to  affect  the  charter  in  any  other 
respect  or  particular  than  that  mentioned  in 
the  amendment;  such  declaration  being  in 
derogation  of  such  constitutional  and  statutory 
provision,  and  wholly  ineffectual. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent.  Dig.  fl  119,  120,  125-127;  Dec.  Dig.  ( 
38.*] 

3.  Corporations  (8  38*)— Laws  Governing. 

The  provision  of  Const.  |  158  (Code  1904, 

p.  cclviu),  and  Code  1904,  |  1105a,  subsec  8, 


that  after  the  amendment  of  the  charter  of  a 
corporation  the  corporation  shall  be  subject  to 
the  Constitution  and  general  laws  of  the  state 
passed  in  pursuance  thereof,  so  far  as  applica- 
ble, is  not  limited  to  the  relations  between  the 
state  and  the  corporation,  but  applies  also  to 
the  relations  between  the  state  and  the  stock- 
holders, between  the  corporation  and  the  stock- 
holders, and  between  the  stockholders  them- 
selves. 

[£>d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ff  119,  120,  125-127;    Dec  Dig.  § 

sa*] 

4.  Corporations    (|   584*)— Consouuation- 
Rembut  of  Stockholder. 

A  stockholder,  dissenting  to  a  consolidation, 
is  not  limited  to  the  summary  remedy  given  him 
under  Code  1904^  §  llOGe,  subsec.  41,  to  secure 
payment  for  his  stock. 

[Eld.  Note.— For  other  cases,  see. Corporations, 
Cent.  Dig.  SI  2343-2347 ;  Dec.  Dig.  |  584.*] 

t^.  Corporations   (|   584*)*-Ck>NSOLiDATioN— 
Bight  of  Stockholder. 

Code  1904,  |  1105e,  subsec.  40,  authorising 
the  consolidation  of  corporations,  does  not  de- 
prive a  dissenting  stockholder  of  his  light  to 
refuse  to  surrender  his  stock  for  stock  in  the 
new  corporation,  or  to  refuse  to  take  anything 
for  it  less  than  its  actual  value  at  the  date  of 
the  oonsolidatioa. 

[Bd.  Note.-0-For  other  cases,  see  CorporatioiM, 
Cent.  Dig.  H  2343-2347;   Dec.  Dig.  §  584.*] 

6.  CoBPcmATiONS   <|   584*)— CtoNSOUDAVioir— 
Private  Stockholdcbs— E^uitt. 

Where  the  ascertainment  of  such  vfilua  re- 
quires investigations  into  the  condition  of  the 
corporation  and  accounts  to  be  taken,  the  stock- 
holder may  resort  to  a  court  eC  equity. 

[Bd.  Note.^For' other  cases,  see  Corporations, 
Cent  Dig.  »  234^-2347;  Dec  Dig.  i  584.*! 

7.  GoBPOftATiONB    (f    894«>— Sbttino    Aside 

OONBOLIAATZON-^UBISDIOTION  OF  Goi/wx, 
Const,  i  156,  subsec,  "a"  (Code  1904,  p. 
cell),  provides  that  the  State  Corporation  Oom- 
mission  shall  have  the  power  to  put  into  effect 
the  provisions  of  the  Constitution  and  statutes 
relative  to  domestic  corporations;  and  Code,  I 
1105e,  subsec.  41,  provides  that  the  Commissiopi 
shall  determine  when  corporations  desiring  to 
consolidate  have  complied  with  the  require- 
ments of  law,  and  shall  issue  a  certificate  upon 
fiAdix^g-  that  there  has  been  a  proper  oompli- 
ence,  and  tha^  the  filing  of  such  cer^ncate  shall 
complete  the  consolidatipn.  Held  that,  under 
Const,  f  156,  subd.  "d"  (Code  1904,  p.  ocliv), 
providing  that  no  conrt  shall  have  jurisdiction 
to  correct  or  annul  any  |u^n  of  the  Commis* 
sion  within  the  scope  01  its  authority,  the  court 
had  no  jurisdiction  to  set  aside  a  consolidation 
wliich  had  been  ■  effected  between  two  oorpor«- 
tions  according  to  ls)ir«  Md  lor  wUeh  the  Ceaoh 
mission's  approval  and.,  certificate  ha4  been 
given. 

[Bd.  Note.-rFor  other  cases,  see  Corporations, 
Cent.  Dig  S  1576;    Dec  Dig.  f  3W.*f 

8.  Commerce  {§  48*)— Monopoubs  (i  20*)— 
Consolidation  of  Cobpo!bation& 

The  consolidation  of  two  corporations  in 
accordance  with  Code,  |  1106e»  subeecs.  40, 
41,  aipthorizing  the  consolidation  of  corporations 
engaged  in  the  same  or  similar  business,  is 
not  in  violation  of  the  commerce  clause  of  the 
federal  Constitution  Article  1,  §  8),  or  of  the 
Sherman  Anti-Trust  Act  (Act  July  2,  1890,  c. 
647,  26  Stat  209  [U.  S.  Oomp.  St  1901,  p. 
3200]). 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  §§  36-^,  46;  Dec  Dig.  i  48;* 
Monopolies,  Dec.  Dig.  f  20.*] 
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Appeal  from  C!6rporatlon  Court  of  Dan- 
vUle. 

,  Bill  by  one  Wlnfree  against  the  Riverside 
Cotton  Mills  Company  and  others.  From  a 
decree  overruling  a  demurrer  to  the  bill, 
plaintiff  appeals.  Affirmed  in  part,  and  re- 
manded. 

Coleman,  Easley  ft  Coleman,  Harrison  & 
Long,  and  A.  B.  Percy,  for  appellant  R.  W. 
Peatross,  Harris  &  Harris,  and  A.  A.  Phle* 
gar,  for  appellees. 

BUCHANAN,  J.  [1]  The  first  question  to 
be  determined  in  this  case  is  whether  or  not 
the  Riverside  Cotton  Mills,  in  which  the  ap- 
pellant, who  was  complainant  in  the  court 
below,  was  a  stockholder,  had  the  right  by 
a  majority  vote  of  all  of  its  stockholders 
to  consolidate  with  the  Dan  River  Power  & 
Manufacturing  Company,  under  .the  provi- 
sions of  an  act  entitled  '*An  act  concerning 
corporations,"  ai^roved  May  21,  1903  (Acts 
of  Assembly  1902-04,  pp.  437,  476-480),  and 
found  in  the  Code  of  1904  as  chapter  46A. 

By  subsection  40  of  section  1105e  of  that 
Code  It  is  provided,  with  certain  exceptions 
which  do  not  affect  this  case,  that  any  cor- 
poration organized  or  to  be  organized  under 
any  law  or  laws  of  this  state  may  merge  or 
consolidate  into  a  single  corporation  with 
any  other  corporation  organized  for  carrying 
on  the  same  or  a  similar  business  under  the 
laws  of  this'or  any  other  state  of  the  United 
State& 

By  the  following  subsection  (41)  it  is  pro- 
vided how  such  merger  or  consolidation  may 
be  effected.  One  of  the  provisions  of  that 
subsection  is  that  such  merger  may  be  au- 
thorized by  a  majority  vote  at  a  meeting 
of  the  stockholders  of  each  of  the  corpora- 
tions proposing  to  consolidate,  called  and 
held  in  the  manner  prescribed  by  that  sub- 
section. 

Separate  meetings  of  the  stockholders  of 
the  two  companies  were  called  to  consider 
the  proposed  consolidation  agreement  enter- 
ed into  between  the  directors  of  the  two  com- 
panies. The  appellant,  who,  as  before  stat- 
ed, was  a  stockholder  in  the  Riverside  Cot- 
ton Mills,  protested  and  voted  against  the 
conaolidation  at  the  meeting  of  his  company; 
but  the  vote  of  the  stodcholders  at  the  meet- 
ing of  each  company  was,  by  a  large  major- 
ity, in  ftivor  of  the  consolidation,  and  the 
consolidation  was  subsequently  completed  or 
perfected  in  the  manner  prescribed  by  the 
statute. 

The  contention  of  the  appellant  is  that, 
since  the  Riverside  Cotton  Mills  was  incor- 
porated prior  to  the  enactment  of  the  stat- 
ute in  question  authorizing  the  consolidation 
of  corporations  doing  the  same  or  a  similar 
business  by  a  majority  of  its  stockholders, 
the  consolidation  could  only  be  effected  by 
the  unanimous  vote  of  the  stockholders,  not- 
withstanding the  provision  of  the  act  that 


such  consolidation  might  be  effected  by  a 
majority  vote. 

Tlie  appellees,  on  the  other  hand,  insist 
that  in  the  year  1882,  when  the  Riverside 
Cotton  Mills  was  incorporated  under  the  pro- 
visions of  chapter  57  of  the  Code  of  1873 
(sections  59  and  60),  the  power  to  alter  or 
amend  the  charter  was  expressly  reserved 
by  the  state,  and  under  that  reserved  power 
and  section  158  of  the  Constitution  (Code 
1904,  p.  cclvlli)  and  subsection  8  of  sec- 
tion 1105a  of  Pollard's  Code,  passed  pursu- 
ant thereto,  the  state  had  the  right  to  au- 
thorize the  consolidation  in  question,  even 
against  a  stockholder  who  does  not  consent 
to  it 

Section  69  provided  that,  after  a  charter 
was  certified  to  the  secretary  of  the  common- 
wealth, the  court  granting  it,  *'or  the  Judge 
thereof,  in  vacation,  may,  upon  the  motion 
of  said  company  ♦  ♦  ♦  or  on  reasonable 
notice  to  said  company,  alter  or  amend  said 
charter,  or  change  the  corporate  name  of 
said  company;  and  such  alteration,  amend- 
ment or  change  shall  be  recorded  by  said 
clerk  and  in  the  office  of  the  secretary  of  the 
commonwealth  •  •  •  and  a(hall  be  as 
effectual  and  legal  from  that  time  as  if  orig- 
inally a  part  of  the  charter." 

Section  60  provided  that,  as  soon  as  the 
charter  of  the  corporation  was  lodged  in  the 
office  of  the  secretary  of  the  commonwealth, 
the  persons  signing  and  acknowledging  the 
certificate,  their  successors,  and  other  per- 
sons associated  with  them,  should  be  a  body 
corporate,  "and  shall  have  all  the  general 
powers,  and  be  subject  to  all  the  general  re- 
strictions provided  by  this  edition  of  the 
Code  of  Virginia,  or  that  may  have  been 
heretofore,  or  may  hereafter  be  enacted  by 
the  General  Assembly,  In  regard  to  such 
bodies  politic  and  corporate." 

It  seems  that  such  a  reservation  of  power 
to  the  state  prescribed  by  the  laws  in  force 
when  the  charter  is  granted,  whether  written 
in  the  Constitution,  in  general  laws,  or  in 
the  charter  Itself,  qualifies  the  grant,  and 
that  the  subsequent  exercise  of  that  power 
cannot  be  regarded  as  an  act  impairing  the 
obligation  of  contracts. 

"The  effect  of  such  a  provision,"  as  was 
said  by  the  Supreme  Court  of  the  United 
States  in  Looker  v.  Maynard,  179  U.  S.  46, 
52,  21  Sup.  Ct  21,  23  (45  L.  Ed.  79),  "wheth- 
er  contained  in  an  original  act  of  incorpor- 
ation, or  in  a  Constitution  or  general  law 
subject  to  which  a  charter  is  accepted,  is, 
at  the  least,  to  reserve  to  the  Legislature 
the  power  to  make  any  alteration  or  amend- 
ment of  a  charter  subject  to  it,  which  will 
not  defeat  or  substantially  impair  the  object 
of  the  grant,  or  any  right  vested  under  the 
grant,  and  which  the  Legislature  may  deem 
necessary  to  carry  into  effect  the  purpose  of 
the  grant,  or  to  protect  the  rights  of  the  pub- 
lic or  of  the  corporation,  its  stockholders, 
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or  creditors,  or  to  promote  the  due  adminls- 
tration  of  its  affairs.** 

This  language  Is  reiterated  and  approved 
in  the  case  of  Polk  v.  Mutual  Reserve  Fund, 
etc.,  207  U.  S.  310,  325,  326,  28  Sup.  Ct.  65, 
52  L.  Ed.  222.  See,  also,  generally,  Penn- 
sylvania College  Cases,  13  Wall.  100,  212- 
214,  20  L.  Ed.  550;  Miller  v.  People  of  State 
of  New  York,  15  Wall.  478,  21  L.  Ed.  98; 
Wright  V.  Minn.  Mutual  Life  Ins.  Co.,  193 
n.  S.  657,  668-664,  24  Sup.  Ct  549,  48  L.  Ed. 
832;  Anderson  v.  Commonwealth,  59  Va.  295. 

[2,  3]  In  January,  1904,  upon  the  recom- 
mendation of  the  directors  of  the  Riverside 
Cotton  Mills  Company,  the  stockholders  at 
a  meeting  regularly  held*  in  which  18,002 
shares  of  the  entire  stock  of  20,000  shares 
of  the  company  were  present  and  voting, 
voted  unanimously  in  favor  of  having  the 
charter  of  the  company  amended  so  as  to 
authorize  it  to  acquire  and  own  stock  in 
other  companies  not  exceeding  30  per  cent 
of  the  capital  stock  of  that  company.  The 
charter  was  so  amended  in  accordance  with 
the  act  of  assembly  entitled  ''An  act  con- 
cerning corporations."  The  object  of  the 
amendment,  as  alleged  in  the  bill,  was  to 
enable  the  Riverside  Cotton  Mills  to  acquire 
$350,000  of  the  stock  of  the  Dan  River  Pow- 
er &  Manufacturing  Company  In  addition  to 
what  the  former  then  held  in  the  latter 
company.  The  additional  stock  authorized 
to  be  acquired  was  acquired,  and  the  char- 
ter as  thus  amended  acted  on  without  ob- 
jection. At  the  time  that  amendment  was 
sought  by  the  Riverside  Cotton  Mills  and 
granted  by  the  State  Corporation  Commis- 
sion, the  present  Constitution  of  the  state 
was  in  force.  Section  158  of  that  instru- 
ment (Code  1904,  p.  cclvii),  which  had  been 
carried  Into  a  statute  (subsection  8,  |  1105a, 
Pollard's  Code),  provided  that  "every  cor- 
poration heretofore  chartered  in  this  State, 
which  shall  hereafter  accept,  or  effect,  any 
amendment  or  extension  of  its  charter,  shall 
be  conclusively  presumed  to  have  thereby 
surrendered  every  exemption  from  taxation, 
and  every  nonrepealable  feature  of  its  char- 
ter and  of  the  amendments  thereof,  and  al- 
so all  exclusive  rights  or  privileges  thereto- 
fore granted  to  it  by  the  General  Assembly 
and  not  enjoyed  by  other  corporations  of 
a  similar  general  character,  and  to  have 
thereby  agreed  to  thereafter  hold  its  charter 
and  franchises,  and  all  amendments  thereof, 
under  the  provisions  and  subject  to  all  the 
requirements,  terms  and  conditions  of  this 
Constitution  and  of  any  laws  passed  In  pur- 
suance thereof,"  so  far  as  the  same  might 
be  applicable  to  such  corporation. 

One  of  the  objects  of  the  convention  which 
framed  that  Constitution  was  to  get  rid  of 
special  legislation  in  the  creation  and  gov- 
ernment of  corporations,  and  to  provide  for 
the  incorporation  both  of  municipal  and  oth- 
er corporations,  and  their  government  by 
general  laws,  as  far  as  practicable.    This  is 


apparent  from  sections  117,  154,  and  64 
(Code  1904,  pp.  ccxxxvlii,  ccl,  ocxxiv).  In 
the  light  of  that  purpose  of  the  constitution- 
al convention,  it  seems  to  us  that  one  of  the 
objects  of  section  158  was  to  bring  corpora- 
tions theretofore  created  under  the  opera- 
tion of  the  same  general  laws  which  were 
^iacted  to  govern  corporations  created  after 
the  (constitution  went  Into  effect,  as  far  as 
practicable.  The  language  Is  sufficiently 
comprehensive  to  so  provide.  It  declares 
that  the  corporation,  after  accepting  or  ef- 
fecting an  amendment  to  its  charter,  holds 
its  charter  and  franchises  and  all  amend- 
ments thereof  under  the  provisions  and  sub- 
ject to  all  the  requirements,  terms,  and  con- 
ditions of  the  Constitution  and  any  laws 
passed  In  pursuance  thereof,  so  far  as  the 
same  might  be  applicable  to  such  corpora- 
tion. The  charter  which  is  to  be  so  held  is 
not  only  a  contract  between^ the  state  and 
the  corporation,  but  is  also  a  contract  be- 
tween the  state  and  the  stockholders,  the 
corporation  and  the  stockholders,  and  be- 
tween the  stockholders  themselves.  The  pro- 
vision that  the  charter  shall  be  held  after 
such  amendment  under  the  provisions  and 
subject  to  all  the  requirements,  terms,  and 
conditions  of  the  Constitution  and  of  any 
laws  passed  in  pursuance  thereof,  so  far  as 
applicable,  is  not  limited  to  the  relations 
between  the  state  and  the  corporation,  but 
applies  as  well  to  the  relations  between  the 
state  and  the  stockholders,  the  corporation 
and  the  stockholders,  and  between  the  stock- 
holders themselves. 

That  this  is  the  construction  which  should 
be  placed  upon  the  language  used  is  shown 
by  the  construction  which  has  generally,  if 
not  universally,  been  placed  upon  the  lan- 
guage reserving  the  power  to  the  state  to 
amend,  alter,  or  repeal  a  charter.  Although 
the  power  reserved  is  to  alter,  amend,  or 
repeal  the  charter,  it  is  not  limited  to 
changes  or  alterations  solely  between  the 
state  and  the  corporation,  but  authorizes 
amendments  and  alterations  within  certain 
limitations  directly  affecting  the  stockhold- 
ers in  their  relations  to  the  state,  to  the 
corporation,  and  to  each  other. 

In  Looker  v.  Ma3mard,  supra,  the  power  to 
alter  or  amend,  etc.,  reserved  to  the  state, 
it  was  held  authorized  the  Legislature  to 
give  the  right  of  cumulative  voting  to  each 
stockholder. 

Under  a  like  power  it  was  held  in  Ander- 
son ▼.  Commonwealth,  59  Va.  295,  that  al- 
though the  charter  of  an  express  company 
did  not  make  the  stockholders  personally  lia- 
ble for  debts  of  the  company,  the  Legislature 
had  the  power  to  so  modify  the  charter  as 
to  make,  them  personally  liable.  See,  also, 
Lord  V.  Equitable  Life  Assurance  Soc,  194 
N.  Y.  212,  87  N.  E.  443,  22  L.  R.  A.  (N.  S.) 
420;  Gregg  v.  Granby,  etc.,  (3o.,  164  Mo.  616, 
65  S.  W.  312. 

These   and   other  cases  which    might  be 
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Cited  i^ow  that;  in  order  for  tbe  state  to 
make  amendments  to  or  alterations  in  the 
ctiaiter  of  a  corporation  which  aif act  stock- 
holders in  their  relation  to  the  corporation, 
to  the  state,  or  between  themselyes,  it  is  not 
necessary  thait  the  stockholders  shall  be 
mentioned  in  terms  in  the  iBstmment  re- 
serving the  power  to  the  state  to  alter  or 
amend,  bnt  that  the  power  reserved  to  alter 
or  amend  the  charter  is  sufficient  for  that 
purpose. 

Bat  it  is  argued  that  the  amendm^it  made 
to  the  charter  of  the  Riverside  Cotton  Mills 
Company  in  1904,  upon  the  application  of  that 
company,  cannot  liave  the  effect  of  am^iding 
its  charter  and  bringing  it  under  the  general 
laws  of  the  state,  so  as  to  authorize  it  to 
consolidate  with  another  company  by  a  ma- 
jority votle  of  its  stockholder^,  because  in 
its  applicatloD  it  was  declared  that  the 
amendment  sought  by  that  application  was 
not  to  *'affect  or  amend  said  charter  in  any 
otber  respect  or  particular,  but  that  the 
same  in  all  other  respects  siiall  continue  as 
now." 

If  the  effect  of  the  amendment  asked  for 
and  made  was,  as  we  have  seen,  to  bring  the 
corporation  under  the  provisions  of  section 
158  of  the  Constitution,  the  wish  or  declara- 
tion in  ■  the  application  tor  tte  amendment 
that  the  charter  was  not  to  be  amended  in 
any  othier  respect  would  avail  nothing.  The 
aiiiendmeht' asked  for  could  not  be  obtained, 
whatever  might  be  the  agreement  of  the 
stockholders  or  the  desire  of  the  corporation, 
upon  terms  inconsistent  with  the  Constitu- 
tion and  laws  imder  which  it  was  asked  and 
accepted.  Xazoo  A  Miss,  etc.,  R.  Co.  ▼. 
Adams,  ISO  U.  S.  1,  23,  24,  21  Supu  OL  256, 
46  L.  Bd.  415. 

[4]  While  under  the  provisions  of  section 
1105e  of  the  Code  the  Riverside  Cotton  Mills 
Company  had  the  right, to  consolidate  with 
the  Dan  River  Power  &  Manufactui^ing  Com- 
pany by  a  majority  vote,  any  stockholder  of 
either  corporation  who  did  not  give  his  as- 
sent to  such  consoIidatioA  and  was  dissatis- 
fied therewith  had  the  right  to  refuse  t6  be- 
ceone  a  stoekbeftder  in  the  consolidated  cor*- 
poration,  and  was  entitled  to  receire  from 
such  consolidate^  corporatioti  the  faiz^  cash 
value  of  his  stock  as  of  the  day  before  the 
vote  for  consolidation  was  cast,  and  a  sum- 
mary remedy  was.  provided  for  ascertaining 
the  value  of  such  stock  and  to  secure  its  pay« 
ment  to  the  dHasentlDg  stockholder.  Subsec- 
tion 41. 

[S]  While  this  summary  remedy  is  given 
by  the  statute,  and  the  appellant  might. have 
pursued  it,  he  was  not  bound  to  do  so.  Al- 
though the  consolidating  statute  took  away 
from  him  the  right  to  defeat  the  Qonsolida- 
tlon  by  reusing  to  assent  to  it,  It  did  not 
take  away  Srom  him  the  right  to  refuse  to 
surrender  his  stock  for  stock  in  the  new 
corporation,  or  to  refuse  to  take  anything 
for  it  less  than  its  actual  value  at  the  date 


of  th4  contpolidlition.  Bamett  t.  Philadel* 
phia  Market  Co.,  218  Pa.  e^,  67  Atl.  912; 
Colgate  V.  U.  S.  Leather  Co..  73  N.  J.  fiq.  72, 
67  Atl.  657;  9  Thomp,  on  Corp.,  |  6060. 

[6]  To  ascertain  that  value,  under  the  al- 
legations of  the  bill,  investigations  into  the 
condition  of  the  Riverside  Cotton  Mills  may 
have  to  be  made  and  accounts  taken,  which 
could  be  much  better  done  in  a  court  of  equi- 
ty than  in  a  court  of  law.  The  demurrer  to 
the  bill,,  on  the  ground  that  the  appellant 
had  a  complete  and  adequate  remedy  at  law, 
was  therefore  properly  overruled.  Hickman 
V.  Stout,  29  Va.  6;  Tyler  v.  Nelson,  55  Va. 
'214;  Coffman  t.  Sangston,  62  Va.  263;  Nat 
Life  Assurance,  etc.,  v.  Hopkins,  Adm'r,  97 
Va.  167,  83  S.  E.  539. 

[7]  It  is  insisted  by  the  appellant  that, 
even  if  the  Riverside  Cotton  Mills  had  the 
authority  and  right  by  a  majority  vote  to 
consolidate  with  another  company  engaged 
in  the  same  or  a  similar  business,  the  con- 
solidation in  question  was  invalid,  and 
should  be  aet  aside  and  annulled,  because  the 
provisions  of  section  1105e  of  the  Code  have 
not  been  complied  with,  and  for  the  further 
reason  that,  even  if  they  had  been,  the 
agreement  of  consolidation  was  so  inequi- 
table and  unjust  in  its  provisions  to  the 
appellant  and  other  stockholders  similarly 
situated  that  a  court  of  equity  should  set 
aside  the  agreement  on  tiiat  ground. 

By  section  156  of  the  Constitution  of  the 
state,  stibsection  ''a"  (Code  1904,  p.  cell), 
it  is  provided:  ''Subject  to  the  provisions 
of  this  Constitution  and  to  such  require- 
ments, rules  and  regulations  as  may  be  pre- 
scribed by  law,  the  State  Corpoaration  Com- 
mission shall  be  the^  department  of  govern- 
ment through  which  shall  be  Issued  all  char^ 
ters  and  amendments  or  extensions  thereof, 
for  domestic  corporations,  and  all  licenses  to 
do  business  in  this  State  to  foreign  corpora- 
tions, and  through  which  shall  be  carried 
out  all  the  provisions  of  this  Constitution, 
and  of  tbe  laws  made  in  pursuance  thereof, 
fior  the  creation,  visitation,  superrision, 
regulation  and  control  of  corporatioBis  char- 
tered  by,  or  doing  business  in,  this  State." 

The  agreement  of  the  two  corporations  to 
consolidate,  and  the  vote  'in  favor  thereof, 
were  certified  by  the  proper  officers*  and  in 
the  manner  prescribed  by  subsection  41  of 
section  llOSe  of  the  Code  to  the  State  Cor- 
poration Commission.  Upon  those  papers  be- 
ing presented  to  th^  State  Corporation  Com- 
missicm,  the  same  subsection  declares  that 
it  "shall  ascertain  and  declare  whether  the 
applicants  have,  by  complying  with  the  re- 
quirements of  the  law,  entitled  themselves  to 
the  merger  or  consolidation  applied  for,  and 
shall  issue  or  refuse  a  certificate  thereof  ac- 
cordingly; if  it  be  issued,  the  said  agree- 
ment and  certificate,  with  the  action  thereon 
of  the  Commission,  shall  be  certified  by  the 
Commission  to  the  secretary  of  the  common- 
wealth, and  shall  be  ^recorded  and  lodged 
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In  the  manner  in  tbls  act  before  provided  as 
to  the  recordation  and  lodging  of  tbe  origi- 
nal certificate  of  incorporation  or  articles  of 
association  of  the  corporation  so  consolidat- 
ing, and  when  snch  certificate  shall  be  filed 
for  recordation  In  the  office  required  as  to 
original  certificates  of  incorporation  or  ar- 
ticles of  association,  as  the  case  may  be,  the 
said  merger  or  consolidation  shall  be  com- 
plete and  the  merged  or  consolidated  corpo- 
ration may  proceed  to  carry  out  the  details 
of  said  merger  and  consolidation  according 
to  the  terms  of  the  agreement  and  to  trans- 
act and  carry  on  business  for  which  it  was 
formed."    All  this  was  done  in  this  case. 

By  subsection  "d"  of  section  166  of  the 
Constitution  (Code  1904,  p.  cdiy),  it  is  pro- 
vided that  "no  court  of  this  commonwealth 
(except  the  Supreme  Court  of  Appeals,  by 
way  of  appeals  as  herein  authorized),  shall 
have  Jurisdiction  to  review,  reverse,  correct 
or  annul  any  action  of  the  Commission,  with- 
in the  scope  of  its  authority,  or  to  suspend 
or  delay  the  execution  or  operation  thereof, 
or  to  enjoin,  restrain  or  interfere  with  the 
Commission  in  the  performance  of  its  of- 
ficial duties:  Provided,  however,  that  the 
writs  of  mandamus  and  prohibition  shall  He 
from  the  Supreme  Court  of  Appeals  to  the 
Commission  in  all  cases  where  such  writs, 
respectively,  would  lie  to  any  Inferior  tri- 
bunal or  officer." 

'The  State  Corporation  Commission  hav- 
ing approved  the  consolidation  of  the  two 
corporations  and  issued  the  certificate  pre- 
scribed, which  action  was  clearly  "within 
the  scope"  of  its  authority,  the  trial  court 
very  properly  held,  under  the  plain  language 
of  subsection  "d"  of  section  156  of  the  Con- 
stitution, that  it  had  no  Jurisdiction  to  set 
aside  or  annul  the  consolidation  thus  effected. 

[9]  It  is  also  insisted  that  the  consolida- 
tion of  the  two  corporations  was  In  viola- 
tion of  the  commerce  clause  of  the  Consti- 
tution of  the  United  States  (article  1,  S  ?) 
and  of  the  act  of  Congress  luiQwn  as  the 
"Sherman  Anti-Trust  Act"  (Act  July  2,  1890, 
c.  647,  26  Stat.  209  [U.  S.  Comp.  St  1901, 
p.  8200]). 

Whether  these  were  not  questions  to  be 
considered  and  passed  upon  by  the  State 
Corporation  Commission  wh^  it  approved 
the  consolidation  and  issued  Its  certificate 
to  the  consolidated  company  need  not  be  de- 
termined; for,  whether  they  were  or  not,  it 
is  plain,  under  the  allegations  of  the  bill, 
that  the  consolidation  was  not  In  violation  of 
either  the  commerce  clause  of  the  federal 
Constitution  or  the  Sherman  Anti-Trust  Act. 
See  Standard  Oil  Cto.  v.  United  States,  221 
U.  S.  1,  31  Sup.  Ct  502,  55  L.  Ed.  619,  34 
n.  B.  A.  (N.  S.)  834 ;  United  States  v.  Amer- 
ican Tobacco  Co.,  221  U.  S.  106,  31  Sup.  Ct. 
632,  55  L.  Ed.  663. 

The  court  is  of  opinion  that  the  corpora- 
tion court  properly  overruled  the  demurrer 


to  the  bill,  and  to  that  extent  its  decree  must 
be  affirmed,  and  the  cause  is  remanded  for 
further  proceedings  not  in  conflict  with  the 
views  expressed  in  this  opinion. 
Affirmed* 


<71  w.  va.  m 

HB&OIiD  et  ai  T.  MeQUBIBN,  fihetiif,  et  aL 

(Supreme  Ooart  of  Appeals  of  West  Virginia. 

April  25,  1912.) 

(SyUahua  ly  the  Court  J 

1.  Statutes  (i  96*)-^Sohooi«  Airn  School 
Districts  (J  10*)— <5bneral  or  Ix>cai.  ano 
Special  Laws— Estabubhuxnt  of  Couwtt 
High  School. 

Chapter  26,  Acts  1911,  creating  the  Nicho- 
las county,  high  school  in  or  near  to  the  town  of 
Summersville,  and  providincr  for  the  purchase 
of  the  ground,  the  erection  of  a  building  and 
the  maintenance  of  the  school  by  a  tax  to  be 
levied  by  the  board  of  directors  of  said  school 
upon  all  the  taxable  property  in  the  county,  and 
constituting  the  county  superintendent  of  free 
schools  and  the  members  of  the  county  court 
ex  officio  as  lour  members  of*  the  board  of  di- 
rectors, and  providing  for  the  election  of  a  fifth 
member  at  the  next  succeeding  general  election, 
and  providing  for  the  submission  of  the  act  to 
a  vote  of  the  people  of  the  whole  county,  ai^ 
not  by  districts,  for  their  ratification  or  re^eo- 
tion,  at  a  special  election  to  be  ordered  by  the 
county  court,  and  providing  that  the  act  shall 
not  become  effective  unless  ratified  by  a  majori- 
ty of  the  votes  taken  at  said  special  eleeiioBb 
held  to  be  a  valid  act,  and  not  in  contravention 
of  any  of  the  lollowing  sections  of  the  Constitu- 
tion, vis.:  Section  39,  art  6  (Code  1906,  p. 
Ixii).  sectioBS  1,  5,  6,  10.  and  12,  art.  12  (CMe 
X906,  pp.  Ixxxii,  Ixxxiii,  Ixxxiv),  nection  SH,  arl^ 
8  (Code  1906,  p.  Ixxlv),  and  section  8^  art  7 
(Code  1906,  p.  Ixv). 

[£)d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  107;  Dec.  Dig.  S  96;*  SchooU  and 
School  Districts,  Cent  Dig.  |  18;    Dec  Dig. 

(Additional  Syllahui  ly  Bdiiorial  Btaff.) 

2.  Constitutional  Law  (|  48*)— Constkuo- 
TiON  AND  Operation— Validitt  op  Stat- 
utbs—Pbbsumption  in  Favob  of  Validitt. 

Every  presumption  Is  in  favor  of  the  validi- 
ty of  a  legislative  enactment,  and,  unless  the 
court  can  clearly  see  that  it  is  contrary  to 
fundamental  law.  It  will  not  declare  the  act 
unoonstltutionaL 

[Ed.  Note.—For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  i  46;  Dec.  Dig,  {  4a«] 

3.  Schools  and  Sohool  Distbicts  (|  10*)— 
Compensation  —  Constitutional  Pbo vi- 
sion. 

AcU  1911,  c  26,  creating  the  Nicholas 
county  high  scnool,  and  malcing  the  members 
of  the  county  court  ex  officio  members  of  the 
board  of  directors,  and  providing  a  per  diem 
stipend  for  their  services,  is  not  unconstitutional 
as  increasing  the  salary  of  the  members  of  the 
county  court 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  EHstricts,  Cent.  Dig.  §  13;  Dec  Dig.  § 
lO.*] 

Appeal  from  Circuit  Court,  Nicholas 
County. 

Bill  in  equity  by  H.  W.  Herold  and  others 
against  David  McQueen,  Sherifl!,  and  others. 
From  a  decree  for  defendants,  plaintiffs  ap- 
peal.    Affirmed. 


•For  oth«r  oame^  see  sam*  topic  and  soctlon  NUMBER  In  Doe.  Dig.  a  Am.  Dig.  Koj  No.  Series  a  Rep'r  XnAezes 
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Geo.  E.  Price  and  Squire  Halstead,  for 
appellants.  Brown,  Jackson  ft  Knight,  A.  B. 
Koontz,  A.  L.  Craig,  S.  R.  King,  Brown  & 
Eddy,  and  Alderson  ft  Breckinridge,  for  ap- 
pellees. 

WILLIAMS,  J.  H.  W.  Herold  and  89  oth- 
er  taxpayers  of  Nicholas  connty,  suing  on 
behalf  of  themselves  and  all  other  taxpayers 
of  said  county,  filed  a  bill  against  the  sher- 
iff, the  board  of  directors  of  the  Nicholas 
county  high  school,  and  the  county  court 
of  said  county,*  to  enjoin  the  collection  of  a 
certain  tax  which  had  been  levied  for  the 
purpose  of  raising  funds  with  which  to  pur- 
chase ground  in  the  town  of  Summersvllle, 
or  near  thereto,  for  the  erection  of  a  county 
high  school  building  thereon,  pursuant  to  a 
special  act  of  the  Legislature,  passed  at  the 
regular  session  of  1911.  A  temporary  injunc- 
tion was  awarded,  but  was  later  dissolved  on 
motion  of  defendants,  after  due  notice.  From 
that  order  of  dissolution,  made  on  the  27th 
of  November,  1911,  plaintiffs  have  appealed. 

In  view  of  the  nature  of  the  case,  it  being 
one  affecting  the  interest  of  all  the  citizens 
of  a  county,  we  thought  we  ought  to  deter- 
mine It  as  soon  as  possible;  and  therefore 
we  have  taken  it  up  for  decision  out  of  its 
regular  order  on  the  calendar  of  submitted 
cases.  The  bill  assails  the  act  creating  the 
Nicholas  county  high  school  on  the  alleged 
ground  that  it  contravenes  certain  provi- 
sions in  the  Constitution;  and  counsel  for 
appellants.  In  their  brief,  assign  a  number 
of  reasons  why  they  think  the  act  should  be 
held  to  be  unconstitutional. 

[2]  For  a  few  years  after  the  adoption 
of  the  United  States  Constitution  It  was  a 
much  mooted  question  whether  or  not  the 
court  had  the  power  and  the  right  to  de- 
clare an  act  of  Congress  to  be  void  on  the 
ground  that  it  contravened  some  provision 
of  the  Constitution.  Many  able  lawyers 
thought  It  was  not  In  the  power  of  the  court 
to  do  so.  Among  those  who  held  to  that 
view  was  the  eminent  statesman,  Thomas 
Jefferson.  But  the  question  was  early  set 
at  rest  by  the  Supreme  Court,  which.  In 
opinions  handed  down  by  the  court  In  1803 
and  In  1810,  prepared  by  the  distinguished 
Chief  Justice,  John  Marshall,  In  Marbury  v. 
Madison,  1  Oranch,  137,  2  L.  Ed.  60,  and  in 
Fletcher  v.  Peck,  6  Cranch,  87,  3  Lu  Ed.  162, 
held  that  the  court  had  such  constitutional 
power.  These  are  the  leading  cases  on  the 
subject,  and  they  have  been  since  followed, 
not  only  by  the  United  States  courts,  but  by 
the  state  courts  as  well.  "But,"  says  the 
Chief  Justice  in  Fletcher  v.  Peck,  "it  is  not 
on  slight  Implication  and  vague  conjecture 
that  the  Legislature  Is  to  be  pronounced  to 
have  transcended  Its  powers,  and  its  acts  to 
be  considered  as  void.  The  opposition  be- 
tween the  Constitution  and  the  law  should 
be  such  that  the  judge  feels  a  clear  and 
strong  conviction  of  their  incompatibility 
with  each  other.*'    Bvery  presumption,  there- 


fore, is  in  favor  of  the  validity  of  the  legis- 
lative enactment;  and,  unless  the  court  can 
clearly  see  that  the  act  is  contrary  to  the 
fundamental  law,  it  ought  not  to  declare  it 
unconstitutional.  If  the  court  entertains  a 
doubt,  that  is  enough  to  determine  the  ques- 
tion in  favor  of  the  legislative  act;  for  the 
rule  is  that  the  court  must  be  clearly  and 
strongly  convinced  of  its  unconstitutionality 
before  it  will  be  justified  in  declaring  an  act 
void.  It  is  a  grave  responsibility  for  the 
court  to  sit  in  judgment  upon  the  acts  of  a 
co-ordinate  branch  of  the  government,  and 
it  should  approach  such  a  task  with  the 
greatest  of  caution,  and  should  always  be 
sure  of  its  footing  before  pronouncing  tiiem 
void. 

[1]  Counsel  claim  that  the  act  in  question 
violates  section  39,  art  6  (Code  1906,  p.  1x11), 
of  the  Constitution,  which  reads  as  follows, 
viz.:    "The  Legislature  shall  not  pass  local 
or  special  laws  in  any  of  the  following  enu- 
merated cases;   that  is  to  say,  for    •    •    • 
regulating  or   changing   county   or   district 
affairs;    •    •    ♦    the  opening   or   conduct- 
ing of  any  election,  or  designating  the  place 
of   voting.    ♦    ♦    ♦    The    Legislature   shall 
provide,  by  general  laws,  for  the  foregoing 
and  all  other -cases  for  which  provision  can 
be  so  made;   and  in  no  case  shall  a  special 
act  be  passed,  where  a  general  law  would 
be  proper,  and  can  be  made  applicable  to 
the  case,  nor  in  any  other  «case  in  which  the 
courts  have  jurisdiction,  and  are  competent 
to  give  the  relief  asked  for.'*    The  act  pro- 
vides for  the  establishment,  In  the  town  of 
SummerisviUe,  or  near  thereto,  of  the  Nich- 
olas county  high  school,  and  creates  a  board 
of  directors,  which  Is  to  consist  of  five  mem- 
bers.   It  constitutes  the  president  and  com- 
missloners  of  the  county  court  and  the  coun- 
ty superintendent  of  free  schools  ex  oflScio 
members  of  said  board,  and  gives  them  full 
power  to  act  until  the  fifth  member  is  elect- 
ed, whose  election  is  to  take  place  at  the 
next  general  election  after  the  passage  of 
the  act     The  board  of  directors  is  given 
the  power  to  manage  and  control  the  school, 
employ  teachers  and  fix  their  salaries,  pre- 
scribe courses  of  study,  and  grant  diplomas 
of  graduation.    It  is  also  empowered  to  levy 
taxes  for  the  purpose  of  raising  revenue  to 
purchase    the    necessary    grounds,    erect    a 
school   building  thereon,   and  maintain  the 
school.     The  funds  provided  for  are  to  be 
collected  and  disbursed  by  the  sheriff.    The 
act  also  provides  that,  before  it  shall  become 
effective,  it  shall  be  submitted  to  the  voters 
of  Nicholas  county  for  their  ratification  or 
rejection  at  a  special  election  to  be  ordered 
by  the  county  court,  notice  of  which  is  to 
be   published  for  a   given   time  before  the 
election  is  had.     Such  special  election  was 
ordered  and  taken,  and  a  majority  of  the 
votes  cast  in  the  whole  county  was  for  the 
high    school,    although    a    majority   of    the 
votes  in  some  of  the  magisterial  districts 
was  against  it 
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The  act  does  not  attempt  to  regulate  or 
change  tbe  county  and  district  aftalrs  of 
Nicholas  county.  Such  county  and  district 
afTairs  as  the  Legislature  is  inhibited  from 
regulating  or  changing  by  a  local  or  special 
act  are  still  carried  on  in  that  county  under 
the  general  laws  applicable  alike  to  all  the 
counties  and  districts  of  the  state.  The  act 
only  creates  a  county  high  school,  and  pro- 
vides for  its  support  by  a  tax  to  be  levied 
on  the  taxpayers  of  the  whole  county.  It 
does  not  work  a  change  in,  or  operate  as  a 
regulation  of,  the  general  county  and  dis- 
trict affairs  which  already  existed,  but  it 
is  a  creation  of  something  in  addition  there- 
to. It  makes  no  change  in  the  plan  pro- 
vided by  general  law  for  the  creation  of 
district  high  schools;  and,  under  the  gen- 
eral law,  any  two  or  more  districts  of  Nich- 
olas county  may  still  combine  and  establish 
district  high  schools. 

It  is  insisted  that  the  act  violates  the  con- 
stitutional inhibition  upon  the  Legislature 
to  pass  a  special  act  "where  a  general  law 
would  be  proper  and  can  be  made  applicable 
to  the  case."  But  must  not  the  Legislature 
determine  for  itself  before  passing  the  law, 
whether  or  not  a  general  law  can  be  made 
applicable  to  the  case?  We  think  dearly 
that  the  question  is  chiefly  one  of  expedi- 
ency, a  matter  for  legislative,  and  not  ju- 
dicial. Judgment.  Whether  or  not ,  a  special 
act  is  proper,  for  the  reason  that  a  general 
law  cannot  be  made  applicable  to  the  case, 
often  depends  upon  facts,  circumstances,  and 
local  conditions  which  do  not  appear  on  the 
face  of  the  act;  and  to  ascertain  whether 
such  facts  and  conditions  exist,  as  will  Jus- 
tify a  special  act,  is  a  preliminary  question 
for  the  Legislature,  and  the  passage  of  the 
special  act  must  be  taken  as  an  expression 
of  the  legislative  opinion  that  they  do  exist. 
The  determination  of  such  preliminary  mat- 
ters by  the  Legislature  is  not  reviewable  by 
the  courts.  They  are  not  judicial  questions. 
Indianapolis  v.  Navln,  151  Ind.  139,  47  N. 
E.  525,  51  N.  B.  80,  41  L.  R  A.  337;  36 
Oyc.  991.  Article  6  of  the  Constitution  deals 
especially  with  matters  concerning  the  rights, 
powers,  and  duties  of  the  legislative  branch 
of  the  government,  and  section  39,  qualify- 
ing in  a  manner  the  legislative  powers,  must 
generally  leave  the  matter  of  the  propriety 
of  a  special  act  to  the  discretion  of  that 
body,  and  particularly  must  this  be  so  with 
reference  to  such  special  acts  as  the  one  In 
question.  We  must  therefore  assume  that 
the  Legislature  ascertained  such  facts  and 
conditions  to  exist  in  Nicholas  county,  as 
justified  the  passage  of  the  act.  We  have 
no  power  to  review  that  finding.  Lusher  v. 
Sdtes,  4  W.  Va.  11;  Roby  v.  Shepperd,  42 
W.  Va.  286,  26  S.  B.  ?78.  The  wisdom  or 
propriety  of  passing  a  general  law,  providing 
for  county  high  schools  in  all  the  counties 
of  the  state,  in  order  that  a  county  high 
school  might  b^  established,  in  pursuance 


thereof,  to  meet  the  needs  of  Nicholas  coun- 
ty, thereby  avoiding  the  necessity  of  passing 
the  special  act  In  question,  was  a  matter 
wholly  within  the  legislative  discretion.  36 
Gyc.  991.  The  general  law  now  in  existence 
has  no  provision  for  the  establishment  of 
county  high  schools,  and  the  expediency  of 
passing  such  a  general  law,  when  perhaps 
only  a  few  counties  of  the  state  stand  in 
need  of  such  schools,  is  a  question  deter- 
minable alone  by  the  Legislature.  "The  ex- 
pediency or  inexpediency  of  an  act  is  a  ques- 
tion for  the  Legislature  and  not  for  the 
courts."    Slack  v.  Jacob,  8  W.  Va.  612. 

Numerous  special  acts  have  been  passed  at 
various  times  since  the  adoption  of  the  pres- 
ent  state  Constitution,  creating  independ- 
ent school  districts,  establishing  branch 
schools  of  the  state  normal  school  at  Hunt* 
ington,  and  also  special  acts  establishing 
preparatory  schools  for  the  state  university. 
These  acts  are  similar  in  nature  to  the  one 
in  question,  and  can  claim  no  higher  con- 
stitutional sanction.  The  validity  of  those 
acts  has  not  been  questioned  in  any  of  the 
courts,  so  far  as  we  know ;  and  to  decide  the 
present  act  unconstitutional  would  be,  in 
effect,  to  hold  all  those  sdiools  to  be  unlaw- 
fully established,  and  might  occasion  great 
disturbance  and  confusion. 

The  fftct  that  the  Legislature  submitted 
the  act  to  a  vote  of  the  people  of  the  county 
was  not  a  violation  of  the  Constitution  pro- 
hibiting the  passage  of  a  special  act  "open- 
ing or  continuing  any  election  or  designating 
the  places  of  voting."  The  act  does  not  pro- 
vide the  manner  of  conducting  the  election, 
or  name  the  places  of  voting.  Presumably 
the  election  was  to  be  conducted  under  the 
general  law  regulating  the  holding  of  elec- 
tions, and  the  voting  to  be  had  at  the  places 
theretofore  determined  pursuant  to  general 
law.  That  the  general  law,  in  force  at  the 
time  this  act  was  passed,  provided  for  the 
establishment  of  district  high- schools  by  two 
or  more  districts  in  any  county,  the  majority 
of  the  voters  of  each  district  voting  in  fa- 
vor thereof,  does  not  prove  the  act  unconsti- 
tutional by  showing  that  no  necessity  there- 
for existed.  The  Legislature  must  have  de- 
termined that  such  general  law  did  not  meet 
the  needs  of  Nicholas  county.  *The  fact  that 
the  preceding  Legislature  may  have  consider- 
ed that  a  general  law  on  the  subject  could 
be  made  applicable  is  not  binding  upon  m 
succeeding  Legislature."  36  Cyc.  991,  edi 
torial  note  87.  Wilbum  v.  Raines,  111  Va. 
334,  68  S.  E.  993;  Indianapolis  v.  Navin, 
supra. 

It  is  urged  that  the  act  violates  section 
1,  art  12,  of  the  Constitution  (Code  1906,  p. 
Ixxxii),  which  says:  **The  Legislature  shall 
provide,  by  general  law,  for  a  thorough  and 
efficient  sjrstem  of  free  schools."  The  Legis- 
lature has,  by  general  law,  provided  a  sys- 
tem of  free  schools  throughout  the  state. 
But  it  will  be  noted  that  it  is  not  prohibited 
from  augmenting,  and  making  mora  efficient, 
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tbe  gentttil  system  of  free  schools,  by  the 
establlshmeiit  of  special  high  schools  and 
graded  schools  in  any  locality  where  it  may 
think  it  wise  to  do  so.  The  Gonstitution 
does  not  provide  for. the  establishment  of 
tile  state  xmiTersity,  or  the  state  normal 
school  at  Huntington,  or  their  respectiye 
branch  schools.  These  are  established  and 
maintained  1^  special  legislation;  and,  while 
the  people  of  their  respective  locations  are 
in  a  position  to  receive  a  greater  benefit  from 
them  than  people  in  other  parts  of  the  state, 
yet  the  right  and  power  of  the  Legislature 
to  create  them,  and  to  provide  for  their 
maintenance  by  taxing  the  people  of  the  whole 
state,  has  not  been  questioned.  We  think 
the  Legislature  can,  with  equal  right,  tax 
the  county  as  a  unit  to  support; a  county 
high  sdiool.  True,  sections  6  and  10,  art 
12,  of  the  Ck>n6titutlon  (Oode  1906,  pp.  lxzxiii» 
Ixxxiv),  recognize  the  districts  existing  at 
the  time  the  Gonstitution  was  adopted,  as 
the  unit  for  free  school  purposes,  but  those 
sections  also  recognise  the  inherent  power 
vested  in  the  Legislature  to  change  the 
unit,  and  they  do  not  div^t  it  of  that  power. 
There  Is  nothing  in  article  12,  which  is  the 
article  dealing  especially  with  the  subject 
of  public  education*  prohibiting  the  Legisla- 
ture from  making  the  county*  instead  of 
the  district,  the  unit,  if  it  should  see  fit  to 
do  so;  and  nothing  to  prevent  it  irom  re- 
taining the  district  as  the  unit  for  the  gen- 
eral or  common  free  schools,  and  establish- 
ing the  county  as  the  unit  for  graded  or 
high  sdiools.  The  Legislature  could  have 
established  the  high  school  without  submit* 
ting  tiie  question  to  a  vote  of  the  people  at 
all,  and  may  have  submitted  it  to  a  vote  only 
for  the  reason  that  it  thought  it  unwise  to 
establish  the  school  unless  a  majority  of 
the  voters  of  the  whole  county  were  in  favor 
of  it«  Our  attention  is  called  to  section  10, 
art  12,  which  reads:  "No  Indep^ident  free 
school  district  or  organization  shall  hereaft- 
er be  created,  except  with  the  consent  of  the 
school  district  or  districts  out  of  which  the 
same  is  to  be  created,  expressed  by  a  ma- 
jority of  the  voters  on  the  question."  But 
the  act  in  question  does  not  create  a  school 
district  out  of  any  part  of  any  school  dis- 
trict or  districts  of  the  county.  '  The  integ- 
rity of  the  different  districts  remains  in- 
tact, and  the  several  boards  of  education 
thereof  have  the  same  territorial  Jurisdic- 
tion, and  the  same  amount  of  property  on 
which  to  lay  their  levy  to'  raise  revenue  to 
run  the  schools  of  their  several  districts 
that  .they  had  before  the  act  was  passed. 
Hence  we  do  not  think  the  act  is  repugnant 
to  the  sections  referred  to  In  article  12  of 
the  Constitution. 

It  is  claimed  that  the  act,  in  authorizing 
the  board  of  directors  to  levy  a  county  tax, 
violates  section  24,  art  8  (Code  1006,  p. 
Ixxiv),  of  the  Constitution;  and  also  that, 
in  constituting  the  coimty  superintendent  of 
free  schools  snd  the  members  of  the  county 


court  members  of  the  board  of  directors  for 
the  high  school,  it  violates  section  8,  art 
7,  which  prohibits  the  Legislature  from  ap> 
pointing  or  electing  officers.  The  authority 
to  levy  taxes  to  support  the  school  is  a  nec- 
essary incident  to  the  management  and  con- 
trol given  to  the  board  of  directors,  and 
while  the  tax  may  be  regarded  as  a  county 
tax,  being  leviable  upon  all  the  property  in 
the  county,  it  Is,  nevertheless,  no  interfer- 
ence with  the  right  and  power  conferred 
upon  the  county  court  by  section  24,  art  8» 
giving  to  that  tribunal  control  of  the  police 
and  fiscal  affairs  of  the  county*  and  the 
power  to  lay  and  disburse  the  county  levy. 
The  county  levies  there  mentioned  relate 
to  the  revenues  to  be  raised  for  the  adminis- 
tration of  those  matters  and  affairs  over 
which  the  county  courts  are  given  supervi* 
sion  and  controL  The  public  education  is 
not  under  the  management  of  the  county 
courts.  But  even  those  powers  which  are 
given  by  that  section  to  the  county  courts 
are  subject  to  "such  regulations  as  may  be 
prescribed  by  law."  That  section  does  not 
say,  nor  does  it  mean,  that  the  county  court 
is  the  only  tribunal  that  can  be  given  the 
power  to  make  county  levies  for  any  par> 
pose. 

By  constituting  the  president  and  commis> 
sioners  of  the  county  court  and  the  county 
superintendent  of  free  schools  ex  officio  mem- 
bers of  the  board  of  directors  for  the  high 
school,  the  Legislature  did  not  violate  the 
Constitution,  in  that  it  thereby  elected  men 
to  office.  Those  men  had  already  been 
elected  to  their  respective  offices;  and  the 
act  only  places  upon  them  additional  duties 
that  are  not  inconsistent  with  those  whidi 
they  were  elected  to  perfornt  This  ques- 
tion, we  think,  has  been  determined  by  the 
case  of  Bridges  v.  Shallcross,  6  W.  Va.  662; 
and  we  do  not  think  it  is  necessary  to  ent^ 
upon  a  discussion  of  it  in  this  opinion.  We 
approve  the  decision  made  in  that  case,  and 
think  the  reasons  assigned  in  the  opinion 
therein  rendered  are  applicable  here.  We 
do  not  think  their  duties  as  members  of  ths 
board  of  directors  are  at  all  incompatible 
with  their  duties  as  members  of  the  county 
court  We  cannot  see  wherein  their  re- 
spective duties  will  conflict  Only  a  small 
portion  of  their  time  will  necessarily  be 
occupied  in  the  discharge  of  duty  in  either 
respect.  And,  by  Increasing  their  duties,  and 
providing  additional  compensation  for  the  ex- 
tra services  to  be  performed,  the  selection  of 
persons  properly  fitted  to  discharge  the  du- 
ties of  the  office  is  facilitated. 

[3]  It  is  insisted  that  the  act  violates  the 
Constitution  by  increasing  the  salary  of  the 
members  of  the  county  court  The  per  diem 
stipend  of  $2  now  allowed  them  by  law  can 
scarcely  be  called  a  salary.  But,  if  it  be 
a  salary,  the  act  does  not  increase  it,  for, 
when  they  meet  as  a  board  of  directors,  they 
are  not  then  sitting  as  members  of  the  coun- 
ty court;  and  the  $2  per  day  allowid  by 
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the  speelal  act  to  each  member  of  the  board 
of  directors  for  time  actually  employed  in 
transacting  the  business  of  the  high  school 
la  not  an  increase  of  the  per  diem  compensa- 
tion to  the  members  of  the  county  court  It 
is  not  to  be  supposed  that  they  would  meet 
as  a  county  court,  and  also  as  a  board  of 
directors,  on  one  and  the  same  day,  and  ren- 
der  an  account  for  two  days'  services  per- 
formed in  one. 

The  decree  appealed  from  is  affirmed;  and 
as  that  decree  does  not  and  eould  not  make 
final  disposition  of  the  case,  it  being  a  va- 
cation order,  we  are  not  authorized  to  enter 
a  decree  here  dismissing  plaintiffs'  bill. 
Therefore  the  cause  is  remanded  for  final 
disposition  by  the  lower  court 


(laS  Oa.  SSI) 

COMMISSIONERS  OF  ROADS  AND  REV- 
ENUES OF  SUMTER  COUNTY  t. 
McMATH  et  aL 

(Supreme  Coort  of  Georgia.    July  0,  1912.) 

(ByUahiu  ly  ike  Ctmri.) 

1.  MANDAinrs  (I  168*)  — Pbooekdinob  — Ad- 
msBiniUTT  OF  Btidenob. 

McMatii  and  others,  oitizens  of  Stimter 
county,  apolied  to  the  judge  of  the  superior 
courts  of  ue '  Southwestern  circuit  under  the 
provisions  of  Oltil  Oode  1910,  |  5441,  for  a 
mandamus  against  the  commissioners  of  roads 
and  revenues  of  tliat  county,  to  compel  them 
to  have  a  designated  public  road  of  the  county 
worked  and  ret>alred,  so  as  to  bring  it  up  to 
that  standard  now  required  by  existing  laws 
of  this  state,  as  embodied  in  Civil  Ck>de  1910, 
H  632,  633,  664,  and  so  that  ordinary  loads, 
with  ofdinary  ease  and  facility,  could  be  con- 
tinuously hauled  over  such  road.  The  answer 
of  the  defendants  raised  material  issues  of  fact 
which  were  submitted  to  a  jury  during  term. 
Held,  evidence  offered  by  the  defendants  was 
immaterial  and  iaadmissible  which  tended  to 
show  (a)  that  the  road  complained  of  was  "up 
to  the  average  roads,  other  than  graded  roads, 
in  Sumter  county";  (b)  that  in  another  design 
Bated  road  in  the  county,  before  it  was  grad- 
ed, *'tfaere  were  places  where  people  In  travel- 
ing the  road  turned  out  of  the  main  right  of 
way,  as  was  done  on  the  road  in  question"; 
(c)  that  the  road  in  question  was  ^compara- 
tively as  good  as  the  other  roads  of  the  coun- 
ty,** or  as  good  as  the  average  roads  of  the 
same  class  in  the  county;  (d)  and  that  holes 
had  been  seen  in  '*the  graded  roads  in  the 
county." 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §1  372-374;   Dec.  Dig.  |  lOa*]  , 

2.  New  Tbiajl  (§  128*)— Pbockedinos  to  Fbo* 

CUBE^AsSIGNiaCNTB  OF  EBKOR. 

One  ground  of  the  defendants'  motion  for 
a  new  trial  is:  "Because,  as  movants  con- 
tend, the  court  erred  in  refusing  to  allow  the 
defendants,  over  the  objection  of  the  plaintiffs, 
to  prove  by  R.  G.  Christian,  superintendent  oi 
the  roads  of  the  county.  S^hether,  with  the 
force  you  have,  you  have  been  able  to  maintain 
all  the  roads  in  the  county  so  that  they  are 
free  from  stumps,  trees,  bushes,  at  least  on 
first-class  roads  30  feet  wide,  on  second-class 
roads  20  feet  wide,  and  third-class  roads  16 
feet  wide,  and  driveways  for  carriages  5  feet  6 
inches  wide,  and  absolutely  free  from  obstruc- 
tion.*   Counsel   for  defendants  stated   that   he 


expected  to  prove  by  this  witness  that  such  is 
a  fact  and  that  such  fact  was  material  to  the 
issues  in  the  case.  Said  ruling  is  error,  for 
the  reason  that  was  stated  to  the  court  at 
that  time,  indicated  herein,  and  for  the  fur- 
ther reason  that  it  was  not  the  intention  of 
the  law  to  give  one  citizen  the  right  to  require 
the  defendants  to  work  and  maintain  any  par- 
ticular road  to  the  standard  as  requind  by 
law."  No  sufficient  assignment  of  error  is 
made  in  this  ground,  for  the  reason  that  it  does 
not  appear  therefrom  which  fact  was  sought  to 
be  proved  by  the  witness,  whether  he  had  been 
able,  or  whether  he  had  not  been  able,  to  main- 
tain all  the  roads  In  the  county  so  that  they 
were  free  from  stumps,  etc 

[Ed.  Note.— For  other  cases,  see  New  Trials 
Cent  Dig.  SS  257-282;   Dec.  Dig.  |  128.*] 

3.  Nkw  Trial  (i  128*)-*PB0oxEDiNas  to  Pbo- 

CVBI!>--AB8I01l]fXNTB   OF  BBBOB. 

Nor  is  there  a  sufficient  assignment  of  er^ 
ror  in  the  following  ground  of  the  motion  for 
new  trial:  ''Because  the  movants  contend  the 
court  erred  in  refusing  to  allow  [one  of  the 
defendants],  as  a  witness  for  the  defendants,  to 
answer  the  following  question:  'How  long 
would  it  take  to  go  over  all  the  roads  in  Sum- 
ter county  and  to  keen  them  free  from  stnmpe» 
holes,  ruts,  and  roots^  "—it  not  appearing  what 
answer  the  witness  would  have  made  to  the 
question. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  %%  257-262;   Dec.  Dig.  {  128.*] 

4.  Mandaictts  (I   ITS*)  —  Pbogxkdinqs  —  IN- 

BTBUCnoIffl. 

The  court  instructed  the  jury  as  follows: 
"I  charge  you  that,  if  you  should  determine  that 
this  road  was  either  a  second-class  or  third* 
class  road,  it  was  kept  and  maintained  iu  ac* 
coidanee  with  the  law  and  with  the  standard 
as  required  by  the  law  for  that  class  of  roads— 
whether  second-class  road  or  third-class  road — 
whichever  you  may  determine  it  was,  then  if 
the  road  got  in  a  bad  condition  from  heavy 
rains,  or  matters  of  tliat  character,  if  while  in 
that  condition  it  had  been  destroyed  or  injure 
ed  or  put  out  of  that  condition  by  excessive  or 
heavy  rains,  the  county  commissioners  would 
be  entitled  to  a  reasonable  time  (and  it  is  a 
question  for  the  jury  to  determine  as  to  what 
would  be  a  reasonable  time)  to  pot  ssdd  road 
back  in  the  condition  In  which  the  law  re- 
quires such  loads  to  be  maintained."  This 
charge  related  to  one  of  the  defenses  set  n^ 
to  the  eifect  that  the  road  in  question,  if  not 
in  the  condition  required  by  law,  was  out  of 
repair  by  reason  of  recent  heavy  rains,  and 
that  the  defendants  had  not  bad  sufficient  time, 
with  the  force  at  their  command*  to  repair  it 
and  the  other  public  roads  of  the  county  which 
had  also  been  damaged  by  excessive  rains.  The 
instruction  was  therefore  not  erroneous,  and 
especially  in  view  of  the  whole  charge,  (a)  as 
in  effect  telling  the  jury  that  "unless  the  road 
in  question  was  up  to  the  standard  as  required 
by  law  before  the  injury  occasioned  bv  heavy 
rains,  then  the  fact  Uiat  rains  had  washed  and 
ruined  tiie  road  in  question  would  be  no  rea- 
son why  a  mandamus  absolute  should  not  be 
granted";  or  (b)  "because  said  charge  is  in- 
consistent with  and  contrary  to  the  following 
portion  of  the  charge  of  the  court  to  the  jury  in 
said  cause:  'If  the  facts  disclose  that  the  road 
is  not  below  that  standard,  that  is,  that  rea- 
sonable loads  with  reasonable  ease  and  facility 
can  be  transported  continuously  over  said  road, 
then  the  plaintiflis  would  not  be  entitled  to  a 
verdict  in  their  favor.' " 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  Si  37&-380,  38&-390;  Dec.  Dig.  i 
173.*] 


*For  other 
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5.  Mandahus   (I   173*)  —  Pboceedingb  —  Iw- 

STRUCTlONa. 

Another  ground  of  the  motion  for  new  trial 
was  that  '*the  court  erred  in  giving  the  follow- 
ing in  charge  to  the  jury:  'If  you  should  find 
against  the  plaintiffs,  and  in  favor  of  the  de- 
fendants, that  is,  that  the  road  is  maintained 
in  such  manner  (as  the  court  has  already  ex- 
plained) that  reasonable  loads  could  be  con- 
tinuously hauled  over  it  with  reasonable  ease 
and  facility,  then  it  would  be  your  duty  to  ren- 
der a  verdict  finding  in  favor  of  the  defend- 
ants.' "  The  error  assigned  upon  this  excerpt 
from  the  charge  is  that  the  court  thereby  *in- 
structed  the  jury  that  the  road  in  question 
must  not  only  be  such  that  reasonable  loads 
can  be  continuously  hauled  over  it  with  reason- 
able ease  and  facility,  but  that  it  must  be  up 
to  Uiat  standard  also,  as  prescribed  by  sections 
632  and  633  of  the  Code  of  1910."  The  excep- 
tion is  without  merit.  Civil  Code  1910,  S  5441, 
authorizes  judges  of  the  superior  courts,  and 
makes  it  their  duty  upon  a  proper  showing  made 
to  them,  ''to  issue  the  writ  of  mandamus  against 
such  parties  having  charge  of  and  supervision 
over  the  public  roads  of  such  county,  and  to 
compel  by  such  proceedings  the  building,  re- 
pairing, and  working  of  such  public  roads  as 
are  complained  of,  up  to  that  standard  now  re- 
quired by  existing  laws  of  this  state  as  em- 
bodied in  said  sections  [two  of  them  being  sec- 
tions 632  and  633],  and  so  that  ordinary  loads, 
with  ordinary  ease  and  facility,  can  be  con- 
tinuously hauled  over  such  public  roads."  Cer- 
tainly a  public  road  over^  which  reasonable  or 
ordinary  loads  cannot,  with  reasonable  or  or- 
dinary ease  and  facility,  be  hauled  is  not  up  to 
the  standard  required  by  law  in  this  state. 

[Ed.  Note.—For  other  cases,  see  Mandamus, 
Cent.  Dig.  |S  378-580,  388-390;  Dec.  Dig.  § 
173.  •] 

6.  Appeal  and   Ebbob   (H   1078*)— Review— 
Abandonment  ov  Ebbob. 

The  assignments  of  error  upon  the  fail- 
ure of  Uie  court  to  instruct  the  jur^  in  certain 
particulars,  not  being  referred  to  in  the  brief 
of  counsel  for  plaintiff  in  error,  must  be  con- 
sidered as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |8  4256-4261;  Dec.  Dig.  § 
1078.*] 

7.  Sufficiency    of    Evidence— Refusal    of 
New  Tbial— No  Ebbob. 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  refusing  a  new  trial. 

EiTTor  from  Superior  Court,  Sumter  Coun- 
ty; Z.  A.   Ltttlejohn,  Judge. 

Mandamus  proceedings  by  J.  F.  McMath 
and  others  against  the  Comniissioners  of 
Roads  and  Revenues  of  Sumter  County. 
Judgment  for  plaintiffs,  and  defendiants 
bring  error.    Affirmed. 

R.  L.  Maynard,  of  Americus,  for  plaintiffs 
In  error.  W.  T.  Lane,  of  Americus,  for  de- 
fendants in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(138  Ga,  397) 

POWBTvL  V.  FOWLER. 
(Supreme  Court  of  Georgia.     July  11,   1912.) 

(Syllahun  by  the  Court  J 

1.  Allegations  of  Fraud — No  Demubbeb. 

No  demurrer  was  filed  raising  the  question 
of  whether  the  charge  of  fraud  in  the  petition 
was  sufficient. 


2.  EzoHANQE  OF  Pbopbbtt  (|  8*)^Rbai«  Pbof- 
ebtt—Rbmedies  OF  Pabties. 

An  exchange  of  lands  was  made  between 
two  parties.  One  of  the  parties  sued  the  other, 
alleging  that  the  defendant  had  fraudulently 
represented  that  the  tract  which  he  was  to 
convey  to  the  plaintifp  contained  300  acres,  when 
it  in  fact  contained  much  less,  and  the  plaintiflP 
sought  to  recover  proportionately  for  the  short- 
age. Beldf  that  the  evidence  as  to  the  ezistenoe 
of  actual  fraudulent  representations  and  the  re- 
liance thereon  was  sufficient  to  be  submitted  to 
the  jury;  but  the  only  evidence  as  to  the  actual 
contents  of  the  tract  of  land  being  the  deed 
made  to  the  defendant  by  the  person  from  whom 
he  purchased  it,  in  which  the  tract  was  describ- 
ed as  containing  "240  acres,  more  or  less,"  this 
was  not  sufficient  to  show  the  actual  shortage 
to  be  60  acres,  and  authorize  a  recovery  on  that 
basis. 

[Ed.  Note. — For  other  cases,  see  Qjcchange  of 
Property,  Cent  Dig.  S§  14r-18;   Dec.  Dig.  |  8.*] 

3.  Motion  fob  New  Tbial— Otheb  Gbounds 
Not  Mebitobious. 

None  of  the  other  grounds  of  the  motion 
for  a  new  trial  were  meritorious. 

£}rror  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  between  George  B.  Powell  and  J. 
R.  Fowler.  From  the  Judgment,  Powell 
brings  error.     Reversed. 

R.  J.  Jordan  and  Simmons  Sc  Simmons, 
all  of  Atlanta,  for  plaintiff  in  error.  Hill 
&  Wright  and  R.  R.  Arnold,  all  of  Atlanta, 
and  J.  P.  Brooke,  of  Alpharetta,  for  defend- 
ant in  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(US  Oa.  898) 
BOWEN  et  aL  v.  DRIOGERS. 
(Supreme  Court  of  Georgia.     July  11,   1912.) 

(SyUahuB  ly  the  Court.) 

X.  RxvEBSioNs  {§  3*)— Mebgeb— Fee  Siicplb. 
A  testator  devised  a  tract  of  land  to  his 
wife  "for  and  during  her  life,  until  her  death ; 
then  the  above  property  to  go  back  to  the  estate 
of  the  said  [testator]."  After  the  death  of  the 
testator  his  wife  remarried  and  died.  She  was 
sunived  by  her  second  husband.  She  left  no 
children  or  descendants  of  children  as  the  off* 
spring  of  either  marriage,  ffeid  that,  by  the 
will -of  the  testator,  his  wife  took  a  life  estate 
in  the  land;  and  there  being  no  other  heir  at 
the  time  of  the  testator's  death,  she  inherited 
the  reversion,  and  the  two  estates  merged  into  a 
fee  simple. 

[Ed.  Note. — ^For  other  cases,  see  Reversions, 
Cent  Dig.  |  8 ;   Dec.  Dig.  |  3.*] 

2.  Descent  and  DisTBiBtrrioN  (|  61*)— Pbb- 
bons  Entitled— Mebgeb  of  EjStates. 

Upon  the  death  of  the  woman  in  whom  a 
fee^simple  estate  had  vested  by  merger,  her  sur- 
viving husband  inherited  the  property  as  her 
sole  heir;  and  persons  claiming  to  be  heirs  of 
the  testator  after  the  death  of  the  life  tenant 
acquired  no  title. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  K  175-185 ;  Dec  Dig. 
S  61.*] 

Error  frona  Superior  Court,  Toombs  Coun- 
ty;   B.  T.  Rawlings,  Judge. 
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Actton  by  Louis  Bowen  and  others  against 
C.  W.  Drlggers.  Judgement  for  defendant, 
and  plaintiffs  bring  error.    Affirmed. 

Williams  &  Giles,  of  Lyons,  and  P.  W. 
Meldrim,  of  Savannah,  for  plaintiffs  in  er- 
ror. Hines  &  Jordan,  of  Atlanta,  for  de- 
f^idant  in  error. 

LUMPKIN,  J.  [1]  If  a  testator  devises  a 
life  estate  in  land,  the  devisee  takes  only  a 
life  estate  by  virtue  of  the  will.  If  the 
testator  makes  no  provision  as  to  what  dhall 
become  of  the  reversion,  upon  his  death  it 
passes  to  and  vests  in  his  heir  or  heirs. 
Here  the  widow  of  the  testator  took  a  life 
estate  under  the  will.  No  provision  was 
made  as  to  who  should  take  the  remainder. 
Therefore,  upon  the  death  of  the  testator, 
by  inheritance  it  passed  to  his  heir.  It 
happened  that  the  widow  was  his  sole  heir. 
Thus  she  took  under  the  will  a  life  estate, 
and  as  sole  heir  was  vested  with  the  re- 
mainder by  inheritance.  There  is  nothing 
to  indicate  any  intention  on  her  part  to 
keep  the  two  estates  separate.  They  ac- 
cordingly merged,  and  she  became  the  owner 
in  fee  simple  of  the  property. 

[2]  Upon  her  death  her  sole  heir  inherited 
from  her.  Persons  who  claim  to  be  heirs 
of  her  first  husband  had  no  interest  in  the 
land,  and  no  right  to  recover  It  from  her 
second  husband.  It  was  accordingly  proper 
to  sustain  a  demurrer  to  an  action  filed 
for  that  purpose;  the  facts  stated  in  the 
headnote  appearing  on  the  face  of  the  peti- 
tion. GivU  Code,  S  8929;  Wilder  v.  Hol- 
land, 102  Ga.  44,  29  S.  B.  134;  Oliver  v. 
Powell,  114  6a.  592  (4),  40  S.  E.  826;  Smith 
V.  Moore,  129  Ga.  644,  59  S.  B.  915. 

Judgment  aflirmed.  All  the  Justices  con- 
cur. 

(188  Go.  402) 

EaDENFIEIJ>  T.  MILNE2R  et  aL 
(Supreme  Court  of  Georgia.     July  11,  1912.) 

(SyUdbuB  by  the  Court,) 
L  Execution  (|  140*)— Bwtbt  of  Lbvt—Sut- 

FICIENCY. 

An  entry  of  levy  by  a  constable  In  these 
words:  "Georgia,  Emanuel  County.  I  have 
this  day  levied  the  within  fi.  fa.  on  one  half  in- 
terest In  123  acres,  more  or  less,  in  the  58th 
District  G.  M.,  of  said  county,  adjoining  lands 
of  John  Edenfield  Sr.,  and  others,  as  the  prop- 
erty of  W.  A.  Oliver,  defendant;  legal  notice 
given  said  W.  A.  Oliver;  property  pointed  out 
by  the  plaintiff"— was  too  indefinite  and  uncer- 
tain to  authorize  the  sale  of  the  half  interest 
in  any  particular  tract  of  land.  Civil  Code,  | 
6026;  (>awford  v.  Vemer,  122  Ga.  814,  50  S. 
E.  958,  and  citations. 

[£>1.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  %%  334-^1 ;    Dec.  Dig.  §  140.*] 

2.  Execution  (|  140^)— Entbt  of  Ijcvt— Suf- 
ficiency. 

Such  a  levy  gave  no  authority  to  the  sher- 
iff to  sell,  not  a  one-half  interest  in  the  tract 
of  land  containing  123  acres,  more  or  less,  hut 


the  entire  interest  in  a  tract  described  as  con- 
taining 61^  acres,  more  or  less. 

[Ed.  Note.— For  other  cases,  see  E^cecution, 
Cent.  Dig.  |S  334-^1;   Dec  Dig.  f  140.*1 

3.  Limitation  of  Acttonb  (|  72*)— Computa- 
tion OF  Period— Infancy  ov  Pabty. 

The  uncontradicted  evidence  showing  that 
the  plaintiff,  who  sued  in  her  own  right,  was 
25  years  of  age  when  the  suit  was  brought,  and 
that  the  other  plaintiff,  for  whom  she  appeared 
as  next  friend^  was  20  years  of  age  at  that 
time,  prescription  could  not  have  run  against 
either  of  them,  and  therefore  It  is  unnecessary 
to  determine  whether  the  sheriff's  deed  would 
have  been  admissible  as  color  of  title. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  S|  390-398;  Dec  Dig.  { 
72.*1 

4.  Sufficiency    of    Dvidkncb— Motion    fob 
New  Trial. 

The  evidence  was  snfficient  to  authorize  the 
recovery  of  a  one-half  interest  in  the  land  for 
which  suit  was  brought,  and  there  was  no  er- 
ror in  overruling  the  motion  for  a  new  triaL 

Error  from  Superior  Court,  Emanuel  Coun- 
ty;  B.  T.  Ra wrings.  Judge. 

Action  by  M.  O.  Milner  and  others  against 
John  Edenfield,  Jr.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Aflirmed. 

Saffold  &  Larsen,  of  Swainsboro,  for  plain- 
tiff in  error.  Williams  &  Bradley,  of  Swains- 
boro, for  defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(188  Ga.  406) 
McAFEE  et  al.  v.  FLANDERS. 
(Supreme  Court  of  Georgia.    July  11, 1912.) 

(ByllahuB  hy  the  Court.) 

1.  JuDOiOENT  (I  ?•)  —  Disqualification  of 

JtTDO*— SUBSTITTTTS  JUDGE. 

Where  an  ordinary  was  disqualified  from 
presiding  in  a  proceeding  to  probate  a  will,  on 
account  of  relationship  to  some  of  the  parties, 
and  called  in  the  ordinary  of  an  adjoining  coun- 
ty, who  presided  in  his  steady  a  Judgment  ren- 
dered by  the  latter  was  not  void,  although  the 
disqualification  was  not  entered  on  the  record. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f  18;   Dec  Dig.  f  7.*] 

2.  BviDBivcB   (§    373*)  —  Dooumentabt   Bfi- 
D»Nc»— Authentication  . 

Upon  objection  being  made  to  the  admis- 
sion in  evidence  of  a  certified  copy  of  the  rec- 
ord in  such  case,  on  the  ground  that  the  ordi- 
nary of  the  county  other  than  that  where  the 
case  was  pending  was  without  jurisdiction, 
there  was  no  error  in  admitting  parol  evidence 
of  the  disqualification,  and  the  consequent  re- 
quest for  the  other  ordinary  to  preside,  and 
thereupon  allowing  the  certified  transcript  to 
be  introduced. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1581-1586,  1590,  1592,  1593, 
1610,  1611;    Dec.  Dig.  i  373.*] 

3.  Executors  and  Administbatobs  (f  451*)— 
Actions— Instructions. 

It  was  error  to  charge:  *'l  charge  you,  on 
the  other  hand,  if  you  find  from  the  facts  and 
circumstances  of  this  case  that  the  defendants 
were  named  as  executors  in  the  will,  and  that, 
when  this  will  was  about  to  be  set  up  and  pro- 
bated in  solemn  form,  there  was  an  agreement 
entered   into  by  and  between  all   of  the  heirs 


*Fw  other 
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of  [th«  testator]  that  the  estate  should  he  col- 
lected and  ttimed  over  to  the  widow,  and  the 
widow  has  distributed  it  under  that  agreement, 
then  I  charge  you  that  tbe  defendants  would 
not  be  liable  to  the  plaintiff  in  any  amount 
whatever,  and  you.  should  find  for  the  defend- 
ants." And  also  in  charging:  **On  the  other 
hand,  if  you  find  that  there  was  an  agreement 
entered  into,  whereby  all  the  heirs  consented 
and  agreed  that  the  estate  should  be  collected 
and  turned  over  to  the  widow,  and  by  her  used, 
and  it  was  further  agreed  by  the  heirs,  the 
plaintiff  included,  that  it  was  to  be  by  her  used 
and  distributed,  and  it  has  been  distributed  by 
her  in  pursuance  of  that  agreement,  then  1 
charge  you  that  the  defendants  would  not  be 
liable."  Such  charges  made  the  liability  of  the 
defendants  depend,  not  only  upon  whether  such 
agreement  as  that  hypothetically  stated  had 
been  made,  and  whether  the  defendants  had  de- 
livered the  property  to  the  widow  in  accord- 
ance therewith,  but  also  upon  whether  it  had 
been  distributed  by  her  in  pursuance  of  that 
agreement 

[Ed.  Note.-^or  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §§  1877-1882; 
Dec  Dig.  f  451.*] 

Error  from  Superior  Ctourt,  Johnson  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Action  by  S.  A.  Flanders  against  J.  K. 
McAfee  and  others,  executors  of  John  A. 
McAfee.  Judgment  for  plaintiff,  and  de- 
fendants brln^^  error.    Reyersed. 

John  A.  McAfee,  of  Johnson  county,  died 
UetSLte.  He  devised  a  life  estate  to  bis  wife 
in  certain  property,  and  a  town  lot  in  fee 
simple,  with  instructions  to  the  executors 
to  huild  a  house  upon  it  He  left  certain 
specific  legacies  to  named  children,  among 
them  being  a  bequest  of  $^00  to  the  plaintiff, 
who  was  his  daughter,  **provided  she  has 
not  received,  that  amount  above  the  $200  giv- 
en or  desired  to  be  given  tbe  others  of  my 
children."  He  directed  that  the  remainder 
of  his  property  should  be  kept  together  by 
his  executors  for  the  use  and  benefit  of  his 
wife,  ''provided,  from  misuse  or  adverse  cir- 
eumstances  the  «profits  from  the  bequest  men- 
tioned in  item  1st,  and  item  2nd,  become 
inadequate  to  the  demands  of  my  wife,  Mary 
Ann  Elizabeth  McAfee."  He  then  declared 
that  whatever  might  remain  of  his  estate 
after  the  death  of  his  wife  should  be  equal- 
ly divided  among  his  children  named  in  the 
will,  and  appointed  his  two  sons  as  his  ex- 
ecutors. His  daughter  sued  the  executors 
for  the  legacy  of  $200  given  to  her  by  the 
wilL  The  executors  set  up,  among  oth^  de- 
fenses, that  the  will  omitted  one  of  the  tes- 
tator's children  from  the  distribution,  and 
that  the  heirs  had  entered  into  an  agreement 
for  a  different  mode  of  distribution,  so  as  to 
admit  such  child  of  the  testator  to  an  equal 
share.  The  Jury  found  In  favor  of  the  plain- 
tiff. The  defendants  moved  for  a  new  trial, 
which  was  denied,  and  they  excepted. 

B.  H.  Moye  and  J.  L.  Kent,  both  of 
Wrightsville,  and  Hines  &  Jordan,  of  At- 
lanta, for  plaintiffs  in  error.  Wm.  Falrcloth, 
of  Wrightsville,  for  defendant  in  error. 


LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1,  2]  1,  2.  One  ground  of  the  mo- 
tion for  a  new  trial  was  that  the  court  ad- 
mitted in  evidence  a  certified  transoript  of 
the  record  from  the  court  of  ordinary,  pro- 
bating the  will  of  the  testator.  The  ground 
of  objection  was  that  the  judgment  of  pro- 
bate was  signed  by  the  ordinary  of  Washing- 
ton county,  who  was  without  jurisdiction  to 
preside  tn  Johnson  county;  it  not  appearing 
from  the  record  that  the  ordinary  of  the  lat- 
ter county  was  disqualified.  The  court  al- 
lowed the  ordinary  of  Johnson  county  to 
testli^y  that  he  was  disqualified  from  pre- 
siding by  reason  of  being  tbe  uncle  of  tbe 
children  of  the  testator,  and  that  he  called 
in  the  ordinary  of  Washington  county  to 
preside  for  him,  and  then  admitted  the  cer- 
tified transcript  Error  was  assigned  upon 
the  admission  of  the  parol  evidence  and  al- 
so of  the  transcript  There  was  no  error  in 
such  ruling.  The  proper  and  orderly  metliod 
of  procedure  would  have  been  to  ^ter  of 
record  the  fact  of  tbe  disqualification  of 
the  ordinary  of  Johnson  county  and  the  con- 
sequent presiding  of  the  ordinary  of  Wash- 
ington county.  This  would  have  made  the 
record  speak  all  the  facts,  and  have  shown 
on  its  face  the  jurisdiction  of  thQ  presiding 
ordinary.  But  if  tbe  disqualification  In  fact 
existed,  and  the  ordinary  of  the  adjoining 
county  was  th^refope  called  in  to  preside, 
his  judgment  will  not  be  h$ld  v^id  becauae 
the  reason  for  his  (iresidlng  waa  not  duly 
entered  of  record.  Section  4785  of  the  Civil 
Code  Qt  191Q  contains  two  iMrovisions,  one  aa 
to  matters  presented  to  the  ordinary  *'a8 
such  ordinary."  In  tliat  event  Hie  statute 
declares  that,  *'if  any  disqualification  exista, 
he  shall  enter  it  u];>on  tb^  papera,  and  the 
ordinary  of  any  adjoining  county  shall  paaa 
upon  it  and  certify  his  action  in  the  matter 
to  the  ordinary  of  the  county  where  the 
business  arose,  and  the  latter  shall  record 
it"  The  second  provision  is  "when  any 
ordinary  is  disqualified  to  try  any  caae  or 
hssue  pending  hefore  the  court  of  ordi- 
nary." In  that  event  he  shall  call  upon  the 
ordinary  of  an  adjoining  county  to  preside 
on  the  hearing  of  such  case  or  issue,  provid- 
ed that  the  judge  of  the  county  or  city  court, 
or,  if  none,  the  clerk  of  the  superior  court, 
may  exercise  the  jurisdiction,  without  the 
necessity  to  call  In  the  ordinary  of  another 
county.  In  the  latter  part  of  the  section, 
which  deals  with  the  trial  of  cases  before 
the  court  of  ordinary,  the  statute  does  not 
in  terms  require  an  indorsement  of  the  dis- 
qualification upon  the  papers.  While  it 
may  be  good  practice  to  make  such  entry, 
and  may  have  the  advantage  of  furnishing 
a  permanent  memorial  thereof,  it  is  not 
made  a  statutory  requirement. 

[3]  S.  If  the  evidence  showed  the  facts 
hypothetically  stated  in  the  third  headnote, 
the  charge  based  ui>on  them  was  too  restrict- 
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ed.  If  tbe  ezecaton  were  authorised  to  de- 
llTer  to  the  widow  the  property  of  the 
estate  for  use  and  distribution  by  her,  their 
liability  for  special  pecuniary  legacies  would 
not  depend  on  whether  she  distributed  the 
estate  In  accordance  with  the  agreement  or 
not*  If  the  funds  and  personal  property  of 
the  estate  were  rightfully  deliyered  to  her 
under  such  agreement,  the  executors  would 
not  be  liable  for  the  use  and  distribution 
which  she  made  of  them. 

Judgment  reversed.    All  the  Justices  oon- 

r. 

(138  Oa.  8061) 

ADAMS  et  al.  t.  WHITB. 

WHITB  v.  ADAMS  et  aL 

IBnpreme  Oourt  of  Georgia.    June  IS,  1912.) 

(8yUaJm§  6y  the  Oowrt.) 

1.  RsroBicATiorr  of  Instbuxsnts  (|  45*>— 
Bvidencb-^ufucisnct. 

The  eTidence  authorized  the  finding  of  the 
Jury  that  the  plaintiffs  were  entitled  to  a  refor- 
mation of  the  bond  for  title,  as  prayed  for  In 
their  equitable  petition. 

[Bd.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Gent  Dig.  H  157-193;  Dec 
Dig.  I  4S.«] 

2.  VSNDOB  AND  PUBOHASBB  (f  176*)  —  PXB- 
VOBICANOS  OF  GONTBAGT— PATMSHT  OF  PBICS 
— ABATXMSNt. 

Where  land  is  sold  by  the  acre,  generally 
an  apportionment  for  a  deficiency  is  to  be 
made  pronortionally  to  the  number  of  acres 
in  the  denciency;  and  under  the  evidence  this 
case  falls  within  the  general  rule. 

[Ed.  Note.— For  other  casesi  see  Vendor  and 
Purchaser,  Cent  Dig.  U  883-i840;  Dec.  Dig.  I 

i7e.«] 

8.   REFOBICATIOH     of    iNSTBinCERTB    (|    44*)— 

Aduissibilitt  of  Bvidencx. 

It  follows  from  the  foregoing  ruling  that 
evidence  tending  to  show  that  certain  portions 
of  the  land  were  more  valuable  than  other  por- 
tions was  irrelevant  and  immaterial,  and  should 
not  have  been  admitted  over  objections  duly 
made. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  ||  155,  156;  Dec. 
Dig.  I  44.«] 

4.  Refobuatioh  of  iNSTBincxirrB  (|  46*>— In- 

8TBUCnON8. 

The  court  erred  in  giving  instructions 
which  authorised  the  jury,  in  case  they  found 
the  sale  of  the  land  was  by  the  acre  at  a  fixed 
price  per  acre,  to  make  any  other  reduction 
than  one  proportionally  to  the  deficiency  in 
acreage. 

[Bd.  Note.— For  other  cases,  see  Reformation 
of  Instraments,  Cent  Dig.  ff  157-193;  Dec. 
Dig.  f  46.*] 

6w  Tbial  (I  840*)— Vkbdiot— CoBBEonow. 

The  court  did  not  err  in  refusing,  on  mo- 
tion of  the  plaintiffs,  *'to  correct  and  amend 
the  verdict  by  striking  therefrom  the  finding 
that  the  purchase  price  of  the  land  be  abated 
in  the  sum  of  $1,000,  and  inserting  in  lieu 
thereof  that  the  purchase  price  be  abated  in 
the  sum  of  Sl,376,**  and  to  amend  the  verdict 
in  certain  other  respects. 

[Bd.  Note. — ^For  other  cases,  see  Trial,  Cent 
Dig.  Si  795-799 ;   Dec.  Dig.  8  340.*] 


6.  Refusal  to  Dibxot  Vebdiot— No  Bbbob. 

The  court  did  not  err  In  refusing  to  di- 
rect a  verdict  for  the  defendants. 

Error  from  Superior  Court,  Newton  Coun- 
ty;  L.  S.  Roan,  Judge. 

Action  by  B.  H.  Adams  and  others  against 
Hugh  White.  To  the  judgment  plaintiffs  ex- 
cept, and  defendant  files  a  cross-bill  of  ex- 
ceptions. Reversed  on  main  bill  of  excep- 
tions, and  aflOirmed  on  cross-bill. 

F.  C.  Foster,  Sr.,  of  Madison,  for  plain- 
tiffs In  error.  Rogers  &  Knox,  of  Covington, 
for  defendant  In  error. 

BBCK,  J.  B.  H.  Adams  and  others  brought 
their  equitable  petition  against  Hugh  White, 
seeking  to  reform  a  bond  for  title  to  42  acres 
of  land,  "more  or  less,**  made  by  White  to 
petitioners,  so  as  to  make  the  bond  show 
that  it  was  an  obligation  to  convey  42  acres 
of  land  by  the  acre  at  $100  per  acre,  and 
not  a  sale  of  the  land  by  the  tract,  as  it  ap- 
peared by  the  terms  of  the  bond.  Petition- 
ers prayed  for  an  abatement  of  the  purdiase 
price  of  the  land,  and  a  reduction  from  the 
amount  of  certain  promissory  notes  given 
therefor,  on  account  of  a  deficiency  of  13.76 
acres  in  the  tract  sold,  and  to  enjoin  against 
certain  suits  of  White  against  petitioners 
on  the  notes,  then  pending  in  the  city  court 
of  Covington.  White  answered,  denying  pe* 
tltloners'  right  to  a  reformation  of  the  bond 
for  title,  and  insisting  that  the  land  had 
been  sold  by  the  tract,  and  that  petitioners 
were  not  entitled  to  a  reduction  in  the  pur- 
chase price  in  proportion  to  the  de0clency  in 
the  number  of  acres  of  land.  By  way  of 
cross-action  White  prayed  for  a  Judgment 
and  decree  against  the  plaintiffs  for  the  full 
amount  of  principal,  interest,  and  attorney's 
fees  due  on  the  notes.  The  alleged  deficiency 
In  acreage  was  admitted.  At  the  conclusion 
of  the  introduction  of  evidence,  the  defend- 
ant moved  that  the  court  direct  a  verdict  in 
his  favor  for  the  full  amount  of  the  notes, 
and  against  reformation  of  the  bond  for 
title.  The  motion  was  denied.  Specific  ques- 
tions were  submitted  by  the  court  to  the 
Jury,  and  in  answer  to  these  questions  the 
Jury  found,  in  effect,  that  the  contract  be- 
tween White  and  petitioners  was  for  a  sale 
of  the  land  by  the  acre,  and  not  by  the  tract; 
that  there  was  a  mutual  mistake  in  drawing 
the  bond  for  title,  which  showed  that  the 
sale  was  by  the  tract;  and  that  the  sum  of 
$1,000  should  be  deducted  from  the  amount 
of  the  notes,  and  that  White  should  recover 
of  the  plakitiffs  $1,415.19  principal,  $366.52 
Interest,  and  $141.80  attorney's  fees.  The 
court  thereupon  entered  a  decree  according- 
ly. The  plaintiffs  moved  to  amend  the  ver- 
dict by  striking  the  finding  that  the  purdiase 
price  of  the  land  be  abated  in  the  sum  of 
$1,000,  and  Inserting  in  lieu  thereof  that  the 
purchase  price  be  abated  in  the  sum  of  $1,- 
376,   on  the  ground  that,  the  Jury  having 
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found  that  the  sale  was  by  the  acre  at  $100  > 
per  acre,  the  bond  for  title  should  be  so  re- 
formed as  to  express  a  sale  at  $100  per  acre, 
and,  it  being  admitted  in  the  pleadings  that 
there  was  a  deficiency  of  13.76  acres,  It  fol- 
lowed as  a  matter  of  law  that  the  deficiency 
in  acreage  should  be  apportioned,  and  the 
purchase  price  abated  at  the  rate  of  $100 
per  acre,  and  that  there  should  be  a  corres- 
ponding reduction  in  the  amount  of  princi- 
pal, interest,  and  attorney's  fees  recovered, 
and  that  the  costs  should  be  equitably  appor- 
tioned between  the  parties  according  to  this 
finding.  The  plaintiffs  also  filed  their  motion 
for  a  new  trial  upon  the  general  grounds 
and  certain  special  grounds.  The  court  over- 
ruled both  motions,  and  the  plaintiff  except- 
ed. The  defendant  took  a  cross-bill  of  excep- 
tions to  the  refusal  to  direct  a  verdict  in  his 
favor,  and  to  the  refusal  of  a  new  trial. 

[1]  1.  The  evidence  was  sufficient  to  author- 
ize the  finding  of  the  Jury,  in  favor  of  the 
petitioners,  that  the  sale  of  the  land  was 
by  the  acre  at  the  price  of  $100  per  acre, 
and  that  the  bond  for  title  should  be  re- 
formed as  prayed. 

[2]  2.  Having  found  that  the  sale  of  the 
land  was  by  the  acre,  and  not  by  the  tract, 
it  follows  that  the  plaintiffs  were  entitled  to 
a  reduction  from  the  purchase  price  of  an 
amount  proportional  to  the  deficiency  in  the 
acreage  at  the  rate  of  $100  per  acre.  In  the 
case  of  Kendall  v.  Wells,  126  6a.  343,  352, 
55  S.  B.  41,  45,  It  was  said:  "If  land  is 
sold  by  the  acre,  generally  an  apportionment 
for  a  deficiency  is  to  be  made  proportionally 
to  the  number  of  acres  in  the  deficiency. 
Yost  v.  Mallicotte's  Adm*r,  77  Va.  610.  But 
there  are  exceptional  cases  where  it  is  other- 
wise. And  the  defendant  in  error  in  the 
main  bill  of  exceptions  insists  that  the  pres- 
ent case  is  one  of  the  exceptional  cases, 
and  cite,  among  other  authorities  to  support 
this  contention,  the  case  of  White  v.  Adams, 
7  Ga.  App.  765,  68  S.  B.  271.  This  case  is 
cited  both  as  authority  that  cases  like  the 
present  are  to  be  classed  as  exceptional 
cases,  and  to  show  that  this  is  an  adjudica- 
tion binding  upon  the  parties;  that  it  is  one 
of  the  exceptional  cases  where  the  abate- 
ment of  the  purchase  price  should  not  be 
calculated  *'by  mere  comparison  with  the 
number  of  acres  described  in  the  bond  for 
title  with  the  admitted  deficiency."  We  do 
not  think  that  this  is  an  adjudication  bind- 
ing upon  the  parties  in  the  trial  of  the  case 
in  the  superior  court,  made  by  the  'petition 
to  reform  the  bond  for  title  and  the  answer 
and  the  cross-petition  filed  in  the  equitable  pro- 
ceeding. The  ruling  in  the  Court  of  Appeals 
was  based  upon  the  status  of  the  case  as 
made  under  the  strictly  common-law  proceed- 
ing in  the  city  court,  as  modified  by  the  ad- 
missions and  concessions  of  the  parties — 
where  the  plaintiff  was  clearly  entitled  to  a 
verdict  for  the  full  amount  of  the  notes  for 
the  purchase  money — "that  the  plaintiff  was 


willing  to  allow  a  fair  abatement  of  the 
purchase  price.**  In  the  equitable  proceed- 
ing, with  which  we  are  now  dealing,  the  pe- 
titioners, who  were  the  defendants  In  the 
suit  at  law  in  the  city  court,  based  upon  the 
notes  for  the  purchase  money,  became  the 
plaintiffs  and  insisted  upon  their  right  to 
have  the  bond  for  title  so  reformed  as  to 
show  that  the  land  was  sold  by  the  acre,  and 
to  have  an  abatement  made  proportionally 
to  the  deficiency  in  the  acreage. 

Nor  can  we  agree  with  our  able  Brethren 
of  the  Court  of  Appeals  In  the  conclusion 
reached,  and  broadly  stated,  that  this  ivas 
such  an  exceptional  case  as  took  it  out  of 
the  general  rule,  stated  above,  that  "where 
land  is.  sold  by  the  acre,  generally  an  appor- 
tionment for  the  deficiency  is  to  be  made 
proportionally  to  the  number  of  acres  in  the 
deficiency."  If  this  had  been  a  sale  of  land 
by  tbe  tract,  and  not  by  the  acre,  and  there 
had  been  a  failure  of  title  to  any  part  of 
the  tract  sold,  and  that  portion  to  which 
there  was  a  failure  of  title  had  been  more 
valuable  on  account  of  improvements  upon 
it,  or  valuable  mineral  deposits,  or  because 
of  a  water  power  upon  it,  or  was  of  greater 
value  in  proportion  to  acreage  than  the  re- 
mainder of  the  tract  because  of  similar  facts 
to  those  enumerated,  the  purchaser  would  be 
entitled  to  an  abatement  of  the  purchase 
price  in  proportion  to  the  value  of  that  part 
of  the  lands  which  he  did  not  obtain  under 
the  contract  of  purchase  and  sale  because  of 
such  failure  of  title.  But  where  there  is  no 
failure  of  title  to  any  portion  of  the  tract 
of  land  sold,  and  where  the  purchaser  ob- 
tains the  entire  tract  purchased  and  included 
in  the  boundaries  by  which  it  was  described, 
and  the  land  was  sold  at  a  fixed  price  per 
acre,  there  can  be  no  deduction  from  the 
purchase  price,  other  than  proportionally  to 
the  deficiency  in  acreage.  It  is  impossible 
to  conceive  of  any  rule  by  which  the  Jury, 
in  a  case  like  the  present,  if  instructed  in 
the  charge  of  the  court  to  make  "a  fair 
abatement  of  the  purchase  price,"  would  be 
guided.  It  is  true  that  it  appears  from 
the  evidence  that  that  portion  of  the  land 
immediately  on  Poplar  street,  because  of  its 
availability  for  building  purposes,  was  worth 
more  than  other  portions  of  the  land.  But 
from  what  part  of  the  land  could  the  Jury 
deduct  the  13.76  acres,  the  amount  of  the 
shortage,  from  the  tract  of  land  sold?  Could 
they  say  that  the  shortage  was  on  that  part 
of  the  tract  most  remote  from  the  street, 
or  that  the  shortage  was  in  the  center  of 
the  tract,  or  that  it  was  on  either  one  of  the 
two  sides  of  the  tract?  Manifestly  not. 
This  case  is  one  in  which  the  general  rule  of 
an  abatement  of  the  purchase  price  propor- 
tionally to  the  deficiency  in  acreage  should 
be  applied. 

[3]  3.  It  follows,  from  what  we  have  said 
above,  that  evidence  tending  to  show  that 
certain  portions  of  the  land  were  more  val- 
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aable  than  other  portions  was  irrelevant  and 
immaterial,  and  should  not  have  been  admit- 
ted oyer  objections  duly  made.  If  the  sale 
was  by  the  tract,  the  vendor  would  have 
been  entitled  to  recover  the  entire  amount 
of  the  purchase  money  as  represented  by  the 
purchase-money  notes;  but  if  by  the  acre,  as 
the  Jury  found  to  be  the  truth  of  the  case, 
then  the  reduction  should  have  been  propor- 
tionally to  the  deficiency  in  acreage. 

[4]  4.  It  was  error  for  the  court  to  charge 
the  Jury  that,  '*lf  they  found  that  the  land 
was  sold  by  the  acre,  they  could  answer 
'how  much  abatement  should  be  made  from 
the  sum  of  $4,200  on  that  account,  if  any.* " 
For  if,  as  we  have  ruled  above,  the  sale  was 
by  the  acre,  the  Jury  should  have  been  in- 
structed that  they  should  make  a  reduction 
in  the  amount  represented  by  the  purchase- 
money  notes  proportionally  to  the  deficiency 
in  acreage. 

[B]  5.  The  court  did  not  err  in  refusing, 
on  motion  of  the  plaintiffs,  "to  correct  and 
amend  the  verdict  by  striking  therefrom  the 
finding  that  the  purchase  price  of  the  land 
be  abated  in  the  sum  of  $1,000,  and  Inserting 
In  Ueu  thereof  that  the  purchase  price  be 
abated  in  the  sum  of  $1,376,"  and  to  amend 
the  verdict  in  certain  other  respects.  While 
the  jury's  verdict  fixing  the  amount  of  the 
abatement  from  the  purchase  price  of  the 
land  was  inconsistent  with  their  finding  that 
the  sale  of  the  land  was  by  the  acre,  we  do 
not  think  the  court  was  authorized  to  amend 
the  verdict  and  fix  a  different  amount,  and 
thus  allow  the  plaintiffs  a  greater  amount  as 
a  reduction  from  the  amount  of  the  pur- 
chase money  than  that  which  the  jury  had 
determined  should  be  a  proper  amount  of  re- 
duction. 

The  other  exceptions  to  the  court's  rulings 
are  without  merit 

[6]  6.  The  court  did  not  err  in  refusing  to 
direct  a  verdict  upon  the  defendant's  motion 
therefor. 

Judgment  reversed  on  the  main  bill  of  ex- 
ceptions and  affirmed  on  the  cross-bllL  All 
the  Justices  concur. 


(138  Oil.  899) 

GAT  T.  PARISH. 
(Supreme  Court  of  Georgia.     July  11,  1912.) 

(Syttahu9  by  the  Court.) 

1.  BviDENCE  (f  444* )— Parol  Evidence  Af- 
PBcnNQ  Wbitings— Bkasure. 

Where  a  bidder  at  an  administrator's  sale, 
who  failed  to  comply  with  his  bid,  was  liable 
for  the  difference  between  the  amount  of  such 
bid  and  what  the  property  brought  at  a  resale, 
and  was  sued  therefor,  and,  shortly  before  the 
time  for  the  trial,  gave  to  the  administrator 
a  check  having  written  upon  it  the  words,  "In 
full  paymentj'^^of  the  suit,  and  the  payee  caused 
such  words  to  be  erased  before  indorsing  and 
cashing  the  check,  parol  evidence  was  admissi- 
ble to  show  the  circumstances  under  which  such 
check  was  given  and  the  erasure  was  made,  and 
to  show  whether  it  was  in  fact  given  and  re- 


ceived in  full  settlement  or  compromise  of  the 
liability,  or  only  as  a  partial  discharge  thereof. 
[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  §1  1929-1M4.  204^;  Dec.  Dig.  i 
444.*] 

2.  EXECUTOBS  AND  Adminibtbatobs  (|  372*)— 

Sale  of  Pbopebtt— I^labilitibs  of  Pur- 
chases— Resale. 

Where  an  administrator,  under  order  of 
the  court  of  ordinary,  sold  land  at  public  out- 
cry, and  the  bidder,  after  frequent  urging,  fail- 
ed to  comply  with  his  bid,  and  the  administra- 
tor thereupon  notified  him  that  he  would  resell 
the  property,  the  bidder  was  liable,  under  the 
statute,  for  the  difference  between  his  bid  and 
the  amount  which  the  property  brought  at  a 
second  sale,  although  the  notice  of  resale  did 
not  expressly  state  that  the  bidder  would  be 
held  Uable  for  such  difference. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Admmistrators,  Cent  Dig.  §|  1M8.  1527: 
Dec  Dig.  8  372.*J  •    ••        ^ 

Error  from  Superior  Court,  Jefferson  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Action  by  H.  O.  Parish,  administrator, 
against  W.  S.  Gay.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Isaac  S.  Peeples,  Jr.,  and  Milton  O.  Bar- 
wick,  both  of  Augusta,  for  plaintiff  in  error. 
B.  N.  Hardeman,  of  Louisville,  for  defendant 
in  error. 

LUMPKIN,  J.     [1]  An  administrator  sold 
property;    the  terms  being  cash.     The  suc- 
cessful bidder  failed  to  comply  with  his  bid. 
The  administrator  readvertlsed  the  property 
and  again  sold  it     At  the  second  sale  It 
brought  less  than  at  the  first,  and  the  admin- 
istrator sued  the  purchaser  for  the  differ- 
ence, together  with  the  cost  of  readvertise- 
ment    The  suit  was  for  $614.15.    The  pur- 
chaser contended  that  he  had  settled  it  for 
$324.    He  prepared  and  gave  a  checlc,  pay- 
able to  the  administrator  individually,  for 
that  amount    On  the  face  of  this  check  were 
written  the  words:   "In  full  payment  H.  G. 
Parish,   Admr.,   Suit  v.   W.   S.   Gay."     The 
evidence  tended  to  show  that  the  administra- 
tor refused  to  receive  this  check  as  full  pay- 
ment, or  as  a  full  adjustment  of  the  suit, 
which  was  to  be  tried  in  a  few  days;    but 
he  was  anxious  to  retain  the  check  as  a  par- 
tial payment    There  was  no  conflict  in  the 
evidence  as  to  the  difference  between  the  two 
bids.     After  receiving  the  check,  and  before 
it  was  cashed,  the  words  quoted  were  strick- 
en from  it.     The  plaintiff  testified  that  he 
sought  to  find  the  defendant,  in  order  to  get 
the  latter  to  do  this;    that  he  could  not 
find  the  defendant;   and  that  a  bank  officer 
or  agent  made  the  erasure.     He  also  testi- 
fied that,  after  he  refused  to   receive  the 
check  In  full  payment,  and  stated  that  he  de- 
sired it  as  a  partial  payment,  the  defendant 
expressed  a  willingness  for  him  to  keep  it 
The  defendant  contended  that  he  had  not 
agreed  for  the  words  to  be  stricken  from  the 
check,  and  that  the  plaintiff  kept  It  to  con- 
sult with  heirs  of  the  estate  as  to  receiving 
it  in  full  settlement,  and  then  cashed  it    He 
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admitted  that  the  plaintlir  did  not  in  terms 
agree  to  receive  it  as  a  full  settlement  at  the 
time  of  its  delivery,  but  claimed  that  it  was 
the  amount  agreed  upon  some  time  before. 
He  denied  that  it  was  tendered  back  to  him, 
or  that  he  agreed  for  it  to  be  taken  as  a 
partial  payment 

The  words  indicating  full  settlement  were 
stricken  from  the  check  before  its  indorse- 
ment. There  was  no  written  contract  of  set- 
tlement excluding  parol  evidence,  within 
what  l8  commonly  known  as  the  parol  evi- 
dence  rule,  so  as  to  bring  the  case  within  the 
ruling  in  Southern  Bell  Telephone  &  Tele- 
graph Go.  V.  Smith,  129  Ga.  558,  59  S.  E.  215, 
and  Pennsylvania  Casualty  Ck).  v.  Thompson, 
180  Ga.  766,  61  8.  B.  829.  See,  also,  Cope- 
land  V.  Montgomery,  8  Ga.  App.  633,  70  S. 
O.  30.  Whether  the  check  was  in  fact  de- 
livered and  received  as  a  partial  payment, 
or  as  full  payment,  and  the  circumstances 
under  which  the  words  were  erased,  were 
open  to  parol  evidence,  the  check  as  drawn 
stated  that  it  was  "in  full  payment"  of  the 
suit.  Palpably  it  was  not  a  payment  of  the 
full  amount  of  the  liability.  There  was  no 
error,  either  in  admitting  parol  evidence,  or 
in  submitting  to  the  Jury  the  question  raised. 

[2]  2.  The  plaintiff  testified  that,  upon  the 
failure  of  the  defendant  to  comply  with  his 
bid,  he  gave  notice  to  the  defendant  of  his 
intention  to  resell  the  property  at  the  risk 
of  the  latter.  The  defendant  was  unable  to 
remember  this,  and  thought  that  the  plaintiff 
said  that  if  he  did.  not  comply  with  the  bid 
there  would  be  a  resale,  but  said  nothing 
about  this  being  at  his  risk.  The  Jury  evi- 
dently believed  the  evidence  on  behalf  of  the 
plaintiff,  as  they  had  a  right  to  do.  A  re- 
quest was  made  to  charge  to  the  effect  that 
thete  must  not  only  be  notice  of  an  inten- 
tion to  resell,  but  also  that  the  resale  would 
be  at  the  risk  of  the  defendant  as  the  orig- 
inal bidder,  and  that  the  advertisement  of 
the  second  sale  would  not  suffice  for  that 
purpose.  Reliance  was  had  upon  the  cases 
of  Green  v.  Ansley,  92  Ga.  650,  19  S.  E.  53, 
44  Am.  St  Rep.  110,  and  of  Davis  Sulphur 
Ore  Co.  V.  Atlanta  Guano  Co.,  109  Ga.  607, 
34  S.  E.  1011.  The  distiuction  between  these 
cases  and  the  present  one  is  that  in  them 
there  was  a  sale  by  a  private  individual. 
Upon  the  failure  of  a  bidder  at  an  auction 
sale  by  an  individual.  If  the. seller  desires 
to  sue  the  defaulting  bidder  for  damages,  the 
question  is.  How  much  is  he  hurt?  A  private 
owner  of  land  Is  not  obliged  to  resell  it  at 
all.  He  may  sell  at  private  sale.  According 
to  some  authorities,  he  may  sue  the  bidder 
for  the  difference  between  the  bid  and  the 
market  value  of  the  property,  or  he  may 
jiotlfy  the  bidder  that  he  will  resell  the  prop- 
erty, and  hold  the  bidder  liable  for  the  differ- 
ence between  his  bid  and  what  the  property 
brings  at  the  second  sale.  In  such  event, 
the  cases  above  cited  hold  that  there  must  be 


notice  to  the  bidder  of  the  intention  to  pur- 
sue the  latter  course,  in  order  to  establish 
the  difference  in  the  bids  as  the  measure  of 
damages,  at  least  where  there  has  been  no 
tender  and  refusal  of  the  property.  But  in 
a  public  sale  under  legal  process,  such  as  by 
a  sheriff  under  an  execution,  or  an  adminis- 
trator under  an  order  of  court,  if  the  bidder 
fails  or  refuses  to  comply  with  his  bid,  the 
statute  gives  to  the  officer  the  right  to  sue 
him  for  the  purchase  money,  or  to  resell 
the  property  and  hold  the  bidder  liable  for 
the  difference  between  his  bid  and  what  the 
property  brings  at  the  second  sale.  If  a  less 
amount  The  officer  does  not  own  the  prop- 
erty, and  has  not  the  discretion  of  a  private 
owner.  He  can  only  sell  at  public  outcry 
in  the  manner  pointed  out  by  law.  If  he 
proceeds  to  resell,  the  statute  fixes  the  lia- 
bility of  the  first  bidder.  If,  therefore^  the 
administrator  in  the  case  now  under  consid- 
eration notified  the  defaulting  bidder  of  an 
intention  to  resell,  the  statute  gave  to  such 
bidder  notice  as  to  what  might  be  the  re- 
sult of  such  resale,  and  his  liability  conse- 
quent thereon.  Civil  Code  1910,  §  6071.  The 
notice  that  the  administrator  intended  to  pro- 
ceed with  a  resale  as  provided  by  the  stat- 
ute was  notice  enough  to  the  defaulting  bid- 
der of  what  his  liability  would  be  under  the 
statute.  It  would  have  added  nothing  to  the 
notice  if  the  administrator  had  said  to  the 
bidder  that,  upon  a  resale,  the  statute  would 
render  the  latter  liable,  if  the  property 
brought  less  than  at  the  first  sala  None  of 
the  other  grounds  of  the  motion  for  a  new 
trial  require  a  reversal. 

Judgment  affirmed.    All  the  Justices  con* 
cur. 

(138  Ga.  24B) 
BALDWIN  V.  STATBL 
(Supreme  Coart  of  Georgia.    July  9,  1912.) 

(ByUdhug  ly  the  Court,) 

1.  Criminal   Law    (|    918*)--Tbiad-Rendi. 
TioN  OF  Verdict— Absence  of  Counsel. 

It  Is  not  cause  for  a  new  trial  that  the 
verdict  was  returned  into  court  and  received 
during  the  voluntary  absence  of  the  defendant's 
counsel,  under  the  circumstances  narrated  in 
the  opinion. 

[Bd.    Note.— For    other   cases,    see    Oriminal 

J^.^«S^?*-  ^^^'  M  2163-2192,  2195,  2196, 
2219-2224;    Dec.  Dig.  {  9ia*]  ^ 

2.  Witnesses  (§  274*)— Oross-Bxahinatign— 
Character  of  Defendant. 

Where  a  witness  called  by  the  defendant 
testified  to  his  good  character  from  general 
reputation,  it  is  allowable,  on  cross-examination, 
for  the  witness  to  testify  to  his  having  heard  of 
specific  instances  of  conduct  tending  to  disprove 
the  witness'  estimate  of  the  defendant's  char- 
acter. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent.  Dig.  §§  965,  966 ;   Dec.  Dig.,  {  274.*] 

3.  Criminal  Law  (§  922*)— Trial— Instruc- 
tions—Necessity FOR  Requests. 

In  the  absence  of  a  written  request,  ordi- 
narily the  failure  of  the  court,  in  his  charge,  to 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


QO 


WADUEST  ▼.  JONES 


825 


mppty  a  rule  of  evidence  to  the  testimony  of  a 
partienlar  witness  is  not  canse  for  a  new  trial. 
[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Ont.  Diir*  H  2210-2218;  Dec  T>ig.  § 
922.*] 

Error  from  Superior  Court,  Stewart  Coun- 
ty;  Z.  A.  Littlejohn,  Judge. 

Jack  Baldwin  was  convicted  of  murder, 
and  be  brings  error.    Affirmed. 

G.  Y.  Harrell,  of  Lumpkin,  for  plaintiff 
In  error.  J.  R.  Williams,  Sol.  Gen.,  of  Amer- 
icus,  and  T.  S.  Felder,  Atty.  Gen.,  for  the 
State. 


1 1 


EVANS,  P.  J.  The  plaintiff  in  error.  Jack 
Baldwin,  was  conylcted  of  the  murder  of 
Alice  Scott  From  tbe  evidence  and  the 
defendant's  statement,  tbe  Jury  were  author- 
ised to  find:  That  the  accused  and  the  de- 
ceased bad  been  living  in  a  state  of  concu- 
binage; that,  having  been  informed  that  tbe 
deceased  Intended  to  marry  another  man,  tbe 
accused  w»it  to  a  bouse  where  tbe  deceased 
and  this  num  were  visiting,  called  the  de- 
eeased  to  him,  and,  with  a  declaration  that 
be  Intended  to  kill  her,  stabbed  her  U  times, 
with  tbe  result  that  she  died  in  10  minutes 
from  tbe  woimds.  Tbe  accused  introduced  a 
witness  that  he  was  in  a  drunken  condition 
shortly  before  the  homicide;  and  in  bis 
statemoit  tbe  accused  admitted  that  be 
went  to  tbe  bouse  where  tbe  homicide  occor- 
xed  on  tbe  Invitation  of  tbe  deceased,  but 
disclaimed  knowing  anything  about  inflicting 
tbe  mortal  wounds. 

[1]  1.  In  bis  motion  for  new  trial,  the  ac- 
cused complains  that  tbe  court  received  tbe 
verdict  in  tbe  absence  of  bis  counsel  Tbe 
trial  judge  certifies  that  during  tbe  term 
counsel  for  tbe  accused  bad  absented  himself 
from  tbe  courtroom  in  other  cases  in  which 
he  was  sole  counsel,  after  tbe  case  bad  been 
submitted  to  tbe  jury,  resulting  in  delay 
In  tbe  effort  to  call  counsel  into  tbe  court- 
room, and  be  was  twice  admonished  by  the 
court  that  If  he  voluntarily  absented  him- 
self again  the  court  would  receive  verdicts 
in  Ms  cases  during  bis  absence.  When  tbe 
jury  in  tbe  present  case  came  into  the 
courtroom  to  render  their  verdict,  the  de- 
fendant was  present;  but  counsel  for  de- 
fendant, without  permission  of  the  court, 
bad  absented  himself  from  the  courtroom. 
Tbe  judge  directed  an  officer  to  look  for 
counsel  in  tbe  lawyers'  consulting  room.  He 
was  not  there.  Counsel  was  then  called  from 
the  courtroom  window,  but  not  at  the  in- 
stance of  the  judge.  The  judge  waited  a 
little  while  for  counsel  to  appear,  and  then 
received  the  verdict  The  jurors  were  stand- 
ing at  tbe  bar  rail,  on  tbe  outside  of  the 
space  reserved  for  the  bar,  when  tbe  verdict 
was  received.  Counsel  entered  just  as  the 
jurors  were  taking  their  seats,  not  in  the 
jury  box,  but  just  out  of  the  bar  railing. 
Tbe  judge  could  not  say  that  the  jurors  did 


not  sit  down  whiere  persons  other  than  tbe 
jury  were  sitting;  but  few  of  the  jurors 
were  actually  seated  when  counsel  came  in- 
to the  courtroom.  He  was  at  once  informed 
of  tbe  verdict  and  its  nature,  and  made  no 
request  for  a  poll  of  tbe  jury.  Under  these 
circumstances,  tbe  refusal  to  grant  a  new 
trial,  on  the  ground  of  the  abs^ice  of  de- 
fendant's counsel  at  tbe  time  of  tbe  recep- 
tion of  tbe  verdict,  was  not  error.  Rober- 
son  V.  State,  135  Ga.  654,  70  S.  E.  175;  Rich- 
ards V.  State,  136  Ga.  67,  70  S.  E.  868. 

[2]  2.  The  accused  called  a  witness  to  es- 
tablish bis  character  for  peaceableness  or 
violence.  On  cross-examination,  this  witness 
was  allowed  to  testify  that  be  had  heard  of 
the  accused  whipping  the  deceased  a  time  or 
two,  over  the  objection  that  the  testimony 
was  hearsay.  There  was  no  error  in  this 
ruling.  Where  a  defendant  calls  a  witness 
to  establish  bis  good  character,  and  the  wit- 
ness testifies  that  from  general  reputation  he 
regards  tbe  defendant's  character  as  good, 
it  is  competent  on  cross-examination,  to 
elicit  the  witness'  information  of  spedflc 
instances  of  conduct  tending  to  disprove  the 
witness'  estimate  of  bis  character.  Dotson 
V.  State,  136  Ga.  243,  71  S.  E.  164. 

[8]  8.  Complaint  is  made  that  the  court 
failed  to  instruct  tbe  jury  that  tbe  testi- 
mony to  which  reference  is  made  In  tbe  pre- 
ceding division  of  the  opinion  was  admis- 
sible for  the  purpose  of  ascertaining  tbe  ac- 
curacy of  tbe  witness'  knowledge  of  the  de- 
fendant's character.  There  was  no  request 
for  such  an  instruction.  In  the  absence  of 
a  written  request,  tbe  failure  of  the  judge, 
in  his  charge,  to  apply  a  rule  of  evidence  to 
the  testimony  of  a  particular  witness  is  not 
cause  for  a  new  trial.  Holmes  v.  State,  181 
Ga.  806,  63  S.  B.  347. 

The  rerdict  1b  supported  by  the  evidence, 
and  no  reason  appears  for  reversing  tbe 
judgment  refusing  a  new  trial. 

Judgment  affirmed.  All  tbe  Justices  con- 
cur. 

(188  Qa.  223) 
WADLBY  et  al  v.  JONES  et  al 
(Supreme  Court  of  Georgia.     May  15,  1912.) 

(8ynahu9  by  the  Court.) 

mobtoages  (s  841*)  —  fosbglosubb  ukdeb 
Power  of  S alb— Rights  of  Purchaseb. 
Where  under  the  powers  conferred  by  a 
trust  deed  executed  in  1854,  as  set  out  in  the 
statement  of  facts  and  opinion  in  this  case, 
the  second  trustee,  with  the  written  consent 
of  the  surviving  cestui  que  trust,  conveyed  real 
estate  to  a  purchaser  thereof  for  value,  held, 
that  the  power  of  sale  conferred  on  the  first 
trustee  survived  to  the  second  trustee  as  such. 

(a)  The  purcbasei^  of  the  land  In  controver- 
sy, which  was  conveyed  to  him  by  the  second 
trustee  with  the  written  consent  of  the  surviv- 
ing cestui  que  trust,  obtained  a  fee-simple  iSQ/e 
to  the  land  so  conveyed. 

(b)  In  such  case  the  children  of  the  cestuis 
que  trust,  on  the  death  of  the  latter,  took- no 
interest  in  the  lands  in  controversy  conveyed 
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by  the  second  tnutee  with  the  written  consent 
of  the  Burriving  cestui  que  trust 

(c)  The  court  erred  in  oyerruling  the  mo- 
tion for  a  new  trial  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  if  1039,  1041;   Dec  Dig.  {  341.*] 

Error  from  Superior  Court,  Jenkins  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Action  by  Mattie  A.  Jones  and  others 
against  W.  M.  Wadley,  executor,  and  others. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Reversed. 

The  petition,  as  amended,  of  Mattie  A* 
Jones,  James  H.  Anderson,  and  Howard  An- 
derson, shows  substantially  the  following: 
They  are  the  survlying  children  of  Susan 
J.  Anderson,  deceased,  and  bring  their  ac- 
tion against  John  Brady  and  others  to  recor- 
er  a  certain  tract  of  land  in  Jenldns  county 
containing  262%  acres  more  or  less.  The 
defendants  are  tenants  of  W.  M.  Wadley,  exec- 
utor of  the  estate  of  W.  O.  Wadley,  deceas- 
ed, and  rent  and  work  said  land  as  croppers 
of  said  Wadley,  executor.  Petitioners  claim 
title  to  the  land  and  mesne  profits  since  June 
1,  1907.  Wadley,  executor,  claims  title  to 
said  land  from  Augustus  H.  Anderson,  the 
husband  in  his  lifetime  of  Susan  J.  Ander- 
son. Petitioners  claim  title  as  follows:  (a) 
A  marriage  contract  in  1854  between  Augus- 
tus H.  Anderson  and  his|  wife,  Susan  J.  An- 
derson, conveying  the  land  in  trust  for  Susan 
J.  Anderson  for  life,  and  at  her  death  to  pe- 
titioners, who  are  surviving  children  of  said 
marriage  and  the  remaindermen  under  the 
said  deed  of  trust  G>)  Death  of  Susan  J. 
Anderson  in  1907. 

The  material  parts  of  said  deed  of  trust 
are  as  follows:  "Whereas  the  daughter  of 
Col.  Augustus  H.  Anderson,  before  and  at 
the  time  of  her  intermarriage  with  Augustus 
H.  Anderson,  Jr.,  was  possessor  of  and  en- 
titled unto  a  considerable  estate  both  real 
and  personal  property  derived  unto  her  by 
and  under  the  will  of  her  grandmother 
Jane  Jones,  formerly  of  said  county  and 
state,  deceased,  to  wit,  to  a  tract  of  land 
situated,  lying,  and  being  in  said  county, 
which  will  be  more  particularly  described  by 
reference  to  the  division  of  the  estate  of  the 
said  Jane  Jones,  deceased,  aforesaid,  and 
which  is  a  part  and  parcel  of  a  tract  of  land 
on  which  the  said  testator  resided  at  the 
time  of  her  death,  and  of  the  following  negro 
slaves,  viz.,  Rose,  Washington,  Charles,  Ev- 
erline.  Kit,  Wesley,  Caty,  Margurlte,  Sam, 
Abraham,  and  Littleton,  together  with  the 
sum  of  ten  thousand  ($10,000)  dollars  in  mon- 
ey, the  artificial  increase  of  the  said  property 
since  the  division  as  aforesaid  under  the 
will  of  said  deceased;  and  whereas  the  said 
Augustus  H.  Anderson  is  desirous  of  secur- 
ing unto  his  said  wife  and  to  the  issue  of 
said  marriage  the  aforesaid  property:  Now 
this  indenture  made  and  executed  this  21st 
day  of  Feb.,  A.  D.  1854,  for  and  in  consid- 
eration of  the  premises  and  of  the  love  and 


affection  which  he  hath  and  dotb  bare  unto 
his  said  wife  Susan  J.  Anderson,  and  for  the 
further  consideration  of  the  sum  of  ten 
thousand  dollars  which  he  acknowledges  to 
have  received  at  or  before  the  sealing  and 
of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged,  hath  granted,  bargain- 
ed and  sold,  and  by  virtue  of  these  presents 
doth  grant,  bargain  and  sell,  upon  the  fol- 
lowing trusts,  uses,  limitations,  and  condi- 
tions, unto  the  trustees  hereinafter  to  he 
nominated  and  appointed,  for  the  uses  here- 
inafter set  forth,  the  foregoing  described 
land  and  negroes  and  the  sum  of  eight  thou- 
sand dollars  to  be  hereinafter  appropriated, 
viz.,  to  the  said  trustee  for  the  Joint  and  sep- 
arate use,  maintenance,  and  support  of  the 
said   Augustus   H.   Anderson  and  his  wife 

Susan  J.  Anderson,  for  and  during  the  term 
of  their  and  each  of  their  lives,  and  to  the 
survivor  of  them  during  his  or  her  life,  the 
corpus  or  principal  of  said  property  not  to 
be  subject  or  liable  to  any  debt  heretofore 
contracted  for  or  to  hereafter  be  contracted 
for  by  the  said  Augustus  H.  Anderson  or  the 
said  Susan  J.  Anderson;  and  it  is  further 
stipulated  that  the  aforesaid  sum  of  eight 
thousand  ($8,000)  dollars  shall  be  vested  In 
land,  negroes,  stock,  or  in  such  other  proper- 
ty as  the  said  Augustus  H.  Anderson  and  his 
said  wife  Susan  shall  consent  and  agree  up- 
on, which  said  property  or  sto<^  when  pur- 
chased shall  be  subject  to  all  the  uses,  trusts, 
limitations,  and  conditions  in  this  indenture 
set  forth  and  declared.    It  Is  further  stipo- 
lated  that  the  said  Augustus  H.  Anderson 
shall  have  the  possession,  custody  and  con- 
trol of  the  aforesaid  property,  and  that  the 
artificial  increase  or  proceeds  shall  be  appro- 
priated in  so  far  as  may  be  necessary  to  the 
support  and  maintenance  of  the  said  Augus- 
tus H.  and  the  said  Susan  J.  Anderson,  and 
of  their  family.     It  is  forth^  stipulated 
that  any  of  the  aforesaid  property  now  In 
possession  or  hereafter  to  be  purchased  may, 
upon  the  written  consent  of  the  aforesaid 
Augustus  H.  and  Susan  J.  Anderson,  be  alien- 
ed, sold,  and  conveyed;    but  it  is  expressly 
required  that  the  proceeds  of  such  sale  or 
sales  shall  be  reinvested  in  such  other  prop- 
erty as  the  parties  hereinbefore  named  shall 
require,  and  that  when  so  invested  the  prop- 
erty so  purchased  shall  be  subject  to  all  the 
uses,  limitations,  and  conditions  in  this  in- 
denture set  forth  and  declared.    It  is  further 
stipulated  and  conveyed  [covenanted?]  that 
upon  the  happening  of  the  death  of  the  sur- 
vivor of  the  said  Augustus  H.  Anderson  or 
the  said  Susan  J.  Anderson,  the  aforesaid 
property,  with  the  natural  increase  of  the  fe- 
male slaves,  shall  go  to  and  vest  in  the  chil- 
dren of  the  said  Augustus  H.  Anderson  and 
Susan  J.  Anderson,  if  any,  share  and  share 
alike,  in  fee  simple.    It  is  further  stipulat- 
ed and  covenanted  that  upon  the  happen- 
ing of  the  death  of  either  of  the  said  Au- 
gustus H.  Anderson  or  the  said  Susan  J. 
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Anderson,  leaving  no  Issue  or  children  capa- 
ble of  iDheriting,  that  then  and  in  that  case 
the  aforesaid  property  shall  be  vested  and  re- 
main in  the  survivor,  in  fee  simple  forever, 
free  from  the  aforesaid  trust  It  is  further 
covenanted,  stipulated,  and  agreed  upon, 
that  Wm.  J.  Rhodes  be  and  he  is  hereby 
appointed  trustee,  for  the  purpose  of  carry- 
ing out  the  provisions  of  this  indenture;  and 
it  la  further  understood  and  covenanted  and 
declared  that  in  the  event  of  the  trustee- 
ship 80  aa  aforesaid  becoming  vacant  by 
death  or  resignation  or  any  other  cause, 
that  the  said  Augustus  H.  Anderson  and 
Susan  J.  Anderson,  or,  in  the  event  of  the 
[death  of]  one  of  them,  the  survivor  of  them, 
shall  have  full  power  and  authority  to  ai>- 
point,  by  this  writing  under  seal  such  person 
as  trustee  as  they  may  deem  advisable  and 
proper." 

The  defendants  in  their  answer  to  the  pe- 
tition denied  all  of  its  material  allegations. 
Bvldence  being  submitted  to  the  jury  by  both 
plaintifTs  and  defendants,  on  motion  of  the 
plaintiffs*  counsel  the  court  directed  a  verdict 
in  favor  of  the  plaintiffs  for  the  premises  de- 
scribed in  the  petition.  A  motion  for  a  new 
trial  was  made  by  the  defendants,  and,  be- 
ing overruled,  they  excepted. 

E.  L.  Brlnson  and  W.  H.  Davis,  both  of 
Waynesboro,  and  Miller  &  Jones,  of  Macon, 
for  plaintiffs  in  error.  R.  O.  Lovett,  of  At- 
lanta, for  defendants  in  error. 

HILIi,  J.  (after  stating  the  facta  as  above). 
The  crucial  question  in  this  case  is.  Did  the 
power  conferred  by  the  trust  deed  on  the 
first  trustee  to  sell  the  fee-simple  estate  in 
the  lands  In  controversy  survive  to  the  sec^ 
ond  trustee?  It  is  insisted  by  the  defendants 
in  error  that  the  power  of  sale  conferred 
upon  the  first  trustee  was  a  personal  trust 
and  did  not  pass  to  bis  successor.  But  to 
this  contention  we  do  not  agree.  We  shall 
endeavor  to  demonstrate  from  the  recitals 
contained  in  the  trust  deed  that  the  power 
of  sale  conferred  upon  the  first  trustee  sur- 
vived to  the  second  trustee.  In  the  mar- 
riage settlement  of  1854  the  husband  was 
waiving  his  marital  rights,  by  which,  prior  to 
the  act  of  1866,  the  title  to  the  land  would 
vest  in  him  as  the  husband  upon  his  re- 
ducing it  to  possession.  He  therefore  ex- 
ecuted a  postnuptial  contract  whereby  he 
conveyed  all  the  property,  real  and  personal, 
of  which  he  was  possessed  from  his  wife, 
"unto  the  trustees  hereinafter  to  be  nom- 
inated and  appointed."  The  word  "trustees" 
in  the  above  quotation  is  used  in  the  record 
both  in  the  plural  and  singular  number.  In 
the  exhibit  attached  to  the  petition  it  is  used 
in  the  singular,  "trustee,"  but  in  the  brief 
of  the  evidence,  which  contains  what  also 
pariA>rt6  to  be  a  copy  of  the  trust  deed,  the 
plural  noun,  "trustees,"  is  employed.  Which 
is  correct  we  are  unable  to  say  from  the  rec- 
ord. If  the  maker  of  the  Instrument  used 
the  word  "trustees,"  it  is  a^  added  argument 


to  the  effect  that  he  intended  the  powers  to 
survive  to  the  second  trustee  who  was  to  be 
appointed  in  case  of  the  death  of  the  first 
If  the  word  "trustee"  was  used,  it  would 
still  not  affect  the  conclusions  here  reached, 
for  we  think  that  what  follows  makes  It 
manifest  that  the  intention  of  the  maker 
was  that  the  power  of  sale  conferred  on  the 
first  trustee  should  survive  to  the  second. 
And  we  are  holding  that  it  was  the  inten- 
tion of  the  maker,  as  expressed  in  the  in- 
strument itself,  which  must  controL  See 
Freeman  v.  Pendergast,  94  Ga.  368,  889  (2), 
21  S.  E.  837. 

The  settlor  provides  that  the  sum  of 
$8,000  shall  be  vested  in  land,  negroes,  or 
stock,  or  in  such  other  property  "as  the  said 
Augustus  H.  Anderson  and  his  said  wife  Su- 
san shall  consent  and  agree  upon,"  etc.  It 
is  also  stipulated  that  "the  said  Augustus 
H.  Anderson  shall  have  the  possession,  cus- 
tody and  control  of  the  aforesaid  property, 
and  that  the  artificial  increase  or  proceeds 
shall  be  appropriated,  in  so  far  as  may  be 
necessary  to  the  support  and  maintenance  of 
the  said  Augustus  H.  and  the  said  Susan  J. 
Anderson  and  of  their  family."  It  is  further 
provided  that  any  of  the  property  "now  in 
possession  or  hereafter  to  be  purchased  may, 
upon  the  written  consent  of  the  aforesaid 
Augustus  H.  and  Susan  J.  Anderson,  be 
aliened,  sold  and  conveyed;  but  it  is  ex- 
pressly required  that  the  proceeds  of  such 
sale  or  sales  shaU  be  reinvested  in  such 
other  property  a$  tJ^e  parties  hereinbefore 
named  shall  require**  etc.  "It  Is  further  cov- 
enanted, stipulated,  and  agreed  upon,  that 
William  J.  Rhodes  be  and  he  is  hereby  ap- 
pointed trustee  for  the  purpose  of  carrying 
out  the  provisions  of  this  Indenture;  and  it 
is  further  understood,  covenanted,  and  de- 
clared that  in  the  event  of  the  trusteeship  so 
as  aforesaid  becoming  vacant  by  death  or 
resignation  or  any  other  cause,  that  the  said 
Augustus  H.  and  Susan  J.  Anderson,  or,  in 
the  event  of  the  [death  of]  one  of  them,  the 
survivor  of  them,  shall  have  full  power  and 
authority  to  appoint,  by  this  [their?]  writing 
under  seal,  such  i)erson  as  trustee  as  they 
may  deem  advisable  and  proper." 

It  seems  clear  from  reading  these  provi- 
sions of  the  trust  deed  that  the  maker  In- 
tended to  reserve  to  himself  and  wife,  or, 
in  case  of  the  death  of  either,  to  the  surviv- 
or, the  right  to  name  the  "trustees,"  and 
also  the  right  to  have  the  trustee,  only  upon 
the  written  consent  of  the  beneficiaries,  or 
either  of  them  in  case  of  the  death  of  the 
other,  alien,  sell,  and  convey  any  of  the  prop- 
erty "now  in  possession,  or  hereafter  to  be 
purchased."  The  power  to  sell  was  clearly 
intended  to  be  in  the  trustee  as  such,  with 
the  written  consent  of  the  beneficiaries,  and 
not  In  any  particular  trustee.  It  was  not  a 
"personal  trust"  to  be  executed  by  one  par- 
ticular trustee  only,  but  it  was  the  dear 
intent  to  vest  the  power  to  sell  in  the  trus- 
tee, whoever  he  might  be,  under  the  ap- 
pointment of  the  settlor  and  hia  wife  or  el- 
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ther  of  them  on  the  death  of  the  other.  And 
herein  lies  the  distinction  between  the  pres- 
ent case  and  that  of  Lnqulre  v.  Lee,  121  Ga. 
624,  49  S.  £L  834,  cited  by  the  defendant  in 
error.  In  that  case  the  court  held,  under  its 
facts,  *'that  the  power  In  the  deed  was  not 
incident  to  the  office  of  trustee,  but  personal 
to  the  trustee."  The  decision  indicates  a 
discretionary  power  in  the  trustee,  but  it  is 
also  said  that  **the  grantor,  if  she  wished  to 
deprive  the  trustee  of  iany  discretion  as  to 
the  sale  and  reinvestment,  could  very  well 
have  made  it  his  duty  to  sell  and  reinvest 
at  the  wUl  of  Mr.  and  Mrs.  Lee,  thus  con- 
stituting the  trustee  the  mere  conduit  of 
pasBJng  the  legal  tlUe.  Id.,  121  Ga.  629,  49 
S.  E.  884.  In  the  present  case  the  land 
"may**  be  sold,  but  the  discretion  is  reserved 
in  the  settlor  and  his  wife,  or  the  survivor 
in  the  event  of  the  death  of  the  other,  and 
if  It  is  sold  it  "shall  be  reinvested,*'  not  as 
the  trustee  may  say,  but  "as  the  parties 
hereinbefore  named  [the  settlor  and  his  wife] 
■hall  require."  Here  the  discretion  is  re- 
served by  the  trust  deed  in  the  grantor  and 
the  other  cestui  que  trust,  and  the  trustee 
cannot  act  except  upon  the  written  consent 
of  the  former.  The  trustee  cannot  exercise 
his  discretion  independently  of  the  maker 
of  the  trust  deed  and  his  wife.  The  discre- 
tion was  not  in  the  trustee,  but  in  both  the 
trustee  and  them. 

This  case  differs  from  the  ordinary  case 
of  the  appointment  of  a  trustee  for  others. 
Here  a  man  was  creating  a  trust  and  nam- 
ing a  trustee  for  himself  and  wife  with  the 
power  reserved  in  them  to  appoint  a  suc- 
cessor to  the  first  trustee  in  case  of  his 
death,  with  like  powers  in  and  limitations 
on  the  second  trustee.  They  could  hardly 
be  supposed  to  be  lacking  in  confidence  in 
themselves.  They  appointed  the  first  trus- 
tee. If  he  died,  they  were  to  appoint  his 
successor.  He  was  not  to  be  appointed  by  a 
court  or  by  any  one  other  than  themselves. 
They  retained  possession  of  the  property. 
Reinvestment  was  to  be  made  only  by  their 
consent  The  trust  property  was  not  to  be 
sold  at  the  discretion  of  the  trustee  alone, 
but  with  the  consent  of  the  husband  and 
wife  or  the  survivor.  Again  we  ask.  Did 
the  power  of  sale  provided  by  the  trust 
deed  survive  to  the  successor  of  the  first 
trustee?  It  seems  clear  from  a  careful  read- 
ing of  the  trust  deed  that  the  maker  intend- 
ed the  second  trustee  should  have  the  same 
powers  as  the  first  It  would  be  strange  in- 
deed if  the  makers  of  the  trust  deed  should 
appoint  the  first  trustee  with  certain  powers, 
reserve  the  right  to  appoint  the  second  trus- 
tee, and  then  confer  on  the  second  trustee 
powers  different  from  those  conferred  on  the 
first  trustee.  The  creator  of  the  trust  in- 
tended that  both  trustees  should  have  the 
same  powers.  The  power  to  convey  attached 
to  the  office  of  trustee  and  not  to  the  indi- 


vidual, and  this  intent  of  the  makers  appears 
from  the  trust  deed  itself.  In  view  of  all  the 
various  indicia  on  the  f  aoe  of  the  trust  deed, 
we  hold  that  the  powers  conferred  on  the 
first  trustee  were  intended  to  and  did  sur- 
vive to  the  second  trustee  as  such,  and,  this 
being  so,  it  follows  that,  when  the  second 
trustee,  with  the  written  consent  of  the  sur- 
viving cestui  que  trust,  sold  and  conveyed 
the  fee-simple  title  to  the  land  in  contro- 
versy, the  purchaser  obtained  a  fee-simple 
title  thereto,  and  on  the  death  of  both  cestuis 
que  trust  their  children  tiave  no  interest  in 
the  lands  thus  conveyed. 

The  court  below  therefore  erred  in  OTerml- 
Ing  the  motion  for  a  new  trial  in  this  case. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(1S8  CkL  SS4) 

LOUISVILLB  &  N.  R.  CO.  T.  TROUT. 
(Supreme  Court  of  Georgia.    June  13,  1912L) 

(ByUabuM  ty  t&#  Court,) 

1.  Tbial  (8  210*)— Instbxjotions— Cbbdibili- 
TT  OF  Witnesses. 

In  an  action  to  recover  damages  for  per- 
sonal injuries,  where  the  recoverv  depended 
largely  on  the  testimony  of  the  plaintiff,  and 
bis  testimoziy  is  attacked  as  being  improbable* 
it  is  reversible  error  for  the  court  to  charge 
the  jury:  "In  this  connection  I  charge  yon 
that,  if  a  witness  swear  to  an  improbable  story, 
that  in  itself  would  not  be  sufficient  to  dis- 
credit  him;  but  slight  circumstances  in  con* 
flict  therewith  might  or  might  not  be  sufficient 
to  authorize  a  jury  to  disbelieve  his  testimony, 
as  the  jury  might  determine  from  all  the  facts 
and  circumstances  proven  in  the  case.  Bat  if 
a  witness  swear  to  an  impossible  stonr^  then 
the  jury  wiU  be  authorized  to  disregard  his  tes- 
timony entirely,  without  any  conflicting  evi- 
dence other  than  the  circumstances  surround- 
ing his  story.'* 

[Ed.  Note. — For  other  cases,  see  Trial,  Gent; 
Dig.  {{  490-494,  601;  Dec  Dig.  {  2107) 

2.  Damagks  (§  216*)— Assessment— iNSTBuo- 

TIONS. 

For  the  reasons  stated  in  the  second  divi- 
sion of  this  opinion,  the  following  charge  is 
inaccurate  in  tiie  respects  pointed  out:  "If  he 
is  entitled  to  recover  at  all,  he  is  entitled  to  re- 
cover for  the  injury  actually  sustained,  the 
pain  and  suffering  endured,  mental  and  physi- 
cal; and  as  to  this  the  law  lays  down  no  def- 
inite rule  to  eovem  the  enlightened  conscience 
of  impartial  jurors,  so  far  as  pain  and  suffer- 
ing is  concerned,  and  the  rule  is,  not  what  you 
would  have  suffered  it  for,  but  what  is  plain- 
tiff entitled  to  recover  for  the  pain  and  suffer- 
ing h«  has  actually  endured.  He  would  also  be 
entitled  to  recover  for  his  lost  time  and  doc- 
tor's bills  paid  out.  If  you  find  that  his  inju- 
ries are  permanent,  and  his  capacity  to  labor 
has  been  decreased  on  that  account,  you  wiU 
determine  what  you  will  allow  for  that;  tiiat 
is,  on  account  of  bis  decreased  capacity  to  la- 
bor. Determine  what  he  was  able  to  do  at 
the  time  and  just  prior  to  the  injury,  and  what 
be  is  able  to  do  now.  Find  what  his  earning 
capacity  was  before  and  since,  and  the  differ- 
ence would  be  what  he  is  entitled  to  recover 
on  that  account  Then  you  would  get  a  fair 
average  yearly  value  of  his  decreased  capacity 
to  labor,  remembering  that  he  might  or  might 
not  have  constant  employment,  that  he  might  or 
might  not  continue  to  work,  that  he  might  vol- 
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nntarily  or  otherwise  abstain  from  labor,  and, 
further,  that  as  old  age  comes  on  his  capacity 
to  labor  would  naturally  decrease;  and  hay- 
ing determined  what  would  be  a  fair  average 
yearly  value  of  his  decreased  capacity  to  labor, 
then  determine  his  expectancy— that  is,  how 
long  he  would  probably  live ;  then  multiply  the 
fair  average  yearly  value  of  his  services  by  his 
years  of  expectancy,  and  this  would  be  the 
gross  sum;  then  get  the  present  value  of  that 
at  7  per  cent,  and  that  would  be  the  amount, 
if  any,  you  will  find  on  that  account,  what  you 
would  allow  him  on  account  of  decreased  ca- 
pacity to  labor;  then  you  would  add  together 
the  various  items,  and  the  sum  total  would  be 
the  amoimt  of  your  verdict.** 

[Ed.  Note. — ^For  other  cases,  see  Damages, 
Cent.  Dig.  {{  54S-555;    Dec  Dig.  I  216.* J 

Brror  from  Superior  Oonrt,  Gordon  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  James  W.  Trout  against  the 
Louisville  &  Nashville  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

D.  W.  Blair,  of  Marietta,  O.  N.  Starr,  of 
Calhoun,  and  Tye,  Peoples  &  Jordan,  of  At- 
lanta, for  plaintiff  in  error.  J.  G.  B.  B2rwin, 
Jr.,  of  Calhoun,  and  Maddox,  McCamy  & 
Shumate,  of  Dalton,  for  defendant  in  error. 

HIIiL,  J.  James  W.  Trout  brought  suit 
for  damages  against  the  Louisville  &  Nash- 
ville Railroad  Company  for  alleged  Injuries 
to  his  person  by  the  running  of  the  defend- 
ant's trains.  On  the  trial  of  the  case  the 
Jury  returned  a  verdict  for  the  plaintiff.  A 
motion  for  a  pew  trial  was  overruled,  and 
the  defendant  excepted. 

[1]  1.  The  only  assignments  of  error  that 
need  be  considered  are  those  with  reference 
to  the  charge  of  the  court  The  following 
charge  is  alleged  to  be  error:  "In  this  con- 
nection I  charge  you  that,  if  a  witness  swear 
to  an  improbable  story,  that  in  itself  would 
not  be  sufficient  to  discredit  him ;  but  slight 
circumstances  in  conflict  therewith  might  or 
might  not  be  sufficient  to  authorize  a  jury  to 
disbelieve  his  testimony,  as  the  jury  might 
determine  from  all  the  facts  and  circum- 
stances proven  in  the  case.  But  if  a  witness 
swear  to  an  impossible  story,  then  the  Jury 
will  be  authorized  to  disregard  his  testimony 
entirely,  without  any  conflicting  evidence  oth- 
er than  the  circumstances  surrounding  his 
story.'*  It  is  insisted  that  this  charge  in- 
vades the  province  of  the  Jury,  by  instruct- 
ing them  the  amount  of  credit  that  should  be 
given  to  the  witnesses  in  the  case;  it  be- 
ing the  province  of  the  jury  to  determine  for 
themselves  the  amount  of  credibility  that 
should  be  given  the  testimony  of  all  witness- 
es in  the  case,  as  well  as  to  determine  for 
themselves  what  fact  or  facts  would  be  suffi- 
cient to  discredit  the  witness,  without  an  ex- 
pression of  opinion  from  the  court.  Undoubt- 
edly the  credit  to  be  given  witnesses  is  for 
the  Jury.  The  court  may  have  intended  the 
use  of  the  word  "discredit"  in  the  sense  of 
impeach;  but  discrediting  a  witness  is  not 
confined  to  total  rejection  of  his  evidence. 


It  is  also  used  In  the  sense  of  disbelief  in 
the  accuracy  of  his  testimony.  It  is  not 
the  province  of  the  court  to  tell  the  Jury 
what  will  discredit  a  witness.  The  Jury  may 
consider  the  evidence  and  determine  for 
themselves  what  testimony  is  probable  or  im- 
probable. The  Minnesota  Supreme  Court  has 
declared:  "In. all  cases  the  positive  testi- 
mony of  an  otherwise  unimpeached  vrltness 
can  only  be  disregarded  when  its  improba- 
bility or  inconsistency  furnishes  a  reason- 
able ground  for  doing  so,  and  this  improba- 
bility or  inconsistency  must  appear  from 
facts  and  circumstances  disclosed  by  the  evi- 
dence in  the  case.  It  cannot  be  arbitrarily 
disregarded  by  either  court  or  Jury,  for  rea- 
sons resting  wholly  in  their  own  minds,  and 
not  based  upon  anything  api>earing  on  the 
trial."  Second  Nat  Bank  of  Winona  t. 
Donald,  66  Minn.  491,  58  N.  W.  209.  The 
charge  in  the  present  case  hereinabove  quot- 
ed was  calculated  to  confuse  and  mislead 
the  Jury,  and  to  so  instruct  them  is  to  in- 
vade their  province,  and  is  reversible  error. 
[2]  2.  Complaint  is  also  made  of  the  fol- 
lowing charge  of  the  court  to  the  Jury :  "If 
he  is  entitled  to  recover  at  all,  he  is  entitled 
to  recover  for  the  injury  actually  sustained, 
the  pain  and  suffering  endured,  mental  and 
physical ;  and  as  to  this  the  law  lays  down 
no  definite  rule  to  govern  the  enlightened 
conscience  of  impartial  Jurors,  so  far  as  pain 
and  suffering  is  concerned,  and  the  rule  is, 
not  what  you  would  have  suffered  it  for, 
but  what  plaintiff  is  entitled  to  recover  for 
the  pain  and  suffering  he  has  actually  en- 
dured. He  wonld  also  be  entitled  to  recover 
for  his  lost  time  and  doctor's  bills  paid  out 
If  you  find  that  his  injuries  are  permanent, 
and  his  capacity  to  labor  has  been  decreased 
on  that  account  you  will  determine  what 
you  will  allow  for  that;  that  is,  on  account 
of  his  decreased  capacity  to  labor.  Deter- 
mine what  he  was  able  to  do  at  the  time  and 
Just  prior  to  the  injury,  and  what  he  is  able 
to  do  now.  Find  what  his  earning  capacity 
was  before  and  since,  and  the  difference 
would  be  what  he  is  entitled  to  recover  on 
that  account  Then  you  would  get  a  fair 
average  yearly  value  of  his  decreased  capac- 
ity to  labor,  remembering  that  he  might  or 
might  not  have  constant  employment  that  he 
might  or  might  not  continue  to  work,  that 
he  might  voluntarily  or  otherwise  abstain 
from  labor,  and,  further,  that  as  old  age 
comes  on  his  capacity  to  labor  would  natur- 
ally decrease;  and  having  determined  what 
would  be  a  fair  average  yearly  value  of  his 
decreased  capacity  to  labor,  then  determine 
his  expectancy — that  is,  how  long  he  would 
probably  live;  then  multiply  the  fair  aver- 
age yearly  value  of  his  services  by  his  years 
of  expectancy,  and  this  would  be  the  gross 
sum;  then  get  the  present  value  of  that  at 
7  per  cent  and  that  wonld  be  the  amount 
if  any,  you  will  find  on  that  account,  what 
you  would  allow  him  on  account  of  decreased 
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csLptLdty  to  labor;  then  jou  would  add  to- 
gether the  various  Items,  and  the  sum  total 
would  be  the  amount  of  your  verdict"  This 
charge  is  inaccurate  In  some  respects;  and, 
as  the  case  is  to  be  returned  for  another 
hearing,  we  point  out  the  inaccuracies.  In 
the  first  place,  the  court  instructed  the  Jury : 
"Find  what  his  earning  capacity  was  before 
and  since,  and  the  difference  would  be  what 
he  Is  entitled  to  recover  on  that  account." 
The  court  doubtless  meant  to  charge  that,  in 
using  the  difference  In  earning  capacity  as  a 
basis  of  calculation,  they  should  ascertain 
what  was  the  diminution  of  such  capacity 
resulting  from  the  conduct  of  the  defendant. 
There  was  some  evidence  tending  to  show 
that  the  plaintiff  suffered  from  some  ailment 
before  the  injury.  Other  causes  than  the 
conduct  of  the  defendant  might  bring  about 
an  Impairment  in  his  earning  capacity.  The 
defendant  would  only  be  liable  for  the  resulli 
of  Its  own  conduct;  and  therefore  it  was 
inaccurate  to  charge  that  the  difference  be- 
tween the  earning  capacity  before  the  injury 
and  afterwards  furnished  the  measure  of  the 
damages  which  he  was  entitled  to  recover, 
without  reference  to  the  cause  of  such  dim- 
inution. Again,  at  one  point  in  the  charge 
the  Jury  were  instructed  to  "multiply  the 
fair  average  yearly  value  of  his  services  by 
his  years  of  expectancy,  and  this  would  be 
the  gross  sum."  From  the  context  it  would 
seem  that  the  judge  did  not  mean  "the  fair 
average  yearly  value  of  his  services,"  but  the 
fair  average  yearly  value  of  the  decreased  ca- 
pacity to  lahor  and  earn  money  resulting 
from  the  injury.  If  the  plaintiff  was  entitled 
to  recover  therefor.  Moreover,  a  recovery  was 
sought,  both  for  special  damages,  as  to  which 
there  is  one  rule  of  calculating  the  amount 
recoverable,  and  also  as  to  damages  of  an- 
other character  touching  which  the  amount 
is  left  to  the  enlightened  conscience  of  im- 
partial jurors.  The  reference  to  these  dif- 
ferent classes  of  damages  claimed  was  such 
that  the  distinction  was  perhaps  not  as  clear- 
ly drawn  in  the  minds  of  the  Jury  as  it 
might  have  been;  but  these  matters  will 
doubtless  be  made  more  exact  upon  another 
trial. 

Judgment  reversed.    All  the  Justices  con- 
cur. 

(188  GkL  828) 
.^T.AT^A^A  GREAT  SOUTHERN  R.  CO.  v. 

BROWN. 

SAME  V.  FRY. 

(Supreme  Court  of  Georgia.    June  13,  1912.) 

(SyUalus  hp  the  Court.) 

1.  Nonsuit  Refusbd— No  Ebrob. 

The  court  did  not  err  in  refusing  to  grant 
a  nonsuit. 

2.  Railboads  (i  401*)— Ofe»ation— Injubies 
TO  Pebsons  on  Tbacks— Instructions. 

The  court  did  not  err  in  charging  the  jury 
as  follows:    "When  the  plaintiffs  have  shown, 


if  they  have,  that  the  personal  injury  occurred, 
and  the  damage  to. the  personal  property  was 
done  on  account  of  the  running  of  the  engine 
and  cars  of  the  defendant  company,  then  the 
burden  of  proof  would  be  upon  the  defendant 
company  to  show  that  it  used  all  ordinary  and 
reasonable  care  and  diligence  to  prevent  the 
injury,  and,  if  it  shows  that^  then  it  would  not 
be  liable  at  all;  otherwise,  it  would  be,  provid- 
ed Brown  could  not,  by  the  use  of  ordinary 
care,  have  prevented  the  injury  to  himself  and 
the  property."  The  charge  correctly  stated 
the  law,  and  was  applicable  to  the  issue. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  £Hg.  {§  1^82-1390 ;   Dec.  Dig.  |  401.*] 

3.  Tbial  (§  194*)  —  Opebation  —  Injubdes 
TO  Pebsons  on  Tbacks— Questions  fob 
Jury. 

The  court  erred  in  instructing  the  jury  aa 
follows:  **I  charge  you  in  this  connection  that 
it  is  the  duty  of  the  engineer  and  fireman  to 
be  upon  their  seats,  at  their  posts  of  duty, 
lookin|(  ahead,  unless  otherwise  engaged  in  oth- 
er duties  necessary,  ordinary,  and  usual  for  the 
running  of  the  engine  and  cars,  or  the  train." 
Whether  it  was  the  duty  of  the  engineer  and 
fireman,  at  the  time  of  the  collision  with  one 
of  the  plaintiffs  and  with  the  personal  property 
of  the  other  plaintiff,  to  be  upon  their  seats, 
was  a  question  of  fact  for  decision  by  the  jury, 
and  should  have  been  left  to  them  for  their  de- 
termination. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  S§  413,  439-441.  446-4&4,  450-466;  Dec 
Dig.  I  194.*] 

4.  Railboads  (§  401*)— Opebation— Injubies 
to  Pebsons  on  Tbacks— In stbuctions. 

The  court  did  not  err  in  charging  the  jury 
as  follows:  **The  burden  is  upon  the  plaintiff. 
Brown,  in  the  first  Instance  to  show  that  he 
was  injured  and  damaged  as  he  contends,  and 
also  upon  the  other  plaintiff  to  show  that  his 
property  was  injured  and  damaged  as  he  con- 
tends. If  they  have  carried  that  burden,  then 
the  burden  would  be  upon  the  defendant  com- 
pany to  show  that  it  used  all  ordinary  and  rea- 
sonable care  and  diligence  to  prevent  the  in- 
jury and.  damage  to  plaintiff.*' 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  1382>1390;    Dec.  Dig.  |  401.*] 

5.  Damages  ({  216*)— Assessubnt— Instbuc- 

TIONS. 

The  charge  in  reference  to  the  law  for  the 
ascertainment  of  damages  for  permanent  in- 
jury was  wanting  in  completeness  and  accuracy. 

[Ed.  Note. — ^For  other  cases,  see  Damages, 
Cent.  Dig.  {§  548^55;    Dec  Dig.  $  216.*] 

6.  New  Tbial  (§  39*)  —  Instbuctions  —  Re- 
quests—Necbssitt. 

in  the  absence  of  a  written  request  upon 
the  subject,  the  omission  to  charge  that,  if  the 
injury  resulted  from  accident,  there  could  be 
no  recovery,  was  not  such  a  failure  to  charge 
in  regard  to  a  distinct  and  substantive  defense 
as  will  require  the  grant  of  a  new  trial. 

[Ed.  Note. — For  other  casps.  see  New  Trial, 
Cent.  Dig.  §$  57-61;    Dec.  Dig.  §  39.*] 

7.  Tbial  (§  259*)— Instbuctions— Requests 
—Necessity. 

Failure  of  the  court  to  charge  the  law  ap- 
plicable to  the  diminution  of  damages  on  ac- 
count of  contributory  negligence,  and  a  fail- 
ure to  charge  that  if  the  negligence  of  the 
plaintiff  and  the  defendant  company  were  equal 
the  plaintiff  could  not  recover,  in  the  absence 
of  pertinent  written  requests  so  to  charge,  is 
not  cause  for  tiie  grant  of  a  new  trial,  under 
the  facts  of  this  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  648-650;    Dec.  Dig.  §  259.*] 
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8b  Railroads  (§  401*)  —  Operation  —  In  ju- 
ries TO  Persons  on  Tracks— Instructions. 
The  other  charges  of  the  court  complained 
of  were  not  error  for  any  of  the  reasons  as- 
signed. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {f  1382-1390;   Dec.  Dig.  {  401.*] 

Error  from  Superior  Court,  Dade  County; 
A.  W.  Flte,  Judge. 

Actions  by  J.  P.  Brown  and  by  J.  W.  Fry, 
respectively,  against  the  Alabama  Great 
Southern  Railroad  Company.  Judgments  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

Maddoz,  McCamy  &  Shumate,  of  Dalton, 
for  plaintiff  in  error.  Foust  it  Payne,  of 
Chattanooga,  Tenn.,  for  defendants  in  error. 

BECK,  J.  J.  W.  Fry  sued  the  Alabama 
Great  Southern  Railroad  Company  to  recover 
damages  for  the  killing  of  a  team  of  horses, 
and  the  destruction  of  a  wagon  and  set  of 
hamees,  caused  by  the  agents  and  employes 
of  the  railroad  company  in  negligently  and 
recklessly  running  against  and  upon  the 
same  with  an  engine  and  train  of  cars.  He 
alleged  that  the  engineer  and  fireman,  in  the 
ezerdse  of  ordinary  care  and  diligence, 
could  have  discovered  the  wagon  and  horses 
upon  the  track  in  time  to  stop  the  train  be- 
fore reaching  them,  but  that  they  failed  to 
ezerdse  ordinary  care  in  stopping  the  train 
and  preventing  the  collision.  In  the  same 
court  J.  P.  Brown  filed  suit  against  said 
railroad  company  to  recover  damages  for 
injuries  sustained  at  the  time  and  place  des- 
ignated in  the  petition  filed  by  Fry,  and  al- 
leged that,  while  driving  a  team  of  horses 
along  a  public  highway  near  a  cut  on  de- 
fendant's railroad,  the(  horses  became  so 
frightened  •  and  unmanageable  on  account  of 
the  approach  of  a  train  designated  as  No.  1, 
by  reason  of  the  unusual  and  unnecessary 
noises  made  by  it  and  by  the  escape  of  steam 
and  blowing  of  the  whistle,  the  wagon  and 
team  and  petitioner  were  carried  over  an 
embankment  and  into  a  cut  on  the  railroad; 
that  petitioner  was  rendered  partially  uncon- 
scious and  unable  to  remove  himself;  that 
while  he  and  the  horses  and  wagon  were  in 
the  cut,  unable  to  get  out,  another  of  de- 
fendant's trains,  designated  as  No.  6,  neg- 
ligently and  recklessly  ran  upon  and  over 
petitioner  and  the  horses  and  wagon,  and  in 
the  collision  petitioner  was  greatly  injured, 
either  by  being  struck  by  the  engine  and 
cars,  or  by  portions  of  the  horses  or  wagon 
or  contents  of  the  wagon  being  knocked 
against  him  with  force  and  violence;  and 
that  at  the  point  where  this  collision  occur- 
red the  public  constantly  used  the  tracks 
and  right  of  way  of  the  defendant  as  a  hlgh- 
v^ay,  and  this  practice  was  recognized  and 
acquiesced  in  by  the  defendant  Upon  the 
trial  plaintiff  Brown  did  not  ask  for  a  re- 
covery on  account  of  any  negligence  alleged 


as  to  the  operation  of  train  No.  1,  and  the 
court  instructed  the  Jur^  that  under  the  evi- 
dence no  recovery  could  be  had  on  account 
thereof. 

The  two  cases  were  tried  together.  At  the 
conclusion  of  the  evidence  on  behalf  of  plain- 
tiffs the  defendant  made  a  motion  for  a  non- 
suit in  the  case  of  Brown,  which  was  over- 
ruled, and  ezceptions  pendente  lite  were 
filed.  The  Jury  returned  verdicts  in  favor 
of  both  plaintiffs.  A  motion  for  a  new  trial 
in  each  case  was  overruled,  and  the  defend- 
ant ezcepted. 

[1]  1.  Under  the  evidence  the  right  of  the 
plaintiff  to  recover  was  a  question  of  fact 
for  the  Jury,  and  the  court  did  not  err  in 
refusing  to  grant  a  nonsuit 

[2]  2.  Complaint  Is  made  of  the  following 
charge  of  the  court:  "When  the  plaintiff^ 
have  shown,  if  they  have,  that  the  personal 
injury  occurred  and  the  damage  to  the  per- 
sonal property  was  done  on  account  of  the 
running  of  the  engine  and  cars  of  the  de- 
fendant company,  then  the  burden  of  proof 
would  be  upon  the  defendant  company  to 
show  that  it  used  all  ordinary  and  reason- 
able care  and  diligence  to  prevent  the  in- 
Jury,  and, '  if  it  shows  that,  then  it  would 
not  be  liable  at  all;  otherwise,  it  would  be, 
provided  Brown  could  not,  by  the  use  of  or- 
dinary care,  have  prevented  the  injury  to 
himself  and  the  property."  This  charge  is 
a  substantial  restatement  of  the  provisions 
contained  in  sections  2780  and  4426  of  the 
Civil  Code,  and  is  not  open  to  the  criticism 
made  upon  it 

[3]  3.  The  court  charged  the  Jury  as  fol- 
lows: "Now,  as  I  said  before,  the  plaintiff 
Brown  was  a  trespasser  upon  the  railroad, 
whether  he  so  willed  it  or  not,  so  far  as  the 
railroad  is  concerned,  or  its  liability  is  con- 
cerned; and  as  to  trespassers  I  give  you 
this  in  charge:  As  to  trespassers  upon  the 
track  of  a  railroad  company,  the  dUty  to  ob* 
serve  ordinary  care  and  diligence  for  his 
protection  does  not  devolve  upon  the  com- 
pany's servants  in  charge  of  the  train  until 
his  presence  upon  the  track  becomes  known 
to  them.  I  charge  you  in  this  connection 
that  it  is  the  duty  of  the  engineer  and  fire- 
man to  be  upon  their  seats,  at  their  posts  of 
duty,  looking  ahead,  unless  otherwise  engag- 
ed in  other  duties  necessary,  ordinary  and 
usual  for  the  running  of  the  engine  and  cars 
or  the  train."  Ezception  is  taken  by  plain- 
tiff in  error  to  that  part  of  the  charge  em- 
braced in  the  last  sentence  thereof;  and  we 
are  of  the  opinion  that  the  court  erred  in 
laying  down  as  a  principle  of  law  the  propo- 
sition there  stated.  Whether  in  the  ezerclse 
of  due  diligence,  under  all  the  facts  and  cir- 
cumstances of  the  case,  it  was  the  duty  of 
the  engineer  and  fireman  to  be  upon  their 
seats  looking  ahead,  unless  otherwise  en- 
gaged in  their  duties,  was  a  question  of  fact 
for  the  Jury  to  decide,  and  they  should  have 
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been  permitted  to  decide  that  Tery  material 
question  unhampered  by  instructions  from 
the  court  in  the  shape  of  a  hard  and  fast 
rule  of  law.  It  was  the  duty  of  the  em- 
ploy^s  of  the  railroad  company  engaged  in 
running  the  engine  at  the  time  it  struck  the 
plaintiff  Brown,  and  the  horses  and  wagon 
belonging  to  the  plaintiff  Fry,  to  exercise 
the  degree  of  care  and  diligence  imposed 
upon  them  by  law  under  the  circumstances 
as  they  existed  at  that  time,  and  the  court 
could  not  properly  go  further  than  to  submit 
to  them  the  rule  prescribing  the  degree  of 
care  and  diligence  which  should  have  been 
observed  by  these  employes;  and  when  it 
went  further,  and  stated  broadly  that  *'lt  was 
the  duty  of  the  engineer  and  fireman  to  be 
upon  their  seats,  at  their  posts  of  duty, 
looking  ahead,"  etc.,  the  court  stated  abso- 
lutely as  a  rule  of  law  that  which  might  or 
might  not  be  the  law  of  this  case,  according 
to  the  opinion  of  the  Jury  as  to  the  existing 
facta  at  the  time. 

[4]  4.  Another  excerpt  from  the  charge  is 
brought  under  criticism  by  the  motion.  It 
reads  as  follows:  'The  burden  is  upon  the 
plaintiff  Brown,  in  the  first  Instance,  to  show 
that  he  was  injured  and  damaged  as  he  con- 
tends, and  also  upon  the  other  plaintiff  to 
show  that  his  property  was  injured  and  dam- 
aged as  he  contends.  If  they  have  carried 
that  burden,  then  the  burden  would  be  upon 
the  defendant  company  to  show  that  it  used 
all  ordinary  and  reasonable  care  and  dili- 
gence to  prevent  the  injury  and  damage  to 
plaintiff."  This  charge  was  not  error.  It 
merely  placed  upon  the  plaintiff  the  burden, 
in  the  first  instance,  of  showing  injury  to 
person  and  property  by  the  running  of  the 
defendant's  cars  in  the  manner  alleged  in 
the  declaration,  and  then  instructed  the  Jury 
that,  if  injury  had  been  shown  as  alleged, 
the  burden  was  shifted  to  the  defendant  to 
show  that  it  exercised  all  ordinary  and  rea- 
sonable care  and  diligence  to  prevent  the  in- 
Jury  complained  of.  And  such  is  the  law 
under  the  Code.    Civil  Code  1910,  §  2780. 

[6]  5.  It  is  contended  that  the  court  erred 
in  the  following  instructions  to  the  Jury: 
*'But  you  could  allow  him  for  the  break- 
ing of  his  arm,  if  you  find  that  it  was  bro- 
ken, and  the  road  liable  therefor,  and  the 
time  he  lost  on  account  of  the  broken  arm, 
and  the  pain  he  endured  on  that  account, 
and  the  difference  between  what  he  would 
be  able  to  earn,  but  for  the  broken  arm,  and 
what  he  is  now  able  to  earn  with  the  bro- 
ken arm.  You  would  ascertain  .that  as  best 
yon  can  from  the  evidence,  and  determine 
what  would  be  a  fair  average  yearly  value 
of  the  difference,  what  he  would  have  been 
able  to  do,  and  what  he  is  now  able  to  do, 
and  the  difference  would  be  the  amount 
You  would  ascertain,  first,  what  would  be  a 
fair  average  yearly  value  of  bis  services, 
and  then  multiply  that  by  the  years  of  his 
expectancy,  how  long  he  would  probably  live. 


which  you  will  arrive  at  from  all  the  facts 
in  the  case,  and  that  would  give  the  gross 
amount,  and  you  will  then  get  the  present 
value  of  that  at  7  per  cent,  and  this  would 
be  the  amount  of  your  verdict  for  Brown." 
This  charge  is  criticised  on  the  grounds: 
"(a)  Because  it  is  not  a  correct  statement 
of  law  as  to  how  to  ascertain  permanent 
damages;  (b)  because  it  fails  to  call  the 
Jury's  attention  to  the  contingencies  that 
might  or  might  not  happen — the  fact  of 
old  age  coming  on,  and  the  decreased  ca- 
pacity of  plaintiff  to  labor — that  plaintiff 
might  or  might  not  secure  continuous  em- 
ployment, that  he  might  or  might  not  contin- 
ue in  good  health."  The  charge  complained 
of  is  lacking  in  completeness  and  accuracy 
under  the  decision  in  the  case  of  L.  &  N.  B. 
Co.  V.  Trout,  75  S.  B.  328,  this  day  decided* 
and  the  decisions  in  Central  Bailroad  Co. 
V.  Dottenheim,  92  Ga.  426,  17  S.  S.  062, 
Florida  Central,  etc,  Bailroad  v.  Bumey,  98 
Ga.  1,  20  S.  B.  730,  and  Central  Bailroad  r. 
Thompson,  76  Ga.  770. 

[6]  6.  Complaint  Is  made  that  the  court 
erred  in  failing  to  instruct  the  Jury  that,  if 
the  injury  to  the  plaintiff  was  the  result  of 
an  accident,  the  plaintiff  was  not  entitled 
to  recover.  The  failure,  of  the  court  to 
charge  the  Jury  specifically  what  their  find- 
ijig  should  be  in  case  they  should  determine 
from  the  evidence  that  the  injury  complain- 
ed of  resulted  from  an  accident  does  not  af- 
ford a  ground  for  a  new  trial,  in  the  ab- 
sence of  a  written  request  to  charge  upon 
that  subject  "An  accident,  as  the  term  is 
used  in  connection  with  cases  of  this  charac- 
ter, means  an  injury  which  occurs  without 
being  caused  by  the  negligence  of  either  the 
plaintiff  or  the  defendant  That  the  defend- 
ant itself  is  free  from  fault  furnishes  it  a 
defense,  not  that  the  plaintiff  is  faultless. 
Where  the  Judge  instructs  the  Jury  that,  if 
the  defendant  has  used  all  ordinary  care 
and  diligence,  there  can  be  no  recovery,  it 
cannot  be  said  to  add  a  distinct  and  sub- 
stantive defense  to  also  prove  that  the  plain- 
tiff is  free  firom  fault  A  charge  that  if  the 
Injury  resulted  from  an  accident,  and  nei- 
ther party  was  at  fault  there  can  be  no  re- 
covery, is  in  the  nature  of  an  elaboration  or 
additional  statement  of  the  proposition  that 
the  defendant  is  not  liable  if  it  is  without 
fault  It  may  be  proper  to  give  such  a 
charge,  if  requested;  but  being  merely  elab- 
orative,  it  does  not  involve  such  a  distinct 
defense  as  to  make  it  error  to  fall  to  give  it 
in  the  absence  of  a  request"  Savannah 
Elec  Co.  V.  Jackson,  132  Ga.  563,  64  S.  Bl 
682.  This  rule  Is  applicable,  also,  to  the 
ground  of  the  motion  for  a  new  trial  com- 
plaining of  the  failure  of  the  court  to  charge 
the  law  that  "no  person  shall  recover  dam- 
ages from  a  railroad  company  for  injury  to 
himself  or  his  property  where  the  same  is 
done  by  his  consent  or  occasioned  by  his  own 
negligence.** 


Ga.) 


HADDEK  ▼.  MoQUEBN 


8S3 


[7]  7.  Elaboration  of  the  ruling  made  in 
the  seventh  headnote  is  unnecessary.  Sa- 
vannah Elec.  Co.  Y.  Bennett,  130  Ga.  597,  61 
S.  E.  529;  Savannah  Elec,  Co.  v.  Crawford, 
130  Ga.  421,  60  S.  B.  1056;  WrlghtsvUle  ft 
Tennille  R.  Co.  v.  Gomto,  129  Ga.  204,  210, 
58  S.  E.  769. 

[SI  8.  The  defendant  In  the  court  below 
requested  the  court  to  charge  as  follows: 
'The  plaintiff  Brown  being  a  trespasser,  as 
I  have  charged  you,  relative  to  him  the  en- 
gineer and  fireman  were  not  bound  to  an- 
ticipate his  presence  upon  the  track  and 
be  on  the  lookout  for  him,  and  the  duty  to 
exercise  ordinary  care  did  not  arise  until 
the  presence  of  Brown  and  the  horses  be- 
came known  to  those  upon  the  engine;  and 
If  yon  find  from  the  evidence  that  the  en- 
gineer, as  soon  as  he  saw  the  objects  npon 
the  track,  exercised  all  ordinary  and  rea- 
sonable care  and  diligence  to  prevent  the 
Injury,  then  the  plaintiffs  would  not  be  au- 
thorized to  recover."  The  court  gave  the 
cha^e  as  requested,  with  the  addition  of 
the  words,  "otherwise  they  might  be.'*  We 
do  not  think  the  giving  of  the  request  to 
charge  with  the  words  added  by  the  court 
was  error  as  against  the  plaintiff  In  error. 
The  words  added  by  the  court,  "otherwise 
they  might  be,"  had  merely  the  effect  of 
referring  the  Jury  to  the  general  Instruc- 
tions upon  the  entire  case,  and  made  the 
question  of  defendant's  liability  referable 
to  his  charge  In  its  entirety,  without  restat- 
ing all  the  rules  and  principles  of  law  which 
the  Jury  would  consider  In  passing  upon  the 
question  of  plalntlfTB  right  to  recover.  But 
if  the  finding  in  the  case  had  been  In  favor 
of  defendant,  and  the  plaintiffs  in  the  court 
below,  the  defendants  in  error  here,  were 
challenging  this  portion  of  the  court's  In- 
structions, a  very  different  question  would 
be  raised.  Inasmuch  as  the  defendant  in  er- 
ror is  not  as  a  matter  of  fact  criticising  the 
court's  charge  (having*  prevailed  in  the  trial 
below),  we  merely  call  the  court's  attention 
(as  the  case  is  to  be  remanded  for  a  new 
trial)  to  his  unqualified  instructions  that 
Brown  was  a  trespasser  on  the  tracks  of 
the  defendant  company.  A  trespasser  is  a 
wrongdoer;  and  if  Brown,  without  fault 
upon  his  part,  was  thrown  upon  the  tracks 
of  the  railway  company,  could  he  be  a  tres- 
passer In  the  proper  and  legal  meaning  of 
that  term? 

Judgment  reversed  In  both  cases.  All 
the  Justices  concur. 

(138  Ga.  406) 

HADDEN  V.  McQueen. 

(Supreme  Court  of  Georgia.     July  11,  1912.) 

(SyllaJhu  hp  the  Court,) 

Fbaxtdttubnt  Conwtancxs  (§  57*)— Tbans- 

AonoNs  I NVikLiD— Insolvency  of  Gbantob. 

A  bona  fide  sale  of  property,  not  made  to 

hinder,  delay,  or  defraud  creditors,  is  not  ren- 


dered invalid  because  the  vendor  may  have  been 
insolvent  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §§  138-142,  148,  150- 
158;   Dec.  Dig.  {  57.*] 

Error  from  Superior  Court,  Effingham 
County;  W.  W.  Sheppard,  Judge. 

Claim  by  Mrs.  B.  G.  Hadden  to  property 
levied  on  by  N.  McQueen  as  that  of  de- 
fendant. Judgment  for  plaintiff,  and  claim- 
ant  brings    error.      Reversed. 

H.  B.  Strange,  of  Statesboro,  for  plain- 
tiff in  error.  E.  A.  Cohen,  of  Savannah,  for 
defendant  in  error. 

EVANS,  P.  J.  This  Is  a  claim  case.  The 
claimant  is  the  wife  of  the  defendant  The 
property  levied  on  Is  personalty  which  the 
claimant  contends  she  purchased  from  her 
husband  at  the  time  she  purchased  a  tract 
of  land  from  him.  The  claimant  submitted 
evidence  tending  to  show  tliat  at  various 
times,  beginning  in  1905  and  extending  to 
1907,  her  husband  gave  her  certain  money 
which  she  deposited  in  her  own  name  in  a 
named  bank;  that  her  husband  bought  at 
auctioneer's  sale  a  certain  tract  of  land  and 
personalty,  and  she  lent  him  the  money  with 
which  to  pay  for  this  land;  that  In  1908 
he  sold  the  land  and  personalty  to  her  in 
satisfaction  of  the  debt;  and  that  she  paid 
for  the  same  with  the  money  which  he  had 
previously  given  her.  The  fi.  f&..  was  is- 
sued on  a  Judgment  obtained  in  April,  1909. 

The  court  instructed  the  Jury:  "That  a 
conveyance  made  In  payment  of  a  bona  fide 
debt,  where  the  creditor  [debtor?]  or  where 
the  grantor  in  the  conveyance  is  himself 
solvent  at  the  time,  if  not  made  for  the  pur- 
pose to  hinder,  delay,  or  defraud  other  cred- 
itors, or  if  the  conveyance  is  In  good  faith, 
untainted  with  fraud,  it  is  a  valid  paper. 
*  ^  ^  If  you  find  by  a  pr^)onderance  of 
the  evidence  that  the  defendant  in  fi.  fa.  was 
owning  the  property  and  was  solvent  at  the 
time,  and  he  made  a  bona  fide  sale  of  It  to 
his  wife  and  received  a  consideration  for  It, 
that  it  would  be  a  good  transaction  and  a 
valid  transaction.  •  •  •  If  at  the  time 
the  deed  alleged  to  have  been  made,  or  the 
sale  alleged  to  have  been  made,  the  title  was 
in  the  defendant  in  fi.  fa.,  and  he  was  at 
the  time  solvent,  and  he  sold  this  property 
to  his  wife  for  a  valuable  consideration,  It 
would  be,  gentlemen,  a  valid  sale."  Excep- 
tion is  taken  to  these  excerpts  from  the 
charge,  on  the  ground  that  the  court  in  his 
Instruction  to  the  Jury  made  the  yalidity 
of  the  sale  depend  on  the  solvency  of  the 
defendant  in  fi.  fa.  at  the  date  the  sale  and 
conveyance  were  made. 

A  debtor,  though  insolvent,  may  prefer 
one  creditor  to  another,  and  there  Is  no  In- 
hibition of  law  against  a  bona  fide  sale  of 
property  by  the  owner  thereof,  though  he 
may  be  solvent  at  the  time  of  the  sale.  The 
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tendency  of  the  court's  Instmction  was  to 
Impress  the  jury  that  the  sale  by  the  de- 
fendant in  fl.  fa.  to  his  wife  would  be  in- 
ralid  unless  he  was  solvent  at  the  time.  So 
far  as  the  record  discloses,  there  was  no 
lien  against  the  defendant's  property  at 
the  time  it  is  contended  that  he  made  the 
sale  to  his  wife.  If  the  sale  was  made  to 
her  bona  fide,  and  with  no  intent  to  hinder, 
delay,  or  defraud  creditors,  the  sale  would 
be  upheld,  notwithstanding  he  at  the  time 
may  have  been  insolvent.  As  the  case  is  to 
be  tried  over  again,  we  express  no  opinion 
upon  the  evidence.  The  charge  of  the  court 
was  erroneous;  and,  as  the  evidence  did  not 
demand  a  verdict,  a  new  trial  will  have  to  be 
granted. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


OBSCkL  «S) 

BROWN  V.  COLB. 
(Supreme  Oourt  of  Georgia.     July  11,  1912.) 

(Syllabus  ly  the  Court.) 

1.  Injunction  ({  163*)— Restbaining  Obdeb 
—Dissolution— Discretion  of  Goubt. 

The  plaintiff  sought  to  enjoin  the  defend- 
ant from  prosecuting  a  distress  warrantv  and 
also  a  warrant  to  dispossess  him  as  a  tenant 
holding  over,  on  the  ground  that  he  was  a 
purchaser  of  the  land,  and  not  a  tenant,  and 
•was  unable  to  give  the  statutory  bond  to  pre- 
vent his  dispossession  as  a  tenant  holding  over. 
The  defendant  in  his  answer  admitted  that  the 
plaintiff  went  into  possession  of  the  land  as  a 
purchaser,  but  averred  that  he  had  not  paid 
any  of  the  purchase  money,  and  that  subse- 
quently he  had  attorned  to  the  defendant,  and 
tnat  the  rent  was  past  due.  On  a  motion  to 
dissolve  the  restraining  order,  the  court,  after 
hearing  evidence,  passed  an  order  dissolving  tiie 
temporary  restraining  order,  unless  the  plaintiff 
gave  bond  conditioned  to  pay  the  defendant  the 
rent  If  the  plaintiff  failed  to  give  this  bond* 
then,  upon  the  defendant's  giving  bond  condi- 
tioned to  pay  the  plaintiff  such  damages  as 
may  be  assessed  on  the  final  trial,  the  defend- 
ant was  awarded  possession  of  the  land  until 
the  further  order  of  the  court,  and  the  sheriff 
was  directed  to  place  him  in  possession.    Held: 

(1)  There  was  no  abuse  of  discretion  in  dis- 
solving  the  temporary  restraining  order  npon 
the  plaintiff's  failure  to  give  bond.  Zom  v. 
Murray,  127  6a.  389,  66  S.  E.  454. 

{Ed,  Note.-r-For  other  cases,  see .  Injunction, 
Cent  Dig.  §f  357-371;   Dec  Dig.  I  l83.*l 

2.  Injunction  (5  176*)— Restbaininq  Obdeb 
—Dissolution— DiscBETiON  op  Coubt. 

(2)  That,  although  it  would  be  the  duty  of 
the  sheriff  to  proceed  to  execute  the  disposses- 
sory  warrant  as  provided  by  the  statute  upon 
the  failure  of  the  plaintiff  to  give  the  bond  re- 
quired by  the  order,  it  was  error  for  the  court 
to  grant  a  mandatory  order  ejecting  the  plain- 
tiff from  the  land,  and  putting  the  defendant 
in  possession.  Kerr  v.  Black,  137  6a.  832,  74 
S.  E.  535.  Accordingly,  the  judgment  refusing 
an  injunction  is  affirmed,  with  the  direction  that 
the  order  be  modified  by  vacating  that  part  of 
it  directing  that  the  defendant  be  put  in  pos- 
session of  the  land  upon  the  terms  indicated  in 
the  order. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  H  389.  895;   Dec.  Dig.  f  176.*] 


Error  from  Superior  Court,  Dade  County; 
A.  W.  Fite,  Judge. 

Action  by  Joe  Brown  against  N.  W.  Cole. 
Judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed,  with  directions. 

J.  P.  Jacoway,  of  Trenton,  and  Foust  & 
Payne,  of  Chattanooga,  Tenn.,  for  plaintiff  in 
error.  H.  P.  Lumpkin,  of  La  Fayette,  Sam  P. 
Maddox,  of  Dalton,  and  W.  U.  Jacoway,  of 
Trenton,  for  defendant  in  error. 

EVANS,  P.  J.  Judgment  afllrmed,  with 
direction.     All  the  Justices  concur. 


BIRD  v    STATE. 
(Supreme  Court  of  Georgia.     July  11,  1912.) 

Error  from  Superior  Court,  Toombs  County; 
K.  J.  Hawkins,  Judge. 

Wiley  Bird  was  convicted  of  crime,  and  brings 
error.    Affirmed. 

F.  H.  Saffold,  of  Swainsboro,  for  plaintiff  in 
error.  Alfred  Harrington,  Sol.  Gen.,  of  Swains- 
boro,  T.  S.  Felder,  Sol.  Gen.,  and  Hines  &  Jor- 
dan, all  of  Atlanta,  for  the  State. 

EVANS,  P.  J.    No  error  of  law  is  complain- 
ed of,  and  the  evidence  supports  the  verdict. 
Judgment  affirmed.     All  the  Justices  concur. 


(11  Qa.  App.  S48> 
WILSON  v.  CLARK.     (No.  4,074.) 
(Court  of  Appeals  of  Georgia.    July  23,  1912.) 

(Syllahut  by  the  Court.) 

Attachment   (J  287*)— Pbopebtt  Subject— 
Rights  of  Claimant. 

A.  was  indorser  on  a  promissory  note  made 
by  B.,  payable  to  C.  The  note  matured,  and 
Cf.  demanded  payment.  B.  had  no  money  with 
which  to  pay  the  note,  and  agreed  with  A.  that, 
if  A.  would  pay  it,  he  would  turn  over  to  A. 
a  certain  piano  which  was  in  his  (B.'s)  pos- 
session and  to  which  he  had  title.  A.  paid  the 
note,  and  B.,  in  pursuance  of  his  promise,  turn- 
ed tne  piano  over  to  A.  Subsequently  one  of 
B.'s  creditors  levied  an  attachment  upon  the 
piano  as  the  property  of  B.,  and  A.  interposed 
a  claim.  Held  that.  In  the  absence  of  any  evi- 
dence tending  to  show  the  existence  of  bad 
faith  in  the  transaction  between  A*  and  B.r 
a  verdict  for  A*  was  demanded. 

[Ed.  Note.^For  other  cases,  see  Attachment^ 
Cent  Dig.  {{  99d--1017;    Dec  Dig.  {  287.*] 

Error  from  Superior  Court,  C3atoosa  Coun- 
ty;  W.  A.  Fite,  Judge. 

Action  by  John  W.  Clark  against  J.  M. 
Wilson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

J.  H.  Anderson,  of  Ringgold,  Foust  & 
Payne,  of  Chattanooga,  Tenn.,  and  Maddox, 
McCamy  ft  Shumate,  of  Dalton,  for  plaintiff 
in  error.  Wm.  E.  Mann,  of  Dalton,  for  de- 
fendant in  error. 

HILL,  0.  J.  John  Clark  sued  out  an  at^ 
tachment  and  had  it  levied  upon  a  certain 
piano,  which  was  claimed  by  Wilson.  On 
the  trial  of  the  claim  case,  on  appeal  in  the 
superior  court,  the  jury  returned  a  verdict 
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^dlng  the  property  subject  to  the  attach- 
ment The  claimant's  motion  for  a  new 
trial  was  overruled,  and  he  excepted.  The 
evidence  discloses  that  Wilson,  the  daim- 
a.nt,  was  security  on  a  promissory  note  made 
by  one  J.  P.  Roberts  and  payable  to  J.  0. 
Bell,  or  order  for  $167.45.  The  piano  lev- 
ted  upon  was  the  property  of  J.  P.  Roberts. 
After  the  note  had  matured,  and  before  the 
levy,  Bell,  the  holder  of  the  note,  demanded 
payment  of  Roberts  and  his  surety.  Roberts 
was  unable  to  pay  the  note,  and  agreed  with 
Wilson,  his  surety,  that  if  he  would  pay  this 
note  he  would  turn  over  the  piano  to  him  as 
compensation.  Wilson  paid  the  note  and 
took  it  up,  and  Roberts  thereupon  gave  Wil- 
son an  order  for  the  piano.  Wilson  sent  a 
wagon  to  Ringgold  to  Roberts'  home  to  get 
the  piano,  and  while  the  piano  was  being 
moved  /from  Roberts'  house  by  Wilson*s 
agent,  sent  for  that  purpose,  it  having  been 
boxed  by  Wilson's  agent  and  brought  out- 
side and  placed  on  the  porch  of  the  house, 
the  sherifT  appeared  with  the  attachment  in 
favor  of  Clark  and  made  his  levy.  These 
tsLCts  are  undisputed.  It  thus  appears  that, 
not  only  had  the  title  of  the  piano  passed  to 
Wilson  for  a  valuable  consideration,  but  the 
piano  was  actually  in  the  possession  of  Wil- 
son's agent  before  the  levy  of  the  attach- 
ment was  made,  and  it  would  seem  that  this 
uncontradicted  evidence  would  have  demand- 
ed a  finding  in  favor  of  the  claimant 

The  trial  judge  charged  the  Jury  to  the 
effect  that  if  Wilson  paid  the  note  for  Rob- 
erts in  good  faith,  and  with  no  purpose  to 
protect  Roberts  from  his  creditors,  but  "to 
protect  himself  and  get  the  piano  as  a  pro- 
tection against  having  to  pay  the  note,  then 
It  would  be  Wilson's  property  and  not  sub- 
ject to  the  attachment,"  irrespective  of 
whether  there  had  been  an  actual  delivery 
of  the  property  to  Wilson  or  not;  but  if,  on 
the  contrary,  it  was  not  done  in  good  faith, 
but  was  done  to  protect  Roberts  against 
his  creditors,  the  property  would  be  subject, 
and  it  would  also  be  subject  if  the  purpose 
of  Wilson  in  paying  the  note  was  to  hinder 
and  delay  the  creditors  of  Roberts.  The  lat- 
ter part  of  this  excerpt  is  excepted  to  on 
the  ground  that  it  was  not  authorized  by 
the  evidence.  We  think  the  objection  Is 
well  founded.  There  is  nothing  in  the  evi- 
dence which  indicates  any  scheme  or  combi- 
nation on  the  part  of  Wilson  and  Roberts 
to  defraud  or  delay  the  creditors  of  the  lat- 
ter. The  suggestion,  therefore,  in  this  in- 
struction, that  the  transaction  between  Wil- 
son and  Roberts  might  have  been  in  bad 
faith  and  for  the  purpose  of  benefiting  Rob- 
erts, raised  an  issue  which  was  not  in  the 
case  under  the  evidence,  and  probably  prej- 
udiced the  Jury  against  Wilson's  claim.  The 
view,  however,  which  we  take  of  the  un- 
disputed evidence,  makes  this  question  im- 
material.    The   verdict   was   demanded  for 


the   claimant,    and   was   returned   for   the 
plaintiff,  and  the  claimant's  motion  for  a 
new  trial,  for  this  reason,  should  have  been 
granted. 
Judgment  reversed. 

01  Oa.  App.  S61) 

CONSTITUTION    PUB.    CO.   ▼.    DEAN. 

(No.  4,215.) 
(Court  of  Appeals  of  Georgia.    July  23,  1912.) 

(Syllabus  hy  tke  Court.) 

Justices  of  the  Peace  (S  125*)— Judgment 
—Signing — ''Rendered.'' 

"A  judgment  rendered  by  a  justice  of  the 
peace  at  the  regular  time  and  place  of  holding 
his  court,  but  which  was  written  out  and  sift- 
ed at  some  other  time  and  place  in  the  district, 
is  not  void.  The  word  'rendered,'  as  used  in 
section  462  of  the  Code  [Civ.  Code  1910,  | 
47051,  refers  to  the  making  up  and  announce- 
ment of  the  judgment,  and  not  to  the  clerical 
act  of  reducing  it  to  writing." 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {§  390-392,  895-399; 
Dec  Dig.  I  125.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  6082-6084.1 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  hy  Charles  Dean  against  the  Con- 
stitution Publishing  Company.  Judgment 
for  plaintiff  before  a  justice  was  a£9rmed  on 
certiorari,  and  defendant  brings  error.  Af- 
firmed. 

Dorsey,  Brewster,  Howell  &  Heyman  and 
John  K.  MacDonald,  Jr.,  all  of  Atlanta,  for 
plaintiff  in  error.  C.  G.  Battle  and  A.  C. 
Corbett,  both  of  Atlanta,  for  defendant  in 
error. 

POTTLE,  J.  For  convenience  and  in  or- 
der to  expedite  business  the  magistrate  in 
the  1,026th  district  of  Fulton  county  pur- 
sues a  practice  which  may  best  be  described 
by  quoting  from  his  answer,  as  follows: 
"That  his  regular  and  established  court  day 
is  the  fourth  Monday  in  each  month;  that 
he  has  at  every  term  of  court  numerous 
cases  on  his  docket,  so  that  it  is  impossible 
to  dispose  of  all  of  them  in  one  day;  so 
that  on  said  court  day  he  calls  the  cases 
from  the  docket  and  renders  judgment,  where 
the  suit  is  on  an  unconditional  contract  in 
writing,  and  no  defense  by  plea  or  appear- 
ance is  made,  or  where  the  suit  is  on  ac- 
count, with  personal  service  on  the  defend- 
ant and  no  plea  is  filed  or  appearance  made. 
All  other  cases  are  assigned  for  trial  on  a 
given  day  and  hour.  In  order  to  do  this,  he 
has  a  calendar,  and  in  this  calendar  each 
case  is  entered  for  the  day  and  hour  to 
which  it  is  assigned  for  trial  on  the  call. 
Cases  are  assigned  for  each  successive  week- 
day for  some  two  or  three  weeks,  as  the 
number  of  cases  require.  In  this  way  the 
continuity  of  the  term  is  kept  up.  There 
is  no  intermission  of  a  day  from  the  call 


Vor  other  eases  see  same  topic  and  section  NUMBER  in  Dec  Dis.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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day  to  tbe  day  at  whlcli  the  last  case  Is 
assigned  for  trial,  except  Sundays.  The 
foregoing  was  followed  at  Norember  term, 
1911.  As  the  cases  are  reached  on  the  cal- 
endar, he  hears  them  and  orally  announces 
the  Judgment  he  renders,  and  makes  a  nota- 
tion of  it  on  the  calendar.  In  the  case  of  a 
Judgment  for  the  full  sum  sued  for  in  favor 
of  the  plaintiff,  the  entry  on  the  calendar 
is  the  single  word,  'Judgment,'  entered  after 
or  below  the  name  of  the  case.  In  case  the 
Judgment  is  against  the  garnishee  for  fail- 
ure to  answer  the  summons  of  garnishment, 
the  words  written  on  the  calendar  are  'Judg- 
ment by  default' " 

Summons  of  garnishment  was  served  on 
the  Constitution  Publishing  Company,  re- 
turnable to  the  November  term,  1911,  of  the 
Justice's  court.  The  garnishee,  having  mis- 
taken the  date  for  December,  failed  to  an- 
swer. When  the  November  term  of  the  court 
arrived,  the  case  against  the  main  defend- 
ant and  also  against  the  garnishee  was  set 
down  for  December  9,  1911.  On  that  day 
the  Justice  first  called  the  case  against  the 
principal  defendant  from  the  calendar  upon 
which  the  case  had  been  entered,  and  orally 
announced  Judgment  in  favor  of  the  plaintiff, 
making  a  notation  of  the  Judgment  on  the 
calendar.  He  then  called  the  case  against 
the  garnishee,  and,  no  answer  having  been 
filed,  entered  a  Judgment  in  favor  of  the 
plaintiff  by  default,  after  announcing  it, 
and  made  a  notation  of  this  Judgment  on 
the  calendar.  On  December  11th,  the  magis- 
trate entered  both  Judgments  upon  the  dock- 
et On  December  12th  the  garnishee  tender- 
ed to  the  Justice  an  answer,  and  asked  that 
the  answer  be  filed  and  the  garnishment 
case  be  set  down  for  trial.  The  Justice  de- 
clined to  permit  the  answer  to  be  filed, 
and  declined  to  reopen  the  case,  and  this 
is  complained  of  in  the  petition  for  cer- 
tiorari, which  was  overruled  by  the  Judge 
of  the  superior  court  The  contention  of 
the  garnishee  Is  that  the  Judgment  entered 
against  it  on  December  11th  was  void,  for 
the  reason  that  the  Justice  had  no  authority 
to  orally  announce  his  Judgment  noting  the 
same  on  the  calendar,  and  then  enter  the 
Judgment  at  a  later  date  on  his  docket;  that 
no  legal  Judgment  having  been  entered  against 
the  garnishee  on  December  8th,  the  case 
stood  over  for  trial  at  the  next  term  of  the 
court  since  in  the  Justice's  court  all  con- 
tinuances must  be  for  the  term,  and  that 
when  the  answer  of  the  garnishee  was  ten- 
dered on  December  12th  there  had  never 
been  a  valid  Judgment  against  the  principal 
defendant  or  against  the  garnishee. 

This  point  is  settled  adversely  to  the  con- 
tention of  the  garnishee  by  the  decision  of 
the  Supreme  Court  in  the  case  of  Byals  v. 
McArthur,  92  Ga.  378,  17  S.  E.  350:  "A  Judg- 
ment rendered  by  a  Justice  of  the  peace  at 
the  regular  time  and  place  of  holding  his 


court,  but  which  was  vnrltten  out  and  signeA 
at  some  other  time  and  place  in  the  district, 
is  not  void.  The  word  'rendered,'  as  used 
in  section  402  of  the  Code  of  1882  [Civ.  Code 
1910,  S  4705],  refers  to  the  making  up  and 
announcement  of  the  Judgment,  and  not  to 
the  clerical  act  of  reducing  It  to  writing." 
That  decision  was  cited  approvingly  in  Scott 
V.  Bedell,  108  Oa.  205,  209,  33  S.  E.  903,  and 
again  in  Hargrove  v.  Turner,  108  Ga.  580, 
583,  34  S.  E.  1.  See,  also.  Brown  v.  Bonds, 
125  Ga.  833,  64  S.  E.  933.  It  is  true  that 
this  court,  in  N.,  C.  &  St  K  By.  v.  Brown, 
3  Ga.  App.  561,  60  S.  E  319,  questioned  the 
soundness  of  the  decision  in  the  Byals  Case, 
supra;  but  that  decision  is  alike  binding 
upon  this  court  and  the  Supreme  Court  un- 
til reviewed  and  overruled  in  the  manner 
prescribed  by  law.  In  our  opinion  it  abso- 
lutely settles  the  question  involved  in  the 
present  case. 

There  is  no  merit  in  the  contention  that 
the  garnishee  should  have  been .  allowed  to 
file  the  answer,  because  it  mistook  the  term 
to' which  the  summons  was  made  returnable. 
The  original  summons  is  not  before  us,  so 
that  we  can  ascertain  whether  the  summons 
is  legible  or  not;  and  if  the  garnishee  was 
in  doubt  as  to  the  term  to  wlhich  it  was  re- 
quired to  make  answer,  it  should  have  W" 
plied  to  the  court  for  information. 

Judgment  affirmed. 


OX  Oa.  App.  SS8) 

SUTTON  V.  PABMEBS'  UNION  WABB* 
HOUSE  CO.     (No.  3,934.) 

(Court  of  Appeals  of  Georgia.    July  23,  1912L) 
(Sylldbu*  5y  the  Court,) 

COBPOBATIONS   (§  309*)— OfFICEBS—BECO VEST 

OP  Money  Paid. 

Where  one  was  placed  in  charge  of  the 
business  of  a  corporation,  by  its  board  of  di- 
rectors, as  its  general  manager,  with  authority 
to  conduct  the  Dusiness  in  accordance  with  his 
judgment,  and  from  time  to  time  paid  out  his 
money  in  settlement  of  existing  valid  debts  of 
the  corporation,  the  payments  being  made  with 
the  knowledge  and  acquiescence  of  a  majority 
of  the  board  of  directors,  held,  hi  a  suit  by  him 
against  the  corporation  to  recover  the  money 
so  paid  for  its  use  and  benefit,  that  the  cor- 
poration was  liable,  and  could  not  set  up  as  a 
defense  that  money  so  paid  was  merely  a  vol- 
untary payment,  made  without  its  authority. 

[Ed.  Note.— -For  other  cases,  see  Corpora- 
tions, Cent  Dig.   §|  1366-1373;    Dec  Dig.  f 

Error  from  City  Court  of  Tifton;  B,  Bve^ 
Judge. 

Action  by  John  T.  Sutton  against  the 
Farmers'  Union  Warehouse  Company.  Judg- 
ment for  defendant,  and  plaintiiK  brings  er> 
ror.    Beversed. 

B.  E.  Dinsmore,  of  Atlanta,  and  B.  D. 
Smith,  of  Tifton,  for  plaintiflP  in  error.  W. 
A.  Hawkins,  of  Valdosta,  and  J.  S.  BidgdUl, 
of  Tifton,  for  defendant  in  error. 
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HITiL,  C  J.  Jobn  T.  Sutton  brought  suit 
against  the  Farmers^  Union  Warehouse  Ck>m- 
pany»  a  corporation,  on  an  open  account  tot 
money  which  he  liad  paid  out  for  the  use  of 
the  corporation.  By  consent  the  case  was 
tried  by  the  Judge,  without  the  intervention 
of  a  Jury,  and  he  found  in  favor  of  the 
plaintiff  the  sum  of  $37^.  The  plaintiff 
excepts  to  this  finding. 

The  facts  in  the  case,  substantially  stated, 
are  as  follows:  The  Farmers'  Union  Ware> 
house  Company,  through  its  board  of  direc- 
tors, elected  John  Y.  Sutton  as  the  general 
manager  of  the  company,  with  authority  to 
take  charge  of  its  affairs  and  conduct  its 
business.  He  found  the  corporation  some- 
what involved,  and  used  from  time  to  time 
his  private  funds  in  payment  of  its  valid 
existing  obligations.  These  payments  were 
made  by  him  with  the  knowledge  and  ac- 
quiescence of  a  majority  of  the  officers  and 
directors  of  the  corporation.  His  suit  was 
brought  to  recover  the  payments  so  made  by 
him  for  the  use  and  benefit  of  the  corpora* 
tion.  It  was  agreed  that,  as  an  accounting 
was  necessary  to  determine  the  amoimt  ac- 
tually due  by  the  corporation,  an  expert 
accountant  should  be  employed  for  the  pur- 
pose of  determining  the  exact  amount,  and 
that  this  accountant  should  act  with  the 
Judge  in  the  trial  of  the  case  and  report  his 
findings  to  the  Judge,  but  that  the  ultimate 
liability  of  the  corporation,  under  the  law, 
should  be  left  to  the  determination  of  the 
Judge.  The  accountant  reported  that  the 
balance  due  the  plaintiff  was  $594.  Includ- 
ed in  this  balance  was  the  price  of  a  type- 
writer which  belonged  to  the  plaintiff,  and 
this  amount  was  allowed  by  the  Judge  in 
favor  of  the  plaintiff;  but  he  disallowed  the 
balance  of  the  account,  on  the  ground  that 
the  payments  made  by  the  plaintiff  while 
acting  as  the  agent  and  general  manager  of 
the  company  were  mere  voluntary  payments, 
and  wholly  unauthorized  by  the  cori>ora- 
tlon. 

The  ainount  of  the  balance  is  not  disput- 
ed; nor  is  it  denied  that  the  payments  were 
made  by  the  plaintiff  for  and  in  behalf  of 
the  corporation,  in  settlement  of  valid  ex- 
isting indebtedness,  and  that  the  corporation, 
as  a  matter  of  fact,  received  and  enjoyed 
the  benefit  of  the  paymenta  It  is  also  not 
denied  that  the  management  of  the  affairs 
of  the  corporation  was  left  by  the  board  of 
directors  entirely  to  the  general  manager, 
with  authority  to  use  his  own  Judgment  in 
its  management,  and  that  his  conduct  in  the 
affairs  of  the  corporation  had  been  very 
beneficial.  The  evidence  showed  that  he 
paid  the  debts  of  the  corporation  and,  in 
fact,  transacted  its  entire  business;  the  di- 
rectors giving  very  little,  if  any,  attention 
to  its  management.  Some  of  the  directors 
testified  that  they  knew  of  the  payment  of 
these  debts  of  the  corporation  by  the  general 

76  S.E.— 22 


manager,  and  that  the  pasrments  were  made, 
not  only  with  their  acquiescence,  but  with 
their  approval.  Other  directors  testified  that 
they  bad  no  knowledge  of  the  payment  of 
these  debts,  and,  so  far  as  they  Imew,  the 
general  manager  had  no  authority  from  the 
board  of  directors  to  pay  them.  It  is  not 
contended  that  these  debts  paid  by  the  plain- 
tiff were  contracted  ultra  vires,  or  that  they 
did  not  constitute  valid  existing  obligations 
of  the  corporation.  The  sole  contention  is 
that  the  plaintiff,  as  the  general  manager 
and  agent  of  the  corporation,  voluntarily 
paid  these  debts  for  the  benefit  of  the  corpo- 
ration, without  the  authority  of  the  direc- 
tors. The  evidence  is  clear  that  the  corpo- 
ration received,  not  only  the  services  of  the 
plaintiff,  but  also  received  his  moneyi  with 
the  knowledge  and  approval  of  the  majority 
of  the  directors. 

If  a  corporation  accepts  the  services  of 
another,  and  actually  receives  and  uses  mon- 
ey advanced  by  him  for  its  benefit,  with  the 
knowledge  of  its  directors,  It  would  be  un- 
just to  permit  the  corporation,  under  these 
facts,  to  resist  the  repayment  of  the  money, 
on  the  ground  that  it  was  paid  voluntarily 
and  without  authority.  Wood  Mining  Ck>. 
V.  King,  45  Ga.  42.  A  merchant,  whose  agent 
purchases  goods  on  a  credit,  although  the 
credit  was  unauthorized,  cannot  refuse  to 
pay  when  he  has  received  and  sold  the  goods, 
especially  where  he  has  paid  other  bills 
made  by  the  same  agent  McDowell  v.  Mc- 
Kenzie»  65  Ga.  630.  And  it  is  well  settled 
that  an  unauthorized  contract,  made  by  an 
assumed  agent  or  real  agent  in  excess  of  his 
authority,  becomes  binding  upon  his  prin- 
cipal, if  the  latter  accepts  the  benefit  of  the 
contract.  Such  acceptance  amounts  to  a 
ratification.  Haney  School  Furniture  Co.  v. 
Hightower,  113  Ga.  289,  38  S.  E.  761,  and 
citations.  Here  the  evidence  largely  pre- 
ponderates in  favor  of  the  contention  that 
the  plaintiff,  as  general  manager,  had  ex- 
press authority  from  the  board  of  directors 
to  advance  the  money  to  pay  the  debts  of 
the  corporation.  Whether  this  Is  tme  or 
not,  it  is  undisputed  that  he  did  pay  these 
valid  debts,  and  that  the  corporation  got  the 
benefit  of  his  money.  We  think,  therefore, 
that  the  learned  trial  Judge  erred  in  finding 
that  the  plaintiff  was  not  entitled  to  recover 
the  undisputed  amount  which  he  had  paid 
out  for  the  use  of  the  corporation,  and  of 
which  the  corporation  had  received  the  full 
benefit  The  question  of  whether  he  had  ex- 
press authority  to  pay  the  debts  is  not  ma- 
terial, in  view  of  the  evidence  that  he  was 
put  in  charge  of  the  business  of  the  corpo- 
ration and  intrusted  with  its  entire  manage- 
ment by  the  board  of  directors,  and  that 
these  debts  were  paid  by  him  for  the  use 
and  benefit  of  the  corporation,  and  accepted 
by  it.  Authority  to  pay  these  debts  was  Im- 
plied; but  wheUier  it  was  or  not,  the  actual 
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payment  of  Talid  debts  against  the  corpora- 
tion, and  the  use  by  the  corporation  of  the 
plaintifTs  money,  entitled  him  to  recover  it 
back. 
Judgment  reversed. 

01  Ga.  App.  329) 

SAFFOLD  V.    STATE.    (No.  4,125.) 
(Court  of  Appeals  of  Georgia.    June  5,  1912. 
On  Motion  for  Rehearing,  July  23,  1912.) 

(SyUahuM  hy  the  Court.) 
On  Motion  for  Rehearing. 

1.  CJbiminal  Law  (|  935*)— Nbw  Trial—Suf- 
nciENCT  OF  Evidence. 

The  evidence  authorized  the  finding  of  the 
jnry;  and  the  trial  judge  did  not  abuse  his  dis- 
cretion in  overruling  the  motion  for  a  new 
trial. 

[Eid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {f  2297,  2298;  Dec.  Dig.  { 
935.*] 

2.  CfRiHiNAL  Law  (|  756*)— Tbiai/— Ikstbxjo- 

TIONS— ReCITAIA  of   EVIDENCE. 

There  is  no  merit  in  the  assignment  of  er- 
Tor  based  upon  the  excerpt  from  the  charge  of 
the  court;  nor  is  the  exception  that  the  court 
«rred  by  intimating  an  opinion  as  to  what  had 
been  proved  sustained  by  the  record.  It  is  per- 
missible for  the  trial  judge  to  state  his  recol- 
lection of  what  has  been  testified,  when,  in  do- 
ing this,  he  does  not  intimate  any  opinion  as 
to  the  weight  which  the  jury  should  attach  to 
the  testimony,  or  that  any  statements  which 
have  been  made  are  true. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1766-1771;  Dec.  Dig.  I 
756.*] 

3.  Cbiminai.  Law  (|  371*)— Evidbnov— Sdc- 
ILAB  Offenses. 

There  was  no  error  in  the  ruling  upon  the 
admissibility  of  the  testimony  to  which  objec- 
tion was  made.  As  to  this  point,  the  decision 
is  controlled  by  the  ruling  of  the  Supreme  Court 
in  Farmer  v.  State,  100  Ga.  41,  28  S.  K  26. 
An  intent  to  defraud  is  not  a  presumption  of 
law,  but  a  matter  of  fact  for  the  jury.  "A  sin- 
gle act  or  representation,  in  many  cases,  would 
not  be  decisive,  especially  where  the  accused 
.has  sustained  a  previous  good  character.  But 
when  it  is  shown  that  he  made  similar  repre- 
sentations, about  the  same  time,  to  other  per- 
sons, and  by  means  of  such  representations 
obtained  goods,  all  of  which  were  false,  the 
presumption  is  greatly  strengthened  that  he  in- 
tended to  defraud.*'  Trogdon  v.  Common- 
wealth, 72  Va.  862. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  830-832;  Dec.  Dig.  {  371.*] 

4.  Cbiminai*  Law  (§{  721,  721%*)— Trial— 
Aboumbnt  of  Counsel. 

The  solicitor  general  is  not  permitted  to 
refer  to  the  fact  that  the  defendant  has  not 
made  a  statement;  but  he  may  properly  com- 
ment upon  the  fact  that  the  accused  has  fail- 
ed to  adduce  testimony  in  rebuttal  of  evidence 
introduced  by  the  state,  tending  to  show  his 
guilt 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1672,  1673;  Dec  Dig.  §§ 
721,  721%.*] 

(Additional  Sylldbtu  hp  Editorial  Staff,} 

5.  False  Pbetenses  (|  6*)— Elements  of  Of- 
wcNSE— "Wbitino." 

The  word  "writing,"  ss  osed  in  Pen.  Code 
1910,  }  249,  making  it  an  offense  for  any  per- 


son, by  color  of  any  oonnterfeit  writing,  to 
obtain  from  any  person  money  or  other  valu- 
able things,  includes  a  "check." 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  §  4;  Dea  Dig.  {  6.* 

For  other  definitions,  see  Woids  and  Phrases, 
vol.  8,  pp.  7538-7542.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  E.  Thomas,  Jndge. 

A.  R.  Saffold  was  convicted  of  being  a 
common  cheat  and  swindler,  and  brings  er- 
ror.   Affirmed. 

Mozley  ft  Moss,  of  Marietta,  for  plaintiff  in 
error.  Hugh  M.  Dorsey,  SoL  Gen.,  and  E.  A. 
Stephens,  both  of  Atlanta,  for  the  State» 

RUSSELE4,  J.    Judgment  affirmed. 
On  Motion  for  Rehearing. 

Upon  the  original  investigation  of  the  rec- 
ord and  the  briefs  in  this  case,  the  point 
raised  by  the  demurrer  was  maturely  con- 
sidered, and,  in  the  opinion  of  the  court, 
the  demurrer  was  properly  overruled;  but, 
by  inadvertence,  the  point  was  not  dealt 
with  in  the  decision. 

In  our  opinion,  the  rulings  in  Townsend  v. 
State,  92  6a.  732,  19  S.  E.  55,  and  Brazil 
V.  State,  117  Ga.  32,  43  S.  E.  460,  have  no 
application  whatever  to  the  question  present- 
ed by  the  case  at  bar.  In  the  Brazil  Case, 
the  indictment  (which  contained  two  counts, 
one  charging  forgery  and  the  other  that 
the  accused  did  "falsely  and  fraudulently 
pass,  pay,  and  tender  In  payment"  the  paper 
alleged  to  have  been  forged, by  him)  was 
held  to  be  sufficient;  and  the  statement 
that  "our  penal  laws  fail  to  provide  a  pxm- 
ishment  for  uttering  a  bank  check  drawn  in 
a  fictitious  name"  is  clearly  obiter  dictum, 
because  that  specific  point  was  not  before 
the  court  for  decision.  In  the  Townsend 
Case,  Judge  Simmons  was  dealing  with  an 
indictment  based  upon  the  second  division 
of  section  4453  of  the  Code  of  1882  (now  sec- 
tion 247  of  the  Penal  Code  of  1910),  and 
the  controlling  question  before  the  Supreme 
Court  was  whether  a  check  upon  a  bank  is 
a  bill  of  exchange,  within  the  meaning  of 
that  section;  and  the  judgment  was  re- 
versed solely  because  the  court  was  of  the 
opinion  that  a  check  is  not  a  bill  of  ex- 
change, within  the  purview  of  our  criminal 
statute&  The  indictment  in  the  Townsend 
Case  charged  the  defendant  with  making  a 
bill  of  exchange  in  a  fictitious  name,  and  set 
out  a  check  upon  the  Merchants'  National 
Bank  of  Rome.  In  concluding  the  opinion, 
and  showing  that  evidently  the  case  was  de- 
cided upon  that  point  alone,  the  court  held 
that,  "the  paper  in  question  here  being  an 
ordinary  bank  check,  it  follows  that  the 
conviction  under  section  4453  was  improper, 
and  the  court  below  erred  in  overruling  the 
motion  for  a  new  trial."  It  is  clearly  to  be 
seen  that  the  trial  court  in  the  case  at  bar 
properly   held   that  the  indictment  in  the 
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preB«Qt  etae  was  brought  under  the  provi- 
Blons  of  section  24d  of  the  Penal  Code  of 
1910;  and  therefore  the  question  presented 
to  us»  instead  of  being,  as  in  the  Townsend 
Case,  whether  a  check  is  a  bill  of  exchange, 
is  whether  or  not  a  check  can  properly  be 
construed  to  be  a  "writing,"  under  the  terms 
of  the  above-stated  section. 

[B]  We  are  of  the  opinion  that,  although 
criminal  statutes  are  to  be  strictly  construed, 
the  broad  generic  term  "writing''  can  aptly 
Include  the  more  specific  term  "check,"  and, 
therefore,  that  the  court  did  not  err  in  over- 
ruling the  demurrer.  It  was  properly  held 
in  the  Townsend  Case,  supra,  that  in  prose- 
cutions under  section  4453  of  the  Code  of 
1882  (now  section  247  of  the  Penal  Code  of 
1910)  a  distinction  exists  between  the  term 
"bill  of  exchange*'  and  "check,"  for  the  rea- 
sons pointed  out  in  the  opinion.  The  ac- 
cused in  the  case  now  before  us,  however, 
was  not  indicted  under  section  24T  of  the 
Penal  Code,  but  is  charged  under  the'  pro- 
visions and  in  the  terms  of  section  249  with 
obtaining  money  by  means  of  a  false  writing 
made  in  a  fictitious  name.  It  is  true  the 
paper  set  out  is  what  is  ordinarily  called  a 
"check**;  it  may  be  said  to  be  a  check, 
but  it  is  none  the  less  a  "writing,"  and  sec- 
tion 249  is  intended  to  cover  any  case  of 
obtaining  goods  or  money  on  a  false  writing. 

Section  247  is  directed  against  the  man 
who  draws  or  makes  the  papers  dealt  with, 
or  indorses  or  accepts  them.  Section  249  de- 
nounces the  obtaining  of  goods  or  money, 
though  the  accused  may  not  have  written 
the  writing  which  is  used  to  defraud  anoth- 
er. Section  247  refers  only  to  cases  in  which 
a  fictitious  name  is  used.  Section  249  pun- 
ishes one  who  employs  a  false  or  forged  writ- 
ing, issued  in  the  name  of  a  real  person,  as 
well  as  him  who  employs  a  false  writing 
made  in  a  fictitious  name.  An  essential  ele- 
ment in  the  offense  penalized  by  section  249 
is  the  obtaining  of  goods  or  money,  or  both; 
one  may  violate  section  247  without  obtain- 
ing anything  of  value. 

Motion  for  rehearing  denied. 

(11  Ga.  App.  884) 

GBNBRAL  REDUCTION  CO.  T.  THARPB. 

(No.  4,168.) 

(Court  of  Appeals  of  G«orgia«    July  2,  1912.) 

(SyUahuM  by  the  Oamrt,) 

CoRPOBATioifs  (I  503*)  — Actions  — Vbwub  — 
"Officb"— "Flacb  of  Business." 

The  word  "office"  as  used  in  Civil  Code 
1910,  I  2259,  is  synonymous  with  "place  of 
business."  An  action  upon  a  contract  with  a 
mining  corporation,  which  was  made  or  was 
to  be  performed  in  a  county  where  the  corpo- 
ration maintained  a  plant,  together  with  a 
superintendent  who  was  in  control  of  its  busi- 
ness and  a  large  force  of  laborers,  and  a  i^ace 
for  the  transaction  of  such  business  as  was 
necessary  to  the  operation  of  the  plant,  may 
be  brought  in  the  county  where  the  plant  is 
located,  notwithstanding  the  principal  office  of 


the  corporation  was  by  Its  charter  located  in 
another  coun^,  where  its  board  of  directors 
met  and  its  financial  operations  were  carried 
on  (ciUng  6  Words  &  Phrases,  4921). 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Diff.  II  1935-1939,  1942-1946; 
Dec  Dig.  S  503.^] 

Brror  from  City  Court  of  JeffersonvUle ; 
L.  D.  Shannon,  Judge. 

Action  by  W.  B.  Tharpe  against  the  Gen- 
eral Reduction  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Robt  Lu  Bemer,  of  Macon,  for  plaintiff  in 
error.  L.  D.  Moore,  of  Macon,  for  defend- 
ant in  error. 

POTTLE,  J.  An  action  was  brought  in 
the  dty  court  of  Jeffersonvllle  to  recover 
for  certain  services  alleged  to  have  been 
performed  by  the  plaintiff  in  hauling  wood 
and  fertilizer,  and  services  of  a  lilce  nature, 
and  for  the  breach  of  a  contract  alleged  to 
have  been  made  by  the  defendant  with  the 
plaintiff  to  remove  a  certain  quantity  of 
clay  at  an  agreed  price  per  ton,  and  also 
for  the  value  of  a  certain  number  of  bushels 
of  com,  which  the  plaintiff  alleged  the  de- 
f^dant,  over  the  objection  of  the  plaintiff, 
had  removed  from  the  land  which  the  plain- 
tiff had  cultivated  and  appropriated  to  his 
own  use.  The  defendant  filed  a  plea  to  the 
jurisdiction,  alleging  that  the  city  court  of 
Atlanta  and  the  superior  court  of  Fulton 
county  were  the  only  courts  which  had  ju- 
risdiction of  the  action.  The  case  was  tried 
upon  this  special  plea,  and  a  verdict  direct- 
ed against  the  plea.  The  defendant's  motion 
for  a  new  trial  was  overruled,  and  error  is 
assigned  upon  this  ruling. 

The  defendant  is  a  mining  corporation,  en- 
gaged in  the  business  of  mining  clay  in 
Twiggs  county,  Ga.  It  operates  under  a 
charter  granted  by  the  sui>erior  court  of 
Fulton  county,  which  fixes  its  principal  of- 
fice or  place  of  business  in  the  county  of 
Fulton,  and  confers  upon  the  corporation 
the  power  to  open  branch  offices  within  and 
without  the  state.  The  defendant  maintains 
and  operates  a  plant  for  the  mining  of  clay 
in  Twiggs  county.  A  superintendent  resides 
at  the  plant  and  is  in  charge  of  its  opera- 
tions. There  is  a  room  at  the  plant  for  the 
use  of  the  superintendent,  with  a  table  and  a 
chair  in  it,  and  he  does  his  writing  in  that 
room.  He  employs  and  pays  off  the  labor- 
ers, and  makes  out  a  pay  roll  of  the  daily 
wages  and  sends  it  to  the  president  of  the 
company,  or  draws  a  draft  on  him,  and  in 
this  way  obtains  the  money  to  pay  the  hands 
He  does  not  keep  any  books,  but  keeps  only 
a  daily  report,  which  he  sends  to  the  presi- 
dent of  the  company.  He  keeps  a  record  of 
the  day  that  is  shipped  out,  and  to  whom 
it  is  shipped,  a  record  of  the  coal  that  is 
shipped  to  the  plant,  and  also  a  record  of 
any  other  goods  bought  for  the  plant     He 
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makes  reports  of  tbese  matters  as  often  as 
they  are  called  for.  All  contracts  for  the 
sale  of  clay  are  made  In  Atlanta,  and  re- 
mittances for  snch  sales  are  sent  there.  All 
of  the  financial  part  of  the  company's  busi- 
ness is  carried  on  in  Atlanta.  The  duties  of 
the  superintendent  are  generally  to  employ 
and  discharge  laborers,  and  overlook  and 
supervise  the  operation  of  the  business  at 
the  mine.  There  is  no  desk  or  safe  in  the 
room  where  the  superintendent  transacts  his 
business.  The  superintendent  does  not  re- 
main in  any  particular  place  all  of  the  time, 
but  moves  around  and  about  the  plant,  su- 
perintending its  operations. 

The  Question  for  decision  is  whether  un- 
der this  state  of  facts,  the  verdict  was  prop- 
erly directed  against  the  plea  to  the  Juris- 
diction. The  correct  determination  of  this 
question  depends  upon  the  construction  of 
the  act  of  October  16,  1885,  entitled  "An  act 
to  define  where  corporations,  mining,  or 
Joint-stock  companies  may  be  sued,  and  to 
define  how  service  of  the  suit  may  be  efTect- 
ed."  Acts  1884-^,  p.  09.  This  statute  is 
embodied  in  Civil  Code  1010,  |  2259,  and  is 
In  the  following  language :  "Any  corporation, 
mining,  or  Joint-stock  company,  chartered 
by  authority  of  this  state,  may  be  sued  on 
contracts  in  that  county  in  which  the  con- 
tract sought  to  be  enforced  was  made  or  is 
to  be  performed,  if  it  has  an  ofllce  and  trans- 
acts business  there.  Suits  for  damages,  be- 
cause of  torts,  wrong  or  injury  done,  may 
be  brought  in  the  county  where  the  cause  of 
action  originated.  Service  of  such  suits  may 
be  effected  by  leaving  a  copy  of  the  writ 
with  the  agent  of  the  defendant,  or  if  there 
be  no  agent  In  the  county,  then  at  the  agency 
or  place  of  business."  Under  the  Oonstitu- 
tion  of  this  state  a  defendant  can  be  sued 
only  in  the  county  In  which  it  resides.  Gen- 
erally a  domestic  corporation  resides  where 
its  principal  office  or  place  of  business  is 
located  by  its  charter.  But  it  is  well  set- 
tled that  a  corporation  may  have  as  many 
superadded  statutory  residences  for  special 
purposes,  such  as  for  purposes  of  suit,  as 
the  Legislature  may  see  fit  to  prescribe. 
Watson  V.  Bichmond  &  D.  B.  Co.,  91  6a. 
222,  18  S.  B.  306;  See,  also  Etowah  Milling 
Co.  T.  Crenshaw,  116  Oa.  406,  42  S.  E.  709. 
Under  the  statutes  of  this  state  all  actions 
ex  contractu  against  a  corporation  must  be 
brought  in  the  county  where  its  principal 
office  Is  located,  unless  the  contract  was 
made  or  was  to  be  performed  in  a  county 
where  the  corporation  has  an  office  and 
transacts  business,  in  which  event  the  suit 
may  be  brought  either  In  the  county  where 
the  principal  office  is  located,  or  in  the 
county  where  the  contract  was  made  or  was 
to  be  performed.  Tuggle  v.  Enterprise  Lum- 
ber Co.,  123  Ga.  480,  61  S.  B.  433. 

We  think  it  Is  dear  that  the  evidence  In 
the  present  record  demanded  a  finding  that 
the  defendant  had  an  office  in  Twiggs  county 


and  transacted  business  there,  within  the 
meaning  of  Civil  Code,  |  2259.  The  word 
"office**  has  been  defined  as  "a  place  where 
business  is  transacted**'  Bnglish's  Law  Dic- 
tionary, 584.  Webster  defines  it  to  be  *the 
place  where  a  particular  kind  of  business  or 
service  for  others  is  transacted.'*  See,  also, 
6  Words  and  Phrases,  p.  4920.  The  conten- 
tion of  the  plaintiff  in  error  that,  when  the 
principal  office  of  a  corporation  Is  by  its 
charter  located  in  a  given  county,  the  suit 
must  be  brought  there,  cannot  be  sustained, 
in  view  of  the  provisions  of  section  2259  of 
the  Civil  Code.  The  suit  may  be  brought  in 
the  county  where  the  principal  office  is  lo- 
cated; but  it  may  also  be  brought  in  any 
other  county  where  the  defendant  has  an 
office  and  transacts  business,  upon  any  con- 
tract made  or  to  be  performed  In  the  latter 
county.  The  word  "office**  Is  synonymous 
with  the  words  "place  of  business,**  and  the 
evident  Intention  of  the  General  Assembly 
was  that  whenever  a  contract  was  made  with 
a  corporation,  or  was  to  be  performed*  in 
any  county  where  the  corporation  was  trans- 
acting Its  business,  suit  to  enforce  the  con- 
tract might  be  brought  In  that  county. 

In  the  present  case  It  appears  that  tlie 
only  plant  which  the  defendant  has  is  located 
In  Twiggs  county,  that  all  of  Its  mining  oper* 
ations  are  conducted  there,  that  It  maintains 
at  this  plant  a  superintendent  and  a  large 
force  of  laborers,  all  under  the  control  and 
management  of  the  superintendent,  and  that 
the  superintendent  transacts  for  the  corpo* 
ration  all  of  the  business  Incident  to  the  op- 
eration of  Its  idant  Fulton  county  may  be 
the  location  of  the  office  of  the  company* 
that  is  to  say,  the  principal  office  of  the  com- 
pany,  where  Its  directors  meet,  and  wh^re 
Its  financial  operations  are  conducted;  but 
it  certainly  cannot  be  said  that  the  corpora* 
tion  has  not  an  office  and  a  place  of  business 
in  Twiggs  county,  where  Its  mining  opera- 
tlons  are  carried  on.  The  mere  fact  that  the 
corporation  does  not  maintain  an  office  In 
Twiggs  county,  with  a  desk  and  an  iron  safe 
and  other  articles  usually  found  in  an  office 
of  that  character.  Is  ImmateriaL  Indeed,  we 
are  not  prepared  to  say  that  It  would  be 
necessary  to  liave  even  a  room  in  a  house  oc- 
cupied by  an  agent  of  the  corporation.  If  a 
corporation  has  a  place  where  Its  business 
is  being  carried  on,  and  has  an  agent  in 
charge  of  it,  performing  such  acts  as  are 
necessary  In  carrying  on  Its  business,  It  has 
an  office  and  a  place  of  business,  within  the 
meaning  of  the  statute. 

There  Is  nothing  in  the  decision  In  Dade 
Coal  Co.  V.  Haslett,  88  Ga.  549,  10  S.  B.  435, 
In  confilct  with  the  views  herein  expressed. 
In  that  case  it  appeared  that  the  principal 
office  of  the  corporation  was  not  fixed  by  its 
charier,  nor  was  the  company  located  In  any 
particular  county  of  the  state.  It  selected 
Fulton  county,  and  located  Its  principal  place 
of  business  there,  for  the  purpose  of  elect* 
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hkg  ita  officers  and  eoxidtictlng  its  'financial 
operations.  An  action  was  brought  against 
tbe  corporation  in  the  city  court  of  Atlanta, 
to  recover  damages  alleged  to  have  been  in- 
flicted upon  the  plaintiff.  The  defendant  set 
up,  in  a  special  plea  to  the  jurisdiction,  that 
all  of  its  operations  were  located  in  Dade 
county,  and  all  of  its  books  relating  to  the 
shipment  of  the  products  of  this  company 
were  kept  in  that  county,  in  the  ofQce  locat- 
ed therein;  that  all  of  its  mining  operations 
were  carried  on  in  Dade  county,  and  that  it 
maintained  an  office  in  Atlanta  for  the  pur- 
pose of  electing  its  officers  and  for  the  pur- 
pose of  conducting  its  financial  operations. 
The  effect  of  the  decision  of  the  Supreme 
Ck>urt  was  that  the  city  court  of  Atlanta  had 
Jurisdiction  of  the  action.  The  court  did 
not  hold  that  the  proper  court  in  Dade  coun- 
ty would  not  also  have  had  Jurisdiction. 
The  corporation  ia  that  case  really  occupied 
the  same  position,  under  this  decision  of  the 
Supreme  Court,  as  if  its  charter  had  located 
ita  principal  office  In  the  county  of  Fulton. 
The  suit  might  have  been  brought  in  Fulton 
county  or  in  Dade  county.  And  so  we  hold, 
In  this  case,  that  while  the  suit  might  have 
been  brought  against  the  defendant  in  Ful- 
ton county,  it  was  likewise  maintainable  in 
Twiggs  county.  The  purpose  of  the  act  of 
1885  was  not  to  curtail,  but  to  enlarge,  the 
venue  of  suits  against  domestic  corpora- 
tions. There  was  no  error  in  directing  a 
verdict  against  the  plea  to  the  jurisdiction. 
Judgment  affirmed. 

(11  Ga.  App.  27ft) 

HOBKAN  T.  BBASLET.     (No.  8,727.) 
(Court  of  Appeals  of  Georgia.    July  2,  1912.) 

(Syllalius  hv  <^  Court.) 

1.  Statutss  (I  227*)— CoNSXBUonoH— Tun 
or  Doing  Act. 

Where  a  statute  directs  the  doing  of  a 
thins:  in  a  certain  time,  without  any  negative 
words  restraining  the  doing  of  it  afterwards, 
generally  the  provision  as  to  time  is  directory, 
and  not  a  limitation  of  authority;  and  in  such 
case,  where  no  injury  appears  to  have  resulted, 
the  fact  that  the  act  was  performed  after  the 
time  limited  will  not  render  it  invalid. 

[Ed.  Note.— For  other  cases,   see   Statutes, 
Cent.  Dig.  U  806,  309;   Dec  Dig.  I  227.*1 

2.  Ck^UBTs   (I  66*)--Teb]c  or  Ooubt— Ad- 

JOUBNICBNT. 

Section  4877  of  the  CivU  Code  of  1910, 
which  declares  that  "it  shall  be  the  duty  of  the 
judges  of  the  superior  and  dty  courts  to  ad- 
journ the  regular  and  adjourned  terms  of  said 
courts  at  least  five  days  before  the  commence- 
ment of  the  next  regular  terms  of  said  courts,*' 
is  directory  to  the  judges,  and  was  not  intended 
to  take  away  from  the  presiding  judge  the  in- 
herent authority  to  control  the  continuance  of 
a  term  of  the  court  to  meet  the  exigencies  of 
the  public  business.  An  order  or  judgment 
rendered  during  a  regular  or  adjourned  term, 
and  within  less  than  ^ve  days  from  the  com- 
mencement of  the  next  regular  term,  is  not  for 
that  reason  invalid. 

[Ed.    Note.— For    other    cases,    see    Courts. 
Cent.  Dig.  H  231-242;  Dec.  Dig.  |  66.»] 


Error  from  dty  Court  of  Moultrie;  J.  D. 
McKenzie,  Judge. 

Action  by  G.  A.  Horkan  against  A.  W. 
Beasley.  Judgment  for  plaintiff.  From  an 
order  vacating  the  same,  plaintiff  brings  er- 
ror.   Affirmed. 

Edwin  L.  Bryan,  of  Moultrie,  for  plaintiff 
in  error.  Jas.  Humphreys,  of  Moultrie,  and 
G.  C.  Edmondson,  of  Quitman,  for  defendant 
in  error. 

.  HIIiL^  C.  J.    This  was  a  suit  on  a  promis- 
sory note,   brought  to   the  February  term, 
1911,  of  the  city  court  of  Moultrie,  to  which 
the  defendant  sought  to  set  off  an  open  ac- 
count    The  case  was  called  for  trial  on 
June  13,  1911,  which  was  at  the  May  ad- 
journed term  of  the  court,  when  the  plaintiff 
moved  to  strike  the  answer  upon  the  ground 
that  an  open  account  could  not  be  set  off 
against  an  uncoifditional  contract  under  seal. 
The  court  granted  an  order  striking  the  an- 
swer, and  thereupon  allowed  plaintiff  to  take 
judgment  for  the  amount  of  the  note.    Sub8»> 
quently,  on  August  10th,  just  four  days  prior 
to  the  convening  of  the  regular  August  term 
of  1911«  the  presiding  judge,  without  any 
formal  application,  granted  an  order  vacat- 
ing the  judgment  rendered  on  June  18,  1911, 
and  reinstating  the  defendant's  answer,  and 
on  August  24th  thereafter  by  letter  advised 
the  plaiutiflTs  attorney  of  the  grant  of  this 
order.    Immediately  upon  receipt  of  this  let- 
ter, the  plaintiff,  through  his  attorney,  filed 
a  written  motion,  asking  that  the  order  va- 
cating the  judgment  be  itself  vacated  and  de- 
clared void,  upon  the  ground  that  the  judge 
had  no  jurisdiction  to  render  it,  as  the  term 
of  court  at  which  the  original  judgment  was 
granted  had  ended.    This  motion  the  court 
overruled,  and  to  the  order  vacating  the  judg- 
ment the  plaintiff  excepted,  upon  the  ground 
that,  after  adjournment  by  operation  of  law 
of  the  term  of  the  court  at  which  the  judg- 
ment was  rendered,  the  court  had  no  power 
or  authority  to  vacate,  change,  or  in  any 
way  modify  the  same;   said  judgment  being 
no  longer  in  the  breast  of  the  court,  and  the 
court  no  longer  having  any  power  or  author- 
ity to  control  it     The  order  vacating  the 
judgment  was  as  follows:   '*0.  A.  Horkan  v. 
A.  W.  Beasley.     Suit  on  note  in  the  dty 
court  of  Moultrie.     June  adjourned  term, 
1911.     The  above-stated  case   having  been 
called  in  its  regular  order,  and  there  having 
been  filed  a  set-off  in  said  case,  and  upon 
motion  of  plaintifTs  counsel  to  strike  the  set- 
off, on  the  ground  that  a  set-off  could  not  be 
filed  to  a  suit  on  a  note,  the  set-off  being  an 
account,  and,  before  allowing  the  order,  stat- 
ing to  attorney  for  both  sides  that,  in  case 
the  court  should  find  any  authority  allowing 
the  said  set-off,  the  said  case  was  to  be  re- 
instated, and  the  judgment  taken  to  be  set 
aside,  and  it  appearing  to  the  court,  upon 
authority  presented,  and  while  the  court  is 
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still  In  session,  that  the  same  was  error,  it 
Is  hereby  ordered  that  the  Judgment  taken  in 
said  case  stand  upon  docket  as  it  was  orig- 
inally, ready  for  trial  at  the  next  term  of 
the  court  as  though  no  judgment  had  erer 
been  taken.  This  the  10th  day  of  August, 
1911.  J.  D.  McKenzie,  Judge  of  the  City 
Court  of  Moultrie." 

[1]  The  order  striking  the  defendant's  an- 
swer is  based  solely  upon  the  ground  that 
the  defendant  was  undertaking  to  set  off  an 
open  account  against  a  suit  on  an  uncondi- 
tional contract  under  seal.  The  order  is  not 
conditional,  and  not  dependent  upon  any 
change  of  mind  which  might  subsequently 
be  caused  by  the  presentation  of  authority, 
and  the  Judgment  rendered  on  the  note  Is  In 
the  usual  form.  The  statement  of  the  pre- 
siding Judge,  thereafter  incorporated  in  his 
order  of  August  10,  1911,  vacating  his  Judg- 
ment and  reinstating  the  plea,  cannot  be  ac- 
cepted as  in  any  manner  qualifying  the  orig- 
inal order  striking  the  defendant's  plea  and 
entering  up  final  Judgment  in  favor  of  the 
plaintiff.  The  statement  made  In  the  order 
of  August  10,  1911,  that  "the  court  Is  stUl 
In  session,"  it  is  insisted,  should  have  no 
force  and  effect.  In  view  of  section  4877  of 
the  Civn  Code  of  1910,  which  declares:  "It 
shall  be  the  duty  of  the  Judges  of  the  su- 
perior and  dty  courts  .to  adjourn  the  regular 
and  adjourned  terms  of  said  courts  at  least 
five  days  before  the  commencement  of  the 
next  regular  terms  of  said  courts."  The  pro- 
viso to  this  section  contained  in  the  amenda- 
tory act  of  1896  (Acts  1896,  p.  49),  making  It 
Inapplicable  to  any  superior  or  city  courts 
having  as  many  as  six  terms  per  year,  is  not 
pertinent,  as  tte  city  court  of  Moultrie  is 
not  within  the  class  of  courts  covered  by  the 
proviso.  The  regular  August  term  of  the  dty 
court  of  Moultrie  convened  on  August  14, 
1911,  and  the  order  of  the  presiding  judge, 
vacating  his  original  judgment,  was  dated 
August  10,  1911,  four  days  before  the  be- 
ginning of  the  August  term  of  the  city  court 
of  Moultrie.  The  plaintiff  in  error  insists 
that  under  the  section  of  the  Code  above 
quoted  the  June  adjourned  term  of  the  city 
court  of  Moultrie  adjourned  automatically 
five  days  before  August  14,  1911,  and,  there- 
fore, that  when  the  order  of  August  10th  was 
passed  the  June  adjourned  term  was  at  an 
end,  and  he  had  no  authority  to  pass  that 
order.  It  Is  well  settled  that  after  the  ex- 
piration of  the  term  at  which  a  judgment 
is  rendered  it  is  out  of  the  power  of  the 
court  to  amend  it  in  any  matter  of  substance, 
or  in  any  matter  affecting  the  merits.  Dur- 
ing the  term,  the  record  is  said  to  be  in  the 
breast  of  the  Judge;  after  it  is  over,  it  is 
upon  the  rolL  The  power  to  amend  nunc  pro 
tunc  Is  not  revisory  In  its  nature,  and  Is  not 
Intended  to  correct  judicial  errors.  Hence 
the  express  Judgment  of  the  court,  however 
erroneous,  cannot  be  corrected  at  a  subse- 
quent term.  McCandless  v.  Oonley,  115  Ga. 
51,  41  S.  B.  256;  Watkins  v.  Brizendine^  111 


Ga.  458,  36  S.  E.  807;    Dyson  v.  SoutBem 
Railway  Co.,  113  Ga.  327,  38  S.  E.  749. 

[2]  The  question  raised  involves  the  con- 
struction of  section  4877  of  the  Civil  Code, 
supra.  Is  this  section  mandatory  or  di- 
rectory? If  mandatory,  the  June  adjourn- 
ed term  of  the  court  was  at  an  end,  and  the 
order  of  the  judge  vacating  his  previous 
judgment  was  non  coram  judice.  If  the  stat- 
ute is  simply  directory,  then  the  order  va- 
cating the  judgment  was  valid.  The  lan- 
guage of  the  statute  is  that  "it  shall  be 
the  duty  of  the  judges  of  the  superior 
and  dty  courts,"  etc.;  but  the  use  of  the 
word  "shall,"  in  a  statute,  does  not  al- 
ways make  the  statute  mandatory.  The 
word  may  be  construed  to  be  directory 
wherever  the  public  Interest  or  right  is  con- 
cerned. Courts  have  inherent  power  to  con- 
trol the  times  of  adjournment,  or  to  extend 
the  terms  as  the  business  of  the  court  may 
require,  and  this  power  should  not  be  re- 
stricted, unless  it  Is  clear  that  it  was  the 
legislative  intent  to  do  so.  And  where  it 
might  injuriously  affect  the  public  interest 
to  construe  the  terms  of  a  statute  as  impera- 
tive, such  construction  will  not  be  adopted, 
if  it  can  be  avoided.  Suppose  the  superior 
court  or  the  city  court  were  actually  engaged 
in  the  trial  of  an  important  case,  which  was 
not  completed  five  days  previous  to  the  be- 
ginning of  the  next  term;  would  it  not  se- 
riously affect  the  public  Interest  for  the 
court  to  discontinue  its  term  and  render  the 
trial  nugatory?  Or  suppose  the  case  on 
trial  was  of  a  criminal  character,  and  not 
only  the  public  interest,  but  the  Interest  of 
the  individual,  demanded  a  speedy  termina- 
tion of  the  trial;  was  it  intended  by  the 
Legislature  that  the  term  of  the  court 
should,  regardless  of  the  public  Interest  or 
individual  rights,  automatically  terminate 
five  days  previous  to  the  beginning  of  the 
next  term  of  the  court?  The  language  of 
the  statute  is:  "It  shall  be  the  duty  of  the 
judges,"  etc.  Suppose  the  judge  should  dis- 
regard this  duty,  and  continue  the  term  to 
within  a  less  number  of  days  from  the  be- 
ginning of  the  next  term,  because  the  busi- 
ness of  the  court  demands  it;  would  his  ac^ 
tion  be  illegal,  and  the  judgments  entered  aft^ 
er  the  five  days  be  nullities?  We  think  not. 
The  statutes  of  this  state  fix  the  time  for 
the  courts  to  be  held  and  the  terms  to  begin» 
and  no  court  is  held  unless  a  judge  Is  pres- 
ent to  hold  it,  and  the  holding  of  the  ses- 
sion of  the  court  is  postponed  until  the  judge 
arrives  and  begins  a  session.  Perdue  v. 
State,  134  Ga.  305,  67  S.  E.  810.  In  the  Per- 
due Case  the  law  provided  that  Pike  superior 
court  should  be  held  on  the  first  Monday  in 
every  October,  and  that  Henry  superior  court, 
which  is  in  the  same  circuit  and  presided 
over  by  the  same  judge,  should  be  held  on 
the  third  Monday  in  every  October,  and  the 
trial  of  that  case,  which  was  a  murder  case, 
was  pending  In  Pike  superior  court  at  its 
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October  term,  beyond  the  time  when,  under 
the  law,  Henry  superior  court  should  have 
conrened,  and  the  presiding  judge  continued 
the  session  of  Pike  superior  court  in  order 
to  complete  the  trial  of  the  case.  It  was 
held  by  the  Supreme  Court  that  the  two 
courts  were  not  In  session  at  the  same  time, 
and  that  the  holding  of  Pike  superior  court 
on  the  third  Monday  In  October  was  not  Il- 
legal. While  that  decision  Is  not  exactly  in 
point.  It  illustrates  the  power  of  the  presid- 
ing Judge  to  continue  a  session  of  the  court 
until  the  trial  of  a  pending  case  is  con- 
cluded. 

The  purpose  of  the  act  codified  in  the  sec- 
tion cited  supra  is  simply  the  public  con- 
renience,  and  especially  the  convenience  of 
the  officers  of  the  court  in  completing  the 
minutes  of  the  pending  term  and  preparing 
for  the  business  of  the  ensuing  term,  and 
where  a  statute  requires  an  official  act  to 
be  done  by  a  given  time  for  public  punposes, 
it  is  generally  construed  as  merely  directory. 
In  re  Heath,  3  Hill  (N.  Y.)  42.  It  has  been 
held  that  the  most  satisfactory  and  conclu- 
sive test  of  the  question  whether  the  pro- 
visions of  a  statute  are  mandatory  or  di- 
rectory is  whether  the  prescribed  mode  of 
action  is  of  the  essence  of  the  thing  to  be 
accomplished;  in  other  words,  whether  it 
relates  to  matters  material  or  immaterial,  to 
matters  of  convenience  or  of  substance.  Gal- 
lup V.  Smith,  59  Conn.  354,  22  Atl.  334,  12 
L.  B.  A.  353.  And  the  Code  section  now  under 
consideration,  it  seems  to  us,  does  not  affect 
the  substance  of  Judicial  action,  but  merely 
refers  to  matters  of  convenience,  both  as  to 
the  officers  of  the  court  and  to  those  who 
may  have  business  In  the  court  It  is  held 
that  statutes  fixing  the  time  for  the  doing 
of  an  act  are  considered  generally  as  only 
directory,  where  the  time  la  not  fixed  for 
the  purpose  of  giving  a  party  a  hearing  or 
for  some  other  important  purpose;  and 
where  the  statute  directs  the  doing  of  a 
thing  in  a  certain  time,  without  any  nega- 
tive words  restraining  the  doing  of  it  after- 
wards, the  provision  as  to  time  is  generally 
directory,  and  not  a  limitation  of  authority ; 
and  in  such  case,  where  no  injury  appears 
to  have  resulted,  the  ftict  that  the  act  was 
performed  after  the  time  limited  will  not  of 
Itself  render  it  invalid.  See  Gallup  v.  Smith, 
supra,   and   authorities  cited  in  the  notes. 

It  cannot  be  said  that  a  Judgment  ren- 
dered by  a  superior  or  city  court  in  a  case 
where  such  court  has  Jurisdltlon  is  inval- 
id because  the  Judgment  was  rendered  with- 
in less  than  five  days  from  the  time  when 
the  next  term  of  the  court  should  com- 
mence. We  think  it  very  clear  that  the 
statute  which  is  embodied  in  the  Code  sec- 
tion now  under  consideration  is  merely  di- 
rectory, and  must  be  construed  in  connec- 
tion with  the  Inherent  power  of  the  court 
to  control  its  terms  as  the  exigencies  of  the4 


pending  business  require,  and  the  fact  that 
the  June  adjourned  term  of  the  dty  court 
of  Moultrie  was  not  finally  adjourned  by  the 
presiding  Judge  until  four  days  before  the 
beginning  of  the  next  term  of  the  court,  and 
the  Judgment  complained  of  was  rendered 
less  than  five  days  before,  while  still  in  that 
term,  did  not  render  the  Judgment  invalid. 
Judgment  affirmed. 


(U  Oa.  App.  83S) 
MACON,  D.  &  S.  R.  CO.  v.  CALHOUN. 

(No.  8,519.) 

(Court  of  Appeals  of  Georgia.    July  23,  1912.) 

(ByUabm  hy  *he  OowrU) 

1.  Statdtes  (it  74,  98*)— Gbnebai.  and  Spb- 
oiAX.  Laws  —  Oboaiiizatior  or  Goubts  — 
Univobmitt. 

The  act  approved  August  6,  1909  (Acts 
1909,  p.  279),  abolishinj;  the  city  court  of  Mt 
Vernon,  and  providing  tnat  all  cases  pending  in 
that  court  shall  be  transferred  to  the  superior 
court  for  trial,  does  not  contravene  article  1, 
4,  par.  1,  of  the  Constitution  of  the  state 
Civil  Code  of  1910,  i  6391);    nor  does  it  vio- 
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late  article  0,  f  9,  par.  1,  of  the  Constitution 
(CivU  Code  of  1910,  I  6527).  Macon.  DubUn  ft 
Savannab  R.  Co.  v.  Calhoun,  138  Ga.  166,  74 
S.  E.  1030,  Supreme  Court  ot  Georgia,  decided 
May  15,  1912. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  76,  110,  111;  Dec.  Dig.  IS  74, 
98.*] 

2.  Courts    (|    52*)— Tranbieb    of   Causbs— 
CouBTB  or  Samb  Statb. 

The  superior  court  of  Mont^mezy  coun- 
ty has  full  and  complete  jurisdiction  of  all 
cases  transferred  to  it  from  the  city  court  of 
Mt  Vernon,  under  the  terms  of  the  aforesaid 
act. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  it  184-192;   Dec  Dig.  |  62.*] 

3.  Chabob  Not  Ebbonbous. 

The  excerpt  from  the  charge  excepted  to, 
considered  in  connection  with  the  entire  charge, 
contains  no  material  or  prejudicial  error. 

4.  Appbal  ano   Ebbob  (|   1002*)— Rbvibw— 
QuBSTioNs  or  Fact. 

The  controlling  questions  raised  b^  the 
record  are  issues  of  fact,  on  which  the  evidence 
is  in  conflict,  and  which  are  settled  by  the  ver- 
dict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  (Tent  Dig.  U  8935-^937;  Dec.  Dig.  | 
1002.*] 

Error  from  Superior  Court,  Montgomery 
(bounty ;  J.  H.  Martin,  Judge. 

Action  between  the  Macon,  Dublin  ft  Sa- 
vannah Railroad  Company  and  C.  H.  C!al- 
houn.  From  a  Judgment,  the  railroad  com- 
pany brings  error.    Affirmed. 

See,  also,  74  S.  E.  1030. 

Minter  Wimberly  and  Akerman  ft  Aker- 
man,  all  of  Macon,  and  W.  L.  WUson,  of  Mt 
Vernon,  for  plaintifT  in  error.  M.  B.  Cal- 
houn, of  Mt  Vernon,  and  Eschol  Graham,  of 
McRae,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

PCTTLE,  J.,  not  presiding. 
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01  Cku  App.  S41) 

YOUNG  V.  PENINSULAR  NAVAL  STORES 

CO.  (No.  4,024.) 

(Court  of  Appeals  of  Georgia.    July  23, 1912.) 

(Syttahus  hy  the  OowrU) 

"h  Sufficiency  of  Petitiow. 

The  allegations  of  the  petition  set  forth  a 
cause  of  action. 

(Additional  Byllahut  hy  Editorial  Staff.) 

2.  Estoppel  (§  72*)— Equitable  Estoppel— 
Gbouwds— Application  of  Deposits. 

Where  a  principal  has  a  sum  of  money  on 
deposit  with  his  factor,  and  a  third  person  un- 
der contract  with  the  principal  offers  to  pay 
the  full  amount  of  the  principal's  note  held  by 
{Ee  factor,  but  the  factor  accepts  only  the 
amount  of  the  note  less  the  deposit,  the  note 
not  being  due  and  the  third  person  thereafter 
becomes  insolvent,  the  factor  is  liable  to  the 
principal  for  the  amount  of  the  deposit. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  I  188;   Dec  Dig.  f  72.*] 

Error  from  Superior  Court,  Brooks  Coun- 
ty;   W.  E.  Thomas,  Judge. 

Action  by  R.  B.  Young  against  the  Pen- 
insular Naval  Stores  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
.Reversed. 

Branch  &  Snow,  of  Quitman,  for  plaintiff 
in  error.  Denmark  &.  Griffin,  of  Yaldosta, 
for  defendant  In  error. 

HILL,  C.  J.  This  case  la  here  on  excep- 
tions to  the  judgment  sustaining  a  general 
demurrer  and  dismissing  the  petition. 

The  facts  alleged  in  tlie  petition  are  as 
follows:  Plaintiff  had  been  engaged  in  the 
naval  stores  business,  and  the  defendant 
had  acted  as  his  factor.  In  the  course  of 
his  business  he  bad  been  accustomed  to  ship 
naval  stores  to  the  defendants,  who  would 
sell  them  for  him,  and,  after  paying  ex- 
penses and  deducting  commissions,  would 
hold  the  remainder  subject  to  the  plaintiff's 
draft  Plaintiff  sold  to  Frank  L.  Gibson  his 
turpentine  property,  and  entered  into  a  con- 
tract with  Gibson,  by  which  the  latter  was 
to  pay,  as  a  part  of  the  consideration  for 
the  property,  plaintiff's  note  for  |3,(XK>,  held 
by  defendant,  which  was  not  due  until  May 
1,  1910.  When  the  sale  was  made,  plain- 
tiff had  on  deposit  to  his  credit  with  de- 
fendant, on  open  account,  $450.42,  which 
was  subject  to  plaintiff's  draft  at  any  time. 
On  January  81st,  three  months  before  this 
note  fell  due  and  while  the  money  due  the 
plaintiff  was  still  deposited  with  the  defend- 
ant, Gibson  went  to  the  office  of  the  defend- 
ant In  Jacksonville  for  the  purpose  of  com- 
plying with  his  contract  and  paying  the  note. 
It  Is  expressly  alleged  that  Gibson  was  at 
that  time  ready,  willing,  and  able  to  pay  the 
note,  and  offered  to  do  so.  The  defendant 
declined  to  accept  the  $3,000  in  payment  of 
the  note  from  Gibson,  but  did  accept  from 
Gibson  for  the  note  an  amount  less  than 
Its  face,   and  charged  the  balance  due  on  I 


the  note  to  the  open  account  The  aHega- 
tlon  Is  also  specifically  made  that  Gibson 
at  the  time  of  the  Institution  of  the  present 
suit  was  Insolvent,  and  Is  still  Insolvent 
On  demand  the  defendant  refused  to  pay  the 
$450.42  to  the  plaintiff,  and  the  suit  Is  to 
recover  that  amount 

In  our  opinion  the  application  by  the  de-> 
fendant  the  Peninsular  Naval  Stores  Com- 
pany, of  the  amount  due  the  plaintiff,  which 
it  held  subject  to  his  draft.  In  part  pay- 
ment of  the  note  which  It  held  against  him 
and  which  was  not  due,  was  unauthorized, 
especially  In  view  of  the  fact  that  Gibson  of- 
fered to  pay  to  the  defendant  the  whole 
amount  of  tiie  note  In  accordance  with  his 
agreement  with  the  plaintiff.  The  defend- 
ant witiiout  making  any  Investigation  as 
to  Gibson's  authority  to  pay  less  than  the 
full  amount  of  the  note,  refused  to  accept 
Gibson's  tender  of  the  full  amount  and  ac- 
cepted from  him  a  less  amount  The  alle- 
gations of  the  petition  are  that  Gibson  was 
ready,  able,  and  willing  to  pay  the  note  In 
full,  and  offered  to  do  so,  and  that  the  de- 
fendant declined  to  accept  the  cash;  and 
these  allegations  are  admitted  by  the  demur- 
rer to  be  true.  In  other  words,  It  must  be 
accepted  as  a  fact  that  the  defendant  de- 
liberately refused  to  accept  the  full  amount 
of  the  note  which  Gibson  offered  to  pay,  and 
which,  under  Gibson's  contract  with  the 
plaintiff,  he  was  bound  to  pay  to  the  defend- 
ant; and  tile  defendant,  by  Investigation  or 
Inquiry,  could  have  found  that  Gibson  was 
not  authorized  to  pay  less  than  the  full 
amount,  and  was  not  authorized  to  receive 
from  the  defendant  any  credit  by  open  ac- 
count in  part  discharge  of  the  note.  The  le- 
gal and  actual  effect  was  that  Gibson  paid 
to  the  defendant  $450.42  which  belonged  te 
the  plaintiff,  and  which  was  subject  to  the 
plaintiff's  draft,  without  making  any  Inquiry 
as  to  his  right  or  authority  to  accept  this 
credit  on  the  note,  and  without  endeavoring 
to  find  out  whether  the  credit  on  this  c^pen 
account  was  a  proper  payment  on  the  notei. 
Of  course,  the  plaintiff  was  under  no  duty 
to  put  the  defendant* on  notice  of  tils  con- 
tract with  Gibson,  for  he  was  under  no 
duty  to  pay  the  note  until  its  maturity  on 
May  1st 

The  defendant  could  properly  have  re- 
fused to  accept  payment  on  the  note  when 
Gibson  offered  payment  upon  the  ground  that 
the  note  was  not  then  due;  but,  if  It  accept- 
ed payment  it  was  under  a  duty  to  accept 
the  payment  as  tendered,  and  it  had  no  right 
to  charge  against  the  plaintiff  the  $450.42 
due  him  and  subject  to  his  draft,  as  part 
payment  of  the  note,  which  was  not  due  un- 
til three  months  thereafter.  The  general 
rule  is  that  a  creditor  cannot  apply  a  depos- 
it to  an  indebtedness  that  has  not  matured. 
5  Cyc.  553.  Of  course,  this  general  rule  Is 
subject  to  the  exception  where  the  debtor  or 
owner  of  the  deposit  Is  Insolvent    This  un- 
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warranted  application  of  the  deposdt  to  the 
plaintUTa  unmatured  note  left  Gibson  in- 
debted to  the  plaintiff,  under  his  contract. 
In  the  sum  of  $450.42,  and  this  sum  cannot 
be  collected  by  the  plaintiff  out  of  Gibson, 
for  the  reason,  as  alleged,  that  Gibson  la 
insolvent  Now,  if  the  defendant  had  ac- 
cepted the  tender  of  Gibson,  the  only  tender 
that  he  was  authorized  to  make  or  that  the 
defendant  was  authorized  to  accept,  to  wit, 
imyment  of  the  full  amount  of  the  note  in 
cash,  the  defendant  would  still  have  held 
on  deposit  the  $450.42  belonging  to  the  plain- 
tifl  and  which  was  subject  to  his  draft  It 
was  the  unauthorized  appropriation  of  this 
deposit  by  the  defendant  on  the  note,  in- 
stead of  accepting  the  cash  from  Gibson, 
that  has  resulted  in  loss  to  the  plaintiff. 
Now,  who  should  lose  this  money,  the  plain- 
tiff or  the  defendant?  BJren  conceding  to 
the  defendant  good  faith  and  good  motive  in 
making  the  application  of  the  deposit  to 
the  note  as  part  payment,  and  In  refusing  to 
accept  the  fnll  amount  tendered,  we  must 
also  concede  that  the  plaintiff  cannot  be 
charged  with  any  lack  of  good  faith  in  of- 
fering to  pay  In  cash  his  note  which  was 
not  matured.  It  was  the  refusal  of  the  de- 
fendant to  accept  the  cash 'from  Gibson 
that  put  it  in  the  power  of  Gibson  to  com- 
mit a  legal  wrong  upon  the  plaintiff  by  re- 
fusing to  pay  the  balance  of  his  note  which 
he  owed  to  the  plaintiff,  or  (which  is  the 
flame  thing)  put  It  out  of  the  power  of  Gib- 
son, by  reason  of  Gibson's  subsequent  in- 
solvency, to  pay  this  balance  to  the  plain- 
tiff. The  loss  is  not  due  to  any  act  of  the 
plaintiff,  but  is  solely  due  to  the  nnauthor- 
Ized  act  of  the  defendant,  which  makes  ap- 
plicable the  familiar  doctrine  that,  ''when 
one  of  two  innocent  persons  must  suffer  by 
the  act  of  a  third  person,  he  who  put  it  in 
the  power  of  the  third  person  to  inflict  the 
inlary  must  bear  the  loss."  Civil  Code  1910, 
i  4537.  Did  not  the  defendant  put  it  in 
Gibson's  power  to  commit  a  legal  wrong  upon 
the  plaintiff;  that  is,  by  a  refusal  or  In- 
ability to  pay  the  balance  which  Gibson 
owed  to  plaintiff  under  the  contract?  We 
think  so,  because  the  allegations  of  the  pe- 
tition are  distinct  tiiat  Gibson  was  ready, 
able,  and  willing  to  pay  the  full  amount  of 
the  note,  and  offered  to  pay  the  same  to  the 
defendant,  who  declined  to  accept  it,  and 
the  allegation  Is  also  made  that  Gibson,  at 
the  time  when  the  present  suit  was  institut- 
ed, was  insolvent,  and  Is  still  insolvent  ^We 
think  that  Justice  and  equity  require  that 
tlie  defendant  should  be  held  responsible  for 
this  loss.  The  loss  was  due  alone  to  the 
defendant's  refusal  to  accept  the  cash  from 
Gibson,  and  the  unauthorized  credit  of  plaln- 
tlfTs  deposit  on  the  note. 

The  position  here  stated  becomes  more 
clearly  manifest  upon  an  examination  of 
the  copy  of  the  contract  between  Gibson  and 
the  plaintiff,  which  is  attached  to  the  peti- 


tion. It  appears  from  this  contract  that 
the  plaintiff's  turpentine  farm  and  still  were 
sold  by  him  to  Gibson  subject  to  a  mortgage 
which  the  plaintiff  had  made  to  the  defend- 
ant to  secure  this  very  note  for  $3,000  which 
Gibson  was  to  pay,  and  Gibson's  contract 
was  to  assume  the  payment  of  this  note. 
Gibson's  title  to  this  place  was  subject  to  the 
lien  of  the  mortgage,  and  he  could  not  dis- 
pose of  the  place  until  the  mortgage  was 
paid  in  full.  Now,  when  the  defendant  sur- 
rendered to  Gibson  the  plalntifTs  note,  mark- 
ed "paid,'*  this  was  In  legal  effect  a  satis- 
faction of  this  mortgage,  and  took  it  out  of 
the  power  of  the  plaintiff  to  compel  Gibson 
to  comply  with  his  contract;  tor  Gibson 
could  then  sell  the  place  free  from  the  mort- 
gage. As  a  result  of  this  negligent  conduct 
and  unauthorized  act  on  the  part  of  the 
defendant,  the  plaintiff  has  been  deprived 
of  his  leverage.  In  the  form  of  this  mort- 
gage, to  force  Gibson  to  pay  the  note,  or  to 
pay  the  $450.42  which  he  unquestionably 
owes  to  plaintiff  on  his  contract,  and  he  has 
sold  this  place  and  has  become  insolvent 

We  conclude  that  under  the  allegations 
of  the  petition  a  cause  of  action  was  set  up, 
and  the  Judge  erred  In  sustaining  the  demur- 
rer thereto. 

Judgment  reversed. 

(U  GfL  App.  285) 

WHITE  CO.   T.  AMERICAN  MOTOR  OAR 

CD.  (No.  4,169.) 

(Court  of  Appeals  of  Georgia*    Jidy  2,  1912.) 
(SyUahuB  ly  tJie  Oourt.) 

1,  PbINOIPAL  AJ^D  AOENT  (I  44*)— COIfTAACT 

—Right  to  Rescind. 

Where,  in  an  entire  contract,  an  agency  to 
sell  certain  articles  manufactured  by  one  of  the 
parties  is  created  for  a  speelfied  territory,  and 
m  furtherance  of  such  agency  an  order  is  given 
by  the  agent  for  the  delivery  at  a  future  date' 
of  a  certain  number  of  the  articles,  for  the  pur- 
pose of  being  resold  by  the  agent,  a  stipulation 
m  the  contract  that  the  agent  shall  have  the 
right  to  cancel  the  contract  at  anv  time,  upon 
notice  to  his  principal,  relates  both  to  the  cre- 
ation of  the  agency  and  to  the  order  for  the 
articles  described  in  the  contract. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  |  72;   Dec.  Dig.  {  44.*] 

2.  Contracts   (|  805*)— Agbnoy— Constbuo- 

TION. 

An  agent  may  be  discharged  for  faithless 
or  insubordinate  conddct;  bat  if  one  agree  with 
another  to  pay  the  latter  for  the  services  of 
an  employ^  to  be  furnished  by  him.  it  is  the 
duty  of  the  employer  to  notlfv  tne  person 
sending  the  agent  of  any  dissatisfaction  with 
the  latter's  services,  and  the  person  sending  the 
agent  is  entitled  to  recover  of  the  employer 
any  sums  paid  to  the  agent  under  the  agree- 
ment, even  though  the  agent's  services  were 
unsatisfactory,  if  no  notice  thereof  was  given 
to  the  person  making  the  payment. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  M  1398.  1399,  1400,  1463,  1464, 
1467-1475;    Dec.  Dig.  ft  305.*] 

Error  from  City  Court  of  Atlanta;  A.  B. 
Calhoun,  Judge. 
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Action  bj  the  White  Oompany  against  the 
American  Motor  Car  Company.  Judgment 
for  defendant,  and  plaintiif  brings  error. 
Affirmed,  with  directions. 

Walter  C.  Hendrix  and  Mayson  &  Johnson, 
all  of  Atlanta,  for  plaintiff  in  error.  Dor- 
sey,  Brewster,  Howell  &  Heyman  and  John 
K.  MacDonald,  Jr.,  all  of  Atlanta,  for  de- 
fendant in  error. 

POTTLE,  J.  The  White  Company,  a  non- 
resident corporation,  sued  the  American  Mo- 
tor Car  Company  upon  an  open  account  The 
defendant  admitted  the  correctness  of  the 
account,  except  as  to  an  item  of  $75,  charg- 
ed for  the  services  of  an  automobile  sales- 
man whom  the  plaintiff  had  sent  to  the  de- 
fendant at  the  latter's  request  The  defend- 
ant also  in  its  answer  claimed  a  set-off  in 
the  sum  of  $400;  it  being  alleged  that  the 
plaintiff  had  been  paid  this  sum  by  the  de- 
fendant, and  had  not  accounted  for  it  in  the 
account  sued  on.  The  case  was  submitted 
to  a  jury,  and  a  verdict  was  returned  in 
favor  of  the  defendant,  finding  against  the 
item  of  $75  charged  in  the  account  sued  on, 
and  in  favor  of  the  defendant's  claim  of 
$400.  The  plaintiff's  motion  for  new  trial 
was  overruled. 

[1]  1.  The  case  turns  mainly  upon  the  con- 
struction of  a  written  contract  betw/een  the 
parties.  The  plaintiff  was  a  manufacturer  of 
automobiles,  and  the  defendant  was  engaged 
in  the  business  of  selling  automobiles  at 
retail.  The  contract  was,  in  substance,  as 
follows:  Plaintiff  agreed  to  sell  defendant 
five  automobiles  at  a  specified  price.  De- 
fendant ordered  these  five  cars  to  be  shipped 
upon  specified  dates  in  the  future,  covering 
a  period  of  about  nine  months.  Defendant 
paid  the  plaintiff  $500,  receipt  of  which  was 
acknowledged  by  the  plaintiff,  "the  same  be- 
ing a  deposit  of  $100  on  each  of  the  automo- 
biles ordered  above;  the  balance  due  on  each 
car  shipped  to  be  paid  by  sight  draft  at- 
tached to  bill  of  lading.  All  money  deposit- 
ed hereunder  at  any  time  shall  be  and  be- 
come the  property  of  the  first  party,  as 
liquidated  damages,  if  second  party  fails  to 
take  any  of  the  automobiles  as  ordered.*' 
Defendant  was  to  have  the  exclusive  sale  in 
Fulton  county,  Ga.,  of  the  automobiles  man- 
ufactured by  the  plaintiff.  Defendant  agreed 
to  order,  accept,  and  pay  for  the  automo- 
biles, upon  the  terms  and  conditions  specified 
in  the  contract,  and  to  sell  no  machines  ex- 
cept in  the  territory  mentioned  in  the  con- 
tract, or  at  a  less  price  than  the  retail  cata- 
logue price,  to  have  on  hand  at  all  times  one 
or  more  demonstrating  cars,  to  report  on  or 
before  the  10th  of  each  month,  the  number 
of  each  automobile  sold  during  the  previous 
month,  with  the  name  and  address  of  each 
purchaser,  and  not  to  contract  for  the  sale 
of  any  other  cars  without  obtaining  the  con- 
sent of  the  plaintiff  and  certain  other  au- 
tomobile manufacturers.     It  was  mutually 


agreed  that  the  contract  was  to  be  subject 
to  strikes,  fire,  delay,  or  other  causes  be- 
yond the  control  of  the  plaintiff;  that  the 
plaintiff  should  have  the  right  to  reject  any 
order  for  goods  made  by  the  defendant,  as 
it  might  deem  fit;  that,  if  the  defendant 
should  sell  cars  in  territory  other  than  in 
Fulton  county,  plaintiff  had  the  right  to 
charge  defendant  the  full  retail  price  receiv- 
ed by  the  defendant.  The  contract  contain- 
ed the  further  stipulation:  "This  agreement 
to  take  effect  from  and  after  its  acceptance 
by  said  first  party,  which  acceptance  is  evi- 
denced only  by  the  signature  of  an  officer 
or  branch  office  manager,  acting  wjthin  his 
authority,  of  the  said  first  party  hereunto, 
and  the  same  is  to  continue  in  force  until 
September  1,  1908;  but  it  may  be  dissolved 
by  either  party  giving  notice,  and  in  case 
of  violation  of  this  contract  by  said  second 
party  the  first  party  may  cancel  it  without 
notice.  This  contract  supersedes  all  con- 
tracts of  prior  dates." 

The  contract  was  regularly  accepted  by 
the  plaintiff,  and  one  of  the  cars  shipped  out, 
accepted,  and  paid  for  by  the  defendant  A 
second  car  was  also  shipped,  but  while  eai 
route  to  Atlanta  the  defendant  notified  the 
plaintiff  in  writing  that  it  desired  to  dis- 
solve and  cancel  the  contract  In  response 
to  this  notice  the  plaintiff  wrote  to  the  de- 
fendant, acknowledging  receipt  of  the  notice 
of  dissolution,  and  stating  that  while  the 
notice  was  received  too  late  to  stop  the  sec- 
ond car,  which  had  been  shipped,  as  soon  as 
freight  charges  were  ascertained  the  plain- 
tiff would  bill  defendant  for  the  charges. 
There  is  no  issue  in  the  case  as  to  this  sec- 
ond car.  It  is  inferable,  from  the  testimony, 
that  this  matter  was  satisfactorily  adjusted 
between  the  parties.  The  plaintiff  cont^ids 
that  under  this  contract  there  was  a  com- 
pleted sale  of  the  five  automobiles  to  the 
defendant,  and  that,  the  defendant  haying 
failed  to  take  and  pay  for  four  of  the  cars, 
it  became,  under  the  contract  indebted  to 
the  plaintiff  in  the  sum  of  $400  as  liquidated 
damages.  The  defendant  contends  that  the 
stipulation  in  the  contract  tliat  the  plaintiff 
should  be  allowed  to  retain  the  $400  in  case 
of  a  breach  by  the  defendant  while  denomi- 
nated ''liquidated  damages"  in  the  contract 
was  really  in  the  nature  of  a  penalty;  that 
the  plaintiff  w,ould  be  entitled  to  recover 
only  the  actual  damages  which  it  had  sus- 
tain^, and  that  there  was  no  proof  of  any 
such  damages.  The  defendant  further  con- 
tends that  even  if  this  provision  iQ  the  con- 
tract is  valid  and  enforceable,  nevertheless 
it  had  a  right,  under  the  express  terms  of 
the  contract  to  dissolve  it  by  giving  notice 
to  the  plaintiff,  and  that  the  stipulation  giv- 
ing the  right  of  dissolution  applied  to  the 
whole  contract  both  that  part  of  it  which 
created  an  agency  to  sell  automobiles  and 
that  part  in  which  the  defendant  had  agreed 
to  take  and  pay  for  five  automobiles. 
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In  our  opinion  the  contract  was  an  en-] 
tire  one.  The  plaintiff  appointed  the  de- 
fendant its  agent  to  sell  automobiles  In  a 
specified  territory.  It  was  expected  that 
the  defendant  would  be  able  to  place  at  least 
five  of  the  cars,  and  a  preliminary  order  for 
this  number  ot  cars  was  given.  Taking  the 
whole  contract  together,  a  fair  construction 
of  it  is  that,  if  the  defendant  ascertained 
that  it  would  be  unable  to  place  the  plain- 
tiff's cars  in  the  territory  mentioned  in  the 
contract,  it  would  have  a  right  to  dissolve 
and  cancel  the  entire  contract  In  other 
words,  the  order  for  the  cars  was  insepara- 
bly connected  with  the  agency  of  the  de- 
fKidant  If  the  agency  was  dissolved  or 
ceased  to  exist  by  any  act  on  the  part  of 
either  the  plaintiff  or  the  defendant,  under 
the  contract  the  plaintiff  was  under  no  obli- 
gation to  furnish  the  can,  and  the  defend- 
ant was  under  no  obligation  to  take  them. 
The  defendant  w^s  not  buying  the  cars  un- 
der this  contract  for  its  own  use.  That  was 
well  understood  by  both  parties.  But  the 
cars  were  ordered  for  the  purpose  of  being 
resold  at  retail,  and  the  only  fair  interpreta- 
tion which  can  be  given  to  the  contract  is 
that  If  the  defendant  could  not  resell  these 
cars,  and  could  not  create  a  market  for  them 
in  Fulton  county,  Ghi.,  it  would  have  the 
right  to  notify  the  plaintiff  to  this  effect, 
and  thereupon  the  contract  would  cease, 
and  the  defendant  would  be  under  no  further 
obligation  to  take  any  cars  under  the  terms 
of  the  contract. 

The  stipulation  giving  the  defendant  the 
right  to  cancel  the  contract  was  inserted 
therein  for  the  defendant's  benefit,  and  the 
evident  purpose  of  it  was  to  guard  against 
loss  to  the  defendant  by  reason  of  its  in- 
ability to  create  a  market  for  the  plaintiff's 
cars  and  to  resell  cars  which  it  had  ordered 
under  the  contract  Unless  the  contract  be 
given  this  construction,  the  result  would  be 
that  although  it  was  well  known  and  well 
understood  between  the  parties  that  the  de^ 
fendant  did  not  desire  the  cars  for  its  own 
use,  yet  if  it  failed  to  sell  the  cars  it  would 
be  bound  to  take  and  pay  for  them,  though 
they  would  be  practically  worthless  to  the 
defendant  for  the  purpose  for  which  they 
were  ordered.  Again,  if  the  stipulation  as  to 
cancellation  applied  only  to  that  part  of  the 
contract  which  created  the  agency,  then  the 
result  would  be  that  the  defendant  would 
be  no  longer  the  plaintiff's  agent  and  au- 
thorized to  sell  its  cars  in  Fulton  county, 
yet  it  would  have  on  hand  five  cars  which 
it  had  been  unable  to  dispose  of  as  the  con- 
tract contemplated  would  be  done.  There 
is  nothing  in  the  contract  which  shows 
that  the  parties  intended  that  the  stipula- 
tion in  reference  to  the  notice  of  cancella- 
tion should  apply  only  to  one  portion  of  the 
contract,  and,  being  an  entire  one,  there  is 
no  reason  for  holding  that  upon  notice  given 
the  whole  contract  was  not  dissolved — the 


part  relating  to  the  purchase  of  machines 
described  in  the  contract  as  well  as  the 
agency  for  the  sale  of  machines  in  the  fu- 
ture. 

This  being,  in  our  opinion,  the  proper 
construction  to  be  given  the  contract  it  is 
unnecessary  to  determine  the  question 
whether  the  stipulation  relating  to  the  re- 
tention of  the  $400  as  liquidated  damages 
is  enforceable.  The  whole  contract  having 
been  dissolved,  the  plaintiff  was  bound  to  re- 
turn to  the  defendant  the  $400  held  on  de- 
posit as  part  payment  on  the  cars  which 
were  not  shipped  out 

[2]  2.  It  appears,  from  the  correspondence 
and  testimony  of  witnesses,  that  after  the 
execution  of  the  contract  the  defendant  de- 
sired the  services  of  an  expert  salesman 
for  the  cars  manufactured  by  the  plaintiff. 
The  defendant  wrote  to  the  plaintiff,  asking 
that  such  a  salesman  be  sent  to  Atlanta,  and 
agreeing  to  pay  the  salesman  $26  a  week  for 
his  services.  It  appears  from  the  evidence 
that  for  convenience  an  arrangement  was 
made  whereby  the  salesman  was  to  be  paid 
by  the  plaintiff,  and  the  defendant  was  to 
reimburse  the  plaintiff  for  the  amount  so 
expended.  The  salesman  came^  and  remain- 
ed in  Atlanta  for  three  weeks ;  but  his  serv- 
ices were  unsatisfactory.  According  to  the 
testimony  for  the  defendant,  he  was  intoxi- 
cated a  part  of  the  time,  and  refused  to  sell 
cars  in  the  defendant's  territory,  but  claim- 
ed the  right  to  go  outside  of  tills  territory 
and  solicit  orders  for  cars.  The  salesman 
did  not  arrive  promptly  upon  the  date  on 
which  he  was  to  have  reached  Atlanta,  un- 
der the  terms  of  the  agreement  between  de- 
fendant and  plaintiff.  It  is  undisputed  that 
the  defendant  did  not  notify  the  plaintiff 
that  the  services  of  the  agent  were  unsatis- 
factory, but  allowed  the  salesman  to  remain 
in  Atlanta  for  a  period  of  three  weeks, 
knowing  at  the  time  that  he  was  being  paid 
$25  a  week  by  the  plaintiff,  and  that  it  ex- 
pected to  be  reimbursed  this  sum  by  the  de- 
fendant Under  the  circumstances  it  was 
clearly  the  duty  of  the  defendant  to  notify 
the  plaintiff  promptly  that  the  services  of 
the  salesman  were  unsatisfactory  and  that 
the  defendant  would  not  pay  for  the  same. 
If  the  contract  had  been  made  directly  with 
the  salesman,  the  case  would  have  been  al- 
together different  The  grossly  negligent 
and  improper  and  insubordinate  conduct  of 
the  salesman,  as  shown  by  the  testimony 
of  the  defendant's  witnesses,  was  such  as  to 
have  clearly  justified  its  refusal  to  pay  the 
salesman  anything.  But  in  view  of  the 
fact  that  the  defendant  knew  that  the  plain- 
tiff was  to  pay  the  salesman  and  look  to 
the  defendant  for  reimbursement  it  was 
clearly  the  duty  of  the  defendant  to  have 
notified  the  plaintiff  not  to  pay  the  sales- 
man. In  the  absence  of  such  notice,  the 
plaintiff  had  a  right  to  assume  that  the  serv- 
ices of  the  salesman  were  satisfactory,  and. 
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under  the  undispated  evidence,  the  plaintiff 
was  entitled  to  recover  the  $75  paid  the 
salesman  nnder  the  agreement  with  the  de- 
fendant 

The  defendant  having  recovered  a  ver* 
diet  for  $109.23,  besides  interest,  direction 
is  given  that  the  sum  of  $75,  together  with 
interest  thereon  from  April  17,  1908,  at  the 
rate  of  7  per  cent  per  annum,  be  written 
off  from  the  verdict  and  Judgment,  that  the 
costs  of  this  writ  of  error  be  taxed  against 
the  defendant  in  error,  and  that  the  judg- 
ment of  the  court  below,  overruling  the  mo- 
tion for  a  new  trial,  be  affirmed. 

Judgment  affirmed,  with  direction. 


(11  aa.  App.  280) 
8HEPPABD  T.  JOHNSON.     <No.  4,14&) 

(Ck>nrt  of  Appeals  of  Georgia.    July  2,  1912.) 

(ByUahut  by  ih^  OowriJ 

HlQHWATS  (II  172,  184*)— NEGLiaENCV-AU- 
TOMOBIUES. 

In  view  of  the  provisions  of  section  4  of 
the  act  approved  August  .13.  1910  (Acts  1910, 
p.  91),  regulating  the  use  of  automobiles,  it  is 
negligence  per  se  to  operate  an  automobile  along 
one  of  the  public  highways  of  this  state  from 
one  hour  after  sunset  to  one  hour  before  sun- 
rise without  having  displayed  on  the  front  of 
the  machine  at  least  one  white  light,  throwing 
a  light  at  least  100  feet  in  the  direction  in 
which  the  machine  is  going.  The  evidence  in 
the  present  case  authorized  a  finding  that  the 
defendant  was  negligent  in  failing  to  display 
upon  his  machine  sucn  a  light  as  that  described 
in  tihe  act  of  1910,  and  that  this  omission  of 
duty  contributed  to  the  plaintiff's  mjurv.  The 
evidence  also  authorized  a  finding  that  the 
plaintiff  could  not.  by  the  exercise  of  ordinary 
care,  have  avoided  the  consequences  of  the  de- 
fendant's negligence  after  the  same  became  ap- 
parent to  her.  While  the  evidence  preponder- 
ated in  favor  of  the  defendant  upon  the  ques- 
tion of  negligence,  there  was  some  evidence  to 
authorize  a  verdict  in  favor  of  the  plaintiff, 
and,  no  errors  of  law  having  been  committed, 
this  court  is  without  power  to  set  aside  the 
verdict 

[Ed.  Note.-— For  other  cases,  see  Highways, 
Gent.  Dig.  ||  459,  460,  471-474;  Dec.  Dig.  H 
172, 184.^1 

Error  from  Olty  Court  of  Sandersvllle; 
E.  W.  Jordan,  Judge. 

Action  by  O.  T.  A.  Johnson  against  W.  H. 
Sheppard.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

The  suit  was  for  damages  claimed  to  have 
been  sustained  as  a  consequence  of  an  au- 
tomobile, owned  and  driven  by  the  defend- 
ant, having  run  into  a  wagon  owned  by  the 
plaintiff  and  being  driven  on  one  of  the 
public  highways.  The  collision  occurred 
about  7  o'clocli  at  night,  at  a  point  where 
the  highway  was  intersected  by  another  pub- 
lic road.  The  allegations  of  negligence  are: 
(1)  That  the  defendant  did  not  have  any 
light  displayed  on  the  front  of  his  automo- 
bile at  the  time  of  the  collision;  (2)  that  he 
was  running  at  an  unlawful  rate  of  speed, 
to  wit,  15  miles  per  hour  or  more;    (3)  that 


the  defendant  did  not  give  any  warning  of 
his  approach  by  bell,  horn,  gong,  or  other 
signal;  (4)  that  the  defendant  was  intoxicat- 
ed, and  was  guilty  of  negligence  in  driving 
an  automobile  in  that  condition.  Defendant 
answered,  denying  all  of  the  allegations  of 
negligence,  and  averring  that  he  was  In  the 
exercise  of  all  ordinary  care  and  diligence, 
and  that  the  collision  between  plaintiff's 
wagon  and  the  automobile  was  xmavoidable. 
Plaintiff  recovered,  and  the  case  is  here  on 
exceptions  to  the  judgment  overruling  a  mo- 
tion for  a  new  trial. 

Evans  &  E}vans,  of  Sandersvllle^  for  plain- 
tiff  in  error.  Gross  &  Swtnt,  of  SandersvUlSb 
for  defendant  In  error. 

POTTLE,  J.  (after  stating  the  facts  as 
abov^.  The  only  question  presented  for  de- 
cision la  whether  or  not  the  verdict  in  the 
plalntifTs  favor  was  supported  by  the  evi- 
dence. There  was  no  presumption  of  negU- 
genoe  agaliist  the  defendant,  and  consequent- 
ly tho  burden  was  on  the  plaintiff,  not  only 
to  prove  injury  as  alleged,  but  to  prove  that 
the  defendant  was  guilty  of  some  one  ox 
more  acts  of  negligence  set  fortlv  In  the  pe- 
tition, and  that  such  negligence  was  the 
proximate  cause  of  the  injury  received  by 
the  plaintiff.  By  the  act  approved  August 
13,  1910,  it  is  provided  that  from  one  hour 
after  sunset  to  one  hour  before  sunrise  there 
shall  be  displayed  on  the  front  of  every  au- 
tomobile and  machine  of  like  character, 
while  being  operated  on  or  along  any  of  the 
public  highways  of  the  state,  at  least  one 
white  light,  throwing  a  bright  light  at  least 
100  feet  in  the  direction  in  which  the  ma- 
chine is  going,  and  also  on  the  rear  of  each 
machine  at  least  one  red  light,  which  shall 
effectually  illuminate  the  number  tag  on  the 
rear.  The  act  further  provides,  in  section  5» 
that.no  person  shall  operate  a  machine  on 
one  of  the  highways  of  this  state  described 
in  the  act  "at  a  rate  of  speed  greater  than 
is  reasonable  and  proper,  having  regard  to 
the  traffic  and  use  of  such  highway,  or  so  as 
to  endanger  the  life  or  limb  of  any  person 
or  the  safety  of  any  property,  and  upon  ap- 
proaching a  bridge,  dam,  high  embankment* 
sharp  curve,  descent,  or  crossing  of  inter- 
secting highways  and  railroad  crossings,  the 
person  operating  a  machine  shall  have  it 
under  control  and  operate  it  at  a  speed  not 
greater  than  six  miles  per  hour.**  A  further 
provision  in  the  act  is  that,  on  approaching 
pedestrians  or  persons  operating  other  veM- 
cles  on  the  highway,  the  driver  of  the  an- 
tomobile  "shall  give  reasonable  warning  of 
its  approach  by  the  use  of  a  bell,  horn,  gong, 
or  other  signal,  and  use  every  reasonable 
precaution  to  insure  the  safety  of  such  per- 
son or  animal.*'     Acts  1910,  p.  92. 

Under  the  provisions  of  this  act  it  Is  negli- 
gence per  se  for  one  to  drive  an  automobile 
along  one  of  the  public  highways  of  this 
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state  without  displiEiyliig  at  least  one  white 
Ils:ht,  ot  the  character  described  in  the  act. 
In  front  of  the  machine.  It  Is  also  negli- 
gence v&t  se  to  approach  a  public  road  cross- 
ing at  a  speed  greater  than  six  miles  per 
hour,  or  to  approach  any  person  on  the  high- 
way without  giving  reasonable  warning  of 
the  approach  by  the  use  of  a  bell,  horn, 
gong,  or  other  signal.  If  an  automobile  col- 
lide with  a  person  on  one  of  the  public  high- 
ways of  this  state  in  the  nighttime,  without 
having '  displayed  in  front  of  the  machine 
such  a  light  as  Is  described  in  the  act  above 
dted,  and  injury  result  to  him,  he  would  be 
entitled  to  recover,  unless  he  could,  by  the 
exercise  of  ordinary  care,  have  avoided  the 
consequences  of  the  defendant's  negligence 
after  he  became  aware  of  its  existence. 
While  using  a  public  highway  at  any  point 
and  at  any  time,  whether  in  the  daytime  or 
nighttime,  no  greater  speed  can  be  used  than 
is  '^reasonable  and  proper,  having  regard  to 
the  traffic  and  use  of  such  highway,  or  so  as 
to  endanger  the  life  or  limb  of  any  person  or 
the  safety  of  any  property."  The  maximum 
late  of  speed  that  can  be  used  by  an  auto- 
mobile along  the  pubUc  highway  is  not  fixed 
by  the  act  at  any  point  on  the  highway,  ex- 
eept  when  approaching  a  bridge,  dam,  high 
embankment,  sharp  curve,  descent,  or  crossing 
of  intersecting  highways,  or  railroad  cross- 
ing. The  question  as  to  what  speed  is  reason- 
able and  proper  under  the  circumstances  is 
a  question  for  the  jury  in  each  case.  There 
may  be  circumstances  in  which  25  or  30 
miles  an  hour,  or  even  a  greater  rate  of 
■peed,  would  not  be  unreasonable  or  improp- 
er. On  the  other  hand,  drcumstances  may 
arise  where  10  miles  an  hour  would  be  nei- 
ther reasonable  nor  proper. 

The  great  object  and  purpose  of  the  act 
ef  1910  was  to  require  the  drivers  of  auto- 
mobiles to  so  handle  their  motors  as  to  pro- 
tect pedestrians  and  other  persons  on  the 
blghway.  The  act  recognizes  that  the  driv- 
er of  an  automobile  has  an  equal  right  to 
the  public  highway  with  any  other  person, 
but  it  is  provided  that  this  right  shall  be 
exercised  only  in  the  manner  and  upon  the 
terms  and  conditions  prescribed  by  that  act 
The  public  highways  belong  to  the  state. 
The  state  has  a  right  to  regulate  the  man- 
ner in  which  they  shall  be  used,  and  when 
the  General  Assembly  prescribes  certain  rules 
and  regulations  which  must  be  observed  by  a 
particular  class  of  persons  who  use  the  high- 
ways, if  damage  results  to  another  using  the 
highway,  in  consequence  of  a  failure  to  ob- 
serve such  rules  and  regulations,  a  prima 
facie  case  of  liability  is  made  out  The  Gen- 
eral  Assembly,  in  the  passage  of  the  act  of 
1010,  saw  lit  to  prescribe  definitely  the  maxi- 
mum rate  of  speed  which  could  be  attained 
when  approaching  a  public  crossing  or  a 
railroad  crossing  on  the  public  highway,  and 
this  rate  of  speed  was  fixed  at  six  miles  per 
hour.    Ck>urts  are  not  concerned  as  to  wheth- 


er this  Is  the  proper  rate  of  speed  to  be  fix- 
ed; but,  under  the  terms  of  this  act,  when- 
ever it  appears  that  the  driver  of  an  auto- 
mobile has  approached  a  crossing  along  the 
public  highway  at  a  greater  rate  of  speed 
than  six  miles  per  hour,  and  a  person  on 
the  highway  at  or  on  the  crossing  is  injur- 
ed, he  is  entitled  to  recover  for  such  injury, 
unless  it  should  appear  either  that  the  viola- 
tion of  this  portion  of  the  act  was  not  the 
proximate  cause  of  the  injury,  or  that  the 
person  injured  could  have  avoided  the  con- 
sequences of  the  neglig^ice  in  exceeding  the 
rate  of  speed  fixed  by  the  act,  after  he  dis- 
covered such  negligence.  A  failure  to  give 
warning  upon  approaching  a  person  upon  the 
highway,  by  the  ringing  of  a  bell,  horn,  gong, 
or  other  signal,  is  negligence  per  se,  and  if 
one  going  in  the  same  direction  as  the  au- 
tomobile shall  be  injured,  a  prima  fade  case 
for  recovery  would  be  made  upon  proof  of 
failure  to  give  the  statutory  warning  with- 
out reference  to  the  rate  of  speed  at  which 
the  machine  Is  being  driven. 

The  question,  therefore,  is  whether,  in  view 
of  the  provisions  of  this  act  of  the  General 
Assembly,  the  plaintiff  made  out  a  case  which 
entitled  her  to  recover.  In  considering  this 
question  it  must  be  borne  in  mind  that,  so 
far  as  this  court  is  concerned,  the  jury  set- 
tles absolutely  all  disputed  issues  of  fact  If 
one  witness  testifies  to  a  single  fact  which 
supports  the  verdict,  this  court  has  no  pow- 
er to  interfere,  unless  an  error  of  law 
has  been  committed,  even  though  a  hundred 
witnesses  testify  to  a  contrary  state  of  facts. 
The  plaintiff  testified  that  she  was  driving 
along  the  public  highway  at  or  very  near  a 
public  road  crossing  near  the  town  of  Tenn- 
ille,  at  a  place  where  an  electric  light  was 
shining  brightly;  that  she  did  not  hear  any 
signal  from  the  automobile;  that  when  the 
machine  struck  the  wagon  it  knocked  the 
wagon  round  in  the  road  and  broke  the 
wagon,  and  knocked  down  the  mule  hitched 
to  it,  threw  the  plaintiff  down  in  the  wagon, 
and  injured  her  in  the  back  and  side  and 
head,  breaking  the  coupling  pole  attached  to 
the  wagon.  When  first  on  the  stand  the 
plaintiff  testified  that  the  lights  on  the  au- 
tomobile were  burning,  but  when  recalled 
at  a  later  stage  of  the  trial  she  testified  as 
follows:  "There  was  but  one  light  on  Mr. 
Sheppard's  machine  at  the  time  of  the  acci- 
dent, and  it  was  so  dim  that  it  appeared  to 
be  several  hundred  yards  from  us  when  I 
first  saw  it,  and  actually  ran  into  us  before 
we  knew  it  was  anyways  close  to  us.  It 
ran  Into  us  almost  simultaneously  with  my 
seeing  it,  and  was  actually  Into  us  before  I 
realized  how  close  they  were  on  us."  The 
defendant  himself,  wMle  denying  that  he 
was  running  at  an  excessive  rate  of  speed, 
and  averring  that  his  automobile  had  prop- 
er lights  displayed  in  front  of  it,  testified 
that  when  he  saw  the  plaintiff  he  gave  a 
signal  of  his  approach,  sounding  the  horn, 
I  and  that  when  he  saw  the  wagon  he  was 
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rmmlng  about  6  miles  an  hour.  He  further 
tesUfled  that  his  machine  waa  In  "Inter- 
mediate" gear,  and  that  In  that  gear  It  was 
Impossible  to  run  his  car  up  the  grade  at 
that  point  on  the  highway  at  a  greater  speed 
than  10  miles  an  hour.  There  was  no  evi- 
dence to  support  the  allegation  that  the  de- 
fendant was  Intoxicated.  The  act  of  Intoxi- 
cation would  not  be,  In  and  of  Itself,  such 
negligence  as  to  authorize  recovery.  It  might 
be  pleaded  and  proved  by  way  of  Inducement, 
for  the  purpose  of  Illustrating  the  negligent 
conduct  alleged  against  the  defendant;  but 
if  one,  even  though  Intoxicated,  should  drive 
hla  machine  in  a  proper  manner  and  observe 
the  rules  and  regulations  prescribed  by  the 
act  of  1910,  an  Injury  Inflicted  by  hla  ma- 
chine would  not  render  him  liable  merely  be- 
cause he  may  have  been  unden  the  Influence 
of  IntozlcantB  at  the  time  the  Injury  occur- 
red. 

In  the  present  case  the  preponderance  of 
evidence  was  In  favor  of  the  def aidant,  and 
tended  to  disprove  every  allegation  of  negli- 
gence set  forth  In  the  petition;  but,  without 
reference  to  other  allegations  of  negligence, 
there  was  some  evidence  to  support  the  aver- 
ment that  the  defendant  did  not  have  dis- 
played on. his  automobile  such  a  light  as  is 
described  In  the  act  of  1910,  and  the  Jury 
were  authorized  to  find  that  this  omission 
contributed  to  the  injury  sustained  by  the 
plaintiff.  An  effort  was  made  to  impeach 
the  plaintiff  by  evidence  of  contradictory 
statements  previously  made;  but  it  was  ex- 
clusively a  question  for  the  Jury  as  to  wheth- 
er they  would  believe  the  plaintiff,  notwlth- 
atandlng  she  was  thus  contradicted,  or  would 
credit  the  testimony  of  the  witnesses  brought 
to  Impeach  her.  Where  there  is  any  evi- 
dence, or  any  legitimate  Inference  dedudble 
from  any  evidence,  which,  under  any  theory 
of  law,  will  support  a  verdict  returned  by 
the  Jury,  this  court  has  no  power  to  inter- 
fere, unless  some  material  error  of  law  has 
been  committed. 

No  such  error  having  been  committed  In 
the  present  case,  it  follows  that  the  Judg- 
ment overruling  the  motion  for  new  trial 
must  be  affirmed. 

(11  Ga.  App.  353) 

BEAGLES  V.  AUGUSTA  RY.  &  ELECTRIC 

CO.  (No.  4,133.) 

(Court  of  Appeals  of  Georgia.    July  23,  1912.) 

(SyUahii9  Inf  ^he  Court,) 

1.  New  Trial  (||  132,  166*)— Pboceedinos 
TO  Pboottbi— C/ONhnuancb— Bbisf  of  Evi- 
dence. 

A  motion  for  a  new  trial  was  timely  filed 
during  the  term  at  which  the  trial  was  had, 
and  a  hearing  thereon  was  fixed  for  a  day  in 
vacation,  and,  when  the  motion  was  filed,  an  or- 
der was  granted  giving  the  movant  until  the 
hearing  of  the  motion^  whether  it  should  take 
place  on  the  day  set  m  the  order  or  at  some 
subsequent  date,  in  which  to  prepare  and  pre- 
sent for  approval  a  brief  of  tiie  evidence,  and 


on  the  day  as  fixed  by  the  original  order  the 
hearing  of  the  motion  was  continued  by  an  or- 
der to  another  date,  "under  all  the  terms, 
rii^hts,  and  privileges  contained  in  the  said 
original  order,"  and  on  the  latter  date  the 
hearing  of  the  motion  was  again  postponed  to  a 
later  date,  "under  all  the  terms,  rights  and 
privileges  contained  in  the  said  originiu  order." 
Held,  on  the  dates  to  which  the  hearing  of  the 
motion  had  been  postponed  the  presiding  judge 
had  full  jurisdiction  of  the  motion  and  full  dis- 
cretionary power  to  continue  the  hearing  of  the 
motion  from  time  to  time,  and  there  was  no 
error  nor  abuse  of  his  discretion  In  refusing  to 
sustain  a  motion  to  dismiss  the  motion  for 
a  new  trial  on  the  ground  that  no  brief  of  the 
evidence  had  been  presented  on  the  day  set  for 
the  approval  of  the  court. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  U  273-275,  316;  Dec  Dig.  H  132, 
156.*] 

2.  New  Trial  (|  132*)  —  Pbooebdihos  to 
Pbocube— Brief  or  Evidbnc»— Dibobbkioh 
OF  Court. 

Whether  the  movant  was  gnilty  of  laches 
in  preparing  and  presenting  for  the  approval  of 
the  court  a  brief  of  the  evidence  by  the  timo 
fixed  in  the  last  order  for  the  hearing  of  the 
motion  for  a  new  trial  was  a  matter  to  be  de- 
termined by  the  trial  judge.  James  v.  John 
Flannery  Co.,  6  Ga.  App.  811,  66  S.  B.  163. 
and  dUtions;  Ward  v.  Ward,  134  Ga.  714.  6d 
S.  E.  478,  and  citations. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  n  273-275;   Dec  Dig.  f  132.*] 

Error  from  atj  Court,  Richmond  Coun- 
ty; Wm.  F.  Eve,  Judge. 

Action  between  Geo.  W.  Beagles  and  the 
Augusta  Rallwsy  ft  Electric  Company. 
From  the  Judgment,  Beagles  brings  error. 
Affirmed. 

Isaac  &  Peebles,  Jr.,  and  Thos.  F.  Harri- 
son, both  of  Augusta,  for  plalntifl  In  ernw. 
Boykln  Wright  and  Geo.  T.  Jadcson,  both 
of  Augusta,  for  defendant  tn  error* 

EEILL,  0.  J.    Judgment  affirmed. 


(10  Oa.  App.  149) 
GRUSIN  T.  STATE.    (No.  3,682.) 

(Court  of  Appeals  of  (Georgia.    Nov.  20,  1911.) 

(Syttahus  hy  the  Court.) 

1.  CaiMiNAL  Law  (I  690*)— CoNrnfUANOB— 
—  Grounds  —  Diligence  of  Appucant  — 
dlscbetion  op  coubt. 

There  was  no  abuse  of  discretion  in  over- 
ruling the  motion  for  a  continuance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I.aw.  Cent  Dig.  ||  1316,  1317;  Dec  Dig.  f 
590.*] 

2.  Revikw  of  Evidence. 

The  evidence  amply  authorizes  the  verdict 
of  guilty,  and  no  error  of  law  appears. 

(Additional  SyllahuM  hy  EditoHal  Btaf.) 

3.  Intoxicatino  Liquobs  (|  230*)— Cbiminai. 
pBOfiEouTioNs  ~  Admissibility  of  Evi- 
dence. 

In  a  prosecution  for  violating  the  prohibi- 
tion law,  testimony  of  a  police  officer  that  he 
gave  a  person  $1  to  see  if  he  could  buy  some 
whisky,  and  that  he  went  and  returned  with  a 
bottle  of  whisky  and  another  bottle  half  full, 
was  admissible  in  connection  with  testimony  of 
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the  person  referred  to  as  to  havinir  delivered  the 
whiskj. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  S  290;  Dec.  Dig.  §  230.*J 

4.  Witnesses  (|  240*)— Examination— Lead- 
ing Questions— DiscBETioN  of  Court. 
The  allowance  of  a  leading  question  is  a 

matter  within  the  discretion  of  the  trial  judge. 
[Ed.   Note. — For  other  cases,  see   Witnesses, 

Cent  Dig.  {  795;    Dec.  Dig.  {  240.*] 

6.  Criminal   Law    (|   686*)— Triai^— Reckp- 
TioN  OF  Evidence— Reopening  Case. 

Reopening  a  case  for  the  reception  of  ad- 
ditional evidence  is  discretionary  with  the  trial 
court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1619, 1620,  1625,  1626;  Dec 
Dig.  I  686.*]      . 

6.  Intoxicatiho  Liquors  (I  230*)— Criminal 

PBOSSOUTION8*-ADMI88IBILI(rT       Ot       EVI- 
DBNCa 

Where  a'  warrant  for  arrest  for  the  sale 
of  intoxicating  liquors  was  issued  on  February 
20th,  testimony  tnat  defendant  sold  whisky  to 
the  witness  on  February  20th  in  connection  with 
hla  positive  testimony  that  the  sale  was  on  Sun- 
day, when  in  fact  the  calendar  showed  that  that 
date  was  on  Monday,  was  admissible;  the  jury 
being  authorized  to  believe  that  he  was  correct 
aa  to  the  day  of  the  week,  but  that  the  sale 
was  on  the  19th. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liqnors,  Cent  Dig.  |  290;  Dec.  Dig.  |  230.*] 

7.  Criminal  Law  (|  762*)— Triait-Instruo- 
TI0N8— Opinion  as  to  Facts. 

In  a  prosecution  for  violating  the  prohibi- 
tion law,  an  instruction  that  if  the  jury  found 
that  defendant  carried  on  any  mercantile  busi- 
ness or  a  "near  beer''  establishment,  and  that 
he  had  prohibited  liquors  at  his  **near  beer" 
saloon,  he  would  be  guilty  of  violating  the  law, 
and  that  that  makes  the  crime  complete,  was 
not  objectionable  as  an  intimation  of  opinion  as 
to  the  facts  by  the  last  statement 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1731.  1750, 1754, 1758, 1759, 
1769;  Dec.  Dig.  {  762.*1 

Error  from  City  Court  of  Richmond  Comi- 
ty;  W.  F.  Eve,  Judge. 

J.  Grusln  was  convicted  of  violating  the 
prohibition  law,  and  brings  error.    Affirmed. 

Isaac  S.  Peebles,  Jr.,  for  plaintiff  in  error. 
J.  C.  C.  Black,  SoL,  and  John  li.  Graham, 
for  the  State. 

BUSSELL,  J.  Orusin  was  convicted  under 
an  accusation  charging  him  with  having  vio- 
lated the  prohibition  law  by  selling  intoxi- 
cating liquors,  and  by  keeping  such  liquors 
on  hand  at  his  place  of  business.  He  ex- 
cepts to  the  refusal  of  a  new  trial. 

As  to  the  general  grounds  of  the  motion 
for  a  new  trial,  it  is  sufficient  to  say  that 
there  was  proof  that  on  the  day  alleged  in 
the  accusation  a  policeman,  who  searched 
the  grocery  store  and  adjoining  *'near  beer*' 
saloon  of  the  accused,  found  in  both  places 
a  large  quantity  of  whisky  in  bottles,  enough 
to  make  a  wagon  load,  and  that  the  accused 
begged  him  not  to  take  it  all,  but  to  take 
"just  enough  to  make  out  a  good  case,"  and 
that  others  testified  to  both  the  keeping  and 


the  frequent  selling  of  Intoxicating  liquors 
by  the  accused  at  his  place  of  business. 

[1]  The  next  ground  of  the  motion  for  a 
new  trial  Is  that  the  court  refused  the  de- 
fendant a   continuance  upon   the   following 
showing:     The  defendant  testified   that  he 
was  arrested  and  was  required  to  sign  two 
appearance  bonds,  one  for  his  appearance  be- 
fore the  recorder  of  the  city  of  Augusta  on 
the  charge  of  violating  the  city  ordinance  as 
to  keeping  liquor  on  hand  for  illegal  sale, 
the  other  for  his  appearance  at  the  city  coiurt 
on  the  charge  of  violating  the  state  prohibi- 
tion law;    that  he  understood  that  his  trial 
before  the  recorder  was  for  the  purpose  of 
determining  not  only  as  to  violation  of  the 
city  ordinance,  but  also  as  to  whether  there 
was  sufficient  evidence  to  bind  him  over  to 
the  city  court,   the  recorder   being  also   a 
committing  officer;   that  the  trial  before  the 
recorder  resulted   in  his  dismissal,  and  he 
was  under  the  impression  that  this  dismis- 
sal carried  with  it  a  dismissal  of  the  state 
charge;   that  at  the  March  term  of  the  city 
court,  at  which  the  motion  for  a  continuance 
was  made,  he  looked  over  a  list,  of  the  cases 
assigned  for  that  term,  published  in  one  of 
the  daily  newspapers  of  the  city,  and  his 
case  was  not  listed  there;  that  he  was  noti- 
fied the  day  before  the  trial  that  his  case 
would  come  up  about  8  o*clock  in  the  after- 
noon, and  he  immediately  employed  counsel 
to  defend  him;    that  "there  was  a  witness, 
Annie  Spires,  in  Columbia  county,  Gki.,  who 
was  present  on  the  Sunday  that  John  Bird 
contended  that  he  bought  whisky  from  de- 
fendant, and  who  would  have  testified  that 
defendant  sold  no  whisky,  but  he  had  not 
had  an  opportunity  to  procure  said  witness 
at  the  present  trial,  and  had  not  had  an  op- 
portunity to  prepare  his  defense."    The  de- 
fendant's counsel  stated  that  he  could  not 
safely  go  to  trial,  owing  to  the  fact  that  he 
was  employed  the  day  before  in  the  after- 
noon, and  had  not  had  an  opportunity  to  ex- 
amine the  witnesses.    Although  the  accusa- 
tion had  been  drawn  a  week  before  the  trial, 
and  the  case  had  been  assigned  for  trial,  the 
solicitor  did  not  sign  the  accusation  until 
the  night  before  the  trial.     It  was  testified 
that  the  defendant's  bondsman  had  been  no- 
tified several  days  before  the  case  came  up 
for  trial  that  it  would  be  tried.    The  defend- 
ant denied  that  he  had  received  notice  from 
his   bondsman,   but  it   is   stated    that   "his 
bondsman  had  called  up  his  place  and  stated 
that  said  case  would  be  tried  on  the  14th  of 
April,  and  told  his  clerk,  who  notified  de- 
fendant'*    The  trial   was   on   the   20th   of 
April.    The  warrant  on  which  the  accusation 
was  based  was  sworn  out  on  the  20th  of 
February,  and  its  Issuance  was  immediately 
followed  by  his  arrest  and  the  giving  of  the 
bond  by  which  he  obligated  himself  to  ap- 
pear at  the  March  term  of  the  court  to  an- 
swer this  charge.     There  was  no  abuse  of 
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diacretlon  In  refuslnc  a  continuance  on  tlUa 
state  of  facts.  "The  party  making  an  ap- 
plication for  a  continuance  must  show  that 
he  has  used  due  diligence.*'  Penal  Code 
1910,  I  991.  It  can  hardly  be  seriously  con- 
tended that  this  defendant  used  due  dili- 
gence, when,  Instead  of  regarding  the  re- 
quirement of  his  appearance  bond  and  mak- 
ing due  inquiry  as  to  his  case  in  the  state 
court,  he  assumed  that  he  was  relieved  from 
any  further  duty  in  the  matter  by  the  dis- 
missal of  a  different  charge  against  him  in  a 
municipal  court  and  by  the  fact  that  the  re- 
corder did  not  bind  him  over  upon  a  charge 
which  he  had  already  given  bond  to  answer 
in  the  state  court,  or  tliat  he  was  entitled  to 
rely  upon  a  newspaper  report  which  did  not 
mention  his  case  in  giving  a  list  of  cases  as- 
signed for  trial*  especially  when  '*his  bonds- 
man had  called  up  his  place  and  stated  that 
said  case  would  be  tried  on  the  14th  of 
April,"  which  date  was  six  days  before  the 
date  of  the  trial,  **and  told  his  clerk,  who 
notified  defendant"  It  was  his  own  foult 
if  his  counsel  did  not  have  sufficient  time  to 
prepare  his  defensa  Moreover,  it  appears 
that  after  the  employment  of  counsel,  there 
was  a  part  of  a  day,  a  night,  and  until  3 
o'clock  in  the  afternoon  of  the  next  day,  in 
which  to  prepare  for  trial.  It  does  not  ap- 
pear that  his  counsel  was  ill  or  occupied 
with  other  cases.  The  witnesses  were  few, 
and  there  is  nothing  to  indicate  that  in  the 
development  of  the  facts  anything  would 
have  been  gained  for  the  defendant  by  delay, 
or  that  he  was  not  as  well  defended  as  he 
would  have  been  if  a  postponement  had  been 
granted.  Only  one  of  his  witnesses  was  ab- 
sent, and  the  statement  that  he  "had  not 
had  an  opportunity  to  procure  said  witness 
at  the  present  trial"  falls  short  of  the  show- 
ing required  by  Penal  Code  1910,  |  987.  Be- 
sides, it  seems  that  her  testimony  would 
have  been  of  merely  negative  character,  and 
would  have  related  to  but  one  sale,  and  the 
case  was  abundantly  made  out  by  proof  as 
to  other  sales  and  as  to  the  keeping  of  liq- 
uor. Injury  to  the  accused  must  clearly  ap- 
pear before  a  reversal  will  be  granted  for 
refusal  to  postpone.  Hightower  v.  State,  9 
Ga.  App.  236,  70  S.  B.  1022. 

[8]  It  is  complained  that  the  court  erred 
in  admitting  testimony  of  Britt,  a  police  of- 
ficer, as  follows:  "Gus  Hughes  and  Felix 
Apperson  brought  that  whisky  to  me  at  the 
police  headquarters.  I  have  tasted  pretty 
near  all  kinds  of  gin,  and  it  is  intoxicating. 
I  gave  Gus  Hughes  $1  to  see  if  he  could  buy 
some  whisky.  He  remained  away  probably 
three-quarters  of  an  hour  or  an  hour,  when 
he  returned  and  brought  me  that  bottle  of 
whisky  and  another  bottle  half  full."  The 
sole  objection  made  to  this  testimony  was 
that  ''any  sayings  had  out  of  the  presence  of 
the  defendant  would  not  be  binding  upon 
the  defendant,  and  were  hearsay."  This  tes- 
timony, however,  does  not  give  any  sayings; 


and  it  was  clearly  admissible  la  connectioii 
with  the  testimony  of  Gus  Hughes  as  to  his 
having  delivered  to  this  witness  whisky 
which  he  had  bought  from  the  defendant 
with  $1  which  had  been  given  to  him  by  the 
witness  for  that  purpose. 

[4]  The  allowance  of  a  leading  question,  as 
to  which  complaint  is  made  in  the  sixth 
ground  of  the  motion  for  a  new  trial,  was 
a  matter  within  the  discretion  of  the  trial 
Judge. 

John  Bird  testified  to  a  sale  of  whisky  by 
the  defendant  to  one  Stetson  on  "the  20th  of 
last  February."  This  testimony  was  objected 
to  (1)  because  it  was  not  offered  until  after 
the  state  had  made  out  its  main  case  and 
rested,  and  the  defendant  had  put  in  his  evi- 
dence, and  it  was  not  in  rebuttal,  but  relat- 
ed to  a  separate  criminal  transaction  from 
the  one  made  out  in  the  main  case;  and  (3) 
because  it  was  irrelevant,  the  date  of  the 
warrant  being  the  20th  of  February,  and  it 
being  incumbent  on  the  state  to  show  that 
the  sale  occurred  prior  to  the  issuing  of  the 
warrant. 

[6]  Beopening  the  case  for  the  reception 
of  additional  evidence  was  discretionary 
with  the  court;  and  the  defendant  was  not 
surprised  by  this  testimony,  for  a  postpone- 
ment of  the  case  had  been  asked  before  the 
trial  began,  in  order  to  procure  a  witness  to 
rebut  it 

[6]  As  to  the  date  of  the  sale,  the  witness 
testified  positively  that  the  day  was  Sunday. 
The  calendar  shows  that  the  20th  of  Febru- 
ary was  on  Monday.  The  Jury  were  author- 
ized to  believe  that  he  was  correct  as  to  the 
day  of  the  week  and  in  error  as  to  the  day 
of  the  month;  that  is,  that  the  date  of  this 
sale  was  the  19th,  instead  of  the  20th.  Ths 
Judge  instructed  them  that  they  could  not 
consider  any  sale  occurring  after  the  swear- 
ing out  of  the  warrant. 

[7]  There  is  no  merit  in  the  contention 
that  the  statute  forbidding  the  expression  or 
intimation  of  an  opinion  by  the  court  as  to 
the  facts,  in  charging  the  Jury,  was  violat- 
ed by  the  statement,  '*that  makes  the  crime 
complete,"  etc.,  in  the  following  instruction: 
"If  you  find  that  he  carried  on  any  mercan- 
tile business  or  carried  on  a  'near  beer'  es- 
tablishment, and  that  he  had  prohibited  liq- 
uors at  his  'near  beer*  saloon,  then  he  would 
be  guilty  of  violating  the  law,  even  if  there 
is  no  evidence  of  a  sale  or  giving  away. 
That  makes  the  crime  complete — Shaving  it 
at  his  place  of  business."  Beading  in  con- 
nection with  its  immediate  context  the  ez« 
tract  from  the  instructions  of  the  court  on 
the  effect  of  evidence  of  good  character,  it  is 
not  subject  to  the  objection  made  in  the  mo- 
tion for  a  new  trial.  Besides,  there  was  no 
evidence  on  which  to  base  a  charge  on  this 
subject 

There  is  no  other  ground  requiring  a  new 
trial. 

Judgment  affirmed. 
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L.  L.  Thomas,  of  GlennviHe,  and  Hines  & 
Jordan,  of  Atlanta,  for  plaintiff  in  error. 
Way  &  Burkhalter,  of  Reldsville,  for  defend- 
ants in  error. 

LUMPKIN,  J.  [1]  The  provision  contain- 
ed in  the  de«d,  and  which  is  set  out  In  the 
first  headnote,  created  a  condition  subse- 
quent, not  a  limitation.  Shannon  v.  Fuller, 
20  6a.  666;  Moss  y.  Chappell,  126  6a.  Id6 
(5),  54  S.  E.  968,  11  L.  R.  A.  (N.  S.)  398;  CMl 
Code,  S  3717. 

[2]  If  the  grantee  voluntarily  failed  or  re- 
fused to  comply  with  such  condition  in  the 
deed,  the  grantor  had  a  right  of  re-entry  for 
condition  broken.  He  was  not  obliged  to  de- 
clare a  forfeiture  or  to  re-enter.  The  evi- 
dence tended  to  show  at  least  some  degree 
of  care  and  maintenance  furnished  to  him 
and  his  wife.  If  It  was  not  a  full  compli- 
ance with  the  obligation  resting  upon  the 
grantee,  the  grantor  could,  If  he  chose,  ac- 
cept it  as  a  sufficient  compliance  and  waive 
the  forfeiture.  It  cannot  be  declared,  howev- 
er, as  an  arbitrary  rule  that  the  mere  failure 
of  the  grantor  to  re-enter  or  to  bring  suit 
before  his  death  amounted  to  a  waiver.  By 
way  of  illustration,  if  in  such  a  case  the 
grantor  became  Insane  or  imbecile,  or  was 
upon  a  lingering  bed  of  sickness  before  his 
death,  his  failure  to  take  action  might  not 
evidence  an  intention  to  waive  a  breach  of 
the  condition.  The  mere  fact  that  the  gran- 
tor did  not  bring  suit  before  his  death  is 
not  conclusive  evidence  of  a  waiver..  But  if 
he  did  waive  any  breach  of  condition  that 
might  have  existed,  his  waiver  would  bind 
his  administrator  and  his  heirs.  If  he  did 
not  waive  any  breach  of  the  condition  which 
may  have  existed,  the  right  of  re-entry  or 
recovery  would  survive  him. 

3, 4.  The  third  and  fourth  headnotes  need 
no  elaboration. 

[6]  5.  The  action  was  brought  by  the  ad- 
ministrator of  the  deceased  grantor  against 
the  grantee.  The  basis  of  It  was  that  the 
grantee  had  voluntarily  failed  to  supply  the 
care  and  maintenance  for  which  he  was  ob- 
ligated under  the  terms  of  the  deed,  and  had 
thus  committed  a  breach  of  the  condition 
subsequent  contained  therein.  The  grantee 
was  allowed,  over  objection,  to  testify,  In 
substance  that  he  had  complied  with  the  ob- 
ligation, and  to  give  various  instances  In 
which  he  had  furnished  such  care  and  main- 
tenance to  the  grantor.  This  was  error. 
Parker  v.  Ballard,  123  6a.  441  (1),  51  S.  B. 
465;  Civil  Code,  §  5858,  par.  1;  Acts  1900,  p. 
57.  The  furnishing  of  care  and  maintenance 
by  the  grantee  to  the  grantor  was  a  trans- 
action between  the  two.  The  grantee  was 
no  more  competent  to  testify  to  this  than  If 
the  question  had  been  whether  he  paid  the 
grantor  a  pecuniary  consideration.  The  dis- 
tinction between  transactions  with  a  deceas- 
ed person  and  Independent  facts  In  no  way 
involving  transactions  with  such  persons  is 
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WILK£S  V.  GROOVER  et  al. 

<Supreme  Court  of  Georgia.     July  11,  1912.) 

(ByllaJmM  by  the  Court,) 

L  Deeds  (|  144*)  —  Constbuction  —  Condi- 
TioK  Subsequent  ob  Limitation. 

An  owner  of  land  conveyed  it  by  warranty 
deed  to  his  grandson,  upon  the  expressed  con- 
sideration of  natural  love  and  affection  "and 
in  consideration  of  support  and  maintenance  of 
the  said  [grantor]  and  his  wife.'*  The  deed  con- 
tained this  clause:  "It  is  further  provided 
herein  that  should  the  said  [grantee]  volun- 
tarily refuse  and  fail  to  care  for  and  maintain 
the  said  [grantor)  and  his  wife,  that  tliat  fact 
will  cancel  annul,  and  void  this  deed."  Held, 
that  the  provision  as  to  avoidance  created  a 
condition  subsequent. 

[Ed.  Note.—For  other  cases,  see  Deeds,  Gsnt 
Dig.  §1  469,  470,  472;   Dec  Dig.  |  144.*] 

2.  Deeds  (|9  160,  166*)— Condition  Subse- 
quent—W.aievsb. 

The  grantor  having  survived  his  wife,  if 
the  grantee  did  not  comply  with  the  condition 
as  to  maintenance,  the  grantor  had  the  right  to 
enter  and  repossess  himself  of  the  land,  if  he 
saw  fit  to  do  so.  But  he  could  waive  such 
right;  and,  if  he  accepted  such  partial  support 
as  was  given  as  being  a  compliance  and  waived 
a  forfeiture,  after  his  death,  his  administrator 
could  not  recover  tbs  laud  from  ths  grantee. 

[Ed.  Note.— For  other  c^ses,  see  Deeds, 
Gent  Dig.  i|  521,  522-625;   Dec.  Dig.  fl  165, 

8.  Tbiaii  (I  255*)— iNSTBUonoNS— Necbssitt 
FOB  Request. 

The  exceptions  as  to  failure  to  charge,  in 
the  absence  of  requests,  are  without  merit. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  II  627-441;  Dec  Dig.  |  255.*] 

4.  Appeal  and  Ebbob  (I  273*)— Pbesentino 
Questions  in  Tbial  Ooubt— Reception  of 
Bvidbnce. 

An  exception  that  the  court  did  not  rule 
out  certain  evidence,  without  showing  what  ob- 
jection was  made  thereto  when  offered,  fur- 
nishes no  ground  for  reversal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  H  1620-1680,  1764;  Dec 
Dig.  I  278:*  Trial.  Gent  Vig.  H  256,  257, 
689,  690,  694-696.] 

5.  WlTNBBSBfl  (I  159*)— GOMPETENCT— TBSn- 
MONT  AS  TO  TBANSAOTIONS  WITH  DECEDENT. 

Where  a  deed  was  made  which  contained 
the  provision  stated  in  the  first  headnote  above, 
and,  after  the  death  of  the  grantor,  his  admin- 
istrator filed  a  petition  against  the  grantee,  al- 
leging that  the  latter  had  voluntarily  failed  and 
refused  to  care  for  and  maintain  the  grantor 
and  his  wife  and  seeking  to  have  the  deed  can- 
celed, and  to  recover  possession  of  the  prem- 
ises with  mesne  profits  and  damages  on  account 
of  the  cutting  and  removing  of  timber  there- 
from, the  grantee  was  not  a  competent  wit- 
ness to  testify  as  to  what  care  and  mainte- 
nan,ce  he  had  furnished  to  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |§  664,  666-669^  671-682;  Dec  Dig. 
i  159.*] 

Error  from  Superior  Court,  Liberty  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Action  by  A.  C.  Wilkes,  administrator, 
against  James  J.  Groover  and  others.  Judg- 
ment for  defendants,  and  plaintifiP  brings  er- 
ror.   Reversed. 
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pointed  out  In  Nngent  v.  Watkins,  129  6a. 
382,  58  S.  E.  888.  The  Oode  provision  just 
referred  to  must  be  considered  in  connection 
with  the  act  of  1900,  supra. 

The  decision  in  Horton  y.  Smith,  115  Ga. 
66,  41  S.  E.  253,  in  no  way  conflicts  with 
the  ruling  now  made.  In  that  case  the  gran- 
tor in  a  deed  brought  a  suit  against  the  ad- 
ministrator of  the  grantee  to  recover  for 
an  alleged  violation  of  a  contract  to  support 
the  plaintiff.  Pending  the  action  the  plain- 
tiff died,  and  his  administrator  was  made 
a  party.  Two  of  his  children,  who  were  not 
parties  to  the  suit,  though  interested  in  the 
result,  were  held  competent  to  testify  that 
the  defendant  had  not  furnished  support 
and  maintenance  to  their  father.  This  in 
no  way  involved  any  transaction  between  the 
defendant  and  the  witnesses,  but  between 
the  defendant  and  another  person.  The  case 
arose  prior  to  the  act  of  1900,  and  was  not 
affected  by  It. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(138  Oa.  282) 

BUIOK  MOTOR   CO.   v.  THOMPSON. 
(Supreme  Court  of  Georgia.     June  13,  1912.) 

(Syllabus  hy  the  Court.) 

1.  CoNTKACTS  (§  57*)— Requisites  and  Va- 
UDiTT— Mutuality. 

If  mutual  promises  are  relied  on  as  a  con- 
sideration to  support  a  contract,  the  obliga- 
tions of  the  contract  must  be  mutually  bindmg 
upon  the  respective  parties. 

[B3d.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  f|  345,  352,  353;   Dec.  Dig.  |  57.*] 

2.  Contracts  (§  10*)— Requisites  and  Va- 
lidity—Mutuality. 

If  parties  agree  that  one  will  buy  and 
the  other  sell  articles  of  a  certain  character 
at  stated  prices,  without  specifying  any  num- 
ber or  amount  of  such  articles^  leaving  the 
purchaser  to  give  orders,  the  givmg  of  an  or- 
der or  orders  for  certain  things  included  in 
the  offer  to  sell,  before  its  withdrawal  or  ter- 
mination, makes  a  contract  as  to  the  things  so 
ordered,  and  the  contract  is  no  longer  uni- 
lateral as  to  them. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §|  21-40;    Dec  Dig.  f  10.*] 

8.  Sales  (§  411*)— Remedies  of  Parties- 
Action  FOR  Breach  of  Contract— Plead- 
ing. 

A  corporation  manufacturing  automobiles 
wrote  to  a  person,  agreeing  that  not  later  than 
a  fixed  date  it  would,  "conditions  permitting," 
supply  him  with  goods  of  its  manufacture  at 
certain  specified  prices,  that  it  was  agreed 
that  such  person  should  not  sell  the  cars  out- 
side of  a  certain  county,  that  the  contract 
could  be  terminated  upon  10  days'  written  no- 
tice, that  he  should  make  reports  of  sales 
made  by  him,  and  that  the  receipt  of  $2(X) 
was  acknowledged  as  a  deposit,  to  be  retained 
by  the  company  and  returned  to  the  other  par- 
ty at  the  termination  or  cancellation  of  the 
contract,  provided  a  full  and  complete  settle- 
ment of  all  accounts  due  to  the  company  had 
been  made.  An  acceptance  of  this  agreement 
was  written  under  the  communication  of  the 
company,  and  signed  by  the  person  to  whom  it 
was  addressed.  Held  that,  in  a  suit  for  a 
breach  of  contract  in  failing  and  refusing  to 


furnish  cars  ordered  by  such  person  from  the 
company,  it  was  not  incumbent  on  the  plaintiff 
to  allege  and  prove  that  conditions  permitted 
the  defendant  to  supply  him  with  the  machines 
ordered. 

(a)  A  petition  which  alleged  such  a  breach 
of  contract,  and  that  the  company  had  fre* 
quently  promised  to  send  the  automobiles,  but 
had  finally  failed  and  refused  so  to  do,  was 
not  demurrable,  on  the  ground  that  it  failed 
to  allege  that  conditions  permitted  the  defend- 
ant to  do  so. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1161-1164;    Dec.  Dig.  |  411.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  EUls,  Judge. 

Action  by  D.  V.  Thompson  against  the 
Bulck  Motor  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

D.  V.  Thompson  brought  suit  against  the 
Bulck  Motor  Company.  The  petition  con- 
tained two  counts.  The  first  alleged  substan- 
tially as  follows:  The  defendant  entered  in- 
to a  contract  with  the  plaintiff,  of  which  a 
copy  was  attached  to  the  petition.  The  plain- 
tiff deposited  the  $200  specified  In  the  con- 
tract, and  became  the  sales  agent  for  de- 
fendant In  Mitchell  county,  and  at  once  open- 
ed an  agency  for  the  sale  of  automobiles,  and 
devoted  his  time  to  securing  orders  therefor. 
He  was  not  to  be  paid  any  salary,  but  was  to 
receive,  for  the  orders  seculred  or  which 
could  be  secured  by  him,  the  difference  be- 
tween the  "list"  and  ''price**  figures,  as  shown 
on  the  contract  Where  no  "quantity  limit** 
was  placed  upon  a  particular  model,  the 
orders  which  he  could  secure,  and  the  num- 
ber of  such  models  which  the  defendant 
should  deliver,  were  not  limited.  A  list  was 
set  out,  stating  certain  orders  which  the 
plaintiff  sent  to  the  defendants  during  the 
months  of  April  to  July,  1909,  Inclusive,  to- 
gether with  the  model  for  which  each  order 
was  given,  the  "price,*'  and  the  amount  of 
compensation  claimed  upon  such  orders,  re- 
spectively. At  various  times  the  defendant 
promised  to  have  the  cars  shipped.  In  order 
that  they  might  be  delivered  to  the  pur- 
chasers, but  finally  failed  and  refused  to  de- 
liver them,  thus  breaking  Its  contract  The 
plaintiff  could  have  made  three  additional 
sales,  described,  had  the  defendant  complied 
with  Its  contract  He  did  not  actually  send 
In  the  orders  and  make  the  sales,  because  the 
defendant  had  broken  Its  part  of  the  con- 
tract and  did  not  ship  the  machines  for 
which  orders  had  previously  been  sent  In. 
The  plaintiff,  In  endeavoring  to  get  the  de- 
fendant to  comply  with  its  part  of  the  con- 
tract and  ship  the  cars  for  which  he  had  se- 
cured orders,  incurred  an  expense  of  $60  on 
account  of  trips  to  Atlanta.  Damages  were 
laid  at  $2,260.  The  second  count  differed 
from  the  first  In  alleging  that  the  defend- 
ant wrote  to  the  plaintiff  a  letter  on  August 
14,  1909,  after  the  date  for  the  expiration 
of  the  contract  by  Its  terms  (July  31st),  ex- 
tending the  time,  and  that  he  accepted  the 
proposition  contained  In  this  letter.     All  of 
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the  orders  sent  by  him  to  the  defendant 
were  within  the  time  thus  extended,  though 
some  of  them  were  after  August  31st.  The 
other  allegations  were  similar  to  those  in  the 
first  count,  including  the  averment  that  the 
defendant  at  various  times 'promised  to  have 
the  cars  shipped,  in  order  that  they  might 
be  delivered,  but  finally  failed  and  refused 
to  do  so. 

The  contract  relied  on  was  headed  "Mem- 
orandum," and  was  dated  January  21,  1909. 
It  was  directed,  like  a  letter,  to  "D.  V. 
Thompson,  Pelham,  Ga."  It  proceeded  as 
follows:  "Until  further  advised,  but  not  later 
than  July  31,  1909,  provided  the  handling  of 
your  business  Is  not  in  conflict  with  policy 
of  our  company,  the  Bulck  Motor  Company, 
will,  the  conditions  permitting,  supply  you 
with  goods  of  its  manufacture,  herein  de- 
scribed by  letter  and  number  (and  more  par- 
ticularly described  in  its  1909  catalogue),  at 
the  following  prices  and  terms."  Then  fol- 
lowed a  list,  of  which  the  following  item 
will  serve  as  an  illustration: 

ModeL  List  Price.  Quantity    Limit 

F.  11260.00.        9800.00.  S. 

It  then  contained  the  following:  "It  Is 
expressly  understood  and  agreed  that  none 
of  the  above  models  will  be  sold  by  you  to 
parties  residing  outside  of  the  following  ter- 
ritory. Viz.:  Mitchell  county.  It  is  hereby 
agreed  that  this  contract  can  be  terminated 
upon  ten  days'  notice  to  this  effect  given  in 
writing.  It  is  also  tmderstood  and  agreed 
that,  within  five  days  from  the  date  of  sale 
by  you  of  any  Bulck  automobiles,  you  will 
furnish  the  oflice  of  the  Bulck  Motor  Ck)m- 
pany  at  Atlanta,  Georgia,  with  a  report  of 
such  sale,  giving  the  name  and  address  of 
the  party  purchasing  same,  the  motor  and 
serial  number,  the  model  sold,  and  the  price 
paid.  The  receipt  of  two  hundred  and  •Vioo 
(f200.00)  dollars  is  hereby  acknowledged  as 
a  deposit,  same  to  be  retained  by  the  Bulck 
Motor  Company  and  returned  to  you  at  the 
termination  or  cancellation  of  this  contract, 
provided  a  full  and  complete  settlement  of  all 
accounts  due  the  Bulck  Motor  Company  has 
been  made."  This  paper  was  signed  by  the 
company,  and  followed  by  the  word  "Accept- 
ed," and  by  the  signature  of  the  plaintiff. 

The  letter  attached  as  an  exhibit  to  the 
second  count  of  the  petition  was  dated  Au- 
gust 14,  1909,  and  contained  the  following: 
•'Replying  to  your  letter  of  August  12th,  beg 
to  say  that  we  have  a  deposit  of  $200.00  from 
you,  and,  If  you  wish  it,  will  be  very  glad 
indeed  to  send  you  check  immediately;  but, 
in  the  event  we  do  this,  we  will  not  be  able 
to  ship  you  any  more  cars,  as  your  contract 
would  then  be  canceled.  We  think  that  with- 
in a  short  time  we  will  be  able  to  give  you 
quite  a  few  of  them,  and  probably  before  our 
1910  prices  and  contracts  are  out  We  there- 
fore ask  you  to  advise  us  whether  or  not 
you  will  want  to  get  some  cars  within  the 
next  30  days,  which,  of  course,  you  could  do 


if  your  deposit  remains  with  us,  or  if  you 
prefer  having  us  return  the  deposit  to  you." 
To  the  petition  the  defendant  interposed  a 
demurrer  containing  general  and  special 
grounds.  It  was  overruled,  and  the  defend- 
ant excepted. 

Anderson,  Felder,  Rountree  &  Wilson,  of 
Atlanta,  for  plaintiff  in  error.  Colquitt  & 
Conyers,  of  Atlanta,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  Thompson  sued  the  Bulck  Motor 
Company  for  a  breach  of  contract  The  de- 
fendant filed  a  demurrer,  which  was  over- 
ruled, and  it  excepted.  In  addition  to  the 
general  groimds  there  were  also  certain  spe- 
cial grounds;  but  they  are  not  urged  or  re- 
ferred to  in  the  brief  of  counsel  for  plain- 
tiff in  error,  and  therefore,  under  the  uni- 
form ruling  of  this  court,  will  be  treated  as 
abandoned,  and  we  will  deal  with  the  general 
grounds  only. 

[1,2]  1,2.  It  was  urged  that  the  contract 
was  unilateral,  and  that  it  did  not  bind 
the  plaintiff  to  buy,  and  accordingly  did  not 
bind  the  defendant  to  sell.  Where  mutual 
promises  are  relied  on  as  the  consideration 
to  support  a  contract,  the  obligations  of  the 
contract  must  be  mutually  binding  upon  the 
respective  parties.  Morrow  v.  Southern  Ex- 
press Co.,  101  Ga.  810,  28  S.  B.  998.  This 
does  not  exclude  the  fact  that  one  may,  for 
a  valuable  consideration  other  than  such  mu- 
tual promises,  bind  himself  by  an  option  or 
offer  to  sell  on  certain  terms  during  a  spec- 
ified time.  In  such  a  case  he  Is  bound  to 
keep  the  offer  open  during  the  specified 
time,  for  the  other  party  to  accept  or  de- 
cline to  buy.  If  acceptance  Is  made  within 
the  time  prescribed,  the  transaction  then 
ceases  to  be  a  mere  option  or  offer,  and  be- 
comes a  contract  to  sell  and  buy.  Simpson 
&  Harper  v.  Sanders  &  Jenkins,  130  Ga.  2^, 
60  S.  E.  541. 

It  was  contended,  on  behalf  of  the  plaintiff 
in  error,  that  this  agreement  belonged  to 
the  class  first  mentioned;  that  there  was  no 
consideration  for  the  making  of  the  contract, 
unless  there  were  mutual  promises;  that  in 
any  event  the  defendant  in  error  did  not  bind 
himself  to  buy  cars,  and  the  plaintiff  in  error 
was  not  bound  to  sell  cars;  that  the  agree- 
ments limiting  sales  by  the  defendant  in  er- 
ror to  Mitchell  county,  declaring  the  contract 
terminable  on  10  days'  notice,  requiring  a 
report  of  any  sales  made,  and  a  deposit  of 
$200  by  the  defendant  in  error,  were  not 
considerations  for  the  making  of  the  con- 
tract, so  as  to  bind  the  plaintiff  in  error  to 
sell  to  the  defendant  in  error  any  automo- 
biles. If  it  should  be  conceded  that  the 
agreements  as  to  territory  and  reports  were 
merely  regulatory,  in  case  sales  were  made 
to  the  defendant  in  error,  and  that  the  de- 
posit was  not  a  payment  or  such  part  per- 
formance as  to  be  a  consideration  for  a  prom- 
ise to  sell,  but  only  a  guaranty  of  settlement 
if  sales  should  be  made,  still  how  stands  the 
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case?  Ab  offer  to  sell  on  certain  terms,  with- 
out consideration  therefor,  is  unilateral,  and 
may  be  withdrawn  before  acceptance.  After 
acceptance  while  still  open  and  an  iagree- 
ment  to  buy,  It  ceases  to  be  unilateral  and 
becomes  bilateral  and  binding.  Black  v. 
Maddox,  104  Ga.  157,  30  S.  E.  723.  If  the 
offer  is  not  for  any  specified  amount,  or  an 
amount  determinable  by  proof,  such  as  what 
is  necessary  for  a  certain  purpose,  but  is 
generally  to  furnish  upon  order,  then  the 
giving  of  an  order  for  a  certain  thing  or 
amount  included  in  the  offer,  before  its  with- 
drawal or  termination,  makes  a  definite  and 
fixed  contract  as  to  the  thing  or  things  so 
ordered.  McCaw  Mfg.  Co.  v.  Felder  &  Boun- 
tree,  115  Ga.  408,  41  S.  E.  664;  Harrison  & 
Garrett  v.  Wilson  Lumber  Co.,  119  Ga.  6,  45 
S.  B.  730;   1  Page,  Con.  456,  f  307: 

The  first  count  of  the  petition  alleged  in 
effect  that,  during  the  time  specified  in  the 
contract  for  its  continuance  and  in  accord- 
ance with  its  terms,  the  defendant  in  error 
receiyed  orders  and  made  sales  of  several 
automobiles.  The  second  count,  in  addition 
to  the  original  contract,  set  out  a  letter  treat- 
ing the  contract  as  continuing  after  the  time 
fixed  for  its  expiration,  and  the  taking  of 
orders  and  the  making  of  sales  while  it  was 
in  force.  Each  of  them  alleged  promises  by 
the  defendant  to  ship  the  cars  ordered,  and 
a  subsequent  failure  and  refusal  to  do  so. 
In  the  first  count  was  an  allegation  seeking 
to  set  up  liability  on  account  of  certain  cars 
not  ordered ;  but,  if  it  did  not  set  out  a  right 
of  recovery  as  to  such  item,  that  would  not 
furnish  ground  to  dismiss  the  entire  case. 

[3]  3.  It  was  contended  on  behalf  of  the 
plaintiff  in  error  that  the  words  "conditions 
permitting,'*  in  the  contract,  created  a- condi- 
tion precedent,  and  that  it  was  incumbent 
on  the  plaintiff  to  allege  that  conditions  per- 
mitted, and  also  (as  stated  in  the  brief)  that 
**the8e  words  reserved  to  the  company  the  de- 
cision as  to  whether  conditions  permitted." 
For  the  defendant  in  error  it  was  argued 
that,  if  these  words  have  any  force  to  re- 
lieve the  company  of  liability,  they  do  not 
create  a  condition  precedent,  but  such  con- 
ditions should  be  set  up  by  way  of  defense, 
and  also  that  the  allegations  showed  a  waiv- 
er by  promise  to  deliver  the  nmchines.  If 
those  words  created  a  condition  precedent, 
the  burden  of  alleging  and  showing  the  hap- 
pening of  the  event  would  be  on  the  plain- 
tiff. If  they  created  a  condition  subsequent, 
the  burden  of  setting  it  up  would  rest  on 
the  defendant  If  the  contention  of  the 
plaintiff  in  error  is  correct,  the  entire  agree- 
ment as  to  sales  amounted  to  no  more  than 
this:  If  the  defendant  in  error  desired  to 
buy,  and  the  plaintiff  in  error  thought  the 
conditions  permitted  it  to  sell,  there  would 
be  a  trade;  otherwise,  not  Such  an  agree- 
ment would  amount  to  no  contract  at  all  as 
to  sales.  It  can  hardly  be  supposed  that 
these  parties  went  through  the  idle  form  of 
making  a  written  proposition  and  an  accept^ 


ance  merely  to  declare  tliat  there  might  be  a 
trade  if  each  desired  to  make  it  They  fixed 
a  limit  of  time  for  the  operation  of  the 
contract,  and  the  number  of  certain  models 
which  might  be  ordered,  provided  for  a  ter- 
mination, of  the  contract  on  10  days'  notice, 
and  stated  the  making  of  a  deposit  of  $200 
by  the  defendant  in  error.  Was  all  this  an 
elaborate  method  of  declaring  that  no  con- 
tract was  actually  intended  to  be  made,  but 
only  in  case  one  party  ordered  dlrs  and  the 
other  thought  conditions  permitted  their  send- 
ing them?  What  conditions?  What  was  to 
be  considered — the  number  of  cars  on  hand, 
or  of  orders  already  accepted  from  others, 
or  the  capacity  of  the  manufactory,  or  the 
number  of  laborers  whom  the  company  might 
see  fit  to  employ  or  discharge,  or  its  financial 
condition,  or  the  general  financial  condition 
of  the  country,  or  the  condition  of  the  weath- 
er, or  what  conditions? 

It  will  be  readily  seen  that  if  the  words 
"conditions  permitting**  create  a  condition 
precedent,  and  impose  on  the  defendant  in 
error,  suing  for  a  breach  of  such  contract, 
the  duty  of  pleading  and  proving  that  con- 
ditions permitted  the  plaintiff  in  error  to  fill 
the  orders,  it  places  on  him  an  impossible 
burden.  On  the  other  hand,  if  there  were 
conditions  legitimately  excusing  the  plaintiff 
in  error  from  performance,  they  were  pe- 
culiarly within  its  knowledge^  It  has  be&k 
held  thiat,  where  one  of  two  contracting  par- 
ties prepares  a  written  or  printed  contract 
and  obtains  the  signature  of  the  other  party, 
if  it  contains  ambiguous  terms,  and  such 
ambiguity  is  not  explained,  the  construction 
which  goes  most  strongly  against  the  party 
so  preparing  it  will  be  generally  preferred. 
Moorefield  v.  Fidelity  Mutual  life  Insurance 
Co.,  135  Ga.  186,  69  S.  E.  119,  and  citations. 
In  Grlswold  ▼.  Scott,  13  Ga.  210,  suit  was 
brought  on  a  written  contract  by  which  the 
defendant  acknowledged  the  receipt  from  the 
plaintiff  of  a  gin,  *'and  if  on  trial  it  per- 
forms well,  I  promise  to  pay  said  Grlswold 
[the  plaintiff],  or  bearer,  $80,  for  value  re- 
ceived, by  the  25th  of  December,  1910."  It 
was  held  that  this  created  a  condition  sub- 
sequent that  the  vendee  was  prima  fade 
liable  to  pay  the  specified  amount  and  that 
the  defendant  could  set  up  that  the  machine 
failed  to  perform  well  on  the  trial  of  it 

Considering  the  contract  involved  in  this 
case  as  a  whole,  we  are  of  the  opinion  that 
the  words  "conditions  permitting"  did  not 
create  a  condition  precedent,  requiring  the 
plaintiff  in  the  court  below,  defendant  in  er- 
ror here,  to  allege  and  prove  that  conditions 
permitted  before  he  would  be  entitled  to  re- 
cover. Whatever  force  they  may  have  may 
be  invoked  by  the  defendant  in  the  court 
below  by  way  of  defense.  Moreover,  the  de- 
fendant in  error  alleged  that  at  various  times 
the  plaintiff  in  error  promised  to  have  the 
cars  shipped,  in  order  that  they  might  be 
delivered  to  the  purchasers  from  him,  but 
that  the  company  finally  failed  and  refused 
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to  do  80.    There  was  no  error  in  OTerruUng 
the  general  demurrer  to  the  petition. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(138  Ctatl  287) 

THOMPSON  V.  STATB. 

(Supreme  Conrt  of  Georgia.     Jane  12,  1912.) 

fSyllahua  hy  the  Court.) 

1.  CBiifiNAL  Law  <|  969*)— New  TbiaI/— Pio- 

CIEDINO  TO  PBOCUIIE— GONTINTJAKCE. 

Where  one  convicted  of  murder  has  made  a 
motion  for  a  new  trial,  and  the  same  is  set  for 
hearing?  in  a  county  other  than  that  in  which 
the  trial  was  had,  and  the  defendant  offers  and 
the  court  allows  an  amendment  to  the  motion, 
setting  up  that  certain  witnesses  residing  in 
the  county  in  which  the  case  was  tried  Imow 
facts  which  are  material  to  his  case  and  vefuse 
to  testify  thereto  y<^uDtarily  t>j  aMavit  or 
otherwise,  and  that  such  testimony  is  newly 
discoTered,  all  of  which  is  supported  by  proper 
affidsTits,  it  is  error  for  the  court  to  refuse  to 
grant  the  motion  of  the  defendant,  contained  in 
such  amendment,  that  the  court  continue  the 
hearing  and  afford  him  its  aid  in  procuring  the 
desired  testimony.  Civ.  Code  1910,  §S  5918, 
5919,  do  not  apply  to  the  case  above  outlined. 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  2406-2411;  Dec.  Dig.  I 
959.«] 

2.  Criminal  Law  (|  959*)— New  Tbiait^Pbo- 

CEEDINO  TO  PBOCURE— HEABING. 

It  is  error  for  the  trial  judge  before  whom 
a  motion  for  a  new  trial  is  pending  in  a  crimi- 
nal case  to  receive  and  consider  an  affidavit  of 
a  witness  whose  testimony  is  material  and 
favorable  to  the  state,  after  the  hearing  of  the 
motion  for  a  new  trial  is  closed  and  before  his 
judgment  on  the  motion  is  made  up;  no  previ- 
ous notice  of  such  affidavit  having  been  given  to 
the  defendant  or  his  counsel. 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law,  C^nt.  Dig.  (f  2406-2411;  Dec,  Dig.  | 
959.*J 

Error  from  Superior  Court,  Jeflei*8on  Coun- 
ty;   B.  T.  Rawllngs,  Judge. 

Will  Thompson  was  convicted  of  murder, 
and  brings  error.    Reversed,  with  directions. 

Will  Thompson  was  tried  and  convicted 
of  murder,  without  recommendation.  The 
record  discloses  that  from  the  date  of  his 
arrest  the  defendant  was  confined  in  Jail, 
In  a  county  different  from  the  one  in  which 
the  homicide  occurred,  until  the  day  before 
his  trial;  that  he  was,  from  poverty,  un-v 
able  to  employ  counsel,  and  counsel  were 
appointed  to  defend  him  by  the  court  at 
the  trial,  who  have  since  not  represented 
him;  and  that  he  has  since  secured  other 
counsel.  After  the  verdict  the  counsel  ap- 
pointed by  the  court  made  a  formal  motion 
for  a  new  trial,  which  seems  not  to  have 
been  pressed  by  them.  The  motion  for  a  new 
trial  was  set  for  hearing  in  a  county  dif- 
ferent from  the  one  in  which  the  trial  took 
place.  At  the  time  and  place  set  for  the 
hearing  the  motion  was  continued  to  still 
another  county  and  on  another  date.  At  the 
latter  time  and  place,  the  present  counsel 
for  the  plaintiff  in  error  offered  an  amend- 


ment to  the  original  motLqxi  for  new  trial, 
which  was  allowed,  and  also  moved  the  court 
for  a  continuance  of  the  motion  for  a  new 
trial,  which  amended  motion  was  in  part 
as  follows: 

"Because,  since  the  trial  and  rendition  of 
the  verdict  in  said  case,  certain  material  evi- 
dence, not  merely  cumulative  or  impeaching 
in  its  character,  but  relating  to  and  proving 
new  and  material  facts,  has  been  discovered 
by  the  movant;  said  evidence  being  in  sub- 
stance as  follows,  to- wit:  Haman  Green,  who 
is  a  resident  of  Avera,  wUl  testify  on  another 
trial  as  follows:  That  he  saw  the  latter  part 
of  the  tragedy  in  which  Mr.  Claude  Humph- 
rey was  shot  by  the  movant,  and  saw  what 
transpired  immediately  at  and  before  the 
time  of  the  shooting,  and  the  facts  and  cir- 
cumstances as  he  Imows  them  are  that  the 
deceased  and  his  brother,  Mr.  Carlos 
Humphrey  were  together  and  were  following 
movant  at  very  close  range.  His  attention 
was  first  attracted  by  some  statement  made 
by  deceased  to  movant  (the  exact  words  of 
which  he  did  not  catch),  to  which  statement 
movant  rolled.  That's  all  right,  white  folks,' 
and  continued  walking  away  from  deceased 
and  his  brother.  Deceased  ttien  remarked  to 
movant,  *You  don't  believe  I'll  do  it,  do  you? 
to  which  movant  again  replied,  'That's  all 
right,  white  folks,'  and  kept  on  walking  away 
from  the  deceased  and  his  brother,  who  were 
still  following  movant.  Deceased  then  turn- 
ed to  his  brother,  and,  handing  something 
to  him  (eilher  a  bundle  or  little  satchel), 
said,  'Here,  Carlos,  hold  this;  I'll  show  the 
damned  son  of  a  bitch  whether  I'll  do  or 
not,'  and  immediately  rushed  on  movant; 
and,  as  movant  partially  turned  on  his  ap- 
proach, deceased  struck  movant  in  the  face 
and  immediately  threw  his  right  hand  to  his 
hip  pocket  in  an  effort,  apparently,  to  draw 
his  pistol,  the  while  clutching  and  holding 
movant  with  his  other  hand;  and  while  the 
deceased  was  thus  in  the  act  of  drawing  his 
weapon  movant  got  his  pistol  out  first  and 
fired  upon  the  deceased.  Movant  had  no 
weapon  and  made  no  attempt  or  effort  to 
draw  one  until  after  deceased  had  struck 
him  and  was  apparently  actually  endeavoring 
to  draw  his  pistol  from  his  hip  pocket  Aft- 
er the  shooting  witness  was  sure  that  the 
deceased  had  killed  movant  and  was  sur- 
prised to  learn  otherwise.  Witness  was  only 
10  or  15  feet  from  the  parties  at  the  time 
of  the  shooting,  and  was  in  a  position  to 
see  and  did  see  Just  what  happened  between 
them.  Antony  Kelly,  who  is  a  resident  of 
Avera,  in  said  county  of  Jefferson,  will  tes- 
tify on  another  trial  as  follows;  That  im- 
mediately after  the  shooting  he  saw  a  fresh 
wound  on  movant's  neck,  made  apparently  by 
a  knife  cut,  and  that  the  wound  was  bleed- 
ing. Dr.  J.  C.  Haley,  who  is  a  resident  and 
practicing  physician  of  Avera,  in  said  county 
of  Jefferson,  will  testify  on  another  trial 
that  movant  was  forced  to  kill  the  deceased 
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in  order  to  save  his  own  life,  and  will  give 
the  particulars  of  the  killing  as  he  saw  them. 
This  witness  has  refused  and  still  refuses 
to  give  movant  or  his  counsel  an  affidavit 
setting  forth  his  knowledge  of  the  particular 
facts  and  circumstances,  or  to  voluntarily 
tell  them  the  particulars  of  the  killing  as  he 
saw  and  knows  them;  but  he  has  stated 
enough  to  movant's  counsel  and  to  others,  as 
shown  by  the  affiilavits  of  J.  W.  Neal  and  D. 
W.  Barfield  hereto  attached,  to  prove  clearly 
and  positively  that  he  saw  the  shooting  and 
knows  the  truth  of  the  transaction,  and  that 
his  testimony  will  be  most  favorable  to  mov- 
ant, and  will  exonerate  him  from  criminal 
l)lame.  Movant  attaches  hereto  and  makes 
a  part  of  this  ground  of  his  amended  motion 
for  a  new  trial  the  affidavits,  respectively,  of 
M.  M.  Williams  (and  the  supporting  affida- 
vit of  W.  H.  Walden,  M.  M.  Williford,  Tom 
May,  and  J.  H.  Wilcher),  J.  W.  Neal,  D.  W. 
Barfield,  G.  F.  Dixon,  and  M.  M.  Williams 
Jointly,  J.  R.  Phillips,  J.  C.  Newsome,  and 
A.  R,  Wright,  which  affidavits  show  the 
truth  of  the  existence  of  the  material  testi- 
mony set  forth  in  this  ground  of  the  amend- 
ed motion,  and  that  the  same  was  unknown 
to  movant  and  his  counsel  before  the  trial. 
Movant  also  attaches  his  own  affidavit  as 
a  part  of  this  ground  of  the  motion.  Mov- 
ant asserts  and  shows  to  the  court  that 
he  has  diligently  sought  to  obtain  from  the 
above-named  witnesses,  Haman  Green,  An- 
tony Kelly,  and  Dr.  J.  C.  Raley,  affidavits 
setting  forth  their  testimony  as  above  nar- 
rated; but  each  firmly  and  positively  re- 
fuses to  voluntarily  give  the  same,  stating 
that  they  will  not  testify  until  required  to 
do  so  by  the  court  Movant  therefore  prays 
that  the  court  take  such  action  and  grant 
such  order  as  will  require  the  witnesses 
above  named  to  api)ear  and  give  their  tes- 
timony- to  be  used  for  and  on  behalf  of  mov- 
ant upon  this  motion  for  a  new  trial  and 
upon  this  ground  thereof,  and  to  that  end 
that  a  time  and  place  be  fixed  to  and  at 
which  said  witnesses  may  be  subpoenaed  to 
appear  and  give  their  testimony  in  accord- 
ance with  the  provisions  of  law,  and  that 
this  motion  be  continued  until  such  time.  In 
addition  to  the  foregoing  It  can  be  proved, 
on  another  trial,  as  shown  by  the  attached 
affidavit  of  J.  H.  WUcher,  that  Carlos 
Humphrey,  brother  of  the  deceased,  was  a 
participant  with  the  deceased  in  the  dif- 
ficulty, and  with  the  deceased  was  making 
a  deadly  assault  with  a  deadly  weapon  up- 
on movant  at  the  time  of  the  shooting,  and 
that  the  said  Carlos  Humphrey  has  since 
the  trial  admitted  and  stated  *that  the  reason 
he  did  not  kill  William  Thompson  was  be- 
cause It  was  dark,  and  he  could  not  see 
where  he  was  cutting  him,  and  his  knife 
blade  was  too  short  to  reach  through  his 
clothes';  and  movant  has  reason  to  believe 
that  the  said  Carlos  Humphrey  will  so  testify 
upon  another  trial,  as  the  facts  above  stated 
are  the  truth,  and  movant  has  the  right  to 


rely  upon  the  witness  admitting  and  testi- 
fying the  truth.  The  said  Carlos  Humphrey 
was  not  present  at  the  trial  of  movant,  and 
was  Inaccessible  at  the  time;  he  being  too 
sick  to  attend  the  court,  as  is  shown  by 
the  record  in  said  case." 

The  required  affidavits  accompanied  the 
motion  In  support  of  It  The  motion  to  con- 
tinue was  overruled  by  the  court 

Between  the  date  of  the  motion  to  con- 
tinue and  the  Judgment  overruling  the  mo- 
tion for  a  new  trial,  the  court  received  on 
the  part  of  the  state,  without  notice  to  the 
defendant,  and  considered,  the  following  af- 
fidavit of  Dr.  J.  C.  Raley:  "Personally  ap- 
peared J.  0.  Raley,  a  practicing  physician 
at  Avera,  Ga.,  who  makes  this  affidavit  for 
the  purpose  of  being  used  in  the  above  mo- 
tion, and  on  oath  says  that  he  has  never 
said  to  any  one  that  the  defendant  Will 
Thompson  had  to  kill  the  deceased;  nor 
has  he  ever  said  that  the  deceased  made  the 
defendant  kill  him;  nor  has  deponent  ever 
said  that  the  said  Will  Thompson  was  Justi- 
fied In  killing  the  deceased;  and  this  depo- 
nent says  that  he  knows  no  facts  that  are 
material  In  said  case."  The  court  overruled 
the  motion  for  a  new  trial,  and  the  defend- 
ant excepted. 

A.  R.  Wright,  of  Sandersvllle,  for  plaintiff 
in  error.  Alfred  Herrington,  Sol.  Gen.,  of 
Swaiiisboro,  Hlnes  &  Jordan,  of  Atlanta,  T. 
S.  Felder,  Atty.  Gen.,  and  R.  N.  Hardeman, 
of  Louisville,  for  the  State. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  We  think  the  court  erred,  under  the 
facts  of  this  case,  in  not  granting  a  continu- 
ance of  the  hearing  of  the  motion  for  a  new 
trial,  as  asked  by  the  plaintiff  In  error.  The 
record  shows  that  the  defendant  had  been 
confined  In  Jail  In  a  different  county  from 
that  in  which  the  homicide  occurred,  from 
the  date  of  his  arrest  until  the  day  previous 
to  the  trial,  and  that  from  his  poverty  the 
defendant  was  unable  to  employ  counsel  to 
represent  him  and  prepare  for  his  trial.  The 
court,  on  the  day  before  the  trial,  appointed 
counsel  to  defend  the  plaintiff  In  error; 
and  after  representing  him  at  the  trial  and 
making  a  formal  motion  for  a  new  trial,  the 
attorneys  so  appointed.  It  seems,  no  longer 
represented  him.  The  newly  discovered  evi- 
dence appears  not  to  have  been  known  to 
the  original  or  present  counsel,  or  to  the 
plaintiff  In  error,  nor  under  the  facts  of 
this  case  do  we  well  see  how  It  could  have 
been.  When  the  present  counsel  for  the 
plaintiff  In  error  came  Into  the  case,  he  dis- 
covered the  evidence  and  asked  a  continu- 
ance of  the  motion  In  order  to  secure  and 
present  It  for  the  consideration  of  the  court. 
The  witnesses  refused  voluntarily  to  testify 
for  the  plaintiff  In  error,  and  counsel  asked 
a  continuance  of  the  motion  In  order  that 
the  process  of  the  court  could  be  Invoked  to 
compel  the  witnesses  to  give  evidence.    Thf 
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testimony,  If  true,  Is  material  and  vital  to 
the  defense.  By  what  method  could  the  de- 
fendant get  this  testimony  for  use  on  the 
hearing? 

In  cases  heard  on  affidavits,  Including  mo- 
tions for  a  new  trial.  Civil  Code,  |  5918,  pro- 
vides a  method  of  forcing  testimony  from  an 
unwilling  witness  who  is  a  resident  of  the 
county  in  which  the  suit  is  pending.  Appli- 
cation Is  made  to  the  clerk  of  the  superior 
court  of  that  county  and  subpoena  obtain- 
ed, calling  upon  the  witness  to  appear  at 
the  hearing,  when  \he  trial  Judge  can  require 
the  witness  to  answer  questions  propounded 
to  him,  or  can  appoint  a  commissioner  for 
that  purpose,  or,  the  witness  consenting,  his 
affidavit  may  then  be  prepared  and  sworn 
to.  Section  5919  provides  that  in  cases  where 
the  witness  resides  out- of  the  county  (that 
Is,  construing  the  two  sections  together,  out 
of  the  county  in  which  the  suit  is  pending), 
subpoena  may  be  obtained  from  the  clerk  of 
the  superior  court  of  the  county  of  the  resi- 
dence of  the  witness,  and  the  witness  thus 
be  required  to  appear  before  some  officer  of 
that  county  authorized  to  administer  oaths, 
and  answer  written  questions  prepared  for 
him,  the  answers  to  be  reduced  to  writing, 
sworn  to  before  the  officer  and  by  the  latter 
forwarded  to  the  clerk  of  the  court  in  which 
the  case  is  pending,  as  In  case  of  interroga- 
tories. It  seems  that  the  Legislature  by 
these  two  sections  was  providing  for  only 
two  contingencies:  By  section  5918,  to  ob- 
tain the  testimony  of  an  unwilling  witness 
at  a  hearing  on  written  testimony  in  the 
county  In  which  the  case  or  suit  was  pend- 
ing, when  the  witness  resided  In  that  coun- 
ty; and  by  section  5919,  when  the  witness 
resided  out  of  the  county  in  which  suit  or 
case  was  pending.  A  criminal  case  Is  pend- 
ing in  the  county  In  which  the  venue  for 
trial  is  laid.  If  the  motion  for  a  new  trial 
is  granted,  wherever  passed  upon,  it  Is  grant- 
ed for  a  new  trial  in  the  county  of  the  ven- 
ue. The  effect  of  an  order  for  the  hearing  of 
a  motion  for  a  new  trial  subsequently  to  the 
regular  adjournment  of  the  term  of  court 
at  which  the  trial  is  had  Is  to  keep  that  term 
of  the  court  open  with  respect  to  that  par- 
ticular case  until  the  hearing  and  determina- 
tion of  the  motion  at  the  time  it  is  first  set, 
or  pursuant  to  further  specific  orders  of  con- 
tinuance passed  on  the  day  set  for  the  hear- 
ing. Herz  V.  Frank,  104  Ga.  638,  30  S.  B. 
797;  Atlanta  Ry.  Co.  v.  Strickland,  114  Ga. 
998,  41  S.  E.  501. 

The  present  case  was  pending  in  Jefferson 
county.  A  hearing  of  the  motion  was  s'>t  in 
Washington  county.  The  witnesses  whose 
newly  discovered  testimony  the  defendant 
sought  to  obtain  by  compulsion  resided  in 
Jefferson  county,  where  the  case  was  pend- 
ing. If  the  defendant  had  any  right  un- 
der these  sections,  therefore,  It  was  to  pro- 
ceed under  section  5918;  but  this  could  not 
avail  -him,  because  It  provides  only  for  an 
attendance  of  the  witnesses  at  a  hearing 


in  that  county,  and  the  bearing  was  set 
elsewhere.  He  had  no  method,  under  the 
general  law,  of  compelling  witnesses  to  at- 
tend a  hearing  in  a  county  other  than  that 
of  their  residence.  If  Penal  Code,  f$  1143, 
1147,  are  applicable  to  hearings  of  this 
kind  held  outside  of  the  county  of  the  resi- 
dence of  a  witness,  they  do  not  give  a  de- 
fendant an  absolute  right  to  compel  .the  at- 
tendance of  a  witness,  but  only  upon  pro- 
curing subpoena  signed  by  the  clerk  and  so- 
licitor general.  If  there  be  any  general  in- 
herent power  iu  the  court  to  compel  a  wit- 
ness, under  the  circumstances  of  this  case, 
to  testify  for  the  defendant,  its  exercise 
is  discretlMiary  with  the  court,  and  the  de- 
fendant by  the  motion  itself  was  seeking  the 
aid  of  the  court  in  procuring  evidence  which 
he  had  no  absolute  legal  method  of  securing. 
If  the.  motion  for  a  continuance .  had  been 
granted  and  a  hearing  set  in  Jefferson  coun- 
ty, the  defendant  could  have  then  proceeded 
under  section  5918  to  make  his  showing  as  to 
what  the  witnesses  would  testify  with  re- 
spect to  the  circumstances  attending  the  hom- 
icide, of  which,  according  to  the  affidavits 
filed  with  the  motion,  they  were  eyewitness- 
es. We  think  a  sufficient  showing  was  made 
with  respect  to  the  diligence  of  the  defendant 
and  his  counsel  in  discovering  the  alleged 
testimony  and  of  the  nature  thereof;  and  up- 
on the  showing  made  by  the  defendant  and 
that  he  could  not  secure  voluntary  evidence 
from  the  witnesses,  it  was  the  duty  of  the 
court  to  continue  the  hearing  and  set  it  at 
such  time  and  place  as  would  give  the  de- 
fendant the  opportunity  of  forcing  the  wit- 
nesses to  testify  concerning  the  facts  mate- 
rial to  his  case,  of  which  they,  were  alleged 
to  have  Imowledge. 

[2]  2.  Error  Is  assigned  in  that  the  court, 
between  the  time  of  the  hearing  of  the  mo- 
tion for  a  new  trial  and  the  rendition  of 
Judgment  overruling  It,  permitted  the  state's 
counsel  to  file  with  and  read  to  the  Judge 
the  affidavit  of  a  witness  for  the  state  which 
was  antagonistic  to  the  defendant's  case,  that 
this  was  done  without  notice  to  or  knowledge 
of  the  defendant  or  his  counsel,  and  that 
this  affidavit  was  considered  by  the  judge  in 
forming  his  judgment  overruling  the  motion. 
We  find  no  criminal  case  in  which  this  pre- 
cise question  was  Involved ;  but  the  rulings  in 
a  number  of  civil  cases,  by  analogy,  would 
seem  to  apply.  And  if  the  rule  laid  down 
in  civil  cases  is  to  reverse  the  judgment 
in  such  cases,  how  much  more  strongly  ought 
it  to  apply  to  a  criminal  case,  where  per- 
sonal liberty  and  life  are  involved.  In  the 
case  of  Atlantic,  etc.,  Ry.  Co.  v.  Cordele,  125 
Ga.  373  (4),  54  S.  E.  155,  it  was  held:  "The 
presiding  Judge  who  heard  the  Issues  involv* 
ed  in  the  application  for  injunction,  Inclu^ 
ing  the  questions  of  whether  the  required  re- 
moval was  in  fact  for  the  convenience  and 
welfare  of  the  public  or  only  for  the  benefit 
of  another  corporation,  whether  there  was  a 
necessity  for  the  proposed  change,  whether 
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the  proposed  act  wonM  be  unreasonable  or 
arbitrary,  and  what  would  be  the  effect,  If 
any,  upon  the  operation  and  property  of  the 
plaintiff,  having  stated,  in  his  order  refus- 
ing to  grant  an  injunction,  that  he  heard  evi- 
dence and  argument,  and  also  that  'this  or- 
der [is]  granted  after  a  personal  inspection 
and  observation  of  the  tracks  and  surround- 
ings of  the  street  crossing  and  tracks  in- 
volved,' and  it  thus  appearing  that  the 
judge's  personal  inspection  and  observation 
were  made  an  integral  part  of  his  judgment, 
and  it  not  appearing  that  this  was  done  with 
the  consent  of  counsel  or  parties,  the  Judg- 
ment will  be  reversed;  with  direction  that 
the  case  be  heard  upon  the  evidence  which 
may  be  introduced,  unless  inspection  by  the 
judge  as  part  of  the  proceedings  be  had  with 
the  consent  of  both  parties."  And  see  Hor- 
ton  V.  Fulton,  130  Ga.  466  (4),  60  S.  E.  1059; 
Sylvanla  Water  Co.  v.  Overstreet,  124  Ga. 
235,  52  S.  E.  164;  City  Bank  of  Macon  v. 
Kent,  57  Ga.  286  (24). 

We  hold,  in  view  of  the  peculiar  facts  of 
this  case,  that  the  judgment  of  the  court  be- 
low overruling  the  motion  for  a  new  trial 
should  be  vacated  and  set  aside,  and  the  mo- 
tion for  a  new  trial  be  set  for  hearing  at 
such  time  and  place  as  will  afford  the  plain- 
tiff in  error  an  opportunity  to  examine  his 
witnesses  according  to  the  provisions  of  the 
law  as  contaiiied  in  Oivil  Code,  §  5918  et 
seq.,  or  in  such  other  manner  as  may  be  pro- 
vided by  law,  and  that  the  trial  judge  will 
rehear  the  motion  and  the  testimony  of  the 
witnesses,  and  pass  upon  the  motion  for  a 
new  trial  in  the  light  of  the  showing  made 
as  to  the  newly  discovered  evidence,  if  pro- 
duced at  the  next  hearing. 

Judgment  reversed,  with  direction.  All 
the  Justices  concur. 


(U  Q€L  App.  M8) 

ROGBBS  V.  STATE,     (No.  4,227.) 
(Coort  of  Appeals  of  Georgia.    July  23,  1912.) 

fSyUahus  Iv  the  Court) 

Crimiwal  Law  (§  955*)— New  TaiAii— Dis- 
missal OF  Motion— Brief  op  Evidence. 
Under  the  ruling  in  Blount  v.  State,  9  Ga. 
App.  675,  71  S.  £.  877,  and  rulings  cited  there- 
in, the  judge  of  the  trial  court  was  compelled  to 
dismiss  the  motion  for  a  new  trial,  because  of 
the  failure  to  comply  with  the  order,  passed 
during  term,  requiring  that  a  brief  of  the  evi- 
dence should  be  made  out  and  tendered  for  ap- 
proval within  a  specified  time. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f|  2368-2372;  Dec.  Dig.  | 
955.*] 

Error  from  Superior  Court,  Cobb  County; 
N.  A.  Morris,  Judge. 

Andrew  Rogers,  Jr.,  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Chas.  H.  Griffin  and  Geo.  F.  Gober,  both  of 
Marietta,  for  plaintiff  in  error.  J.  P.  Brooke 
Sol.  Gen.,  of  Alpharetta,  for  the  State. 


HILL,  C.  J.  This  case  is  here  on  excep- 
tions to  the  Judgment  dismissing  the  motion 
for  a  new  trial.    The  facts  are  as  follows: 

During  the  term  of  the  court  at  which  the 
verdict  of  guilty  was  rendered  the  defendant 
filed  and  had  approved  his  motion  for  a  new 
trial,  and  during  the  term  an  order  was 
passed  setting  down  the  bearing  of  the  mo- 
tion "on  the  11th  day  of  May,  1912,  in  vaca- 
tion, at  Marietta,  Ga.";  and  it  was  further 
ordered  that  "movant  have  until  the  4th  day 
of  May,  1912,  to  prepare  and  file  in  the 
clerk*s  office  and  present  for  approval  a  brief 
of  the  evidence  in  the  case,  and  the  presiding 
judge  may  enter  his  approval  thereon  at  any 
time  either  in  term  or  vacation."  On  the 
4th  day  of  May,  1912,  the  Judge  of  the  su- 
perior court  passed  the  following  order  (after 
stating  the  case):  ''The  above-stated  motion 
having  been  set  for  the  11th  day  of  May, 
1912,  at  Marietta,  in  vacation,  and  by  the 
terms  of  the  order  fixing  said  hearing,  etc, 
it  was  ordered  that  the  defendant  ffie  in  the 
clerk*s  office  a  brief  of  the  evidence  on  this 
the  4th  day  of  May,  1912,  it  appearing  to  the 
court  that  the  stenographer  has  been  unable 
to  write  out  the  evidence  and  furnish  the 
same  to  counsel  for  movant,  it  is  ordered 
that  the  movant  have  until  the  bearing, 
whenever  it  may  be,  to  make  out,  file,  and 
present  for  approval  a  brief  of  the  testi- 
mony in  said  case.  This  4th  day  of  May, 
1912."  The  above  order  was  passed  in  vaca- 
tion. 

On  May  11,  1912,  when  the  motion  for  new 
trial  came  on  to  be. heard  in  accordance  with 
the  original  order  passed  during  Uie  term, 
the  solicitor  general  made  a  motion  to  dis- 
miss the  motion  for  a  new  trial  upon  the  fol- 
lowing grounds:  "This  case  was  tried,  and 
the  defendant  convicted,  and  a  motion  for  a 
new  trial  made  during  the  March  term,  1912, 
of  Cobb  superior  court  The  hearing  of  the 
motion  was  fixed  by  regular  order  of  the 
court  for  May  11,  1912.  In  the  same  order 
movant  was  directed  to  file  a  brief  of  the 
evidence  and  present  the  same  for  approval 
on  or  by  May  4,  1912.  The  March  term  of 
said  court  was  adjourned  on  March  23,  1912. 
On  May  4,  1912,  N.  A.  Morris,  Judge  of  said 
court,  at  the  request  of  defendant's  counsel, 
signed  an  order  granting  the  defendant  ad- 
ditional time,  to  wit,  until  tiie  hearing  of 
said  case,  to  file  and  present  a  brief  of  the 
evidence.  There  was  no  brief  of  the  evidence 
filed  and  presented  on  or  by  May  4,  1912, 
as  required  in  the  original  order.  Movant 
says  that  the  order  granted  by  the  Judge  on 
May  4,  1912,  is  a  nullity  and  is  void,  be- 
cause the  court  was  not  in  session  and  the 
Judge  had  no  Jurisdiction  to  grant  said  order. 
Wherefore  movant  insists  that  said  motion 
for  new  trial  should  be  dismissed,  because 
no  brief  of  evidence  has  been  filed  and  ap- 
proved in  the  manner  required  by  law,  nor 
in  the  manner  and  within  the  time  pointed 
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out  by  the  order  granted  to  the  movant 
when  the  court  was  In  session  and  had  Juris- 
diction of  said  case.*'  The  court  granted  the 
motion  and  dismissed  the  motion  for  a  new 
triaL 

Under  the  above  recital  of  facts  there  was 
nothing  else  that  the  court  could  do.  It  has 
been  repeatedly  held  by  the  Supreme  Court 
and  this  court  that  when,  by  an  order  passed 
in  term,  a  motion  for  a  new  trial  is  set  to 
be  heard  on  a  particular  day,  and  the  same 
order  requires  the  movant  to  present  a  brief 
of  the  evidence  for  the  approval  of  the  Judge 
in  vacation  on  another  day,  prior  to  that  set 
for  the  hearing,  the  Judge  is  without  Jurisdic- 
tion, on  the  day  fixed  for  the  presentation  of 
the  brief,  to  lawfully  extend  the  time  for 
such  presentation.  Blackburn  v.  Alabama 
Midland  Railway  Co.,  116  Ga.  936.  43  S.  E. 
366;  Blount  v.  State,  d  Ga.  App.  575,  71  S. 
E.  877,  and  citations. 

Counsel  for  the  plaintifP  in  error  endeavors 
to  take  the  case  out  of  this  well-settled  rule 
because  of  the  following  facts:  When  the 
order  nisi  was  made  on  the  original  motion, 
the  matter  of  the  brief  of  evidence  was  dis- 
cussed by  counsel  with  the  presiding  Judge, 
who  stated  to  counsel  that,  in  the  event  the 
court  reporter  was  unable  to  furnish  the 
record  so  that  the  brief  could  be  filed  in 
vacation,  he  (the  Judge)  would  protect  the 
movant  Subsequently,  on  the  11th  day  of 
April,  the  court  was  convened  in  special  ses- 
sion, at  which  time  counsel  for  the  movant 
called  up  the  question  of  the  preparation  of 
the  brief  of  evidence,  and  stated  to  the  court 
that  the  stenographer  would  probably  be  un- 
able to  furnish  the  record  so  that  the  brief 
could  be  filed  by  the  time  fixed  in  the  orig- 
inal order.  At  this  time,  while  the  court 
was  in  session,  and  when  an  order  protect- 
ing the  movant's  rights  could  have  been 
taken,  the  court  stated  to  the  movant's  coun- 
sel that  he  would  protect  the  movant,  and 
it  would  be  unnecessary  to  take  an  order. 
On  the  4th  day  of  May,  the  time  that  the 
order  required  that  the  brief  be  filed  the 
st^iographer  had  not  presented  a  brief  of 
the  evidence  to  counsel,  and  on  that  day  the 
Judge,  at  the  request  of  counsel  for  movant, 
passed  an  order  extending  the  time  for  filing 
the  brief  of  the  evidence  until  the  hearing, 
whenever  it  might  be.  It  was  not  disputed 
that  the  stenographer  had  not  furnished  or 
written  out  the  evidence,  and  it  was  not 
disputed  that  the  Judge  had  promised  mov- 
ant's counsel  in  that  event  to  protect  the 
movant  in  his  rights  in  reference  to  the  fil- 
ing of  the  brief  of  the  evidence. 

The  order  granted  on  the  4th  day  of  May 
showed  that  the  Judge  endeavored  to  ful- 
fill his  promise;  but  the  trouble  was  that 
the  Judge  on  that  day  in  vacation  had  no 
Jurisdiction  to  pass  the  order,  and  it  was  a 
mere  nullity,  and  therefore  could  not  operate 
as  a  protection  to  the  movant.     Under  the 


facts,  in  the  absence  of  any  order  to  extend 
the  time  for  the  preparation  and  the  filing 
of  the  brief  of  the  testimony  taken  in  term, 
the  Judge  was  without  any  power  to  fulfill 
his  promise  to  protect  the  movant  The  law 
took  away  from  him  any  Jurisdiction  to  pass 
the  order  on  May  4th,  in  vacation;  and 
there  being  no  brief  of  evidence  prepared 
and  filed  on  that  day,  as  provided  by  the  or- 
der previously  passed  in  term,  the  Judge 
was  absolutely  without  Jurisdiction  to  pass 
any  order  in  the  case,  and  he  was  bound  to 
dismiss  the  motion,  in  obedience  to  the  re- 
peated rulings  of  the  Supreme  Court  and  of 
this  court  It  has  also  been  repeatedly  held 
that  the  failure  or  ixiability  of  the  stenog- 
rapher to  furnish  to  counsel  for  the  movant 
a  transcript  of  his  notes  of  the  brief  of  the 
testimony  in  time  to  make  a  brief  to  present 
to  the  court  furnishes  to  the  movant  no  ex- 
cuse for  his  failure  to  do  so.  Guthrie  v. 
Hendley,  8  Ga.  App.  101,  68  S.  E.  G54,  and 
citations. 

Counsel  for  the  plaintiff  in  error  requests 
that  we  review  and  reverse  the  decision  in 
Blount  V.  State,  9  Ga.  App.  575,  71  S.  E.  877. 
We  cannot  comply  with  this  request  That  de- 
cision announces  no  novel  or  original  proposi- 
tion of  law,  but  simply  follows  the  repeated 
rulings  of  the  Supreme  Court  on  the  same 
subject  Under  the  facts  recited  in  the  bill 
of  exceptions  as  approved  by  the  trial  Judge, 
we  would  personally  be  glad  to  give  the 
movant  an  opportunity  to  present  and  have 
heard  his  motion  for  a  new  trial;  but,  un- 
der the  repeated  rulings  controlling  this 
case,  we  are  powerless  to  do  so,  and,  under 
the  conceded  facts,  the  Judgment  dismissing 
the  motion  for  a  new  trial  must  be  affirmed. 

Judgment  aflSrmed. 


(U  Oa.  App.  360) 
WILKINS  V.  BARNES.     (No.  4,109.) 

(Court  of  Appeals  of  Georgia.    July  23,  1912.) 

(Syllabus  by  the  Court,) 

Tarent  awd  Child  (S  13*)— Taking  of 
Money  —  Parent's  Promise  to  Repay  — 
Consideration. 

Where  a  minor  unlawfully  took  possession 
of  money  of  anotlier,  and  appropriated  it  to 
his  own  use,  no  legal  obligation  was  imposed 
upon  his  parent  to  repay  the  money  to  the 
owner,  and  an  agreement  or  promise  of  the 
parent  to  do  so  was  nudum  pactum  and  unen- 
forceable. 

[Bd.  Note. — ^For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  §§  145-151;  Dec.  Dig.  f  13.*3 

Error  from  Superior  Court,  Walton  Coun- 
ty;  H.  C.  Hammond,  Judge. 

Action  by  J.  B.  Wilkins  against  A.  C. 
Barnes.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

W.  O.  Dean,  of  Monroe,  for  plaintilT  In 
error.  Walker  &  Roberts,  of  Monroe,  for  de- 
fendant in  error. 
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HILL,  C.  J.  Wilkins  brought  suit  against 
Barnes  in  a  Justice  court  on  an  account, 
and  the  case  was  appealed  to  the  superior 
court  In  the  latter  court  the  presiding 
judge,  at  the  conclusion  of  the  plaintiff's  evi- 
dence, directed  a  verdict  for  the  defendant, 
and  the  plaintiff  excepted.  The  facts  are  as 
follows:  The  plaintiff's  son  and  the  defend- 
ant's son,  two  minors  about  16  years  of  age, 
took  and  carried  off  from  the  plaintiff  $102 
of  the  plaintiff's  money,  which  they  spent, 
and  the  two  boys  were  arrested  and  brought 
to  Athens  and  lodged  in  jail.  The  two  fa- 
thers went  to  Athens  for  the  purpose  of  ren- 
dering assistance  to  their  boys.  The  defend- 
ant had  no  money.  The  plaintiff  proposed  to 
the  defendant  that  he  would  pay  the  ex- 
penses of  the  arrest,  which  amounted  to  $8, 
and  the  boys  could  be  released  from  custody, 
if  the  defendant  would  agree  to  pay  him 
back  in  the  fall  a  half  of  this  amount,  and 
$55,  half  of  the  amount  of  money  which  the 
two  boys  had  taken  from  the  plaintiff  and 
spent  without  authority.  The  defendant 
agreed  to  do  this.  The  boys  were  thereupon 
discharged.  Subsequently  the  defendant  paid 
to  the  plaintiff  $4,  being  a  half  of  the  $8 
costs  which  had  accrued  in  the  arrest  of  the 
boys,  but  refused  to  pay  a  half  of  the  money 
which  the  boys  had  spent,  and  the  suit  was 
brought  by  plaintiff  to  recover  this  half, 
based  upon  the  promise  of  the  defendant  to 
pay  it 

At  the  conclusion  of  the  evidence  the  de- 
fendant moved  for  a  nonsuit,  and  the  court 
stated  that  the  defendant  could  take  either 
a  verdict  or  an  order  of  nonsuit  The  de- 
fendant elected  to  take  a  verdict.  The  prop- 
er procedure  would  have  been  the  grant  of 
A  nonsuit,  if  the  plaintiff  was  not  entitled 
to  recover  under  the  evidence.  This  fact  is 
Immaterial,  however,  in  view  of  the  fact  that 
^e  think  it  very  clear,  under  the  undisputed 
•evidence,  that  the  agreement  which  the  de- 
tfendant  made  to  repay  the  plaintiff  the  mon- 
key which  the  boy  had  spent  was  a  mere 
nudum  pactum,  and  was  not  enforceable.  It 
is  insisted  by  the  defendant  that  the  case  is 
within  the  statute  of  frauds,  and  the  agree- 
ment to  pay,  not  being  in  writing,  was  void. 
It  is  insisted  by  the  plaintiff  that  it  was  an 
original  agreement,  and,  further,  that  the 
payment  by  the  plaintiff  of  the  $4,  was  such 
part  performance  of  the  contract  as  would 
take  it  out  of  the  statute. 

Irrespective  of  whether  the  case  is  within 
the  statute  of  frauds  or  not,  as  the  contract 
would  have  been  without  any  consideration 
even  if  it  had  been  in  writing,  the  question 
is  unimportant  We  affirm  the  judgment  be- 
cause, under  the  admitted  facts,  the  contract 
sued  upon  was  simply  nudum  pactum. 

It  is  contended  by  the  plaintiff  that  the 
contract  was  a  binding  obligation  on  the 
parent  because  it  was  an  assumption  by  the 
father  of  the  debt  of  his  minor  son.    The 


answer  to  this  is  that  the  father,  under 
the  facts  of  the  case,  was  under  no  legal  ob- 
ligation to  pay  the  debt  of  his  minor  son, 
incun^ed  as  this  one  was.  While  a  parent 
might  be  willing  to  pay  the  debt  of  his  minor 
child,  be  is  under  no  valid  obligation  to  do 
so,  unless  for  necessaries  furnished  the  mi- 
nor under  certain  circumstancea. 
Judgment  affirmed. 

(U  Oa.  Ax>p.  3M) 

WATSON  T.  NORTH  AMERICAN  ACCI- 
DENTAL INS.  CO.    (No.  4,143.) 

(Court  of  Appeals  of  Georgia.    Joly  23,  1012.) 

(Syllabus  hy  the  Court.) 

1,  Appeal  apxd  Ebbob    (|  1195*)— Disposi- 
tion OF  Cause— Effect  of  Decision. 

When  this  case  was  previously  before  this 
court,  it  was  held  that  under  the  undisputed 
evidence  the  plaintiff  was  as. a  matter  of  law 
not  entitled  to  recover,  and  for  tliat  reason 
the  verdict  was  set  aside,  and  a  new  trial 
granted.  North  American  Accident  Insurance 
Co.  t.  Watson,  6  Ga.  App.  193,  64  S.  E.  693. 
On  the  second  trial  the  evidence  was  substan- 
tially the  same  as  on  the  first  trial,  and  the 
trial  court  did  not  err  in  granting  a  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  4661-4665;  Dec.  Dig.  | 
1195.*] 

2.  Appeal  and  Ebbob  (|  1195*)— Review- 
Questions  OF  Fact. 

The  decision  of  this  court  when  the  case 
was  first  here  was  a  conclusion  of  law,  based 
upon  uncontroverted  facts,  and  is  in  no  sense 
at  variance  with  the  repeated  rulings  that  this 
court  is  without  jurisdiction  to  determine  mere 
issues  of  fact.  The  decision  as  there  announced 
will  not  be  reviewed;  a  majority  of  the  court 
being  satisfied  with  its  soundness.  In  addition 
to  other  citations  in  the  opinion,  then  delivered 
(6  Ga.  App.  193,  64  S.  E.  693),  see  United 
Benevolent  Society  v.  Freeman,  111.  Ga.  355, 
36  S.  E.  764. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4661-4665;  Dec  Dig.  f 
1195.*] 

Russell,  J.,  dissenting. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  O.  H.  Watson  against  the  North 
American  Accidental  Insurance  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Frank  L.  NeufvUle,  of  Atlanta,  for  plain- 
tiff in  error.  Shepard  Bryan,  of  Atlanta, 
for  defendant  in  error. 

HILLs  O.  J.    Judgment  afltoned. 

POTTLE,  J.  (concurring  specially).  With- 
out  committing  myself  to  all  the  reasoning 
in  the  opinion  of  the  CHIEF  JUDGE  when 
this  case  was  before  the  court  the  first  time, 
I  agree  that  the  case  was  rightly  decided  by 
the  majority  of  the  court  on  the  facts.  More- 
over, I  question  the  right  of  this  court  to 
review  and  overrule  a  decision  previously 
made  in  the  same  case.  I  am  inclined  to 
thinlE  that  the  Judgment  rendered  when  the 
case  was  here  before  is  res  adjudicata.    See 
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Ingram  y.  fiercer  Uniyersity,  102  6a.  226,  29 
S.  EX  273,  and  citations;  Evans  y.  Nail,  7  Ga. 
App.  133  (2),  66  S.  E.  54a. 

RUSSELL,  J.  I  dissent  for  the  reasons 
stated  in  my  former  dissenting  opinion  (6 
Ga.  App.  199,  64  S.  E.  693);  and  while 
I  agree  that,  primarily,  the  ruling  here- 
in announced  by  the  majority  of  the  court 
would  be  res  judicata  as  to  this  case,  even 
If  it  should  be  later  reviewed  and  over- 
ruled as  to  other  cases,  still  I  conceive  it 
to  be  within  the  prerogative  of  a  court 
of  last  resort  in  any  case,  should  the  iden- 
tical point  be  again  presented  which  was 
previously  adjudicated  in  the  particular  case 
(if  the  court  should  be  convinced  that  the 
prior  judgment  was  wrong),  to  correct  that 
judgment,  so  as  to  relieve  even  that  partic- 
ular case  from  the  operation  of  the  rule. 
If  this  court  can  modify,  withdraw,  or  re- 
verse its  opinion  in  one  case,  why  not  in  an- 
other? The  reason  for  the  application  of 
the  principle  of  res  judicata  to  the  partic- 
ular case  In  which  the  ruling  was  made  I 
apprehend  to  be  due  to  the  fact  that  the 
rights  of  the  parties  involved  in  the  partic- 
ular case  are  fixed  thereby,  and  all  subse- 
quent rulings  of  the  lower  court  concerning 
the  case  must  be  in  conformity  with  the  de- 
cision of  the  court  of  review.  Naturally  it 
could  not  be  held  to  be  error  upon  the  part 
of  the  trial  court  to  try  the  case  according 
to  the  precepts  of  the  court  of  review. 

The  principle  of  res  judicata  is  generally 
applied  in  a  case  which  has  been  reviewed 
from  necessity  for  the  reasons  above  stated, 
and  because  it  is  not  likely  that  the  court 
of  review  will  in  that  case  have  an  oppor- 
tunity of  correcting  the  error,  if  there  was 
an  error  in  its  prior  decision.  But  if  in 
any  case,  as  in  this,  the  opportunity  is  pre- 
sented of  reviewing  the  prior  decision,  it 
is  certainly  within  the  power  of  the  court 
to  declare  the  true  law.  What  I  have  said 
above  does  not  affect  the  present  case,  be- 
cause a  majority  of  the  court  still  adheres 
to  its  previous  decision;  but  I  cannot  con- 
cur in  the  opinion  of  Judge  POTTLE  that  a 
prior  ruling  In  a  pending  case  cannot  be 
changed  by  the  court  of  review.  The  rule 
might  be  different  if  the  case  had  been  con- 
cluded, or  if  all  opportunity  to  consider  its 
controlling  questions  had  passed,  but  this 
case  Is  still  before  us,  and  no  final  Judgment 
has  eter  been  rendered. 


(92  S.  C.  136) 

DAVIS  y.  MILADT  et  al 

(Supreme  Court  of  South  Carolina.    July  80, 

1912.) 

1.  Homestead     (j     118*)  —  Disposition  — 
'•Waived*'— "WAliVEB.** 

The  word  "waived"  in  Const  art.  3,  |  28, 
providing  that  a  homestead  set  off  and  re- 
corded shall  not  be  waived  by  deed  of  convey- 


ance, mortgage,  or  otiierwise»  unless  executed 
by  both  husband  and  wife,  does  not  exclude  a 
grant  or  mortgage,  or  any  other  disposition 
which  may  be  included  in  the  word  "other- 
wise," a  waiver  is  an  intentional  relinquisb' 
ment  of  a  known  right. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {|  192,  195,  208-209,  216,  217; 
Dec.  Dig.  f  118.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  7375-7381,  7831-7832.] 

2.  Homestead  (§  118*) —Disposition  — De- 
vise—'*  Othee  wise.  *  * 

Const,  art.  3,  §  28,  includes  a  devise,  and 
)  prevents  the  alienation  of  the  homestead,  ei- 
ther by  deed  or  devise,  or  in  any  other  man- 
ner, unless  the  wife  joins  the  husband  in  the 
disposition. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  f|  192,  195,  203-209,  216,  217;  Dec. 
Dig.  I  118.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5105-5113.] 

3.  Homestead  (§  118*)— Setting  Off  Home- 
stead— Rights  Acquibed. 

Const,  art.  3,  S  28,  does  not  create  any 
new  estate,  but  the  title  in  the  husband  is  bur- 
dened with  the  homestead  for  the  enjoyment  of 
himself  and  ^^e. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  §§  192,  195,  203-209,  216,  217;  Dec. 
Dig.  f  118.*] 

4.  Homestead  (§  136*)— Setting  Off  Home- 
stead—Rights ACQUIBED. 

A  husband  who  purchased  land  subsequent 
to  Const  art.  3,  f  28,  and  laid  it  off  as  a  home- 
stead, could  not,  without  the  assent  of  the 
wife,  devise  it  during  her  life,  so  as  to  deprive 
her  of  the  benefits  of  the  homestead,  but,  after 
her  death,  a  devise  would  be  valid. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  f§  249,  250;   Dec.  Dig.  f  136.*] 

Fraser,  J.,  dissenting  in  part. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  T.  H.  Spain,  Judge. 

Action  by  F.  G.  Davis,  administrator  of 
John  Milady,  deceased,  against  Susan  Mi- 
lady and  others  for  the  construction  of  the 
will  of  deceased.  From  a  Judgment  con- 
struing the  will,  defendant  Trannle  Cooper 
appeals.     Modified. 

W.  H.  Townsend,  of  Columbia,  for  appel- 
lant John  J.  Earle,  Shand  &  Shand,  and 
Barron,  Moore,  Barron  &  McKay,  all  of  Co- 
lumbia, for  respondent 

WATTS,  J.  John  Milady  acquired  a  tract 
of  land  in  1000.  It  was  assigned  to  him  as 
a  homestead  in  1902  and  the  assignment  re- 
corded. He  died  in  1910,  survived  by  a  wid- 
ow, Susan  Milady,  and  his  next  of  kin  were 
some  cousins,  owing  no  debts  contracted 
prior  to  1896  and  leaving  of  force  a  will 
whereby  he  devised  this  tract  of  land  to  a 
stranger  without  assent,  written  or  other- 
wise, of  his  surviving  widow.  This  action 
was  commenced  to  obtain  a  construction  of 
the  will  of  John  Milady.  All  Issues  of  law 
and  fact  were  referred  to  A.  D.  McFadden, 
Esq.,  master  for  Richland  county,  to  try 
all  issues  and  report  his  findings  of  facts 
and  conclusions  of  law.  His  report  and  ex- 
ceptions thereto  and  the  decree  of  his  honor. 


•For  other  oasw  soo  mom  topic  and  toctton  NUMBBB  la  Doc,  Dig.  it  Am.  Dig.  Kej-No.  Sorios  A  Rop'r  Indoxoo 


364 


75  SOUTHEASTERN  REPORTER 


(aa 


Judge  Spain,  and  exceptions  thereto  should 
be  set  out  In  the  report  of  the  case. 

The  only  question  on  this  appeal  Is  wheth- 
er the  devise  under  the  will  of  John  Milady 
Is  valid;  the  master  holding  that  It  was, 
and  the  circuit  court  reversing  the  master^s 
report,  and  Susan  Milady  denies  that  the 
devise  Is  valid.  Such  devise  would  be  valid 
If  testator  had  died  prior  to  the  Constitu- 
tion of  1895,  or  If  the  homestead  had  been 
laid  off  to  him  prior  to  1895  (Bostick  v. 
Chovln,  55  S.  0.  429,  83  S.  E.  508;  Beaty 
V.  Richardson,  56  S.  G.  186,  34  S.  E.  73,  46 
L  R.  A.  517)  or,  perhaps,  If  he  had  pur- 
chased the  land  prior  to  1895.  In  Ex  parte 
Bullock,  58  S.  C.  239,  36  S.  E.  563,  no  home- 
stead had  been  laid  ofP.  So,  too.  In  Geiger 
V,  Geiger,  57  S.  C.  521,  35  S.  E.  1031. 

[1]  But  the  Constitution  of  1895  (article 
3,  I  28)  provides  "that  after  a  homestead 
has  been  set  off  and  recorded  the  same  shall 
not  be  waived  by  deed  of  conveyance,  mort- 
gage or  otherwise,  unless  the  same  be  ex- 
ecuted by  both  husband  and  wife,  If  both 
be  living.*'  See,  also,  Code  of  Laws  1902, 
I  2630.  This  limitation  of  the  power  of  dis- 
position was  not  In  the  Constitution  of  1868, 
and  therefore  was  purposely  added  to  make 
some  change  In  the  rights  which  the  court 
had  held  to  exist  uiider  the  former  Instru- 
ment Judge  Cooley  says  the  court  **must 
lean  In  favor  of  a  construction  which  will 
render  every  word  operative,  rather  than 
one  which  may  make  some  idle  and  nuga- 
tory. This  rule  Is  applicable  with  special 
force  to  written  constitutions  In  which  the 
people  will  be  presumed  to  have  expressed 
themselves  in  careful  and  measured  terms 
corresponding  with  the  Immense  Importance 
of  the  powers  delegated,  leaving  as  little  as 
possible  to  implication.  It  is  scarcely  con- 
ceivable that  a  case  can  arise  when  a  court 
would  be  Justifiable  In  declaring  any  por- 
tion of  a  written  constitution  nugatory  be- 
cause of  ambiguity."  Cooley*s  Const.  Lim. 
§  58.  What  Is  the  force  of  the  word  "waiv- 
ed"? It  is  clear  that  It  cannot  exclude  a 
grant  or  a  mortgjage  or  any  other  disposi- 
tion which  may  be  included  In  the  word 
"otherwise."  In  R,  &  L.  Diet.  p.  1342,  it  Is 
said:  "A  person  Is  said  to  waive  a  benefit 
when  he  renounces  or  disclaims  It  •  *  ♦ 
A  waiver  may  be  expressed  or  Implied." 
And  the  Century  Dictionary  defines  it  to  be 
"the  intentional  relinquishment  of  a  known 
right"  Therefore  a  deed  or  devise  would 
be  a  relinquishment  of  a  right  of  ownership, 
and  a  devise  of  the  right  of  inheritance 
which  the  party  waiving  would  otherwise 
possess.  A  deed  operates  as  a  grant,  but 
also  as  an  estoppel  and  as  a  waiver. 

[21  The  other  word  which  requires  a  con- 
struction is  the  word  "otherwise."  Does  It 
include  a  devise?  We  think  so.  The  Con- 
stitution intended  to  prevent  the  alienation 
of  the  homestead  when  once  set  off,  either 
by  deed  or  devise  or  in  any  other  manner, 
unless  the  wife  Joined  with  the  husban<}  In 


the  Execution  of  thd  conveyance,  whether 
by  deed,  mortgage,  or  whatever  means  It 
was  attempted  to  be  conveyed  or  waived. 
Prior  to  1895  it  was  held  by  the  courts  that 
the  homestead  allowed  under  the  Constitu- 
tion of  1868  did  not  prevent  the  head  of  a 
family  from  conveying  it,  mortgaging  it,  or 
devising  It  The  framers  of  the  Constitu- 
tion of  1895  knew  this  when  they  declared 
that,  after  a  homestead  had  been  set  off 
and  recorded,  it  could  "not  be  waived  by 
deed  of  conveyance,  mortgage  or  otherwise, 
unless  the  same  be  executed  by  both  hus- 
band and  wife,  if  both  be  living.  This  pre- 
vents an  alienation  by  deed  or  an  incum- 
brance by  mortgage,  except  by  an  instru- 
ment signed  by  both  husband  and  wife,  if 
both  be  living,  and  in  our  opinion  was  in- 
tended by  the  framers  of  the  Constitution 
of  1895  to  Include  every  species  of  disposi- 
tion, permanent  or  temporary,  which  would 
deprive  the  family  for  whose  benefit,  and 
by  reason  of  whose  existence,  the  homestead 
was  allowed.  Therefore,  the  word  "other- 
wise" was  Intended  to  Include  leases,  de- 
vises, dedication,  grants  of  right  of  way^ 
confession  of  judgment  with  waiver  of  home- 
stead claim,  and  every  other  possible  device 
by  which  a  husband  might  deprive  his  fam- 
ily of  the  homestead  upon  whose  existence 
alone  he  had  been  able  to  keep  it  9lWbj  from 
his  creditors. 

In  the  case  of  Larson  y.  Reynolds,  13 
Iowa,  579,  583,  81  Am.  Dec.  446,  447,  it  ap- 
pears that  nnder  the  law  of  that  state  a 
conveyance  of  a  homestead  is  of  no  validity 
unless  the  husband  and  wife  concur  in  and 
sign  the  same,  and  that  such  provision  pre- 
vented a  valid  mortgage  by  the  husband 
alone,  nor  Is  it  made  good  by  the  subsequent 
death  of  his  wife.  The  court  further  says: 
"Upon  his  death  she  has  a  right  to  continue 
in  its  occupation,  and  it  cannot  be  taken 
from  her  by  his  will  or  devise."  The  Missis- 
sippi courts  have  held  in  McDonald  v.  Sand- 
ford,  88  Miss.  633,  41  South.  369,  117  Am.  St 
Rep.  758,  9  Ann.  Cas.  1,  a  mortgage  executed 
by  the  husband  alone  is  held  to  be  an  abso- 
lute nullity.  In  that  oase  Chi^  Justice 
Whitehead  says:  "Whatever  name  may  be 
given  to  the  wife's  interest  in  the  homestead, 
whether  it  be  called  an  estate  ot  an  intelr- 
est,  or  a  claim,  or  a  right  or  a  veto  power 
merely,  it  Is  such  an  interest  or  a  right  as 
the  statute  requires  to  be  conveyed  by  deed, 
and  a  deed  to  the  boinestead  wltlK)ut  the 
wife  Joining  in  the  conveyance  has  been  cor- 
rectly held  in  Gulf  y.  Singleton,  78  Miss.  772 
[29  South.  7541,  to  be  an  absolute  nullity." 
In  Thomas  v.  Craft,  55  Fla.  842,  46  South. 
594,  15  Ann.  .Cas.  1118,  the  court,  construing 
the  provision  of  the  Florida  Constitution 
that  a  homestead  should  not  be  alienable 
without  the  Joint  consent  of  husband  and 
wife,  held  as  to  the  word  "alienable"  that 
"no  instrument  is  effectual  as  an  alienation 
or  a  conveyance  or  transfer  of  title  or  of  any 
interest  In  the  homestead  real  estate  without 
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the  Joint  consent  of  busband  and  wife  wben 
that  relation  exists.*'  This  position  is  also 
sustained  in  Griffith  v.  Griffith,  59  Pla.  612, 
52  South.  609,  138  Am;  St.  Rep.  138,  21  Ann. 
Cas.  246.  "A  power  in  the  husband  to  termi- 
nate this  freehold  with  his  life  by  disposing 
of  the  land  in  his  will  is  inconsistent  with 
the  spirit  and  intent  of  the  statute  as  mani- 
fested in  the  clauses  declaring  that  no  re- 
lease or  waiver,  except  by  deed,  and  no  deed 
from  husband  alone  without  his  wife  should 
be  valid  in  law;  and  that  the  exemption 
should  continue  after  his  death  for  the  ben- 
efit of  his  widow  and  children.*'  Brettun  v. 
Fox,  100  Mass.  235.  In  Nebraska  the  home- 
stead of  a  married  person  cannot  be  conveyed 
or  incumbered  unless  the  instrument  by 
which  It  is  conveyed  or  Incumbered  is  execut- 
ed and  acknowledged  by  both  husband  and 
wife,  and  it  was  held  in  Koike  v.  Wolff,  78 
Neb.  504,  111  N.  W.  134,  11  L.  R.  A.  (N.  S.) 
99,  that  this  prevented  a  leftse  of  the  home- 
stead by  the  husband  alone,  and  he  recovered 
the  land  from  the  lessee. 

[3]  This  court  has  held  that  the  homestead 
provisions  do  not  create  any  new  estate. 
Chief  Justice  Mclver  says  in  Stewart  v. 
Blalock,  45  S.  C.  64,  22  S.  B.  775:  "It  is 
well  settled,  In  this  state  at  least,  that  the 
homestead  provisions  create  no  new  estate 
and  do  not  invest  estates  already  existing 
with  any  new  qualities  or  subject  them  to 
any  restrictions,  but  simply  secure  a  right 
of  exemption  by  forbidding  the  use  of  the 
process  of  the  court  to  sell  certain  property 
for  the  payment  of  debts"— citing  Elliott  v. 
Mackorell,  19  S.  G.  242,  and  Ghalmers  v. 
Tumlpseed,  21  S.  C.  126. 

[4]  We  are  of  the  opinion  that  John  Mi- 
lady having  purchased  this  land  subsequent 
to  the  Constitution  of  1895,  and  laid  off  to 
him  as  a  homestead  in  1902,  and  no  assent 
by  the  wife  having  even  been  given,  he  had 
no  power  to  devise  it  so  that  the  devise 
would  take  effect  during  his  wife's,  Susan 
Milady's,  life,  and  thereby  deprive  her  of 
the  benefits  of  the  homestead.  At  the  time 
the  homestead  was  set  off,  his  family  con- 
sisted of  his  wife  and  himself.  The  home- 
stead was  allowed  for  their  benefit  and  by 
reason  of  their  existence  and  once  set  off 
could  not  be  disposed  of,  permanently  or  tem- 
porary, in  any  manner,  whatsoever,  by  deed, 
mortgage,  devise,  or  otherwise,  except  that 
both  husband  and  wife  joined  in  the  convey- 
ance by  whatever  name  it  was  called,  so  as 
to  deprive  the  family  of  the  homestead  upon 
whose  existence  he  had  been  able  to  keep  it 
away  from  his  creditors.  Once  set  apart  as 
a  homestead,  It  had  to  remain  in  tact  as  a 
homestead  for  the  benefit  of  both,  as  long  as 
both  or  either  lived,  unless  both  joined  in 
the  conveyance.  John  Milady  having  died, 
Susan  Milady,  his  widow,  is  entitled  to  enjoy 
undisturbed  the  possession  of  this  homestead 
during  her  natural  life,  but,  after  her  death, 


it  goes  as  devised  by  John  Milady.  The  ti- 
tle to  the  property  was  in  him,  and  under 
the  case  of  Stewart  v.  Blalock,  supra,  no 
new  estate  was  created,  but  only  his  fee  bur- 
dened with  the  homestead  {or  the  enjoyment 
of  himself  and  wife,  and-  after  his  wlfe*s 
death  his  devise  wUl  be  valid.  We  do  not 
think  by  the  fundamental  and  organic  law, 
even  such  as  a  constitutional  convention  has 
as  to  how  people  shall  be  governed  or  by  an 
act  of  the  General  Assembly  of  the  state, 
they  can  dictate  to  a  person  how  his  proper- 
ty shall  be  disposed  of  finally  and  take  the 
disposition  of  it  out  of  his  hands.  Under  the 
Constitution  of  1895  (article  3)  it  gives  the 
Legislature  power  to  enact  laws  to  exempt  a 
homestead  from  sale,  etc,  under  process  of 
court,  and  discharges  the  title  to  the  home- 
stead from  all  debts  then  existing,  etc.,  but 
it  does  not  create  any  new  estate,  and  in  our 
opinion  in  the  case  at  bar  Mrs.  Milady  has 
the  right  to  continue  in  exclusive  occupation 
and  enjoyment  of  the  homestead  during  her 
natural  life  and  at  her  death  it  goes  as  de- 
vised under  the  will  of  John  Milady.  Judg- 
ment of  circuit  court  should  be  modified  as 
indicated  by  the  views  herein  expressed. 
Judgment  modified. 

GARY,  O.  J.,  and  WOODS  and  HTDRTCK, 
JJ.,  concur. 

FRASER,  J.  (dissenting).  I  cannot  concur 
in  so  much  of  the  opinion  of  Judge  WATTS 
as  limits  the  invalidity  of  the  devise  to  the 
life  of  the  widow.  It  seems  to  me  that  a 
waiver  in  which  the  wife  does  not  join  is 
void,  whether  the  waiver  is  by  deed,  mort- 
gage, devise,  or  otherwise,  and  that  this  po- 
sition is  fully  sustained  by  the  authorities 
cited. 


(M  S.  C.  120) 
STATE  V.  JOHNSON  et  aL 

(Supreme  Court  of  South  Carolina.     July  26, 

1912.) 

1.  Cbiminal   Law   (§  598»)— Oontiwuanoid— 
Absence  of  Witnebses. 

The  trial  of  an  indictment  against  defend- 
ants was  continued  by  the  state  from  a  day 
when  all  of  defendants^  witnesses  were  present, 
having  been  regularly  subpoenaed,  wi^  announce- 
ment by  the  solicitor  for  the  state  and  by  de- 
fendants' attorney  that  all  witnesses  must  at- 
tend the  first  day  of  the  next  term  of  court. 
Defendants,  relying  upon  the  original  subpoena 
and  service  and  the  notice  in  open  court,  did 
not  resubpoena  their  witnesses  for  the  next  term, 
and,  on  the  ground  of  their  absence,  moved  to 
continue,  supporting  the  motion  by  aJffidavit  re- 
citing what  they  expected  to  prove  by  such  wit- 
nesses. The  motion  was  overruled,  and  tiie 
court  also  refused  to  require  the  state  to  ad- 
mit what  the  absent  witnesses  would  swear  to, 
if  present.  Beld,  that  there  was  no  abuse  of 
discretion. 

[£)d.    Note.— For   other   cases,    see   Criminal 
Law,   Cent   Dig.   H   1335-1341;    Dee.   Dig.   § 

598.*] 
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2.  Cbimiwal  Law  (|§  586,  1161*)— Appeal— 

DiSGBETIOR   OF  liOWEB   CotJRT  —  CoWTimT- 
ANCB. 

The  granting  or  refusing  of  a  continuance 
is  within  the  discretion  of  the  trial  judge;  and 
an  appellate  court  will  not  disturb  his  decision, 
except  in  a  dear  case  of  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  §  1311.  3046-3(>i9 ;  Dec.  Dig. 
§1  5o6,  1151.*] 

Hydrick  and  Fraser,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Anderson  County;  R.  W.  Memminger, 
Judge. 

George  Johnson  and  Enoch  Ware  were  con- 
victed of  violating  the  dispensary  law,  and 
they  appeal.    Affirmed. 

A.  H.  Dagnall,  of  Anderson,  for  appel- 
lants. Solicitor  P.  A.  Bonham,  for  the 
State. 

WATTS,  J.  The  agreed  statement  of  facts 
in  the  case  show  that  the  appellants  were 
tried  and  convicted,  in  their  absence,  of  vio- 
lating the  dispensary  law,  In  the  court  of 
general  sessions  for  Anderson  county,  at  the 
January  term  of  court,  1912,  and  duly  sen- 
tenced by  his  honor,  Judge  Memminger.  The 
indictment  was  found  against  them  at  the 
September  term  of  court,  1911,  and  the  case 
was  continued  by  the  state  at  that  time. 
All  of  the  defendants*  witnesses  were  pres- 
ent, having  been  regularly  subpcenaed.  When 
the  case  was  continued,  the  solicitor  an- 
nounced in  open  court  that  all  witnesses 
must  be  on  hand  the  first  day  of  the  next 
term  of  the  court,  and  defendants'  attorney 
made  a  similar  announc^nent  to  defendants' 
witnesses.  Defendants  did  not  resubpoena 
their  witnesses  for  the  January  term  of  the 
court,  reljring  upon  the  original  subpoena  and 
service  and  notice  in  open  court  at  the  Sep- 
tember term.  At  the  call  of  the  case  fov 
trial  on  the  first  day  of  the  term  in  Jan- 
uary, 1912,  none  of  defendants'  witnesses 
were  present,  and  defendants  moved  to  con- 
tinue the  case  until  the  next  day,  or  until 
the  next  term,  as  none  of  defendants'  wit- 
nesses were  present,  and  also  asked  that  a 
rule  be  issued  against  defendants'  witnesses. 
This  motion  was  supported  by  affidavit  re- 
citing these  facts,  and  also  set  forth  what 
defendants  expected  to  prove  by  these  wit- 
nesses. The  motion  was  overruled,  and  the 
case  ordered  to  trial.  The  court  also  refused 
to  require  the  state  to  admit  what  the  ab- 
sent witnesses  would  swear  to,  if  present 
After  sentence,  aiH[)elIant8  appeal  and  allege 
error  on  the  part  of  his  honor  in  forcing  the 
case  to  trial,  and  allege  error  and  abuse  of 
discretion  on  his  part  in  not  requiring  the 
state  to  admit  what  absent  witnesses  would 
swear  to,  if  present 

[1,2]  A  careful  examination  of  the  whole 
record  in  the  case  will  fail  to  disclose  that 
his  honor  in  any  manner  abused  his  discre- 
tion. Granting  or  refusing  a  continuance  is 
within  the  discretion  of  the  trial  judge ;  and 


an  appellate  court  will  not  disturb  his  deci- 
sion, except  in  a  clear  case  of  abuse  of  dis- 
cretion. Latimer  v.  Latimer,  42  S.  C.  209, 
20  S.  E.  159 ;  State  v.  Murphy,  48  S.  C.  5,  25 
S.  E.  43. 

Possibly  it  was  unfortunate  that  the  de- 
fendants' witnesses  were  not  present;  but 
his  honor  had  all  of  the  facts  of  the  case 
before  him,  and,  after  conviction,  if  he  was 
not  satisfied  of  tJieir  guilt,  it  la  reasonable  to 
suppose  that  he  would  have  set  the  verdict 
aside,  and  have  allowed  them  another  chance 
to  get  the  witnesses.  The  exceptions  are 
overruled. 

Judgment  affirmed. 

GARY,  C.  J.,  and  WOODS,  J.,  concur. 
HYDRICK  and  ERASER,  JJ.,  dissent 


(92  8.  C.  146) 
RAMSEY  V.  HILU 

(Supreme  Conrt  of  South  Carolina.     July  90, 

1912.) 

1.  Sales  (§  417*)— Salbs  of  Animals— Un- 
soundness—Question  FOB  Jury. 

In  an  action  for  damages  from  the  an- 
soundness  of  a  mule  purchased  by  plaintiff,  evi- 
dence held  to  support  a  finding  that  the  mule 
-wtis  unsound  at  the  time  of  sale. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  1173 :    Dec.  Dig.  §  417.«] 

2.  Tbial  (§  105*)— E>viDBNOB— Sufficiency. 

Where   incompetent   testimony  is   received 

without   objection,    it   becomes   competent    and 

cannot  be  disregarded  on  a  motion  for  nonsuit. 

[E5d    Note.— For  other  cases,  see  Trial,  Cent. 

Dig.  §§  260-266 ;   Dec.  Dig.  f  105.*] 

3.  Sales     (§    439*)  —  Waives  —  Bubden    of 

P^OOF. 

A  seller  of  an  unsound  mule  has  the 
burden  of  proving  the  buyer's  waiver  of  un- 
soundness to  prevent  a  recovery  for  damages 
sustained  in  consequence  of  the  unsoundness. 

[Ed.  Note.— For  other  casest  see  Sales,  Cent 
Dig.  §§  1258-1260;    Dec.  Dig.  |  439.*) 

4.  Sales  (§  420*)— Waives— Bubden  of  Pboof. 

Whether  a  buyer  of  a  mule  waived  un- 
soundness at  the  time  of  sale  hM,  under  the 
evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  S  1202 ;    Dec.  Dig.  {  420*1 

Hydrick,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit 
Court  of  York  County ;   R.  C.  Watts,  Judge. 

**To  be  officially  reported." 

Action  by  Ellas  Ramsey,  as  administrator 
of  A.  W.  Ramsey,  deceased,  against  W.  L. 
Hill,  doing  business  under  the  name  and 
style  of  the  Hill  Banking  &  Mercantile  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

W.  W.  Lewis,  of  Yorkville,  for  appellant 
Thos.  F.  McDow,  of  Yorkville,  for  respond- 
ent 

GARY,  C.  J.  The  plaintiff,  as  the  Admin- 
istrator of  A.  W.  Ramsey,  who  died  in  Oc- 
tober, 1908,  brings  this  action  for  the  balance 
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amountliig  to  $400.25,  alleged  to  be  due  upon 
an  account,  an  Itemized  statement  of  which 
is  attached  to  the  complaint  as  an  exhibit. 
One  of  the  items  in  the  account,  amounting 
to  $150,  la  for  damages  alleged  to  have  been 
sustained  by  reason  of  the  unsoundness  of 
a  mule  sold  by  the  defendant  to  plalntilTs 
intestate  on  the  2d  of  March,  1908.  The  de- 
fendant, in  its  answer,  denied  various  items 
of  the  account,  among  which  was  the  item  of 
$150  for  the  unsoundness  of  the  mule,  as  to 
which  It  also  allied  that,  '*if  there  ever 
was  any  unsoundness  in  said  mule,  same  was 
waived  by  plaintiff's  intestate."  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff 
for  $100,  whereupon  the  defendant  made  a 
motion  for  a  new  trial,  which  was  refused, 
and  the  defendant  then  appealed.  The  ap- 
pellant's attorney  in  his  argument  says: 
'*The  appeal  presents  two  questions  for  con- 
sideration: (1)  There  was  absolutely  no  tes- 
timony that  the  mule  sold  plaintiff's  intes- 
tate was  unsound  at  time  it  was  sold,  and 
no  testimony  from  which  such  an  inference 
could  be  drawn.  (2)  That,  even  if  the  mule 
was  unsound  when  sold,  the  plaintiff  and  his 
Intestate  both  waived  same." 

[1]  We  proceed  to  the  consideration  of  the 
first  question.  The  plaintiff  testified  as  fol- 
lows: "Q.  Mr.  Ramsey,  do  you  know  the 
mule  that  your  son  got  from  Hill?  A.  Yes, 
sir.  Q.  How  long  have  you  had  it  in  your 
possession?  A.  It  is  going  on  to  four  years. 
Q.  Well,  sir,  he  agreed  to  give  $200,  and  gave 
a  mortgage  for  it?  A.  Yes,  sir.  Q.  What 
kind  of  a  mule  was  that?  A.  It  was  a  mule, 
a  weakly  mule,  and  was  not  able  to  do  any 
day's  work.  Q.  Was  it  an  unhealthy  mule? 
A.  It  was  not  to  say  a  sickly  mule.  It  was  a 
weak  mule,  couldn't  do  a  day's  work.  Q.  Was 
it  able  to  do  any  work?  A.  No,  sir;  might 
plow  for  a  few  days,  then  give  out  Q.  Wks 
$200  a  sound  price  for  a  good  mule?  A.  At 
that  time  it  was.  Q.  About  what  part  of  a 
day's  work  could  this  mule  do?  A.  This 
mule  would  give  out  about  9  or  10  o'clock; 
lie  down.  Q.  You  never  saw  a  mule  like 
that  before?  A.  Never  in  my  life.  Q.  Did 
she  eat  heartily?  A.  No,  sir.  She  didn't 
eat  heartily  no  time.  Q.  What  in  your  Judg- 
ment was  the  value  of  that  mule  at  the  time 
she  was  sold?  A.  I  wouldn't  have  had  the 
mule,  Mr.  McDow.  Mr.  Lewis  (Defendant's 
Attorney):  Ask  him  if  he  knew  the  condi- 
tion of  the  mule  at  the  time  it  was  sold.  Q. 
Well,  I  will  ask  him  that  A.  I  didn't  know 
anything  about  it,  then.  Q.  How  long  after 
the  mule  was  sold  until  yon  did  know  It? 
A.  About  two  weeks.  Mr.  McDow  (Plain- 
tiff^s  Attorney):  I  submit  that  is  close 
enough,  your  honor.  The  Court:  I  think  so. 
Q.  Is  that  the  condition  of  the  mule  to-day? 
A.  Yes,  sir.  The  mule  never  has  been  right." 
In  the  first  place,  the  long  continuance  of  the 
mule's  condition  tended  to  show  that  the 
weakness  was  inherent  or  chronic;  and  the 
jury  might  reasonably  have  Inferred  that  it 


existed  prior  to  the  sale  to  plaintiff's  intes- 
tate. In  the  second  place,  not  only  was  the 
foregoing  testimony  introduced  without  ob- 
jection, but,  at  the  suggestion  of  plaintiff's 
attorney,  his  honor,  the  presiding  judge,  rul- 
ed that  testimony  as  to  the  condition  of  the 
mule  two  weeks  after  the  sale  was  compe- 
tent and  there  was  no  exception  to  this  rul- 
ing. 

[2]  If  testimony  is  received  without  ob- 
jection, which  would  otherwise  be  incompe- 
tent it  becomes  competent  and  cannot  be 
disregarded  upon  a  motion  for  nonsuit,  but 
its  sufficiency  must  be  left  to  the  jury.  Ashe 
V.  Railway,  65  S.  C.  134,  43  S.  E.  393. 

We  will  now  consider  the  second  question, 
which  relates  to  waiver. 

[3]  The  burden  was  on  the  defendant  to 
prove  waiver  of  the  alleged  unsoundness  of 
the  mule.  A.  W.  Ramsey,  the  purchaser  of 
the  mule,  was  dead,  and  for  this  reason  his 
administrator  was  at  great  disadvantage  in 
meeting  the  defendant's  claim  that  he  had 
made  no  complaint  of  the  defects  in  the 
mule. 

[4]  The  jury  were  at  liberty,  however,  to 
reject  the  defendant's  testimony  that  no  com- 
plaint had  ever  been  made  to  him.  The  fol- 
lowing extract  shows  that  his  testimony  was 
not  necessarily  convincing  on  that  subject: 
**Q.  Now,  Mr.  Hill,  didn't  Mr.  Wallace  Ram- 
sey bring  this  mule  back  to  you  in  his  life- 
time, and  ask  you  to  take  it  back?  A.  Why, 
no,  sir.  Q.  Sir?  A.  Never  did.  Q.  Now, 
didn't  he  do  it,  and  tell  you  he  would  give 
you  $25  to  take  it  back?  A.  I  don't  remem- 
ber anything  about  that  Q.  Think;  I  want 
you  to  remember.  If  he  did  do  it,  you  re- 
member it  If  he  didn't  do  it  you  don't 
remember  it  A.  I  know  one  thing,  that  he 
didn't  make  any  complaint  about  anything 
being  unsound."  The  plaintiff  testified  that 
he  did  complain  of  the  mule  after  his  son's 
death.  The  evidence  does  not  show  conclu- 
sively that  the  plaintiff  voluntarily  paid  the 
claim  of  the  defendant.  On  the  contrary, 
there  was  evidence  that  A.  W.  Ramsey  was 
defendant's  tenant  and  that  his  cotton  crop 
was  hauled  to  the  defendant's  gin,  that  the 
defendant  retained  it,  and  placed  the  pro- 
ceeds on  the  account,  and  that  the  plaintiff 
was  all  the  time  claiming  an  allowance  of 
credit  on  account  of  the  weakness  of  the 
mule.  There  was  abundant  ground  in  the 
evidence  for  the  jury  to  reject  the  defense 
of  waiver. 

Judgment  affirmed. 

WOODS  and  ERASER,  JJ«  concur. 
WATTS,  J^   disqualified. 

HYDRICK,  J.  (dissenting).  According  to 
the  evidence  In  this  case,  plaintiff's  son  and 
intestate  bought  a  mule  from  defendant  for 
$200,  and  gave  defendant  his  note  for  that 
amount,  dated  March  5,  1908,  payable  Octo- 
ber 1, 1908,  secured  by  chattel  mortgage.    He 


368 


75  80UTHBASTBRN  BSPOBTBB 


(aa 


kept  the  mule  and  made  a  crop  with  It  He 
died  in  October,  1908.  While  there  is  some 
eyidenoe  that  the  mule  was  "weakly/*  there 
is  not  a  particle  of  evidence  that  any  com- 
plaint was  ever  made  to  the  defendant  by 
plaintifiTs  son  as  to  her  condition  during  his 
life,  or  that  he  ever  tendered  her  back  to 
defendant  Nor  Is  there  any  evidence  that 
plaintiff  himself  ever  made  any  complaint  to 
defendant  about  the  mule  or  tendered  her 
to  defendant  after  he  was  appointed  admin- 
istrator of  his  son's  estate.  Plaintiff  himself 
says  that,  when  he  was  settling  with  de- 
fendant in  the  fall  of  1908,  he  asked  him 
if  he  was  not  going  to  take  off  something  on 
account  of  the  condition  of  the  mule,  and 
that  defendant  said  he  would  not.  Never- 
theless, plaintiff  paid  the  defendant  and 
kept  the  mule  two  years  longer,  and  in  1910 
brought  this  action. 

No  principle  of  law  or  of  Justice  is  better 
settled  than  that  money  paid  voluntarily, 
with  full  knowledge  of  all  the  facts,  cannot 
be  recovered  back.  Hardaway  v.  Railway, 
90  S.  C.  475,  73  S.  B.  1020.  There  is  not  a 
title  of  evidence  that  plaintiff  did  not  know 
all  the  facts  when  he  paid  for  the  mule,  or 
that  the  payment  was  not  voluntary.  On 
the  contrary,  his  own  evidence  is  that  he 
did  know  of  her  defects,  and  asked  defend- 
ant to  deduct  something  from  the  purchase 
price  on  account  of  them,  which  defendant 
declined  to  do.  I  know  of  no  principle  of 
law  or  Justice  that  will  permit  plaintiff  to 
recover  the  money  paid  under  such  circum- 
stances. 


(92  S.  C.  96) 
B.  B.  AliLEN  BBO.  &  CO.  v.  BURNETT. 

(Supreme  Court  of  South  Carolina.     July  20, 

1912.) 

1.  Frauds,  Statutx  of  (i  107*)— Sufficiency 
OF  Mehoraitduh. 

There  was  sufficient  written  memorandum 
to  take  a  contract  of  sale  out  of  the  statute  of 
frauds,  where  there  was  a  memorandum  made 
to  the  '^Spartan  Grain  &  Elour  Company," 
though  the  buyer  traded  under  the  name  "Spar- 
tan Grain  &  Mill  Company,"  and  where  there 
were  letters  from  the  buyer,  referring  to  and 
admitting  the  contract^  and  letters  from  the 
seller  to  the  buyer,  calling  on  him  to  order  the 
goods  out,  and  inclosing  a  bill  therefor. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  f|  212,  218;  Dec.  Dig.  f 
107.*) 

2.  Sales  (|  52*)— Contract— Bvidekce. 

On  an  issue  as  to  the  existence  of  a  con- 
tract for  a  sale  of  flour,  letters  written  by  the 
buyer  to  the  seller,  admitting  the  contract  and 
requesting  a  cancellation  thereof,  were  admis- 
sible. 

[Ed.  Note.^^For  other  cases,  see  Sales,  Cent. 
Dig.  §f  llS-144,  1045;   Dec.  Dig.  |  52.*] 

8.  CoNTBACTs  (8  176*>— Province  of  Judge— 
OoNsrauonoN  of  Coittbaok. 

It  is  the  province  of  the  trial  judge  to 
construe  all  written  contracts  in  suit 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  il  767-770,  917,  956,  979. 1041, 1097, 
1825:    Dec  Dig.  8  17a*l 


Appeal  ftom  Common  Pleas  Circuit  Court 
of  Spartanburg  County ;  Ernest  Gary,  Judge. 

Action  by  B.  E,  Allen  Bro.  &  Co.  against 
Warren  Dupre  Burnett  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Carson  &  Boyd,  of  Spartanburg,  for  ap- 
pellant Sanders  &  De  Pass,  of  Spartan- 
burg, for  respondent 

WATTS,  J.  This  cause  was  tried  before 
Judge  Ernest  Gary  and  a  jury  on  November 
22,  1911.  The  plaintifif  brought  action  to  re- 
cover damages  for  breach  of  contract  for 
sale  of  1,000  barrels  of  flour  for  future  de- 
livery to  the  defendant  at  the  price  of  $6.35 
l^T  barrel  on  March  31,  1910,  on  which  date 
the  defendants  right  to  order  out  the  flour 
expired.  The  plaintiff  alleged  the  price  of 
flour  went  down,  and  he  was  damaged  in 
the  sum  of  $750  by  reason  of  the  defend- 
ant's failure  to  order  the  flour  out  The 
complaint  alleged  that  it  was  the  bona  fide 
intention  of  the  parties  that  the  flour  should 
be  actually  delivered  and  received  in  kind. 
The  answer  admitted  that  the  defendant  was 
doing  business  under  the  name  of  Spartan 
Grain  &  Mill  Company ;  denied  all  the  other 
allegations  of  the  complaint,  and  set  up  as 
defense  the  statute  of  frauds.  Verdict  was 
rendered  for  plaintiff,  and  defendant  appeals 
on  exceptions  set  out  in  the  record.  These 
exceptions  raise  practically  three  questions: 

[1]  (1)  The  sufl[iciency  of  the  written  mem- 
orandum to  take  the  case  out  of  the  statute 
of  frauds.  The  record  shows  that  when  at- 
torney for  plaintiff  offered  In  evidence  the 
memorandum  referred  to  and  testified  to 
as  made  by  R.  E.  Allen,  Jr.,  defendant's  at- 
torney simply  objected  to  the  Introduction 
of  the  memorandum,  and  stated  no  grounds 
of  objection.  In  addition  to  this,  the  de- 
fendant in  his  evidence  admits  purchasing 
the  flour,  and  the  letters  of  defendant  to 
plaintiff,  three  in  number,  admitted  by  the 
evidence  of  defendant,  establish  the  fiact 
that  the  defendant  purchased  the  flour.  De- 
fendant, while  testifying,  admitted  that  he 
had  purchased  the  flour;  and  his  reason  for 
not  taking  it  was  that  he  was  overstocked. 
In  the  case  of  Louisville  Co.  y.  Lorick  & 
Lowrance,  29  S.  O.  633,  8  S.  B.  8,  2  L.  R. 
A.  212,  it  was  decided  that  there  was  a  mem- 
orandum made  by  the  salesman,  and  after- 
wards there  was  a  letter  written  by  the  de- 
fendant, countermanding  the  same ;  that  the 
two  papers  together  constituted  a  sufficient 
writing  to  take  the  case  out  of  the  statute 
of  frauds.  Here  we  have  the  memorandum 
made  out  to  the  Spartan  Grain  &  Flour  C6m- 
pany,  instead  of  to  the  Spartan  Grain  & 
Mill  Company;  but  we  have  the  admission 
of  the  defendant  in  his  testimony  that  he 
was  the  Spartan  Grain  &  Mill  Company,  and 
that  he  purchased  the  flour.  We  have  in  evi- 
dence letters  from  the  defendant  company, 
referring  to  and  admitting  the  oontract  to 
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par<^ase  the  floor;  also  letters  from  the 
plaintiff  to  defendant,  calling  on  defendant 
to  order  the  flonr  out,  and  Inclosing  a  bill 
for  the  floor.  This  is  a  sufficient  compliance 
to  take  it  oot  of  the  statote  of  fraods.  This 
exception  is  overruled. 

[2]  Exceptions  2  and  3  qoestion  the  rul- 
ings of  the  court  on  the  admissibility  of  the 
evidenoe  over  defendant's  objection.  The 
letters  referred  to  in  the  exceptions  are  from 
the  defendant  to  the  plaintiff.  They  were  com- 
petent, as  far  as  they  went,  to  show  an  ad^ 
mission  on  the  part  of  the  defendant  that  he 
had  purchased  the  flour  and  admitted  the 
contract  and  wished  a  cancellation  of  it. 
Any  admission  in  the  letters  as  to  whether 
the  parties  had  made  the  contract  in  dispute 
was  competent  to  go  to  the  jury.  They  were 
admitted  for  this  purpose,  and  were  compe- 
tent to  that  extent  They  were  not  admit- 
ted for  the  purpose  of  showing  an  offer  of 
compromise  had  been  made,  but  to  establish 
the  fact  that  the  contract  of  sale  had  been 
entered  into.  The  issue  here  was.  Was  there 
a  contract  entered  into  between  the  parties? 
and  any  admission  on  the  part  of  defendant, 
either  orally  or  in  writing,  to  establish  that 
fact  or  elucidate  it  was  competent  to  go  to 
the  Jury.  In  considering  the  question  wheth- 
er the  evidence  offered  is  an  offer  of  com- 
promise or  the  admission  of  a  fact,  the  court 
says,  in  Hartford  Bridge  Co.  v.  Granger,  4 
Conn.  143 :  '"The  law  on  this  subject  has  oft- 
en been  misconceived ;  and  it  is  time  that  It 
would  be  flrmly  established.  It  is  never  the 
intendment  of  the  law  to  shut  out  the  truth, 
but  to  repel  any  inference  which  may  arise 
from  the  proposition  made,  not  with  design 
to  admit  the  existence  of  a  fact,  but  merely 
to  buy  one's  peace.  If  an  admission,  how- 
ever, is  made  because  it  is^  a  fact,  the  evi- 
dence to  prove  it  is  competent,  whatever  mo- 
tive can  have  prompted  the  declaration."  In 
the  same  case  the  court  says  that  the  ques- 
tion to  be  considered  is.  What  was  the  view 
and  intention  of  the  party  making  the  ad- 
mission? If  tbe  intention  was  to  admit  a 
fact,  then  the  testimony  is  competent. 

In  Colburn  v.  Groton,  66  N.  H.  151,  28 
Atl.  95.  22  L.  R.  A.  763,  we  flnd :  "The  pre- 
liminary question  always  is,  not  merely 
whether  an  admission  of  a  fact  was  made 
during  a  settlement  or  negotiation,  but 
whether  a*  statement  or  act  was  intended  to 
be  an  admission.  It  is  a  question,  not  of 
time  or  circumstance,  but  of  intention.  An 
offer  of  payment,  whether  accepted  or  re- 
jected, is  evidence,  when  the  party  making 
it  understood  it  to  be  and  made  it  as  an  ad- 
mission of  his  liability."  "Any  declaration 
or  admission  made  by  a  party  to  a  suit 
against  his  or  her  interest,  either  In  or  out 
of  -court,  can  be  established  by  any  one  who 
heard  the  declaration  or  admission."  Mc- 
Gahan  v.  Crawford,  47  S.  C.  578,  25  S.  E. 
127.     "The  voluntary  declarations  or  admis- 


sions of  a  party  to  a  civl]  solt  against  his 
interest  are  clearly  receivable  in  evidence/' 
McGahan  v.  Crawford,  47  S.  O.  578,  26  S. 
E.  127.    These  exceptions  are  overruled. 

[3]  Exceptions  4  and  5  allege  error  on  the 
part  of  the  circuit  judge  in  charging  on  the 
facts  and  passing  upon  the  force  and  effect 
of  the  testimony,  and  excluding  from  the 
jury  the  consideration  of  any  facts  in  the 
case,  except  the  amount  of  damages  sustain- 
ed by  the  plaintiff,  and  in  not  setting  aside 
the  verdict  of  the  jury  and  granting  a  new 
trial.  An  inspection  of  the  whole  record  will 
show  that  the  contract  in  the  case  Is  made 
up  by  the  memorandum  of  sale,  the  corre- 
spondence between  the  plaintiff  and  defend- 
ant, and  the  admissions  by  the  defendant 
It  is  the  duty  of  the  judge  to  construe  all 
contracts*  which  are  in  writing.  We  do  not 
think  that  the  record  anywhere  shows  any 
reversible  error  on  the  part  of  his  honor,  the 
circuit  judge. 

The  exceptions  are  overruled,  and  judg- 
ment of  the  circuit  court  affirmed. 

GARY,  C.  J.,  and  WOODS,  HTDRICK,  and 
FRASER,  JJ.,  concur. 
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(Supreme  Court  of  South  Carolina.     July  26, 

1912.) 

1.  Appeal  and   Ebbob   (§   1003 •)— Review- 
Sufficiency  AND  Weight  of  Evidence. 

Questions,  in  actions  at  law,  as  to  the  suffi- 
ciency of  evidence  to  sustain  a  verdict,  and  as 
to  preponderance  of  evidence,  cannot  be  con- 
sidered by  the  Supreme  Court  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
EJrror,  Cent.  Dig.  §|  3938-3943;  Dec.  Di^.  i 
1003.*] 

2.  Tbial  (§  26*>— Obder  of  Pboof. 

Defendant,  having  admitted  plaintiffs  case 
and  set  up  an  affirmative  defense,  was  entitled 
to  the  opening  and  reply. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  44-75;   Dec.  Dig.  §  25.*} 

3.  Trial  (§  68*)— Obdeb  of  Proof. 

The  trial  judge  did  not  abuse  his  discre- 
tion in  allowing  plaintiff  to  introduce  evidence 
at  the  close  of  the  case,  preserving  defendant's 
right  to  reply. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent. 
Dig.  f§  158-163;   Dec.  Dig.  |  6&*3 

4.  Chattel  Mobtqages   (§  229*)— Recoveby 
of  Chattel— I  NSTRucnoNa 

Defendant  is  not  entitled  to  complain  of 
qualified  instructions  on  the  effect  of  a  release 
relied  on  by  defendant,  where  the  trial  court 
instructed  on  the  question  of  release  without 
restriction  or  qualification. 

[£)d.  Note.— For  other  cases,  see  Chattel  Mort- 
gages,  Cent   Dig.    §|  479-483;     Dec.   Dig.    § 

5.  Chattel  Mobtoa.oes  (§  229* )— Replevin— 
Instbuctions. 

In  an  action  to  recover  possession  of  a 
chattel,  mortgaged  to  plaintiff  and  sold  by  the 
mortgagor  to  defendant,  it  was  proper  to  in- 
struct that,  in  the  absence  of,  proof  by  defend- 
ant,   plaintiff  was   entitled   to   recover,   where 
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the  sole  question  raided  by  the  answer  was  that 
the  mortgage  had  been  released. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §§  47&-483;  Dec.  Dig.  § 
229.*] 

6.  Appeal  and  Error  (S  499*)— Review— Ad- 
mission OF  Evidence. 

An  exception  to  the  admission  of  testimony 
is  not  reviewable,  where  the  record  shows  no 
objection  to  the  testimony. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f|  2295-2298;  Dec.  Dig.  § 
499.*] 

7.  Chattel  Mortgages  (J  229*)— Bona  Fide 
Purchaser  of  Goods — Pleiading. 

In  an  action  for  possession  of  a  chattel, 
mortgaged  to  plaintiff  and  sold  by  the  mort- 
gagor to  defendant,  the  doctrine  of  bona  fide 
purchaser  was  not  available  to  defendant,  where 
the  answer  relied  on  a  release  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §S  479-483;  Dec.  Dig.  i 
229.*] 

• 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;  Robt.  Aldrich,  Judge. 

Action  by  H.  M.  Johnson,  trading  as  the 
Gaffney  Live  Stock  Company,  against  E.  B. 
Bonner.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Otts  &  Dobson,  of  Spartanburg,  for  appel- 
lant. Butler  &  Hall,  of  Gaffney,  for  respond- 
ent 


ERASER,  J.  The  plaintiff  brought  this 
action,  in  claim  and  delivery,  for  the  pos- 
session of  the  mule  described  in  the  mortgage 
set  up  In  the  complaint 

The  mortgage  was  executed  by  one  William 
Sam'l  Lipscomb,  from  whom  the  defendant 
bought  the  mule.  The  answer  of  the  de- 
fendant alleges  "that  the  said  mule  is  in 
his  possession,  and  admits,  on  Information 
and  belief,  the  execution  of  the  mortgage 
referred  to  in  said  paragraph  and  the  out- 
standing indebtedness  on  the  same,  but  al- 
leges that  the  said  mule  was  released  from 
the  lien  of  said  mortgage  by  the  agreement 
and  facts  hereinafter  set  out"  The  defend- 
ant further  set  up  that  the  mule  seized  in 
this  action  was  turned  over  to  this  defend- 
ant by  the  said  Lipscomb,  by  agreement  with 
the  plaintiff,  in  place  of  another  mule,  also 
under  mortgage,  which  the  plaintiff  had  pre- 
viously seized,  and  that  before  the  exchange 
the  plaintiff  had  released  his  mortgage  on  the 
mule  sued  for. 

For  a  third  defense,  the  defendant  alleges 
"that  defendant,  having  paid  $200  In  good 
and  lawful  money  to  W.  S.  Lipscomb  for  the 
mule  which  was  seized  first  by  plaintiff, 
and  having  accepted  the  mule  described  in 
the  complaint  herein  in  the  place  and  stead 
of  said  mule,  as  a  complete  satisfaction  for 
the  purchase  price  paid,  as  aforesaid,  and  re- 
lying on  the  agreement  and  release  on  the 
part  of  plaintiff,  as  hereinbefore  set  forth, 
and  not  having  any  knowledge  or  notice 
that  the  said  plaintiff  had  or  would  make 


any  further  interest  or  claim  whatever  on  the 
said  mule,  is  a  bona  fide  purchaser  for 
value,  without  notice,  from  the  seid  W.  S. 
Lipscomb." 

It  is  thus  seen  that  there  was  but  a  single 
question  in  the  case:  Did  the  plaintiff  re- 
lease the  mortgage  on  the  mule?  The  answer 
to  that  question  was  one  of  fact  for  the 
Jury,  with  which  this  court  has  nothing  to  do. 
That  question  the  presiding  judge  distinctly 
and  unmistakably  presented  to  the  jury.  In 
order  not  to  complicate  the  matter  and  con- 
fuse the  mind  of  the  jury,  the  judge  refused 
all  requests  to  charge.  When  there  is  but  a 
single  question,  the  clearest  and  shortest 
statement  that  can  be  made  is  much  to  be 
commended. 

The  jury  found  for  the  plaintiff,  and  the 
defendant  appealed  upon  the  following  ex- 
ceptions: 

[1]  1.  (1)  "Because  the  presiding  judge 
erred  in  not  granting  a  new  trial  to  defend- 
ant on  his  motion  for  same,  in  that  the 
evidence,  as  adduced  before  the  jury  at  the 
trial  of  this  case,  was  not  sufficient  to  sup- 
port the  verdict  of  the  said  jury." 

(2)  "Because  the  presiding  judge  erred  in 
not  granting  a  new  trial,  in  that  the  testi- 
mony clearly  shows,  by  the  preponderance 
of  the  evidence,  that  the  plaintiff  had  releas- 
ed the  mule  referred  to  in  the  complaint 
and  had  no  right  to  bring  claim  and  deliv- 
ery for  the  possession  of  same." 

Mere  Insufficiency  of  evidence  and  prepon- 
derance of  evidence  cannot  be  considered  by 
this  court  in  actions  at  law,  and  these  ex- 
ceptions are  overruled. 

[2,  31  2.  <3)  "Because  the  presiding  judge 
erred  in  allowing  the  witness  H.  M.  Johnson 
to  testify  in  reply  after  the  defendant  had 
closed  its  testimony  in  reply,  the  said  pre- 
siding judge  having  forced  said  defendant  to 
open  the  testimony  in  the  case,  in  that  same 
was  in  violation  to  the  rule  of  evidence  and 
prejudicial  to  the  case  of  d^endant" 

The  defendant,  having  admitted  the  plain- 
tiff's case  and  set  up  an  affirmative  defense, 
was  entitled  to  the  opening  and  reply.  His 
honor  had  the  right  to  allow  the  introduction 
of  the  evidence  after  the  other  evidence  had 
closed,  preserving  the  defendant's  right  to 
reply.  The  defendant  however,  not  only  did 
not  claim  this  right,  but  strenuously  denied 
it    This  exception  is  overruled. 

[4]  3.  (4)  "Because  the  presiding  judge 
erred  in  failing  to  charge  the  jury  the  legal 
bearing  of  a  release  in  law;  and,  further,  that 
said  release  need  not  be  in  writing,  where 
same  referred  to  personal  property,  as  de- 
fendant requested  should  be  done." 

(5)  "Because  the  presiding  judge  erred  in 
failing  to  charge  the  jury  that  if  the  plain- 
tiff did  verbally  release  the  said  mule  from 
the  lien  of  the  mortgage,  under  wliich  same 
was  seized  in  this  action,  as  contended  by 
defendant  the  plaintiff  was  estopped  from 
recovering  same  under  this  action;  defend- 
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ant  having  requested  that  the  jury  he  charg- 
ed as  to  same/' 

His  honor  presented  the  question  of  a  re- 
lease without  any  restrictions  or  qualifica- 
tions, and,  as  presented,  included  any  form 
of  release.  The  defendant  has  no  right  to 
complain.    This  exception  is  overruled. 

[6]  4.  (6)  ''Because  the  presiding;  juQge 
erred  in  holding  that  the  answer  of  defend- 
ant would  entitle  plaintiff  to  a  judgment,  in 
case  defendant  put  up  no  testimony,  and  in 
further  holding  that  defendant  should  open 
the  testimony,  in  that  the  said  answer  did 
not  admit  that  the  said  mortgage  debt  was 
past  due,  nor  that  plaintiff  was  entitled  to 
the  possession  of  said  mule,  nor  that  same 
was  in  the  possession  of  defendant  at  the 
time  of  seizure.'* 

The  sole  question  raised  by  the  answer 
was  that  the  mortgage  had  been  released, 
and  that  was  an  affirmative  defense;  and, 
unless  made  out  by  proof,  the  plaintiff  was 
entitled  to  judgment.  The  question  as  to 
whether  the  debt  was  due  or  not  was  not 
raised  in  the  circuit  court,  although  his  hon- 
or called  for  the  reason.  The  objection  there 
was  as  to  a  "demand."  This  exception  is 
overruled. 

5.  (7)  "Because  the  remarks  of  the  pre- 
siding judge  as  to  the  plaintiff  being  entitled 
to  judgment,  if  defendant  put  up  no  testi- 
mony, had  a  tendency  to  prejudice  the  case 
of  defendant  in  the  minds  of  the  jury."  It 
is  not  prejudice,  but  prejudicial  error,  that 
entitled  one  to  a  new  trial.  This  exception 
is  overruled. 

[6]  6.  (8)  "Because  the  presiding  judge 
erred  in  allowing  the  witness  H.  M.  Johnson 
to  testify  as  to  the  amount  of  money  that 
he  had  lost  on  the  party,  W.  Sam  Lipscomb, 
from  whom  defendant  had  purchased  the 
said  mule,  as  said  testimony  was  not  rele- 
vant, and  tended  to  prejudice  defendant's 
rights."  The  record  shows  no  objection  to 
this  testimony;  hence  this  exception  cannot 
be  considered. 

[7]  7.  (9)  "Because  the  presiding  judge 
erred  in  not  charging  the  jury  as  to  the  de- 
fense of  innocent  third  purchaser  for  value, 
and  without  notice;  same  being  set  up  as  a 
defense  in  the  answer  of  defendant,  and 
there  being  some  evidence  to  support  said  de- 
fense." The  want  of  notice  was  based  upon 
the  release.  The  defendant  pleaded  the  re- 
lease of  this  very  mortgage.  Purchaser  for 
value,  without  notice,  does  not  apply. 

a  (10)  "Because  the  presiding  judge  fur- 
ther erred  in  his  charge  to  the  jury,  in  that 
he  used  the  following  language:  'Now,  a 
great  many  questions  have  been  brought  out 
in  this  case  by  the  parties  on  both  sides  that 
I  do  not  think  are  germane  to  the  issues  in 
any  respect  whatever;  therefore  I  am  not  go- 
ing to  incumber  the  case  with  these  proposi- 
tions. The  questions  for  you  to  decide  are 
those  which  I  have  presented  to  you;  they 
are  the  rules  that  are  pertinent  to  this  sub- 


ject, and  those  are  the  only  questions.  I 
am  going  to  leave  them  thus,  because  they 
will  decide  the  points  you  may  have  on  that 
issue.'  By  charging  thus,  the  presiding 
judge  thus  in  effect  charged  on  the  evidence 
in  the  case,  taking  from  the  consideration 
of  the  jury  the  issues  referred  to  in  the 
above  exceptions,  and  narrowing  the  com- 
pass of  the  case  in  the  minds  of  the  jury  to 
an  extent  particularly  prejudicial  to  defend- 
ant's rights."  What  has  already  been  said 
fully  disposes  of  this  exception,  and  it  is 
overruled. 

The  judgment  of  this  court  is  that  the 
judgment  appealed  from  is  affirmed. 

WOODS  and  HYDRICK,  JJ.,  concur, 
GARY,  0.  J^  and  WATTS,  J.,  concur  in  the 
result 

(»3  S.  G.  2&4) 

RICHARDSON  v.  ATLANTIC  COAST  LUM- 
BER CORPORATION.t 

(Supreme  Court  of  South  Carolina.     July  22, 

1912.) 

1.  Estoppel  (§  38*)— Deeds— After- Aoquib- 
ED  Title. 

Where  the  grantor  of  land,  with  the  usual 
covenants,  had  no  title,  but  afterwards  acquir- 
ed it,  he  is  estopped  to  claim  that  he  did  not 
have  title  at  the  time  of  the  sale;  and  the  aft- 
I  er-acquired  title  inures  to  the  benefit  of  his 
grantee. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  S§  99-107;   Dec  Dig.  f  38.*] 

2.  Estoppel  (|  45*)— Bona  Fide  Pitbohas- 

EBS— NOTIClfr— RbCOBDS. 

At  the  time  of  a  conveyance  of  land,  the 
title  to  a  portion  of  it  was  of  record  in  a  per- 
son other  than  the  grantor,  and  such  person 
was  in  possession.    The  grantor  later  obtained 
a  conveyance  from  such  owner,  but  reconveyed 
before  his  first  grantee  had  knowledge  of  the 
conveyance,    and   without   notice   to   the   later 
grantee  of  the  prior  conveyance.     Heldf  that 
i  the  first  grantee  is  estopped  to  rely  on  the  rec- 
;  ord  of  the  conveyance  to  him  as  constructive 
I  notice    to    the    subsequent    purchaser    without 
actual  notice,  because  of  his  own  constructive 
notice  of  his  grantor's  lack  of  title,  and  so  can- 
not assert  his  title  as  a  cloud  on  that  of  the 
later  taker. 

[Ed.  Note. — ^For  other  cases,  see  Estoppel, 
Cent  Dig.  {  112;    Dec.  Dig.  |  45.*] 

8.  Vendob  and  Fubchaseb  (§  231*)  — Bona 
Fide  Pubohasebb— Notigb— Recobds. 

A  grantor  conveyed  land,  the  title  to  which 
was  of  record  in  another,  who  later  conveyed 
to  him,  but  accepted  a  reconveyance  without 
actual  knowledge  that  there  had  been  a  trans- 
i  fer,  including  such  land,  prior  to  the  time  the 
;  grantor  acquired  title.  Meld,  that  to  require  a 
grantee  in  good  faith  to  search  the  records 
prior  to  the  time  his  grantor  obtained  title 
would  entail  upon  him  too  much  inconvenience, 
contrary  to  the  spirit  of  the  recording  act  and 
public  policy,  and,  as  the  grantor's  title  was 
clear  after  the  conveyance  to  him,  the  pri^r 
conveyance  could  not  be  asserted  as  a  doud 
on  the  later. 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |$  487,  513-539;  Dec. 
Dig.  §  231.*] 


*Por  other  cases  sec  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 

t  Rehearing  dismissed  December  2,  1912. 
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Appeal  from  Common  Pleas  Clrcnit  Court 
of  Marlon  County;   S.  W.  G.  Shlpp,  Judge. 

"To  be  officially  reported/' 

Action  by  Thomas  Monroe  Richardson 
against  the  Atlantic  Coast  Lumber  Corpora- 
tion. From  a  judgment  for  plaintiif,  defend- 
ant appeals.     Affirmed. 

M.  0.  Woods,  of  Marion^  for  appellant 
L.  M.  Gasque  and  A.  F.  Woods,  both  of  Mari- 
on, for  respondent 

GARY,  C.  J.  This  appeal  raises  the  ques- 
tion whether  the  record  of  a  deed  convey- 
ing certain  lands,  with  the  usual  covenants 
of  warranty,  which  includes  a  tract  of  which 
the  grantor  was  not  then  owner,  but  which 
was  subsequently  conveyed  to  him  by  the 
owner,  and  afterwards  reconveyed  to  the 
owner  by  him,  afTords  such  constructive  no- 
tice as  will  prevent  the  owner  from  relying 
upon  the  plea  of  purchaser  for  valuable  con- 
sideration, without  notice,  against  the  gran- 
tee of  the  recorded  deed,  when  it  appears 
that  the  owner  was  in  the  actual  possession  of 
his  land,  under  a  previously  recorded  deed, 
at  the  time  it  was  wrongfully  conveyed. 

The  facts  are  thus  stated  in  the  brief  of 
the  appellant's  attorney:  "B.  Talley  Rich- 
ardson and  T.  Monroe  Richardson  are  father 
and  son,  and  reside  together  in  Button*8 
Neck  township,  Marion  county.  On  Febru- 
ary 24,  1899,  B.  Talley  Richardson  conveyed 
to  Tllghman  Lumber  Company,  with  general 
warranty,  certain  timber  and  easement  on 
168  acres,  more  or  less.  ThJs  cpnveyanoe 
was  duly  recorded.  By  successive  convey- 
ances, also  all  duly  recorded,  the  timber  and 
easements  conveyed  by  Richardson  to  Tllgh- 
man Lumber  Company  became  the  property 
of  Atlantic  Coast  Lumber  Corporation.  It 
subsequently  transpired  that  Richardson  did 
not  own  all  of  the  land  within  the  bounda- 
ries, on  which  he  undertook  to  convey  the 
timber  and  easements,  but  that  the  boun- 
daries in  his  grant  Included  about  25  acres 
that  l)elonged  to  his  son,  T.  Monroe  Richard- 
son. On  October  22,  1904,  while  the  grant 
to  Tllghman  Lumber  Company  was  still  of 
force,  T.  Monroe  Richardson  conveyed  to  B. 
Talley  Richardson  the  25  acres  in  question, 
and  B.  Talley  Richardson  became  the  owner 
in  fee  of  all  of  the  land  embraced  within  the 
boundaries  of  the  timber  deed.  B.  Talley 
Richardson  retained  title  to  the  25  acres  un- 
til November  8,  1907,  a  little  over  three 
years,  when  he  conveyed  the  same  back  to 
T.  Monroe  Richardson.  In  1908  the  Atlan- 
tic Coast  Lumber  Corporation,  claiming  un- 
der the  grant  to  Tllghman  Lumber  Company, 
which  was  still  of  force,  entered  upon  the 
entire  tract  of  land  and  cut  the  timber 
therefrom,  including  the  25  acres  which 
originally  belonged  to  T.  Monroe  Richard- 
son, which  T.  Monroe  Richardson  had  con- 
veyed to  his  father,  B.  Talley  Richardson, 
and  which  B.  Talley  Richardson  had  recon- 
veyed to  his  son,  T.  Monroe  Richardson,    T. 


Monroe  Richardson  tben  sued  for  damages 
for  the  timber  cut,  and  recovered  a  verdict 
for  $750  actual  damages  and  $150  punitive 
damages.  The  Atlantic  Coast  Lumber  Cor- 
poration in  due  time  appealed  to  this  court 
and  the  cause  now  comes  to  this  court  on  the 
exceptions  set  forth  in  the  record.** 

To  which  should  be  added  the  statement 
that  the  respondent,  T.  M.  Richardson,  went 
into  possession  of  the  15  acres  of  land  under 
a  deed  from  J.  T.  and  Martha  Dimery,  dat- 
ed the  3d  of  May,  1892,  which  was  recorded 
on  the  21st  of  July,  ^892,  and  he  has  con- 
tinued in  actual  possession  thereof  without 
interruption,  except  by  the  alleged  trespass 
of  the  defendant  until  the  commencement  of 
this  action. 

In  the  language  of  the  appellant's  attor- 
neys, the  ruling  of  his  honor,  the  presiding 
Judge,  was  as  follows:  "Defendant  claimed 
at  the  trial  below,  and  still  claims  under 
this  state  of  facts,  that  when  B.  Talley 
Richardson  acquired  the  title  to  the  land  on 
which  his  son's  timber  stood,  under  his  gen- 
eral warranty,  the  title  to  the  timber  which 
stood  on  this  land  Immediately  inured  to  the 
benefit  of  the  grantees  of  the  Tllghman 
Lumber  Company,  and  became  vested  in 
them.  His  honor  ruled  and  charged  that 
had  B.  Talley  Richardson  continued  to  hold 
title  to  the  land  which  originally  belonged 
to  his  son,  he  would  be  estopped  from  deny- 
ing the  title  of  Tllghman  Lumber  Company's 
grantees,  but  that  his  son  would  not  be  es- 
topped from  denying  such  title,  unless  the 
SOB  had  actual  notice  of  the  claim  of  the 
grantee  of  the  Tllghman  Lumber  Company; 
and,  further,  that  the  fact  that  the  deed  of 
the  Tllghman  Lumber  Company  and  its 
grantees  being  recorded  was  no  notice  with 
which  the  son  was  chargeable."  We  shall 
discuss  this  question  at  some  length,  as  it  is, 
perhaps,  one  of  the  most  important  affect- 
ing the  title  to  real  estate. 

[1]  The  principle  is  settled  beyond  con- 
troversy in  this  state  that  if  a  grantor  con- 
veys land,  with  the  usual  covenants  of  war- 
ranty, to  which  at  that  time  he  has  no  title, 
but  afterwards  acquires  a  title,  he  is  estop- 
ped from  claiming  that  he  did  not  have  title 
at  the  time  of  the  sale;  and  the  after-ac- 
quired title  inures  to  the  benefit  of  his  gran- 
tee. Craig  V.  Reeder,  3  McCord,  411;  Rob- 
ertson V.  Sharpton,  17  S.  0.  602;  Gaffney  ▼. 
Peeler,  21  S.  C.  55.  But  the  question  now 
under  consideration  has  not  heretofore  been 
judicially  determined  in  this  state. 

The  principle  is  thus  stated  in  Pom.  Bq. 
Jur.  vol.  2,  I  658:  "If  the  records  show  a 
good  title  vested  in  the  vendor  at  a  certain 
date,  and  nothing  done  by  him  after  that 
time  to  impair  or  Incumber  the  title,  it 
would  seem  that  the  policy  of  the  registry 
acts  is  thereby  accomplished;  the  purchaser 
is  protected;  he  is  not  bound  to  inquire  fur- 
ther back,  and  to  ascertain  whether  the 
vendor  has  done  acts  which  may  impair  his 
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title,  prlot  to  the  time  at  which  it  was  vest- 
ed in  him,  as  indicated  by  the  records.  This 
view  Is  supported  by  many  decisions — it 
seems  by  the  weight  of  authority — which 
hold  that  a  purchaser  need  not  prosecute  a 
search  for  deeds  or  mortgages,  made  by  his 
own  vendor,  further  back  than  the  time  at 
which  the  title  Is  shown  by  the  records  to 
have  been  vested  in  such  vendor;  or,  in 
other  words,  a  purchaser  Is  not  bound  by 
the  registry  of  deeds  or  mortgages  from  hjs 
vendor,  made  prior  to  that  time." 

When  B.  T.  Richardson  reconveyed  the 
land  to  T.  M,  Richardson  on  the  8th  of  No- 
vember, 1907,  there  was  nothing  upon  the 
record  indicating  that  B.  T.  Richardson  had 
ever  acquired  any  other  title  than  that  de- 
rived from  T.  M.  Richardson  on  the  22d  of 
October,  1904. 

Section  214  of  Wade  on  Notice  Is  as  fol- 
lows: "The  purchaser  is  not  charged  with 
notice  from  the  record  of  conveyances  from 
his  grantor,  prior  to  such  grantor's  acquisi- 
tion of  title.  In  such  cases  the  subsequent 
purchaser  would  not  be  estopped  by  the  rec- 
ord of  a  mortgage  from  his  grantor  prior  to 
the  date  of  his  grantor's  deed.  To  hold  oth- 
erwise would  be  to  impose  on  the  purchaser 
the  duty  of  examining  the  records  Indefinite- 
ly." And  in  section  216  the  qame  author 
says:  "Upon  both  principle  and  authority.  It 
seems  more  consonant  with  the  recording 
acts  to  absolve  purchasers  from  the  duty  of 
examining  the  records  for  conveyances  from 
their  grantors  prior  to  the  time  when  they 
had  a  title  to  convey." 

In  Wheeler  v.  Young,  76  Conn.  44,  55  Atl. 
670,  the  rule  Is  thus  stated:  "To  carry  this 
doctrine  to  the  extent  of  giving  priority  to 
the  title  of  one  who,  frorn^  hl^  negligent  fail- 
ure to  examine  the  records,  has  been  Induc- 
ed to  purchase  land  of  a  person  having  no 
title,  over  that  of  one  who,  without  negli- 
gence, in  good  faith  and  for  value,  and  with- 
out knowledge  of  such  prior  deed,  has  pur- 
chased after  his  grant,  or  has  acquired  title 
from  one  having  both  the  legal  and  record 
title,  is  opposed  to  the  principles  of  equity 
and  to  the  spirit  of  our  registry  laws. 
*  *  ^  The  doctrine  of  estoppel  is  one 
which,  when  properly  applied,  'concludes  the 
truth  in  order  to  prevent  fraud  and  false- 
liood,  and  imposes  ^silence  on  a  party  only 
when,  in  conscience  and  honesty,  he  should 
not  be  allowed  to  speak.'  Van  Rensselaer  y. 
Kearney,  11  How.  297  [13  L.  Ed.  703]." 

In  the  case  of  Doswell  v.  Buchannan's  Ex- 
ecutors, 3  Leigh  (Va.)  365,  23  Am.  Dec.  280, 
the  court  uses  this  language:  "The  enroll- 
ment and  registry  acts  of  England  and  our 
recording  acts  are  expressly  declared  to  be 
made  for  the  benefit  of  subsequent  purchas- 
ers ;  to  protect  them  from  secret  conveyanc- 
es. These  acts,  then,  ought  not  to  be  turned 
to  the  injury  of  those  for  whose  benefit  they 
were  made,  unless  it  be  In  obedience  to  some 
express  provision  contained  in  them.     But 


there  is  none  such.  They  declare  that  all 
deeds,  etc.,  shdll  be  void  as  to  subsequent 
purchasers,  unless  duly  recorded;  but  they 
nowhere  declare  that  such  recording  shall 
charge  the  subsequent  purchasers  with  no- 
tice of  the  deed.  If  not  recorded,  the  deed 
Is  void  as  to  him;  if  recorded,  it  is  only  so 
far  valid  that  it  passes  to  the  bargainee  the 
title  it  purports  to  convey,  provided  the  bar- 
gainor had  that  title;  if  he  had  it  not,  the 
deed  cannot  pass  it,  though  recorded,  nor 
will  the  putting  of  it  on  record  affect  the 
conscience  of  a  subsequent  purchaser  of  the 
legal  title  with  the  equity  which  the  deed 
raised  between  the  bargainor  and  the  bar- 
gainee. The  laws  had  no  such  intention; 
nor  will  their  words  bear  such  construction. 
That  this  Is  settled  doctrine  in  England, 
there  are  many  cases  to  show"^-cltlng  nu- 
merous cases. 

The  court,  in  the  case  of  Bingham  v.  Klrk- 
land,  34  N.  J.  Eq.  229,  thus  discusses  the  ef- 
fect that  would  follow  if  the  record  in  such 
cases  should  be  construed  to  give  construc- 
tive notice:  "It  would  involve  a  search 
against  every  person  whom  the  title  in  its 
transmission  had  ever  touched,  not  merely 
for  the  period  during  which  such  person  held 
the  title,  but  for  a  period  anterior  there- 
to, during  which  any  incumbrance  might 
have  been  made  and  still  exist  Such  a  con- 
struction of  the  scope  of  constructive  notice, 
imputed  to  a  subsequent  purchaser  by  our 
recording  acts,  is  opposed  to  the  sentiment 
of  the  bar  of  this  state,  as  it  has  existed 
from  the  earliest  period  of  their  enactment. 
The  system  of  searching  practiced*  so  far  as 
I  know  or  have  been  informed,  without  any 
deviation,  has  been  to  trace  the  line  of  rec- 
ord title,  and  search  against  each  owner 
during  the  period  that  he  held  the  title. 
The  titles  to  the  real  estate  in  this  state  rest 
upon  searches  made  In  conformity  to  this 
view..  And  it  is  a  sensible  view.  No  one  is 
supposed  to  convey  or  incumber  property 
which  he  does  not  own.  'Non  dat  qui  non 
habet' " 

In  Blake  v.  Graham,  6  Ohio  St  580,  67 
Am.  Dec.  360,  the  rule  is  thus  stated:  "It  is 
well  settled  that  the  record  or  registry  of  a 
deed  is  constructive  notice  only  to  those  who 
claim  through  or  under  the  grantor  by  whom 
such  deed  was  executed.  •  •  •  In  the 
last-named  case  (Bates  v.  Norcross,  14  Pick. 
[Mass.]  224),  the  court  says:  'To  hold  the 
proprietors  of  land  to  take  notice  of  the  rec- 
ords of  deeds,  to  determine  whether  some 
stranger  has  without  right  made  conveyanc- 
es of  their  lands,  would  be  a  most  dangerous 
doctrine,  and  cannot  be  sustained  with  any 
color  of  reason  or  authority.  ♦  •  ♦  These 
rules  rest  upon  the  obvious  reason  that  a 
searcher  can  be  fairly  supposed  to  be  made 
acquainted  with  the  contents  of  such  deeds 
only  as,  in  the  process  of  tracing  link  by 
link  his  chain  of  title  on  the  record,  neces- 
sarily pass  under  his  inspection." 
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Judge  Hare,  In  a  note  to  the  Duchess  of 
Kingston's  Case,  2  Smith's  Lead.  Cas.  (8th 
Ed.)  734,  says:  "It  necessarily  tends  to  give 
a  vendee,  who  has  been  careless  enough  to 
buy  what  the  vendor  has  not  to  sell,  a  pref- 
erence over  subsequent  purchasers,  who  have 
expended  their  money  in  good  faith,  and 
without  being  guilty  of  negligence."  He  was 
therefore  opposed  to  a  doctrine  that  was  so 
unjust 

In  the  case  of  Ford  v.  Unity  Church,  120 
Mo.  498,  25  S.  W.  394,  23  L.  R.  A.  561,  41 
Am.  St  Rep.  711,  to  which  there  la  a  valu- 
able and  exhaustive  note,  the  court  quotes 
with  approval  the  following  language  from 
Mr.  Rawle*s  excellent  work  on  Covenants 
for  Title,  as  follows:  "This  rule,  when  ap- 
plied to  the  case  of  a  bona  fide  purchaser  for 
value,  without  notice,  cannot  harmonize  with 
the  spirit  of  our  registry  laws  In  force  In 
this  country,  and  leads  to  the  position,  which 
certainly  cannot  be  considered  as  tenable,  that 
a  purchaser  must  search  the  registry  of 
deeds,  not  only  from  the  time  when  his 
grantor  acquired  title,  but  also  for  a  series 
of  years  before  that  time,  in  order  to  dis- 
cover whether  he  had  previously  made  any 
conveyance  (though  without  title)  to  any 
other  person;  for.  If  he  had,  that  person,  ac- 
cording to  this  doctrine,  holds  the  estate  as 
against  this  person,  and.  If  the  property  has 
passed  through  several  hands,  a  similar 
search  must  be  made  as  to  each."  After 
making  this  quotation,  the  court  uses  this 
language:  ''He  says  nothing  is  more  simple 
than  what  Is  termed  'the  line  of  title.'  It  Is 
that  the  first  purchaser  should  search  the 
title  for  the  deed  to  his  vendor,  and  trace 
the  title  thence  back  to  Its  source.  If  be 
finds  no  title  In  him,  as  would  have  been 
the  case  here,  then  It  Is  his  fault  If  he  takes 
the  deed.  Now,  as  to  the  second  purchaser 
—one  who  buys  after  the  vendor  acquires  a 
title.  He  searches  until  he  finds  the  deed 
to  his  vendor,  and  traces  the  title  back  to 
its  source.  He  finds  It  regular,  and  that 
since  his  vendor  acquired  the  title  he  has  not 
conveyed  to  any  one  else.  He  is  not  ex- 
pected to  look  for  conveyances  from  his  ven- 
dor prior  to  the  time  the  vendor  acquired 
the  title.  'Yet,'  as  Mr.  Rawle  says,  'accord- 
ing to  the  practical  effect  of  the  doctrine 
now  being  considered,  and  apart  fromcoun- 
terequltles,  the  purchaser  who  has  brought 
himself  within  all  the  provisions  of  the  reg- 
istry laws.  Is  not  protected  at  all,  if  his 
vendor  had,  before  he  had  acquired  title, 
conveyed  to  another,  with  covenants,  a  title 
which  was  without  existence  or  value.' " 

The  court  announced  the  rule  just  stated, 
although  the  following  statute  was  then  of 
force:  "If  any  person  shall  convey  any  real 
estate  by  conveyance,  purporting  to  con- 
vey the  same  in  fee  simple  absolute,  and 
shall  not  at  the  time  of  such  conveyance 
have  the  legal  estate  In  such  real  estate,  but 


shall  afterwards  acquire  the  same,  the  legal 
estate  subsequently  acquired  shall  immedi- 
ately pass  to  the  grantee,  and  such  convey- 
ance shall  be  void,  as  if  such  legal  estate 
had  be^i  in  the  grantor  at  the  time  of  the 
conveyance." 

[2,  3]  The  reasons  which  gave  rise  to  the 
rule  In  such  cases  are:  (1)  That  the  grantee 
Is  estopped  by  his  conduct  from  relying 
upon  the  record  as  constructive  notice  to 
a  subsequent  purchaser  for  value,  without 
notice,  because  he  is  guilty  of  an  act  of 
wrong  by  failing  to  exercise  due  diligence 
to  ascertain  whether  his  grantor  has  a  good 
title,  and  thus  by  his  negligence  participate 
in  casting  a  cloud  upon  the  title  of  the  own- 
er. (2)  A  contrary  doctrine  would  not  only 
entail  much  Inconvenience  In  searching  the 
records,  but  would  render  titles  to  land,  to 
a  great  extent  uncertain;  such  a  result  be- 
ing against  the  spirit  of  the  recording  acts, 
as  well  as  against  public  policy. 

The  rule  is  especially  applicable  in  the 
present  case,  for  the  reason  that  both  the 
grantor  and  grantee  bad  at  least  construc- 
tive notice  of  T.  M.  Richardson's  title,  not 
only  from  the  fact  that  he  was  In  possession, 
but  from  his  recorded  deed.  The  exceptions 
raising  this  question  are  overruled. 

All  other  questions  presented  by  the  ex- 
ceptions are  either  dependent  upon  the  con- 
clusions hereinbefore  announced,  or  the  ap- 
pellant has  failed  to  show  that  there  was 
prejudicial  error. 

Judgment  affirmed. 

HYDRICK,  WATTS,  and  ERASER,  JJ., 
concur.     WOODS,  J.,  disqualified. 


(92  s.  G.  14} 
STATE  V.  HERTZOG  et  aL 

(Supreme  Court  of  South  Carolina.     July  12, 

1912.) 

1.  Constitutional  Law   (S  83*)— Imprison- 
ment—Violation  OP  Constitution. 

Cr.  Code  1902,  |  338,  providlDg  that  it 
shall  be  the  duty  of  any  contractor  or  contract- 
ors, in  the  erection  or  repairing  of  any  build- 
ing, to  pay  all  laborers,  gubcontractors,  and 
materialmen  out  of  the  money  furnished  for 
such  erection  or  repairing,  and  that  said  la- 
borers, subcontractors,  and  materialmen  shall 
have  the  first  lien  on  such  money,  but  that 
nothing  shall  prevent  any  contractor  from  bor- 
rowing money  on  such  contract,  and  tliat  no 
contractor  who  shall  expend  money  loaned  up- 
on such  contract  or  received  thereon,  and  on 
that  account  fail  to  pay  any  laborers,  subcon- 
tractors, or  materialmen,  shall  be  deemed  guilty 
of  a  misdemeanor,  punishable  by  imprison 
ment,  is  not  a  violation  of  the  Constitution  in 
providing  imprisonment  for  debt;  the  offense 
arising  out  of  the  wrongful  misappropriation 
of  money   received   under  the   contract 

[Ed.  Note.— For  other  cases,  see  Constita- 
tional  Law,  Cent  Dig.  tf  150-151 V^;  Dec 
Dig.  S  83.*] 

2.  Constitutional  Law  (§  48»)— Construc- 
tion OP  Statutes— 'Validity. 

It  is  the  duty  of  the  court,  when  a  statute 
can  be  given  a  reasonable  meaning  consistent 
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with  the  Constitution,  to  construe  it  as  having 
such  meaning,  in  order  to  uphold  its  validity. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §  46;  Dec.  Dig.  |  4&*] 

3.  Constitutional  Law  (|  238*)  — Equal 
Protection  op  Law— Reasonable  Classi- 
fication. 

Nor  is  the  above  section  a  violation  of 
Const.  U.  S.  Amend.  14,  or  Const,  art.  1,  f  5. 
in  depriving  building  contractors  of  the  equal 
protection  of  laws  by  an  arbitrary  classifica- 
tion; the  state  having  a  wide  discretion  in 
making  classifications  m  the  exercise  of  its 
police  power,  and  building  contractors  being 
nsually  of  a  much  less  financial  responsibility 
than  railroad  and  paving  contractors. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  i§  688-699,  706-708; 
Dec  Dig.  f  238.*] 

4.  Cbiicinal  Law  (|  15*)— Repeal— Gsnbbal 
Law— Special  Law— Oi^enses. 

Cr.  Code  1902,  §  337,  contains  the  general 
law  for  the  punishment  of  the  offense  of  dis- 
posing of  personal  property  which  is  subject 
to  liens;  while  section  338,  enacted  subse- 
quently, makes  it  a  misdemeanor  for  building 
contractors  to  dispose  of  moneys  received  un- 
der the  contract,  without  paying  laborers,  ma- 
terialmen, and  subcontractors.  Held  that,  as 
the  latter  section  specifically  applies  to  offens- 
es of  building  contractors,  those  offenses  are 
taken  out  of  the  scope  of  the  general  provi- 
sion of  the  earlier  section. 

[I2d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §f  1,  16-20;  Dec.  Dig.  |  15.*] 

5.  Criminal  Law  (§  1030*)— Appeal— Pres- 
entation OP  Grounds  of  review  in  Court 
Below. 

An  objection  that  a  criminal  statute  is 
unconstitutional,  because  its  penal  provision  is 
not  a  subject  expressed  in  the  title  of  the  act, 
not  having  been  raised  in  the  court  below,  can- 
not be  reviewed  on  appeal. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2619-2621,  2629,  2632, 
2653;    Dec.  Dig.  f  1030.*] 

Gary,  C.  J.,  and  Watts  and  EVaser,  JJ.,  and 
I>e  Yore,  Circuit  Judge,  dissenting. 

Appeal  from  General  Sessions  Clrcait 
Court  of  Marlboro  County. 

"To  be  oflaclally  reported." 

E.  L.  Hertzog  and  R.  H.  Rudlsail  were  in- 
dicted for  disposing  of  money  subject  to  a 
statutory  lien,  and  from  an  order  denying  a 
motion  to  quash  the  indictment,  they  appeal. 
Modified  and  affirmed. 

The  following  are  the  reasons  of  appeal 
which  the  court  requests  shall  be  published: 

''First.  Because  the  Indictment  contains 
three  counts,  two  under  the  act  of  1896  [Act 
March  2,  1896,  22  St  at  Large,  p.  198],  as 
amended  by  the  act  of  1897  [Act  March  2, 
1897,  22  St  at  Large,  p.  487].  And  the  third 
under  the  act  making  It  a  misdemeanor  to 
dispose  of  property  under  a  Hen  without  the 
written  consent  of  tne  lienee,  and  cannot  be 
sustained  as  to  the  third  count  of  the  In- 
dictment for  the  reason  that  the  special 
remedy  provided  by  the  acts  of  1896  and  1897 
Is  exclusive  and  must  be  pursued. 

"Second.  Because  the  Indictment  does  not 
state  facts  sufficient  to  constitute  an  offense, 


to  the  first  and  second  counts,  against  the 
laws  of  South  Carolina,  In  that  the  statute 
under  which  It  Is  brought  is  In  violation  of 
article  1,  §  24,  of  the  Constitution,  which  Is 
as  follows,  'No  person  shall  be  imprisoned 
for  debt,  except  in  cases  of  fraud,*  In  that  the 
statute  makes  the  mere  failure  of  the  con- 
tractor, erecting  buildings,  to  pay  laborers  or 
persons  furnishing  materials  received  by  him, 
a  misdemeanor,  without  providing  that  the 
failure  to  pay  must  be  fraudulent,  or  that 
there  must  be  fraud  on  the  part  of  the  con- 
tractor in  falling  to  do  so.  The  statute  pun- 
ishes a  person  by  Imprisonment  for  falling  to 
pay  a  debt 

"Third.  In  that  the  said  statute  Is  In  viola- 
tion of  Article  1,  I  5,  of  the  Constitution  of 
South  Carolina,  which  Is  as  follows:  'The 
privileges  and  Immunities  of  citizens  of  this 
state  and  of  the  United  States  under  this 
Constitution  shall  not  be  abridged,  nor  shall 
any  person  be  deprived  of  life,  liberty  or 
property,  without  due  process  of  law,  nor 
shall  any  person  be  denied  the  equal  protec- 
tion of  the  laws.' 

"(A)  In  that  contractors,  building  houses, 
are  only  made  Indictable  for  failure  to  pay 
over  to  laborers  and  materialmen  money  re- 
ceived by  them,  while  all  other  contractors 
are  exempt  from  Indictment 

"(B)  The  statute  does  not  give  equal  pro- 
tection to  other  kinds  of  laborers  than  labor- 
ers on  buildings, /and  to  other  materialmen 
than  those  furnishing  materials  for  build- 
ings. 

*'(C)  The  statute  discriminates  In  favor  of 
laborers  on  buildings  and  persons  furnishing 
materials  for  buildings,  and  against  all  oth- 
er kinds  of  laborers  and  materialmen. 

"(D)  The  statute  does  not  give  the  equal 
protection  of  the  law  to  a  class  similarly  sit- 
uated, because  all  laborers  are  to  be  classified 
together,  and  all  materialmen  are  to  be 
classified  together;  whereas  in  the  statute 
only  laborers  on  buildings  and  persons  fur- 
nishing materials  on  same  are  entitled  to 
be  paid,  else  the  contractor  makes  himself 
criminally  liable. 

"(E)  All  contractors  belong  to  a  class  simi- 
larly situated.  But  this  statute  discrimi- 
nates against  contractors  erecting  buildings, 
makes  them  liable  to  Indictment  for  doing 
that  which  other  contractors  may  do  with 
Impunity. 

"Fourth.  The  statute  is  in  conflict  with 
the  fourteenth  amendment  to  the  (Constitu- 
tion of  the  United  States,  in  that  it  does  not 
afford  equal  protection  of  the  laws. 

"Fifth.  Because  by  the  terms  of  the  act 
the  offense  of  breach  of  trust  with  fraud- 
ulent intent  is  not  created,  for  the  reason 
that  the  Hen  is  created  on  the  property  of 
the  contractor,  and  not  on  that  of  the  lab- 
orer or  person  furnishing  materials,  and 
there  could  be  no  breach  of  trust  in  the  us- 
ing of  money,  which  is  his  own  property,  by 
the  contractor." 
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Solicitor  J.  Monroe  Spears,  of  Darlington, 
D.  D.  McGoll,  J.  W.  Le  Grand,  and  J.  K. 
Owens,  all  of  Bennettsville,  for  the  State. 
Nicholls  &  Nicholls,  of  Spartanburg,  and 
Townsend  &  Rogers,  of  Bennettsville,  for  ap- 
pellants. 

WOODS,  J.  This  appeal  Is  from  an  order 
of  the  court  of  general  sessions,  refusing  to 
quash  an  indictment  against  the  defendant 
containing  counts  charging  disposition  by 
him  of  money  subject  to  a  statutory  lien,  in 
violation  of  sections  337  and  338  of  the  Crim- 
inal Code.  Section  337  is  the  familiar  stat- 
ute which,  in  general  terms,  made  a  criminal 
offense  the  disposition  of  any  personal  prop- 
erty upon  which  a  lien  exists,  without  pay- 
ing the  lien  debt,  or  depositing  the  amount 
of  it  with  the  clerk  of  the  court 

[1,2]  The  case  turns  mainly  on  the  con- 
stitutionality of  the  penal  provisions  of  sec- 
tion 338,  which  reads  as  follows:  '*It  shall 
be  the  duty  of  any  contractor  or  contractors, 
In  the  erection,  alteration  or  Repairing  of 
buildings  in  the  state  of  South  Carolina,  to 
pay  all  laborers,  subcontractors  and  mate- 
rialmen for  their  lawful  services  and  ma- 
terial furnished  out  of  the  money  received 
for  the  erection,  alteration  or  repairs  of 
buildings  upon  which  said  laborers,  subcon- 
tractors and  materialmen  are  employed  or 
interested,  and  said  laborers,  as  well  as  all 
subcontractors  and  persons  who  shall  fur- 
nish material  for  said  building,  shall  have 
a  first  lien  on  the  money  received  by  said 
contractor  or  contractors  for  the  erection,  al- 
teration or  repair  of  said  buildings  in  pro- 
portion to  the  amount  of  their  respective 
claims.  Nothing  herein  contained  shall 
make  the  owner  of  the  building  responsible 
in  any  way:  Provided,  that  nothing  contain- 
ed in  this  section  shall  be  construed  to  pre- 
vent any  contractor  or  contractors  or  sub- 
contractors from  borrowing  money  on  such 
contract  Any  contractor  or  contractors  or 
subcontractors  who  shall,  for  other  purposes 
than  paying  the  money  loaned  upon  said 
contract,  expend  and  on  that  account  fail 
to  pay  to  any  or  all  laborers,  subcontractors 
and  materialmen  out  of  the  money  received 
as  provided  in  this  section  and  as  admitted 
by  such  contractor  or  contractors,  or  as  may 
be  adjudged  by  any  court  of  competent  ju- 
risdiction, shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction,  when  the 
consideration  for  such  work  and  material 
shall  exceed  the  value  of  one  hundred  dol- 
lars, shall  be  fined  not  less  than  one  hun- 
dred dollars  nor  more  than  five  hundred  dol- 
lars, or  imprisonment  not  less  than  three 
months  nor  more  than  twelve  months;  and 
when  such  consideration  shall  not  exceed 
the  value  of  one  hundred  dollars,  shall  be 
fined  not  more  than  one  hundred  dollars  or 
imprisoned  not  longer  than  thirty  days:  Pro- 
vided, said  contractor  or  contractors  or  sub- 
contractors may  have  the  right  of  arbitra- 


tion by  agreement  with  said  laborers,  sub- 
contractors and  materialmen." 

The  specific  charge  against  the  defendant 
under  this'  section  Is  that,  as  a  oontractoi 
for  the  alteration  and  repair  of  certain 
buildings  of  W.  S.  Mowry,  he  collected  $1,- 
723.12,  and  expended  it  for  other  purposes 
than  paying  the  money  loaned  on  the  con- 
tract, and  on  that  account  failed  to  pay  R. 
J.  Easterling  Company  for  material  furnish* 
ed  to  the  amount  of  $606.62. 

Defendant  contends  that  the  criminal  en- 
actment of  section  338  is  unconstitutional, 
in  that  (1)  it  provides  imprisonment  for  debt 
without  proof  of  fraud;  and  (2)  it  arbitrari- 
ly discriminates  against  contractors  for 
buildings  by  creating  a  lien  on  money  re- 
ceived by  them  in  favor  of  subcontractors, 
laborers,  and  materialmen,  and  by  making 
them  criminally  liable  for  failure  to  apply 
the  money  received  on  their  contracts  to  the 
discharge  of  the  Hen,  while  no  such  burdens 
are  imposed  on  other  contractors. 

If  the  court  can  discern  in  the  statute  any 
reasonable  meaning  consistent  with  the  Con- 
stitution, it  must  adopt  that  as  the  true 
meaning,  in  order  to  uphold  the  statute. 
Taking  the  section  in  its  entirety,  It  cannot 
fairly  be  construed  to  provide  for  imprison- 
ment for  the  mere  failure  to  pay  a  debt 
The  first  paragraph  impresses  on  the  money 
received  by  the  contractor  on  his  contract  a 
lien  in  favor  of  laborers,  subcontractors,  and 
materialmen.  The  second  paragraph  enacts- 
that,  if  the  contractor  shall  pay  out  the  spe- 
cific fund  which  has  come  Into  his  hands, 
and  which  must  remain  there  subject  to  the 
lien,  for  other  purposes  than  paying  the 
money  loaned  on  his  contract,  and  on  that 
account  fail  to  pay  laborers,  subcontractors, 
and  materialmen  out  of  the  money  so  sub- 
ject to  their  lien,  then  he  shall  be  deemed 
guilty  of  a  misdemeanor.  This  being  so,  the 
natural  and,  indeed,  the  only  reasonable 
construction  of  the  statute  is  that  it  makes 
penal,  not  the  mere  failure  to  pay  a  debt, 
but  the  disposition  by  the  contractor  of  a 
specific  sum  of  money  held  by  him  under  a 
lien,  so  as  to  defeat  the  lien.  Under  this 
construction,  the  statute  does  not  violate  the 
constitutional  inhibition  against  imprison- 
ment for  debt,  except  in  cases  of  fraud.  On 
this  point  the  case  falls  entirely  outside  the 
principle  on  which  Ex  parte  Hollman,  79  S. 
0.  9,  60  S.  E.  19,  21  L.  R.  A.  (N.  S.)  242, 
14  Ann.  Cas.  1105,  was  decided,  and  within 
the  rule  laid  down  in  State  v.  Barden,  64  S. 
C.  207.  41  S.  E.  959. 

[3]  Unsound,  also,  is  the  objection  that 
the  statute  violates  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United 
States  and  section  5,  art.  1,  of  the  Constitu- 
tion of  this  state.  The  rules  with  respect 
to  the  legislative  power  under  the  fourteenth 
amendment  have  been  thus  restated  by  the 
Supreme  Court  of  the  United  States,  in  the 
recent  case  of  Lindsley  r.  Natural  Carbonic 
Gas  Co.,  220  U.  S.  61,  31  Sup.  Ot  337,  55  L 
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Ed.  309:  "(1)  The  equal  protectioii  clause  of 
the  fourteenth  amendment  does  not  take 
from  the  state  the  power  to  classify  In  the 
adoption  of  police  laws,  but  admits  of  the 
exercise  of  a  wide  scope  of  discretion  In  that 
regard,  and  avoids  what  is  done  only  when 
it  is  without  any  reasonable  basis,  and  there- 
fore is  purely  arbitrary.  (2)  A  classification 
having  some  reasonable  basis  does  not  of- 
fend against  that  clause,  merely  because  It 
is  not  made  with  mathematical  nicety,  or 
because  in  practice  it  results  in  some  in- 
equality. (3)  When  the  classification. in  such 
a  law  is  called  in  question,  if  any  state  of 
facts  reasonably  can  be  conceived  that 
would  sustain  It,  the  existence  of  that  state 
of  facts  at  the  time  the  law  was  enacted 
must  be  assumed.  (4)  One  who  assails  the 
classification  in  such  a  law  must  carry  the 
burden  of  showing  that  it  does  not  rest  upon 
any  reasonable  basis,  but  is  essentially  ar- 
bitrary.** 

A  like  construction  has  been  placed  by 
this  court  on  section  5,  art  1,  of  the  state 
Constitution,  which,  on  this  point,  is  like 
the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States.  Simmons  v.  West- 
em  Union  Telegraph  Co..  63  S.  C.  430,  41 
S.  E.  521,  57  L.  R.  A.  607 ;  Johnson  v.  Spar- 
Un  Mills,  68  S.  C.  339,  47  S.  E.  695,  1  Ann. 
Cas.  409.  The  classification  here  Is  far  from 
being  arbitrary.  Contractors  for  the  erec- 
tion, alteration,  and  repair  of  buildings  in 
the  main,  do  work  on  a  much  smaller  scale 
than  contractors  for  railroads  or  streets  or 
other  works.  Many,  if  not  the  majority,  of 
the  former  are  men  of  small  means,  and 
generally  their  laborers,  subcontractors,  and 
materialmen  must  be  paid,  if  paid  at  all, 
from  the  funds  received  on  the  contract. 
Without  casting  about  for  other  reasonable 
grounds  of  classification.  It  is  enough  to  say 
that  the  defendant  has  not  discharged  the 
burden  which  the  law  places  on  him  of 
showing  that  the  classification  is  altogether 
arbitrary. 

[4]  The  motion  to  quash  the  third  count 
of  the  indictment,  framed  under  section  337 
of  the  Criminal  Code,  we  think,  should  have 
been  granted.  Section  337  contains  the  gen- 
eral law  for  punishment  of  the  offense  of 
disposing  of  personal  property  under  Hens. 
Section  338,  enacted  latar,  contains  the  spe- 
cial provisions  on  the  same  subject  appllca- 
hle  only  to  liens  in  favor  of  certain  persons 
on  certain  moneys  in  the  hands  of  contrac- 
tors for  the  erection,  repair,  and  alteration 
of  buildings.  Construing  the  two  statutes 
together,  It  is  manifest  that  section  338  ihust 
be  regarded  as  taking  the  special  liens  and 
the  disposition  of  money  subject  to  them  out 
of  the  general  provision  of  law  contained  in 
section  337,  and  providing  a  different  and 
an  exclusive  punishment  for  the  disposition 
of  money  subject  to  such  liens.  It  follows 
that,  for  the  criminal  disposition  of  money 
subject  to  the  lien  provided  for  in  section 


338,  a  contractor  can  be  indicted  only  un- 
der that  section. 

[8]  The  point  that  the  statute  now  stand- 
ing in  the  Criminal  Code  as  section  338  was 
not  enacted  as  required  by  the  Constitution, 
l>ecause  the  penal  provision  is  a  subject  not 
expressed  in  the  title  of  the  act  as  passed 
in  1896,  not  having  been  made  in  the  cir- 
cuit court,  is  not  available  to  the  defendant 
in  this  court 

The  judgment  of  the  circuit  court  Is  modi- 
fled  according  to  the  views  herein  expressed. 

HTDRICK,  X,  and  ERNEST  GARY, 
PRINCE,  GAGE,  MEMMINGER,  WILSON, 
SEASE,  and  FRANK  B.  GABY,  Circuit 
Judges,  concur. 

GARY,  C.  J.  (dissenting).  This  is  an  ap- 
peal from  an  order  refusing  to  quash  an  in- 
dictment, charging  the  defendant  with  a  vio- 
lation of  sections  337  and  338  of  the  Crimi- 
nal Code,  which  are  as  foUows: 

Section  337:  "Any  person  or  persons,  who 
shall  sell  or  dispose  of  any  personal  prop- 
erty, on  which  any  mortgage  or  other  lien 
exists,  without  the  written  consent  of  the 
mortgagee  or  lienee,  or  the  owner  or  holder 
of  such  mortgage  or  lien,  and  shall  fall  to 
pay  the  debt  secured  by  the  same,  within 
ten  days  after  such  sale  or  disposal,  or  shall 
fall  in  such  time  to  deposit  the  amount 
of  the  said  debt  with  the  clerk  of  the  court 
of  common  pleas  for  the  county  in  which 
the  mortgage  or  lien  debtor  resides,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof,  shall  be  imprisoned,"  etc. 

Section  338:  "It  shall  be  the  duty  of  any 
contractor  or  contractors,  in  the  erection, 
alteration  or  repairing  of  buildings  in  the 
state  of  South  Carolina,  to  pay  all  laborers, 
subcontractors  and  materialmen  for  their 
lawful  services  and  material  furnished  out 
of  the  money  received  for  the  erection,  al- 
terations or  repairs  of  buildings  upon  which 
said  laborers,  subcontractors  and  material- 
men are  employed  or  Interested,  and  said 
laborers,  as  well  as  all  subcontractors  and 
persons  who  shall  furnish  material  for  said 
building,  shall  have  a  first  lien  on  the  money 
received  by  said  contractor  or  contractors 
for  the  erection,  alteration  or  repair  of  said 
buildings  in  proportion  to  the  amount  of 
their  respective  claims.  Nothing  herein  con- 
tained shall  make  the  owner  of  the  building 
responsible  in  any  way:  Provided,  that 
nothing  contained  in  this  section  shall  be 
construed  to  prevent  any  contractor  or  con- 
tractors or  subcontractors  from  borrowing 
money  on  such  contract  Any  contractor  or 
contractors  or  subcontractors,  who  shall,  for 
other  purposes  than  paying  the  money  loan- 
ed upon  said  contract,  expend  and  on  that 
account  fall  to  pay  to  any  or  all  laborers, 
subcontractors  and  materialmen  out  of  the 
money  received  as  provided  in  this  section 
and  as  admitted  by  such  contractor  or  con- 
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tractors,  or  as  may  be  adjudged  by  any 
court  of  competent  Jurisdiction,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction,  when  the  consideration  for  such 
work  and  material  shall  exceed  the  value 
of  one  hundred  dollars,  shall  be  fined  not 
less  than  one  hundred  dollars  nor  more  than 
five  hundred  dollars,  or  imprisonment  not 
less  than  three  months  nor  more  than  twelve 
months;  and  when  such  consideration  shall 
not  exceed  the  value  of  one  hundred  dollars, 
shall  be  fined  not  more  than  one  hundred 
dollars  or  imprisoned  not  longer  than  thir- 
ty days:  Provided,  said  contractor  or  con- 
tractors or  subcontractors  may  have  the 
right  of  arbitration  by  asrreement  with  said 
laborers,  subcontractors  and  materialmen." 
The  appellant's  exceptions  will  be  re- 
ported. 

The  first  question  that  will  be  considered 
is  whether  laborers,  subcontractors,  and  ma- 
terialmen have  a  lien,  under  section  338, 
for  services  rendered  and  material  furnish- 
ed by  them,  on  money  received  by  the  con- 
tractor from  those  with  whom  he  entered 
into  the  contract  to  erect  the  buildings,  etc. 
The  appellant's  attorneys,  in  their  argu- 
ment, contend  that  the  act  of  1896  (Act 
March  2,  1896,  22  St.  at  Large,  p.  198),  whose 
provisions  are  incorporated  in  the  Criminal 
CJode  as  section  338,  is  unconstitutional,  on 
the  ground  that  it  violates  section  17,  art. 
3,  of  the  Constitution,  which  provides  that 
"every  act  or  resolution  having  the  force 
of  law  shall  relate  to  but  one  subject,  and 
that  shall  be  expressed  in  the  title."  This 
question,  however,  is  not  properly  before  tfie 
court  for  consideration,  as  it  was  not  urged 
on  circuit,  and  there  has  been  no  ruling  up- 
on it 

As  the  statute,  in  express  terms,  gives  a 
Hen  to  laborers,  subcontractors,  and  mate- 
rialmen, it  must  be  held  that  they  have 
such  right,  unless  it  is  obnoxious  to  some 
other  provision  of  the  Constitution.  And 
it  is  next  contended  that  it  Is  repugnant  to 
section  24,  art  1,  of  the  Constitution,  which 
provides  that  "no  person  shall  be  imprisoned 
for  debt,  except  in  cases  of  fraud," 

The  title  of  the  act  of  1896  is  "An  act  to 
require  contractors,  in  the  erection,  altera- 
tion or  repairing  of  buildings,  to  pay  labor- 
ers, subcontractors  and  materialmen  for 
their  services  and  material  furnished."  Our 
construction  of  that  act  is  that  section  1 
thereof  was  intended  to  provide  a  civil  rem- 
edy to  protect  the  rights  of  laborers,  sub- 
contractors and  materialmen.  It  creates  a 
lien  in  their  favor  on  money  received  by  the 
contracfor  for  the  erection,  alteration,  or 
repairing  of  buildings,  and  likewise  makes 
it  the  duty  of  the  contractor  to  pay  them, 
for  their  services  and  the  material  furnish- 
ed, out  of  the  money  received  by  the  con- 
tractor. Section  2  was  intended  to  punish 
the  contractor  criminally  for  failing  to  pay 
the  laborers,   subcontractors,   and  material- 


imen  out  of  the  money  received  by  him  for 
the  erection,  alteration,  or  repairing  of 
buildings.  The  act  was  not  intended  to  pun- 
ish him  for  disposing  of  property  under  lien. 
The  title  of  the  act  and  the  language  of 
section  2  show  that  it  was  not  intended  to 
provide  a  punishment  for  disposing  of  prop- 
erty under  lien  (as  the  word  "lien*'  is  not 
mentioned  in  either  of  them),  but  for  failure 
to  pay  the  amount  due  the  laborers,  sub- 
laborers,  and  materialmen.  Section  2  of 
the  act  of  1896  is  therefore  repugnant  to 
section  24,  art  1,  of  the  Constitution.  Ex 
parte  Hollman,  79  S.  C.  9,  60  S.  E.  19,  21 
L.  R.  A.  (N.  S.)  242,  14  Ann.  Cas.  1105; 
Bailey  v.  Alabama,  219  U.  S.  219,  31  Sup. 
Ct.  145,  55  L.  Ed.  191. 

The  next  question  to  be  determined  is 
whether  the  first  and  second  sections  of  the 
act  of  1896  are  so  interdependent  that  one 
cannot  operate  without  the  other.  The  rule 
is  thus  stated  in  Cooley's  Con.  Lim.  p.  299: 
"If,  when  the  unconstitutional  portion  is 
striken  out,  that  which  remains  is  complete 
In  Itself,  and  capable  of.  being  executed,  in 
accordance  with  the  apparent  legislative  in- 
tent, wholly  independent  of  that  which  was 
rejected,  it  must  be  sustained.  ♦  *  •  If 
a  statute  attempts  to  accomplish  two  or 
more  objects,  and  is  void  as  to  one,  it  may 
still  be  in  every  respect  complete  and  valid 
as  to  the  other.  But  if  its  purpose  is  to 
accomplish  a  single  object  only,  and  some 
of  its  provisions  are  void,  the  whole  must 
fail,  unless  sufilcient  remains  to  effect  the 
object,  without  the  aid  of  the  invalid  por- 
tion. And,  if  they  are  so  mutually  connect- 
ed with  and  dependent  upon  each  other,  as 
conditions,  considerations,  or  compensations 
for  each  other,  as  to  warrant  the  belief  that 
the  Legislature  intended  them  as  a  whole, 
and,  if  all  could  not  be  carried  into  effect, 
the  Legislature  would  not  pass  the  residue 
index)endently,  then,  if  some  parts  are  un- 
constitutional, all  the  provisions  which  are 
thus  dependent,  conditional,  or  connected 
must  fall  with  them."  See,  also,  Gilreath 
V.  Greenville,  63  S.  C.  75,  40  S.  E.  1028. 

Section  1  of  the  act  of  1896  was  intended 
to  create  a  civil  remedy;  while  section  2 
had  in  contemplation  a  criminal  proceeding 
for  the  punishment  of  a  contractor  who  fail- 
ed to  pay  the  parties  therein  mentioned  out 
of  the  money  received  by  him.  The  two 
remedies  are,  In  every  respect,  separate  and 
distinct;  and  there  is  no  reasonable  ground 
for  supposing  that  the  Legislature  would  not 
have  enacted  section  1,  if  it  had  known  that 
section  2  could  not  be  carried  into  effect 

The  appellant's  attorneys  recognize  this 
principle;  for,  in  their  argument,  they  say: 
"We  do  not  contend  that  the  first  section 
is  unconstitutional,  for  the  reason  that  the 
power  of  the  Legislature  to  create  liens  by 
statute  cannot  be  denied;  but  we  contend 
that  the  second  section  is  unconstitutional.'* 

The    next   question    for    consideration    is 
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whether  the  statnte  Is  In  yiolation  of  sec- 
tion 5,  art,  1,  of  the  Constitution,  which  is 
as  follows:  "The  privileges  and  immunities 
of  citizens  of  this  state,  and  of  the  United 
States  under  this  Constitution,  shall  not  be 
abridged,  nor  shall  any  person  he  deprived 
of  life,  liberty  or  property,  without  due  pro- 
cess of  law,  nor  shall  any  person  be  denied 
the  equal  protection  of  the  laws.** 

The  principle  is  thus  stated  in  the  case  of 
Simmons  v.  Telegraph  Co.,  63  S.  C.  425,  41 
S.  B.  521,  57  L.  R.  A.  607:  "Legislation  is 
not  unequal  nor  discriminatory,  in  the  sense 
of  the  equality  clause  of  the  Constitution, 
merely  because  it  is  special  or  limited  to  a 
particular  class.  The  decisions  of  the  Unit- 
ed States  Supreme  Court  establish  that  the 
Ijegislature  has  power  to  make  a  classifica- 
tion of  persons  or  property,  for  public  pur- 
poses, provided  such  classification  is  not  ar- 
bitrary and  bears  reasonable  relation  to  the 
purpose  to  be  effectuated,  and  that  the  equali- 
ty clause  is  not  violated,  when  all  within 
the  designated  class  are  treated  alike.*' 

The  case  of  Gulf,  C.  &  S.  F.  Ry.  v.  Ellis, 
165  U.  S.  150,  17  Sup.  Ct.  255,  41  U  Ed. 
666,  decides  that  the  classification  must  not 
be  arbitrary;  that  is,  "must  always  rest  up- 
on some  difference  which  bears  a  reasonable 
and  Just  relation  to  the  act  in  respect  to 
which  the  classification  is  proposed."  Also 
that  such  classification  must  be  "based  upon 
some  reasonable  ground,  some  difTerence 
which  bears  a  Just  and  proper  relation  to 
the  attempted  classification,  and  is  not  a 
merely  arbitrary  selection."  This  language 
is  quoted  with  approval  in  Porter  v.  Railway, 
63  S.  C.  169,  41  S.  B.  108,  90  Am.  St  Rep. 
670,  Simmons  v.  Telegraph  Co.,  63  S.  C.  425, 
41  S.  E.  521,  57  L.  R.  A.  607,  and  Oil  Co.  v. 
Spartanburg,  66  S.  C.  37,  44  S.  E.  377. 
These  authorities  are  conclusive  of  this  ques- 
tion, and  show  that  the  classification  is  not 
obnoxious  to  section  5,  art  1,  of  the  Consti- 
tution. 

The  appellant  also  contended  that  the  act 
of  1896  was  inimical  to  the  fourteenth  amend- 
ment of  the  United  States  Constitution,  which 
provides  that  no  state  shall  deny  to  any 
person  within  its  Jurisdiction  the  equal  pro- 
tection of  the  laws.  What  has  Just  been  said 
disposes  of  this  question. 

Construing  the  valid  portion  of  section  338 
with  section  337  of  the  Criminal  Code,  It 
will  be  seen  that  section  338  creates  a  lien 
on  money  received  by  contractors  in  the  man- 
ner therein  mentioned;  and  that  section  337 
Is  applicable  to  such  a  lien.  Section  337  was 
construed  by  the  court  in  the  case  of 
State  V.  Barden,  64  S.  C!  206,  41  S.  E.  959, 
and  it  was  held  that  it  was  not  in  conflict 
with  section  5,  art.  1,  of  the  Constitution. 

The  defendants  cannot  be  tried  under  that 
count  of  the  indictment  charging  a  violation 
of  section  338  of  the  Criminal  Code,  but 
can  be  tried  under  section  337  for  unlawfully 
disposing  of  the  money  covered  by  the  lien 


described   in   section   838  of   the   Criminal 
Code. 
For  these  reasons,  I  dissent 

WATTS,  J.,  concurs. 

FRASBR,  J.  (dissenting).  I  do  not  see  my 
way  clear  to  concur  in  either  of  the  opinions 
which  have  been  prepared  in  this  case.  It 
would  be  a  needless  waste  of  time  and 
space  to  again  copy  the  statutes.  I  know  the 
Supreme  Court,  in  State  v.  Barden,  64  S.  C. 
207,  41  S.  E.  959,  held  that  section  337  is 
constitutional;  but  be  it  remembered  that 
we  are  now  in  the  court  en  banc,  the  great 
constitutional  court  of  this  state;  and,  if 
the  court  en  banc  is  bound  by  any  other  de- 
cision, it  certainly  is  bound  by  its  own  de- 
cision in  Ex  parte  Hollman,  79  S.  O.  at  page 
13,  60  S.  H.  at  page  21,  21  I/.  R.  A.  (N.  S.) 
242,  14  Ann.  Cas.  1105;  "We  shall  not  dis- 
cuss at  length  the  doctrine  of  stare  decisis. 
It  seems  obvious  It  has  less  force  when  the 
constitutional  right  of  the  citizen  to  his 
personal  liberty  is  involved  than  in  those 
cases  involving  the  fixedness  of  property 
rights  and  the  regularity  of  procedure.  With 
the  profoundeet  respect  for  the  Judges  who 
delivered  and  concurred  In  these  opinions, 
we  cannot  avoid  the  conclusion  that  the  stat- 
ute in  question  provides  for  imprisonment 
for  debt  without  proof  of  fraud,  and  there- 
fore attempts  to  deprive  the  citizen  of  one  of 
the  personal  rights  guaranteed  by  the  Con- 
stitution of  the  state." 

It  seems  to  me  we  are  bound  to  follow  the 
Hollman  Case,  and  not  the  Barden  Case, 
which.  In  my  Judgment,  is  overniled  by  the 
Hollman  Case.  In  my  opinion,  the  cases  are 
hopelessly  in  conflict,  and  the  decision  of  the 
court  en  banc  must  govern.  In  the  Hollman 
Case,  at  79  S.  C.  at  page  16,  60  S.  E.  at  page 
22,  21  L.  R.  A.  (N.  S.)  242,  14  Ann.  Cas.  1105, 
this  court  says;  "The  legislative  power  to 
make  acts  criminal  and  punishable  by  impris- 
onment cannot  be  extended  to  an  invasion 
of  the  rights  guaranteed  the  citizen  by  the 
Constitution.  It  is  impossible  to  frame  a 
valid  statute  punishing  by  imprisonment  the 
exercise  of  the  right  to  religious  liberty,  or 
the  right  to  petition  for  the  redress  of  griev- 
ances, or  the  right  to  be  exempt  from  im- 
prisonment for  debt,  except  in  a  case  of 
fraud.  These  are  all  constitutional  rights, 
which  cannot  be  abridged  under  the  guise  of 
legislation  against  crime.  The  exercise  of 
them  cannot  be  crime." 

The  province  of  this  court  is  to  decide  prin- 
ciples, rather  than  cases.  The  principle  de- 
cided in  the  Hollman  Case  is  that  imprison- 
ment for  nonpayment  of  debts  is  allowed 
only  in  cases  of  fraud.  In  the  Reeder  Case, 
the  court  held  that  motive  or  intent  is  im- 
material. No  other  construction  is  possible. 
Intent  is  not  in  the  statute,  and  no  court 
is  Justified  in  supplying  it. 

Section  337,  in  short,   provides,  that,  if 
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any  one,  with  knowledge  of  the  existence 
of  the  lien,  shall  sell  any  personal  property, 
wlthont  the  written  consent  of  the  lienee,  and 
shall  fail  to  pay  the  debt  within  10  days 
(deposit  Is  equivalent  to  payment),  he  shall 
be  guilty  of  a  misdemeanor,  and  be  fined  or 
imprisoned,  or  both. 

The  statute,  in  the  Hollman  Case,  provid- 
ed for  a  willful  default  without  Just  excuse, 
and  yet  the  statute  was  declared  to  be  un- 
constitutional, because  willfulness  and  inex- 
cusable conduct  did  not  necessarily  mean 
fraudulent  conduct.  Section  837  contains  no 
such  modifying  words.  Let  me  illustrate. 
A  mortgagor  has  in  his  possession  personal 
property  worth  $1,000,  covered  by  a  mortgage 
for  (700.  By  the  act  of  God,  two-thirds  of 
it  is  destroyed.  The  mortgagor  finds  a  pur- 
chaser for  the  remnant  at  a  price  far  beyond 
its  market  value.  He  is  offered  $600  for  the 
remnant  to-day.  He  cannot  raise  the  other 
$100.  What  shall  he  do?  Shall  he  sell  and 
save  the  mortgagee  as  much  as  possible,  and 
take  the  imprisonment  and  the  inheritable 
shame  of  a  convict  to  himself  and  family, 
or  shall  he  refuse  and  save  himself  at  the 
expense  of  his  creditor?  He  meets  the  mort- 
gagee and  tells  him  the  condition  of  affairs. 
The  mortgagee  verbally  urges  the  sale,  not 
merely  consents.  The  sale  is  made.  The  en- 
tire purchase  price  is  delivered  to  the  mort- 
gagee. The  mortgagor,  not  being  able  to  pay 
the  balance  of  the  mortgage  debt  within  10 
days,  is,  under  this  statute,  lidble  to  impris- 
onment. Why  is  lie  imprisoned?  I  know  of 
no  other  answer  than  that  he  did  not  pay 
the  other  $100,  i.  e.,  the  debt.  There  certain- 
ly is  no  fraud  here.  Imprisonment  for  fail- 
ure to  pay  a  debt,  in  the  absence  of  fraud,  is 
declared,  in  the  Hollman  Case,  to  be  uncon- 
stitutional and  beyond  legislative  power.  For 
these  reasons,  I  am  unable  to  concur  in  the 
opinion  which  sustains  section  337. 

Section  338,  in  my  judgment,  is  even  worse. 
This  section  gives  a  lien  on  the  money  receiv- 
ed by  contractors  for  the  erection,  alteration, 
or  repair  of  buildings  in  favor  of  laborers, 
subcontractors,  and  materialmen  who  have 
taken  part  in  the  construction,  etc.,  of  build- 
ings. Why  not  bridges,  roads,  factories,  etc.? 
Is  not  the  finished  product  just  as  much  the 
result  of  their  labor,  attention,  and  material 
in  the  one  case  as  the  other?  But  it  is  said 
that  there  would  be  too  many  involved  in  one 
case  and  only  a  few  in  the  other.  I  do  not 
think  the  classification  is  based  on  fact.  It 
seems  to  me  that  it  depends  on  the  size  of  the 
bridge  and  the  size  of  the  house.  I  have  seen 
the  statement  in  an  industrial  paper  that  a 
skyscraper  is  a  bridge  on  end.  It  seems  to 
me  that  there  are  many  kinds  of  workmen 
required  for  the  perpendicular  bridge,  that 
have  no  necessary  place  in.  the  horizontal 
bridge — for  Instance,  stone  masons,  brick 
masons,  electricians,  plumbers,  decorators, 
painters,  etc. — ^and  yet,  if  the  bridge  be  per- 
pendicular, there  is  a  lien ;  but,  if  the  bridge 
be  horizontal,  there  is  none.     I  fail  to  see 


the  reasonableness  of  the  classification.  BuU 
even  if  the  one  is  complex  and  the  other 
simple,  it  is  new  doctrine  to  me  that  the  law 
can  deal  only  with  simple  questions. 

Again,  it  is  said  that  the  true  basis  of 
criminality  is  that  the  law  makes  the  con- 
tract price  a  trust  fund,  and  when  the  con- 
tractor does  not  pay  the  lien  debt  he  has 
committed  a  breach  of  trust.  If  that  be 
granted,  it  still  would  not  sustain  the  stat- 
ute, because  a  breach  of  trust,  to  be  crim- 
inal, must  be  toith  fraudulent  intent.  Nei- 
ther fraud  nor  anything  that  imports  fraud  is 
contained  in  this  statute.  Indeed,  the  whole 
intent  of  the  statute,  as  I  see  it,  is  to  pro- 
cure imprisonment  for  failure  to  pay  the 
debts,  without  the  necessity  to  prove  fraud. 
While  the  statute  opens  wide  the  door  for 
fraud,  it  has  only  bonds  and  imprisonment 
for  an  honest  but  unfortunate  contractor. 

Again,  let  me  illustrate  my  view.  A.  con- 
tracts to  build  a  house.  Those  with  whom 
he  has  contracted  for  his  supplies  have  fail- 
ed. The  price  of  supplies  has  risen,  and  so 
has  labor.  The  contract  price  is  $10,000.  It 
has  cost  A.  $11,000  to  build,  and  he  has  no 
other  money  with  which  to  pay  the  debts. 
Under  section  337,  we  have  seen  that  debt 
means  all  that  is  due,  every  cent.  A.  has 
collected  $5,000  on  his  contract  and  paid  it, 
every  cent,  to  the  laborers,  subcontractors, 
and  materialmen.  What  is  A.  to  do?  If  be 
collects  the  remaining  $5,000  and  prorates 
that  among  the  three  classes,  he  is  to  be  fined 
or  imprisoned  for  the  failure  to  pay  these 
debts  in  f uU.  If  A.  still  bad  the  $10,000,  of 
course,  be  could  pay  the  $6,000.  The  excuse 
that  he  has  paid  the  first  $5,000  to  these  yery 
people  does  not  avail.  The  statute  allows 
one,  and  only  one,  excuse.  A.  can  borrow 
money  on  the  contract  and  repay  that;  but 
there  is  no  other  excuse  allowed.  If  A.  is 
dishonest,  his  way  is  clear.  He  borrows  on 
his  contract,  puts  the  money  in  his  pocket* 
and  goes  unwhlpped  of  the  law.  The  honest 
man,  who  simply  miscalculates  or  is  unfor- 
tunate, is  imprisoned  for  nonpayment  of  bis 
debt;  while  the  real  criminal  is  unpunished. 

With  all  of  its  harshness,  section  337  does 
provide  that  its  provisions  shall  not  apply  to 
those  who  have  no  knowledge  or  notice  of 
the  lien.  Not  so  with  section  338.  No  knowl« 
edge  or  notice  is  necessary.  Where  a  con- 
tractor has  several  contracts  in  different  cit- 
ies or  widely  separated  places,  he  must  have 
a  foreman  on  each  contract,  authorized  to 
contract  bills  in  emergencies.  To  a  knowl- 
edge of  each  of  these  bills,  the  contractor  is 
held  by  a  criminal  liability.  More  marvel- 
ous still,  the  contractor  is  charged  with  pro- 
phetic knowledge  of  the  future  determination 
of  courts  and  juries.  These,  too,  he  must 
pay,  or  be  imprisoned.  Ex  parte  Hollman,  79 
S.  G.  at  page  15,  60  S.  &  at  page  22,  21  U 
R.  A.  (N.  S.)  242,  14  Ann.  Cas.  1105:  '*How- 
ever  completely  he  may  show  his  good  faith, 
and  however  fully  the  court  and  jury  may  be 
convinced  of  bis  good  faith,  conviction  must 
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follow,  unless  tbe  jury  think  he  had  Just 
cause  to  abandon  the  centiact,  or  that  the 
service  required  was  not  reasonable." 

Under  section  338,  the  contractor  Is  denied 
the  mercy  or  justice  of  the  jury.  His  con- 
demnation is  sure,  absolute,  and  unesca'pable. 
It  makes  no  difference  what  the  court  and 
jury  may  think.  They  do  not  have  to  think 
at  all.  The  questions  for  them  are ;  Did  the 
prisoner  get  money  on  the  contract?  Did 
he  pay  all  the  debts?  If  he  did  not  pay  all 
the  debts,  was  he  prevented  solely  because 
he  paid  it  on  a  loan  on  the  contract?  (It 
makes  no  difference  for  what  purpose  the 
money  was  borrowed,  or  what  he  did  with 
the  proceeds  of  the  loan. 

It  seems  to  me  that  the  statute  allows  the 
contractor  to  divest  the  vested  lien  of  the 
three  classes.  It  violated  the  equal  protec- 
tion of  the  laws,  and  provides  imprisonment 
for  the  nonpayment  of  debts. 

For  these  reasons,  I  cannot  concur  in  any 
opinion  which  sustains  the  conviction  of  the 
defendants. 

DB  VORE,  Circuit  Judge.  I  concur,  for 
the  reason  that  sections  337  and  388,  Or. 
Code,  are  unconstitutional,  in  that  they  au- 
thorize Imprisonment  for  debt,  even  if  there 
be  no  fraud  involved  in  the  act  or  acts  con- 
demned by  said  two  sections,  and  made  mis- 
demeanors. 

(92  8.  c.  43) 

TRAYNHAM  v.  CHARI^BSTON  ft  W.  0. 

RY.  CO. 

(Supreme  Court  of  South  Carolina.     July  13, 

1912.) 

CoHHSRCK  (I  88*)  —  Tbanspobtation  of 
Freight— •*1NT«R8TATB  CJommercb"— Dei*at. 
Plaintiff  purchased  a  car  of  guano  which 
was  delivered  for  transportation  from  Charles- 
ton, destination  at  Barksdale,  both  within  the 
state,  a  part  of  the  route  over  defendant's  rail- 
way, however,  being  through  the  state  of 
Georgia.  Held,  that  such  shipment  oonstituted 
interstate  commerce,  since  the  transportation 
was  and  hence  was  not  subject 'to  Act  Feb. 
15,  1907  (25  St  at  Large,  p.  490),  imposing  a 
penalty  on  carriers  for  delay. 

[£d._Note.*-For  other  cases,  see  Commerce, 
Cent  Ddg.  I  26;    Dea  Dig.  §  83.^ 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  3724-3731.] 

Hydrick,  Fraser,  Gage,  Rice,  and  Sease,  JJ., 
dissenting. 

'To  be  officially  reported." 

On  rehearing.    Reversed. 

For  former  opinion,  see  71  8.  B.  813. 

F.  Barron  Grler,  of  Greenwood,  and  Simp- 
son, Cooper  ft  Babb,  of  Laurens,  for  appel- 
lant. W.  R.  Rich^,  of  Laurens,  for  re- 
spondent 

GARY,  0.  J.  This  is  an  action  for  the 
recovery  of  a  statutory  penalty  and  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  in  consequence  of  an  unreasonable 


delay  on  the  part  of  the  defendant  In  trans- 
porting certain  articles  of  merchandise. 

The  allegations  of  the  complaint,  material 
to  the  consideration  of  the  questions  involv- 
ed, are  as  follows:  "That  heretofore,  to 
wit,  on  the  4th  day  of  March,  1907,  the  Ashe- 
poe  Fertilizer  Company  delivered  to  the  At- 
lantic Coast  Line  Railroad  Company  at  Char- 
leston, S.  C,  ten  tons  of  guano,  consigned 
to  Z.  R.  Traynham,  at  Barksdale,  in  Laurens 
county,  and  state  aforesaid.  That  at  Yemas- 
see  In  the  state  aforesaid,  on  March  5,  1907, 
the  Atlantic  Coast  Line  Railroad  Company 
delivered  the  car  containing  said  guano  to 
the  defendant  the  Charleston  and  Western 
Carolina  Railway  Company  for  transporta- 
tion to  the  plaintiff  at  Barksdale,  S.  C. 
That  the  distance  between  Yemassee  and 
Barksdale,  both  of  which  are  in  the  state 
of  South  Carolina,  is  not  over  200  miles 
by  the  nearest  railroad  route.  That  although 
the  said  car  of  guano  was  received  by  the 
defendant  on  March  5,  1907,  and  the  defend- 
ant was  requested  to  make  prompt  shipment 
thereof,  the  said  car  of  guano  was  not  de- 
livered to  the  plaintiff,  until  the  6th  day 
of  April,  1907.  That,  by  and  under  the  stat- 
ute law  of  South  Carolina,  all  common  car- 
riers doing  business  in  this  state  are  requir- 
ed to  transport  to  its  destination  all  freight 
received  by  them  for  transportation,  not  ex- 
ceeding the  following  limit,  ♦  •  •  and 
for  failure  to  comply  with  the  said  statute, 
such  common  carrier  so  failing  shall  be  sub- 
ject to  a  penalty  of  $5  per  day  for  every 
day  of  delay  in  excess  of  the  time  herein- 
above limited.'* 

The  defendant  denied  that  the  delivery  of 
the  guano  at  its  destination  was  unreason- 
ably delayed,  and  alleged  that  the  delay  was 
caused  by  an  unusually  heavy  movement  of 
freight  at  that  time  over  the  line  of  the. de- 
fendant, which  caused  Its  yards  and  tracks 
to  be  blocked  at  the  transfer  points,  and 
made  it  impossible  to  reach  the  car  and  move 
it  at  an  earlier  day.  The  defendant  also  al- 
leged that  the  shipment  was  subject  to  the 
laws  relating  to  Interstate  commerce,  and  not 
to  state  legislation,  by  reason  of  the  fiict 
that  the  defendant's  line  of  railway,  over 
which  the  guano  was  l)eing  transported,  lies 
partly  in  the  state  of  South  Carolina  and 
partly  in  the  state  of  Georgia.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff 
for  $60,  and  the  defendant  appealed. 

The  testimony  shows  that  the  shipment 
began  and  terminated  at  its  destination  in 
this  state;  that  a  part  of  defendant's  line, 
over  which  it  was  necessary  for  it  to  trans- 
port the  goods,  lies  within  tbe  state  of  Geor- 
gia. 

The  first  question  tliat  wiU  be  considered 
is  whether  it  was  an  Interstate  or  an  intra- 
state shipment  The  cases  of  Stemberger  v. 
Railway,  29  S.  0.  510,  7  S.  B.  886,  2  L.  R. 
A.  105;    State  v.  Holleyman,  55  S.  0.  207, 
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31  S.  E.  362,  33  S.  E.  366,  45  L.  R.  A,  567; 
Frasler  &  Go.  v.  Railway,  81  S.  C.  162,  62 
S.  E.  14;  Hunter  v.  Railway,  81  S.  C.  169, 
62  S.  E.  13;  and  Hanley  v.  Kansas  City 
Ry.,  187  U.  S.  617,  23  Sup.  Ct  214,  47  L. 
Ed.  333,  determine  beyond  question  that  it 
was  an  Interstate  shipment 

In  the  case  of  Hunter  v.  Railway,  81  S. 
C.  169,  62  S.  E.  13,  the  same  railroad  com- 
pany was  Involved,  and  the  facts  in  every 
respect  were  similar  to  those  now  under  con- 
sideration, except  in  that  case  the  delay  oc- 
curred in  the  state  of  Georgia.  The  title 
of  the  act  then  and  now  Jsefore  us  for 
interpretation  is:  "An  act  to  prevent  delays, 
in  the  transportation  of  freight,  by  railroads 
in  this  state."  The  first  section  provides: 
"That  from  and  after  May  1,  1904,  all  rail- 
road companies,  doing  business  in  this  state, 
shall  transport  to  its  destination  all  freight 
received  by  them  for  transportation  within 
the  state.  •  •  ♦  "  24  St.  at  Large,  p.  671. 
In  that  case  the  court  used  this  language: 
"Construing  the  words  'transportation  with- 
in the  state'  according  to  their  exact  and 
natural  meaning,  they  do  not  embrace  inter- 
state transportation.  (Citing  authorities.) 
The  statute,  therefore,  cannot  have  operation 
beyond  the  territory  of  the  state,  and  should 
not  be  so  construed  as  to  interfere  substan- 
tially with  transportation  in  its  interstate 
feature.  •  ♦  •  Transportation  is  a  part 
of  commerce,  and  it  must  be  held  that  the 
transportation  in  this  instance  was  not  whol- 
ly within  the  state,  but  was  in  part  within 
the  state  of  Georgia,  and  was  therefore  in- 
terstate transportation."  If  no  other  lan- 
guage had  been  used  by  the  court  In  that 
case,  it  would  be  unnecessary  to  cite  au- 
thorities to  show  that  the  statute  of  this 
state  is  inapplicable.  But  the  court  left 
open  the  question  whether  a  case  is  embrac- 
ed within  the  terms  of  the  statute  when  the 
delay  takes  place  wholly  in  this  state. 

In  Hanley  v.  Kansas  City  Ry.,  187  U.  S. 
617,  23  Sup.  Ct  214,  47  U  Ed.  333,  the  court 
quotes  with  approval  the  following  language 
from  Pacific  Coast  S.  S.  Co.  v.  Railroad  Com- 
missioners (C.  C.)  18  Fed.  10,  9  Sawy.  253: 
''To  bring  the  transportation  within  the  con- 
trol of  the  state  as  part  of  its  domestic  com- 
merce, the  subject  transported  must  be  with- 
in the  entire  voyage  under  the  exclusive  Ju- 
risdiction of  the  state." 

An  interstate  transportation  is  continuous 
in  its  nature,  and,  if  a  state  statute  could 
have  the  effect  of  breaking  the  continuity  of 
transportation,  it  would  necessarily  interfere 
with  Interstate  commerce.  State  v.  Holley- 
man,  55  S.  C.  207,  31  S.  E.  362,  33  S.  E.  366, 
45  L.  R.  A.  567.  As  an  Interstate  transporta- 
tion must  be  regarded  as  an  entirety,  it  is 
difficult  to  conceive  how  a  delay  may  take 
place  within  a  state  without  being  affected 
by  causes  operating  at  some  other  place  on 
the  line  of  railroad,  even  in  another  state. 
It  would  certainly  be  an  onerous  burden  on 


interstate  commerce  to  hold  that  a  shipment, 
during  its  actual  transportation,  could  be 
subjected  to  state  legislation  at  any  point 
on  the  line  whatever,  before  it  reached  its 
destination. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed* 

WATTS,  J.,  and  ERNEST  GARY.  COPES, 
PRINCE,  'SPAIN,  FRANK  B.  GARY,  and 
SHIPP,  Circuit  Judges,  concur. 

GAGE,  Circuit  Judge  (dissenting).  Grant- 
ing that  the  shipment  was  betwixt  the  states, 
the  mixed  issue  made  is  this:  Does  the  re- 
quirement of  the  statute  that  the  car  of 
fertilizers  should  not  be  halted  in  this  state 
except  for  "good  and  sufficient  cause"  con- 
stitute a  burden  upon  or  hindrance  of  the 
carriage  of  the  fertilizers?  The  testimony 
does  not  prove  It  as  a  fact,  and  no  Just  in- 
ference shows  it  as  the  law. 

In  my  Judgment  the  statute  is  a  valid  ex- 
ercise of  the  state's  power  now,  and  the  re- 
sult below  was  right  and  ought  to  be  af- 
firmed. 

HYDRICK,  J.  (dissenting).  Lest  others 
may  be  unjustly  criticized  for  my  shortcom- 
ing, I  want  to  say  that  I  am  solely  responsi- 
ble for  the  delay  in  the  filing  of  the  decision 
of  the  court  In  this  case.  The  opinion  of  the 
Chief  Justice  was  prepared  before  the  case 
was  heard  by  the  court  en  banc.  The  opin- 
ion of  Mr.  Justice  FRASER  was  prepared 
and  sent  to  me  within  a  few  weeks  there- 
after. Since  then  the  papers  have  been  in 
my  hands.  Circumstances  beyond  my  control 
have  prevented  the  preparation  of  this  opin- 
ion at  an  earlier  date.  I  venture  to  think, 
however,  that  the  importance  of  the  question 
involved  to  the  people  of  this  state  Justifies 
the  taking  of  all  the  time  that  was  necessary 
for  its  thorough  consideration. 

The  action  was  brought  to  recover  the  pen- 
alty of  15  a  day  which  the  statute  of  this 
state  (25  Stat  p.  490)  allows  consignees,  who 
are  injured  by  the  delay,  to  recover  of  car- 
riers for  every  day  of  unreasonable  delay  in 
the  transportation  of  freight  within  tUs 
state.  The  defendant  received  the  shipment 
March  5tb,  but  failed  to  carry  it  to  destina- 
tion till  April  6,  1907,  a  delay  of  more  than 
30  days,  notwithstanding  the  distance  be- 
tween the  points  -of  shipment  and  destina- 
tion is  not  over  200  miles.  Notwithstanding 
both  points  are  within  this  state,  defendant's 
road  runs  for  a  distance  of  some  20  miles 
outside  the  state  and  through  the  city  of  Au- 
gusta, Ga.  This  circumstance  affords  the  de- 
fense chiefly  relied  upon,  to  wit,  that  the 
shipment  was  interstate,  and  therefore  the 
state  statute  does  not  apply,  and,  if  it  does, 
that  it  Is  void,  because  it  is  an  unlawful  in- 
terference with  and  burden  upon  interstate 
commerce. 

The  court  Instructed  the  Jury  as  follows: 
"If  the  Jury  find  that  the  car  was  delayed 
in  South  Carolioa  by  reason  of  conditions 
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existlDg  on  the  road  of  defendant  in  the 
state  of  Georgia,  then  yon  must  find  for  the 
defendant  If  the  jury  find  that  the  delay  in 
the  shipment  occurred  wholly  within  this 
state,  then  I  charge  you  that  the  plaintiff  is 
entitled  to  recover  $5  per  day  for  every  day 
the  car  was  delayed  in  this  state,  less  the 
time  allowed  by  the  statute,  Sundays  exclud- 
ed, provided  you  find  that  the  delay  was  not 
brought  about  by  good  and  sufficient  cause. 
If  you  find  that  the  delay  was  brought  about 
by  good  and  sufficient  cause,  you  must  find  for 
the  defendant,  or,  if  you  find  that  the  delay 
occurred  in  the  state  of  Georgia,  you  must  find 
for  the  defendant*'  Under  these  instruc- 
tions, the  verdict  of  the  jury  settles  the 
questions  of  fact  In  plaintiff's  favor  that  the 
shipment  was  unreasonably  delayed  while  it 
was  within  this  state,  and  that  the  delay 
was  due  to  conditions  existing  wholly  with- 
in this  state.  The  questions  raised  by  the 
expressions,  other  than  the  validity  of  the 
statute,  as  applied  to  the  shipment  in  ques- 
tion, do  not  require  discussion. 

The  title  of  the  act  is:  "An  act  to  prevent 
delays  in  the  transportation  of  freight  in 
this  state."  What  kind  of  delays  did  the 
Legislature  have  in  mind?  The  language  of 
the  title  answers:  '^Delays  In  the  transpor- 
tation of  freight"  Occurring  where?  An- 
swer: **Within  this  state."  It  is  clear, 
therefore,  that  the  Legislature  realized  and 
had  in  mind  the  limitations  upon  its  power, 
and,  knowing  that  it  could  not  penalize  de- 
lays occurring  beyond  the  borders  of  the 
state,  did  not  attempt  to  do  so,  but,  by  the 
language  used,  made  it  clear  that  its  inten- 
tion was  to  penalize  only  such  delays  as  oc- 
curred within  its  jurisdiction.  This  Inten- 
tion is  shown  also  by  a  consideration  of  the 
act  as  a  whole,  and  especially  by  the  lan- 
guage of  the  first  part  of  the  first  section 
which  reads:  "That  *  •  •  every  com- 
mon carrier  doing  business  in  this  state  shall 
transport  to  its  destination  all  freight  re- 
ceived by  them  for  transportation  within 
this  state  within  a  reasonable  time  after  re- 
ceipt thereof,  not  exceeding  the  following 
times,  after  midnight  of  the  day  of  the  re- 
ceipt thereof,  to  wit:  Between  points  not 
over  one  hundred  miles  apart,  seventy-two 
hours;  between  points  over  one  hundred  and 
not  over  two  hundred  miles  apart,  ninety-six 
hours;  and  between  points  over  two  hundred 
miles  apart  one  hundred  and  twenty  hours." 
To  limit  the  meaning  of  the  words  "within 
this  state"  here  used  solely  to  a  modification 
of  the  word  "transportation,"  so  as  to  make 
the  language  mean  that  the  physical  act  of 
transporting  must  be  wholly  within  the 
state,  ia  a  construction  so  narrow  and  techni- 
cal as  to  do  violence,  not  only  to  the  legisla- 
tive intent,  but  also  to  the  legislative  intelli- 
gence. The  court  knows,  and  must  assume 
that  the  Legislature  knew,  that  some  of  the 
railroad  companies  doing  business  in  this 
state,    and    especially    the    larger    systems^ 


transport  great  quantities  of  freight  from 
point  to  point  within  the  state  by  carrying 
it  over  lines  which  run  in  part  beyond  the 
borders  of  the  state.  The  language  used, 
construed  In  the  light  of  this  fact,  plainly 
shows  the  intent  that  the  act  should  apply 
to  all  shipments  from  one  point  in  the  state 
to  another  point  In  the  state,  without  regard 
to  whether  the  actual  physical  movement 
was  wholly  within  the  state  at  every  stage 
thereof  or  not 

In  the  first  place,  it  will  be  conceded  that 
the  shipment  in  question  is  interstate.  This 
court  has  expressly  decided  that  point. 
Hunter  v.  Railway,  81  S.  G.  173,  62  S.  E.  13. 
But  it  does  not  follow  by  any  means  that, 
because  it  is  an  interstate  shipment,  the  car- 
rier cannot  be  penalized  under  the  state  law 
for  delay  in  the  transportation  of  such  a 
shipment  occurring  wholly  within  the  state. 
It  seems  to  me  that  the  fundamental  error 
into  which  some  of  my  learned  Brethren 
have  fallen  is  that,  because  the  shipment  is 
interstate,  it  necessarily  follows  that  the 
carrier  is  not  subject  to  the  state  laws  with 
regard  to  the  transportation  of  it  The  pow- 
er of  the  states  to  compel,  by  proper  legis- 
lation, interstate  carriers  and  others  engag- 
ed in  interstate  commerce  to  discharge  their 
duties  to  the  public,  either  those  imposed  by 
the  common  law  or  by  statutes  reasonably 
exerting  the  police  power  of  the  state,  has 
been  affirmed  so  often  by  the  Supreme  Court 
of  the  United  States,  whose  decisions  upon 
that  question  are  final  and  controlling,  that 
it  can  no  longer  be  questioned.  That  great 
court  has  never  denied  the  power  of  the 
states,  in  the  absence  of  any  regulation  by 
Congress,  to  enact  such  laws  when  they  are 
only  a  reasonable  exercise  of  the  police  pow- 
er of  the  states  and  do  not  burden  or  inter- 
fere with  interstate  commerce,  although  they 
may  incidentally  affect  it.  I  shall  therefore 
rely  chiefly  upon  the  decisions  of  that  court 
to  sustain  the  application  of  the  statute  of 
this  state  to  the  shipment  in  question. 

Celerity  in  the  movement  of  freight  is  of 
the  utmost  importance  in  the  promotion  of 
commerce.  The  statute  in  question,  so  far 
from  hindering  or  burdening  commerce,  is 
actually  an  aid  to  It  by  stimulating  the  car- 
riers to  the  exercise  of  proper  diligence ,  in 
the  transportation  of  freight  "A  state  stat- 
ute imposing  a  penalty  on  railroad  compa- 
nies for  the  detention  of  freight  more  than 
a  limited  time  after  it  is  received  for  ship- 
ment, without  the  consent  of  the  shipper, 
is  not  void  as  a  regulation  of  Interstate 
commerce  even  as  applied  to  freight  to  be 
shipped  to  another  state,  since  the  enforce- 
ment of  such  statute  would  exi)edite  and 
not  obstruct  interstate  traffic."  17  A  &  E. 
Enc.  L.  (2d  Ed.)  103. 

In  Sherlock  v.  Ailing,  03  U..S.  99,  23  L. 
Ed.  810,  Mr.  Justice  Field,  speaking  for  the 
court  said:  "It  may  be  said, generally  that 
the  legislation  of  a  state,  not  directed 
against  conmierce  or  any  of  its  regulations. 
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but  relating  to  the  rights,  duties,  and  lia- 
bilities of  citizens,  a^d  only  Indirectly  and 
remotely  affecting  the  operations  of  com- 
merce, Is  of  obligatory  force  upon  citizens 
within  its  territorial  Jurisdiction,  whether 
on  land  or  water,  or  engaged  in  commerce, 
foreign  or  Interstate,  or  In  any  other  pur- 
■uif* 

In  Western  Union  Tel.  Ck).  ▼.  James,  162 
U.  S.  650,  16  Sup.  Ot  d34,  40  ^L.  Ed.  1105, 
a  statute  of  the  state  of  Georgia,  imposing 
a  penalty  on  telegraph  companies  for  failure 
to  transmit  and  deliver  telegrams  *'wlth 
impartiality  and  good  faith  and  with  due 
diligence,"  was  sustained  and  enforced  in 
its  application  to  an  interstate  telegram. 
The  statute  was  assailed  upon  the  same 
ground  as  the  statute  here  in  question,  to 
wit,  that  it  infringed  upon  the  power  vested 
in  Congress  by  the  Constitution  "to  regulate 
commerce  with  foreign  nations  and  among 
the  several  states."  The  court  held  that  tele- 
graphic messages  from  one  state  to  another 
constitute  a  part  of  interstate  commerce 
and  come  within  the  protection  of  the  com- 
merce clause  of  the  Constitution;  that,  if 
the  statute  could  be  construed  as  regulating 
commerce  between  the  states,  it  was  void; 
that  enactments  which  may  incidentally  aflfect 
interstate  commerce  and  the  persons  engaged 
in  it  do  not  necessarily  constitute  regula- 
tions of  that  commerce  within  the  meaning 
of  the  Constitution;  that  'legislation  which 
is  a  mere  aid  to  commerce  may  be  enacted 
by  a  state,  although  at  the  same  time  it 
may  incidentally  affect  commerce";  that  a 
provision  for  the  delivery  of  telegraphic 
messages  at  a  station  within  the  state  need 
have  no  effect  upon  the  conduct  of  the  tele- 
graph company  with  regard  to  the  perform- 
ance of  its  duties  outside  the  state;  that 
obedience  to  the  statute  would  not. unfavor- 
ably affect  the  company  or  embarrass  It  in 
the  course  of  Its  business;  and  hence,  in  the 
absence. of  any  regulation  by  Congress,  the 
statute  was  valid.  As  observed  by  the 
court  in  that  case,  the  statute  undertook  to 
do  nothing  more  than  compel  the  telegraph 
company  to  perform  its  duty.  The  court 
said:  ''The  statute  In  question  is  of  a  na- 
ture that  is  in  aid  of  the  performance  of  a 
duty  of  the  company  that  would  exist  in 
the  absence  of  any  such  statute,  and  it  is 
in  no  wise  obstructive  of  its  duty  as  a  tele- 
graph company.  It  imposes  a  penalty  for 
the  purpose  of  enforcing  this  general  duty 
of  the  company.  The  direction  that  the  de- 
livery of  the  message  shall  be  made  with 
impartiality  and  in  good  faith  and  with  due 
diligence  is  not  an  addition  to  the  duty 
which  it  would  owe  in  the  absence  of  such 
a  statute.  Can  it  be  said  that  the  imposi- 
tion of  a  penalty  for  the  violation  of  a  duty 
which  the  company  owed  by  the  general 
law  of  the  land  is  a  regulation  of  or  an  ob- 
struction to  interstate  commerce  within  the 
meaning  of  that  clause  of  the  federal  Con- 
stitution under  discussion?     We  think  not 


No  tax  is  laid  upon  any  Interstate  message, 
nor  is  there  any  regulation  of  a  nature  cal- 
culated to  at  all  embarrass,  obstruct,  or  im- 
pede the  company  in  the  full  and  fair  per- 
formance of  its  duty  as  an  interstate  send- 
er of  messages.  We  see  no  reason  to  fear 
any  weakening  of  the  protection  of  the  con- 
stitutional provision  as  to  conunerce  among 
the  several  states  by  holding  that,  in  regard 
to  such  a  message  as  the  one  In  question, 
although  it  comes  from  a  place  without  the 
state,  it  is  yet  under,  the  Jurisdiction  of  the 
state  where  it  is  to  be  delivered  (after  its 
arrival  therein  at  the  place  of  ^delivery), 
at  least  so  far  as  legislation  of  the  state 
tends  to  enforce  the  perforniance  ,of  the 
duty  owed  by  the  company  under  the  gm- 
eral  law.  So  long  as  Congress  la  .silent 
upon  the  subject,  we  think  it  is  within  the 
power  of  the  state  government  to  jsnact  leg- 
islation of  the  nature  of  this  Qeorgia  stat- 
ute. It  is  not  a  case  where  the  silence  of 
Congress  is  equivalent  to  an  express  en- 
actment" Again  the  court  said:  "While  it 
is  vitally  Important  that  commerce  between 
the  states  should  be  unembarrassed  by  vex- 
atious state  regulations  regarding  it  yet 
on  the  other  hand,  there  are  many  occasions 
where  the  police  power  of  the  state  can  be 
properly  exercised  to  insure  a  faithful  and 
prompt  performance  of  duty  within  the 
limits  of  the  state  upon  the  part  of  those 
who  are  engaged  in  interstate .  commerce. 
We  think  the  statute  in  question  is  one  of 
that  class,  and,  in  the  absence  of  any  leg- 
islation by  Congress,  the  statute  is  a  valid 
exercise  of  the  power  of  the  state  over  the 
subject" 

That  case  cannot  be  distinguished  in  prin- 
ciple from  this,  for  unquestionably  it  is  the 
duty  of  carriers,  under  the  general  law,  to 
transport  freight  to  its  destination  within 
a  reasonable  time  after  receipt  of  it  The 
statute  we  are  now  considering  imposes  no 
new  duty.  It  only  penalizes  the  failure  to 
perform  the  duty  imposed  by  the  general 
law,  and  implied  as  an  element  of  the  con- 
tract of  carriage.  While  it  fixes  th^  limits 
of  time  within  ^.which  shipments  shall  be 
carried  from  place  to  place  within  given 
distances,  it  In  effect,  if  not  in  terms,  de- 
clares the  times  so  fixed  to  be  reasonable, 
and  it  even  goes  further  and  allows  the 
carrier  to  relieve  Itself  from  the  liability 
incurred  by  failing  to  comply  with  its  pro- 
visions by  proving  that  such  failure  was 
due  to  good  and  sufficient  cause.  But  it 
was  expressly  decided  in  Western  Union 
TeL  Co.  V.  Commercial  Milling  Co.,  218  U. 
S.  406,  81  Sup.  Ct  59,  54  L.  Ed.  1088,  21 
Ann.  Oas.  815,  86  L.  R.  A.  (N.  &)*;220,  that 
"a  regulation  of  interstate  commeroe,  which 
would  be  valid  if  rested  upon  the  common 
law  of  the  state,  is  no  less  valid  because 
made  by  a  state  statute."  Syllabus.  In 
that  case,  a  statute  of  Michigan,  which 
made  telegraph  companies  liable  in  damages 
for  mistakes,  errors,  or  delays  caused  by 
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negligence  In  the  transmission  or  delivery, 
or  for  the  nondelivery  of  any  repeated  or 
unrepeated  message,  was  sustained  notwith- 
standing It  was  applied  in  a  case  where  the 
message  was  sent  from  the  state  of  Michi- 
gan into  the  state  of  Missouri,  and  the  neg- 
ligence by  which  it  was  lost  occurred  in  the 
state  of  Illinois. 

In  Chicago,  etc.,  .R.  Co.  v.  Solan,  109  U. 
S.  133,  18  Sup.  Ct.  289,  42  Ia  Ed.  688,  the 
validity  of  a  statute  of  Iowa,  prohibiting 
railroad  companies  from  limiting  their  lia- 
bility as  common  carriers,  was  affirmed  and 
applied,  though  the  plaintiff  was  Injured 
while  on  an  Interstate  train  and  making  an 
interstate  Journey.  The  court  said:  "Rail- 
road corporations,  like  all  other  persons  and 
corporations  doing  business  within  the  ter- 
ritorial jurisdiction  of  a  state,  are  subject 
to  its  law.  It  is  in  the  law  of  the  state  that 
provisions  are  to  be  found  concerning  the 
rights  and  duties  of  common  carriers  of  per- 
sons or  of  goods,  and  the  measures  by  which 
Injuries  resulting  from  their  failure  to  per- 
form their  obligations  may  be  prevented  or 
redressed.  Persons  traveling  on  interstate 
trains  are  as  much  entitled,  while  within  a 
state,  to  the  protection  of  that  state  as 
those  who  travel  on  domestic  trains.  A  car- 
rier exercising  his  calling  within  a  particu- 
lar state,  although  engaged  in  the  business 
of  interstate  commerce,  is  answerable,  ac- 
cording to  the  law  of  the  state,  for  acts  of 
nonfeasance  or  of  misfeasance  committed 
within  its  limits.  If  he  falls  to  deliver 
goods  to  the  proper  consignee  at  the  right 
time  and  place,  or  if  by  negligence  in  trans- 
portation he  Inflicts  injury  upon  the  person 
of  a  passenger  brought  from  another  state, 
the  right  of  action  for  the  consequent  dam- 
age is  given  by  the  local  law.  It  is  equally 
within  the  power  of  the  state  to  prescribe 
the  safeguards  and  precautions  foreseen  to 
be  necessary  and  proper  to  prevent  by  an- 
ticipation those  wrongs  and  Injuries  which, 
after  they  have  been  Inflicted,  the  state  has 
the  power  to  redress  and  to  punish.  The 
rules  prescribed  for  the  construction  of  rail- 
roads, and  for  their  management  and  oper- 
ation, designed  to  protect  persons  and  prop- 
erty otherwise  endangered  by  their  use,  are 
strictly  within  the  scope  of  the  local  law. 
They  are  not,  in  themselves,  regulations  of 
interstate  commerce,  although  they  control. 
In  some  degree,  the  conduct  and  the  liabil- 
ity of  those  engaged  in  such  commerce.  So 
long  as  Congress  has  not  legislated  upon 
the  particular  subject,  they  are  rather  to  be 
regarded  as  legislation  in  aid  of  such  com- 
merce and  as  a  rightful  exercise  of  the  po- 
lice power  of  the  state  to  regulate  the  rela- 
tive rights  and  duties  of  all  persons  and 
corporations  within  its  limits." 

The  last  decision  by  the  Supreme  Court 
of  the  United  States  upon  this  subject  is 
Western  Union  Tel.  Co.  v.  Crovo,  220  U.  S. 
364,  31  Sup.  Ct  399,  55  U  Ed.  498,  and  it 
is  directly  in  point.  A  statute  of  the  state 
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of  Virginia  made  it  the  duty  of  telegraph 
companies  doing  business  In  the  state  to  re- 
ceive and  transmit  dispatches  faithfully,  im- 
partially and  with  substantial  accuracy,  as 
promptly  as  practicable,  and  in  the  order  of 
delivery  to  the  company,  with  the  privilege 
of  giving  preference  to  certain  classes  of 
messages,  and  Imposed  a  penalty  of  $100  for 
failure  to  comply  with  its  provisions.  Crovo 
delivered  a  message  to  be  sent  from  Rich- 
mond, Va.,  to  Brockton,  N.  Y.  He  sued  for 
and  recovered  the  penalty  for  the  negligent 
failure  to  promptly  transmit  the  message, 
alleging  that  the  negligence  occurred  within 
the  state,  to  wit,  in  the  office  at  Richmond. 
The  court,  per  Mr.  Justice  Lurton,  states  the 
question  to  be  decided  as  follows :  "The  only 
question  for  decision  is  whether  a  statute  of 
the  state  of  Virginia,  which  imposes  a  pen- 
alty for  the  failure  to  transmit  a  dispatch 
received  at  an  office  of  the  company  in  the 
state  for  transmission  to  a  person  In  another 
state,  is  a  valid  exercise  of  the  power  of  the 
state;  the  delay  occurring  in  the  state.*'  The. 
answer  to  that  question  Is  given  by  the  court 
in  the  following  language :  "The  requirement 
of  the  Virginia  statute  as  here  applied  is  a 
valid  exercise  of  the  power  of  the  state,  in 
the  absence  of  legislation  by  Congress.  It  Is 
neither  a  regulation  of,  nor  a  hindrance  to. 
Interstate  commerce,  but  is  in  aid  of  that 
commerce.  The  case  is  clearly  governed  by 
Western  U.  Tel.  Co.  v.  James  and  Western 
U.  Tel.  Co.  V.  Commercial  Milling  Co.,  both 
above  cited."  Upon  what  principle  can  that 
case  be  distinguished  from  this? 

In  Bagg  V.  Wilmington,  etc.,  R.  Co.,  109  N. 
C.  279,  14  S.  B.  79,  14  L.  R.  A.  596,  26  Am.  St 
Rep.  569,  the  Supreme  Court  of  North  Caro- 
lina held  that  "a  state  statute  compelling  the 
shipment  of  freight  within-  a  certain  time  aft- 
er receiving  it,  under  a  penalty  for  d^ault, 
is  not  an  unconstitutional  regulation  of  in- 
terstate commerce,  as  to  freight  for  ship- 
ment out  of  the  state,  as  it  tends,  not  to 
trammel  or  obstruct,  but  to  expedite  such 
commerce."  Syllabus.  That  case  is  also  di- 
rectly in  point.  The  statute  imposed  a  pen- 
alty of  $25  a  day  for  every  day  over  flve 
that -any  railroad  allowed  freight  received 
by  it  for  shipment  to  remain  unshipped.  The 
court  held  the  statute  valid  as  a  proper  ex- 
ercise of  the  power  of  the  state,  as  applied 
in  a  case  where  the  shipment  was  from  a 
point  in  North  Carolina  to  a  point  in  South 
Carolina.  A  like  principle  was  Involved  and 
decided  by  this  court  and  sustained  by  the 
Supreme  Court  of  the  United  States  in  A. 
C.  L.  R.  Co.  V.  Mazursky,  216  U.  S.  122,  30 
Sup.  Ct  378,  54  L.  Ed.  411,  where  the  vaUd- 
Ity  of  the  statute  of  this  state,  imposing  a 
penalty  of  $60  on  common  carriers  for  fail- 
ure to  adjust  and  pay,  within  the  times 
therein  specified,  claims  for  loss  of  or  dam- 
age to  freight  while  in  the  possession  of  such 
carriers,  was  affirmed,  though  it  was  applied 
to  Interstate  shipments.  To  the  same  effect 
is  the  case  of  Skipper  v.  Railway,  76  S.  G. 


386 


75  SOUTHEASTERN  REPORTER 


(S.C. 


276,  55  S.  B.  454,  7  L.  R.  A.  (N.  S.)  388,  117 
Am.  St.  Rep.  dOl,  9  Ann.  Gas.  808,  sustain- 
ing section  1710,  toI.  1,  Code  1902,  as  ap- 
plied to  interstate  shipments,  and  the  prin- 
ciple there  decided  has  been  affirmed  by  the 
Supreme  Court  of  the  United  States.  Rich- 
mond, etc.,  R.  Co.  V.  R.  A.  Patterson  Tob. 
Co.,  169  U.  S.  311,  18  Sup.  Ot  335,  42  Ix  Ed. 
759. 

Under  the  reasoning  and  authority  of  the 
cases  hereinbefore  cited,  I  conclude  that  the 
statute  under  consideration  is  not  an  unlaw- 
ful interference  with  or  burden  upon  inter- 
state commerce,  when  applied  to  delays  oc- 
curring wholly  within  the  state,  and  that  it 
was  intended  to  be  applied  only  in  cases  of 
deiay  occurring  within  the  state. 

Therefore  I  think  the  judgment  of  the  cir- 
cuit court  should  be  affirmed. 

RICE  and  SEASE,  Circuit  Judges,  concur. 

ERASER,  J.  I  feel  bound  to  file  a  dissent 
to  the  opinion  of  the  majority  of  the  court 
in  banc  in  this  case  on  account  of  the  ex- 
ceeding great  importance  of  the  questions 
involved. 

Railroads  are  quasi  public  highways.  It 
is  the  state's  business  to  maintain  highways, 
and,  when  the  state  allows  its  business  to  be 
conducted  by  private  persons  or  corporations, 
it  ought  not  to  lose  its  power  to  control  the 
management  of  them.  If  the  federal  Su- 
preme Court  shall  limit  the  power  of  this 
state  to  control  its  own  aflFairs,  it  will  be 
time  enough  to  concede  the  loss.  If  this 
court  surrenders  the  state's  rights,  the  state 
is  helpless.  If  this  court  erroneously  up- 
holds the  state's  power  to  control  the  high- 
ways within  its  borders,  there  is  a  right  of 
appeal  to  the  Supreme  Court  of  the  United 
States,  and  the  error  can  be  corrected. '  The 
respondent  here  would  have  no  standing  with 
the  federal  authorities.  He  concedes  they 
have  no  Jurisdiction.  The  power  of  this 
state  to  control  commerce  between  its  own 
citizens  ought  not  to  be  surrendered. 

In  the  view  I  take  of  this  case,  it  is  nec- 
essary to  consider  appellant's  last  exception. 
The  appellant  refers  us  to  Frasier  &  Co.  v. 
Railway  Co.,  81  S.  C.  162,  62  S.  B.  14.  In 
that  case  it  appears  that  the  strike  had  been 
on  for  more  than  a  month  when  appellant 
undertook  to  transport  this  car  load  of 
guano.  It  is  true  that,  in  the  absence  of  in- 
structions, the  transportation  company  has 
the  right  to  fix  the  route,  but  in  fixing  the 
route  it  seems  to  me  they  are  bound  to  fix 
a  possible  route,  and,  when  they  fix  a  route 
they  know  to  be  an  impossible  route,  they 
are  responsible  for  nondelivery  in  the  spec- 
ified time.  The  statute  allows  the  trans- 
portation company  to  change  the  route  des- 
ignated by  the  shipper  when  the  designated 
route  will  be  interrupted  or  incapable  of  be- 
ing used  at  the  time,  by  strike  or  casualty, 
preventing  the  running  of  its  trains. 

As  to  the  interstate  commerce  feature  of 


this  case,  I  would  say :  Commerce  Is  the  in- 
terchange of  commodities  between  the  con- 
tracting parties.  When  the  contracting  par- 
ties are  citizens  of  different  states,  our 
scheme  of  government  has  placed  the  control 
in  the  federal  government,  which  is  common 
to  both.  Where  the  contracting  parties  are 
citizens  of  the  same  state,  the  control  is  ash 
signed  to  the  state  of  which  both  are  cit- 
izens. The  line  of  division  between  these 
two  ought  to  be  clearly  defined.  The  federal 
government  ought  to  be  accorded  cheerful 
obedience  in  its  management  of  interstate 
commerce,  but  the  state  courts  ought  to  be 
jealous  to  guard  the  rights  of  the  state  to 
control  intrastate  commerce.  Now  is  this 
inter  or  intra  state  commerce?  Both  of  the 
contracting  parties  are  residents  of  this  state. 
Both  termini  are  situated  in  this  state.  It 
does  not  seem  to  me  that  the  bare  fact  that 
in  the  course  of  transportation  it  passed  for 
a  short  distance  beyond  the  limits  of  the 
state  can  Ishange  the  nature  of  the  transac- 
tion. It  is  said  that  transportation  is  a  part 
of  commerce.  Manifestly  this  is  true.  Oth- 
erwise there  would  be  little  intrastate  com- 
merce and  no  interstate  commerce.  It  seems 
to  me  that  the  contract  of  the  parties,  and 
not  the  method  of  transportation,  fixes  the 
nature  of  the  commerce  and  the  jurisdiction 
of  the  federal  and  state  governments.  It 
seems  to  me  that  the  case  of  State  v.  Hol- 
leyman,  55  S.  C.  207,  81  S.  E.  362,  33  S.  E. 
366,  45  K  R.  A.  567,  sustains  this  view  where 
the  method  of  transportation  was  the  most 
primitive,  but  protected  by  the  nature  of  the 
contract 

The  fact  that  the  state  of  South  Carolina 
cannot  punish  an  offense  committed  In  Geor- 
gia does  not  deprive  the  state  of  the  power 
to  punish  for  an  offense  committed  in  South 
Carolina.  Lehigh  Valley  Railroad  Co.  v. 
Commonwealth  of  Pennsylvania,  145  U.  S. 
192-205,  12  Sup.  Ct  806,  36  L.  Ed.  672.  'The 
tax  under  consideration  here  was  determin- 
ed in  respects  of  receipts  for  the  proportion 
of  the  transportation  within  the  state,  but 
the  contention  Is  that  this  could  not  be  done 
because  the  transportation  was  an  entire 
thing,  and  in  its  course  passed  through  an- 
other state  than  that  of  the  origin  and  des- 
tination of  the  particular  freight  and  pas- 
sengers. There  was  no  breaking  of  bulk  or 
transfer  of  passengers  in  New  Jersey.  The 
point  of  departure  and  the  point  of  arrival 
were  alike  in  Pennsylvania..  The  Intercourse 
was  between  those  points  and  not  between 
any  other  points.  Is  such  intercourse,  con- 
sisting of  continuous  transportation  between 
two  points  in  the  same  state,  made  inter- 
state because  in  its  accomplishment  some 
portion  of  another  state  may  be  traversed? 
Is  the  transmission  of  freight  or  messages 
between  two  places  in  the  same  state  made 
Interstate  business  by  the  deviation  of  the 
railroad  or  telegraph  line  onto  the  soil  of  an- 
other state?  ♦  ♦  ♦  It  should  be  remem- 
bered that  the  question  does  not  arise  as  to 
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the  power  of  any  other  state  than  the  state 
of  the  terminal,  nor  as  to  taxation  upon  the 
property  of  the  company  situated  elsewhere 
than  in  Pennsylvania,  nor  as  to  the  regula- 
tion by  Pennsylvania  of  the  operations  of 
this  or  any  other  company  elsewhere,  but  It 
is  simply  whether,  In  the  carriage  of  freight 
and  passengers  between  two  points  in  one 
state,  the  mere  passage  over  the  soil  of  an- 
other state  renders  that  business  foreign 
which  is  domestic.  We  do  not  think  such  a 
view  can  be  reasonably  entertained,  and  are 
of  opinion  that  this  taxation  Is  not  open  to 
constitutional  objection  by  reason  of  the  par- 
ticular way  In  which  Philadelphia  was  reach- 
ed from  Mauch  Chunk." 

I  do  not  see  that  the  Lehigh  Valley  Case 
is  overruled  by  any  of  the  cases  cited.  In 
these  cases  there  was  an  effort  to  fix  charges 
for  transportation  and  to  punish  for  offenses 
committed  outside  of  the  states  whose  laws 
were  Invoked.  Of  course  they  failed.  The 
state  cannot  control  transportations  out- 
side of  their  territorial  limits.  The  ques- 
tion in  each  case  was  the  jurisdiction  of  the 
several  arms  of  the  state  government,  and 
the  courts  held  that  these  arms  could  not 
reach  so  far.  It  is  true  in  the  case  of  Fra- 
sier  &  Co.  v.  Railway  the  court  does  call  It  in- 
terstate business,  but,  when  the  court  said 
"there  was  no  evidence  that  the  delay  oc- 
curred In  this  state,"  it  was  without  juris- 
diction to  render  any  judgment  except  to 
dismiss  the  proceedings.  The  same  is  true 
of  the  Hunter  Case. 

In  the  Hanley  Case  and  the  Stemberger 
Case  the  question  was  the  right  of  State 
Railroad  Commissions  to  fix  rates  outside 
of  the  state,  and  it  is  conceded  that  they 
had  none.  The  nature  of  the  commerce  was 
not  Involved,  therefore  the  name  by  which 
it  was  called  is  not  binding.  In  the  case  at 
bar  the  contracting  parties  were  of  this 
state,  the  termini  in  this  state,  and  the  de- 
lay for  which  Judgment  was  given  occurred 
in  this  state. 

It  is  my  opinion  that  the  judgment  of  the 
court  below  ought  to  be  sustained. 
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GUARANTY  CO.  OF  NORTH  AMERICA  v. 

CHARLES,  t 

(Supreme  Court  of  South  Carolina.     July  80, 

1912.) 

CONTBAGTB    (|    127*)  —  IlLEGAUTY  —  OUSTIWQ 
JXJBISDICnON    OF   COUBTS. 

A  provision,  in  an  indemnity  bond  given 
to  protect  a  company  againdt  loss  on  a  bond  of 
f^iaranty.  that  vouchers  or  other  proper  evi- 
dence 01  payment  of  loss  by  the  company 
should  be  conclusive  evidence  (except  for 
fraud)  against  the  indemnitor,  was  invalid;  it 
being  not  only  an  attempt  to  make  the  com- 
pany the  sole  arbiter  of  the  indemnitor's  lia- 
bility and  deprive  the  court  of  jurisdiction  to 
try  any  fact  in  relation  thereto,  but  being  also 
against  public  policy. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  608-615;    Dec.  Dig.  §  127.*] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  Ck)unty;    Ernest  Gary,  Judge. 

**To  be  officially  reported." 

Action  by  the  Guaranty  Company  of  North 
America  against  John  H.  Charles,  Sr.  From 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

The  following  are  the  exceptions  referred 
to  in  the  opinion: 

"The  defendant  appeals  to  the  Supreme 
Court  from  the  judgment  entered  upon  the 
verdict  rendered  in  this  case  at  November 
term,  1910,  and  will  move  the  Supreme  C!ourt 
to  reverse  the  same  and  grant  a  new  trial 
upon  the  following  exceptions: 

"(1)  The  presiding  judge  erred  In  admit- 
ting in  evidence  the  statements,  Exhibits  A« 
B,  C,  D,  E,  F,  and  G,  upon  the  ground  that 
the  same  are  copies,  and  that  the  originals 
are  the  best  evidence  thereof. 

"(2)  The  presiding  judge  erred  in  admit- 
ting in  evidence  the  statements,  Exhibits  A, 
B,  C,  D,  E,  F,  and  G,  upon  the  ground  that 
they  are  ex  parte  statements  furnished  by 
the  express  company  to  the  plaintiff,  and 
that  the  defendant  should  not  be  bound 
thereby. 

"(3)  The  presiding  judge  «rred  in  holding 
that  the  voucher  or  receipt  signed  by  South- 
em  Express  Company  showing  a  payment 
by  the  Guaranty  Company  to  the  express 
company  of  $424.40  on  account  of  claims 
held  by  the  express  company  against  J.  H. 
Charles,  Jr.,  for  defaults  in  his  duty  as  mes- 
senger, was,  under  the  defendant's  contract 
of  guaranty,  conclusive  evidence  (except  for 
fraud)  of  the  fact  and  amount  of  his  liabili- 
ty thereunder,  and  in  directing  a  verdict 
for  the  plaintifT  upon  this  ground.  Specifica- 
tions: (1)  Said  stipulation  is  unreasonable. 
(2)  Said  stipulation  is  contrary  to  public  pol- 
icy and  therefore  void.  (3)  Said  stipulation 
has  the  effect  of  ousting  the  courts  of  juris- 
diction in  determining  the  fact  and  amount 
of  the  alleged  defaults  of  the  messenger. 
(4)  Such  stipulation  amounts  to  constituting 
the  Guaranty  Company  the  absolute  arbi- 
trator and  Supreme  0)urt  in  its  own  case, 
which  is  unreasonable,  contrary  to  public 
policy,  and  void.  (5)  Such  stipulation  amounts 
to  the  absolute  submission  to  an  arbitrator, 
before  any  controversy  has  arisen,  all  mat- 
ters of  dispute  that  may  arise  under  a  con- 
tract, and  depriving  the  courts  of  their  su- 
pervisory control  of  such  disputes,  which  is 
unreasonable,  contrary,  to  public  policy,  and 
void.  (6)  Such  stipulation  amounts  to  the 
submission  to  one  of  the  parties  to  a  con- 
tract the  final  and  absolute  decision  of  ques^ 
tions  arising  under  the  contract,  depriving 
the  other  party  of  his  right  to  inquire  into 
the  reasonable  care  and  honest  judgment  of 
such  arbitrator;  the  object  of  the  contract 
not  being  to  gratify  taste,  serve  personal 
convenience,  or  satisfy  individual  preference. 

"(4)  The  presiding  judge  erred  in  holding 
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that  the  contract  of  the  defendant  could  not 
be  impeached  except  for  fraud,  that  there 
was  no  evidence  of  fraud,  and  in  directing  a 
verdict  for  the  plaintiff  upon  this  ground. 
Specifications:  (1)  The  defendant  should  have 
been  allowed  to  show  that  the  statements 
furnished  to  the  Guaranty  Company  by  the 
express  company  showing  alleged  defaults  of 
the  messenger  were  Incorrect  and  unfound- 
ed in  fact  (2)  There  was  sufficient  evidence 
of  fraud,  gross  negligence,  and  collusion 
to  require  the  submission  of  this  issue  to 
the  jury.  (3)  The  defendant  had  the  right 
to  show  that  the  statements  and  settlement 
between  the  Guaranty  Company  and  the  ex- 
press company  were  not  the  result  of  rea- 
sonable t&re  and  honest  Judgment;  that 
there  was  sufficient  evidence  of  these  facts 
to  require  the  submission  of  this  issue  to  the 
Jury. 

'*(5)  The  presiding  Judge  erred  in  not  hold- 
ing that  the  defendant  was  not  liable  for 
the  suit  brought  upon  his  guaranty  after  J. 
H.  Charles,  Jr.,  attained  his  majority  on 
November  29,  1908,  for  the  reason  that  said 
contract  of  guaranty  provides  that  'when  the 
above-named  party  reaches  mature  age  this 
obligation  becomes  canceled.'" 

Cothran,  Dean  &  Cothran,  of  Greenville, 
for  appellant  Haynsworth  &  Haynsworth, 
of  Greenville,  for  respondent 

GARY,  C.  J.  The  following  statement  ap- 
pears in  the  record:  'This  action  was  insti- 
tuted in  the  court  of  common  pleas,  for 
Greenville  county,  on  the  8th  day  of  October, 
19D9.  The  plaintiff  prays  Judgment  for  the 
sum  of  $424.40  with  interest  from  Decem- 
ber 2,  1908,  that  being  the  amount  paid  by 
the  plaintiff  to  Southern  Express  Company, 
under  a  bond  in  which  the  plaintiff  was 
surety,  for  the  faithful  performance  of  duty 
on  the  part  of  John  H.  Charles,  Jr.,  a  mes- 
senger employed  by  Southern  Express  Com- 
pany. Before  the  said  bond  was  executed, 
the  plaintiff  secured  an  obligation  from  John 
H.  Charles,  Sr.,  in  the  nature  of  a  guaranty, 
dated  May  22,  1906.  The  plaintiff  brings 
this  action  against  the  defendant,  John  H. 
Charles,  Sr.,  for  the  said  sum,  upon  the  ob- 
ligation of  said  guaranty.  The  case  was 
tried  before  Judge  Ernest  Gary  and  a  Jury 
at  Greenville,  November  term,  1910.  '  At  the 
close  of  the  testimony,  the  plaintiff's  attor- 
neys made  a  motion  that  the  court  direct  a 
verdict  in  its  favor,  for  the  full  amount 
claimed,  upon  the  ground  that  the  receipt  of 
the  plaintiff,  for  the  money  paid  by  it  to 
Southern  Express  Company,  on  account  of 
the  alleged  defaults  of  the  messenger,  John 
H.  Charles,  Jr.,  was  conclusive  of  the  fact 
and  amount  of  such  defaults,  and  could  not 
be  imi)eached  by  the  defendant,  except  for 
fraud,  and  that  there  was  no  evidence  of 
fraud.  Whereupon  the  presiding  Judge  di- 
rected the  Jury  to  find  a  verdict,  In  favor  of 
the  plaintiff.  In  the  sum  of  $481.40 ;  that  be- 
ing the  amount  claimed  with  interest    Up* 


on  wliich  verdict  Judgment  has  been  duly 
entered*  and  from  which  the  defendant  ap- 
peals." 

A  copy  of  the  bond  which  is  set  out  in 
the  complaint  (omitting  the  formal  parts 
thereof)  is  as  follows:  "May  25,  1906.  Know 
all  men  by  these  presents,  that  I,  J.  H. 
Charles,  of  Greenville,  S.  C,  in  consideration 
of  the  issue  of  a  bond  of  guarantee,  by  the 
Guaranty  Company  of  North  .America  for 
Southern  Express  Company,  on  behalf  of 
my  son,  John  H.  Charles,  Jr.,  not  yet  of  age^ 
hereby  agree  that  I  will  protect  and  Imme- 
diately indemnify  said  Goaranty  Company 
of  North  America,  against  any  and  all  loss, 
damage  or  expense  it  may  sustain  or  become 
liable  for,  in  consequence  of  such  bond  or 
renewal  or  extension  thereof,  hereby  admit- 
ting that  the  vouchers  or  other  proper  evi- 
dence, showing  payment  by  the  said  Guar- 
anty Company  of  any  such  loss,  damage  or 
expense,  shall  be  conclusive  evidence  (except 
for  fraud),  against  me  and  my  estate,  of  ttie 
fact  and  amount  of  my  liability  hereunder* 
to  said  Guaranty  Company.  It  being  under- 
stood, that  when  the  above-named  party 
reaches  mature  age,  this  obligation  becomes 
canceled." 

The  defendant  in  his  answer  alleges: 
"That  any  payment  made  by  the  plaintiff  to 
Southern  Express  Company,  on  account  of 
any  alleged  loss,  sustained  by  reason  of  the 
misconduct  of  the  said  John  Henry  Charles, 
Jr.,  has  been  paid  without  Justification, 
without  settlement  with  the  said  John  Hen- 
ry Charles,  Jr.,  voluntarily,  when  there  was 
no  defalcation  or  other  wrongdoing,  on  the 
part  of  J;be  said  John  Henry  Charles,-  Jr., 
and  in  fraud  of  the  defendant's  rights  in  the 
premises.  That  John  Henry  Charles,  Jr., 
attained  his  majority  on  the  29th  of  Novem- 
ber, 1908." 

The  defendant  appealed  upon  exceptions* 
which  will  be  reported. 

The  question  in  the  case  is  whether  there 
was  error,  on  the  part  of  his  honor,  the  pre- 
siding Judge,  in  ruling  that  the  vouchers  or 
other  evidence,  showing  payment  of  loss  by 
the  plaintiff,  alleged  to  have  been  sustained 
by  the  Southern  Express  Company,  as  the 
result  of  misconduct,  on  the  part  of  John 
Henry  Charles,  Jr.,  was  conclusive  evidence 
(except  for  fraud)  of  the  defendantfa  liabil- 
ity under  his  said  bond. 

While  the  bond  upon  its  face  merely  pur- 
ports to  prescribe  a  rule  of  evidence,  to  be 
applied  upon  the  trial  of  the  case  by  the 
court,  nevertheless,  it  is,  in  effect,  an  agree- 
ment to  submit  to  the  plaintiff,  as  arbitrator* 
all  Issues  (except  fraud)  that  might  arise 
between  It  and  the  defendant,  leaving  the 
court  powerless  to  do  more  tlum  pass  a  for- 
mal order,  confirming  the  award  made  by 
the  plaintiff,  as  was  done  in  this  case^  thus 
absolutely  depriving  the  defendant  of  his 
right  to  be  heard  upon  the  merits  of  the 
case^ 
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Tbere  are  two  reasons  why  the  direction 
of  the  verdict  was  erroneous.  In  the  first 
place,  the  terms  of  the  bond  showed  an  at- 
tempt to  oust  the  court  of  its  Jurisdiction, 
to  try  any  fact  upon  which  the  plaintiffs 
cause  of  action  depended;  fraud  in  this  case 
being  a  defense. 

In  the  case  of  Herbemont  ▼.  Percival,  1 
McMul.  68,  the  syllabus,  which  correctly 
states  the  question  decided,  Is  as  follows: 
"The  plaintiff  and  defendant  entered  into  a 
special  written  agreement  to  submit  the  mat- 
ters in  dispute  between  them  to  counsel,  but 
no  particular  counsel  was  named,  or  time 
when  the  matter  was  to  be  submitted;  de- 
fendant agreeing  to  pay,  according  to  the  in- 
structions of  the  counsel,  and,  in  default  of 
their  getting  a  decision,  then  the  plaintiff 
was  to  file  a  bill  in  the  court  of  equity,  and 
the  decree  of  that  court  was  to  be  conform- 
ed to,  by  the  defendant.  This  was  held  to 
be  an  agreement  to  arbitrate.  An  agreement 
to  arbitrate,  or  a  bond  to  submit  to  arbitra- 
tion, may  be  the  subject  of  a  suit,  when  the 
damages  stipulated,  or  the  penalty,  will  au- 
thorize a  recovery;  but  such  an  agreement 
or  bond  would  not  deprive  either  party  of 
his  remedy  in  the  courts,  or  oust  them  of 
their  Jurisdiction,  in  regard  to  the  matter 
in  dispute."  This  case  is  cited  with  approv- 
al in  Smith  v.  Thomson,  1  Strob.  344.  This 
is  in  accord  with  the  general  doctrine,  which 
is  thus  stated  in  2  Encyc.  of  Law,  571: 
"Where  the  parties  to  a  contract  enter  into 
an  absolute  agreement,  or  covenant,  that,  in 
case  a  dispute  should  arise  under  such  con- 
tract, all  matters  in  difference  between  them 
relating  thereto  shall  be  submitted  to  arbi- 
tration, is  void  on  grounds  of  public  policy, 
because  to  give  effect  to  it  would  be  to  oust 
the  courts  of  their  jurisdiction."  This  ques- 
tion has  undergone  judicial  investigation  in 
Jones  V.  Enoree  Water  Co.,  In  which  the 
opinion  has  Just  been  filed. 

In  the  second  place,  it  would  be  against 
public  policy,  if  the  action  of  the  plalntifT 
was  not  to  be  tested  by  the  rules  of  common 
sense  and  reason.  The  principle  is  thus 
stated  in  Thompson  v.  Security  Co.,  63  S. 
C.  290,  41  S.  E.  464:  "When  the  object  of  a 
contract  is  to  gratify  taste,  serve  personal 
convenience,  or  satisfy  individual  prefer- 
ence, the  benefit  which  the  promise  derives 
therefrom  is  of  a  personal  nature,  and  his 
pleasure,  which  he  has  in  view  in  entering 
into  the  contract,  consists  in  its  performance 
to  his  satisfaction.  The  personal  character 
of  such  a  contract  is  an  element  entering 
into  it  of  which  the  promisor  is  bound  to 
take  notice.  If  the  promisee  was  not  allow- 
ed to  be  the  sole  arbiter  of  the  due  perform- 
ance of  the  agreement  In^  such  cases,  he 
might  be  compelled  to  accept  what,  in  his  es- 
timation, was  of  no  value  or  benefit  to  him- 
self, and  which  would  have  deterred  him 
from  entering  into  the  contract  In  other 
cases  the  reasonableness  of  the  promisee's 
action,  in  determining  the  question,  is  the 


element  entering  into  the  contract,  and  a 
disregard  of  this  element  is  in  the  nature 
of  a  fraud  on  the  rights  of  the  promisor.  It 
is  bad  faith  and  unfair  dealing  for  a  per- 
son to  act  unreasonably,  in  an  ordinary  busi- 
ness transaction,  when  there  is  nothing  in 
the  contract  of  a  personal  nature.  The  ac- 
tion of  the  insurance  company  In  the  case 
under  consideration  was  not  dependent  upon 
taste  or  upon  any  fact  of  a  personal  nature, 
but  solely  ui)on  the  existence  of  a  fact,  in  an 
ordinary  business  transaction,  and  it  would 
be  bad  faith  for  it  to  refuse  to  be  governed 
by  reason  and  common  sense  in  determining 
the  existence  of  such  fact** 

There  are  special  reasons  why  these  prin- 
ciples are  applicable  to  the  case  under  con- 
sideration. Not  only  was  the  amount,  but 
the  ftict  whether  anything  was  due  by  tbe 
defendant  was  to  be  determined  by  an  in- 
terested party,  and  there  was  no  provision 
in  the  contract  that  the  defendant  should 
have  the  right  to  be  heard. 

It  is'  the  Judgment  of  this  court  that  the 
judgment  of  the  drcult  court  be  reversed, 
and  the  case  remanded  for  a  new  trial. 

WATTS  and  ERASER,  JX,  did  not  hear 
this  case. 

WOODS,  X  I  concur  in  the  result.  The 
case  stands  entirely  apart  from  the  case  of 
Jones  V.  Enoree  Power  Co.,  75  S.  B.  452,  re- 
cently decided.  There  the  contract  was  that 
the  single  Issue  of  the-  amount  of  the  dam- 
ages arising  from  backwater,  caused  by  the 
raising  of  a  dam,  should  be  decided  by  a 
board  of  impartial  arbitrators  as  a  condi- 
tion precedent  to  the  right  of  action;  and 
by  the  concensus  of  Judicial  authority  such 
a  contract  is  valid.  Here  the  contract  is 
that  the  Guaranty  Company,  one  of  the  par- 
ties to  the  contract,  should  be  the  judge,  not 
of  a  particular  fact,  but  of  the  liability  of 
the  other  party,  and  that  its  determination 
as  to  his  liability  should  be  conclusive. 
Such  a  contract  is  against  public  policy  and 
invalid,  because  it  is  an  attempt  to  substi- 
tute for  the  tribunals  established  by  law  a 
contract  tribunal  to  determine,  not  some 
particular,  anticipated  issue  of  fact,  but  the 
issue  of  ultimate  liability  dependent  on  all 
the  facts  and  the  law.  The  authorities 
holding  such  an  attempt  futile  are  cited  in 
Jones  V.  Enoree  Power  Company. 

Even  If  this  contract  so  limited  the  mat- 
ter to  be  decided  by  the  plaintiff  that  it 
would  not  be  invalid  as  an  effort  to  oust  the 
courts  of  Jurisdiction,  yet  it  is  an  attempt  to 
make  one  of  the  parties  the  final  judge  in 
his  own  case  of  a  matter  of  ordinary  busi- 
ness accounting  as  distinguished  from  mat- 
ters of  personal  fancy,  taste,  convenience,  or 
preference.  At  the  most,  such  a  stipulation 
cannot  be  effective  further  than  to  make  the 
conclusion  of  the  party  in  whose  favor  it  is 
made  prima  facie  evidence  of  the  fact  of  de- 
fault   Thompson  v.  Fidelity,  etc,  Co.,  63  S. 
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C.  290,  41  S.  B.  464;  Fidelity,  etc.,  Co.  v. 
Eickhoff,  63  Minn.  170,  65  N.  W.  351,  30  L. 
R.  A.  586,  56  Am.  St.  Rep.  464. 

HTDRIGK,  J.,  concurs. 


(92  S.  C.  127) 

CHARLESTON  CONSOL.  RT.  &  LIGHTING 

CO.  V.  CITY  COUNCIL  OF 

CHARLESTON. 

(Supreme  Court  of  South  Carolina.     July  29, 

1912.) 

1.  Municipal  Corporations  (8  590*)—  Public 
Service  Oorpobation— Fixing  Cuaboes. 

The  Btate  will  not  be  presumed  to  have  in- 
tended to  delegate  to  municipal  corporations 
the  power  to  fix  the  charges  of  public  service 
corporations,  unless  such  intention  is  clearly 
and  unmistakably  expressed. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1309;  Dec  Dig;  § 
590.*] 

2.  Municipal  Corporations  (§  619*)— Pow- 
ers—Charges  OF  Public  Servicb  Corpora- 
tion. 

While  the  state's  power  to  fix  charges  of 
a  public  service  corporation  is  not  conferred 
upon  cities,  and  a  city  cannot  fix  such  charges, 
unless  the  riirht  to  do  so  is  expressly  reserved 
in  the  franchise  under  which  the  public  service 
corporation  operates,  yet,  where  this  right  is 
so  reserved,  the  city  may  fix  such  charges. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  $  1359;  Dec.  Dig.  § 
619.*] 

3.  Municipal  Corporations  (|  619*)— Power 
—Fixing  Rates  for  Gas  and  Electricity. 

Act  Feb.  13, 1912  (27  St.  at  Large,  p.  551), 
amending  Act  Feb.  23,  1910  (27  St.  at  Large, 
p.  564),  creating  a  public  service  commission 
authorized  to  fix  charges  for  gas  and  electrici- 
ty, did  not  abrogate  a  right  to  fix  charges, 
which  was  expressly  resented  by  the  city  of 
Charleston  in  the  franchise  granted  to  a  public 
service  corporation,  where  the  commission  had 
not  undertaken  to  fix  such  rates. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $  1359;  Dec.  Dig.  S 
619.*] 

4.  Evidence  (§  83*)— Official  Acts— Pre- 
sumption. 

The  members  of  a  dty  council  will  be 
presumed  to  act  justly  and  without  prejudice 
to  fixing  the  rates  to  be  charged  by  a  public 
service  corporation  for  gas  and  electricity. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f  105;   Dec.  Dig.  f  83.*] 

At  chambers.  Original  petition  for  tem- 
porary Injunction  by  the  Charleston  Consol- 
idated Railway  &  Lighting  Company  against 
the  City  Council  of  Charleston.  Denied, 
and  relief  ordered  for  consumers. 

B.  A.  Hagood,  W.  C.  Miller,  and  J.  P.  K. 
Bryan,  all  of  Charleston,  for  petitioner. 

• 

WOODS,  J.  In  this  action  for  injunction 
to  restrain  the  city  council  of  Charleston 
from  enforcing  an  ordinance  fixing  the  rates 
to  be  charged  by  the  Charleston  Consolidat- 
ed Railway  &  Lighting  Company  for  light, 
heat,  and  power,  the  question  now  to  be  de- 
cided is  whether  a  temporary  injunction 
shonld  be  granted,  restraining  the  city  coun- 
cil   from   enforcing   the    ordinance   pending 


the  hearing  of  the  cause  by  the  Supreme 
Court 

By  resolution,  dated  April  9,  1910,  the  city 
council  of  Charleston  granted  separate  fran- 
chises to  the  Charleston  Edison  Light  & 
Power  Company,  the  Charleston  Gas  Light 
Company,  and  Charleston  Consolidated  Rail- 
way, Gas  &  Ellectric  Company,  allowing  these 
corporations,  their  successors  and  assigns, 
the  use  of  the  streets  of  the  city  for  the 
erection  of  poles  and  other  appliances  '*nec- 
essary  or  proper  for  the  efllcient  furnishing 
of  light,  heat,  and  power  to  the  city  and 
citizens  of  Charleston."  The  franchise  was 
limited  to  the  period  of  37  years  from  March 
23,  1910.  These  corporations  afterwards 
leased  all  of  their  property.  Including  the 
franchises,  to  fhe  petitioner,  the  Charleston 
Consolidated  Railway  &  Lighting  Company. 
The  resolution  granting  the  franchise  con- 
tained the  following  sections: 

"Section  4.  Provided  always,  and  this  fran- 
chise and  permission  is  given  upon  the 
express  understanding  and  provision  that 
the  several  grants  and  franchises  herein 
made  are  expressly  subject  to  the  Constitu- 
tion and  laws  of  the  state  of  South  Carolina, 
and  are  to  be  so  understood  and  accepted 
by  the  said  mentioned  companies;  that  is 
to  8&J,  the  foregoing  grants  and  franchises 
are  only  and  so  far  as  the  city  council  has 
the  right  and  may  lawfully  grant  the  same, 
and  that  the  said  respective  companies  shall 
indemnify  and  save  harmless  the  said  city 
council  from  all  suits,  actions,  claims  or  dam- 
ages arising  from  the  exercise  by  said  com- 
panies of  the  rights  herein  given,  or  any 
part  thereof. 

"Section  5.  All  and  above-mentioned  grants 
and  franchises,  and  every  part  and  portion 
thereof,  are  subject  to  all  the  ordinances, 
rules  and  regulations  of  the  city  council  of 
Charleston  now  existing,  or  which  may  be 
hereafter  adopted,  governing  the  construc- 
tion, erection,  conduct,  management  of,  and 
rates  charged  for  light,  heat  and  power  fur- 
nished to  the  city  and  citizens  by  all  the 
above-mentioned  companies,  and  also  subject 
to  the  right  of  the  city  council  to  modify  or 
change  the  rules  and  regulations  herein  pro* 
vided  or  contained  in  the  general  ordinances 
of  the  city  council." 

On  October  10,  1911,  the  dty  council,  un- 
der this  resolution,  fixed  the  charges  to  be 
made  for  gas  and  electiricity,  and  the  peti- 
tioner complied  with  the  prescribed  schedule. 
The  arc  lights  for  the  streets  were  supplied, 
however,  under  a  special  contract  with  the 
city  running  from  July  1,  1908,  to  July  1, 
1912.  On  June  11,  1912,  the  city  council,  by 
ordinance,  provided  for  a  material  reduc- 
tion of  the  charges  for  gas  and  electricity 
furnished  the  city  and  private  consumers, 
the  reduction  to  go  into  effect  at  the  ex- 
piration of  the  special  contract  for  arc 
lights,  July  1,  1912. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indeixea 
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In  maintaining  that  the  dty  cotincil  had 
no  authority  to  fix  the  rates  to  be  charged 
for  gas  and  electricity  by  the  ordinance  of 
June  11,  1912,  the  petitioner's  counsel  lay 
down,  in  substance,  these  propositions:  First. 
The  power  to  fix  compulsory  rates  to  be 
charged  by  a  public  service  corporation  is  a 
power  belonging  to  the  state  as  a  soyereign; 
and  the  state  has  never  delegated  that  pow- 
er to  the  city  council  of  Charleston.  Second. 
Even  if  the  charter  conferred  such  power  on 
the  dty  council,  it  was  ^thdrawn  by  the 
statute  of  1912,  providing  for  the  regulation 
of  rates  by  a  commission.  Third.  If  the 
power  to  fix  the  rates  to  be  charged  by  the 
petitioner  was  acquired  by  the  city  couneil 
under  the  agreement  to  that  effect  contained 
in  the  franchise,  that  agreement  was  also 
abrogated  by  the  statute  of  1912.  Before 
entering  upon  the  discussion,  it  may  be  well 
to  remark  that,  as  the  franchise  In  this  case 
was  not  exclusive,  the  act  of  1902  (23  St. 
1039),  providing  for  exclusive  franchises  for 
furnishing  light  and  water  to  cities  and 
towns,  and  the  conditions  on  which  they  may 
be  granted,  has  no  application. 

The  first  proposition  is,  no  doubt,  sound; 
but  In  accepting  it  an  important  distinction 
is  to  be  observed  between  power  to  fix  by 
compulsion  the  rates  to  be  charged  by  a  cor- 
poration acting  under  a  franchise  which  con- 
fers on  the  city  council  no  power  to  fix  rates, 
and  power  to  fix  rates  contracted  for  by  the 
city  council  In  a  franchise  granting  the  use 
of  the  city  streets  or  other  privileges. 

The  following  rule,  stated  in  1  Dillon 
on  Municipal  Corporations.  §  89,  was  adopt- 
ed in  Luther  v.  Wheeler,  73  S.  C.  83,  52  S. 
E.  874,  4  L.  R.  A.  (N.  S.)  746,  6  Ann.  Cas. 
754,  as  that  supported  by  unbroken  authori- 
ty: "It  is  a  general  and  undisputed  proposi- 
tion of  law  that  a  municipal  corporation  pos- 
sesses and  can  exercise  the  following  powers, 
and  no  others:  First,  those  granted  in  ex- 
press words;  second,  those  necessarily  or 
fkirly  implied  in  or  Incident  to  the  powers 
expressly  granted;  third,  those  essential  to 
the  declared  objects  and  purposes  of  the 
corporation — ^not  simply  convenient,  but  In- 
dispensable. Any  fair,  reasonable  doubt  con- 
cerning the  existence  of  power  is  resolved 
by  the  courts  against  the  corporation,  and 
the  power  is  denied.** 

[1]  The  state*s  power  to  regulate  by  com- 
pulsion the  charges  of  public  service  corpo- 
rations Is^  one  of  such  vast  and  increasing 
importance  to  the  public  that  the  courts 
will  not  attribute  to  the  state  the  intention 
to  part  with  it,  or  to  delegate  it,  unless  the 
intention  is  clearly  and  unmistakably  ex- 
pressed. Home  Telephone  &  Telegraph  Co. 
V.  Los  Angeles,  211  U.  S.  265,  29  Sup.  Ct 
50,  53  K  Ed.  176;  3  Dillon  on  Mun.  Corp. 
§  1325.  The  numerous  authorities  on  the 
subject  are  cited  in  29  Cyc.  724. 

[2]  The  charter  of  the  city  of  Charleston, 
after  enumerating  many  subjects^  Including 


streets,  concerning  which  the  city  council 
may  legislate,  empowers  the  council  to  make 
*'in  general  every  other  by-law  or  regulation 
that  shall  appear  to  them  requisite  and  nec- 
essary for  the  security,  welfare,  and  con- 
venience of  said  dty  or  for  preserving  peace, 
order,  and  good  government  within  the 
same."  Section  1999  of  the  Civil  Code  con- 
fers like  power  on  the  councils  of  all  the 
towns  and  dtles  of  the  state.  These  general 
provisions  concerning  the  management  of^ 
purely  municipal  affairs  do  not  express  an 
intention  to  confer  on  the  municipality  the 
state's  power  of  fixing  rates  to  be  charged 
by  public  service  corporations.  Hence,  If 
the  petitioner  were  operating  under  a  state 
or  municipal  franchise  containing  no  agree* 
ment  on  the  subject,  the  dty  council  would 
have  no  power  to  fix  the  rates  to  be  charged. 

But,  on  the  other  hand,  the  general  con- 
trol of  the  streets  conferred  on  the  council 
does  carry  with  it  the  power  to  grant  a  fran- 
chise for  the  use  of  the  streets,  for  a  pur- 
pose beneficial  to  the  municipal  public,  on 
such  conditions  as  the  council  may  see  fit 
to  impose.  Including  the  condition  that  the 
council  may  fix  the  rates;  and  when  the 
public  service  corporation  accepted  the  fran- 
chise it  submitted  to  and  was  bound  by 
the  conditions.  The  principle  is  recognized 
in  South  Bound  By.  Co.  y.  Burton,  67  8.  C. 
515,  46  S.  E.  340.  The  cases  on  the  subject 
are  collected  in  28  Cyc.  866,  876,  880. 

[3]  This  rule  seems  too  obvious  for  ex- 
tended discussion.  Indeed,  the  petitioner 
does  not  deny  tliat  the  contract  embodied  in 
the  franchise  resolution  was  valid  and  bind- 
ing in  all  its  parts  when  it  was  entered  into, 
and  that  it  conferred  on  the  dty  council 
the  right  to  fix  rates.  But  the  position  tak- 
en is  that  the  agreement  between  petitioner 
and  the  dty  council  that  the  latter  should 
regulate  the  rates  was  made  subject  to  the 
state's  sovereign  power  to  assert  its  con- 
trol over  the  rate  to  be  charged  by  public 
service  corporations;  and  that  the  state  has 
exerdsed  that  power  by  the  statute  of  1912, 
providing  for  a  commission,  on  which  was 
conferred  the  power,  and  has  thus  destroyed 
the  right  to  fix  rates,  conferred  on  the  coun- 
cil by  the  franchise  contract 

It  is  true  that  the  franchise  was  granted 
and  accepted  in  view  of  the  state's  power  to 
regulate  the  rates  to  be  charged,  and  it 
may  be  that  the  state  could,  by  statute,  sup- 
plant any  rate  fixed  by  the  council  under  the 
contract  Spring  Valley  Water  Co.  v.  Schot- 
tler,  110  U.  S.  347,  4  Sup.  Ct  48,  28  U  Ed. 
173;  Home  Telephone  St  Telegraph  Co.  v. 
Los  Angeles,  supra;  Louisville  &  Nashville 
R.  R.  Co.  V.  Mottley,  219  U.  S.  467,  31  Sup. 
Ct  265,  55  U  Ed.  297.  Taking  the  view 
most  favorable  to  the  petitioner,  and  as- 
suming that  the  state  has  reserved  that 
power,  I  think  it  clear  that  until  the  com- 
mission has  exerdsed  its  pow^  to  fix  a  dif- 
ferent rate,  that  provided  by  the  contract 
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stands.  The  statute  relied  on  by  the  peti- 
tioner Is  that  passed  in  1910  (26  St.  564),  and 
amended  in  1912  so  as  to  include  the  county 
of  Charleston  (27  St  551).  Sections  1  and 
2  are  as  follows: 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  South  Carolina, 
that  there  shall  be  created  a  public  service 
commission  of  three  reputable  and  competent 
citizens  of  this  state,  to  be  appointed  by  the 
Governor,  by  and  with  the  consent  of  the 
Senate,  who  shall  be  authorized  to  fix  and 
establish  in  all  cities  of  this  state,  now  or 
hereafter  incorporated  under  any  general 
or  special  law  of  this  state,  maximum  rates 
and  charges  for  the  supply  of  water,  gas  or 
electricity  furnished  by  any  person,  firm 
or  corporation  to  such  city  and  the  inhabit- 
ants thereof,  such  rates  to  be  reasonable 
and  Just 

''Sec.  2.  That  upon  complaint  In  writing 
of  twenty  or  more  citizens  to  the  mayor  or 
council  of  such  city,  that  any.  person,  firm 
or  corporation  is  charging  an  unjust  or  un- 
reasonable rate  for  water,  gas  or  electricity, 
furnished  by  the  same,  the  said  city,  mayor 
or  council  may  request  the  public  service 
commission  to  summons  such  person,  the 
members  of  such  firm  or  the  officers  of  such 
corporation  to  appear  before  them,  with 
their  books  relating  to  8U(^  matters,  when 
such  examination  shall  be  made  as  may  be 
necessary  to  determine  whether  or  not  the 
said  rates  are  unjust  or  unreasonable;  and 
if  upon  such  examination  the  said  public 
service  commission  shall  determine  that  the 
said  rates  are  unreasonable  or  unjust,  and 
it  shall  be  their  duty  to  fix  such  rates  to  be 
paid  for  water,  gas  or  electricity  as  they 
may  deem  to  be  Just  and  reasonable:  Pro- 
vided, that  in  case  the  said  public  service 
commission  shall  fix  unjust  and  unreason- 
able rates  the  same  may  be  reviewed  and 
determined  by  the  circuit  court  of  the  coun- 
ty in  which  such  city  is  located." 

[4]  Giving  the  broadest  meaning  and  full 
force  to  the  statute,  it  empowers  the  commis- 
sion to  make  a  maximum  rate  lower  or 
higher  than  that  which  it  may  find  fixed  by 
the  public  service  corporation  itself,  or  by 
some  agency  which  has  fixed  the  rate  under 
.  the  authority  of  the  corporation.  Until  the 
commission  acts,  the  power  of  the  corpora- 
tion to  provide  its  rates  is  unhampered  by 
the  statute.  If  there  had  been  no  contract 
with  the  city  council  with  respect  to  rates, 
and  the  Charleston  Consolidated  Railway  & 
Lighting  Company  had  given  notice  on  June 
11,  1912,  that  after  July  1,  1912,  it  would 
charge  certain  rates  for  its  service,  those 
rates  would  have  been  legal  until  the  com- 
mission had  prescribed  diiferent  rates.  The 
rates  fixed  by  the  city  council,  under  the 
express  authorization  of  the  Consolidated 
Railway  &  Lighting  Company,  stand  on  pre- 
cisely the  same  footing  as  if  the  company 


itself  had  fixed  them.  Instead  of  retaining 
the  right  to  prescribe  its  own  charges  for 
its  service,  the  company,  as  the  sole  con- 
sideration for  a  very  valuable  franchise,  ap- 
pointed the  city  council  to  take  its  place 
in  the  exercise  of  the  right  It  is  no  ground 
for  the  repudiation  of  the  appointment  and 
authorization  that  the  state  has  asserted  its 
right  to  determine  whether  the  rates  fixed 
under  the  contract  are  Just  and  reasonable. 
It  is  Important  to  observe  that  there  is  no 
allegation  In  the  complaint  that  the  rates 
pi*escrlbed  by  the  city  council  are  unreason- 
able. Nor  is  there  any  claim  that  the  con- 
tract was  invalid,  because  unreasonable  and 
oppressive,  in  that  It  gave  the  city  council 
absolute  power  in  a  matter  in  which  it  was 
an  interested  party.  The  members  of  the 
city  council  have  no  personal  interest,  but 
act  on  their  responsibility  as  public  officials ; 
and  the  presumption  is  that  they  will  act 
Justly  and  without  prejudice.  Spring  Val- 
ley Water  Co.  v.  Schottler,  supra;  Home  Tel- 
ephone &  Telegraph  Co.  y.  Los  Angeles,  su- 
pra. 

The  argument  in  support  of  petitioner's 
claim  was  presented  with  great  ability  oral- 
ly at  the  hearing  and  afterwards  in  writ- 
ing. Large  interests  are  hivolved;  and,  if 
petitioner's  contention  should  be  ultimately 
sustained,  much  loss  would  be  entailed  by 
a  refusal  to  grant  the  injunction.  Under 
these  conditions,  if  I  had  a  serious  doubt, 
it  would  be  resolved  in  favor  of  the  petition- 
er, and  the  injunction  granted.  But,  for 
the  reasons  stated,  the  matter  seems  plain 
to  me  beyond  all  doubt,  and  the  injunction 
must  be  refused. 

It  is  therefore  ordered  that  the  applica- 
tion for  the  temporary  injunction  be  re- 
fused, and  that  the  restraining  order  hereto- 
fore granted  be  revoked.  It  is  farther  or- 
dered that  the  petitioner  credit  each  consumer 
who  maintains  a  current  account  the  excess 
charged  or  collected  for  light,  heat,  or  power 
since  July  t,  1912,  over  the  rates  fixed  by 
the  city  council  to  go  into  effect  on  that  day; 
and  tliat  in  cases  where  the  account  has 
been  closed  that  the  petitioner  pay  such 
excess  by  check  delivered  in  person  or  mail- 
ed to  the  consumer. 


(02  8.  C.  81) 

STATE  ex  rel.  LYON,  Atty.  Gen.,  ▼.  lio- 

COWN  et  aL 

(Supreme  Court  of  South  Carolina.     July  19, 

1912.) 

1.  States    (|  119*)i— Appbopmations— Statb 
Wabehouse. 

The  appropriation  of  state  money  by  the 
State  Warehouse  Act  (Laws  1912,  p.  707) 
is  not  a  violation  of  Const  art  10,  |  11,  pro- 
hibiting the  appropriation  of  public  revenues  to 
private  purposes;  the  operation  of  the  ware- 
house for  which  the  money  is  appropriated  he- 
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ing  a  public  pnrpos^  and  the  statute  being  with- 
in the  state's,  police  powers. 

[Ed.  Note. — For  other  cases,  see  States,  Cent 
Dig.  (  118;   Dec.  Dig.  f  119.*] 

2.  States  (§  150*)— -Incbeabe  or  Indebted- 
ness —  State  waeshousb  —  '*Obdinabt 
State  Bobinesb.*' 

The  State  Warehouse  Act  (Laws  1912,  p. 
707),  in  so  far  as  it  provides  for  an  issuance 
of  bonds  and  an  Increase  of  the  public  debt, 
without  first  submitting  the  question  to  the 
qualified  yoters,  violates  Ck>nst.  art.  10,  §  11, 
prohibiting  an  increase  in  the  state  debt  with- 
out the  consent  of  the  voters  except  for  the 
"ordinary"  and  current  business  of  the  state; 
the  building  of  warehouses  not  being  '^ordinary" 
state  business,  and  the  bonds  not  being  intended 
to  be  for  a  deot  of  the  state, 

[Ed.  Note.— For  other  cases,  see  States,  Cenl. 
Dig.  §  144 ;   Dec  Dig.  (  150.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  6,  p.  6027.] 

8.  Constittjtional  Law  (8  211*)— Equal 
Psotection  of  Law— State  Wabehovse. 
The  State  Warehouse  Act  (1/aws  1912,  p. 
707)  is  not  violative  of  Const,  art.  1,  §  5,  pro- 
viding that  no  person  shall  be  denied  the  equal 
protection  of  the  laws,  nor  of  the  similar  provi- 
sion of  the  federal  Constitution,  though  it 
makes  no  provision  for  the^  care  or  storage  of 
any  commodity  other  than  lint  cotton. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §  678;   Dec.  Dig.  $  211.*] 

4.  States  (§  136*)— State  Warehouse— Re- 
ceipts—*•  Scrip,  Certificates,  oe  Otheb 
Evidence  of  State  Indebt£Dnes&" 

The  warehouse  receipts  authorized  to  be 
issued  under  the  State  Warehouse  Act  (Laws 
1912,  p.  707)  are  hot  "scrip,  certificates,  or  oth- 
er evidence  of  state  indebtedness"  within  the 
meaning  of  Const,  art,  10,  §  7,  restricting  the 
issuance  of  such  paper. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  §  133;    Dec.  Dig.  S  136.»] 

5.  States    (8    131*)— Apfbopriationb— State 

^W jL  RETT o TJ  SE. 

The  State  Warehouse  Act  (Laws  1912,  p. 
707),  in  so  far  as  it  makes  appropriation  for 
both  the  years  1912  and  1913,  violates  Const, 
art  10,  S  2,  providing  fot  an  annual  tax  suflS- 
cient  only  to  defray  the  estimated  state  ex- 
penses for  each  year  and  for  any  existing  de- 
ficiency. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  f  129;  Dec.  Dig.  S  131.*] 

6.  States  (J  119*)r-PLEDGiNo  of  Credit- 
State  Warehouse. 

Laws  1912,  p.  986,  i  40,  authorizing  money 
to  be  borrowed  6a  the  staters  credit  for  the 
carrying  out  of  the  provisions  of  the  act  to 
establish  a  state  warehouse  commission  (Laws 
1912.  p.  707)^  is  not  violative  of  Const  art. 
10,  {  o,  providing  that  the  credit  of  the  state 
shall  not  be  pledged  for  private  purposes. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  (  118;    Dec  Dig.  f  119.*] 

7.  Statutes  (J  6i*)— Partial  Invai^iditt. 

Since  the  State  Warehouse  Act  (Laws 
1912,  p.  707)  remains  incomplete  and  ineffective 
to  carry  out  the  legislative  intent  after  that 
part  of  it  which  is  unconstitutional  is  stricken 
out,  the  entire  act  is  void. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  ff  68-^,  195;  Dec.  Dig.  |  e4.*l 

'To  be  officially  reported." 

Petition  by  the  State,  on  the  relation  of  J. 
Fraser  Lyon,  as  Attorney  General,  against 
J.  W.  McCown  and  others,  as  State  Ware- 


house CommissloiL    Judgment  for  petitioner. 
The  following  is  a  copy  of  the  statute  (Laws 
1912,  p.  707)  referred  to  In  the  opinion: 

"An  act  to-  create  and  operate  a  state  ware- 
house system  for  storing  cotton  and  other 
commodities. 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  South  Carolina: 
That  there  shall  be  elected  forthwith  by  the 
General  Assembly  three  commissioners,  who 
shall  constitute  a  board,  to  be  hereafter 
known  as  the  State  Warehouse  Commission. 
The  term  of  office  shall  be  for  two,  four  and 
six  years,  the  members  of  the  board  deciding 
by  lot  the  respective  terms  of  each.  In  case 
of  a  vacancy  by  death  or  otherwise  on  the 
board  of  commissioners,  the  Governor  shall 
appoint  a  person  to  fill  such  vacancy  until 
the  next  regular  session  of  the  General  As- 
sembly, when  an  election  shall  be  held  as 
provided  for  in  this  section. 

*'Sec.  2.  The  chairman  of  the  board  thus 
created  shall  be  designated  by  the  General 
Assembly  at  the  time  of  the  election  pro- 
vided for  in  section  1  of  this  act,  whose 
duty  it  shall  be  to  preside  at  all  meetings 
of  the  commission  and  have  general  super- 
vision of  the  management  of  the  business  of 
the  commission,  subject,  however,  to  the  ap- 
proval of  the  majority  of  the  members  of 
said  commission;  and  it  shall  be  his  further 
duty  to  enforce  and  carry  out  all  such  rules 
and  regulations  as  may  be  adopted  by  said 
commission  for  the  control  and  management 
of  the  business  provided  for  in  this  act. 

"Sec.  3.  It  shall  be  the  duty  of  the  State 
Warehouse  Commission  to  provide  by  pur- 
chase, lease  or  otherwise  a  system  of  ware- 
houses at  the  most  eligible  sites  in  this  state 
capable  of  storing  not  less  than  250,000  bales 
of  cotton,  and  the  commission  la  hereby  giv- 
en power  and  authority  to  employ  clerks, 
architects  and  such  other  agents  and  em- 
ployte  as  in  their  judgment  they  deem  neces- 
sary, and  adopt  rules  and  regulations  not 
contrary  to  the  proviaions  herein  set  forth, 
whidh,  in  their  judgment,  are  necessary  to 
carry  out  the  Intent  and  purposes  of  this 
act;  and  the  said  commission  shall  have  the' 
power  to  enter  into  contracts  with  relation 
to  the  matters  contained  herein,  and  may 
sue  and  be  sued  in  any  of  the  courts  of 
this  state:  Provided,  that  only  the  property 
held  by  the  said  Warehouse  Commission  for 
the  purposes  herein  mentioned  shall  be  an- 
swerable'in  any  suit  or  action  against  them. 

"Seo.  4.  The  manager  of  the  state  ware- 
houses shall  be  appointed  and  his  duties  pre- 
scribed by  the  board  of  conunlssioners,  who 
shall  fix  the  compensation  of  such  manager,, 
and  the  said  manager  shall  be  subject .  to 
removal  by  the  board  of  commissioners  when* 
ever,  in  their  judgment, ,  the  public  Interest 
demands  it 

"Sec.  5.  The  board  of  commissioners  shall 
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appoint  expett  cotton  graders  whose  compen- 
sation shall  be  fixed  by  the  board,  and  the 
said  cotton  graders  shall  be  subject  to  re- 
moval by  the  board  of  commissioners  when- 
ever, in  their  judgment,  the  public  interest 
demands  it. 

"Sec.  6.  The  State  Warehouse  Ck)mmission 
is  empowered  to  acquire  such  property 
as  they  may  deem  necessary  to  carry  out 
the  purposes  of  this  act,  such  property  to  be 
acquired  by  lease  or  purchase,  and  said  com- 
mission Is  empowered  to  establish  a  com- 
press in  connection  with  said  warehouse  sys- 
tem at  any  point  or  points  in  this  state 
where,  in  the  judgment  of  said  commission, 
it  Is  necessary  or  practicable  to  carry  out 
the  purposes  of  this  act. 

"Sec.  7.  All  lint  cotton  properly  baled  and 
such  other  commodities  as  the  commission 
deem  proper  shall  be  received  for  storage  at 
said  state  warehouses,  and  the  charges  for 
same  shall  be  fixed  by  the  State  Warehouse 
Commission.  Each  bale  of  cotton  shall  be 
weighed,  graded  and  numbered  so  as  to  be 
Identified  at  all  times,  the  grades  to  be  accord- 
ing to  the  standard  grades  adopted  by  the 
United  States  government.  The  person  depos- 
iting the  cotton  or  other  commodities  shall 
be  given  a  receipt  from  the  State  Warehouse 
Commission,  signed  by  the  manager  of  the 
warehouses  in  which  the  cotton  or  other 
commodity  is  stored,  which  receipt  shall  give 
the  weight,  grade  and  number  of  each  bale 
of  cotton  or  description  of  other  commodity. 
The  said  receipts  to  be  transferable  only  by 
written  assignment,  and  the  cotton  or  other 
commodities  which  it  represents  deliverable 
only  upon  the  production  of  the  original  re- 
^oeipt,  which  is  to  be  marked  'cancelled*  when 
the  cotton  or  other  commodity  is  taken  from 
the  warehouse.  All  cotton  or  other  com- 
«noditieB  on  storage  shall  be  fully  insured. 

"Sec.  8.  The  State  Warehouse  Commission 
Is  hereby  and  herein  authorized  and  empow- 
ered to  issue  coupon  bonds  in  an  amount  not 
to  exceed  $250,000.00  in  denominations  not 
less  than  $500.00  each,  and  running  for  a 
term  of  thirty  (30)  years  from  the  date' of 
issue,  bearing  interest  at  a  rate  not  to  ex- 
ceed six  (6%)  per  cent  per  annum,  the  in- 
terest on  said  bonds  to  be  payable  semian- 
nually, and  to  execute  as  security  for  said 
bonds  a  mortgage  or  deed  of  trust  on  any 
real  estate  said  commission  may  then  own, 
with  the  right  to  said  commission  to  retire 
by  purchase  any  or  all  of  said  bonds  at  the 
end  of  twenty  (20)  years  from  the  date  of 
issue,  the  proceeds  of  said  bonds  to  be  used 
only  for  carrying  out  the  objects  and  pur- 
poses of  this  act  In  the  meantime  and  un- 
til said  commission  shall  find  itself  able  to 
issue  and  negotiate  the  sale  of  said  bonds  as 
herein  provided,  it  shall  have  power  and 
authority  to  borrow  money  upon  the  notes 
of  said  commission  not  exceeding  the  sum 
of  $250,000.00,  said  notes  to  run  for  not  ex- 
ceeding five  (5)  years,  and  to  bear  interest  at 


a  rate  not  exceeding  six  (6%)  per  cent  per 
annum,  said  notes  being  subject  to  renewal 
from  time  to  time  in  the  discretion  of  said 
commission,  and  the  proceeds  of  said  notes 
to  be  used  in  carrying  out  the  objects  and 
purposes  of  this  act,  and  that  as  security  for 
the  money  so  borrowed  on  said  notes  said 
commission  shall  have  the  right  to  pledge 
by  way  of  mortgage  or  deed  of  trust  any 
property,  real,  personal  or  mixed,  which  It 
may  then  own:  Provided,  that  said  notes 
shall  be  taken  up  and  retired  when  the  bonds 
herein  provided  for  have  been  issued,  nego- 
tiated and  sold:  Provided,  further,  that  the 
bonds  and  the  notes  herein  provided  to  be 
issued  are  not  to  be  a  debt  or  obligation  of 
the  state  of  South  Carolina:  Provided,  fur- 
ther, that  nothing  contained  in  this  section 
is  intended  to  prohibit  said  commission  from 
borrowing  temporarily,  from  time  to  time,  on 
its  notes,  such  amounts  of  money,  not  ex- 
ceeding $20,000.00,  as  it  may  find  necessary 
for  the  proper  conduct  of  the  business  of 
said  commission.  . 

"Sec.  9.  In  fixing  the  charge  for  handling 
and  storing  cotton,  the  commission  shall,  in 
addition  to  providing  a  sinking  fund  to  re- 
tire the  bonds  provided  in  section  8,  also 
provide  a  sinking  fund  for  the  retirement  of 
the  amount  advanced  by  the  state,  in  fifty 
years. 

"Sec.  10.  The  charges  on  cotton  shall,  aft- 
er the  system  herein  provided  for  has  been 
put  into  operation,  cover  all  current  oper- 
ating expenses,  it  being  the  intention  of  this 
act  to  make  this  system  self-sustaining  and 
at  the  same  time  give  storage  at  actual  cost 
as  nearly  as  practicable. 

"Sec.  11.  The  Warehouse  Commission  shall 
have  the  power  to  acquire,  by  lease,  any 
standard  built  cotton  warehouse  in  the  sev- 
eral towns  of  the  state  and  operate  them  in 
all  respects,  under  the  provisions  of  this 
act,  as  applied  to  the  state  warehouse.  That 
each  commissioner,  when  elected  or  appoint- 
ed under  this  act  before  entering  upon  the 
duties  herein  imposed,  shall  execute  to  the 
state  his  official  bond  in  the  sum  of  $25,- 
000.00  each  for  the  faithful  performance  of 
their  duties.  > 

"Sec.  12.  And  the  managers,  graders,  or 
other  officers  at  any  warehouse  operated  by 
the  state,  shall  execute  such  bonds  for  the 
faithful  performance  of  their  duties  as  may 
be  required  by  the  State  Warehouse  Ck>mmis- 
sion.  The  p)*emiums  on  all  bonds  required 
of  officers  and  employees  under  the  terms  of 
this  act  shall  be  paid  out  of  the  funds  of  the 
commission. 

"Sec.  13.  Any  person  offering  cotton  for 
sale  in  the  open  market  can  have  his  cotton 
weighed  and  graded  at  any  warehouse  oper- 
ated by  the  state,  and  shall  receive  his  cer- 
tificate setting  forth  the  number,  weight  and 
grade  of  each  bale.  The  fee  for  such  service 
es  not  to  exceed  the  sum  of  twenty-five  oents 
for  each  bale  so  weighed  and  graded. 
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'Sec.  14.  The  compensation  of  the  chair* 
man  shall  be  |2,100.00  per  annum,  and  the 
compensation  of  the  other  members  of  the 
board  shall  be  $6.00  per  day  for  each  day's 
attendance  and  two  and  one-half  (2^)  cents 
per  mile  for  each  mile  actually  traveled,  and 
other  necessary  expenses  actually  incurred  in 
the  discharge  of  their  duties  hereunder. 

*'Sec.  15.  The  state  board  shall  make  an 
annual  report  of  the  operations  of  the  ware- 
house system  to  the  General  Assembly. 

"Sec  16.  The  sum  of  $5,000.00  is  hereby 
appropriated  for  the  contingent  expenses  of 
said  board  and  $250,000.00  divided  into  two 
equal  annual  Installments  of  $125,000.00  in 
1912  and  $125,000.00  in  1913  to  carry  out  the 
purposes  of  this  act  is  hereby  appropriated: 
Provided,  that  the  Attorney  Ctoneral  of  the 
state  immediately  after  the  approval  of  this 
act  shall  institute  in  the  Supreme  Court  a 
proceeding  against  the  said  commission  for 
the  purpose  of  determining  the  constitution- 
ality of  this  act,  and  that  no  part  of  the 
moneys  herein  and  hereby  appropriated  shall 
become  available  until  the  termination  of 
said  proceedings. 

*'Sec.  17.  This  act  shall  go  into  effect  im- 
mediately upon  its  approval  by  the  Gov- 
ernor. 

"In  the  Senate  House  the  sixteenth  day  of 
February  in  the  year  of  Our  Lord  one  thou- 
sand nine  hundred  and  twelve." 

Attorney  General  Lyon,  for  the  State. 
John  L.  HcLaurin,  of  Bennettsville,  and 
Duncan  G.  Ray,  of  Columbia,  for  respond- 
ents. 

GARY,  C.  J.  This  is  a  petition  to  the 
court,  in  the  exercise  of  its  original  jurisdic- 
tion, in  which  the  petitioner  prays  that  an 
act  of  the  Legislature  (Laws  1912,  p.  707)  en- 
titled "An  act  to  create  and  operate  a  state 
warehouse  system,  for  storing  cotton  and 
other  commodities,"  be  declared  unconstitu- 
tional, and  that  the  respondents  be  enjoined 
from  attempting  to  enforce  its  provisions. 
The  return  of  the  respondents  to  the  rule  to 
show  cause  why  the  prayer  of  the  petitioner 
should  not  be  granted  was  formal,  and  mere- 
ly submitted  the  question  involved  to  the 
consideration  of  the  court.  A  copy  of  the 
act  will  be  set  out  in  the  report  of  the  case. 

The  circumstances  under  which  the  court 
should  declare  a  statute  unconstitutional, 
the  police  power,  and  the  unlimited  power  of 
the  Legislature,  except  when  controlled  by 
constitutional  provisions,  are  discussed,  at 
length,  in  the  case  of  State  v.  Aiken,  42  S. 
C.  222,  20  S.  E.  221,  26  L.  R.  A  345,  and 
that  case  renders  unnecessary  the  further  dis- 
cussion, in  a  general  way,  of  these  questions, 
in  this  proceeding. 

The  grounds  upon  which  the  petitioner 
contends  that  the  act  is  unconstitutional  are 
designated  by  the  letters  **a,"  **b,"  "c,"  "d,'* 
*'e,"  "f,"  "g,"  and  "h,"  and  wiU  be  consider- 
ed in  regular  order. 


[1]  (a)  "It  appropriates  public  revenues  to 
private  purposes,  and  jMrovides  that  the  state, 
through  her  pubUc  officers,  engage  in  an  en- 
terprise, in  no  way  incident  or  relating  to 
any  governmental  function  or  matter,  the 
warehouse  system  provided  for  therein,  be- 
ing solely  for  the  benefit  of  private  individ- 
uals, and  Is  violative  of  section  11,  art  10, 
of  the  Constitution."  The  ultimate  solution 
of  this  proposition  depends  upon  the  question 
whether  the  said  act  can  be  construed  as 
a  police  regulation.  The  title  of  the  act 
shows  that  its  object  was  to  create  and  op- 
erate a  state  warehouse  fi^stem  for  steering 
cotton  and  other  commodities.  It  will  be 
observed  it  was  not  the  intention  of  the 
statute  that  the  state  should  become  the 
owner  of  the  cotton  or  other  commodities  de- 
posited in  the  warehouse,  nor  that  the  state 
should  operate  the  warehouse  for  the  pur- 
pose of  profit  The  object  of  the  act  may  be 
stated  in  few  words.  The  cotton  growers  in 
this  state,  and  the  merchants  to  whom  a 
large  portion  of  the  staple  is  delivered,  in 
payment  of  indebtedness  for  supplies  con- 
sumed in  its  production,  are,  as  a  rule,  un- 
able to  hold  it  but  for  a  short  time  after  the 
crop  is  gathered;  and  a  "forced  sale"  means 
a  sacrifice  of  profits  to  them.  Knowing  thin 
fact,  certain  speculators,  by  combination  of 
capital,  and  manipulation  of  the  money  mar- 
ket, are  able,  for  a  short  time,  by  reducing 
the  circulating  volume  of  money,  to  depress 
the  cotton  market  and  fix  an  unreasonably 
low  price  for  the  cotton  crop.  They  would 
not  however,  be  able  to  control  the  price 
but  for  a  short  time,  and  the  object  of  the 
statute  was  to  give  protection  to  the  public, 
during  this  period,  from  an  enforced  sale  of 
the  cotton  crop.  We  deem  it  unnecessary  to 
discuss  at  length  the  manner  in  which  thlft 
unreasonable  depression  in  price  affects  not 
only  the  cotton  grower,  but  the  people  gen- 
erally, as  well  as  every  department  of  the 
government  and  every  governmental  agency 
in  the  state.  In  passing  this  statute,  the 
state  was  clearly  within  the  exercise  of  it» 
police  power,  which  in  its  last  analysis  sim^ 
ply  means  the  state's  right  of  self-defense. 
The  case  of  Barfield  v.  Stevens  Mercantile 
Co.,  85  S.  C.  186,  67  S.  E.  158,  and  the  casee 
therein  cited,  tend  to  show  that  the  act  in 
question,  was  for  a  public  and  not  a  private 
purpose. 

(b)  "It  provides  that  the  state  shall  engage 
in  a  private  business,  not  incidental  or  nec- 
essary to  the  exercise  of  the  police  power." 
What  has  just  been  said  disposes  of  this 
ground. 

[2]  (c)  "It  provides  for  an  issue  of  bonds, 
and  an  increase  of  the  public^  debt  without 
first  submitting  the  question  as  to  the  crea- 
tion of  such  new  debt  to  the  qualified  elec- 
tors of  this  state  at  a  general  election,  in 
violation  of  section  11,  art  10,  of  the  Con- 
stitution." Section  11,  art  10,  of  the  Con- 
stitution, is  as  follows:  "To  the  end  that 
the  public  debt  of  South  Carolina   may  not 


396 


75  SOUTHEASTERN  REPORTEB 


(S  a 


hereafter  be  Increased,  without  the  dae  con- 
sideration and  free  consent  of  the  people  of 
the  state,  the  General  Assembly  is  hereby 
forbidden  to  create  any  further  debt  or  ob- 
ligation, either  by  the  loan  of  the  credit  of 
the  state,  by  guaranty,  indorsement  or  other- 
wise, except  for  the  ordinary  and  current 
business  of  the  state,  without  first  submit* 
ting  the  question,  as  to  the  creation  of  such 
new  debt,  guaranty.  Indorsement  or  loan  of 
its  credit,  to  the  qualified  electors  of  this 
state,  at  a  general  state  election;  and  unless 
two-thirds  of  the  qualified  electors  of  this 
state,  voting  on  the  question,  shall  be  in  fa- 
vor of  increasing  the  debt,  guaranty,  indorse- 
ment or  loan  of  its  credit,  none  shall  be  cre- 
ated or  made."  There  are  two  reasons  why 
this  ground  must  be  sustained:  (1)  The 
building  of  warehouses  is  not  one  of  the  or- 
dinary functions  of  government  Therefore 
the  issuing  of  bonds  for  such  purposes  can- 
not be  properly  regarded  as  embraced  with- 
in the  words  '*the  ordinary  and  current  busi- 
ness of  the  state."  (2)  It  appears  upon  the 
face  of  the  statute  that  the  bonds  were  not 
intended  to  be  a  debt  or  obligation  of  the 
state.  Bonds  can  only  be  issued,  under  sec- 
tion 11,  art.  10,  of  the  Constitution,  when  a 
debt  or  obligation  of  the  state  is  thereby 
created. 

[3]  (d)  "It  is  discriminatory  and  denies  the 
equal  protection  of  the  law,  in  that  no  pro- 
vision is  made  for  expert  grading,  classify- 
ing, weighing,  or  otherwise  putting  in  a 
marketable  condition,  any  commodity  other 
tlian  lint  cotton,  and  does  not  compel  the  ac- 
ceptance for  storage  of  any  commodity  other 
than  lint  cotton."  The  petitioner  does  not 
state  whether  the  statute  denies  the  equal 
protection  of  the  laws,  under  the  state  or 
federal  Constitution.  The  rule  in  such  cases, 
arising  under  the  federal  Constitution,  is 
thus  clearly  stated  by  Mr.  Justice  Van  De- 
vanter,  in  Lindsley  v.  N.  C.  Gas  Co.,  220 
n.  S.  61.  31  Sup.  Ct  337,  55  L.  Ed.  369: 
"(1)  The  equal-protection  clause  of  the  four- 
teenth amendment  does  not  take  from  the 
state  the  power  to  classify  in  the  adoption 
of  police  laws,  but  admits  of  the  exercise  of 
a  wide  scope  of  discretion  in  that  regard, 
and  avoids  what  is  done  only,  when  it  is 
without  any  reasonable  basis,  and  therefore 
is  purely  arbitrary.  (2)  A  classification  hav- 
ing some  reasonable  basis  does  not  offend 
against  that  clause,  merely  because  it  is  not 
made  with  mathematical  nicety,  or  because 
in  practice  it  results  in  some  inequality. 
(3)  When  the  classification  in  such  a  law  is 
called  in  question,  if  any  state  of  facts  rea- 
sonably can  be  conceived  that  would  sustain 
it,  the  existence  of  that  state  of  facts,  at 
the  time  the  law  was  enacted,  must  be  as- 
sumed. (4)  One  who  assails  the  classifica- 
tion in  such  a  law  must  carry  the  burden 
of  showing  that  it  does  not  rest  upon  any 
reasonable  basis,  but  is  essentially  arbitra- 
ry."    This   language   also   shows  that   the 


classification  is  not  repugnant  to  section  5» 
art  1,  of  the  state  Constitution,  which  pro- 
vides that  no  person  shall  be  denied  the 
equal  protection  of  the  laws.  The  case  of 
State  V.  Aiken,  42  S.  G.  222,  20  S.  R  221, 
26  L.  R.  A.  345,  shows  that  when  a  statute 
is  declared  to  be  a  police  regulation,  and 
the  state  takes  charge  of  the  business,  the 
objection  that  It  Is  a  monopoly  cannot  prop- 
erly arise. 

[4]  (e)  "It  provides  for  issuing  receipts  for 
commodities  stored  in  warehouses,  transfer- 
able by  written  assignment,  which  receipts 
are  certificates  of  indebtedness.  Issued  con- 
trary to  section  7,  art  10,  of  the  Constitu- 
tion." Section  7,  art  10,  of  the  Constitu- 
tion, is  as  follows:  **No  scrip,  certificate,  or 
other  evidence  of  state  Indebtedness  shall 
be  issued,  except  for  the  redemption  of  stock 
bonds,  or  other  evidence  of  Indebtedness  pre- 
viously issued,  or  for  such  debts  as  are  ex- 
pressly authorized  in  this  Constitution.** 
Section  7  of  the  statute  under  consideration 
contains  these  provisions:  "The  person  de- 
positing the  cotton  or  other  commodities, 
shall  be  given  a  receipt  from  the  State  Ware- 
house Commission,  signed  by  the  manager 
of  the  warehouse,  in  which  the  cotton  or 
other  commodity  is  stored,  which  receipt 
shall  give  the  weight  grade  and  number  of 
each  bale  of  cotton,  or  description  of  other 
commodity.  The  said  receipts  to  be  transfer- 
able only  by  written  assignment  and  the  cot- 
ton or  other  commodities  which  it  represents, 
deliverable  only  upon  the  production  of  the 
original  receipt  which  is  to  be  marked  'can- 
celled,' when  the  cotton  or  other  commodity 
is  taken  from  the  warehousa"  It  la  only 
necessary  to  refer  to  the  foregoing  language 
of  said  section,  to  show  that  the  receipt 
therein  mentioned,  In  no  respect  whatever, 
partakes  of  the  characteristics  of  "scrip, 
certificate  or  other  evidence  of  state  Indebt- 
edness." 

[6]  (f)  "It  makes  appropriations  for  both 
the  years  1912  and  1913,  contrary  to  the  pro- 
visions of  section  2»  art  10,  of  the  Consti- 
tution." Section  2,  art.  10,  of  the  Constitu- 
tion, is  as  follows:  "The  General  Assembly 
shall  provide  for  an  annual  tax  sufficient  to 
defray  the  estimated  expenses  of  the  state 
for  each  year,  and  whenever  It  shall  hap- 
pen that  the  ordinary  expenses  of  the  state 
for  any  year  shall  exceed  the  Income  of 
the  state  for  such  year,  the  Greneral  Assem- 
bly shall  provide,  for  levying  a  tax  for  the 
ensuing  year  sufficient  with  other  sources 
of  income,  to  pay  the  deficiency  of  the  pre- 
ceding year,  together  with  the  estimated  ex- 
penses of  the  ensuing  year."  Section  16  of 
said  act  provides  that  'i:he  sum  of  $250,000.- 
00,  divided  into  two  equal  annual  Install- 
ments of  1125,000.00  in  1912,  and  $125,000.00 
in  1913,  to  carry  out  the  purposes  of  this  act 
is  hereby  appropriated."  If  the  Legislature 
contemplated  the  expenditure  of  the  $250,- 
000  during  the  year  1912,  then  it  was  neo^ 
essary  to  Include  the  whole  amount,  In  the 
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estimated  expenses  of  the  state  for  1912,  in 
providing  for  the  annual  tax  for  that  year. 
If,  however,  it  was  not  contemplated  to  ex- 
pend $125,000  thereof  nntil  1913,  then  that 
sum  could  only  be  properly  Included  in  the 
estimated  expenses  for  the  year  1918,  in 
making  provision  for  the  annual  tax  for  that 
year.  Therefore  the  appropriation  of  |125,- 
000  of  said  amount  was  In  violation  of  the 
Constitution. 

(g)  **It  attempts  to  apply  a  tax  to  an  ob- 
ject not  stated  in  the  law,  and  thereby  vio- 
lates section  3,  art  10,  of  the  Constitution.*' 
Section  3,  art  10,  of  the  Constitution,  is  as 
follows:  '*No  tax  shall  be  levied  except  in 
pursuance  of  a  law,  which  sliall  distinctly 
state  the  object  of  the  same,  to  wliich  object 
the  tax  shall  be  applied."  Section  16  of  the 
act  appropriates  $250,000  to  carry  out  the 
purposes  thereof.  We  have  already  shown 
that  $125,000  of  said  amount  was  not  ap- 
propriated in  the  manner  provided  by  law. 
If  it  should  hereinafter  be  determined  that 
the  entire  act  must  b^e  declared  null  and 
void,  then  it  will  present  a  mere  abstract 
question,  whether  the  remaining  $125,000 
was  properly  appropriated. 

[8]  (h)  'The  said  act,  together  with  sec- 
tion 40  of  'An  act  to  make  appropriation  to 
meet  the  ordinary  expenses  of  the  state  gov- 
ernment for  the  fiscal  year,  commencing  Jan- 
uary Ist,  1912,  and  to  provide  for  a  tax  suffi- 
cient to  defray  the  same'  [Laws  1912,  p. 
968],  provides  for  pledging  the  credit  of  the 
state  for  the  benefit  of  private  individuals, 
owners  of  lint  cotton  in  bales.  In  violation 
of  section  6,  art  10,  of  the  Constitution  of 
South  Carolina;  that  section  40  of  said  ap- 
propriation act  is  hereto  attached  and  made 
a  part  of  this  petition,  and  marked  'Exhibit 
B.' ''  Section  40  of  the  act  just  mentioned 
Is  as  follows:  "That  In  anticipation  of  the 
taxes  hereinbefore  levied,  the  Governor  and 
the  State  Treasurer  and  the  Comptroller 
General  be,  and  they  are  hereby,  empowered 
to  borrow,  on  credit  of  the  state,  so  much 
money  from  time  to  time,  as  may  be  needed 
to  meet  promptly,  at  maturity,  the  interest 
which  will  mature  on  the  first  day  of  July 
and  on  the  first  day  of  January  of  each  year 
on  the  valid  debt  of  the  state,  and  to  pay 
the  current  expenses  of  the  state  govern- 
ment, for  the  present  fiscal  year,  and  for  pen- 
sions, and  for  carrying  out  the  provisions  of 
an  act  to  establish  a  State  Warehouse  Com- 
mission, if  the  same  be  declared  constitution- 
al by  the  Supreme  Court  of  the  state:  Pro- 
vided, that  the  sum  so  borrowed  shall  not 
exceed  six  hundred  thousand  ($600,000)  dol- 
lars.V  Section  6,  art  10,  of  the  Constitution, 
provides  that  '^e  credit  of  the  state  shall 
not  be  pledged  or  loaned,  for  the  benefit  of 
any  individual,  company,  association  or  cor- 
poration; and  the  state  shall  not  become  a 
joint  owner  of,  or  stockholder  in  any  com- 
pany, association,  or  corporation.    ♦    ♦    •»» 


This  ground  is  disposed  of  by  the  conclusion 
that  the  act  was  intended  as  a  police  meas- 
ure, and  therefore  necessarily  related  to  a 
subject  that  was  public  in  its  nature. 

[7]  The  last  question  to  be  determined  is 
whether  the  portions  of  the  act  that  have 
been  declared  unconstitutional  render  it  null 
and  void  in  its  entirety.  The  rule  is  thus 
stated  in  Cooley's  Con.  Llm.  (6th  Ed.)  pp. 
211,  212,  and  quoted  with  approval  in  Utsey 
V.  Hiott,  30  S.  C.  360,  9  &  B.  338,  14  Am. 
St.  Rep.  910,  and  Murph  v.  Laijidrum,  76  S. 
C.  21,  56  S.  E.  850:  *1f,  when  the  uncon- 
stitutional portion  la  stricken  but^  that  which 
remains  is  complete  in  Itself,  and  capable  of 
being  executed  in  accordance  with  the  ap- 
parent legislative  intent*  wholly  independent 
of  that  which  was  rejected,  it  must  be  sus- 
tained. The  dlfiAculty  is  in  determining 
whether  the  good  and  bad  parts  of  the  stat- 
ute are  capable  of  being  separated  within 
the  meaning  of  the  rule.  If  a  statute  at- 
tempted to  accomplish  two  or  more  objects, 
and  is  void  as  to  one,*  it  may  still  be,  in 
every  respect,  complete  and  valid  as  to  the 
other.  But  if  its  purpose  is  to  accomplish  a 
single  object  only,  and  some  of  its  provisions 
are  void,  the  whole  must  fall,  unless  suffi- 
cient remains  to  eifect  the  objects,  without 
the  aid  of  the  invalid  portion,  and  if  they 
are  so  mutually  connected  with  and  depend- 
ent upon  each  other,  as  conditions,  con- 
siderations, or  compensations  for  each  other, 
as  to  warrant  the  belief  that  the  Legislature 
intended  them  as  a  whole,  and  if  all  could 
not  be  carried  into  effect  the  Legislature 
would  not  pass  the  residue  Independently, 
then,  if  some  parts  are  unconstitutional,  all 
the  provisions,  which  are  thus  dependent, 
conditionally  or  connected,  must  fall  with 
them."  Tested  by  these  principles,  the  entire 
act  must  be  declared  unconstitutional.  Of 
course,  the  conclusion  that  the  statute  under 
consideration  is  void  in  its  entirety  does  not 
mean  that  in  its  general  scope  it  is  not  a 
police  regulation,  but  that  It  cannot  be  given 
effect  in  its  present  form,  by  reason  of  its 
failure,  in  certain  respects,  to  comply  with 
the  requirements  of  the  Constitution. 

It  is  the  judgment  of  this  court  that  the 
act  herein  mentioned  is  null  and  void,  and 
that  the  respondents  be  enjoined  from  at- 
tempting to  carry  its  provisions  Into  effect. 

WATTS  and  FRASBR,  JJ.,  concur.  HY- 
DRICK,  J.,  concurs  in  the  result  WOODS, 
J.,  did  not  sit 


(92  S.  C.  17S) 

I/>WRY  V.  ATLANTIC  COAST  LINE)  E.  00. 

(Supreme  Court  of  South  Carolina.     Axul  2. 

1912.)  ^ 

Appeal  and  Ebbob  (§  272*)— Scope  or  Re- 
view— Requests  to  Chab<3E. 

Exceptions  to  requests  to  charge,  submit- 
ted after  the  charge,  as  well  as  after  the  argu- 
ment,  in  violation  of  rule  11,  providing  that 
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requestB  to  charge   must  be  submitted  before 
argument,  will  not  be  considered. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.   Dig.  {§  1611-1619;    Dec.  Dig.  § 

272.*] 

Appeal  ftom  Common  Pleas  Circuit  Court 
of  Lee  County;  J.  W.  De  Vore,  Judge. 

Action  by  Charley  Lowry  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  Judgment  for  iflaintiff,  defendant  appeals. 
Affirmed. 

McLeod  &  Dennis,  of  BlshopvUle,  and  H.  E. 
Davis,  of  Florence,  for  appellant  L.  D.  Jen- 
nings, of  Sumter,  for  respondent 

FRASER,  J.  The  following  statement  Is 
taken  from  appellant's  argument:  "This  is 
an  action  for  damages  for  personal  injury, 
caused  by  the  plaintiff  being  struck  by  a  lo- 
comotive of  the  defendant  at  a  public  cross- 
ing in  the  city  of  Sumter.  The  plaintiff  al- 
leged that  he  was  injured  as  a  result  of  the 
failure  of  the  defendant  to  give  the  statutory 
signals  at  the  crossing.  The  defendant  al- 
leged that  the  proper  signals  were  given,  and 
alleged,  further,  that  the  defendant  was 
guilty  of  contributory  negligence,  in  that  the 
injury  was  the  result  of  the  plaintiff  having 
fallen  asleep  upon  the  track  of  the  defend- 
ant. The  trial  resulted  in  a  verdict  for  the 
plaintiff  for  the  sum  of  nine  hundred  and 
ninety-nine  ($999)  dollars.  The  defendant 
appealed  from  the  judgment  on  this  ver- 
dict" 

Argument 

The  error  alleged  was  the  failure  of  the 
circuit  judge  to  charge  certain  requests  sub- 
mitted by  the  defendant's  attorney.  The  rec^ 
ord  shows  that  after  the  charge  of  the  trial 
judge  the  attorneys  for  the  defendant  hand- 
ed up  several  requests  to  charge.  When  this 
was  done,  the  following  remarks  were  made 
by  the  judge  and  the  plaintiff's  attorney: 
''This  request  No.  1  here  I  think  is  a  charge 
on  the  facts.  You  make  me  tell  the  jury 
what  state  of  facts  is  negligence,  and  the 
law  says  I  cannot  do  that  Mr.  Jennings: 
Are  those  requests  handed  up  by  the  defend- 
ant? Court:  Yes,  sir.  Mr.  Jennings:  I  have 
heard  nothing  about  them,  and  I  do  not  know. 
I  think  they  were  not  handed  up  in  time,  un- 
der the  rule  of  the  court  The  Court:  Yes, 
sir;  I  am  looking  over  them  now.  Mr.  Jen- 
nings: They  ought  to  be  handed  up  before 
argument.  The  Court:  I  think  I  have  cover- 
ed most  of  the  requests  In  my  general 
charge;  and  they  were  handed  up  so  late  I 
have  not  time  to  see  whether  or  not  they 
are  in  proper  shape.  Glancing  over  them 
caBually,  I  think  I  have  covered  all  of  them." 

Role  11  says:  "Before  argument  of  the 
case  commences,  the  counsel  on  either  side 
shall  read  and  submit  to  the  court  in  writing 
such  propositions  of  law  as  they  propose  to 
rely  on,  which  shall  constitute  the  request  to 
charge. 
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Whatever  may  be  said  of  the  right  of  op- 
posing counsel  to  know,  before  he  makes  his 
argument,  the  propositions  of  law  upon  which 
opposing  counsel  rely,  In  this  case  the  presid- 
ing judge  said  *'they  were  handed  up  so  late 
I  have  not  time  to  see  whether  or  not  they 
are  in  proper  shape."  There  is  no  use  to 
have  a  rule  to  protect  the  trial  judge,  unless 
an  appellate  court  will  enforce  the  rule. 

As  all  the  exceptions  refer  to  the  requests 
to  charge,  submitted  not  only  after  argument, 
but  after  the  charge,  they  will  not  be  con- 
sidered. 

The  judgment  of  this  court  is  that  the 
judgment  appealed  from  be  affirmed. 

GARY,  C.  J.,  and  WOODS,  HYDRICK,  and 
WATTS,  JJ.,  concur. 


(92  S.  C.  177) 

LANCASTER  et  al.  v.  SOUTHERN  RY., 

CAROLINA  DIVISION. 

(Supreme  Court  of  South  Carolina.     Aug.  8» 

1912.) 

1.  Appeal  and  Error  ({  1066*)— Harmless 

£3rROR— I NSTRUCTIONS. 

Where  under  the  evidence  it  seems  that 
the  jury  could  not  have  reached,  with  reason, 
any  other  conclusion  than  that  due  care  re- 
quired defendant  carrier  to  furnish  a  light  and 
Btool  for  women  alighting  from  the  train,  error 
in  instructing  that  it  is  a  carrier's  duty  to 
furnish  the  same  la  harmless,  though  due  care 
does  not  always  require  the  furnishing  of  them. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Eh-ror,  Cent  Dig.  §  4220;  Dec.  Dig.  1 1066.»] 

2.  Carriers  (§  319*)— iNJUitr  to  Passengbb 
Alighting — Punitive  Daicages. 

In  view  of  a  carrier's  duty  to  exercise  the 
highest  degree  of  care  for  safety  of  passengers, 
its  failure  to  provide  either  a  stool  or  light 
for  a  woman  passenger  in  getting  off  the  train 
at  a  place  away  from  the  station,  and  where 
there  was  considerable  distance  between  the 
car  step  and  the  ground,  was  some  evidence  of 
a  wanton  disregard  of  an  obvious  duty,  as  re- 
gards punitive  damages. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  $f  1340,  1342,  1344;  Dec  Dig.  { 
319.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County ;   R.  C.  Watts,  Judge. 

**To  be  officially  reported." 

Action  by  Grace  Lancaster  and  another 
against  the  Southern  Railway,  Carolina  Di- 
vision. Judgment  for  plalntifrs.  Defendant 
appeals.    Affirmed. 

Sanders  &  De  Pass,  of  Spartanburg,  for 
appellant  R.  A.  Hannon  and  Jno.  Gary 
Evans,  both  of  Spartanburg,  for  respond- 
ents. 

WOODS,  J.  The  plalntifT  recovered  a  Judg- 
ment for  physical  injuries  under  testimony 
from  herself  and  her  husband  tending  to 
prove  that  she  was  a  passenger  on  defend- 
ant's train  on  the  night  of  January  81,  1909, 
intending  to  leave  the  train  at  Spartanburg 
Junction;  that  when  a  stop  was  made  Just 
before  reaching  the  station   the   agents  of 
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the  defendant  called,  "All  out  for  the  Jnnc* 
tion";  that  In  alighting  from  the  train  in 
response  to  the  call  she  fell  from  the  train 
and  suffered  a  miscarriage,  to  her  great 
pain  and  injury;  and  that  the  fall  was  due 
to  the  defendant's  breach  of  duty  in  calling 
on  her  to  leave  the  train  before  reaching 
the  junction,  at  a  place  where  the  distance 
between  the  lowest  step  of  the  car  and  the 
ground  was  so  great  as  to  make  alighting 
unsafe  without  a  stool,  and  its  negligence 
in  not  furnishing  a  stool  or  lights  or  assist- 
ance to  enable  her  to  alight  in  safety.  The 
defendant  Introduced  testimony  from  the  at- 
tending physician  and  other  physicians  tend- 
ing to  prove  that  the  plaLntiff^s  miscarriage 
was  Inevitable,  though  it  might  have  been 
hastened  by  the  fall.  Mrs.  Case,  the  com- 
panion of  the  plaintiff  who  was  a  witness 
for  the  defendant,  testified  that  she  got  off 
the  train  just  ahead  of  the  plaintiff  and 
observed  no  fall,  but  she  confirmed  the  testi- 
mony of  the  plaintiff  that  the  place  where 
they  alighted  was  not  the  station,  and  that 
to  reach  the  station  they  had  to  walk  Ln  a 
very  narrow  path  along  an  embankment 
Against  this  evidence  that  the  stop  was 
made  away  from  the  station  and  at  a  place 
where  due  care  for  the  safety  of  passengers 
leaving  the  train  manifestly  required  a  light 
and  a  stool,  the  only  evidence  offered  by  the 
defendant  was  that  of  the  fiagman,  Isaacs, 
who  did  not  remember  whether  the  station 
had  been  called  before  the  train  reached 
the  junction,  and  testified  that,  while  to  the 
best  of  his  recollection  the  train  stopped  at 
the  usual  place  with  the  passenger  coach 
opposite  the  station  building  where  there 
was  a  gravel  walk,  yet  he  could  not  say 
positively  where  it  stopped. 

[1]  The  main  question  is  whether,  in  view 
of  this  evidence,  the  following  instruction 
was  a  charge  on  the  facts,  in  that  the  pre- 
siding judge  undertook  to  tell  the  jury  what 
particular  things  due  diligence  required  the 
carrier  to  supply:  **The  jury  is  charged  that 
it  is  the  duty  of  a  railroad  company  to  pro- 
vide suitable  and  reasonably  safe  places  for 
its  passengers  to  alight  from  its  trains,  and 
to  provide  a  stool  or  steps,  or  other  appli- 
ances, properly  and  safely  placed  so  as  to 
reasonably  avoid  injury  to  its  passengers 
alighting  from  its  trains." 

The  general  rule  is  well  established  that 
the  province  of  the  judge  on  issues  of  neg- 
ligence is  to  instruct  the  jury  what  degree 
of  care  is  required,  leaving  to  the  jury  to 
decide  what  particular  precautions  due  care 
required.  We  should  have  been  better  satis- 
fled  if  the  circuit  judge  had  omitted  the 
words  we  have  italicized ;  but,  looking  at  the 
matter  in  a  practical  way,  it  seems  safe  to 
say  that  the  error  of  including  them  was  not 
prejudicial.  In  view  of  the  positive  and  un- 
disputed evidence  on  the  part  of  the  plaintiff 
as  to  the  call,  "All  out  for  the  Junction,''  I 


and  the  positive  and  direct  evidence  on  the 
part  of  the  defendant  as  well  as  the  plaintiff 
that  the  train  was  stopped  before  it  reached 
the  station,  that  the  step  was  very  high, 
and  that  the  landing  was  very  narrow  and 
on  the  verge  of  a  steep  incline,  opposed  only 
by  the  recollection  of  the  flagman  who  could 
not  swear  positively,  it  seems  to  the  court 
that  the  jury  could  not  have  reached,  with 
reason,  any  other  conclusion  than  that  due 
care  required  that  the  defendant  should  fur- 
nish a  light  and  stool  for  women  alighting 
from  the  train.  While  it  is  not  true  that  due 
care  always  requires  the  carrier  to  furnish 
stools  or  other  appliances  for  passengers  to 
alight,  conditions  shown  here  by  th^  evi- 
dence, beyond  reasonable  doubt,  did  require 
such  precautions. 

[2]  The  other  exceptions  depend  on  the 
proposition  that  there  was  no  evidence  to 
support  a  verdict  for  punitive  damages.  Con- 
sidering the  duty  so  well  known  to  carriers 
to  exercise  the  Idghest  degree  of  care  in  pro- 
viding for  the  safety  of  its  passengers;  the 
failure  attributed  to  it  by  the  witnesses  to 
provide  either  a  stool  or  a  light  for  the  plain- 
tiff in  getting  off  the  train  at  the  place  de- 
scribed was  some  evidence  of  a  wanton  dis- 
regard of  an  obvious  duty. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

GARY,  O.  J.,  and  HYDRICK  and  ERA- 
SER, JJ.,  concur.    WATTS,  J.,  disqualified. 


(9S  S.  O.  169) 

DIMERY  ▼.  BENNETTSVILLB  &  C.  R.  CO. 

(Supreme  Court  of  South  Carolina.     Aug.  2, 

1912.) 

1.  Appeal  and  Ebbob  (|  275*)— EIzceptions 
IN  Trial  Coubt— Necessity  of  Ruling. 

An  exception  to  the  refusal  of  requested 
instructions  not  shown  by  the  case  to  have 
been  presented  to  and  ruled  upon  by  the  court 
will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1566,  1667,  1647;  Dec 
Dig.  I  275.*] 

2.  Railboads  (S  391*)— Action  toe  Injubibb 
—Defenses— CoNTBiBUTOBT  Nbouoencb. 

Where  a  railroad  wantonly  or  recklessly 
inflicts  personal  injuries  on  one  who  has 
caught  her  foot  between  the  rails  at  a  switch, 
the  defense  of  contributory  negligence  is  not 
available. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S(  1317,  1326-1330;  Dec  Dig.  I 
391.*] 

3.  Railboads  (|  396*)— AcnoN  vob  Injttbixs 
—Negligence— Infebence. 

From  the  fact  that  a  railroad  company 
without  signal  or  lookout  ran  an  engine  back- 
wards at  great  speed  over  a  portion  of  its 
track  which  the  public,  including  women  and 
school  children,  had  been  in  the  habit  of  using 
as  a  thoroughfare  with  the  acquiescence  of 
the  railroad  company,  the  jury  might  infer  a 
spirit  of  indifference  to  persons  on  the  track, 
and  a  conscious  failure  to  observe  due  care. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent.  Dig.  »  1341-1343,  1357;  Dec.  Dig.  1 
396.*] 
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4.  RAII.BOADS    (I   400*)-4lfJUBIE8   TO    PEBSOIT 

ON  Tbaok— JtJBT  Question. 

Where  the  evidence  was  conflicting  as  to 
whether  a  lookout  was  kept  on  an  engine  back- 
ing rapidly  over  a  portion  of  track  frequented 
by  the  public,  and  as  to  whether  signals  were 
given,  and  as  to  whether  the  trainmen  saw  or 
should  have  seen  plaintUf  whose  foot  was  caught 
in  the  track  or  heard  or  should  have  heard  her 
cries  of  distress,  the  questions  were  for  the 
jury. 

[Ed.  Note. — For  other  oases,  see  Railroads, 
Cent.  Dig.  U  1365-1381;  Dec.  Dig.  |  400.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  Comity. 

•VTo  be  officially  reported." 

Action  by  Georgia  Dlmery  against  the 
Bennettsville  &  Cheraw  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  ap* 
peals.     Reversed. 

J.  K.  Owens,  of  Bennettsville,  for  appel- 
lant Stevenson,  Stevenson  &  Prince,  of 
Cheraw,  Townsend  &  Rogers,  and  McColl  & 
McColl,  for  respondent 

HYDRICK,  J.  This  is  an  action  for  dam- 
ages for  an  injury  sustained  by  plaintiff  in 
the  following  manner:  While  walking  along 
the  defendant's  railroad,  she  got  ber  foot 
caught  between  a  rail  of  the  main  line  and 
a  switch  rail,  and  while  so  held  upon  the 
track  an  engine  and  train  of  cars  came  along, 
and  ran  over  her  leg  Just  above  her  foot, 
and  crushed  it  so  that  her  foot  had  to  be 
cut  off. 

[1]  The  exceptions  are  numerous,  long  and 
Involved,  being  fifteen  in  number  and  cover- 
ing nine  pages  of  the  ''case,"  but  we  are  at 
liberty  to  consider  only  one  of  them,  because 
the  others  are  based  upon  the  alleged  refusal 
to  charge  certain  requests,  and  it  appears 
only  in  the  exceptions  that  such  requests 
were  presented  to  the  court  It  has  been 
frequently  held  that  an  exception  will  not 
be  considered,  unless  it  appears  in  the  "case" 
that  the  ruling  or  finding  complained  of  was 
made.  Sloan  v.  Courtenay,  54  S.  C.  314,  32 
S.  £2.  431,  and  cases  cited  where  the  reasons 
for  this  rule  are  given.  It  would  have  been 
sufficient,  if  it  had  been  stated  in  the  "case" 
that  tlie  plaintiff  presented  certain  requests 
to  charge,  and  that  they  are  correctly  set 
out  in  the  exceptions. 

The  action  was  based  upon  the  alleged  neg- 
ligence, recklessness,  and  wantonness  of  de- 


fendant in  running  its  train  of  cars  back- 
ward through  a  populous  part  of  the  town 
of  Bennettsville,  at  a  rapid  rate  of  speed, 
without  lookout  or  signal,  at  a  point  where 
its  track  was  used  by  the  public  as  a  walk- 
way with  its  knowledge  and  acquiescence.  Be- 
sides a  denial  of  the  allegations  of  the  com- 
plaint, the  principal  defense  relied  upon  was 
contributory  negligence.  The  court  refused 
to  submit  to  the  jury  the  issue  of  reckless- 
ness and  wantonness,  holding  that  there  was 
no  evidence  to  support  the  allegations  thereof. 

[2]  As  the  defense  of  contributory  negli- 
gence is  not  available  to  defendant,  if  the 
injury  was  recklessly  or  wantonly  inflicted, 
the  alleged  recklessness  and  wantonness  of 
defendant  was  a  vital  issue;  and  therefore, 
if  the  evidence  required  the  submission  of 
that  issue  to  the  jury,  the  faUnre  to  do  so 
was  reversible  error. 

[3]  There  was  evid^ice  tending  to  prove 
that  at  the  place  where  the  injury  occurred 
the  defendant's  track  was  used  by  the  public 
— men  and  women  and  children — going  to 
and  from  town  and  school  and  church,  just 
like  it  was  a  public  street,  and  that  it  was 
so  used  with  the  knowledge  and  acquiescence 
of  defendant;  that  the  train  of  cars  was 
run  backwards,  the  tender  being  in  front  of 
the  engine,  very  fast  over  the  track  so  used, 
without  lookout,  and  without  signaling  its 
approach  by  ringing  the  bell  or  blowing  the 
whistle.  From  this  the  jury  might  have  in- 
ferred a  spirit  of  indifference  to  the  rights  of 
those  so  using  the  track,  or  a  conscious  fail- 
ure to  observe  due  care  for  their  safety.  San- 
ders V.  Railway,  90  S.  a  331,  73  S.  E.  356. 

[4]  There  was  conflict  in  the  testimony 
as  to  whether  a  proper  lookout  was  kept  and 
the  approach  of  the  train  signaled  by  the 
ringing  of  the  bell  or  blowing  the  whistle, 
and  also  as  to  whether,  if  a  proper  lookout 
had  been  kept,  the  signals  of  distress  given 
by  plaintiff's  sister  and  others  near  her, 
when  it  was  first  discovered  that  she  could 
not  get  off  the  track,  could  have  been  seen 
in  time  to  stop  the  train  before  injuring  her. 
But  these  questions  should  have  been  submit- 
ted to  the  jury. 

Reversed. 

GARY,  0.  X,  and  WOODS,  WATTS,  and 
FRASER,  JJ.,  concur. 
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(92  S.  C.  204) 

HILL  T.  HILL  tt  aL 

(Supreme  Court  of  South  Carolina.     Aug.  7, 

1912.) 

Partition  (J  9*)— Minor  Hkib&— Recovebt. 
Where,  in  an  action  to  confirm  a  fair, 
though  imauthorized,  parol  partition  agree- 
ment entered  into  with  minor  heira  in  1904, 
it  appeared  that  their  interest  had  increased 
in  value,  and  was  worth  double  the  amount  to 
be  paid  for  it  under  the  agreement,  they  were 
entitled  to  its  present  ralue. 

[EJd.  Note*-— For  other  cases,  see  Partition, 
Cent.  Dig.  U  2(^-32;   Dec.  Dig.  (  9.»] 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Clarendon  County;  J.  W.  De  Vore,  Judge. 

•*To  be  oflBclally  reported." 

Action  by  J.  R.  Hill  against  Jack  N.  Httl 
and  others.  From  judgment  confirming  re- 
port of  referee,  defendants  appeal.  Modi- 
fied. 

The  following  is  the  report  of  referee: 

"On  December  19,  1873,  one  C.  W.  Weeks 
conveyed  in  fee  unto  W.  F.  Hill,  F.  A.  Ged- 
dlngs,  H.  M.  Brown,  A.  P.  Hill,  J.  R.  Hill, 
and  A.  K.  Hill,  the  latter  subsequently  mar- 
rying John  G.  Kolb,  the  tract  of  50  acres  of 
land  described  in  the  complaint 

"Many  years  ago  N.  H.  Hill,  the  father 
of  the  above  grantees,  and  with  whom  they 
live  upon  the  said  tract  of  land,  verbally 
swapped  some  of  this  land  that  ran  near 
the  residence  of  a  neighbor,  by  the  name  of 
Aaron  Kolb,  for  a  piece  of  land  lying  near 
the  residence  of  the  said  N.  H.  Hill.  It  is 
true  there  is  no  satisfactory  evidence  of  the 
exact  quantity  of  land  thus  exchanged,  nor 
Is  there  any  satisfactory  evidence  of  where 
it  lay  by  metes  and  bounds;  but  there  is  evi- 
dence that  Aaron  Kolb  cultivated  some  3  or 
4  acres  of  this  60-acre  tract  near  his  home, 
and  that  N.  H.  Hill  cultivated  some  7  or  8 
acres  of  what  is  claimed  was  the  Kolb  land 
near  the  farmer's  house,  and  that  Kolb  had 
a  small  pasture  upon  some  more  of  the  land 
many  years  ago;  but,  as  I  view  the  agree- 
ment of  the  parties,  hereinafter  referred  to, 
at  time  of  parol  partition,  it  does  not  make 
any  difference  where  the  exchanged  lands 
lay,  or  the  quantity  thereof. 

"On  January  8,  and  13,  1904,  respectively, 
W.  F.  Hill  and  T.  A.  Geddlngs  conveyed  all 
their  Interest  in  said  60-acre  tract  of  land  to 
J.  Nelson  Brown,  and  on  February  12,  1904, 
A.  P.  Hill  conveyed  all  his  Interest  in  said 
tract  to  John  R.  Hill,  as  trustee  for  the  lat- 
tef's  wife  during  her  life,  and  at  her  death 
to  be  divided  between  her  Children,  who  are 
the  defendant  Hill  children  in  this  action, 
with  power  to  trustee  to  sell  and  reinvest  up- 
on same  limitations. 

"A.  K.  Hill,  afterwards  Alice  Kolb,  died 
in  1903,  leaving  as  her  heirs  her  hu^and, 
John  Kolb,  and  her  children,  Viola  Lackey, 
Tabitha  Harris,  Marion  Kolb,  Frank  Kolb, 
Ronald  Kolb,  Suskn  Kolb,  Rosa  McLeod,  and 
her  grandchildren,  Eva  Wise  and  Jessie  Wise, 


children  of  a  predeceased  daughter,  Henry 
Wise,  and  the  said  husband  afterwards  died, 
leaving  the  same  children  and  grandchildren 
as  his  heirs.  Thus  it  will  be  seen  the  ovm- 
ers  of  the  60-acre  tract,  after  the  aforesaid 
conveyances,  were  the  plaintiff,  John  R.  Hill, 
with  one  interest  in  his  own  right  and  one 
as  trustee,  J.  Nelson  Brown,  with  two  inter- 
ests, H.  N.  Brown,  with  one  interest,  and  the 
Kolb  children  and  grandchildren,  with  one 
interest ;  each  Interest  amounting  to  8%  acres 
of  land. 

"In  1904  these  in  interest,  or  their  repre- 
sentatives, met  to  partition  the  60^cre  tract, 
having  with  them  a  surveyor,  and  undertook 
to  cut  off  the  Kolb  interest  first,  beginning 
with  the  survey  near  the  old  Kolb  residence, 
when  they  were  h^ld  up  by  the  widow  of  old 
man  Aaron  Kolb,  who  objected  to  running 
around  the  original  lines  of  the  60-acre  tract, 
unless  John  P.  Hill  gave  up  the  land  alleged 
to  have  been  swapped  by  Aaron  Kolb  to  N. 
H.  Hill.  I  find  it  was  then  and  there  agreed 
between  old  Mrs.  Kolb,  the  grandmother  of 
the  Kolb  children,  Mrs.  Viola  Lackey,  who 
was  represented  by  her  husband,  Milton 
Lackey,  Mrs.  Tabitha  Harris,  who  was  pres- 
ent on  the  one  side,  and  John  R.  Hill  on  the 
other,  that  they  would  cut  off  the  Kolb  In- 
terest adjoining  their  residence  upon  other 
property  of  theirs,  and  that  John  R.  Hill 
would  pay  the  Kolbs  the  value  of  one  inter- 
est, or  of  8^  acres,  for  the  tract  of  land 
back  of  the  Hill  residence,  whatever  it  might 
be,  of  bay  and  upland.  It  might  be  said 
this  agreement  by  those  of  age  could  not  bind 
the  minor  Kolb  heirs;  but,  as  the  defendants* 
attorney  is  asking  that  equity  be  done,  I 
think  the  rights  of  all  concerned,  because  of 
the  many  irregular  acts  in  connection  with 
this  land,  will  be  best  subserved  by  rati- 
fying what  was  done  on  this  occasion.  Cer- 
tainly Mrs.  Lackey  and  Mrs.  Harris  are  es- 
topped from  CQntending  to  the  contrary. 

"The  partition  was  had,  and  8%  acres  were 
set  aside  to  the  Kolb  heirs,  26  acres  to  the 
Browns,  and  what  turns  out  to  be  32  acres  to 
the  plaintiff,  John  R.  Hill.  The  plaintiff, 
John  R.  Hill,  contracted  to  sell  this  32  acres, 
together  with  3.6  acres  conveyed  to  him  by 
his  mother  in  July  7,  1883,  calling  it  all  20 
acres,  more  or  less,  to  the  defendant  C.  H. 
Broadway  for  $750. 

"Upon  investigation,  it  was  found  that  the 
parol  partition  was  ineffectual  to  devest  the 
interest  of  the  minor  Kolb  children  in  the 
32  acres  allotted,  as  aforesaid,  to  John  R. 
Hill.  The  defendant  Broadway  declined  to 
comply;  hence  the  Browns  and  plaintiff  con- 
vey all  their  interest  In  the  8%  acres  allot- 
ted to  the  Kolbs  unto  Ihem,  and  Marion 
Kolb  and  Rosa  McLeod,  two  of  the  Kolb  chil- 
dren, convey  all  their  interest  In  the  portion 
allotted  unto  the  plaintiff  unto  him,  by  deed 
dated  January  16,  1910. 

"Then  this  action  was  brought  against  the 
cestuis  que  trustent  In  the  trust  deed  afore- 
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said,  some  of  whom  were  minors,  to  cut 
them  off,  upon  payment  of  the  value  of  their 
Interest  In  land  sought  to  be  sold  Broad- 
way, and  against  the  rest  of  the  Kolb  chil- 
dren, Mrs.  Harris  and  Mrs.  Lackey  being 
two  of  them,  and  whom  I  have  already  held 
are  bound  and  estopped  by  the  partition  and 
agreement,  alleging  the  premises  of  the 
parol  partition  that  plaintiff  had  conveyed 
all  his  interest  In  Kolb  share  to  them,  and 
asking,  upon  the  court  ascertaining  the  fair- 
ness of  the  partition,  that  it  be  ratified  and 
confirmed,  and  that  all  those  who  have  not 
conveyed  to  plaintiff  be  adjudged  to  have  no 
interest  In  the  part  allotted  to  him,  as  afore- 
said. 

'The  plaintiff's  attorney  upon  the  trial 
earnestly  contended  that  the  portion  of  the 
defendants*  answer  setting  up  the  alleged 
swap  of  land  that  did  not  belong  to  old  man 
Hill  for  land  of  Kolb  was  foreign  to  plain- 
tilTs  cause  of  action  to  ratify  verbal  parti- 
tion, and  should  be  stricken  out;  and,  while 
I  may  have  been  wrong  in  not  sustaining 
the  motion  and  the  objection  to  testimony  to 
establish  such  a  defense,  I  have  decided  to 
stand  by  my  ruling,  and  do  what  I  conceive 
to  be  justice  on  day  of  partition. 

"I  find  from  the  testimony  the  value  of  8% 
acres  of  this  50-acre  tract  in  1904  was  $100, 
the  highest  price  fixed  by  any  of  the  witness- 
es, and  that  John  B.  Hill  must  account  to 
the  Kolb  heirs  for  this  sum,  with  legal  inter- 
est from  January  13,  1004,  which  was  about 
the  day  of  partition  and  agreement;  this 
amounting  on  the  day  of  this  report  to 
$149.  Upon  the  payment  of  this  amount  in- 
to court,  or  to  those  legally  entitled  to  re- 
ceive it,  I  find  that  the  plaintiff  is  entitled 
to  be  adjudged  to  be  the  owner  of  whatever 
land  Kolb  swapped  to  Hill;  the  defendants 
alleging  this  to  be  25  acres,  and  designated 
on  the  Brown  diagram  as  'A.' 

'*I  find  whatever  land  Kolb  swapped  to 
Hill  was  under  mortgage  at  the  time  of  ex- 
change, and  this,  together  with  the  small 
value  placed  upon  the  swamp  land  in  those 
days,  may  account  for  the  Inequality  in 
acreage  of  part  shown  to  have  been  used  by 
Hill. 

"I  find  from  the  testimony  the  present  val- 
ue of  the  trust  property  8%  acres,  to  be 
$200. 

*'I  recommend  that  upon  the  payment  to 
the  clerk  of  this  court  of  the  sum  of  $750 
by  the  defendant  C.  H.  Broadway  that  the 
plaintiff  and  the  said  clerk  be  ordered  to 
convey  unto  the  said  C.  H.  Broadway,  in  fee, 
the  35.6  acres  of  land,  described  in  the 
complaint  as  20  acres,  more  or  less,  but 
more  particularly  described  upon  the  Brown 
diagram  as  follows:  All  that  piece,  parcel, 
or  tract  of  land  lying,  being,  and  situate  in 
the  county  of  Clarendon,  state  of  South 
Carolina,  containing  35.6  acres,  more  or 
less,  and  bounded  on  the  north  by  lands  for- 
merly of  H.  J.  McLeod,  now  said  to  belong 


to  Harriet  Brown,  and  lands  of  Bruce  Brad- 
ham,  and  east  by  lands  of  J.  N.  Brown  and 
H.  M.  Brown,  south  by  a  tract  of  land  said 
to  have  been  exchanged  by  Aaron  Kolb  with 
N.  H.  Hill,  and  west  by  lands  of  the  estate 
of  M.  Levi,  and  that  all  other  parties  to 
this  action  be  adjudged  to  have  no  interest 
therein. 

"I  further  recommend  that  out  of  this  sum 
the  clerk  do  pay  to  the  Kolb  children  of  age, 
and  to  the  parents  or  guardians  of  those  un- 
der age,  according  to  their  interest  therein, 
the  sum  of  $149.11  found  to  be  due  them» 
as  aforesaid;  that  $200  thereof  be  paid  to 
John  R.  Hill,  trustee^  to  be  invested  In  land 
for  his  children,  upon  the  same  limitations 
as  the  8%  acres  Is  held  for  them;  that  pro- 
vision be  made  in  the  decree  for  the  pay- 
ments to  the  defendants  A.  A.  Strauss  and 
J.  A,  Weinberg  of  so  much  of  the  remainder 
as  may  be  necessary  to  satisfy  their  mort- 
gages, if  any  they  have,  they  not  being 
proven  before  me,  and  the  balance,  if  any, 
to  the  plaintiff,  John  R.  Hill,  or  his  attorney. 

^I  think  this  disposes  of  all  questions  be- 
fore me  in  this  difficult  matter.  All  of  which 
is  respectfully  submitted." 

Charlton  Du  Rant,  of  Manning,  for  appel- 
lants. W.  C.  Davis,  of  Manning,  for  respond- 
ent 

HYDRICK,  J.  This  action  was  brought 
to  have  a  parol  partition  confirmed  by  the 
court,  because  some  of  the  parties  in  inter- 
est were,  and  still  are,  minors.  The  Kolb 
heirs  set  up  a  special  defense^  which  ap- 
pears in  the  report  of  the  referee,  where  the 
facts  are  clearly  stated.  The  report  was 
confirmed  and  made  the  judgment  of  the 
court  The  referee  finds  that,  in  1904,  an 
agreement  was  made,  whereby  the  one-sixth 
undivided  Interest  of  the  Kolb  heirs  in 
the  50-acre  tract  was  set  off  to  them  next 
to  their  residence,  and  adjoining  a  tract 
which  they  inherited  from  their  father ;  and 
the  plaintiff,  John  R.  Hill,  was  to  pay  them 
the  value  of  his  share  in  the  Hill  tract  for 
the  Kolb  tract  which  lay  near  the  Hill  res- 
idence, for  which,  it  is  said,  his  father  had 
exchanged  an  equal  quantity  in  value  of  the 
Hill  tract  near  the  Kolb  residence.  He  also 
finds  that  the  agreement  was  fair  and  bene- 
ficial to  all  concerned,  and  that  this  inter- 
est was  worth  $100  at  the  date  of  the  agree- 
ment, and  recommends  that  plaintiff  be  re- 
quired to  pay  the  Kolb  heirs  that  amount 
with  interest  from  that  date,  and  that  their 
titie  to  the  tract  near  the  Hill  residence  be 
confirmed  in  plaintiff.  The  referee  also  finds 
that  the  value  of  an  Interest  in  the  Hill 
tract  at  date  of  his  report  was  $200. 

We  think  the  testimony  sustains  the  find- 
ing that  the  agreement  was  fair  and  bene- 
ficial to  all  concerned;  but  we  think  the 
court  below  erred  in  fixing  the  value  of  the 
interest  at  the  date  of  the  agreement  as  the 
amount  which  the  plaintiff  should  pay.    As 
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no  one  had  authority  to  make  any  such 
agreement  li^  hehalf  of  the  minors,  and  as 
the  plaintiff  allowed  such  a  long  time  to 
elapse  before  he  called  upon  the  court  to 
ratify  and  confirm  -the  agreement,  and  as 
it  appears  that,  in  the  meantime,  lands  have 
greatly  increased  in  value,  and  the  interest 
is  now  worth  $200,  the  court,  in  protecting 
the  rights  of  the  infants*  who  are  its  wards, 
will  require  plaintiff  to  pay  the  present  val- 
ue, $200,  with  interest  from  date  of  the 
referee's  report.  We  see  nothing  in  the  rec- 
ord to  estop  the  adult  Kolb  heirs  from  con- 
tending that  plaintiff  should  pay  the  present 
value. 

The  judgment  of  the  circuit  court  will  be 
modified  accordingly. 

GARY,  C.  J.,  and  WOODS,  and  WATTS, 
JJ.,  concur.    FRASER,  J.,  did  not  sit 


(92  S.  C.  211) 

LONG  V.  WESTERN  UNION  TELEGRAPH 

CO. 

(Supreme  Coart  of  South  Carolina.     Aug.  7, 

1912.) 

L  Telegraphs  and  Telephones  ((  37* )~ 
Delivebt  op  Messages  —  Delivery  Oxjt- 
siDE  Fbee  Delivery  Limits. 

PlaintifiTs  son-in-law,  who  lived  at  a  mill, 
but  outside  the  telegraph  company's  free  de- 
livery limits,  sent  a  death  message  to  plain- 
tiff, which  was  transmitted,  and  the  receiv- 
ing operator,  after  finding  that  plaintiff  lived 
outside  of  the  free  delivery  limits,  sent  a 
service  message  to  the  sending  office,  stating 
that  the  plaintiff  lived  beyond  the  free  delivery 
limits,  that  the  message  was  undelivered,  and 
that  he  was  trying  to  deliver  it  by  phone; 
and  the  sending  office  tried  to  phone  the  serv- 
ice message  to  the  office  of  the  mill,  but  be- 
cause the  office  had  closed,  or  on  account  of 
some  wire  trouble,  was  unable  to  do  so.  Held, 
in  the  absence  of  any  express  or  implied  agree- 
ment, that  defendant  was  not  liable  for  fail- 
ure to  deliver  the  service  message,  so  that 
the  sender  might  have  a  chance  to  pay  or 
guarantee  payment  of  the  charges  for  dehver- 
ing  the  message  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  §{  23,  24,  29,  30, 
82;    Dec.   Dig.  f  37.»] 

2.  Telegraphs  and  Telephones  ((  65*)-— 
Action  fob  Damages— Pleading  —  Issues 
and  Proof. 

Where  plaintiff  alleged  defendant's  negli- 
gence in  failing  to  deliver  a  telegram  to  him, 
but  did  not  allege  negligence  in  failing  to  de- 
liver a  service  message  to  the  sender,  so  that, 
if  necessary,  he  might  pay  or  guarantee  charg- 
es of  delivery  to  plaintiff,  the  defendant,  un- 
der its  denial  of  the  negligence  alleged,  was 
entitled  to  show  the  fact  that  the  sender  lived 
beyond  the  free  delivery  limits,  and  therefore 
could  not  be  reached  by  the  service  message, 
since  such  evidence  tended  to  disprove  the 
negligence  charged. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  (§  64-60;  Dec 
Dig.  (  65.«] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County ;  Bmest  Moore,  Special 
Judge. 

**To  be  officially  reported." 


Action  by  W.  J.  Long  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

J.  Harry  Foster,  of  Yorkvllle,  for  appel- 
lant Williams  &  Williams,  of  Lancaster, 
Geo.  H.  Fearons,  of  New  York  City,  and 
Nelson,  Nelson  &  Gettys,  for  respondent 

HYDRICK,  J.  [1]  This  Is  an  action  for 
damages  for  the  alleged  negligent  delay  In 
delivering  a  telegram.  On  April  23,  1909, 
the  plaintiff's  son-ln-law,  who  lived  at  a  cot- 
ton mill  near  Clinton,  but  outside  the  de- 
fendant's free  delivery  limits  at  Clinton, 
sent  a  message,  addressed  to  plaintiff  at 
Lancaster,  announcing  the  death  of  plaln- 
tifTs  daughter.  The  message  was  phoned  to 
the  Clinton  office  from  the  cotton  mill  office, 
and  promptly  transmitted  to  Lancaster.  Up- 
on receiving  the  message,  defendant's  agent 
at  Lancaster,  after  Inquiry,  ascertained  that 
plaintiff  did  not  Jive  at  the  cotton  mill  in 
whose  care  It  was  addressed,  but  that  he 
lived  at  Elgin,  about  five  miles  beyond  de- 
fendant's free  delivery  limits  at  Lancaster. 
Thereupon  he  sent  a  service  message  to  the 
Clinton  office,  stating  these  facts,  and  that 
the  message  was  undelivered,  and  that  he 
was  trying  to  deliver  It  by  phone,  but  that 
it  was  too  stormy.  The  Clinton  office  tried 
to  phone  the  service  message  to  the  office  of 
the  cotton  mill  from  which  the  original  mes- 
sage came,  but  the  office  had  either  closed 
for  the  day,  or  there  was  some  wire  trouble 
which  prevented  the  communication  being 
made.  The  testimony  is  that  defendant  does 
not  deliver  telegrams  at  this  cotton  mill, 
except  by  phone.  The  Lancaster  agent  suc- 
ceeded in  getting  the  message  to  plaintiff  by 
phone  on  the  morning  of  the  24th ;  and  he 
also  sent  a  copy  of  it  by  a  person  whom  he 
found  going  to  Elgin. 

The  sole  question  presented  by  the  appeal 
is  whether  defendant  is  liable  because  it 
failed  to  deliver  the  service  message,  sent  to 
the  Clinton  office,  beyond  its  free  delivery 
limits,  so  that  the  sender  might  have  had 
an  opportunity  to  pay  or  guarantee  payment, 
as  the  defendant  might  require,  of  the 
charges  for  delivering  the  message  to  plain- 
tiff beyond  the  free  delivery  limits  at  Lan- 
caster. 

The  plaintiff  contends  that  defendant  knew 
that  the  sender  lived  beyond  the  free  deliv- 
ery limits  of  the  initial  office,  and  that, 
when  it  accepted  the  message,  with  knowl' 
edge  of  that  fact,  and  without  requiring  the 
sender  to  pay  or  guarantee  payment  of  the 
expense  of  delivering  any  service  message 
sent  in  connection  with  the  original  message 
beyond  its  free  delivery  limits.  It  was  bound 
to  deliver  any  such  message.  This  conten- 
tion cannot  be  sustained.  The  sender  also 
knew,  or  should  have  known,  that  he  lived 
beyond  the  defendant's  free  delivery  limits; 
and,  if  he  had  wanted  any  service  message 
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•delivered  to  him,  It  was  his  duty  and  hnsl- 
ness  to  make  the  necessary  arrangements 
with  defendant's  agent  to  have  it  done.  In 
the  absence  of  any  agreement,  express  or 
implied,  to  do  so,  the  defendant  was  not 
bound  to  send  the  service  message  beyond 
its  free  delivery  limits.  The  purpose  of  do- 
ing so  would  have  been  to  give  the  sender 
the  information  contained  in  it,  in  order 
that  he  might  pay  or  guarantee  payment  of 
the  extra  charge  for  delivering  beyond  the 
free  delivery  limits  at  the  terminal  office. 
The  sender  might  have  refused  to  do  this, 
«nd  he  would  have  been  under  no  obligation 
to  pay  defendant  the  expense  of  delivering 
the  service  message  to  him.  In  the  absence 
of  a  contract,  express  or  implied,  defendant 
was  not  bound  to  take  the  risk  that  the 
aender  would  pay  for  delivering  the  service 
message  to  him. 

[2]  We  notice  next  plaintiffs  contention 
that  defendant  cannot  avail  itself  of  this 
■defense,  because  it  was  not  pleaded.  The 
plaintiff  charged  negligence  in  the  failure 
to  deliver  the  original  message  to  him,  not 
In  falling  to  deliver  the  service  message  to 
the  sender.  The  defendant  denied  the  neg- 
ligence alleged,  and,  under  that  denial,  was 
•entitled  to  introduce  any  evidence  tending 
to  disprove  the  charge.  The  fact  that  the 
sender  lived  beyond  the  free  delivery  limits, 
and  therefore,  could  not  be  reached  by  the 
service  message,  went  to  disprove  the  charge 
•of  negligence  alleged. 

There  is  no  evidence  of  waiver  of  the  de- 
fendant's rules  as  to  delivery  of  messages 
beyond  the  free  delivery  limits  at  the  send- 
ing office,  and  therefore  no  error  In  the 
<*harge  that  defendant  was  not  bound  to 
deliver  the  service  message  beyond  those 
limits. 

Affirmed. 

GARY,  0.  J.,  and  WOODS,  WATTS,  and 
FRASEB,  JJ.,  concur. 

<92  S.  C.  226) 

MARTIN  ▼.  HOME  BANC. 

(Supreme  Court  of  South  Carolina.     Aug. 

10,  1912.) 

EviDSNCK  (§  442»)— Pabol  Evidkncid--Wbit- 
TEN  Contract— Note. 

Where  defendant  bank  accepted  plaintiflTs 
note  to  cover  an  overdraft  on  his  parol  agree- 
ment to  turn  over  to  the  bank  the  proceeds  of 
a  claim  against  a  railroad  company  as  soon 
as  collected,  and  when  such  proceeds  were  de- 
posited the  bank  credited  the  same  as  a  pay- 
ment on  the  note,  though  it  was  not  yet  due, 
parol  evidence  of  such  agreement  was  not  ob- 
jectionable in  an  action  against  the  bank  for 
injury  to  plaintiff's  credit  due  to  its  refusal 
to  pay  checks  for  lack  of  funds,  of  which  there 
would  have  been  sufficient  had  the  proceeds  of 
the  collection  been  credited  to  plaintiff's  gen- 
eral account. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §(  1874-1899 ;   Dec.  Dig.  §  442.*] 


Apptial  from  Common  Pleas  Clrcait  Court 
of  Lexington  County;   Geo.  W.  Qage,  Judge. 

•*To  be  officially  reported." 

Action  by  T.  L.  Martin  against  the  Home 
Bank.  Judgment  for  defendant,  and  plain- 
tiff appeals-    Affirmed. 

A.  D.  Martin,  of  Lexington,  and  De  Pass  & 
De  Pass,  for  appellant  Graham  ft  Sturkle, 
of  Lexington,  and  W.  H.  Sharpe,  of  Edmund, 
for  respondent 

HYDRICK,  J.  Before  considering  the  mer- 
its of  this  appeal,  we  desire  to  call  atten- 
tion of  counsel  to  the  fact  that,  notwithstand- 
ing only  one  point  Is  presented  for  decision, 
and  that  a  question  of  law,  which,  as  will  be 
seen,  could  have  been  stated  in  less  than  2 
pages,  the  "case"  contains  175  pages  of  print- 
ed matter.  The  pleadings,  the  stenographer's 
notes  of  evidence,  the  exhibits,  and  the 
Judge's  charge  are  set  out  in  full.  This  is 
not  only  In  violation  of  rule  5  of  this  court, 
but  is  a  useless  waste  of  appellant's  money 
in  printing  unnecessary  matter.  But  we  are 
more  concerned  about  the  unneccjbsary  tax 
upon  the  time  and  patience  of  the  court, 
when  there  is  so  much  useful  work  to  do.  If 
the  bar  will  not  heed  the  admonitions  of  the 
court  and  comply  with  the  rules.  In  the 
preparation  of  their  "cases"  for  appeal,  the 
court  will  be  compelled.  In  self-defense,  to 
take  some  steps  to  enforce  compliance  with 
the  rules. 

For  several  years  prior  to  1906,  plaintiff 
kept  an  account  with  defendant  He  had  fre- 
quently overdrawn  his  account  On  May  14. 
1906,  he  gave  defendant  a  note,  secured  by 
chattel  mortgage,  to  secure  an  overdraft  of 
$1,300.  The  note  was  due  on  August  14th. 
At  the  time  it  was  given,  plaintiff  had  a 
claim  against  the  Seaboard  Air  line  Railway 
for  something  over  $500,  which  he  was  ex- 
pecting to  collect  daily,  and  he  agreed  that 
if  the  bank  would  take  his  note  for  the  over- 
draft he  would  apply  the  amount  due  him  by 
the  railway  company  to  the  note,  as  soon  as 
it  was  collected.  On  June  26th,  plaintiff  re- 
ceived a  check  for  the  claim  which  he  In- 
dorsed and  sent  to  the  bank  to  be  deposited 
to  his  account  along  with  several  other  items 
on  the  same  deposit  slip.  The  bank  applied 
the  railway  check  as  a  credit  on  his  note, 
notwithstanding  it  was  not  then  due.  Plain- 
tiff gave  several  checks  on  the  bank,  pay- 
ment of  which  was  refused  by  the  bank 
for  lack  of  funds.  If  the  $500  check  had 
been  deposited  to  his  credit,  there  would 
have  been  enough  to  his  credit  to  require 
payment  of  his  checks.  He  brought  this  ac- 
tion against  the  bank  to  recover  damages  to 
his  credit  as  a  merchant  for  refusing  pay- 
ment of  his  checka  The  sole  question  is 
whether  the  court  erred  In  admitting  evi- 
dence of  plaintiff's  agreement  to  apply  the 
railroad  claim  to  his  note,  as  soon  as  it  was 
collected,  notwithstanding  the  note  was  not 
due. 


«For  other  cases  see  same  toplo  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


8.CJ 


KEAIi  T  SOUTHERN  RY.  CX) 


'  405 


It  Is  eont^ded  that  the  evidence  la  ob- 
noxious to  the  rule  which  forbids  the  admls* 
slon  of  parol  ertdence  which  tends  to  vary 
or  contradict  the  terms  of  a  written  Instru- 
ment. We  do  not  think  so.  There  was  no 
attempt  to  prove  that  jthe  note  was  to  become 
due  at  any  other  time  than  that  expressed  on 
its  face.  The  evidence  was  of  an  independ- 
ent and  collateral  agreement  which  In  no 
way  affected  the  terms  of  the  note,  so  far  as 
the  time  of  payment  therein  spedfled  was 
concerned.  'The  rule  in  this  state  is,  where 
the  writing  does  not  contain  all  the  terms  of 
the  transaction  between  the  parties,  parol 
evidence  which  does  not  contradict  or  vary 
the  writing  may  be  admissible  to  show  a 
contemporaneous  independent  and  collateral 
agreement"  Paint  Co.  v.  Bennett,  86  S.  O. 
493,  07  S.  E.  788.  and  cases  cited* 

Affirmed. 

GARY,  O.  J.,  and  WOODS,  WATTS,  and 
FRASBR,  JJ.,  concur. 


(92  s.  o.  vm 

NEAL   V.    SOUTHEJRN   RY.    CO. 

(Sapreme  Court  of  South  Carolina.     Aug. 

7,  1912.) 

1.  Cabbisbs  (§S  820,  347*)  —  Passengebs 
Catchino  Cold  at  Station— Conteibuto- 
BT    Nbgligencb>— Wantonness— Evidence. 

Evidence,  in  an  action  against  a  carrier  by 
a  passenger  who  caught  cold,  the  waiting  room 
for  white  people  at  a  station  where  she  was 
waiting  for  a  train  to  connect  with  that  from 
which  she  had  alighted  being  washed  out  while 
she  was  there,  held  sufficient  to  warrant  sub- 
mission of  the  issues  of  negligence,  contributo- 
ry negligence,  and  wantonness. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  «  1118,  1126,  1149,  1153,  1160, 
1167,  1179.  1190,  1217,  1233.  1244,  1248.  1315- 
1325,  1346.  3350-1386,  1388,  1397,  1402;  Dec. 
Dig.  S(  320,  347.*] 

2.  Cabbiebs  ((  337*)— Passenoebs  Catching 
Cold  at  Station  —  Contbibutobt  Neou- 

GENCB. 

A  passenger  who  had  to  change  cars,  once 
at  S.  and  later  at  B.,  and  who,  from  the  wash- 
ing of  the  waiting  room  at  B.  while  she  was 
there,  caught  cold,  was  not  guilty  of  contribu- 
tory negligence  because  not  waiting  longer  at 
S.  and  taking  a  later  train  from  there,  which 
would  have  enabled  her  to  connect  with  her 
train  at  B.  without  waiting  there  so  long. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent.  Dig.  (  1387;   Dec.  Dig.  i  337.*] 

3.  Trial  (§  296*)— lNSTBUcnoN»— Conbideb- 
ation  as  a  Whole. 

A  charge  distinguishing  compensatory  and 
punitive  damages,  though  stating  that  punitive 
damages  shoulu  not  be  awarded,  unless  the  par- 
ty acted  in  such  a  reckless  and  **careless"  way 
that  he  ought  to  be  punished  for  his  reckless- 
ness and  '"carelessness,"  will  be  considered  not 
to  have  misled  the  jury;  the  last  word  on  the 
subject  being:  ''If  the  party  is  just  simply 
negligent,  just  ordinary  damages  should  be  al- 
lowed." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
D^.^H  70&-713,  715,  716,  718;    Dec  Dig.  | 


4.  Cabbises  (f  286*)— DiTTT  to  Passknqebs— 
Opening  waiting  Booms. 

The  rule  of  the  railroad  commission  that 
the  waiting  rooms  at  stations  where  tickets 
are  sold  must  be  opened  at  least  30  minutes 
before  the  schedule  time  for  arrival  of  passen- 
ger trains,  and  kept  open  till  their  arrival, 
does  not  fix  all  the  duty  of  carriers  with  re 
spect  to  keeping  open  such  rooms;  but  Civ. 
Code  1902,  (  2168,  requiring  such  rooms  to  be 
"kept  open  at  such  hoars  as  to  accommodate 
passengers  traveling  over  such  road  on  any  of 
its  passenger  trains,"  establishes  the  rule  of  a 
reasonable  time;  and  what,  under  the  circum- 
stances, is  a  reasonable  time  is  for  the  jury. 

[Ed.  Note.— For  otheif  cases',  see  Carriers, 
Cent.  Dig.  U  1142-1148,  1150-1152;  Dec  Dig. 
(  286.«] 

5.  Tbial  (1 193*)— iNSTBuonoN  on  Facts. 

A  charge  explaining  preponderance  of  ev- 
idence, which,  after  saying  it  does  not  neces- 
sarily mean  the  greater  number  of  witnesses, 
but  the  weight  which  the  jury  give  to  the  evi- 
dence, adds,  "You  go  by  the  witnesses'  appear- 
ance and  the  reasonableness  of  their  state- 
ments, look  into  their  faces,  and  try  to  judge 
them,"  is  not  a  charge  on  the  facts;  it  con- 
taining no  intimation  of  what  the  judse  thought 
was  the  truth  with  respect  to  any  fact  in  is- 
sue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  436-438;   Dec.  Dig.  i  193.*] 


Appeal 

of  Union 

"To  be 

Action 

Southern 

plaintiff ; 


from  Common  Pleas  Circuit  Court 
County;  John  S.  Wilson,  Judge, 
officially  reported." 
by  Mrs.    Ellen   Neal   against   the 
Railway  Company.    Judgment  for 
defendant  appeals.    Affirmed. 


Sanders  A  De  Pass,  of  Spartanburg,  for 
appellant  Wallace  &  Barron,  of  Union,  for 
respondent 

HYDRICK,  J.  The  plaintiff  recovered 
judgment  against  defendant  for  $500  dam- 
sges  for  sickness  and  suffering  caused  her 
by  the  negligent  and  wanton  conduct  of  de- 
fendant's agent  at  Blacksburg  In  having  the 
waiting  room  for  white  people  scoured,  while 
she  was  waiting  there  as  a  passenger  over 
defendant's  road  for  a  train  for  TorkvUle, 
thereby  driving  her  out  into  the  open  on  a 
cold,  bleak,  and  rainy  day,  from  which  ex- 
posure she  incurred  a  serious  illness. 

On  January  13,  1910,  plaintiff  became  a 
passenger  on  defendant*s  road  from  Union  to 
Yorkville.  It  was  necessary  for  her  to 
change  cars  at  Spartanburg  and  Blacksburg. 
She  left  Union  on  the  morning  train,  which 
arrived  at  Spartanburg  about  10:30  o'clock. 
There  were  two  local  trains  going  north  on 
defendant's  main  line,  passing  Blacksburg. 
One  left  shortly  after  the  arrival  of  the 
train  on  which  plaintiff  came  from  Union; 
the  other  about  3  o'clock  p,  m.  On  other 
occasions,  when  plaintiff  had  made  the  same 
trip,  she  had  taken  the  3  o'clock  train;  but 
on  this  occasion  she  took  the  morning  train, 
preferring  'to  wait  at  Blacksburg,  because, 
she  said,  it  was  quieter  than  at  Spartanburg. 
She  arrived  at  Blacksburg  about  midday. 
Her  train  did  not  leave  for  Yorkville  until 
about  7:40  that  evening.     About  1  o'clock. 


•For  other  eases  see  same  topic  and  soctlon  NUMBBR  in  Dec.  Dig.  it  Am.  Dig.  Ker  No.  Series  A  Rop'r  Indozas 


406  ' 


75  SOUTHEASTERN  REPORTER 


(&a 


the  station  agent  came  to  the  waiting  room 
and  asked  plaintiff,  who  was  accompanied  by 
her  little  son,  and  another  woman,  who  had 
two  children  with  her,  what  train  they  were 
waiting  for,  and,  on  being  told,  he  asked 
them  to  go  into  the  waiting  room  for  colored 
people,  stating  that  he  was  going  to  have 
the  white  waiting  room  scoured.  At  that 
time  there  were  some  colored  boys  or  men  in 
the  other  waiting  room,  laughing  and  talk- 
ing and  having  fun.  Plaintiff  said,  in  the 
presence  of  the  agent,  that  she  would  not 
go  into  the  other  waiting  room  where  the 
negroes  were.  Asked  by  the  other  woman 
what  they  should  do,  plaintiff  said  she  did 
not  know,  unless  they  should  go  out  and  sit 
an  some  benches  on  the  south  side  of  the 
station,  where  they  would  be  protected  from 
the  damp  and  chilly  wind  which  was  blow- 
ing from  the  north.  The  agent  allowed  them 
to  do  this,  without  offering  to  make  any  oth- 
er provision  for  their  comfort,  and  proceed- 
ed, notwithstanding  their  objection  to  going 
into  the  waiting  room  for  colored  people,  to 
scour  out  the  waiting  room  for  white  people 
by  flooding  the  floor  with  water  by  means  of 
a  hose.  It  was  two  hours  or  more  before  the 
room  was  dry  enough  for  plaintiff  to  return 
to  it.  When  she  did,  she  was  suffering  with 
a  severe  headache;  and  when  she  reached 
her  home  that  night  she  was  seized  with  a 
chill,  and  was  sick  a  week  or  more  with 
pleurisy.  Plaintiff  said  the  reason  she  did 
not  seek  some  other  place  of  shelter  was  be- 
cause she  knew  no  one  in  Blacksburg  upon 
whom  she  felt  that  she  could  intrude,  and 
had  no  money  to  go  to  a  hotel.  There  was 
a  hotel  conveniently  near,  where  she  could 
have  waited  without  charge,  though  it  does 
not  appear  that  she  knew  it 

The  defendant's  station  agent  testified  that 
the  room  was  scoured  at  the  particular  time 
mentioned  because  there  was  no  train  from 
that  time  (1  o'clock  p.  m.)  until  4  o'clock  p. 
m.,  and  that  was  the  longest  time  during,  the 
day  between  trains.  He  denied  telling  plain- 
tiff to  go  into  the  colored  waiting  room,  and 
said  that,  in  fact,  he  did  not  remember  see- 
ing her  at  all,  and  that  when  he  went  to 
scour  the  waiting  room  there  was  no  one  at 
all  in  it,  and  he  had  no  knowledge  of  there 
being  any  passengers  there  waiting  for  a 
train;  but  he  said  he  saw  some  ladies,  ac- 
companied by  children,  walking  about  out- 
side, and  near  the  station;  that  it  was  a 
nice,  warm  day — too  warm  to  have  fire  in 
the  waiting  room.  As  to  the  weather,  he 
was  corroborated  by  several  other  witnesses. 

[1]  In  view  of  the  above  statement  of  the 
testimony  and  the  recent  decision  of  this 
court  in  Brackett  v.  Railway,  88  S.  G.  447, 
70  S.  E.  1026,  no  extended  discussion  is  nec- 
essary to  show  that  there  was  no  error  in 
submitting  to  the  jury  the  issue  of  negli- 
gence and  contributory  negligence,  and  also 
that  of  wantonness. 

[2]  We  fail  to  see  any  force  In  the  point 
made  by  appellant  that  plaintiff  was  guilty 


of  contributory  negligence  in  taking  the 
morning  train  from  Spartanburg  to  Blacks- 
burg, instead  of  the  afternoon  train,  which 
she  had  taken  on  former  occasions.  It  does 
not  appear  that  her  ticket  was  limited  to  use 
on  the  later  train.  She  had  the  right  to 
take  any  train  on  defendant's  road  on  which 
it  was  good;  and  defendant  was  bound  to 
exercise  toward  her  that  degree  of  care 
which  the  law  requires  of  carriers  for  the 
safety,  comfort,  and  convenience  of  passen* 
gers  from  the  time  she  became  a  passenger 
at  Union  until  she  ceased  to  be  a  passenger. 
The  defendant  knew  that  she  would  have  to 
lie  over,  either  at  Spartanburg,  or  at  Blacks- 
burg, and  for  some  time,  more  or  less,  at 
both  places;  and  it  was  its  duty,  therefore, 
to  provide  for  her  safety,  comfort,  and  con- 
venience as  a  passenger.  We  do  not  see  how 
the  plaintiff  can  be  said  to  have  been  negli- 
gent in  taking  the  morning  train  from  Spar- 
tanburg to  Blacksburg,  any  more  than  she 
could  be  charged  with  negligence  in  not 
waiting  until  the  next  day  to  make  her 
journey.  If  defendant  had  run  half  a  dozen 
trains  a  day,  and  she  had  taken  one  of  them, 
which  was  wrecked  by  the  negligence  of  de- 
fendant, and  she  had  been  injured,  could 
defendant  contend  that  she  was  guilty  of 
contributory  negligence  because  she  did  not 
take  one  of  the  others?  The  fallacy  of  such 
an  argument  is  apparent 

[3]  On  the  subject  of  damages,  the  court 
charged  as  follows:  "Now,  damages  are 
divided  Into  two  general  heads,  actual  or 
compensatory,  which  means  the  same  thing, 
and  vindictive,  or  punitive  or  exemplary* 
which  means  the  same  thing.  What  are  ac- 
tual damages?  Actual  damages  1b  that 
amount  assessed  by  a  jury  which  gives  or 
compensates  a  person  for  an  actual  injury — 
a  real  injury  that  he  or  she  has  suffered. 
That  is  the  rule  now  as  to  actual  or  com- 
pensatory damages.  The  other  damages  are 
something  more.  They  are  an  amount  given 
by  way  of  punishment,  not  only  giving  the  par- 
ty the  amount  of  actual  damages  sustained, 
but  giving  something  more  for  the  wrong 
done  by  the  other  party,  for  the  injury  done, 
as  a  way  of  punishment  These  kind  of 
damages  are  called  punitive,  exemplary,  or 
vindictive  damages.  Now,  In  this  case,  the 
plaintiff  sues  for  both  actual  and  exemplary, 
punitive,  or  vindictive  aU  meaning  the  same 
thing.  Now,  then,  In  any  case,  if  the  party 
should  suffer  actual  damages,  he  or  she 
ought  not  to  receive  punitive,  vindictive,  or 
exemplary  damages,  unless  it  is  shovm  that 
the  other  side  has  consciously  been  guilty 
of  some  wrong,  or  acted  in  such  a  neg- 
ligent and  careless  way,  when  the  law  says 
that,  under  the  circumstances,  they  ought  to 
have  known  to  have  done  better.  Ton  see, 
vindictive  or  exemplary  or  punitive  damages, 
all  the  same  thing,  meaning  the  same  thing, 
are  given  by  way  of  punishment,  to  punish 
the  other  side  for  a  wrong;  and  the  law 
says  that  ought  not  to  be  done,  unless  the 
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party  acted  in  snch  a  reckless  and  oarelets 
way  that  under  the  circumstances,  he  ought 
to  be  punished  for  his  recklessness  and  care" 
le$8nea8.  If  the  party  Is  just  simply  negli- 
gent, just  ordinary  damages  should  be  al- 
lowed." 

The  defendant  complains  that,  under  this 
charge,  the  jury  were  allowed  to  award  puni- 
tiye  damages  for  mere  negligence.  While  it 
does  appear  from  the  words  italicized  that 
there  was  some  confusion  in  the  expressions 
of  the  court,  still,  when  the  whole  charge 
upon  the  subject  is  considered,  we  do  not 
think  the  jury  were  misled.  The  last  word 
on  the  subject  was:  ''If  the  party  is  just 
simply  negligent,  just  ordinary  damages 
should  be  allowed." 

[4]  The  rule  of  the  railroad  commission 
that  the  waiting  rooms  at  stations  where 
tickets  are  sold  must  be  opened  at  least  30 
minutes  before  the  schedule  time  for  the  ar- 
rival of  passenger  trains,  and  kept  open  un- 
til such  trains  arrive,  does  not  fix  all  the 
duty  of  railroad  companies  with  respect  to 
keeping  their  waiting  rooms  open.    The  com- 
mission only  fixed  the  minimum  time  at  all 
stations  where  tickets  are  sold.    The  statute 
(section  2168,  vol.  1,  Ck>de  1902)  requires  that 
the  waiting  rooms  at  such  stations  shall  be 
"kept  open  at  such  hours  as  to  accommodate 
passengers  traveling  over  such  road  on  any 
of  its  passenger  trains."    Under  this  statute, 
such  stations  must  be  kept  open  long  enough 
before  the  arrival  and  departure  of  trains— 
not  less  than  30  minutes — to  meet  the  rea- 
sonable requirements  of  the  traveling  public. 
It  establishes  the  rule  of  a  reasonable  time. 
There  was  therefore  no  error  in  modifying 
defendant's  request,  to  the  effect  that  com- 
pliance with  the  rule  of  the  commission  sat- 
isfied the  law,  by  saytug  that  the  circum- 
stances  might  require  enlargement  of  the 
time  prescribed  by  the  rule,  and  that  the 
jury  were  the  judges  of  what  was  a  reason- 
able time,  according  to  the  circumstances  of 
each  case.    Nor  was  there  error  in  modifying 
the  request  that  defendant  had  the  right  to 
close  its  waiting  room  for  a  necessary  pur- 
pose, to  wit,  to  cleanse  it,  provided  it  opened 
it  30  minutes  before  the  arrival  or  departure 
of  any  tratu,  by  adding,  provided  30  minutes 
was  a  reasonable  time,  under  all  the  circum- 
stances. 

[i]  The  court  charged  that  the  plaintiff 
must  prove  her  case  by  the  preponderance  of 
the  evidence,  and,  in  explaining  what  was 
meant  by  the  preponderance  of  the  evidence, 
he  said  it  does  not  necessarily  mean  the 
greater  number  of  witnesses,  but  the  weight 
which  the  jury  give  to  the  evidence,  and 
added:  ''You  go  by  the  witnesses'  appear- 
ance and  the  reasonableness  of  their  state- 
ments, look  into  their  faces,  and  try  to  judge 
them."  The  defendant  complains  of  this  as 
II  chRrge  upon  the  facts.    We  fail  to  perceive 


the  force  of  the  objection.  No  intimation 
can  be  gathered  from  the  remark  as  to  what 
the  judge  thought  was  the  truth  with  respect 
to  any  fact  in  issue;  and  therefore  the  lan- 
guage is  not  obnoxious  to  the  objection  urg- 
ed. The  judge  mentioned  only  a  few  of  the 
many  well-recognized  rules  for  determining 
the  truth  of  human  testimony.  He  did  not 
say  that  by  those  mentioned  alone  should 
the  evidence  of  the  witnesses  be  weighed. 

The  issue  of  plaintiff's  alleged  contribu- 
tory negligence  in  refusing  to  go  into  the 
colored  waiting  room,  in  remaining  out  in 
the  cold,  when  she  could  have  found  free 
shelter  at  a  nearby  hotel,  or  other  place,  and 
generally  in  failing  to  take  reasonable  meas- 
ures to  prevent  injury  to  herself  from  the 
exposure  was  fairly  submitted  to  the  Jury, 
and  we  do  not  see  that  their  verdict  Is  con- 
trary to  any  instruction  given  bj  the  court 

Judgment  afi^rmed. 

GARY,  O.  J.,  and  WOODS  and  FRASBB» 
JJ^  concur.    WATTS,  J^  did  not  ait» 


(»  &  C.  178) 
MOON  et  al.  v.  TOOLBT  et  aL 

(Supreme  Court  of  South  Carolina.    Aug.  2; 

1912.) 

1.  Justices  of  tiob  Peace  (|  100*)— AppeaX/* 
Jurisdiction. 

The  notice  of  appeal  from  a  magistrate 
not  bein^  served  in  time,  the  circuit  court  had 
junsdlction  only  to  dismiss,  and  not  to  affirm; 
so  that  its  order  of  affirmance  is  a  nullity. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  679-591,  668;  Dec 
Dig.  (  160.*] 

2.  Justices  of  the  Peace  (S  189*)— Afpeait- 
Ajtibmance  — Setting  Aside  Judgment  — 
authobitt  of  succeeding  judge. 

A  judgment,  with  the  execution  issued 
thereon,  entered  on  a  circuit  court  order  of 
affirmance.  Itself  made  without  jurisdiction,  and 
not  pretending  to  authorize  the  entry  of  judg- 
ment and  the  execution,  may  be  set  aside  by 
a  succeeding  judge  of  that  court 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  727-783 ;  Dec  Dig.  | 
lo9.*j 

Gary,  0.  J.,  and  Watts,  J.,  dissenting. 

Appeal  firom  Common  Pleas  Circuit  Court 
of  Greenville  County;  J.  D.  Sanford,  Judge. 

Action  by  J.  W.  Moon  and  another  against 
John  Tooley  and  others.  From  an  order  on 
an  attempted  appeal  from  a  Magistrate  to 
the  Circuit  Court,  plaintiffs  appeaL  Af- 
firmed. 

Adam  C.  Welbom,  of  Greenville,  for  appel- 
lants. J.  D.  Lanf ord,  of  Greer,  for  respond- 
ents. 


•For  other  cases  see  same  topio  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Kej-No.  Series  A  Bep'r  Indexes 
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FRASBR,  J.  The  following  la  the  case 
and  exc^tiona:  'Thta  case  was  commenced 
before  Magistrate  O.  M.  Allen  in  county  and 
state  aforesaid  and  tried  by  him,  and  judg- 
ment was  rendered  in  favor  of  the  plaintiffs 
and  against  the  defendants  on  February  26, 
1011.  In  due  time  the  defendants  served  no- 
tice and  grounds  of  appeal  to  the  circuit 
court  on  the  magistrate  and  gave  bond  on 
appeal  in  the  sum  of  $50.  On  March  17, 
1911,  a  copy  of  said  notice  and  grounds  of 
appeal  was  mailed  to  and  received  by  the 
plaintiff  J.  J.  Henson,  and  no  other  notice 
and  grounds  of  appeal  were  ever  served  on 
either  of  the  plaintiffs.  The  magistrate  in 
due  time  made  return  of  all  the  papers  in 
the  case  to  the  court  of  common  pleas  for 
the  county  and  state  aforesaid.  The  plain- 
tiffs' attorney  gave  the  defendants*  attorney 
written  notice  of  a  motion  to  dismiss  the 
appeal  on  the  ground  that  no  notice  and 
grounds  of  appeal  had  been  served  on  the 
plaintiffs  according  to  law.  The  motion  was 
heard  by  Hon.  Geo.  W.  Gage,  Presiding 
Judge,  on  April  7,  1911,  who  then  passed  an 
order  dismissing  the  appeal  and  affirming 
the  judgment  below.  On  April  14,  1911, 
judgment  was  duly  entered  and  enrolled  on 
said  order  and  the  magistrate*s  papers  in 
the  office  of  the  clerk  of  court  of  common 
pleas  for  the  county  and  state  aforesaid  in 
favor  of  the  plaintiffs  and  against  the  de- 
fendants and  execution  issued  thereon.** 

The  defendants*  attorney  gave  plaintiffs'  at- 
torney written  notice  of  a  motion  to  set 
aside  Judge  Gage's  order  so  far  as  it  affirms 
the  judgment  below  and  to  set  aside  the 
judgment  and  execution  entered  and  issued 
thereon.  The  said  motion  was  heard  by 
Hon.  B.  M.  Shuman,  Special  Presiding  Judge, 
on  December  12,  1911,  who  passed  the  fol- 
lowing order:  "After  argument  of  counsel 
it  is  ordered:  That  the  judgment  of  Judge 
Gage,  so  far  as  it  affirms  the  judgment  below 
is  hereby  declared  null  and  void  and  is  set 
aside,  and  the  judgment  and  execution  enter- 
ed thereon  is  set  aside." 

In  due  time  the  plaintiffs  served  notice  of 
intention  to  appeal  to  the  Supreme  Court 
from  said  order  and  will  ask  the  Supreme 
Court  to  reverse  said  order  and  affirm  Judge 
Gage's  order  and  the  judgment  entered 
thereon  upon  the  following  exceptions: 

''(1)  Because  the  court  erred  in  setting 
aside  Judge  Gage's  order  so  far  as  it  affirms 
the  judgment  of  the  magistrate.  In  a  case 
like  this,  one  circuit  judge  has  no  power  to 
set  aside  the  order  of  another  circuit  judge. 
It  can  only  be  set  aside  or  reversed  by  the 
Supreme  Court  on  appeal.  When  notice  and 
grounds  of  appeal  were  served  on  the  magis- 
trate In  time,  it  was  his  duty  to  make  return 
of  all  the  papers  in  the  case  to  the  court 
of  common  pleas.  When  Judge  Gage  passed 
his  order  dismissing  the  appeal  on  the 
ground  that  no  notice  and  grounds  of  appeal 


had  been  served  on  the  plaintifCs  according  to 
law,  the  judgment  of  the  magistrate  was  in 
legal  effect  affirmed. 

''(2)  Because  the  court  erred  in  setting 
aside  the  judgment  entered  and  enrolled  in 
the  clerk's  office  on  Judge  Gage's  order  and 
the  magistrate's  papers.  Judge  Gage's  or- 
der being  a  record  of  the  circuit  court  and 
in  legal  effect  affirming  the  judgment  below, 
and  all  the  magistrate's  pai)ers  in  the  case 
being  records  of  the  circuit  court,  it  was  per- 
fectly proper  and  legal  to  enter  and  enroll 
judgment  thereon  and  issue  execution." 

[1]  It  being  admitted  that  the  notice  of 
appeal  was  not  served  within  the  time  re- 
quired by  law,  the  circuit  court  had  no  juris- 
diction in  the  case.  This  is  too  well  set- 
tled to  require  the  citaUon  of  authority. 
The  appellate  court,  being  without  Jurisdic- 
tion to  hear,  could  neither  reverse  nor  affirm 
the  judgment  and  could  only  dismiss  the  ap- 
peal. That  part  of  the  order  of  AprU  7th 
which  affirmed  the  judgment  of  the  magis- 
trate being  made  without  jurisdiction  was 
a  nullity  and  could  be  so  treated  wherever 
it  was  found. 

[2]  The  order  of  Judge  Gage  did  not  pre- 
tend to  authorise  the  entry  of  judgment  for 
the  findings  of  the  magistrate  of  the  issu- 
ance of  execution  thereon.  A  succeeding 
judge  had  full  authority  in  a  motion  in  the 
cause  to  set  aside  the  unauthorised  judg- 
ment and  execution. 

The  judgment  of  this  court  la  that  the 
order  appealed  from  be  afllrmed. 

HTDRICK  and  WOODS,  JJ.,  concur.  GA- 
RY, a  J.,  and  WATTS,  J.,  dissent  on  the 
ground  that  the  first  exception  should  be  sus- 
tained. 


(9a  8.  C.  161) 
NELSON  ▼.  CHARLESTON  ft  W.  a 

RT.  CO.  • 

(Supreme  Court  of  South  Oarolina.     Aug.  1, 

1912.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  John  8,  Wilson, 
Judge. 

Action  by  J.  D.  Nelson  against  the 
Charleston  &  Western  Carolina  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

The  following  are  the  exceptions: 
*^he  defendant  excepts  to  the  rulinsi  and 
charge   of    his    honor   upon   Vte   following 
grounds: 

'*(1)  Brror  in  admitting  the  atatement  of 
Mrs.  R.  M.  Dubose,  as  contained  in  her  dep* 
osition,  over  the  objection  of  counsel,  aa 
follows:  'A  few  minutes  before  the  wreck, 
I  noticed  the  train  was  running  pretty  fast, 
faster  than  I  thought  it  ought  to  go.'  Said 
evidence  being  incompetent;  It  being  the  ex* 

*Kepriiited  with  sfilabUB  in  121  S.  E.  196. 
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presslon  of  the  opinion  of  the  said  witness 
as  to  how  tBLSt  she  thought  the  train  ought 
to  go,  and  there  being  no  proper  foundation 
laid  for  such  opinion — ^the  witness  not  being 
shown  to  be  an  expert 

*'(2)  Error  in  admitting,  over  objection  of 
counsel,  the  testimony  of  Mrs.  R.  M.  Dubose, 
as  contained  in  her  deposition,  as  follows: 
This  train  very  often  run  too  fast  for  a  mix- 
ed train.'  The  said  evidence  being  the  mere 
expression  of  an  opinion  of  a  nonexpert  wit- 
ness, and  referring  not  to  the  occasion  of 
the  wreck  in  question,  but  to  other  times 
and  places,  and  the  same  beiilg  therefore  in- 
competent Error,  further,  in  holding  that 
the  defendant  could  not  take  advantage  of 
the  incompetency  of  said  statement,  on  ac- 
count of  the  fact  that  it  was  made  in  con- 
nection with  the  cross-examination  of  said 
witness  by  Mr.  Cooper,  when  he  should  have 
held  that,  under  the  agreement  of  counsel 
at  the  taking  of  said  deposition,  the  right 
to  object  to  any  and  all  testimony  was  spe- 
cifically reserved,  and  therefore  the  defend- 
ant had  a  perfect  right  to  object  to  said  tes- 
timony at  the  trial. 

•'(3)  Error  In  refusing,  upon  motion  of  de- 
fendant's attorneys,  to  strike  from  the  dep- 
osition of  W.  M.  Hlnes  the  following:  *It 
was  behind  time,  and  was  trying  to  make  up 
for  lost  time.  I  noticed  some  time  before 
the  wreck  that  it  was  running  too  fast  I 
had  noticed  it  was  running  too  fast  for  four 
or  five  miles  before  the  wreck.*  The  error 
being  that  said  statements  are  the  expres- 
sion of  the  mere  nonexpert  opinion  of  the 
witness,  without  giving  the  facts  upon  which 
same  were  based,  and  were  therefore  incom- 
petent. 

"(4)  Error  in  allowing  the  plaintiff  to  tell 
what  Captain  Little,  the  conductor,  said  to 
him  on  the  day  following  the  wreck;  said 
testimony  occurring  as  follows:  'Q.  Did  you 
ever  hear  Capt  Little  say  where  they  went? 
Mr.  Grier:  We  object  to  what  Capt  Little 
said  about  where  they  went.  It  is  not  res 
gestae,  and  does  not  throw  any  light  upon 
this  accident  at  all.  Court:  You  know  that 
it  went  to  Gray  Court?  Witness:  I  believe 
Capt  Little  would  be.  truthful  about  It 
Court:  You  know  it  went  to  Gray  Court? 
Witness:  Only  what  I  was  told.  Court: 
Strike  that  out,  Mr.  Stenographer.  Q.  Now, 
who  told  you  about  the  train,  where  the 
train  went?  A.  Capt.  Little.  Mr.  Nash: 
Here  is  the  conductor  of  that  train,  your 
honor.  Court:  I  think  he  can  state,  Mr. 
Grier.  Mr.  Grler:  I  want  this  put  down 
that  it  is  Incompetent  and  irrelevant,  not 
res  gestffi,  and  does  not  throw  any  light  on 
this  matter.  Q.  Where  did  Capt  Little  tell 
you  they  first  went?  A.  He  told  me  on 
the  next  day —  Mr.  Grier:  We  submit  that 
the  conversation  the  next  day  isn*t  compe- 
tent Court:  Was  he  still  in  your  employ? 
Mr.  Grier:  Yes,  sir;  he  is  now,  as  far  as 
that  is  concerned.    Court:   Was  he  the  con- 


ductor on  the  train  that  night?  Witness: 
Yes,  sir.  Court:  I  think  so.  BCr.  Grier: 
We  object,  on  the  ground  tliat  it  is  not  res 
gestae,  and,  of  course,  tliat  Is  the  only  way 
they  could  say^  that  it  would  come  in.  Q. 
Where  did  Capt  Little  tell  you  the  next 
day  that  the  train  went  that  night?  A. 
He  said  it  went  to  Gray  Court  from  Owlngs, 
and  the  second  trip  it  came  from  there  to 
Laurens,  carrying  some  liYe  stock  and  ne- 
groes, leaving  the  white  folks  up  in  the 
woods.  Now  that  is  the  way  he  did.  Q. 
Did  the  train  come  back?  Mr.  Grier:  He 
said  that  is  what  Capt  LitUe  told  him,  that 
they  carried  some  live  stock  and  negroes, 
and  left  the  white  people  up  in  the  woods. 
Q.  It  that  what  Ckpt  Little  told  you?  A. 
Why,  certainly.  Mr.  Grier:  We  move  to 
strike  that  out;  that  it  in  no  wise  bears  on 
this  case,  wholly  incompetent,  and  throws  no 
light  upon  this  question.'  The  error  being 
that  the  said  testimony  as  to  what  the  wit- 
ness was  told  by  Capt.  Little  was  incompe- 
tent; it  was  not  shown  to  be  within  the 
scope  of  the  authority  of  the  conductor,  was 
not  part  of  the  res  gestae,  and  should  have 
been  excluded. 

**(3)  Error  in  allowing  the  plaintiff,  over 
the  objection  of  the  defendant,  to  testify  as 
follows:  'Q.  Did  you  see  Capt  Little  the 
next  day  after  this  wreck?  A.  Yes,  sir. 
Q.  Tell  how  it  came  about?  Where  did  you 
see  him?  A.  I  went  to  the  ticket  office  to 
get  a  ticket  to  Spartanburg.  Q.  Did  he  pre- 
sent a  paper  and  ask  you  to  sign  it?  A. 
He  certainly  did,  and  I  refused.  Q.  Did 
Capt  Little  have  any  conversation  with  you 
about  this  wreck  the  next  day?  A,  Yes,  sir; 
he  handed  me  a  paper  to  sign.  Q.  Did  you 
read  the  paper?  A.  I  refused  to  read  the 
paper,  and  told  him  that  I  had  written  to 
the  railroad  authorities.*  The  error  being 
that  the  said  testimony  was  incompetent, 
relating,  as  it  did,  to  an  occurrence  the  next 
day  after  the  wreck,  was  not  shown  to  be 
within  the  scope  of  the  authority  of  the  con- 
ductor, was  not  a  part  of  the  res  gestae,  and 
should  have  been  excluded. 

"(6)  Error  in  charging,  in  connection  with 
plaintiff's  third  request,  as  follows:  'I 
charge  you  that  Now  that  means  this,  gen- 
tlemen of  the  Jury:  That  where  a  passenger 
is  on  a  railroad  train  and  gets  hurt,  and  it 
is  shown  that  he  is  hurt  on  the  railroad 
train,  then  the  presumption  is  that  it  was 
done  through  the  negligence  of  the  railroad 
company;  but  when  the  railroad  company 
shows  t^at  it  was  not  through  its  negligence, 
but  something  that  it  couldn't  help,  not  held 
under  the  law  as  being  negligent,  then  that 
presumption  of  negligence  gives  way,  done 
away  with.*  The  error  being  that  in  so 
charging  his  honor  placed  too  great  a  burden 
upon  the  railway  company,  and  stated  an 
erroneous  proposition  in  telling  the  Jury 
that,  *  where  a  passenger  ia  on  a  railroa4 
train  and  gets  hurt,  and  it  is  shown  that 
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he  is  hurt  an  the  ra{lroa4  train,  then  the  pre- 
sumption is  that  it  toas  done  through  the 
negligence  of  the  railroad  company,*  when 
there  is  no  presumption  of  negligence  from 
the  mere  fact  that  a  passenger  is  hurt  on  a 
railroad  train.  The  error  consisted,  fur- 
ther, In  charging  the  Jury  in  that  connection, 
In  effect,  that  the  mere  fact  of  an  Injury  to 
a  passenger  on  a  railroad  train  placed  the 
burden  upon  the  railroad  company  to  show 
that  it  was  not  done  through  Its  negligence, 
but  was  done  by  something  It  could  not  help; 
the  same  being  an  erroneous  statement  of 
the  law,  and  placing  too  great  a  burden  upon 
the  company.  The  error  consists,  further, 
In  the  fftct  that,  In  so  charging  in  the  face 
of  the  proposition  laid  down  in  the  plain- 
tiff's third  request,  his  honor  confused  the 
Jury,  in  that,  in  the  first  Instance,  he  charg- 
ed them  that  the  presumption  of  negligence 
arises  when  a  passenger  has  been  injured 
by  any  agency  or  instrumentality  of  the  rail- 
road; whereas,  in  the  second  instance,  he 
charged  them  that  it  was  only  necessary  to 
show  that  the  passenger  was  injured  on  the 
railroad  train, 

"(7)  His  honor  erred  in  charging  the  Jury 
as  follows,  the  same  being  the  plaintifiTs 
fourth  request:  *rf  an  engineer  willfully  or 
intentionally  fails  or  refuses  to  see  a  passen- 
ger at  a  flag  station,  the  passenger  may  re- 
cover punitive  damages.  Also  if  a  conductor 
promises  to  hold  the  train  and  does  not'  The 
error  being  that  said  proposition,  as  applied 
to  the  facts  in  this  case,  was  erroneous  and 
misleading  to  the  Jury,  in  that,  under  plain- 
tiflfs  complaint  and  proof,  the  defendant's 
agents  were  not  under  any  obligation  to  stop 
and  pick  up  the  plaintiff,  unless  they  took 
the  box  cars  that  were  then  in  the  wreck,  or 
some  of  them,  on  to  Laurens  that  night  If, 
therefore,  they  did  not  carry  said  box  cars 
on  to  Laurens  that  night,  as  they  claim  they 
did  not  the  defendant  would  not  be  liable 
for  punitive  damages,  even  though  the  en- 
gineer did  willfully  or  intentionally  fall  or 
refuse  to  see  the  plaintiff  at  the  flag  station. 
The  error  being,  further,  that  in  so  charging 
his  honor  told  the  jury  In  effect  that,  regard- 
less of  what  the  facts  might  be  as  to  whether 
said  cars  were  carried  on  to  Laurens  that 
night,  the  defendant  would  be  liable  in  puni- 
tive damages  if  the  engineer  willfully  or  in- 
tentionally failed  or  refused  to  see  the  plain- 
tiff. The  error  consists,  further,  in  the  fact 
that  it  is  not  always,  and  under  all  circum- 
stances, a  ground  for  punitive  damages  for 
an  engineer  to  willfully  or  Intentionally  fail 
to  see  a  passenger  at  a  flag  station;  and  it 
was  confusing  and  misleading  to  the  Jury  for 
his  honor  to  charge  said  proposition  in  con- 
nection with  the  facts  of  this  case. 

"(8)  Error  in  refusing  to  charge  the  de- 
fendant's first  request,  as  follows :  *The  Jury 
are  instructed  that  they  cannot  consider  the 
question  of  punitive  or  vindictive  damages 
in  this  case.  The  evidence  is  insufficient  to 
warrant  the  finding  of  vindictive  or  punitive 


damages.'  The  error  being  that  there  was 
no  evidence,  or  no  sufficient  evidence,  upon 
which  to  base  a  verdict  for  punitive  damages; 
and  his  honor  should  have  so  charged. 

"(9)  Error  in  refusing  to  grant  a  new  trial 
upon  the  defendant's  third  ground  of  mo- 
tion for  new  trial,  as  follows:  *That  his 
honor  erred  in  admitting  the  testimony  of 
plaintiff  detailing  conversations  he  claims  to 
have  had  with  the  conductor  of  the  defend- 
ant on  the  day  after  the  accident  and  alleged 
declarations  made  by  said  conductor;  such 
declarations  and  conversations  being  hear- 
say, and  not  part  of  the  res  gestae.'  The  er- 
ror being  that  the  admission  of  said  testi- 
mony was  incompetent  upon  the  grounds 
stated  in  said  grounds  for  new  trial;  and  it 
was  error  of  law  not  to  grant  the  same. 

"(10)  Error  in  charging  the  Jury  the  third 
request  of  the  plaintiff,  as  follows :  *A  wreck 
is  not  one  of  the  inconveniences  and  risks 
which  a  passenger  on  a  mixed  train  assum- 
ed ;  and,  when  It  is  shown  that  a  passenger 
was  injured  by  that  cause,  it  is  a  natural 
and  reasonable  inference  that  the  injury  was 
the  result  of  the  negligence  of  the  railroad 
company.'  The  error  being  that  in  so  in- 
structing the  Jury  the  presiding  Judge  charg- 
ed on  the  facts  of  the  case,  in  violation  of 
article  5,  (  26,  of  the  Oonstltution  of  1895, 
thereby  telling  the  Jury  what  facts  would 
constitute  negligence  and  what  facts  would 
tend  to  prove  negligence. 

"(11)  Error  in  charging  the  Jury  plaintiff's 
twelfth  request  as  follows:  'If  a  railroad 
runs  a  train  of  cars  along  a  road  at  such  a 
rate  of  speed  as  to  be  wanton  and  reckless, 
and  a  passenger  is  injured  thereby,  the  Jury 
may  infer  a  reckless  and  wanton  disregard 
of  the  passenger's  rights  and  award  punitive 
damages.  The  Jury  must  say,  under  the 
evidence,  whether  the  train,  under  the  cir- 
cumstances, was  run  at  a  reckless  and  wan- 
ton speed.'  And  in  adding  thereto  the  follow- 
ing: 'I  charge  you  that  If  you  run  a  train 
at  one  time,  under  certain  circumstances,  at 
such  a  speed  you  might  not  be  negligent 
might  not  be  reckless  conduct,  might  not  be 
wanton  conduct;  if  you  run  a  train  at  an- 
other time,  at  the  same  place,  under  differ- 
ent circumstances,  might  be,  in  the  opinion  of 
the  Jury,  wanton  and  reckless  conduct.  They 
are  to  be  the  Judges  of  the  circumstances, 
what  kind  of  a  train,  or  like  that  what  were 
the  circumstances  under  which  the  train  was 
running,  what  kind  of  a  road,  what  time  of 
day,  what  kind  of  weather,  all  these  things 
come  into  consideration,  and  it  may  come  in- 
to consideration.'  The  error  being  that  in  so 
charging  his  honor  charged  the  Jury  that  It 
might  infer  recklessness  from  the  fast  run- 
ning of  the  train;  It  being  submitted:  (1) 
That  on  a  straight  track,  free  from  defects, 
fast  running  is  not  even  evidence  of  negli- 
gence. (2)  The  request  must  be  considered 
with  reference  to  the  evidence,  in  so  far  as 
fast  running,  and  in  so  far  as  the  condition 
of  the  track,  is  concerned,  and,  so  considered. 
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permits  the  jury  to  give  punitive  damages  in 
a  case,  should  they  consider  the  rate  of  speed 
at  which  this  particular  train  was  running  to 
be  wanton  or  reckless.  It,  In  effect,  allows 
punitive  damages  to  be  awarded  by  the  jury 
In  this  case  on  account  of  the  rate  of  speed 
at  which  this  particular  train  was  running, 
and  is  therefore  error.  (3)  It  leaves  to  the 
jury  the  right  to  decide  whether,  under  the 
evidence  of  this  case  and  the  circumstances, 
the  train  was  running  at  a  reckless  and 
wanton  speed;  whereas  it  is  submitted  as  a 
matter  of  fact  that  the  -  rate  of  speed  at 
which  this  particular  train  was  running.  In 
the  circumstances  as  disclosed  by  the  rec- 
ord, was  free  from  any  charge  of  wantonness 
or  willfulness,  and,  as  a  matter  of  law,  did 
not  constitute  wantonness  or  willfulness — in 
fact,  did  not  constitute  simple  negligence — 
and  it  was  error  La  the  court  to  permit  the 
Jury  to  infer  from  this  wantonness  or  will- 
fulness. (4)  It  submitted  to  the  Jury  as  a 
matter  of  fact  the  question  upon  which  there 
was  absolutely  no  testimony  whatever,  to 
wit:  There  was  no  testimony  tending  to 
establish  that  the  running  of  this  train,  in 
the  circumstances  as  disclosed  by  the  record, 
was  wanton  or  willful.  (5)  It  is  submitted 
that  the  kind  of  train,  the  time  of  day,  and 
the  kind  of  weather  cannot  be  considered  by 
the  Jury  in  determining  whether  the  defend- 
ant was  guilty  of  wantonness  or  willfulness; 
and  it  was  error  to  submit  these  considera- 
tions in  determining  this  question. 

"(12)  Error  In  refusing  to  charge  as  sub- 
mitted the  defendant's  tenth  request,  which 
was  as  follows:  *There  is  no  statute  law  in 
this  state  regulating  the  speed  at  which  a 
train  shall  be  run,  and  the  mere  fast  running 
of  a  train  is  not  negligence  per  se,  and  can- 
not of  itself  be  held  to  be  willful.*  And  in 
adding  thereto :  *That  is  for  the  jury  to  say 
in  each  case  whether  under  the  circumstanc- 
es— whether  the  train  running  at  a  certain 
speed  under  certain  circumstances  was  negli- 
gent running  or  not  You  are  to  be  judges 
of  that  particular  case.*  The  error  being: 
(a)  That  said  request  contained  a  sound 
proposition  of  law,  applicable  to  this  case, 
and  should  have  been  charged  without  modi- 
fication, (b)  It  is  submitted  that  the  mere 
fast  running  of  a  train  is  not  negligence  per 
se,  and  can  never  be  made  the  basis  of  will- 
fulness, and  his  honor  erred  in  so  Instructing 
the  Jury,  and  further  erred  in  charging  the 
Jury  that  it  was  for  them  to  say  in  each  case 
whether,  in  the  circumstances,  a  train  run- 
ning at  a  certain  speed  was  negligent  run- 
ning, and  in  not  specifically  instructing  the 
Jury,  as  requested,  that  it  could  not  be  made 
the  basis  of  a  charge  of  willfulness. 

"(13)  Error  in  refusing  to  grant  defend- 
ant's motion  foi  a  new  trial  upon  defendant's 
second  ground,  which  was  as  follows:  'Up- 
on the  ground  that  there  was  not  sufficient 
evidence  upon  which  to  base  a  verdict  for 
punitive  damages.'    The  error  being  that  the 


question  of  punitive  damages  wad  submitted 
to  the  jury,  and  that  there  was  no  evidence 
in  the  record  to  sustain  the  same;  and  it 
further  appearing  from  the  verdict  of  the 
jury  that  the  jury  did  Include  punitive  dam- 
ages. 

"(14)  Error  in  refusing  to  charge  the  de- 
fendant's third  request,  which  was  as  fol* 
lows :  'I  charge  you  that  plaintiflT  is  not  en- 
titled to  recover  for  loss  of  commissions  in 
his  businesa*  The  error  being  that  there  is 
no  evidence  in  the  record  showing  that  the 
plaintiff  Is  entitled  to  recover  commissions 
or  profits,  and  the  verdict  of  the  Jury  shows 
that  it  is  partially  made  up,  either  of  com- 
missions or  profits,  or  vindictive  or  punitive 
damages;  and  in  either  view  the  question 
of  commissions  should  not  have  been  left  to 
the  Jury,  and  the  verdict  was  therefore  er- 
roneous. 

"(15)  Error  in  refusing  to  grant  the  de- 
fendant's motion  for  a  new  trial  upon  the 
first  ground,  which  was  as  follows:  'Upon 
the  ground  that  the  verdict  is  excessive.'  The 
error  being  that  the  evidence  shows  that  the 
plaintiff,  if  injured  at  all,  was  injured  very 
slightly,  and  the  verdict  Is  far  out  of  propor- 
tion to  any  Lojury  or  actual  damages  caused 
thereby ;  and  it  ia>Pears  that  the  verdict  in- 
cludes both  punitive  and  actual  damages,  and 
for  loss  of  commissions  and  profits." 

F.  B.  Grier,  of  Greenwood,  Nicholls  A 
Nlcholls,  and  Bomar  &  Osborne,  for  appel- 
lant Johnson,  Nash  &  Daniel,  of  Spartan- 
burg, for  respondent 

FRASER,  J.  This  is  an  action  for  actual 
and  punitive  damages.  The  complaint  al- 
leges: That  the  plaintiff  is  a  commercial 
traveler,  selling  goods  by  sample  on  commis- 
sion, and  Ld  the  discharge  of  his  regular 
business  was,  on  March  3,  1909,  at  Fountain 
Inn,  which  was  a  town  situated  along  the 
route  between  Greenville  and  Laurens,  over 
which  the  defendant  operates  Its  train.  That, 
having  paid  his  fare,  plaintiff  took  passage 
at  Fountain  Inn  on  a  mixed  train  to  go  to 
Laurens.  That  between  Fountain  Inn  and 
Owing  Station,  a  fiag  station,  the  train  was 
wrecked  because  of  a  breakdown  of  a  freight 
car  which  was  a  part  of  the  train  of  cars. 
That,  by  reason  of  the  wreck  thus  caused, 
the  plaintiff  was  injured  in  his  person  pain- 
fully and  permanently. 

"(5)  That  because  of  the  said  acts  of  the 
defendant  this  plaintiff  was  bruised  and  In- 
jured about  the  body  and  made  sick,  so 
that  he  was  unable  for  many  days  to  prose- 
cute his  regular  or  other  business,  and  was 
caused  to  spend  money  for  medical  and  oth- 
er attention,  all  to  his  serious  damage. 

"(6)  That  defendant  was  careless,  wanton, 
willful,  and  negligent  in  its  conduct  towards 
this  plaintiff  in  the  particulars  hereinafter 
mentioned: 

(a)  That  defendant  knowingly  permitted 


**i 


412 


75  S0UTHBA8TBRN  RBPOBTBB 


(a  a 


an  overloaded  and  defective  freight  car  to 
be  hauled  along  in  said  train  at  a  high  and 
dangerous  rate  of  speed,  the  breaking  of 
which  freight  car  caused  the  wreck. 

*'(b)  That  after  the  wreck  had  occurred, 
and  plaintiff  had  been  dragged  in  a  rough  and 
dangerous  manner  and  injured,  as  above 
described,  and  had  gotten  out  of  the  passen- 
ger car,  at  the  suggestion  of  defendant,  he 
walked  towards  Owings  Station,  which  was 
less  than  a  mile  ahead  of  the  wreck,  with 
the  understanding  with  defendant  that  If 
the  engine  and  certain  box  cars  which  were 
not  thrown  from  the  track  pulled  loose  and 
came  on  towards  Laurens  the  said  engine 
and  box  cars  would  be  stopped,  in  order 
to  take  plaintiff  up  and  carry  him  to  his 
destination.  That  it  was  promised  by  de- 
fendant that  If  the  engine  should  overtake 
plaintiff  before  reaching  said  station  it  would 
stop  and  take  him  up.  That  when  within 
about  100  yards  of  said  station  said  engine, 
with  two  or  more  box  cars,  did  overtake 
plaintiff,  who  signaled  same  to  stop;  but 
defendant  paid  no  attention,  and  failed  and 
refused  to  take  plaintiff  on  board,  and  left 
him. 

'*(c)  That  plaintiff  is  informed  and  believes 
that  said  engine  and  box  cars  at  that  time 
went  only  to  Gray  Court,  a  mile  or  two  be- 
low; but  they  soon  came  back  to  the  place  of 
the  wreck,  and  upon  its  return  from  said  place 
going  towards  Laurens,  plaintiff  again  sig- 
naled the  train  to  stop  at  Owings  Station, 
in  order  that  he  might  get  aboard;  but  de- 
fendant failed  and  refused  so  to  stop,  and 
the  train  again  left  him  12  or  14  miles  from 
his  destination,  though  plaintiff  is  informed 
and  believes  that  said  train  did  go  through 
Laurens  and  carried  other  passengers  than 
himself.  That,  it  then  being  night,  plaintiff 
was  compelled  to  hire  a  conveyance  and 
travel  12  or  14  miles  through  the  country 
to  his  destination  on  a  very  cold  night, 
which  might  easily  have  been  prevented  if 
the  defendant  had  discharged  its  duty  to- 
wards this  plaintiff. 

'*(7)  That  said  conduct  of  defendant  to- 
wards  this  plaintiff  was  willful,  high-handed, 
and  in  reckless  disregard  of  plaintiff*s  rights 
as  defendant's  passenger,  and  much  to  his 
damage.'* 

The  defendant  admits  that  plaintiff  was  a 
passenger,  and  that  there  was  a  wreck,  but 
denies  that  plaintiff  was  injured  by  reason 
of  the  wreck,  and  alleges  that,  if  plaintiff 
subsequently  became  sick,  it  was  due  to 
his  own  conduct,  and  was  not  due  to  any 
agency  or  instrumentality  of  the  defendant. 

The  Jury  found  a  verdict  for  the  plaintiff 
for  $500. 

There  are  15  exceptions,  which  will  be  re- 
ported; but  the  appellant  groups  them  under 
9  heads: 

(1)  The  first  group  complain  of  error  In 
the  admission  of  the  statements  of  witness- 
es, Mrs.  Dubose  and  W.  H.  Hinds,  over  ob- 


jection of  defendant's  counsel,  in  which  they 
were  permitted  to  testify  that,  in  their  opin- 
ion, the  train  was  running  fast,  and  too  f^st, 
without  any  facts  upon  which  they  based 
such  opinions.  This  testimony  was  more  an 
estimate  of  speed  than  an  opinion.  The  rate 
of  speed  was  testified  to  by  the  plaintiff,  the 
conductor,  the  engineer,  and  the  fireman.  To 
allow  the  witness  to  state  whether  the  train 
was  running  fast,  or  too  fast,  is  fully  author- 
ized by  the  rule  laid  down  in  Jones  v.  Fuller, 
19  S.  0.  70,  46  Am.  Rep.  761,  where  the  court 
says:  ** While  it  is  necessary  that  the  witness 
should  first  state  the  facts  upon  wliich  he 
bases  his  opinion,  where  the  facta  are  such 
as  are  capable  of  being  reproduced  In  lan- 
guage, it  \B  not  necessary  to  do  so,  wher» 
the  facts  are  not  capable  of  reproduction  in 
such  a  way  as  to  bring  before  the  mlnd» 
of  the  jury  the  condition  of  things  apon 
which  the  witness  bases  his  opinion." 

It  is  by  no  means  dear  from  the  record 
that  the  evidence  objected  to  was  not  brought 
out  by  dofendant's  counsel.  If  it  was,  then 
defendant  could  not  object  to  the  testimony 
brought  out  by  its  own  connseL  It  Is,  how- 
ever, stated  in  argument  that  the  record 
must  be  erroneous,  as  an  attorney  of  Mr. 
Cooper's  ability  would  not  have  asked  such 
a  question.  The  presumption  Is  very  strong, 
as  Mr.  Cooper  is  a  very  able  lawyer;  bnt, 
however  strong,  it  cannot  be  allowed  to  con- 
tradict the  record.  To  allow  it  to  do  so 
would  give  to  able  and  experienced  eoims^ 
an  advantage  over  their  less  able  and  ex- 
perienced brethren  that  the  law  does  not 
allow.  In  the  courts,  at  least,  "all  men 
are  equal."    These  exceptions  are  overruled. 

(2)  Exceptions  4,  5,  and  9  are  combined. 
These  exceptions  complain  of  error  In  allow- 
ing the  testimony  as  to  what  the  conductor 
said  the  next  day.-  The  testimony  tended  to 
show  that  the  conductor,  who  certainly 
was  the  agent  of  the  company,  was  still  en- 
gaged in  the  business  of  the  wreck,  and 
went  to  the  plaintiff  for  the  purpose  of  get- 
ting a  statement  from  him  as  a  part  of  his 
official  duties  in  connection  with  the  wreck. 
An  agent  is  rarely,  if  ever,  commissioned  ex- 
pressly to  make  admissions  of  responsibility; 
but  it  would  be  monstrous  to  hold  that  an 
agent  to  get  admissions  could  make  none. 
These  exceptions  are  overruled. 

(3)  The  next  exception,  No.  6,  complains 
that  his  honor,  the  presiding  Judge,  erred 
in  his  modification  of  plaintiff's  third  re- 
quest to  charge,  as  follows:  "Where  a  pas- 
senger Is  on  a  railroad  train  and  gets  hurt, 
and  it  is  shown  that  he  is  hurt  on  the  rail- 
road train,  then  the  presumption  Is  that  it 
was  done  through  the  negligence  of  the 
railroad  company" — ^in  that  his  honor  omit- 
ted the  Important  requirement  that  the  evi- 
dence must  show  that  the  injury  was  caused 
by  the  agency  or  Instrumentality  of  the  com- 
pany. The  plaintiff's  request  contained  the 
words    "agency   or   Instrumentality.**     This 
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was  a  seriotia  omlBsion,  and  would  have 
entitled  the  defendant  to  a  new  trial  If  the 
defendant  had  not  made  a  request  to  charge 
that  embodied  the  same  omission.  The  sixth 
request  to  charge  was  as  follows:  "(6)  The 
fact,  if  It  be  a  fact,  that  the  plaintiff  is  In 
a  railroad  wreck,  does  not  at  all  entitle  him 
to  a  verdict  (By  the  Court:  That  is  just 
simply  from  that  fact,  nothing  else  appear- 
ing.) He  trmat  not  only  show  that  he  tooe 
in  a  wrecked  train,  but  must  go  further  and 
prove  to  your  satisfaction,  by  a  preponder- 
ance of  the  evidence,  that  he  was  injured, 
and  the  extent  of  hie  injuriea.  There  is  no 
presumption  of  law  that  a  party  has  been 
Injured  because  he  was  in  a  wreck;  that  is 
a  matter  of  proof — the  burden  being  on  the 
plaintiff  in  all  cases  to  establish  his  injury, 
and  the  extent  of  it"  In  a  wreck,  as  at  oth- 
er times,  the  injury  must  be  through  the. 
agency  or  instrumentality  of  the  defendant. 
When  a  party  has  asked  the  court  to  charge 
an  erroneous  proposition  of  law,  he  cannot 
be  heard  to  complain  that  the  court  has  fol- 
lowed him  into  error.,  This  exception  is 
overruled. 

(4)  The  tenth  exception  complains  of  error 
upon  the  part  of  the  trial  court  in  charging 
the  jury  that  a  vnreck  Is  not  one  of  the  in- 
conveniences which  a  passenger  assumes;  and, 
where  it  is  shown  that  a  passenger  is  injur- 
ed by  that  cause,  it  is  a  natural  and  reason- 
able inference  that  the  Injury  was  the  re- 
sult of  negligence,  inferred  from  the  mere 
fact  that  the  wreck  occurred,  in  that  this 
was  a  charge  on  the  facts,  in  violation  of 
the  Oonstltution.  This  exception  is  over- 
ruled. It  is  true  in  a  case  of  a  wreck,  as  in 
all  other  cases,  that  where  a  passenger  is 
Injured  by  an  agency  or  instrumentality  of 
the  company,  the  fact  raises  a  presumption 
of  negligence  on  the  part  of  the  company. 
There  Is  no  intimation  here  that  any  part 
of  the  wreck  was  not  an  instrumentality  of 
the  railroad  company.  This  exception  is 
overruled. 

(5)  The  seventh  exception  complains  of  er- 
ror. In  that  his  honor  charged  as  follows: 
'*If  an  engineer  willfully  or  intentionally 
falls  or  refuses  to  see  a  passenger  at  a  flag 
station,  the  passenger  may  recover  punitive 
damages.  Also  if  the  conductor  promises  to 
hold  the  train  and  does  not"  The  appellant 
admits  in  argument  that,  while  this,  as  a 
general  proposition,  may  be  correct,  yet,  un- 
der the  extraordinary  condition  of  affairs, 
it  was  error;  the  extraordinary  condition  be- 
ing the  wreck.  Appellant  says  it  was  the 
first  duty  of  the  train  crew  to  have  the  ob- 
struction removed,  and  this  they  were  bound 
to  discharge,  and  did  discharge.  This  posi- 
tion is  wholly  untenable.  The  first  duty  of 
the  train  crew  was  to  the  passengers,  and 
this  first  duty  they  neglected  absolutely,  al- 
though one  of  the  passengers  was  a  lady, 
traveling  alone  in  search  of  medical  help, 
and  it  was  known  to  the  conductor  by  his 
own  testimony.    This  exception  is  overruled. 


(6)  The  eighth  and  thirteenth  exceptions 
complain  that  there  was  no  evidence  upon 
which  to  base  a  verdict  for  punitive  dam* 
ages.  These  exceptions  are  overruled.  There 
was  evidence  sufficient 

(7)  Exception  14  complains  of  error  in  not 
charging  that  plaintiff  could  not  recover  for 
loss  of  commissions.  This  was  practically 
charged  under  defendant's  twelfth  request  to 
charge,  where  his  honor  charged  the  jury 
"that  the  plaintiff  cannot  recover  any  alleg- 
ed pecuniary  loss,  except  such  as  he  proved 
to  you  in  dollars  and  cents ;  he  cannot  leave 
you  to  speculate,  and  you  cannot  arrive  at 
your  verdict  as  to  such  items  by  speculation, 
if  he  claims  any  such  loss  and  has  failed  to 
give  you  evidence  as  to  the  items  and 
amounts  thereof,  or  such  facts  as  would  en- 
able the  jury  to  ascertain  same,  you  cannot 
include  same  in  your  verdict" 

(8)  The  twelfth  exception  complains  of  er- 
ror In  not  charging,  without  explanation,  the 
following:  '*There  Is  no  statute  law  in  this 
state  regulating  the  speed  at  which  a  train 
shall  be  run,  and  the  mere  fast  running  of  a 
train  Is  not  negligence  per  se,  and  cannot  be 
held  to  be  willful."  The  court  said:  'That 
is  for  the  jury  to  say  in  each  case  whether 
under  the  circumstances — whether  a  train 
running  at  a  certain  speed  under  certain  cir- 
cumstances was  negligent  running  or  not. 
You  are  to  be  the  judges  of  that  particular 
case."  That  explanation  submitted  to  the 
jury  only  the  question  of  negligence  and  elim- 
inated willfulness  from  any  speed,  however 
great    TMs  exception  is  overruled. 

(9)  The  fifteenth  exception  complains  of 
error  in  the  refusal  of  a  new  trial  upon  the 
ground  that  the  verdict  was  excessive.  This 
exception  is  overruled,  because  this  court 
cannot  consider  the  question  of  excessive 
verdicts. 

The  judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

GARY,  G.  J.,  concurs.  HYDRIGK  and 
WATTS,  JJ.,  concur  in  the  result 

WOODS,  J.  I  agree  that  the  judgment  in 
this  case  should  be  affirmed;  but  I  am  un- 
able to  concur  in  all  the  reasoning  of  Mr. 
Justice  FRASER. 

The  pleadings  indicating  the  Issues  are  set 
out  in  his  opinion.  The  plaintiff  testified 
that  the  day  after  the  wreck  the  conductor 
of  the  train  came  to  him  with  a  paper,  which 
he  requested  the  plaintiff  to  sign,  and  that 
he  refused  to  read  or  sign  it  Over  the  ob- 
jection of  the  defendant,  this  question  and 
answer  were  admitted:  '*Q.  Where  did  Capt. 
Little  tell  you  the  next  day  that  the  train 
went  that  night?  A.  He  said  it  went  to 
Gray  Court  from  Owlngs,  and  the  second  trip 
it  came  from  there  to  Laurens,  carrying 
some  live  stock  'and  negroes,  leaving  the 
white  folks  up  in  the  woods.  Now  that  is 
the  way  he  did."  There  was  no  evidence 
that  the  conductor  was  authorized  to  settle 
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plaintiff's  claim,  or  even  that  he  knew  there 
was  a  claim.  The  alleged  statement  was 
made  a  day  after  the  wreck,  and  therefore 
was  not  a  part  of  the  res  gestse.  Under  such 
circumstances,  the  testimony  was  clearly  in- 
competent, unless  all  the  authorities  on  the 
subject  are  to  be  overruled.  Petrie  v.  Colum- 
bia &  Greenville  R.  R.  Co.,  27  S.  C.  63,  2  S. 
E.  837 ;  Garrick  v.  Florida  Central  &  Penin- 
sular R.  R.  Co.,  53  S.  C.  448,  31  S.  E.  334, 
69  Am.  St  Rep.  874;  Mars  v.  Virginia  Home 
Insurance  Co.,  17  S.  C.  514;  Vlcksburg  & 
Meridian  R.  R.  Co.  v.  O'Brien,  119  U.  S.  99, 
7  Sup.  Ct.  118,  30  L.  Ed.  299.  Authority  of 
an  agent  to  ascertain  merely  the  existence  or 
nature  of  a  claim  implies  no  authority  to 
adjust  the  claim,  or  to  make  admissions 
binding  on  the  principal.  I  think,  however, 
that  the  error  In  admitting  this  testimony 
should  not  work  a  reversal,  because  the  con- 
ductor in  his  testimony,  while  denying  that 
he  made  the  statement  attributed  to  him  by 
the  plaintiff,  practically  admitted  and  ex- 
plained the  acts  embraced  in  the  alleged 
statement.  He  testified  that  he  did  attach 
his  engine  and  tender  to  a  car  at  Gray 
Court,  on  which  there  were  some  negroes 
and  live  stock,  and  did  take  the  car  into 
Laurens,  leaving  the  passengers  in  the  woods, 
where  tie  wreck  occurred.  This  testimony 
was  given  by  the  conductor  with  the  explana- 
tion that  he  was  forbidden  to  carry  passen- 
gers on  an  engine;  and  that  he  merely  took 
up  the  box  car  on  his  way  to  Laurens  to  get 
a  shanty  car  and  return  for  his  passengers. 
Under  these  circumstances,  the  testimony  of 
Nelson  as  to  the  conductor's  statements  to 
him,  though  incompetent,  was  harmless. 

The  sixth  exception  complains  of  error  in 
the  following  instruction,  given  In  connection 
with  plaintiff's  third  request:  "I  charge  you 
that  Now  that  means  this,  gentlemen  of 
the  jury:  That  where  a  passenger  is  on  a 
railroad  train  and  gets  hurt,  and  it  is  shown 
that  he  is  hurt  on  the  railroad  train,  then 
the  presumption  Is  that  it  was  done  through 
the  negligence  of  the  railroad  company;  but 
when  the  railroad  company  shows  that  it 
was  not  through  its  negligence,  but  some- 
thing that  it  couldn't  help,  not  held  under 
the  law  as  being  negligence,  then  that  pre- 
sumption of  negligence  gives  way,  done  away 
with."  This  language  must  be  taken  in  con- 
nection with  the  request  itself,  which  had 
explicitly  limited  the  presumption  of  negli- 
gence from  the  fact  of  injury  on  a  railroad 
train  to  injury  received  from  an  "agency  or 
instrumentality  of  the  railroad  company."  In 
view  of  this  language  of  the  request,  it  can- 
not be  assumed  that  the  jury  were  so  inat- 
tentive as  not  to  understand  that  wheii  the 
circuit  Judge,  in  the  same  connection,  spoke 
of  a  passenger  getting  hurt  on  a  railroad 
train  he  meant  hurt  by  the  railroad's  agency 
or  Instrumentality. 

The  following  instruction,  given  at  request 
of    plaintiff,    taken    alone,    stated    the   law 


against  the  defendant  too  broadly:  ''If  an 
engineer  willfully  or  Intentionally  fails  or 
refuses  to  see  a  passenger  at  a  flag  station, 
the  passenger  may  recover  punitive  damages. 
Also  if  a  conductor  promises  to  hold  the 
train  and  does  not."  Many  emergencies  may 
be  Imagined  which  would  make  it  the  imper- 
ative duty  of  a  conductor  not  to  stop  for  a 
passenger's  signals  at  a  flag  station,  or  to 
disregard  his  promise  to  hold  a  train  for  a 
passenger;  and  if  the  Instruction  stood  alone 
it  would  require  a  reversal.  But  in  other 
portions  of  the  charge  the  circuit  Judge  gave 
the  instruction  with  clearness  and  elabora- 
tion that  all  the  conditions  and  emergencies 
were  to  be  considered  .in  deciding  whether  It 
was  the  duty  of  the  conductor  to  take  plain- 
tiff up,  or  to  stop  on  his  signals.  Consider- 
ing the  entire  charge  on  this  subject  we  do 
not  think  the  Jury  could  have  been  misled. 

(92  S.  C.  180) 

BENBOW  et  al.  v.  HARVIN  et  aL 

(Supreme  Court  of  South  Carolina.     Aug.  7, 

1912.) 

1.  E3VIDENCB  (8  178*)— Best  and  Six^ondabt 

BVlDENCB— ]>EEDS. 

Where  plaintiff  gave  defendant  W.  notice 
to  produce  a  deed  from  the  alleged  common 
source  of  title  to  B.,  and  there  was  proof  that 
W.,  on  a  former  trial,  had  testified  that  the 
original  deed  was  lost,  plaintiff  was  entitled  to 
introduce  a  copy  thereof  from  the  records  to 
show  a  common  source  of  title. 

[E3d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  580-594;   Dec.  Dig.  (  17a*] 

2.  Evidence  (|  177*)— Best  and  Seoondabt 
Evidence— Declarations. 

Where  plaintiff  claimed  that  defendant  W. 
held  title  under  a  common  source,  having  been 
sworn  as  a  witness  for  plaintiff,  and  testified 
that  he  claimed  under  a  particular  deed,  and 
that  it  was  given  in  settlement  of  a  partition 
suit,  he  could  have  been  interrogated  as  a  wit- 
ness, or  his  declarations  as  to  the  source  of  his 
title  would  have  been  admissible  without  the 
deed  or  a  copy. 

[Ejd.  Note.— For  other  cases,  see  Ehridence, 
Cent.  Dig.  §§  557,  570-579;    Dec.  Dig.  §  177.*] 

3.  Quieting  Title  (§  44*)— Soitbcb  of  Title 
—Evidence. 

That  plaintiff  sought  to  show  title  in  her 
devisor  by  adverse  possession  did  not  prevent 
her  from  deraigning  her  title  through  a  common 
source;  she  being  entitled  to  prove  title  in 
herself  in  as  many  ways  as  she  could. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  §i  89-92;   Dec  Dig.  §  44.*] 

4.  Evidence  (§  271*)  —  Lbttebs  to  Third 

PeBSO  N8— DBCLARATIO  NS. 

On  an  issue  as  to  whether  defendant  W. 
and  plaintiff  claimed  title  from  a  common 
source,  a  letter  written  foy  W.  to  a  magistrate 
in  the  neighborhood  of  the  land,  stating  that 
he  claimed  under  a  deed  from  such  common 
source,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1068-1079,  1081-1104;  Dec.  Dig. 
f  271.*] 

5.  EMdence  ((  208*)  —  ADinssiOH  —  Coic- 

PLAINT. 

In  a  suit  to  quiet  title,  the  summons  and 

complaint,  signed  by  defendant  W.  as  attorney 

I  for  plaintiffs  against  the  alleged  common  source 
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of  title,  was  admissible  to  show  a  common  source 
of  title,  and  also  that  at  that  time  W.,  as  such 
attorney,  claimed,  and  that  the  common  source, 
under  whom  the  other  defendants  in  the  action 
claimed,  admitted,  that  all  the  land  north  of  a 
certain  branch  belonged  to  plaintiflTs  ancestor, 
and  this  though  the  summons  and  complaint 
were  not  of  record  in  the  court,  and  there  was 
no  proof  that  it  had  ever  been  served ;  W.  hav- 
ing testified  that  the  deed  under  which  he 
claimed  was  made  in  settlement  of  the  suit. 

[EM.  Note. — ^For  other  cases,  see  £)vidence, 
Cent  Dig.  ($  713-725;    Dec.  Dig.  t  208.*] 

6.  Trial  ($  2d*)  —  Rkicakks  of  Judg»— EJt- 

FECT. 

Where  a  stenographer,  offered  to  prove  the 
testimony  of  defendant  W.  at  a  prior  trial, 
failed  to  identify  hid  notes,  a  suggestion  by  the 
court  that  defendant  be  put  on  the  stand  as 

glaintiff's  witness,  and  th&t  plaintiff  would  not 
e  bound  by  what  he  said,  meant  only  that 
plaintiff  might  prove  the  facts  to  be  otherwise 
than  as  testified  by  the  defendant,  and  was 
therefore  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {$  80-S4,  608;   Dec.  Dig.  {  20.*] 

7.    WltNESSES    (§    400*)— ADVBB8B    WITNEB&— 

Testimont— Conclusiveness. 

While  a  party  who  calls  his  adversary  as 
a  witness  may  not  impeach  or  contradict  him, 
he  is  not  concluded  by  his  testimony,  and  may 
prove  the  facts  to  be  otherwise  than  as  testified 
by  him. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1268,  1269;    Dec.  Dig.  (  400.*] 

8.  Quieting  Title  (§  47*)— Common  Soubce. 

When  plaintiff  in  a  suit  to  quiet  title 
traced  her  title  to  the  common  source  from 
which  defendant  W.  claimed,  plaintiff  made  a 
prima  facie  case  which  required  submission  to 
the  jury  of  the  issue,  Who  had  the  better  title 
from  the  common  source? 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  §§  95-OT;   Dec.  IMg.  (  47.*] 

9.  Evidence  (§  121*)— Res  Gestjbb— Trustees 
-Declarations. 

Where  the  rights  of  the  parties  to  certain 
land  had  vested  under  a  trustees'  partition,  the 
declarations  of  the  trustees  and  their  instruc- 
tions to  the  surveyor  at  the  time  of  that  di- 
vision were  admissible  as  res  gestte  to  explain 
their  acts;  but  neither  the  acts  nor  declara- 
tions of  the  trustees  in  making  a  second  divi- 
sion over  20  years  afterwards  were  competent 
to  affect  the  rights  which  vested  under  the 
first  division. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  $§  303,  307-338,  1117,  1119;  Dec. 
Dig.  S  121.*] 

10.  Appeal  and  E)rror  ((  1066*)— Review- 
Instructions— Prejudice. 

An  instruction  that,  under  a  trust  deed, 
the  trustees,  in  dividing  the  estate,  could  give 
some  parties  in  interest  personal  property  and 
others  real  estate  was  not  prejudicial  to  de- 
fendants, because  there  was  no  evidence  that 
such  a  division  was  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (  4220;   Dec.  Dig.  f  1066.*] 

Appeal  froDd  Common  Pleas  Circuit  Court 
of  Clarendon  County;  G^.  E.  Prince,  Judge. 

•*To  be  officially  reported." 

Action  by  Joel  Benbow  and  others  against 
J.  R.  Harvin  and  others.  Judgment  for 
plaintiffs,  and  defendant  H.  Lu  B.  Wells  ap- 
peals.    Affirmed. 


Lee  &  Moise,  of  Sumter,  for  appellant. 
Charlton  Du  Pont,  of  Manning,  for  respond- 
ents. 

HYDRICK,  J.  In  the  year  1838  Amor- 
intha  L.  Anderson,  widow  of  Thomas  Ander- 
son, being  about  to  contract  matrimony  with 
J.  R.  Thames,  executed  a  marriage  settle- 
ment, wherein  she  conveyed  to  trustees  her 
interest  in  the  estate  of  her  deceased  hus- 
band, in  trust  for  her  sole  use  during  her 
life,  and  at  her  death,  Thames  surviving,  to 
divide  the  same  into  two  parts,  and  distrib- 
ute one  part  among  her  three  daughters  by 
Anderson,  or  the  survivor  or  survivors  of 
them,  the  issue,  if  any,  of  any  deceased 
daughter  taking  the  parent's  share,  and  to 
permit  Thames  to  use  the  other  part  during 
his  life,  and  at  his  death  to  divide  the  same 
among  her  daughters,  the  same  as  the  other 
half.  Other  provisions  of  the  deed,  depend- 
ing on  contingencies  which  did  not  happen, 
need  not  be  recited. 

Mrs.  Thames  died  about  1872.  Emeline, 
one  of  her  daughters,  had  married  Bochette, 
and  died,  leaving  issue.  The  other  two  sur- 
vived. Ellen  T.  had  married  Harvin,  and 
had  children.  The  other,  Sarah,  never  mar- 
ried at  all.  About  1873,  after  the  death  of 
Mrs.  Thames,  the  trustees  divided  a  tract 
containing  271  acres  between  her  daughters 
and  Thames,  but,  so  far  as  the  evidence'' 
shows,  left  no  record  of  that  division,  and 
from  their  failure  to  do  so  this  litigation  and 
its  principal  difficulties  arose. 

There  is  testimony  tending  to  prove  that 
the  trustees  went  upon  the  land,  and,  be- 
ginning at  a  point  on  the  southern  boundary, 
and  about  midway  thereof,  ran  a  line  through 
the  tract  approximately  north,  which  divided 
it  into  two  halves,  and  assigned  the  eastern 
half  to  Thames,  and  divided  the  western 
half  among  the  two  daughters  and  the  Bo- 
chette  heirs,  giving  each  of  the  daughters 
a  third  and  the  Bochette  heirs  together  a 
third  of  that  half,  and  that  the  northern- 
most tract  of  that  half,  containing  45  acres, 
nearly  all  of  which  lies  north  of  Duck 
branch,  which  extends  entirely  across  the 
whole  tract  from  east  to  west,  w^s  assigned 
to  Sarah  Anderson.  This  is  the  division 
which  the  defendants  contend  was  made. 

On  the  other  hand,  there  is  evidence  tend- 
ing to  show  that  they  began  on  the  eastern 
boundary  and  ran  a  line  westward  across, 
or  at  least  partly  across,  the  tract,  and  along 
and  near  Duck  branch,  and  that  all  the  land 
north  of  that  branch  was  assigned  to  Sarah 
Anderson;  and  this  is  the  contention  of  the 
plaintiff. 

The  plaintiff,  who  claims  as'  devisee  of 
Sarah  Anderson,  proved  by  a  number  of 
witnesses  that  her  devisor  had  possession 
of  the  land  north  of  Duck  branch  for  from 
15  to  17  years  before  her  death.  She  devised 
her  estate,  without  particularly  describing  it. 
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to  her  sister,  Mrs.  Harvin,  for  life,  and,  at 
her  death,  to  the  plaintiff,  who  is  a  dau^^ter 
of  Mrs.  Harvin. 

Sarah  Anderson  died  in  1892;  Thames  died 
in  1898;  and  Mrs.  Harvin  died  in  1907.  Aft- 
er the  death  of  Thames,  the  original  trnstees 
being  dead,  their  successors  undertook  to 
make  a  second  division.  The  evidence  is  not 
clear  whether  they  undertook  at  that  time 
to  make  a  new  division  of  the  entire  tract, 
or  whether  they  simply  divided  the  part 
which  had  been  assigned  to  Thames  in  the 
first  division  between  the  Bochette  heirs  and 
Mrs.  Harvin;  Miss  Anderson  being  then 
dead.  But  there  is  in  evidence  a  plat,  dated 
March  2,  1899,  of  the  whole  tract,  which  is 
divided  thereon  into  six  parcels;  and  the 
surveyor  certifies  on  the  plat  that  it  was 
made  according  to  the  instructions  of  J.  P. 
Brock  and  R.  R.  Dingle,  who  were,  according 
to  the  testimony,  acting  as  trustees,  being 
the  heirs  and  successors  of  the  original  trus- 
tees. This  plat  shows  a  north  and  south 
line,  which,  the  def^dants  contend,  was  the 
line  made  by  the  trustees  at  the  first  divi- 
sion, and  which  divided  the  tract  into  the 
two  halves,  one  of  which  was  divided  among 
the  two  daughters  and  the  Bochette  heirs, 
and  the  other  assigned  to  Thames.  On  a 
tract  of  45  acres  in  the  northwest  comer  of 
tills  plat  is  the  notation,  **8et  off  to  Miss 
Sarah  Anderson,"  and  the  tract  east  of  it, 
and  lying  mostly  north  of  Duck  branch,  is 
marked,  *'set  off  to  Mrs.  B.  T.  Harvin/' 

The  defendants  concede  the  plaintifiTs  right 
to  recover  the  45  acres  which  was  so  *'set 
off"  to  her  devisor;  but  the  plaintiff  con- 
tends that  this  was  not  the  first  division 
made,  and  that,  under  the  first  division, 
Sarah  Anderson  took  all  the  tract  north  of 
Duck  branch. 

Another  complication  arises  from  the  fact 
that,  after  the  death  of  Sarah  Anderson  in 
1892,  and  while  Mrs.  Harvin  was  in  posses- 
sion of  her  share  as  life  tenant  under  her 
will,  the  Bochette  heirs,  by  the  defendant 
Wells,  as  their  attorney,  brought  suit  against 
Mrs.  Harvin  for  partition  of  the  Sarah  An- 
derson land,  presumably  on  the  supposition 
that  she  had  only  a  life  estate  therein,  and 
that  upon  her  death  it  went  to  Mrs.  Harvin 
and  the  Bochette  heirs  under  the  deed  of 
trust  In  that  complaint,  which  is  signed 
by  the  defendant  Wells,  as  plaintiff's  attor- 
ney, the  share  of  Sarah  Anderson  is  describ- 
ed as  containing  100  acres,  more  or  less,  and, 
according  to  the  evidence  and  the  boundaries 
given  in  that  complaint,  it  comprised  all  of 
the  original  tract  north  of  Duck  branch. 
That  suit  resulted  in  a  compromise,  by  which 
Mrs.  Harvin  conveyed  to  the  defendant  Wells 
and  J.  F.  Bochette,  whose  Interest  Wells  ac- 
quired afterwards,  71  acres  of  the  tract, 
which,  according  to  the  plat  made  for  Wells 
and  Bochette,  and  dated  January  6,  1898, 
lies  wholly  north  of  Duck  branch,  and  which 
includes  not  only  the  45  acres,  which,  the 


defendants  contend,  was  originally  set  off 
to  Sarah  Anderson,  and  which  they  concede 
the  plaintifTs  right  to  recover,  but  26  acres 
more  of  the  land  north  of  Duck  branch. 
Mr.  Wells  is  in  possession  of  this  71-acre 
tract,  and  the  other  defendants,  the  heirs  of 
Mrs.  Harvin,  are  in  possession  of  the  re- 
mainder of  the  tract  north  of  Duck  branch. 

The  plaintiff  brought  this  action  to  recover 
all  the  land  north  of  Duck  branch.  She  bas- 
es her  right  to  do  so  upon  two  grounds:  (1) 
Because  that  was  the  land  set  off  to  Sarah 
Anderson  in  1873  as  her  share  of  her  moth- 
er's estate  under  the  trust  deed;  but,  if  not, 
then  (2)  that  her  devisor  had  acquired  title 
thereto  by  adverse  possession  for  more  than 
10  years  before  her  death.  The  Jury  found 
for  plaintiff  all  the  -land  north  of  Duck 
branch.    The  defendant  Wells  alone  appeals. 

[1,2]  For  the  purpose  of  proving  a  com- 
mon source  of  title,  plaintiff  gave  the  defend- 
ant Wells  notice  to  produce  the  deed  to  the 
71  acres  from  Mrs.  Harvin  to  him  and  Bo- 
chette. Upon  his  failure  to  produce  it,  and 
after  further  laying  the  foundation  by  prov- 
ing that  he  had  said,  at  a  former  trial  of 
the  case,  that  the  original  was  lost,  plaintiff 
was  allowed  to  introduce  a  copy  from  the 
record.  We  see  no  possible  ground  for  ap- 
pellant's objection  to  the  copy.  The  failure 
to  produce,  after  notice,  gave  plaintiff  the 
right  to  introduce  secondary  evidence.  Be- 
sides, Mr.  Wells  is  a  party  to  the  action,  and 
his  declaration  that  the  deed  was  lost  was 
sufficient  to  admit  secondary  evidence  of  its 
contents  on  that  ground.  Furthermore,  he 
was  afterwards  sworn  as  a  witness  for  plain- 
tiff, and  testified  that  he  claimed  the  land 
under  that  deed,  and  that  it  was  given  in 
settlement  of  the  partition  suit  above  men- 
tioned. He  could  have  been  interrogated  as 
a  witness,  or  his  declarations  as  to  the  source 
of  his  title  would  have  been  admissible,  even 
without  the  deed  or  the  copy.  Every  man  is 
presumed  to  know  the  source  of  his  title. 

[3, 4]  The  fact  that  plaintiff  also  sought  to 
show  title  in  her  devisor  by  adverse  posses- 
sion cannot  affect  the  question,  because  she 
had  the  right  to  prove  title  in  herself  in  as 
many  ways  as  she  could.  There  was  there- 
fore no  error  in  admitting  in  evidence  a  let^ 
ter  from  defendant  Wells  to  a  magistrate  in 
the  neighborhood  of  the  land,  in  which  he 
stated  that  he  held  it  under  a  deed  from  Mrs. 
Harvin. 

[6]  Nor  was  there  error  in  admitting  the 
summons  and  complaint,  signed  by  Mr.  Wells, 
as  attorney  for  the  Bochette  heirs,  as  plain- 
tiffs, against  Mrs.  Harvin.  It  was  compe- 
tent, because  it  tended  to  show  common 
source  of  title;  and  the  complaint  also  tend- 
ed to  show  that  at  that  time  Mr.  Wells,  as 
attorney  for  the  Bochette  heirs,  claimed,  and 
that  Mrs.  Harvin,  under  whom  the  other  de- 
fendants In  this  action  claim,  admitted,  that 
all  the  land  north  of  Duck  branch  had  be- 
longed to  Sarah  Anderson.     As  Mr.   Wei  is 
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was  only  the  attorney  for  the  plaintiffs  in 
that  snit  in  making  that  claim,  it  might  not 
operate  as  an  estoppel  against  him,  and  it 
was  not  claimed  that  It  did;  but  it  was  ney- 
ertheless  competent  evidence,  because  it  tend- 
ed to  show  that  his  contention  in  this  action, 
that  Sarah  Anderson  never  owned  or  had 
possession  of  more  than  the  45  acres  in  the 
northwest  comer  of  the  plat  in  evidence,  is 
Inconsistent  with  the  contention  he  made  for 
the  Bochette  heirs,  and  of  which  he  was  a 
beneficiary.  It  is  Immaterial  that  the  sum- 
mons and  complaint  admitted  in  evidence 
was  not  a  record  of  the  court,  or  that  there 
was  no  evidence  that  it  had  ever  been  serv- 
ed, because  Mr.  Wells  testified  that  the  deed 
on  which  he  relied  was  made  in  settlement 
of  that  suit  The  objection  that  the  com- 
plaint in  that  case  does  not  describe  the 
property  in  dispute  in  this  action  is  without 
foundation  In  fact  There  is  abundant  evi- 
dence that  it  does;  and  Mr.  Wells  himself 
testified  that  it  was  the  same. 

[I,  7]  The  plaintiff's  attorney  attempted  to 
prove  the  stenographer's  typewritten  notes  of 
the  testimony  given  by  Mr.  Wells  at  a  previ- 
ous trial,  for  the  purpose  of  introducing  it  in 
evidence;  but  the  stenographer  failed  to 
identify  his  notes.  Thereupon  his  honor 
suggested  that  he  put  Mr.  Wells  on  the  stand 
as  his  witness.  Plaintiff's  attorney  remark- 
ed that  he  did  not  like  to  put  up  an  adverse 
party.  His  honor  replied  that  he  would  be 
his  witness  only  to  a  certain  extent,  and  he 
would  not  be  bound  by  what  he  said.  It  is 
objected  that  this  remark  was  prejudicial  as 
detracting  from  the  weight  of  Mr.  Welfs'  tes- 
timony, and  as  intimating  to  the  jury  that  it 
was  not  binding  on  plaintiff.  There  was  no 
error  in  the  remark.  While  a  party  who 
calles  his  adversary  as  a  witness  makes  him 
his  witness  to  the  same  extent  that  he  nmkes 
any  other  person  whom  he  calls  as  a  witness, 
Btill  he  is  no  more  concluded  by  the  testi- 
mony of  his  adversary  than  he  would  be  by 
the  testimony  of  any  other  witness  whom  he 
might  call.  But  just  as  in  the  case  of  any 
other  witness,  having  called  him,  he  may  not 
Impeach  him  or  contradict  him;  but  he  may 
prove  the  facts  to  be  otherwise  than  as  he 
testifies  them  to  be.  State  v.  McKay,  89  8. 
C.  284,  71  S.  B.  85&  And  that  is  all  his  hon- 
or meant,  and  there  was  no  ground  for  the 
jury  to  draw  any  other  inference  from  what 
lie  said. 

[1]  It  would  be  a  useless  oonsumption  of 
time  to  discuss  the  six  grounds  upon  which 
appellant  contends  that  the  court  erred  in 
refusing  to  grant  his  motion  for  nonsuit. 
When  plaintiff  traced  her  title  by  competent 
evidence  to  the  same  source  from  which  ap- 
pellant claimed,  she  made  a  prima  facie  case 
which  required  the  submission  to  the  jury 
of  the  issue,  Who  has  the  better  title  from 
the  common  source? 

[I]  Appellant  complains  that  the  court  re- 


fused to  allow  a  witness  to  testify  to  decla- 
rations made  by  the  trustees  and  the  survey- 
or at  the  second  division.  His  honor  ruled 
that  any  declarations  made  by  the  trustees 
who  made  the  first  division,  and  their  in- 
structions to  the  surveyor,  were  admissible; 
but  that,  as  the  rights  of  the  parties  had 
vested  under  that  division,  the  declarations 
of  the  trustees  who  made  the  second  division, 
or  their  instructions  to  the  surveyor,  who 
made  the  plat  in  evidence,  at  the  time  of 
the  second  division,  were  not  admissible. 
This  ruling  was  correct  The  declarations  of 
the  trustees  and  their  instructions  to  the 
surveyor  at  the  time  of  the  first  division 
were  admissible  as  part  of  the  res  gestBB. 
They  were  explanatory  of  their  acts.  But 
neither  the  acts  nor  the  declarations  of  the 
trustees  who  made  the  second  division,  over 
20  years  afterwards,  were  competent  as  evi- 
dence to  affect  rights  which  had  vested  un- 
der the  first  division.  Therefore  his  honor 
rightly  ruled  that  the  plat  made  in  March, 
1899,  at  the  time  of  the  second  division,  was 
not  admissible  as  evidence  of  the  first  divi- 
sion. 

[10]  It  is  not  contended  that  the  court  erred 
in  charging  that  under  the  trust  deed  the 
trustees  could,  in  dividing  the  estate,  give 
some  of  the  parties  in  interest  personal  prop- 
erty and  the  others  real  estate,  when  there 
was  no  evidence  that  any  such  division  was 
made.  If  there  was  error  in  this  respect, 
which  is  not  conceded,  it  was  clearly  not 
prejudicial. 

The  real,  and  practically  the  only,  issue 
in  the  case  was :  What  property  was  set  off 
to  Sarah  Anderson  at  the  first  division?  The 
court  distinctly  and  repeatedly  instructed  the 
jury  that  plaintiff  was  entitled  to  recover 
that,  and  only  that,  so  far  as  her  dalm  un- 
der Sarah  Anderson's  will  was  concerned. 
And  the  appellant  practically  conceded  at  the 
trial  that  she  was  so  entitled.  The  verdict 
establishes  the  facts  according  to  plaintiff's 
contention. 

Affirmed. 

GARY,  0.  X,  and  WOODS,  J.,  concur. 
WATTS  and  FBASE2R,  JJ.,  did  not  hear  this 
case. 

(IM  Ctau  4S2) 
RAY  V.  HARItlS. 
(Supreme  Ooort  of  Georgia.     July  11,  1912.) 

(Byttabu9  hv  <Ae  Court,) 
Limitation  or  Actions  (S  25*)— Notb  and 

MOBTOAOB. 

A  debtor  executed  a  promissory  note  and 
a  mortgage  to  secaze  the  same.  The  note  was 
not  under  seal;  but  the  mortgage  was  exe- 
cuted under  seal.  The  note  and  mortgage  were 
separately  executed,  and  were  two  separate  and 
distinct  instmrnents,  though  contained  on  the 
same  sheet  of  paper.  Suit  was  brought  on  the 
note  more  than  o  years;  but  within  20  years, 
after  its  maturity,  and  copies  of  the  note  and 
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of  the  mottcage  were  attached;  and  it  was  al- 
leged that  the  note  and  mortgage  were  a  part 
of  the  same  transaction,  and  that  a  reference 
in  the  mortgage  to  the  note  as  being  secured 
by  it  constituted  an  acknowledgment,  under 
seal,  of  the  debt  represented  by  the  note. 
There  was  no  prayer  for  the  foreclosure  of  the 
mortgage.  Held  that,  as  the  note  showed  on  its 
face  that  the  action  upon  it  was  barred  by  the 
statute  of  limitations,  there  was  no  error  in 
sustaining  a  demurrer  to  the  petition  on  that 
ground.  Allen  v.  Glenn,  87  Oa.  414,  13  S.  E. 
665. 

[Ed.  Note. — ^For  other  cases,  see  Limitation 
of  Actions,  Gent  Dig.  H  11&-131;  Dec.  Dig. 
126.*] 

K£TOT  from  Superior  Gourt,  Grawford 
GoQnty;    W.  H.  Felton,  Judge. 

Action  by  B.  H.  Ray  against  E.  F.  Harris, 
Jr.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Affirmed. 

L.  D.  Moore,  of  Macon,  for  plaintiff  in  er- 
ror. R.  H.  Gulverhouse  and  A.  J.  Danelly, 
both  of  Knoxville,  for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


a38  GkL  419) 

GASTLEN  T.  J.  W.  STAFFORD  &  SONS. 

(Supreme  Gourt  of  Georgia.     July  11,  1912.) 

(Syllahiu  hy  the  Court.) 

APFBAL   and    EBBOB    (I  977*)  —  DiSGBETION — 

New  TBiAii— Allowance. 

There  was  no  abuse  of  discretion  in  grant- 
ing a  first  new  trial  in  tais  case.  Giv.  Gode 
1910,  I  6204. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  3800-3865;  Dec.  Dig.  § 
977.*] 

Error  from  Superior  Gourt,  Upson  Gounty; 
Robt  T.  Daniel,  Judge. 

Action  between  Mrs.  A.  H.  Gastlen  and  J. 
W.  Stafford  &  Sons.  From  an  order  grant- 
ing the  latter  a  new  trial,  the  former  brings 
error.     Affirmed. 

Robt  L.  Bemer,  of  Macon,  for  plaintiff  in 
error.  G.  J.  Lester,  of  BamesTllle,  and  Per- 
sons &  Persons,  of  Forsyth,  for  defendant  In 
error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


(138  Ga.  880) 

EAST  ATLANTA  LAND  GO.  t.  MOWER 

et  al. 

HURT  V.  SAME. 
(Supreme  Gourt  of  Georgia.     July  11,   1912.) 

(ByUaluM  l^y  the  Court.) 

1.  Afpkal  and  Ebbob  (S  323*)  —  Pabtibs — 
Joint  Pabtibs. 

Where  an  action  is  brought  against  two 
persons,  and  each  files  a  separate  demurrer, 
both  of  which  are  overruled,  each  party  has  the 
right  to  except  to  the  overruling  of  the  sepa- 


rate demurrer  filed  by  him,  and  to  file  a  sepa- 
rate bill  of  exceptions.  If  he  so  desires. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §§  1798-1805;  Dec.  Dig.  i 
323.*] 

2.  Pleading  (§'  308*)  — Exhibits  — Muni- 
ments OF  Title— Statutobt  Provisions. 

Glvil  Gode  1910,  %  6541,  which  requires 
that  copies  of  contracts,  obligations  to  pay,  or 
other  writings  which  constitute  the  basis  or 
cause  of  action,  or  the  relief  prayed  for,  should 
be  incorporated  in  or  attached  to  the  petition, 
only  applies  where  the  instrument  sued  on  con- 
stitutes the  cause  of  action,  or  the  basis  of  the 
relief  prayed. 

(a)  The  plaintiffs  alleged  themselves  to  be  the 
owners  of  the  property  appurtenant  to  the 
parks  dedicated  and  to  have  an  easement  in 
such  parks,  and  the  object  of  the  suit  is  to 
protect  such  easement  The  easement  is  claim- 
ed by  virtue  of  a  dedication  of  the  parka  to 
the  public  use.  In  such  a  case,  copies  of  the 
plaintiffs'  muniment  of  title  are  not  required 
to  be  attached  to  the  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  ((  935-941;    Dec.  Dig.  |  308.*] 

3.  Pasties  (§  14*)— Plaintiffs— Joindeb. 

Where  a  number  of  people  have  a  common 
interest  in  the  result  of  a  suit,  they  can  all 
join  in  an  action  to  assert  their  rights,  and  the 
parties  being  so  joined  does  not  make  the  case 
open  to  the  objection  that  there  is  a  misjoinder 
of  parties  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Gent  Dig.  {§  13,  16,  17%;   Dec.  Dig.  \  14.*J 

4.  Dedication  (S  19*)  —  Easements  (§(  15, 
61*)— Rights  Acquieed— Pbotection— Es- 
toppel. 

Where  a  petition  deariy  shows  that  cer^ 
tain  lots  within  an  incorporated  city  were  sold 
by  the  original  owners  for  residence  purposes 
with  reference  to  a  plat  showing,  not  only  the 
residence  lots,  but  certain  parks  described 
thereon,  which  were  intended  to  be  dedicated 
to  the  public  use,  this  would  constitute  a  dedi- 
cation of  the  parks  to  the  public  use,  if  the 
parks  were  accepted  by  the  public. 

(a)  Persons  who  originally  bought  residence 
lots  adjacent  thereto  with  reference  to  such 
plats,  and  their  grantees,  would  have  an  ease- 
ment in  such  parks  so  dedicated. 

(b)  Such  persons  could  join  in  an  equitable 
petition  to  restrain  the  original  owners  of  the 
lots  and  parks,  and  their  grantees,  from  selling; 
or  otherwise  disposing  of  or  incumbering  such 
parks,  and  to  have  a  final  decree  declaring  the 
parks  to  be  public  parks,  subject  to  public  use, 
and  the  petitioners  and  their  assigns  to  have 
an  easement  in  the  same,  without  interference 
on  the  part  of  the  grantors  or  their  assigns. 

(c)  If  the  residence  lots  of  plaintiffs  were 
sold  by  the  original  owner  to  the  original  pur^ 
chasers  with  reference  to  the  plats  containing  a 
description  of  the  parks,  such  original  owner 
and  his  grantees  are  estopped  from  setting  up 
a  claim  adverse  to  the  right  of  private  in- 
dividuals who  originally  so  purchased  and  their 
grantees,  or  to  the  public,  to  the  use  of  the 
parks. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  M  35,  37-47;  Dec.  Dig.  §  19;* 
Easements,  Cent.  Dig.  ((  41^-58,  102^  130>144, 
148;   Dec.  Dig.  ((  15,  61.*] 

Error  from  Superior  Court,  Fnlton  Gounty; 
W.  D.  Ellis,  Judge. 

Action  by  W.  K.  Mower  and  others  against 
the  East  Atlanta  Land  Company  and  anoth- 
er. Judgment  for  plaintiffs,  and  defendants 
East  Atlanta  Land  Company  and  A.  B.  Hurt 
separately  bring  error.     Affirmed. 


*For  other  oases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Payne,  Lltfle  ft  Jones,  of  Atlanta,  for 
plaintiffs  in  error.  Hines  ft  Jordan*  of  At- 
lanta, for  defendants  in  error. 

HILL,  J.  [1]  The  plaintiffs  in  error  in  the 
two  cases  herein  dealt  with  were  Joint  de- 
fendants in  the  same  suit  in  the  court  below. 
Each  of  them  filed  a  separate  general  de- 
murrer in  the  case,  both  of  which  demurrers 
were  overruled  by  the  court,  and  the  defend- 
ants below  filed  separate  bills  of  exception  to 
the  Judgment  overruling  each  separate  de- 
murrer. A  motion  was  made  in  this  court  in 
each  case  to  dismiss  the  bill  of  exceptions, 
on  the  grounds:  (1)  That  it  did  not  soSi- 
ciently  appear  in  what  case  the  bill  of  ex- 
ceptions was  sued  out,  and  who  were  the 
parties  to  the  suit;  (2)  that  the  other  code- 
f endant  in  the  case  below,  who  is  separately 
excepting,  was  not  made  a  party  to  the  bill 
of  exceptions;  (3)  that  the  case  below  could 
not  be  split  up  and  two  separate  bills  of  ex- 
ceptions filed.  There  is  no  merit  in  any  of 
the  grounds  of  the  motion  to  dismiss,  and 
the  motion  is  accordingly  overruled.  Where 
an  action  is  brought  against  two  defendants, 
and  each  files  a  separate  demurrer,  both  of 
which  are  overruled,  each  party  has  the 
right  to  test  the  ruling.  If  one  of  them  files 
a  bill  of  exceptions  on  the  overruling  of  his 
demurrer,  there  is  no  method  toown  to  the 
law  by  which  the  other  defendant  can  com- 
pel him  to  include  in  his  bill  of  exceptions 
an  assignment  of  error  on  the  overruling  of 
the  demurrer  of  such  second  defendant. 
Therefore,  where  one  defendant  files  such  a 
bill  of  exceptions,  and  does  not  assign  error 
on  the  overruling  of  the  demurrer  of  the 
other  defendant,  either  the  Judgment  last 
mentioned  would  stand  as  final  against  such 
other  defendant,  because  no  exception  was 
taken  to  it,  or  else  such  defendant  must 
have  the  right  to  except  and  test  the  ques- 
tion* Whatever  might  be  the  ruling  on  the 
writ  of  error  upon  the  overruling  of  the  one 
demurrer,  the  Judgment  so  rendered,  even 
though  one  of  reversal,  would  not  in  all 
cases  set  aside  or  affect  the  judgment  ren- 
dered on  the  demurrer  of  the  other  defend- 
ant. See,  in  this  connection,  Tate  v.  Goode 
et  al.,  135  Ga.  738,  70  S.  E.  571,  33  L.  R.  A. 
(N.  S.)  310.  In  order  that  each  defendant 
may  exercise  his  right  to  except  to  the  over- 
ruling of  a  separate  demurrer  filed  by  him, 
he  must  have  the  right  to  file  a  separate  bill 
of  exceptions,  if  he  so  desires. 

[2]  2.  One  ground  of  the  demurrer  is  that 
the  plaintiffs  have  not  attached  to  the  peti- 
tion "any  exhibit  of  any  alleged  deed  or  plat 
mentioned  in  said  petition,"  and  that  this  is 
necessary  in  order  properly  to  put  defend- 
ants on  notice.  It  is  insisted  that  cc^ies  of 
the  plats  and  deeds  should  be  attached  to 
the  petition,  so  as  to  enable  the  court  to  de- 
termine whether  or  not  the  plat  would  show 
such  a  designation  of  the  places  as  parks  as 
would  be  equivalent  to  a  dedication.     Our 


Civil  Code  1910,  |  5541,  declares:  "Copies  of 
contracts,  obligations  to  pay,  or  other  writ- 
ing should  be  incorporated  in  or  attached  to- 
the  petition  in  all  cases  in  which  they  con- 
stitute the  cause  of  action,  or  the  relief  pray- 
ed for  must  be  based  thereon."  This  section, 
which  is  relied  upon  in  support  of  the  de- 
murrer, has  no  application.  It  has  applica- 
tion only  where  the  original  of  the  copy 
which  is  to  be  attached  to  the  declaration 
constitutes  the  cause  of  action,  or  the  basis 
of  the  relief  prayed  for.  Here  neither  the 
deeds,  nor  the  plats  or  maps,  constitutes  the 
cause  of  action,  or  the  basis  of  the  relief 
prayed  for.  The  basis  of  the  present  cause 
of  action  is  the  dedication,  and  the  relief 
sought  under  it,  and  not  the  plats  or  deeds. 
These  are  probably  some  of  the  evidences  of 
the  dedication,  but  not  the  dedication  itself, 
and  surely  the  evidence  is  not  required  to  be 
attached.  In  31  Cyc.  556,  557,  it  is  said: 
"In  many  states  it  is  required  that,  when  a 
pleading  is  founded  on  a  written  instrument, 
the  original  or  a  copy  thereof  must  be  at- 
tached to  or  filed  with  the  pleading.  But 
no  contract  or  other  instrument  need  or 
should  be  filed  or  annexed  which  is  not  the 
foundation  of  the  action  or  defense*  There- 
fore instruments  which  are  merely  to  be 
used  as  evidence  do  not  generally  fall  with- 
in the  statute.  Instruments  other  than  those 
contemplated  by  the  statutes  need  not  and 
cannot  be  set  up  as  exhibits  under  the  stat- 
ute." 

The  petition  alleges:  "Said  company  rep- 
resented to  the  original  purchasers  of  said 
lots  that  said  parts,  known  as  the  Mesa, 
Triangle,  and  the  Delta,  were  parks,  and 
would  always  be  kept  as  such,  and  that  no 
one  could  ever  build  in  front  of  the  owners 
of  lots  fronting  on  said  parks.  On  this  rep- 
resentation of  said  company,  said  original 
purchasers  of  said  lots  bought  the  same  from 
said  company,  paying  therefor  high  prices, 
by  reason  of  said  parks  being  in  front  ot 
said  lots;  and  said  original  purchasers  and 
their  vendees  have  constructed  costly  resi- 
dences thereon,  which  they 'would  not  have 
done,  but  for  the  fact  that  said  company 
had  dedicated  said  parks  to  the  public,  and 
assured  the  original  purchasers  that  the 
same  would  always  be  used  for  that  pur- 
pose." And  in  an  amendment  it  was  alleged: 
"Said  dedication  consisted  in  said  company's 
laying  off  said  land  into  lots,  streets,  and 
parks,  making  maps  shov^g  said  lots, 
streets,  and  parks,  and  thereafter,  at  public 
auction  sale  of  said  lots  and  at  private  sales, 
making  sales  of  said  lots  with  reference  to 
said  maps,  and  by  representing  to  the  pur- 
chasers of  said  lots  at  said  sales  that  said 
plats  of  ground  were  parks  for  public  use 
and  enjoyment" 

It  will  therefore  be  seen  that  the  basis  of 
the  suit  is  the  dedication.  And  the  evidence 
of  the  dedication,  as  set  out  in  paragraph  8 
of  the  petition,  was  "announced  in  public  and 
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in  private,  and  in  newspapers  in  advertising 
said  lots  for  sale,  and  by  representation  on 
plats  of  said  property."  Even  if  the  maps 
and  deeds  were  the  basis  of  tbe  action,  and 
it  was  necessary  to  attach  copies,  a  perfect 
description  of  the  parks  is  made,  and  their 
location  with  reference  to  the  lots  of  land 
of  the  plaintiffs  is  given,  In  the  petition,  in 
which  the  boundaries  of  each  is  stated,  so 
that  the  defendant  is  put  as  substantially  on 
notice  as  to  the  property  alleged  to  be  dedi- 
cated as  if  the  plans  and  maps  were  attach- 
ed. The  plaintiffs  allege  themselves  to  be 
the  owners  of  the  property  appurtenant  to 
the  parks  dedicated,  and  to  have  an  ease- 
ment in  such  public  parks,  and  the  object  of 
the  suit  is  to  protect  such  easement  The 
easement  is  claimed  by  virtue  of  a  dedica- 
tion of  the  parks  to  the  public  use.  In  such 
a  case,  copies  of  the  plaintiffs'  muniment 
of  title  are  not  required  to  be  attached  to 
the  petition. 

[3]  3.  As  the  same  questions  are  involved 
in  both  cases,  they  will  be  considered  to- 
gether. In  view  of  the  amendment  to  the 
plaintiffs'  petition  in  the  court  below,  it  will 
be  necessary  to  consider  only  two  questions 
presented  by  the  record:  (a)  Whether  there 
was  a  misjoinder  of  parties  plaintiff  in  the 
case,  as  insisted  by  the  plaintiffs  in  error, 
(b)  Whether  the  petition  shows  specifically 
such  facts  as  would  create  a  dedication  by 
the  Bast  Atlanta  Land  Company  of  the  park 
property  described  therein  to  the  plaintiff 
and  the  public  for  park  purposes.  We  are 
clearly  of  the  opinion  that  there  was  no 
misjoinder  of  parties.  The  rule  seems  to  be 
well  settled  that,  where  a  number  of  people 
have  a  common  interest  in  the  result  of  a 
suit,  they  can  join  in  an  action  to  assert 
their  rights. 

In  the  case  of  Blaisdell  v.  Bohr,  68  Ga. 
56,  it  was  held  that  '*a  bill  is  not  multifar- 
ious  because  all  of  the  defendants  are  not 
interested  in  all  of  the  matters  contained  in 
the  suit  It  is  sufficient  if  each  party  has 
an  interest  in  some  matter  in  the  suit  which 
is  common  to  all,  and  that  they  are  con- 
nected with  the  others,"  and  "all  persons 
who  are  directly  or  consequentially  interested 
in  the  event  of  the  suit  are  properly  made 
parties  to  a  bill  in  equity,  so  as  to  prevent 
a  multiplicity  of  suits  by  or  against  parties 
at  once  or  successively  affected  by  the  orig- 
inal case."  And  in  discussing  that  case,  on 
page  61,  Justice  Crawford  said:  '*There  was 
in  this  whole  transaction  but  a  single  sub- 
ject-matter— ^the  23  shares  of  stock.  How 
and  where  the  liability  will  fall,  and  what 
shall  be  the  final  determination  as  to  the 
rights  of  these  parties,  are  not  the  questions. 
All  the  parties  are  connected  with  it  in  the 
conveyance  from  the  alleged  true  owner. 
They  may  all  be  heard,  and  their  rights  and 
liabilities  settled  in  this  one  suit,  and  the 
«7hole  matter  finally  adjudicated.  Burchard 
V.  Boyce,  21  Ga.  6;    Wynne  v.  Lumpkin,  35 


Ga.  208;  Mitford  ft  Tyler,  271-273;  Dan. 
Ch.  PL  and  Pr.  334;  Story's  Equity  PI.  271, 
271a.  *  *  *  All  persons  who  are  directly 
or  consequentially  interested  in  the  event  of 
the  suit  should  be  made  parties.  Persons 
are  often  necessary  parties  defendant  to  a 
suit,  'not  because  their  rights  may  be  di- 
rectly affected  by  the  decree,  if  obtained,  but 
because,  in  the  event  of  the  plaintiff  succeed- 
ing in  his  object  against  the  principal  de- 
fendant, that  defendant  will  thereby  acquire 
a  right  to  call  upon  him,  either  to  reimburse 
him  the  whole  or  part  of  plaintiff's  demand, 
or  to  do  some  act  towards  reinstating  the  de- 
fendant in  the  situation  he  would  have  been 
in  but  for  the  success  of  the  plaintiff's 
claim.'  This  is  done  to  avoid  a  multiplicity 
of  suits,  and  requires  the  parties  who  may 
thus  be  consequentially  Uable  to  be  brought 
in  the  first  instance  before  the  courts,  that 
all  the  liabilities  may  be  adjudicated  and  set- 
tled in  one  proceeding.  1  Dan.  OIl  PI.  and 
Pr.  §  283." 

In  the  case  of  Conley  r.  Bucft,  100  Ga.  187, 
28  S.  E.  97,  Justice  Fish  (now  Chief  Justice) 
goes  very  exhaustively  into  the  subject  and 
cites  a  great  number  of  authorities  to  sus- 
tain the  ruling  there  made.  It  was  there 
stated  and  ruled  on  page  187  of  100  Ga., 
and  page  97  of  28  &  EL,  that  "an  equitable 
petition  by  a  judgment  creditor  against  the 
defendant  in  execution  and  others  alleged, 
in  substance,  that  they  had  all  entered  into 
a  conspiracy  to  defeat  the  collection  of  the 
debt  upon  which  the  judgment  was  founded, 
Chat  the  common  object  of  all  the  conspira- 
tors was  to  'hide'  and  'cover  up,'  in  the 
names  of  the  co-conspirators  other  than  the 
defendant  in  execution,  property  which  real- 
ly belonged  to  him,  and  that  in  pursuance  of 
this  object  various  deeds  had  been  executed 
purporting  to  convey  specified  parcels  of 
realty  to  these  co-conspirators,  which  in  fact 
belonged  to  the  judgment  debtor;  the  par- 
ticulars in  each  instance  being  set  forth. 
The  petition  prayed  for  the  cancellation  of 
the  various  conveyances  which  were,  for  the 
reasons  stated,  alleged  to  be  fraudulent,  and 
for  a  judgment  subjecting  all  the  property 
to  the  petitioner's  execution.  Held,  that  this 
petition  was  not  demurrable  as  failing  to 
set  forth  an  equitable  cause  of  action,  nor 
as  being  multifarious,  nor  for  want  of  suf- 
ficient fullness  in  stating  wherein  the  alleged 
fraudulent  acts  of  the  several  defendants 
consisted."  Also  see  100  Ga.  109,  28  S.  B. 
97,  et  seq.,  where  numerous  authorities  are 
cited  with  approval. 

In  16  Cyc.  248,  citing  a  number  of  author- 
ities,  including  Georgia  cases,  it  is  stated 
that:  "In  order  to  permit  a  joinder  of  plain- 
tiffs, it  is  not  essential  that  their  demands 
should  be  joint  It  is  sufficient  if  they  are 
all  interested,  although  distinctly,  in  the  sub- 
ject-matter and  in  the  object  to  be  attain- 
ed. Indeed,  a  common  interest  in  the  object 
to  be  attained  may  in  itself  be  sufficient  to 
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■nstain  the  Joinder,  as  where  seyeral  prop- 
erty owners  unite  to  prevent  the  collection 
of  an  illegal  tax,  or  the  nnlawtnl  use  of  the 
street  on  which  their  property  abuts.  Plain- 
tiffs having  distinct  interests,  hut  whose  ti- 
tles are  derived  from  a  conunon  source,  may 
unite  in  a  bill  to  protect  against  an  attack 
reaching  that  common  source.  The  fact  that 
the  injury  to  each  is  caused  by  the  same 
act  has  been  held  to  afford  a  sufBcient  con- 
nection to  maintain  a  joint  suit.  It  is  also 
held  that  the  plaintiflii  may  Join,  although 
their  interests  be  separate,  where  the  relief 
sought  by  each  involves  the  same  question, 
requires  the  same  evidence,  and  leads  to  the 
same  decree."  See,  also,  6  Pom.  Eq.  Jur.  ( 
882;    Dart  v.  Orme,  41  6a.  377. 

In  People's  National  Bank  v.  Cleveland, 
117  Qa.  908,  016,  44  S.  B.  20,  24,  it  was  said: 
'The  rule  is  well  established  that  where 
there  is  one  connected  interest,  centering  ih 
the  point  in  issue,  or  one  common  point  of 
litigation,  so  that  the  Joinder  tends  to  pre- 
vent multiplicity  of  suits,  unconnected  par- 
ties may  Join  in  an  action." 

It  is  alleged  in  the  petition  of  W.  K.  Mow- 
er and  others  (15  in  number)  that  the  East 
Atlanta  Land  Company  was  the  owner  of  a 
certain  tract  of  land  in  the  city  of,  Atlanta, 
known  as  "Inman  Park'*;  that  said  com- 
pany graded  and  beautified  the  tract  of  land, 
laid  it  off  into  streets,  parks,  and  lots,  and 
sold  many  of  the  lots  to  plaintiffs  and  oth- 
ers for  residence  lots;  that  said  company 
dedicated  certain  parks  in  said  Inman  Park 
to  the  public  use  and  enjoyment  of  the  pub- 
lic, among  which  were  Mesa  Park,  the  Tri- 
angle, and  the  Delta;  that  said  dedication 
consisted  of  said  company's  laying  off  said 
land  into  lots,  streets,  and  parks,  making 
maps  showing  said  lots,  streets,  and  parks, 
and  thereafter  sold  said  lots  at  public  auc- 
tion and  at  private  sales,  making  said  sales 
of  lots  with  reference  to  said  maps,  and  by 
representing  to  the  purchasers  of  said  lots 
at  such  sales  that  said  plats  of  ground  were 
parks  for  public  use  and  enjoyment;  that 
all  of  petitioners  are  residents  of  said  In- 
man Park,  and  own  and  reside  on  lots  there, 
and  have  enjoyed  the  use  and  benefit  of  said 
parks  ever  since  they  became  residents  of 
Inman  Park;  that  the  East  Atlanta  Land 
Company  represented  to  the  original  pur- 
chasers of  said  lots  that  said  parks  were 
parks,  and  would  always  be  kept  as  such, 
and  that  no  one  could  ever  build  in  front 
of  the  owners  of  lots  fronting  on  the  parks, 
and  it  was  on  this  representation  of  the  com- 
pany that  the  original  purchasers  bought 
lots,  paying  high  prices  by  reason  of  the 
parks  being  in  front  of  said  lots,  and  con- 
structed costly  residences  thereon,  which 
they  would  not  have  done,  but  for  tiie  dedi- 
cation and  assurance  that  the  parks  would 
always  be  used  for  that  purpose;  that  on 
March  26|  1896,  the  defendant  conveyed  to 


Alfred  A.  Glazier  by  deed  the  park  known 
as  the  "Mesa,"  who  afterwards  on  April  26, 
1896,  conveyed  said  park  by  deed  to  Mrs. 
Annie  E.  Hurt  (one  of  the  defendants) ;  that 
Mrs.  Annie  E.  Hurt  has  never  taken  posses- 
sion of  or  improved  same  by  erecting  struc- 
tures thereon,  or  fencing  the  same,  but  it 
has  remained  a  public  park,  covered  with 
grass,  trees,  shrubbery,  etc,  and  has  been  en- 
Joyed  as  s,uch  by  the  plaintiffs  and  other 
residents  of  Inman  Park;  that  Mrs.  Annie 
E.  Hurt  is  the  wife  of  Joel  Hurt,  who  was 
and  is  the  president  of  the  East  Atlanta 
Land  Company,  and  its  chief  promoter; 
that  Mrs.  Annie  E.  Hurt  knew  of  the  dedi- 
cation of  the  parks  to  public  use  and  enjoy- 
pent  at  the  time  she  bought  said  portion  of 
Mesa  Park  from  Glazier,  etc. ;  that  the  com- 
pany is  offering  to  sell  the  two  parks  known 
as  the  Delta  and  the  Triangle  for  places  for 
the  erection  of  stores,  houses,  or  any  other 
purpose,  etc.;  that  unless  enjoined  defend- 
ants will  create  a  cloud  upon  the  title  of  the 
plaintiffs  and  the  public  to  said  parks;  that 
the  sale  of  a  portion  of  the  Mesa  to  Annie 
E.  Hurt  constituted  a  cloud  upon  the  title  of 
the  plaintiffs  and  the  public  to  the  park 
known  as  the  "Mesa";  and  that  after  a  ti- 
tle is  acquired  by  prescription,  and  the  evi- 
dence to  establish  the  dedication  of  the  land 
as  a  public  park  has  been  destroyed,  the  pur- 
chasers will  sell  or  improve  same  and  de- 
stroy the  park.  Plaintiffs  pray:  (a)  That 
defendants  be  restrained  and  enjoined  from 
selling,  or  otherwise  disposing  or  incumber- 
ing, the  parks  known  as  "Mesa,"  "Delta," 
and  "Triangle";  (b)  that  the  parks  may  be 
declared  by  final  decree  to  be  public  parks, 
and  their  character  as  such  confirmed,  and 
the  evidence  thereof  spread  upon  the  rec- 
ords of  the  court;  (c)  that  the  cloud  upon 
the  title  of  petitioners  and  the  public  to  the 
park  known  as  "Mesa"  may  be  removed  by 
the  decree  of  the  court,  and  that  the  park 
may  be  declared  as  a  public  park,  etc. 

From  these  allegations  it  appears  that 
such  a  community  of  interest  exists  between 
the  plaintiffs  i*"  the  court  below  as  that  they 
could  sue  jointly  in  order  to  enforce  the  al- 
leged rights  they  have,  and,  this  being  true, 
the  petition  is  not  open  to  the  objection  that 
there  is  a  misjoinder  of  parties  plaintiff. 
Every  one  who  bought  an  interest  in  that 
property,  if  bought  as  alleged  in  the  petition, 
has  an  easement  in  those  parks;  and  where 
an  infringement  of  the  rights  of  the  pur- 
chaser or  purchasers  is  shown,  it  affects  the 
rights  of  all  who  are  so  situated,  and  all 
such  may  join  in  a  biU  to  assert  their  rights. 
And  neither  the  plaintiffs,  nor  the  public, 
could  be  deprived  of  the  rig^t  to  the  enjoy- 
ment of  the  use  of  the  parks,  if  the  lots 
were  sold  under  the  circumstances  alleged 
in  the  petition  and  amended  petition  of  the 
plaintiffs.  The  plaintiffs  could  not  be  de- 
prived of  the  full  enjoyment  of  the  parks, 
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if  there  has  been  a  de^catlon  and  acceptance 
of  the  parks  on  their  part,  and  on  the  part 
of  the  public. 

[4]  4.  Does  the  petition  aver  specifically 
sudh  facts  as  wonld  create  a  dedication  by 
the  East  Atlanta  Land  Company  of  the  three 
parks  described  in  the  petition  to  the  plain- 
tiffs and  to  the  public  use?  Did  the  petition 
show  that  the  lots  were  sold  with  reference 
to  the  plats,  and  that  the  parks  as  described 
in  the  petition  were  represented  on  the  plat 
at  the  time  of  the  sale?  Properly  construed, 
we  think  the  petition  shows  clearly  that  the 
sale  of  the  lots  was  according  to  the  plat, 
the  substance  of  which  was  fully  set  forth, 
and  if  the  parks  were  described  or  outlined 
on  the  plat,  and  the  land  was  sold  with  ref-> 
erence  thereto,  then  this  would  constitute  a 
dedication  of  the  parks  to  public  or  to  pri- 
vate use,  as  the  case  may  be,  or  both,  by  the 
owner.  It  appears  from  the  petition  that 
the  East  Atlanta  Land  Company  was  the 
owner  of  a  certain  tract  of  land,  now  con- 
stituting that  certain  residence  district  in 
the  city  of  Atlanta  known  as  "Inman  Park," 
with  the  lots,  streets,  and  parks  mapped  up- 
on it.  These  lots,  abutting  upon  the  streets 
and  parks,  were  sold  by  the  company  to  the 
plaintiffs  and  others,  and  a  valuable  con- 
sideration paid  therefor — a  higher  considera- 
tion, it  is  alleged,  by  reason  of  the  dedica- 
tion of  the  parks.  Civil  Code  1910,  f  4171, 
declares:  "If  the  owner  of  lands,  either  ex- 
pressly or  by  his  acts,  dedicates  the  same  to 
public  use,  and  the  same  is  so  used  for  such 
a  length  of  time  that  the  public  accommoda- 
tion or  private  rights  might  be  materially 
affected  by  the  interruption  of  the  enjoy- 
ment, he  cannot  afterwards  appropriate  it 
to  private  purposes." 

This  case  has  been  treated  as  one  of  dedi- 
cation; but,  correctly  speaking,  there  can  be 
no  dedication  to  a  private  use.  "Dedication 
is  the  setting  apart  of  land  for  the  public 
use."  1  Elliott  on  Roads  and  Streets,  §  122, 
and  cases  cited;  Ford  v.  Harris,  95  Ga.  100, 
22  S.  E.  144.  But,  whether  it  is  a  case  of 
dedication  to  a  public  or  to  a  private  use, 
the  plaintiffs  are  asserting  their  right  to  an 
easement  in  the  parks  in  controversy,  and 
the  result  is  the  same  to  the  plaintiffs,  so 
far  as  their  ri^^t  to  an  easement  in  the 
parks  is  concerned.  In  the  view  we  take 
of  the  case,  if  the  lots  were  sold  with  refer- 
ence to  the  plats,  which  contained  a  delinea- 
tion of  the  parks,  and  the  original  purchas- 
ers bought  with  reference  thereto,  the  seller 
is  estopped  from  setting  up  a  claim  adverse 
to  the  right  of  private  individuals,  or  their 
assigns,  who  so  bought,  or  to  the  right  of  the 
public  to  use  the  parks,  If  there  has  been  a 
dedication  and  acceptance.  1  Elliott  on 
Roads  and  Streets,  S  146;  Schreck  v.  Blun, 
131  Ga.  489,  62  S.  E.  705;  Mayor,  etc.,  of 
Macon  r.  Franklin,  12  Ga.  239.  And  see 
Bouvier's  Law  Diet  "Estoppel  in  Pais,"  and 
cases  cited. 


In  3  Dillon  on  Mun.  Corp.  (5th  Ed.)  S  1107, 
it  is  said:  "Consummated  intent  on  the  part 
of  the  owner  to  dedicate  is  all  that  is  re- 
quired, and  such  intent  may  l>e  shown  by 
parol  evidence  of  declarations  and  of  acts  in 
pals  which  unequivocally  establish  it.  It 
may,  we  think,  truly  be  affirmed  that  the 
doctrines  of  our  law  on  this  subject,  as  fash- 
ioned and  settled  by  Judicial  tribunals,  though 
In  many  respects  seemingly  anomalous,  are 
characterized  by  practical  wisdom,  and  are 
beneficent  in  their  operation.  Rightfully  ap- 
plied, they  work  no  injury  to  the  supposed 
dedicator,  since  they  draw  the  line  ^th  en- 
lightened and  considerate  care  between  a 
Just  measure  of  his  rights  on  the  one  hand 
and  the  rights  of  the  public  on  the  other." 
See,  also.  Savannah,  etc.,  R.  Co.  v.  Shiels, 
33  Ga.  601(4);  Schreck  v.  Blun,  131  Ga. 
489,  62  S.  E.  705.  In  1  Elliott  on  Roads  and 
Streets  (3d  Ed.)  §  128,  it  is  said:  "Dedica- 
tion may  be  established  against  the  owner  of 
the  soil  by  showing  that  he  has  platted  the 
ground,  representing  streets  and  alleys  on 
the  plat,  and  has  sold  lots  with  reference  to 
it,  or  by  showing  that  he  has  adopted  a  map 
or  plat  made  by  public  officers,  or  other  per- 
sons, or  by  showing  that  he  has  sold  lots 
describing  them  as  bounded  by  a  street  or 
road.  •  •  •  Ordinarily,  the  sale  of  a  sin- 
gle lot  with  reference  to  the  plat  will  com- 
plete the  dedication."  As  to  express  and  im- 
plied dedications,  see  same  volume  of  this 
work,  section  133  et  seq. 

Private  corporations,  having  the  right  to 
own  and  deal  with  land,  usually  have  power 
to  dedicate  roads  and  streets,  or  the  like,  to 
the  public  use.  This  is  usually  true,  so  long 
as  it  does  not  interfere  with  the  purposes  for 
which  the  company  was  incorporated.  1  El- 
liott on  Roads  and  Streets,  (  101;  13  Cyc. 
442;  Macon  v.  Franklin,  12  Ga.  239.  The 
doctrine  of  dedication  of  parks  and  public 
squares  to  the  public  use  has  been  extended 
and  applied  so  as  to  give  the  public  an  ease- 
ment in  parks  and  squares  in  cities  and  vil- 
lages, and  this  dedication  may  be  effected 
in  the  same  way  as  in  the  case  of  streets  and 
highways.  3  Dillon  on  Mun.  Corp.  (5th  Ed.) 
§(  1095,  1096,  and  cases  cited.  "R.  Graves 
platted  a  tract  of  land  as  building  lots,  sell- 
ing some  of  them  by  reference  to  such  plat 
On  this  plat  was  a  small  section  marked  'An- 
nette Park,  now  belonging  to  R.  Graves.' 
Held,  that  such  section  thereof  became  a 
public  park  by  dedication."  Bayonne  v.  Ford, 
43  N.  J.  Law,  292.  In  the  case  of  Abbott  v. 
Mills,  8  Vt  521,  526,  23  Am.  Dec.  222,  Wil- 
liams, J.,  said:  '*It  is  customary  in  laying 
out  towns,  particularly  when  it  is  contem- 
plated that  they  will  be  places  of  business, 
to  lay  out  a  square  or  common,  and  to  lo- 
cate building  lots  bordering  thereon.  And 
these  lots  acquire  an  increased  value  in  con- 
sequence of  their  location.  If  a  village  is 
built  up,  and  individuals  b*iy  these  lots, 
erect  buildings,  and  conmience  the  establish- 
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ing  of  a  village,  and  make  it  a  common  center 
for  the  business  of  the  town,  the  other  lands 
in  town  rise  In  value,  of  which  the  proprie- 
tors have  all  the  advantage.  It  would  then 
be  the  height  of  injustice,  and  contrary  to 
every  principle  of  good  faith,  to  permit  these 
proprietors  to  derive  this  advantage,  and 
then  frustrate  the  expectations  held  out,  by 
resuming  the  lands  thus  set  apart,  and  at  a 
value  greatly  enhanced  in  consequence  of 
their  having  been  thus  set  out." 

In  Weger  v.  Delran,  61  N.  J.  Law,  224, 
226,  S9  Atl.  730,  it  is  said:  '*Bechtold  had 
purchased  a  tract  of  land  which  Included  the 
locus  in  quo;  that  he  had  made  a  map  of 
It,  laying  it  off  by  streets  into  blocks;  that 
he  named  It  'Plan  of  Beohtold's  Fourth  Ad- 
dition to  the  Town  of  Progress';  that  all 
the  blocks  except  the  locus  in  quo  were  di- 
vided into  numbered  lots;  that  It  was  dis- 
tinguished from  the  other  blocks  by  a  dif- 
ferent coloring,  by  the  delineation  of  trees 
and  paths,  and  by  a  rough  representation  of 
a  fountain  in  the  center;  that  he  had  litho- 
graphed copies  of  the  map  made.  •  •  • 
Although  the  map  did  not  designate  this 
block  in  words  as  a  'square'  or  'park,'  yet 
it  contained  persuasive  evidence  that  it  was 
intended  for  a  different  use  than  that  to 
which  the  other  blocks  were  designed  to  be 
put,  and  from  Bechtold's  acts  and  declara- 
tions, which  were  admissible  evidence,  there 
was  the  plain  Inference  capable  of  being 
drawn  that  he  Intended  to  dedicate  the 
block  to  public  use,  as  was  found  by  the  trial 
judge,  in  accordance  with  the  cases  in  this 
state  respecting  the  dedication  of  lands  to 
public  uses."  See,  to  the  same  effect.  Mor- 
row V.  Highland  Grove  Traction  Co.,  219  Pa. 
619,  623,  624,  69  Atl.  41,  42  (123  Am.  St  Rep. 
677),  where  it  was  said,  quoting  from  a  pre- 
vious decision:  "Property  may  be  dedicated 
for  public  use  by  plans  indicating  that  pur- 
pose. Such  dedication  becomes  irrevocable 
when  the  Interest  of  third  persons  is  acquir- 
ed by  sale  of  lots  or  acceptance  for  the  pub- 
lic by  public  use  or  municipal  action.  Accept- 
ance by  the  public  need  not  be  Immediate, 
but  may  be  made  when  public  necessity  or 
convenience  arises.  As  a  corollary  to  this 
proposition,  it  follows  that  It  is  not  neces- 
sary that  the  public  use  the  entire  property 
dedicated.  Any  public  use  of  a  part  of  the 
property,  indicating  a  purpose  to  accept  the 
gift,  fixes  the  public  right  to  the  whole. 
When  the  public  right  has  been  acquired,  it 
cannot  be  lost  by  nonuser  or  by  municipal 
action  not  expressly  authorized  by  law. 
Any  occupation  of  the  property  inconsistent 
with  the  public  right  is  a  nuisance,  and  no 
length  of  time  will  legalize  a  public  nui- 
sance." 

In  Archer  v.  Salinas  City,  93  Oal.  43,  60, 
28  Pac.  839,  841  (16  L.  IL  A.  145),  Harri- 
son, J.,  said:  "The  word  'park,'  written  up- 
on a  block  of  land  designated  upon  a  map. 


is  as  significant  of  a  dedication,  and  of  the 
use  to  which  the  land  is  dedicated,  as  is 
the  word  'street,'  written  upon  such  map. 
The  word  carries  with  itself  the  Idea  of  an 
open  or  Inclosed  tract  of  land  for  the  com- 
fort and  enjoyment  of  the  inhabitants  of 
the  city  or  town  in  which  It  is  located,  and 
is  so  defined  by  lexicographers.  In  Eng- 
land, the  word,  when  applied  to  an  inclosed 
tract  of  land  in  the  country,  has  a  different 
signification,  and  signifies  that  the  lands  in- 
closed are  the  private  grounds  of  the  pro- 
prietor. In  this  country,  too,  a  man  may 
inclose  his  own  land  and  style  it  a  park,  or 
give  that  name  to  his  place,  without  giving 
the  public  any  right  to  its  use,  for  in  such 
a  case  there  would  be  no  semblance  of  dedi- 
cation; but  the  meaning  of  a  word  is  to  be 
determined  by  the  circumstances  connected 
with  its  use.  In  London,  as  well  as  in  any 
city  in  this  country,  the  term  'park'  signi- 
fies an  open  space  Intended  for  the  recrea- 
tion and  enjoyment  of  the  public,  and  this 
signification  Is  the  same,  whether  the  word 
be  used  alone  or  with  some  qualifying  term, 
as  Hyde  Park,  or  Regent's  Park,  or,  as  in 
the  present  case,  'Central  Park.' " 

In  Price  v.  Plalnfield,  40  N.  J.  Law,  608,  it 
is  held:  "The  word  'park,'  written  upon  a 
block  on  a  map  of  dty  property,  indicates  a 
public  use,  and  conveyances  made  by  the 
owners  of  the  platted  land,  by  reference  to 
such  map,  operates  conclusively  as  a  dedica- 
tion of  the  block." 

Authorities  might  be  multiplied  to  the 
same  effect  It  follows,  from  what  has  been 
said,  and  in  view  of  the  amendments  filed 
by  the  plaintiffs,  that  the  trial  judge  did  not 
err  In  overruling  the  demurrers  filed  in  each 
of  the  cases  here  considered. 

Judgment  affirmed  in  both  cases.  All  the 
Justices  concur,  except  LUMPKIN,  J.,  dis- 
qualified. 

(138  Oa.  868) 
MOOB  V.  rAKLINGER. 
(Supreme  Court  of  Georgia.     July  10,  1912.) 

(8yllal>U9  by  ike  Court,) 

JnnaMBNT  (§  572*)-i-REs  Judioata— Natubb 
OF  Judgment— Deicubbxb  to  Petition. 
A  petition  was  filed  in  the  superior  court, 
which  alleged:  That  on  a  date  named  tlie 
plaintiff  liad  made  a  deed  to  defendants  **as 
trustees  to  sell  all  tliat  tract  or  parcel  of  land 
[describing  itl;  that  said  parcel  or  tract  of 
land  was  deeded  to  said  trustees  for  school  and 
church  purposes  [a  copy  of  the  deed  being  at- 
tached]. Petitioner  shows  that  the  purposes 
for  which  said  deed  was  made  have  failed,  and 
that  said  property  has  been  abandoned  for 
more  than  two  years.  Petitioner  asks  that 
said  deed  be  annulled,  and  the  title  to  said 
property  be  restored  to  him,  according  to  the 
law  governing  such  trustees,*'  and  that  process 
issue.  A  copy  of  the  deed  was  attached  to  the 
petition.  It  was  a  quitclaim  deed  from  the  peti- 
tioner to  the  defendants,  "trustees,"  for  the 
recited  consideration  of  $100.  It  set  out  no 
trust,  and  there  was  nothing  to  indicate  the 
existence  of  a  trust,  except  the  addition  of  the 
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word  "truateeB**  after  the  names  of  the  gran- 
tees. A  demurrer  was  filed  to  this  petition,  on 
the  ground  that  it  failed  to  state  a  cause  of 
action,  and  because  it  affirmatively  appeared 
from  the  petition  that  the  plaintiff  had  no  sort 
of  interest  in  the  property  described,  and  was 
not  entitled  to  a  right  of  action  for  the  recov- 
ery thereof.  The  demurrer  was  sustained,  and 
the  case  dismissed.  Later  tlie  plaintiff  filed 
another  petition,  alleging,  in  detail,  that  the 
deed  had  been  executed  for  the  purpose  of  hav- 
ing the  property  controlled  by  the  grantees  and 
used  for  school  and  church  purposes,  and  it 
was  understood. that  thej  were  to  have  no  ben- 
eficial interest  as  individuals,  but  should  hold 
the  property  in  trust  as  long  as  It  could  be 
used  for  the  purposes  mentioned,  and  the  deed 
was  executed  to  put  an  estate  in  them  for  that 
length  of  time  and  no  longer;  that  there  was 
no  consideration  paid;  that  the  property  was 
used  for  the  purposes  stated  for  a  time,  but 
had  been  abandoned  and  ceased  to  be  so  used, 
and  a  resulting  trust  to  the  petitioner  had 
arisen;  that  the  srantees  in  the  deed  had  aban- 
doned and  sold  the  property,  and  one  of  them 
had  the  proceeds  in  his  hands,  which  he  re- 
fused to  pay  to  the  plaintiff  on  demand,  and 
plaintiff  was  informed  that  the  others  made  no 
claim  upon  it  He  alone  was  sued.  The  de- 
fendants pleaded  that  the  subject-matter  of  the 
suit  was  res  adjudicata.  The  case  was  sub- 
mitted to  the  presiding  judge,  without  a  jury, 
and  he  sustained  the  plea.  Held^  that  this  was 
not  error.  Civ.  Code  1910,  §§  4335,  5943,  5820, 
4336,  4338;  24  Am.  &  Eng.  Enc  Law,  733, 
778,  780;  Fain  v.  Hughs,  108  Ga.  537,  33  S.  E. 
1012;  Greene  v.  Central  of  Georgia  R  Co., 
112  Ga.  859,  38  S.  E.  360;  Smith  v.  Smith,  125 
Ga.  83.  54  S.  E.  73:  Gunn  v.  James,  120  Ga. 
482,  48  S.  E.  148;  Dodson  v.  So.  Ry.  Co.,  137 
Ga.  583,  73  S.  E.  834. 

(a)  The  ruling  in  Steed  v.  Savage,  115  Ga. 
97,  41  S.  E.  272,  does  not  conflict  with  that 
here  made.  There  a  petition  was  filed  in  the 
nature  of  a  bill  of  interpleader.  It  was  held 
that,  in  the  absence  of  allegations  essential  to 
such  petition,  it  would  be  dismissed  on  general 
demurrer.  It  was  said  that  this  would  liot 
conclude  the  parties  thereto  on  any  matter, 
except  that  the  petition  did  not  authorize  the 
equitable  relief  prayed  for,  although  there  were 
some  allegations  which  might  have  been  appro- 
priate to  a  suit  to  recover  the  property. 

[Ed.  Note. — For  other  cases,  see  Judgmentt 
Cent  Dig.  f(  1047-1049;   Dec.  Dig.  (  572.*] 

Error  from  Superior  Court,  Fulton  Coon- 
ty;    J.  T.  Pendleton,  Judge. 

Action  by  W.  P.  Moor  against  A.  W.  Par- 
Unger.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    AfBrmed. 

Bell  &  Ellis,  of  Atlanta,  for  plaintiff  in  er- 
ror. J.  L.  Hopkins  &  Sons,  of  Atlanta,  for 
defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(138  Ga.  379) 

A.  J.  GOLDEN  &  SON  v.  0.  D.  SHAW  &  CO. 

(Supreme  Court  of  Georgia.     July  11,  1912.) 

(SyllahuM  hw  the  Couri.) 

Fraud  (|  43*)— Deceit— Sale  of  Land. 

In  an  action  for  damages,  instituted  Au- 
gust 31,  1909,  on  account  of  alleged  deceit 
{practiced  on  plaintiffs,  inducing  them  to  enter 
nto  a  written  contract  with  defendants,  the  pe- 
tition was  not  subject  to  general  demurrer,  on 


the  ground  that  no  cause  of  action  was  set  out, 
where  the  petition  alleged  the  following  in  sub- 
stance: On  September  5,  1905,  by  a  written 
contract  between  the  parties  of  that  date,  de- 
fendants sold  to  plaintiffs  their  entire  turpen- 
tine outfit,  located  in  a  designated  county  and 
district,  consisting  of  described  personal  prop- 
erty, and  all  their  timber  suitable  for  turpen- 
tine purposes.  Of  the  timber  included  in  the 
sale  there  designated  numbers  of  ''acres  of 
timber"  on  several  designated  lots  of  different 
named  persons.  The  contract  recited  the  num- 
ber of  acres  held  under  the  different  owners  of 
land  as  ranging  from  200  to  1,225  acres;  the 
aggregate  being  3,971  acres.  As  a  matter  of 
fact,  there  was  a  deficiency  in  the  number  of 
acres  of  timber  in  each  of  such  tracts,  on  ac- 
count of  the  land  having  been  cleared  and  put 
in  cultivation;  the  tot€u  deficiency  amounting 
to  764  acres.  The  price  paid  per  acre  Was 
$2.50,  and  the  loss  to  plaintiffs  by  reason  of 
the  deficit  in  acreage  was  $1,910.  During  the 
negotiations  which  finallv  culminated  in  the 
sale,  plaintiffs  made  inquiry  of  defendants,  on 
different  occasions,  as  to  whether  the  number 
of  acres  set  forth  in  the  different  leases  exhib- 
ited to  petitioners  and  afterwards  incorporated 
in  the  contract  "represented  the  number  of 
acres  of  timber  lands  in  each  instance,  exclu- 
sive of  all  clearings  and  cultivated  fields,  and 
petitioners  were  assured  by  the  defendants  that 
the  acres  so  mentioned  represented  only  tim- 
bered lands,  exclusive  of  that  cleared  or  in  cul- 
tivation.*' Petitioners  made  an  examination  of 
the  lands  in  the  best  possible  manner,  without 
an  actual  survey,  before  the  transaction  was 
actually  consummated  into  a  sale,  but  were  un- 
able, without  an  actual  survey,  to  determine, 
with  any  accuracy,  or  even  approximately, 
whether  the  acreage  as  set  forth  and  claimed 
b^  the  defendants  was  the  true  acreage  of  the 
timber  lands,  or  otherwise;  this  knowledge  be- 
ing exclusively  with  the  defendants,  and  in  their 
own  breast  and  keeping.  At  the  time  this  sale 
was  made,  when  petitioners  made  an  inquiry 
as  to  these  facts  above  set  forth,  defendants 
actually  knew  that  the  figures  representing  the 
acreage  given  and  set  forth  did  not  represent 
the  true  acreage  of  timber  lands,  but  repre- 
sented the  timber  lands  and  the  cleared  lands 
as  well.  Relying  upon  the  representations 
made  by  defendants  as  to  the  acreage  of  the 
timber  lands,  plaintiffs  acted,  and  were  thereby 
misled  into  making  the  purchase  above  describ- 
ed, believing  that  they  had  contracted  only  for 
timber  lands,  and  not  for  cleared  lands  that 
contained  no  timber;  and  the  failure  on  the 
part  of  the  defendants  to  deliver  them  the  to- 
tal amount  of  timber  purchased  has  resulted  in 
loss  and  damage  to  them.  See  Emlen  v.  Roper, 
133  Ga.  726,  66  S.  E.  934. 

(a)  In  regard  to  the  case  of  Martin  v.  Har- 
well, 115  Ga.  156,  41  S.  E.  686,  it  may  be  re- 
marked that  the  subject-matter  of  the  repre- 
sentations there  involved  was  in  part  the  qual- 
ity or  character  of  the  timber  on  certain  lands; 
and  that  the  decision  in  that  case  was  render- 
ed by  four  Justices,  and  is  not  such  a  binding 
precedent  as  requires  the  decision  to  be  recon- 
sidered or  modined  formally.  Therefore,  with- 
out finding  it  necessary  to  formally  overrule  or 
declare  a  modification  of  that  dedsion,  it  wiU 
not  be  extended  to  cases  of  the  present  char- 
acter. 

[Ed.  Note.— For  other  cases,  see  Fraud, 
Cent.  Dig.  §  37;   Dec  Dig.  i  43.*] 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  by  A.  J.  €k>lden  &  Son  against  C. 
D.  Shaw  &  Co.  From  an  order  sustaining  a 
demurrer  to  the  petition,  complainant  brings 
error.    Reversed. 


•For  other  cases  see  eune  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep*r  Indexes 
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W.  Q.  Harrison  and  W.  D.  Bale,  both  of 
Nashville,  for  plaintiff  in  error.  Hendricks 
k  Christian  and  J.  P.  Enightt  all  of  Nash- 
Tiiie,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  revenad.  All 
the  Justices  concur. 

ass  G«k. »» 

W.  E.  COLDWELL  CO.  t.  COWART. 
(Supreme  Court  of  Georgia.    May  18,  1912.) 

(SwUalmi  hy  ^^  Oowrt.) 

1.  Bbtoppbl  (I  78*)— Dquttafle  EbTOPPKL— 

Contracts. 

A  declaration  in  attachment'  alleged  in 
substance  as  follows:  An  owner  of  timbered 
land  sold  and  conveyed  the  cypress  and  hard- 
wood timber  located  thereon,  suitable  for  saw- 
mill purposes,  to  another  on  a  credit,  but  ex- 
pressed no  time  which  the  grantee  should  have 
within  which  to  cut  and  remove  such  timber. 
Two  years  would  have  been  a  reasonable  time 
therefor.  Some  time  thereafter  the  grantee 
desired  to  borrow  money  from  a  corporatiout 
which  was  a  dealer  in  lumber  and  hardwood, 
and  which  was  desirous  of  making  the  loan  on 
terms  that  would  be  advantageous  to  It  includ- 
ing the  purchase  of  the  product  of  the  saw- 
milL  The  company  was  unwilling  to  advance 
the  sum  to  the  grantee,  unless  he  could  secure 
from  the  grantor  and  transfer  to  it  as  security 
the  right  to  have  ten  years  in  which  to  cut 
and  remove  the  timber.  The  grantee  applied 
to  the  grantor  for  that  purpose.  The  grantor 
agreed,  orovided  a  certain  part  of  the  purchase 
money  snould  be  paid,  and  two  notes  of  equal 
amoont  should  be  given  by  the  grantee  for  the 
balance,  due  at  three  and  six  months,  respec- 
tively, and  that  the  corporation  woiud  agree 
to  assume  and  pay  such  notes,  llironffh  its 
officer  it  orally  agreed  to  do  uo*  The  adcntlon- 
al  grant  of  time  was  made  to  the  grantee,  and 
he  executed  the  notes,  and  transferred  the 
grant  to  the  corporation  as  security.  The  in- 
strument so  executed  recited  that,  whereas,  it 
was  agreed  that  the  purchaser  should  have  ten 
years  in  which  to  exercise  the  rights  conferred 
on  him,  and  this  was  omitted  from  the  "lease,** 
'it  is  now  agreed*'  that  he  shall  have  ten  years 
within  which  to  exercise  such  rights.  Subse- 
quently he  became  a  bankrupt,  and  the  grantor 
sued  the  corporation  on  its  parol  promise  to 
pav  the  notes  of  the  grantee.  Held  that,  in  a 
suit  against  the  company,  based  on  its  promise, 
such  recitals  did  not  estop  the  grantor  from  al- 
leging and  proving  that  in  fact  there  was  no 
mutake  in  the  ori^nal  agreement,  but  the 
grant  of  ten  years  within  which  to  exercise  the 
privilege  was  a  new  agreement,  and  the  con- 
sideranon  was  the  promise  of  the  defendant  to 
pay  the  notes  of  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {{  204-210;    Dec.  Dig.  i  7a*] 

2.   FSAUDB,    STJijrUTB   or    (I  23*)— AOBSBMXNT 

TO  Anbwkb  fob  Debt  of  ANOTHsa. 

Such  promise  was  one  to  answer  for  the 
debt  of  another  person,  and  was  within  the 
statute  of  trends. 

(a)  The  ground  of  demurrer  to  a  suit  on 
such  parol  promise,  setting  up  the  statute  of 
frauds,  shotud  have  been  sustained. 

[Bd.  Note.— For  other  cases,  see  iTrauds, 
Statute  of,  Cent  Dig.  H  18»  19;  Dec.  Dig.  | 
23.*] 

Error  from  Superior  Court,  Early  County ; 
W.  O.  Worrlll,  Judge. 
Action  by  J.  S.  Cowart  against  the  W.  E. 


Coldwell  Company.    Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

J.  S.  Cowart  brought  snit  by  attachment 
against  the  W.  E.  Coldwell  Company.  Aa 
amoided,  the  declaration  alleged  in  aub- 
stance  aa  follows:  On  July  16,  1906,  the 
plaintiff  sold  to  T.  A.  Bailey  all  the  cypresa 
and  hardwood  timber  suitable  for  sawmill 
purposes,  located  upon  certain  land,  for  the 
sum  of  $2,000,  for  which  credit  was  extend- 
ed. No  time  was  spedfled  in  which  to  cut 
and  remove  the  timber  from  the  land,  and 
therefore  only  a  reasonable  time  was  allow- 
ed. Two  years  would  have  been  a  reason- 
able time.  About  six  months  after  the  con- 
tract was  made,  and  before  any  of  the  tim- 
ber was  cut,  the  creditors  of  Bailey  were 
pressing  him.  The  Coldwell  Company  was  a 
dealer  in  lumber  and  hardwood  products, 
and  was  a  large  and  wealthy  company.  It 
desired  to  advance  to  Bailey  a  sufficient  sum 
to  enable  him  to  arrange  with  his  creditors, 
provided  he  would  mortgage  to  it  certain 
property  and  enter  into  a  contract  to  sell 
and  deliver  to  it  the  entire  output  of  his 
sawmill  at  a  price  which  would  be  very  prof- 
itable to  the  company.  After  negotiation, 
the  company  waa  unwilling  to  advance  the 
sum,  unless  Bailey  could  secure  from  the 
plaintiff  and  transfer  to  it  the  right  to  have 
ten  years  in  which  to  cut  and  remove  the 
timber.  In  order  to  carry  into  effect  this 
arrangement,  Bailey  approached  the  plaintiff 
with  a  request  to  sign  an  Instrument  giving 
to  him  ten  years  in  which  to  cut  and  remove 
the  timber.  The  plaintiff  agreed  to  thia, 
provided  that  he  should  be  paid  $580  of  the 
$2,000  purchase  money,  and  interest  then 
due^  and  that  for  the  remaining  $1,600  of 
the  purchase  price  two  notes  should  be  giv- 
en by  Bailey,  each  for  $750,  with  interest, 
due  three  and  six  months  after  date,  respec- 
tively, and  that  the  Coldwell  Company 
would  agree  to  assume  and  pay  these  notesr 
whether  Bailey's  business  or  arrangement 
with  the  company  proved  successful  or  not 
The  company  orally  agreed  to  assume  and 
pay  the  notes,  if  the  plaintiff  would  execute 
and  deliver  to  Bailey  an  instrument  In  writ* 
ing  giving  ten  years  In  which  to  cut  and  re- 
move the  timber;  it  being  In  contemplation 
of  the  parties  that  such  instrument  would 
be  at  once  transferred  by  Bailey  to  the  com- 
pany. The  plaintiff  executed  anch  an  instru- 
ment, and  delivered  it  to  one  James,  tor  the 
company,  as  waa  agreed,  but,  in  order  to 
more  perfectly  secure  the  payment  of  the 
notes,  inserted  in  the  paper  a  proviso  to  the 
effect  that,  if  the  notes  were  not  paid  at  ma- 
turity, the  instrument  should  be  void.  Plain- 
tiff was  informed  by  James,  acting  for  the 
company,  that  the  instrument  was  not  in  ac- 
cordance with  the  agreement,  and  waa  as- 
sured that,  inasmuch  as  the  company  waa 
perfectly  responsible^  no  security  was  nec- 
essary.   Bdieving  this  to  be  true,  he  re-ex- 
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ecuted  the  instrument,  omitting  the  proviso. 
He  was  under  no  legal  or  moral  duty  to  exe- 
cute such  an  instrument  prior  to  the  making 
of  the  promise  by  the  company,  there  having 
been  no  agreement  on  his  part  prior  to  that 
time  to  give  Bailey  any  fixed  time  in  which 
to  cut  and  remove  the  timber;  and  the  re- 
cital in  the  instrument  to  that  effect,  and 
that  the  time  In  which  the  timber  could  be 
cut  was  left  out  of  the  original  contract  by 
mistake,  was  not  true.  Such  recital  "was 
Inserted  merely  to  comply  with  what  plain- 
tiff and  said  Bailey  then  believed  to  be  a 
necessary  legal  form,  and  for  no  other  rea- 
son; and  this  was  well  known  to  the  de- 
fendant at  the  time  when  it  promised  to  pay 
said  notes,  and  when  said  instruments  were 
so  executed  and  delivered  by  plaintiff."  It 
was  added  that,  if  the  court  should  deem 
it  necessary,  the  Instrument  last  executed 
should  be  reformed  by  striking  from  it  the 
untrue  recital ;  and  it  was  alleged  that  Bai- 
ley recognized  the  truth  of  these  allegations, 
and  stood  ready  to  be  made  a  party  defend- 
ant and  to  consent  to  the  reformation.  It 
was  prayed  that,  if  it  should  be  necessary  to 
the  exercise  of  the  plaintiff's  rights,  this 
should  be  done.  The  instrument  thus  exe- 
cuted was  at  once  transferred  by  Bailey  to 
the  defendant  company  as  a  part  of  the  se- 
curity given  by  him  to  it,  along  with  other 
security,  and  a  contract  in  regard  to  cutting 
and  furnishing  lumber  to  it  Some  months 
Ikter  Bailey  became  a  bankrupt 

A  copy  of  the  instrument  referred  to  in 
the  plaintiiTs  declaration  is  as  follows: 
"Georgia,  Calhoun  County.  Whereas,  it  was 
agreed  between  J.  S.  Cowart  and  T.  A.  Bai- 
ley that  the  said  Bailey  would  have  ten 
years  within  which  to  exercise  the  powers 
and  rights  granted  to  him  on  a  certain  in- 
strument of  lease  from  J.  S.  Cowart  to  T.  A. 
Bailey,  dated  July  16,  1906,  to  200  acres, 
more  or  less,  of  timber  in  the  swamp  of  Ca- 
ney  creek,  in  Baker  county,  Georgia;  and 
whereas,  the  length  of  time,  to  wit,  ten 
years,  was  by  mistake  omitted  from  lease: 
It  is  now  agreed  that  said  Bailey  shall  have 
ten  years  from  July  16,  1906,  within  which 
to  exercise  the  powers  granted  In  said  in- 
strument" 

The  defendant  demurred  to  the  plaintlff*s 
declaration,  on  a  number  of  grounds.  Some 
of  the  grounds  of  special  demurrer  were 
sustained,  and  others  were  overruled.  The 
general  grounds  were  overruled.  The  de- 
fendant excepted. 

J.  R.  Pottle,  of  Atlanta,  and  C.  L.  Gless- 
ner,  of  Blakely,  for  plaintiff  in  error.  Lu  M. 
Rambo,  of  Arlington,  and  Pope  &  Bennet,  of 
Albany,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  defendant  excepted  to 
the  OYermling  of  certain  grounds  of  demur- 
rer to  the  plaintiff's  declaration  in  attach- 
ment   A  question  in  the  case,  and  the  one 


to  which  the  argument  was  largely  direct- 
ed, was  whether  the  recital  in  the  instru- 
ment executed  by  the  plaintiff  to  Bailey,  and 
which  was  transferred  to  the  defendant,  in 
regard  to  the  omission  from  the  former  con- 
tract with  Bailey  of  a  certain  time  in  which 
the  timber  could  be  cut  and  removed,  could 
be  shown  to  be  untrue.  The  plaintiis  con- 
tended that  this  recital  was  merely  in  re- 
gard to  the  consideration  for  the  executing 
of  the  paper,  and  could  be  disproved.  The 
defendant  contended  that  it  was  not  a  re- 
cital of  that  character,  but  was  one  which 
worked  an  estoppel  upon  the  plaintiff,  who 
executed  it,  and  could  not  be  disproved. 

The  recital  in  a  deed  of  the  receipt  of  the 
purchase  money  does  not  estop  the  maker 
from  denying  the  fact  and  proving  the  con- 
trary. avU  Code  1910,  (  4188.  "Recitals  in 
deeds,  except  payment  of  purchase  money, 
as  against  the  grantor"  and  his  privies,  gen- 
erally work  an  estoppel.  Section  5736.  The 
consideration  of  a  deed  may  always  be  in- 
quired into  when  the  principles  of  Justice 
require  It  Section  4179.  Ordinarily,  where 
the  statement  in  a  deed  as  to  a  considera- 
tion is  merely  by  way  of  recital,  the  actual 
consideration  of  the  deed  is  subject  to  ex- 
planation; but  if  the  consideration  is  refer- 
red to  in  the  deed  in  such  a  way  as  to.  make 
it  one  of  the  terms  or  conditions  of  the  con- 
tract, it  cannot  be  varied  by  paroL  This 
statement  in  connection  with  the  rule 
against  permitting  the  terms  of  a  written 
contract  to  be  changed  by  parol,  will  serve 
to  reconcile  a  number  of  rulings  where  evi- 
dence has  been  admitted  to  show  what  was 
the  consideration  of  the  deed  or  contract 
with  others  in  which  it  has  been  rejected. 
As  illustrations  of  cases  of  the  first  char- 
acter mentioned,  see  Horn  v.  Ross  &  Leitch, 
20  Ga.  210,  65  Am.  Dec.  621;  Burke  v.  Na- 
pier, 106  Ga.  328,  32  S.  B.  134;  and  cita- 
tions ;  Stone  v.  Minter,  111  Ga.  45  (2),  53«  36 
S.  E.  321,  50  L.  R.  A.  356 ;  Martin  v.  White, 
115  Ga.  866,  42  S.  E.  279 ;  Goette  v.  Sutton, 
128  Ga.  179,  57  S.  E.  308 ;  Pavlovskl  v.  Klas- 
sing,  134  Ga.  704,  68  S.  E.  511.  For  cases 
of  the  latter  character,  see  Wellmaker  v. 
WheaUey,  123  Ga.  201,  51  S.  E.  436.  and  ci- 
tations; Atlas  Tack  Co.  v.  Eixchange  Bank, 
111  Ga.  703,  36  S.  B.  939;  L.  &  N.  R.  Co.  v. 
Holland,  132  Ga.  173,  63  S.  E.  898 ;  L.  &  N. 
R.  Co.  V.  Willbanks,  133  Ga.  15,  65  S.  E.  86, 
24  L.  R.  A.  (N.  S.)  374,  17  Ann.  Cas.  860; 
Southern  Bell  T.  &  T.  Co.  v.  Smith,  129  Ga. 
558,  59  S.  E.  215. 

Under  the  guise  of  inquiring  into  the  con- 
sideration of  a  deed,  it  is  not  competent  by 
parol  evidence  to  change  the  terms  of  the 
deed,  or  add  new  terms  thereto.  The  point 
which  we  are  now  considering  must  not  be 
confused  with  that  involved  in  cases  where 
a  i>arty  in  pari  delicto  will  not  be  allowed 
to  set  aside  his  executed  conveyance  by  as- 
serting his  own  fraud,  such  as  Parrott  v. 
Baker,  82  Ga.  364,  9  S.  E.  1068.  In  16  Cyc. 
699,  it  is  said:    "All  parties  to  a  deed  are 
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bound  by  the  recitals  In  it  legitimately  ap- 
pertaining to  the  subject-matter.  Recitals  of 
matter  of  fact  In  a  deed  are  ordinarily  bind- 
ing on  the  grantor.  They  are  binding,  also, 
on  the  grantee  and  his  successors  in  estate, 
where  he  or  they  base  their  rights  on  the 
deed,  but  not  otherwise."  And  on  page  702 
it  is  said:  "A  recital  works  an  estoppel  only 
in  an  action  founded  on  a  deed,  or  brought 
to  enforce  rights  arising  under  It  While  in 
a  collateral  action  it  may  constitute  evi- 
dence against  the  -one  party  or  the  other,  it  Is 
not  conclusive."  See,  also,  2  Herman  on  Es- 
toppel, §  628 ;  Blgelow  on  Estoppel  (5th  Ed.) 
352.  The  leading  case  on  the  subject  is  that 
of  Carpenter  v.  Buller,  8  Mees.  &  Wels.  209, 
In  which  it  Is  ruled:  "Where  a  distinct 
statement  of  a  particular  fact  is  made  In 
the  recital  of  a  bond  or  other  Instrument 
under  seal,  and  a  contract  Is  made  with  ref- 
erence to  that  recital,  it  Is  not,  as  between 
the  parties  to  the  instrument,  and  in  an  ac- 
tion upon  it,  competent  to  the  party  bound 
to  deny  the  recital,  and  a  recital  in  an*  in- 
strument not  under  seal  may  be  such  as 
to  be  conclusive  to  the  same  extent.  But 
a  party  to  an  Instrument  is  not  estopped,  in 
an  action  by  another  party,  not  founded  on 
the  deed,  and  wholly  collateral  to  it,  to  dis- 
pute the  facts  so  admitted ;  but  evidence  of 
the  circumstances  under  which  such  admis- 
sion was  made  is  receivable  to  show  that  the 
admission  was  inconsiderately  made,  and  Is 
not  entitled  to  weight  as  a  proof  of  the  fact 
it  is  used  to  establish."  Since  this  case  was 
decided  in  1841  it  has  been  widely  cited.  In 
re  Morgan,  2  L.  R.  Gh.  Dlv.  72;  Macauley 
T.  Marshall,  20  U.  C.  Q.  B.  273 ;  Goodspeed 
V.  Fuller,  46  Me.  141,  71  Am.  Dec.  572;  Har- 
rison V.  Castner,  11  Ohio  St  339;  Gham- 
plaln  &  St  Lawrence  R.  Go.  v.  Valentine,  19 
Barb.  (N.  Y.)  484;  King  v.  Mead,  60  Kan.' 
539,  57  Pac.  113;  Reed  v.  McGourt,  41  N. 
Y.  435. 

In  most  if  not  all,  of  the  cases  relied  on 
by  the  plaintiff  in  error,  an  effort  was  made 
by  a  party  to  a  deed  or  his  privies  in  es- 
tate to  assert  title  to  the  property  convey- 
ed, by  virtue  of  the  deed,  or  in  conflict  with 
its  redtals  or  terms.  Thus  in  McGleskey  v. 
Leadbetter,  1  Ga.  551,  the  action  was  one^ 
of  trover  to  recover  certain  slaves.  A  writ- 
ten Instrument  was  Introduced  In  evidence, 
which  recited  that  the  maker,  under  whom 
both  parties  claimed,  had  previously  convey- 
ed the  negroes,  that  the  conveyance  was  lost 
or  mislaid,  and  that  the  maker  executed  the 
second  instrument  so  as  to  relinquish  all  ti- 
tle which  might  remain  in  him.  It  was  said 
that  the  recital  of  the  execution  of  a  previ- 
ous deed  was  evidence  of  the  fact,  and  bind- 
ing upon  the  party  making  it  and  his  privies. 
In  Thrower  v.  Wood,  53  Ga.  458,  an  act  of 
the  Legislature  was  passed  legitimating  a 
child.  Afterward  the  alleged  father  made  a 
deed  of  gift  to  his  three  children,  naming 
the  above-mentioned  child  aa  one  of  them. 


In  a  subsequent  proceeding  to  partition  the 
land,  it  was  held  that,  "in  a  suit  for  and 
concerning  the  very  land  conveyed  by  the 
deed,"  the  recital  of  the  relationship  was 
conclusive  as  against  any  one  claiming  the 
land  under  or  by  virtue  of  the  deed.  In 
Long  V.  Bullard,  59  Ga.  355,  the  action  was 
commenced  by  suit  on.  a  promissory  note. 
The  plaintiff  was  allowed  to  amend  by  al- 
leging that  the  money  was  loaned  to  pay  a 
debt  which  was  secured  by  a  mortgage  on 
land,  that  prior  to  the  foreclosure  of  the 
mortgage  the  landowner  and  his  wife  had 
obtained  a  homestead,  and,  to  secure  the 
money  advanced  by  the  plaintiff,  executed 
a  deed  to  him,  which  described  the  property 
as  having  been  set  apart  as  a  homestead.  A 
sale  of  the  property  and  payment  of  the  debt 
from  the  proceeds  was  prayed.  The  court 
charged  that  the  homestead  was  void  for 
lack  of  Jurisdiction  in  the  ordinary,  who 
granted  it  to  do  so.  It  was  held  that  the 
grantee,  who  accepted  the  deed  with  the 
recital  that  the  property  had  been  set  apart 
as  a  homestead  and  was  conveyed  with  the 
approval  of  the  ordinary,  was  estopped  from 
denying  the  validity  of  the  homestead. 

Applying  the  principles  above  discussed  to 
the  case  In  hand,  it  will  be  seen  that  the 
present  suit  is  not  an  effort  to  recover  the 
property  conveyed;  nor  is  the  written  In- 
strument relied  on  to  defend  against  such  an 
effort  It  is  not  a  proceeding  to  enforce  the 
written  instrument  considered  as  a  grant 
or  conveyance,  or  to  attack  the  conveyance 
or  grant  of  a  right  therein  specified.  The 
suit  is  one  to  recover  a  consideration  alleged 
to  have  been  promised  for  the  making  of  the 
instrument.  It  is  more  nearly  analogous  to 
a  suit  to  recover  the  purchase  price  recited 
in  a  deed  to  have  been  paid.  The  recital  in 
the  Instrument  is  that,  "whereas,"  Cowart 
agreed  with  the  other  party,  Bailey,  that  the 
latter  would  have  ten  years  within  which  to 
exercise  the  powers  and  rights  granted  to 
him  in  what  is  called  a  "timber  lease,"  In 
regard  to  the  timber  on  certain  land,  and 
the  time  mentioned  was  by  mistake  omitted 
from  the  lease,  "it  is  now  agreed  that  said 
Bailey  shall  have  ten  years  from  July  16, 
1906  [the  date  of  the  former  Instrument], 
within  which  to  exercise  the  powers  granted 
in  said  instrument"  The  grant  of  such  time 
is  a  present  grant.  The  second  instrument 
does  not  in  terms  agree  to  the  correction  of 
the  former  lease  by  the  Insertion  of  another 
provision  in  It  If  it  had  done  so,  such  an 
expression  In  the  contractual  part  of  the  in- 
strument might  not  have  been  open  to  dis- 
proof by  parol,  unless  the  instrument  were 
reformed,  under  proper  allegations  and  proof. 
Gne  of  the  meanings  of  the  word  'Vhereas," 
given  by  the  lexicographers,  is  ''considering 
that"  Webster's  Dictionary.  See,  also. 
Dean  v.  Clark,  80  Hun  (N.  Y.)  80,  83,  30  N. 
Y.  Supp.  45.  We  recognize  the  distinction 
between    mere    motive    and    consideration. 
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But  the  terms  of  the  instrument  now  before 
us  would  seem  to  indicate  rather  a  recital  of 
a  consideration  than  of  facts  simply  indi- 
cating motive,  or  forming  an  integral  part 
of  the  terms  of  the  contract  Moreover,  the 
plaintiff  alleged  that  he  and  Bailey  put  such 
recital  into  the  written  instrument  to  com- 
ply with  what  they  thought  was  a  necessary 
legal  form,  and  for  no  other  reason;  that 
there  had  in  fact  been  no  previous  agree- 
ment to  allow  ten  years  within  which  to  cut 
and  remove  the  timber,  and  such  statement 
was  untrue;  and  that  this  was  well  known 
to  the  defendant  company,  to  which  the  con- 
tract was  transferred  by  Bailey,  when  it 
made  the  promise  to  pay  Bailey's  notes. 

Of  course,  upon  the  trial  of  such  an  issue, 
a  written  admission  upon  the  part  of  the 
plaintifT  as  to  the  facts  would  be  admissible 
in  evidence,  although  it  might  not  amount 
to  an  estoppel  by  deed.  Whether  the  jury 
would  believe  such  written  admissions,  or 
the  parol  testimony  offered  by  the  plaintiff, 
would  be  for  their  determination.  While 
such  recitals  may  not  in  themselves  operate 
as  estoppels  by  deed,  statements  or  repre- 
sentations in  a  written  Instrument  may 
sometimes  furnish  a  basis  for  an  estoppel  in 
pais,  or  an  equitable  estoppel,  if  they  induce 
action  on  the  part  of  another  detrimental  to 
him,  so  that  it  would  be  a  fraud  to  permit 
the  person  making  such  statements  to  deny 
them.  There  was  no  error  In  overruling  the 
general  demurrer  based  on  the  ground  that 
the  recital  in  the  instrument  last  executed 
worked  an  estoppel. 

[2]  2.  Another  point  raised  by  the  demur- 
rer was  that  the  declaration  showed  on  its 
fftce  that  the  alleged  promise  declared  on 
was  within  the  statute' of  frauds,  and  there 
was  nothing  to  take  it  without  the  opera- 
tion of  that  statute.  Ck)unsel  for  defendant 
in  error  in  their  brief  discussed  this  point, 
and  cited  authorities  in  regard  to  it  In  the 
brief  of  counsel  for  plaintiff  in  error  there 
was  only  a  passing  statement  as  to  insisting 
on  other  grounds  of  demurrer  than  that 
above  considered.  But  we  think  that  the 
question  of  the  applicability  of  the  statute 
of  frauds  is  sufficiently  presented  to  neces- 
sitate a  consideration  of  it  Few  enactments 
have  given  rise  to  more  confusion  and  con- 
flict In  decision  than  the  statute  of  frauds. 
In  Fullam  v.  Adams,  37  Vt  391,  393,  infra, 
referring  to  the  section  of  the  statute  now 
under  consideration,  Poland,  O.  J.,  said: 
'The  question,  whether  the  defendant's 
promise  was  valid  without  writing,  opens 
the  door  to  an  examination  to  an  almost 
endless  extent  of  Indidal  discussions  and 
determination,  both  in  England  and  in  this 
country,  and  we  can  hardly  hope  to  do  more 
than  to  add  another  decision  to  the  long  line, 
whicb  may  serve  to  perplex  future  explor- 
ers into  the  true  extent  and  meaning  of  this 
section  of  this  ancient  statute." 

On  the  subject  of  what  is  an  original 


promise,  which  is  not  within  the  statute, 
and  what  is  a  collateral  promise,  which 
fails  within  its  purview,  two  general  lines  of 
authority  have  arisen,  besides  many  rulings 
touching  modifications  of  the  general  rules 
and  special  exceptions.  In  ISll  the  lead- 
ing case  of  Leonard  v.  Vredenburgh,  8  Johns. 
(N.  Y.)  29,  5  Am.  Dec.  317,  was  decided.  The 
actual  questions  before  the  court  were  wheth- 
er a  guaranty  by  a  third  person  to  pay  the 
price  of  a  bill  of  goods,  made  in  writing  at 
the  time  of  the  sale,  had  to  express  the  con- 
sideration for  the  undertaking  of  the  prom- 
isor, and  whether  certain  parol  evidence  was 
admissible  to  show  that  the  principal  debtor 
had  applied  to  purchase  the  goods  for  which 
the  writing  was  given,  and  the  credit  had 
been  refused  to  him  without  security  for 
the  payment,  whereupon  a  third  party  (who 
was  a  defendant)  signed  the  instrument  as  a 
guarantor,  and  the  goods  were  delivered; 
also  that  such  third  person  later  promised 
to  pay  for  the  goods,  and  that  he  had  been 
secured  against  loss,  and  the  purchaser  was 
insolvent  when  the  goods  were  delivered 
and  afterward.  In  discussing  the  case,  the 
learned  Chief  Justice  Kent  made  the  follow- 
ing statement:  **There  are,  then,  three  dis- 
tinct classes  of  cases  on  this  subject,  which 
require  to  be  discriminated:  (1)  Cases  in 
which  the  guaranty  or  promise  is  collateral 
to  the  principal  contract,  but  is  made  at  the 
same  time,  and  becomes  an  essential  ground 
of  the  credit  given  to  the  principal  or  direct 
debtor.  Here,  as  we  have  already  seen,  is 
not,  nor  need  be,  any  other  consideration 
than  that  moving  between  the  creditor  and 
original  debtor.  (2)  Cases  in  which  the  col- 
lateral undertaking  is  subsequent  to  the 
debt,  and  was  not  the  inducement  of  it, 
though  the  subsisting  liability  is  the  ground 
of  the  promise,  without  any  distinct  and 
unconnected  inducement  Here  must  be 
some  further  consideration  shown,  having  an 
immediate  respect  to  such  liability,  for  the 
consideration  for  the  original  debt  will  not 
attach  to  this  subsequent  promise.  «  *  • 
(3)  A  third  class  of  cases,  and  to  which  I 
have  already  alluded,  is  when  the  promise 
to  pay  the  debt  of  another  arises  out  of  some 
new  and  original  consideration  of  benefit 
or  harm  moving  between  tlie  newly  contract- 
ing parties.  The  two  first  classes  of  cases 
are  within  the  statute  of  frauds,  but  the  last 
is  not" 

In  Mallory  y.  Gillett,  21  N.  Y.  412,  decid- 
ed in  1860,  a  plaintiff,  having  r^;>aired  A.'8 
boat,  refused  to  deliver  it  until  he  was  paid 
for  his  work.  A  third  person,  in  considera- 
tion of  the  relinquishment  of  plaintiff's  lien, 
and  of  forbearance  to  sue  the  original  debtor, 
orally  promised  the  plaintiff  to  pay  the  debt 
at  a  certain  future  time.  The  plaintiff  de- 
livered the  boat  to  A.,  and  the  third  person 
so  promising  paid  part  of  the  debt  In  an 
action  to  recover  the  balance,  it  was  held 
by  a  majority  of  the  judges  that  the  defend- 
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ant'B  promise,  not  being  In  writing,  was  with- 
in the  statute  of  frauds.  A  minority  of  the 
Judges  dissented,  holding  that  the  case  fell 
within  the  ruling  in  Leonard  t.  Vredburgh, 
supra.  Gomstock,  C  J.,  filed  an  exhaustiye 
opinion  on  behalf  of  the  majority  of  the 
court  By  way  of  explanation  or  modifica- 
tion of  Judge  Kent's  statement  as  to  the 
third  class  of  cases,  it  was  said  that  the  con- 
sideration must  move  to  the  person  making 
the  promise.  A  distinction  was  thus  drawn 
betweoi  a  consideration  arising  from  the 
promisee's  being  induced  to  act  to  his  injury 
by  releasing  a  lien  agatast  the  property  de- 
liyered  to  the  original  debtor,  and  a  con- 
sideration moTlng  to  the  person  making  the 
parol  promise — a  distinction  which  has  been 
questioned.  These  cases  haye  been  followed 
more  or  lees  closely  by  a  number  of  others, 
and  in  some  of  them  modifications  of  the 
original  statements  haye  been  made.  Some 
cases  have  declared  that  the  question  was 
not  so  much  to  be  determined  by  what  was 
the  consideration  for  the  new  promise,  or  be- 
tween whom  it  moved,  as  by  whether  the 
leading  purpose  of  the  promisor  was,  for  a 
consideration,  to  assume  a  primary  obliga- 
tion to  pay  the  debt,  rather  than  a  second- 
ary or  collateral  one;  and  from  this  has  aris- 
en what  is  sometimes  called  "the  leading 
purpose"  test 

Another  line  of  cases  rejects  the  classifica- 
tion made  by  Chief  Justice  Kent,  especially 
as  to  the  third  class.  In  Fullam  y.  Adams, 
87  Vt  891i  supra,  the  defendant  retained  the 
plaintiff  as  his  attorney  in  any  litigation 
that  might  grow  out  of  a  conveyance  to  him 
by  his  brother,  w^o  liad  faUed,  and  in  con- 
sideration of  such  retainer  promised  the 
plaintifT  verbally  to  pay  him  one-half  of  a 
debt  due  to  the  plaintiff  by  the  defendant's 
brother,  and  also  promised  to  pay  the  plain- 
tiff for  his  services,  if  he  performed  any. 
It  was  held  that  the  defendant's  promise  to 
pay  the  debt  of  his  brother  to  the  plaintiff 
was  a  promise  within  the  statute  of  frauds, 
and  that,  not  being  in  writing,  it  could  not 
be  enforced.  It  was  said  that  "a  verbal 
promise  to  pay  the  debt  of  another,  where 
the  original  debt  still  subsists,  is  never  le- 
gally binding,  except  where  the  promisor  has 
received  Uie  funds  or  property  of  the  debtor 
for  the  purpose  of  being  so  applied,  so  that 
an  obligation  or  duty  rests  upon  him,  as 
between  himself  and  the  debtor,  to  make 
such  payment,  whereby  his  promise,  though 
la  form  to  pay  the  debt  of  anoth^,  is  in 
fact  a  iMromlse  to  perform  an  obligation  of 
duty  of  his  own."  This  ruling  was  not  de- 
pendent upon  any  lack  of  consideration  for 
the  piomtse,  fte  it  was  held  that  a  retainer 
of  an  attorney  was  a  sufflciait  cmisideratUm 
for  a  promise  to  pay  such  attorney  a  debt 
due  him  by  another,  if  the  promise  were  in 
writing.  In  Maule  v.  BuckneU,  00  Pa.  89, 
where  a  majority  of  the  directors  of  a  cor- 


poration transferred  part  of  their  stock  and 
resigned  as  directors,  in  order  that  their 
transferees  might  be  elected  in  their  stead 
and  liave  control  of  the  affairs  of  the  com- 
pany, in  consideration  of  their  parol  promise 
to  pay  all  the  debts,  and  where,  after  such 
transftf  and  election,  but  a  small  portion 
of  the  debts  was  paid,  in  consequence  of 
which  the  corporate  property  was  sold  by 
the  sheriff  and  a  large  part  of  the  Indebted- 
ness was  left  unpaid  and  lost,  including  a 
debt  due  by  the  con^MLny  to  one  of  the  orig- 
inal directors,  who  was  a  promisee,  in  an 
action  by  him  to  recover  against  the  prom- 
isors, it  was  held  that  the  promise  was  with- 
in the  statute  of  frauds,  and  the  plaintiff 
could  not  recover.  The  court  rejected  tlie 
theory  that,  as  a  general  rule,  a  promise  to 
pay  the  debt  of  another  was  not  within  the 
statute  of  frauds,  if  it  rested  upon  a  new 
consideration  passing  from  the  promisee  to 
the  promisor.  It  was  said:  "A  new  consid- 
eration for  a  new  promise  is  indispensable 
without  the  statute,  and  if  a  new  considera- 
tion is  all  that  Is  needed  to  give  validity  to 
the  promise  to  pay  the  debt  of  another,  tlie 
statute  amounts  to  nothing."  On  the  general 
subject,  see  Sherman  v.  Alberts,  158  MldL 
361,  116  N.  W.  1090,  126  AuL  St  Bepi  486, 
and  note. 

These  cases  suffice  to  illustrate  tlie  wide 
diversity  of  views  in  regard  to  the  theory 
that  a  new  promise,  based  on  a  new  consid- 
eration moving  to  the  promisor,  w|Ul  take 
the  case  without  the  statute.  It  would  too 
greatly  protract  this  opinion  to  discuss  the 
various  exceptional  cases  and  modifications 
of  these  two  general  views.  Only  a  few  will 
be  mentioned.  One  of  the  most  common  is 
that  mentioned  in  the  Vermont  case  above 
dted,  and  sometimes  called  "the  funds  rule." 
Another  Is  where  the  promise  Is  not  made 
to,  or  sought  to  be  enforced  by,  the  liolder 
of  the  original  debt,  but  where,  for  a  proper 
consideration,  a  third  person  agrees  with 
the  debtor  to  pay  the  debt  of  the  latter.  As 
an  Instance  of  this  sort  may  be  mentioned  a 
case  in  which  one  takes  an  assignment  of  a 
bond  for  title  from  the  holder  thereof;  under 
a  contract  to  pay  the  purdiase  mon^  due  to 
the  original  vendor.  This  has  been  treated 
as  another  form  of  promise  to  pay  the  pur- 
chase money  due  to  the  assignor,  the  pay- 
ment being  agreed  to  be  made  to  his  creditor, 
instead  of  to  him,  and  sudi  a  promise  has 
been  held  not  to  be  within  the  statute  of 
frauds.  Ford  v.  Finney,  85  Qa.  258;  Martin 
V.  CSopeland,  77  Oa.  874,  8  S.  B.  266.  So, 
where,  one  purchsaos  property  on  which 
reets  a  lien  to  secure  a  debt,  and  in  order  to 
relieve  the  property,  or  prevent  a  foreclosure 
and  sale,  and  to  secure  further  supplies, 
promises  to  pay  the  debt,  this  has  been  held 
to  be  an  original  promise,  and  not  within 
the  statute  of  frauds.  Wooten  v.  Wilcox, 
Stiison  &  Co.,  87  Qa.  474,  13  S.  B.  696.    See, 
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also,  Bobannon  y.  Jones,  80  Ga.  488;  Davis 
T.  Banks,  45  Ga.  138.  Gases  in  which,  by 
agreement,  a  creditor  releases  one  debtor 
pnd  substitutes  another  in  his  place,  do  not 
fall  within  the  statute.  It  is  plain  that.  If 
a  person  making  a  new  promise  becomes  the 
sole  debtor  for  a  legal  consideration,  such 
a  promise  cannot  be  collateral;  for  the  orig- 
inal promise  has  been  extinguished,  and 
there  is  nothing  to  which  the  new  promise 
can  be  collateral. 

There  are  a  number  of  cases  of  this  char- 
acter in  the  Georgia  Beports.  As  an  exam- 
ple, see  Harris  &  Price  y.  Young,  40  Ga.  65; 
Anderson  &  Tucker  y.  Whitehead,  Eggleston 
&  Co.,  55  Ga.  277;  Ferst's  Sons  &  Go.  y. 
Bank  of  Waycross,  111  Ga.  229,  86  S.  E. 
778.  In  the  case  last  mentioned  Leonard  y. 
Yredenburgh  and  other  similar  cases  are 
cited  in  the  opinion,  but  finally  the  decision 
rested  upon  the  substitution  of  one  debtor 
for  another;  and  this  court  has  not  gone 
to  the  length  of  the  rulings  made  by  the 
New  York  courts.  The  case  of  Burruss  y. 
Smith  &  Turner,  75  Ga.  710,  grew  out  of 
the  peculiar  relation  of  landlord  and  "crop- 
per." The  cropper  had  giyen  a  mortgage  on 
cotton  to  a  third  party.  The  landlord  was 
about  to  sell  it  The  mortgagee  resisted  the 
sale  and  threatened  to  stop  it  In  order  to 
free  the  cotton,  the  landlord  promised  to  pay 
the  debt  of  the  cropper  for  advances  made 
by  the  mortgagee  in  raising  the  crop.  Under 
the  relation  mentioned,  he  himself  had  a  title 
to  the  cotton,  and  thus  was  freeing  it  from 
the  lien  asserted  upon  it  His  promise  was 
held  to  be  original,  and  not  collateral.  In 
the  opinion  Chief  Justice  Jackson  referred 
to  the  question  of  whether  there  was  a  con- 
sideration; but  it  wiU  be  seen  to  take  its 
place  with  other  cases  which  have  been  cit- 
ed. In  Sext  v.  Geise  &  Co.,  80  Ga.  608,  6  S. 
E.  174,  it  was  held  that  if,  whilst  a  house 
is  belDg  built,  the  supply  of  lumber  is  about 
to  stop  because  the  contractor  is  not  consid- 
ered safe,  and  the  owner  of  the  building  pro- 
cures its  continuance  by  promising  to  pay 
the  bill,  his  indebtedness  is  not  collateral, 
but  original.  No  distinction  seems  to  have 
been  considered  between  lumber  thereafter 
furnished  to  the  owner  upon  liis  own  credit 
and  any  amount  which  the  contractor  might 
have  owed  for  what  had  already  been  fur- 
nished. The  verdict  was  for  less  than  the 
amount  sued  for.  After  stating  the  rule  as 
above  announced.  Chief  Justice  Bleckley 
merely  said:  "We  rather  diink  the  evidence 
mates  this  case,  and  we  should  be  satisfied 
with  the  verdict,  were  it  not  that,  according 
to  the  evidence,  the  time  for  payment  was 
not  on  delivery  of  the  lumber,  but  when  the 
job  was  finished*  and  It  was  not  shown  either 
that  the  job  was  finished  or  that  a  reason- 
able time  for  that  purpose  had  elapsed  be- 
fore the  suit  was  brought"  This  was  all 
that  was  said  on  the  subject 


Omitting  further  discussion  of  the  con- 
sideration theory,  and  of  fecial  instances 
where  the  promise  is  in  reality  to  pay  the 
promisor's  own  debt  though  in  form  or 
name  to  pay  the  debt  of  another,  we  come 
to  consider  another  general  rule.  In  20  Cyc. 
186,  it  is  said  that  "it  is  a  general  rule  that 
an  oral  promise  to  pay  the  pre-existing  debt 
of  another,  in  consideration  that  the  original 
debtor  shall  be  discharged  from  liability 
thereon,  is  not  within  the  statute.  •  •  • 
But  if  the  debtor  is  not  discharged,  and  the 
original  debt  still  subsists  concurrently  with 
the  oral  agreement  to  assume  it,  the  latter  is 
within  the  statute  of  frauds,  and  is  void  as 
a  collateral  agreement  to  answer  for  the 
debt  of  another."  In  Davis  v.  Tift,  70  Ga.  52, 
55,  Hall,  J.,  treated  the  discharge  of  the 
original  debtor  as  a  test  which  might  be 
used  to  determine  whether  the  promise  to 
pay  a  pre-existing  debt  of  another  was  orig- 
inal or  collateral,  and  quoted  approvingly 
the  following  from  Sergeant  Williams:  "The 
question  is,  What  is  the  promise?  Is  it  a 
promise  to  answer  for  the  debt  or  miscar- 
riage of  another,  for  which  that  other  re- 
mains liable?  Not  what  the  consideration 
for  that  promise  is,  for  it  is  plain  that  the 
nature  of  the  consideration  cannot  afifect  the 
terms  of  the  promise  itself,  unless,  as  in  the 
case  of  Goodman  v.  Chase,  1  B.  &  A.  297,  it 
be  an  extinguishment  of  the  liability  of  the 
original  party."  In  Strauss  v.  Garrett  & 
Sons,  101  Ga.  807,  28  S.  E.  850,  Strauss 
brought  suit  against  Kaufman  and  Garrett 
&  Sons,  alleging  that  Kaufman  was  indebt- 
ed to  him,  and  that  Garrett  &  Sons  under- 
took and  agreed  to  assume  the  payment  of 
the  debt,  in  consideration  of  the  transfer  by 
Kaufman  to  them  of  certain  merchandise 
and  the  agreement  by  plaintilf  to  refrain 
from  interfering  with  or  preventing  such 
transfer;  that  the  transfer  was  made,  plain- 
tilf  not  interfering  in  any  way  to  prevent  it, 
and  thereby  Kaufman  was  rendered  insol- 
vent; that  plaintiff  had  no  lien  upon  the 
property  to  secure  his  debt,  but  that  he  could 
have  obtained  security  for  and  final  payment 
of  his  debt  if  the  transfer  had  not  taken 
place;  and  that  he  had  frequently  demanded 
payment  of  the  defendants,  but  all  of  them 
had  refused  to  pay.  It  was  held  that,  the 
promise  of  Garrett  &  Sons  to  pay  the  plain- 
tiff the  amount  due  to  him  by  Kaufman  be- 
ing in  parol,  and  Kaufman  being  bound  on 
the  debt  to  plaintiff,  "it  was  a  clear  case  of 
a  promise  to  answer  for  the  debt  of  another 
person,  and  the  obligation  thus  undertaken 
was  not  binding."  Birkmyr  t.  Darnell,  2 
Smith's  Leading  Cases,  522»  was  dted.  A 
judgment  sustaining  a  demurrer  as  to  Gar- 
rett &  Sons  was  afiSrmed.  See,  also.  Pal- 
metto Mfg.  Co.  v.  Parker  &  Anderson,  123 
Ga.  798,  800,  51  S.  E.  714.  In  Bluthenthal 
&  Bickart  v.  Moore,  111  Ga.  297,  86  S.  B. 
689,  H.  was  indebted  to  B.,  and  the  debt 
was  secured  by  a  mortgage  which  had  been 
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foredoeed.  W.  purchased  the  mortgaged 
goods  from  H.,  assuned  the  debt  of  H.,  asd 
gave  his  promissory  notes  therefor  to  B. 
M.  orally  agreed  to  see  that  W/s  notes  were 
paid,  and  thereupon  B.  released  H.  and  can- 
celed the  mortgage.  It  was  held  that  the 
promise  of  M.  was  within  the  statute  of 
frauds,  and  void,  because  not  in  writing, 
and  that  this  was  true,  although  the  credi- 
tor had  released  the  mortgagor  and  canceled 
the  mortgage,  thus  losing  his  security. 

In  one  or  two  cases  mention  has  been 
made  of  whether  there  has  been  perform- 
ance or  part  performance  of  such  a  character 
as  to  take  the  case  out  of  the  statute  of 
frauds.  But  it  will  be  found  that  In  such  cas- 
es there  was  a  substitution  of  one  creditor 
for  another,  and  not  merely  the  furnishing 
of  a  consideration  for  the  promise.  Other- 
wise every  promise  to  answer  for  an  ante- 
cedent debt  of  another  would  either  be  void 
for  want  of  con&ilderatlon,  as  would  be  any 
contract,  or  would  be  taken  out  of  the  stat- 
ute of  frauds  if  there  was  a  consideration, 
as  pointed  out  in  the  Pennsylyanla  Case 
above  cited. 

How,  then,  stands  the  present  case  with 
reference  to  these  rules?  The  plalntilf, 
Cowart,  had  already  granted  to  Bailey  the 
right  to  cut  the  timber,  and  Bailey  was  al- 
ready Indebted  to  him  therefor.  Cowart  had 
no  lien  or  other  security.  The  plaintiff  did 
not  release  Bailey,  but,  on  the  contrary,  re- 
quired him  to  give  new  notes.  He  took  no 
written  promise  from  the  Ooldwell  Company. 
He  conveyed  nothing  directly  to  the  latter 
company.  He  made  a  conveyance  to  Bailey, 
which  would  prove  beneficial  to  the  Cold- 
well  Company  through  contracts  contemplat- 
ed to  be  made  between  that  company  and 
Bailey.  This  would  have  furnished  a  suffi- 
cient consideration  for  a  written  promise 
by  that  company;  but,  under  the  decisions 
of  this  court  above  cited,  the  parol  promise 
alleged  to  have  been  made  by  the  Coldwell 
Company  to  the  plaintiff  was  within  the 
statute  of  frauds.  The  allegations  in  regard 
to  Inserting  a  proviso  into  the  instrument 
80  executed,  and  then  striking  it  out  on  the 
objection  of  one  James,  were  not  sufficient 
to  change  this  ruling.  It  was  alleged  that 
the  instrument  was  to  be  delivered  to  him 
for  the  defendant  company;  that,  "acting 
for  the  Coldwell  Company,*'  he  Ihformed  the 
plaintiff  that  the  Instrument  was  not  in  ac- 
cordance with  the  agreement,  and  it  was 
stricken  therefrom,  and  James  assured  the 
plaintiff  that,  as  the  Coldwell  Company  was 
perfectly  responsible,  no  security  was  nec- 
essary. This  was  not  sufficient  to  show  a 
binding  oral  promise  on  the  x>art  of  defend- 
ant company. 

Because  of  the  statute  of  frauds  the  de- 
murrer should  have  been  sustained. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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JAMES  T.  CENTRAL  OF  GEORGIA  RY. 

CO. 

(Supreme  Court  of  Georgia.    July  U,  1912.) 

(ByllahuM  hy  the  CouriJ 

1.  Death  (§§  46,  103*)— Childben— Loss  or 
Service. 

It  cannot  be  said,  as  a  matter  of  law, 
that  a  child  2  years,  10  months,  and  20  days 
old,  who  was  alleged  to  be  "a  precodous  childf 
capable  of  and  did  run  errands  for  petitioner, 
was  strong  and  robust,  with  unusual  physical 
powers  for  a  child  of  his  age,  and  did  render, 
and  was  capable  of  rendering,  services  to  peti- 
tioner that  were  at  the  time  worUi  five  dol- 
lars per  month,"  etc.,  was  so  incapable  of 
performing  such  valuable  services  that  a  de- 
fendant corporation  wpuld  not  be  liable  in 
damages  for  the  homicide  of  such  child,  if  it 
be  shown  on  the  trial  of  the  case  that  the 
killing  was  tortious  and  not  Justified. 

(a)  In  such  case  the  trial  Judge  should  not 
take  Judicial  cognizance  of  the  fact  that  such 
child  is  incapable  of  performing  valuable  serv- 
ices. 

(b)  In  cases  of  doubt  as  to  whether  a  child 
of  tender  years  is  capable  of  performing  val- 
uable  services,   the   court  should    submit   the 

?[ue8tion  of  the  ability  of  such  child  to  per- 
orm  valuable  services  to  the  Jury  for  their 
determination  under  all  the  evidence  submitted. 

[Ed.  Note.— For  other  cases,  see  Death, 
Cent.  Dig.  U  60,  141;   Dec.  Dig.  H  ^,  103.*] 

2.  Death  (§  52*)— Action— Petition— Pab- 
tictjlabs. 

The  court  did  not  err  in  sustaining  the 
demurrer  to  the  petition,  which  seeks  to  re- 
cover for  the  funeral  expenses,  unless  the 
Slaintiff  would  file  an  amendment  within  30 
ays  from  the  date  of  the  Judgment,  setting 
forth  in  detail  the. expenses  incurred. 

[Ed.  Note. — For  other  cases,  see  Death, 
C^nt.  Dig.  §  69;    Dec.  Dig.  |  52.*] 

Fish,  C  J.,  and  Beck,  J.,  dissenting. 

Error  from  Superior  Court,  Meriwether 
County;   R.  W.  Freeman,  Judlge. 

Action  by  B.  F.  James  against  the  Central 
of  Georgia  Railway  Company.  From  an  or- 
der sustaining  a  general  demurrer  In  strik- 
ing out  portions  of  the  petition,  plaintiff 
brings  error.    Reversed. 

Lawton  Nalley,  of  Atlanta,  for  plalntifl  in 
error.  C.  E.  Battle  and  Howell  HolUs,  both 
of  Columbus,  for  defendant  In  error. 

HILL,  J.  B.  F.  James,  hereinafter  call- 
ed the  plaintiff,  brought  suit  against  the 
Central  of  Georgia  Railway  Company,  here- 
inafter called  the  defendant,  for  the  homi- 
cide of  his  minor  child,  alleged  to  be  2 
years,  10  months,  and  20  days  old,  which, 
he  alleges,  was  negligently  killed  by  one  of 
the  defendant's  railway  trains.  It  was  al- 
leged that  the  "son  was  a  precocious  child, 
capable  of  and  did  run  errands  for  petition- 
er, was  strong  and  robust,  with  unusual 
physical  powers  for  a  child  of  his  age,  and 
did  render,  and  was  capable  of  rendering^ 
services  to  petitioner  that  were  at  the  time 
worth  five  dollars  per  month,  and  said  son's 
services  would  have  become  more  valuable 
to  petitioner  as  the  said  child  lived  out  the 
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remnant  of  his  minority.**  It  was  farther 
alleged  that,  by  reason  of  the  <^lld  being 
killed  under  the  circumstances  alleged  in  the 
petition,  the  "petitioner  was  put  to  the  ex- 
pense of  one  hundred  and  four  dollars  as  fu- 
neral ezi>enses."  There  were  allegations  of 
negligence,  and  of  the  circumstances  of  the 
homicide  that  need  not  here  be  set  forth. 

The  defendant  demurred  generaUy  and 
specially  to  so  much  of  the  petition  as  sought 
to  recover  for  the  loss  of  the  child's  sery- 
ices,  on  the  ground  that  the  child,  by  rea- 
son of  its  age,  was  incapable  of  rendering 
valuable  servicea  A  special  demurrer  at- 
tacked the  general  allegation  that  the  fu- 
neral expenses  were  $104,  and  asked  that  the 
eixpenses  be  itemized.  The  court  rendered 
the  following  judgment  on  the  general  and 
special  demurrers:  "It  is  considered,  order- 
ed, and  adjudged  that  the  general  and  spe* 
dal  demurrers  be  and  the  same  are  hereby 
sustained  to  that  portion  of  plaintiff's  peti- 
tion which  seeks  to  recover  for  the  loss  of 
services  of  the  plaintiff's  child,  and  said  por- 
tions of  petition  are  hereby  ordered  strick- 
en. But  the  general  demurrer,  directed  to 
that  portion  of  plaintiff's  petition  which 
seeks  to  recover  for  funeral  exp^ises,  is 
overruled,  provided  that  the  plaintiff  shall, 
within  80  days,  file  an  amendment,  setting 
forth  in  detail  the  expenses  incurred,  in 
which  event  the  demurrer  to  the  seventh 
-paragraph  wUl  also  be  overruled,  in  so  far 
as  said  paragraph  relates  to  funeral  expens- 
es. Otherwise  said  special  demurrer  will  be 
sustained.  The  effect  of  this  judgment  is 
intended  to  deny  to  the  plaintiff  the  right 
to  proceed  for  the  value  of  the  loss  of  serv- 
ices of  the  child,  but  to  proceed  fOr  the  fu- 
neral expenses,  upon  proper  amendment" 
The  plaintiff  failed  to  amend  his  petition  in 
conformity  to  the  judgment  of  the  court,  and 
brings  the  judgment  of  the  trial  court  here 
for  review. 

[1]  1.  The  question  to  be  determined  here 
is:  Shall  we  hold,  as  a  matter  of  law,  that  a 
child  lacking  41  days  of  being  3  years  old, 
and  who  was  alleged  to  be  very  precocious, 
and  capable  of  rendering  services  worth  $5 
per  month,  was  incapable  of  performing  val- 
uable services?  or  whether  the  question  is 
so  doubtful  as  that  it  should  be  remanded 
to  the  realm  of  facts  for  the  jury  to  deter- 
mineu 

The  determinatioa  of  the  question  Is  Qot 
without  difficulty.  In  the  case  of  Southern 
By.  Co.  V.  Covenia,  100  Ga.  46,  29  S.  B.  219, 
40  L.  R.  A.  263,  62  Am.  St  Rep.  312,  it  was 
held,  where  a  child  one  year,  eight  months, 
and  ten  days  old  was  alleged  to  have  been 
tortiously  killed  by  the  defendant  company, 
that  "the  courts  will  take  judicial  cogni- 
sance of  the  fact  that  an  infant  of  Uils  age 
is  incapable  of  rendering  valuable  services." 
It  was  also  held  in  the  same  case  that  *'the 
father  of  the  child  killed  is  entitled  to  re- 
cover the  expenses  necessarily  and  reason- 


ably incurred  in  the  burial  of  the  child,  in- 
cluding compeilsation  for  the  loss  of  such 
time  on  the  father's  part  as  was  needed  for 
this  purpose." 

In  the  case  of  Atlanta,  etc.,  Ry.  Co.  v.  Ar- 
nold, 100  Ga.  566,  668,  28  S.  E.  224,  225,  this 
court,  in  an  opinion  delivered  by  Mr.  Jus- 
tice (now  Chief  Justice)  Pish,  said:  'The 
reasons  given  by  Chief  Justice  Simmons,  in 
the  opinion  in  the  Covenia  Case,  for  taking 
Judicial  cognizance  of  the  fact  that  a  child, 
less  than  two  years  old,  is  incapable  of  ren- 
dering 'such  services  as  would  authorize  the 
parent  to  recover'  for  the  loss  of  them  are 
equally  applicable  in  a  case  where  the  child* 
for  whose  death  a  recovery  is  sought,  is  al- 
leged to  have  been  between  2%  and  3  years 
of  age."  In  the  case  last  cited,  the  allegation 
was  that  **the  child  was  between  2%  and  3 
years  of  age."  No  definite  age  was  given. 
The  familiar  rule,  therefore,  that  the  plead- 
ings will  be  construed  most  strongly  against 
the  pleader  was  applicable ;  and  it  must  be 
presumed  that  in  that  case  the  child  was  near- 
er 2^  years  of  age  than  otherwise.  The  de- 
cision from  which  the  quotation  is  just  made 
does  not  go  to  the  extent  of  holding  that  a 
child  of  3  years  of  age  and  under  is  inca- 
pable of  rendering  valuable  services. 

In  the  case  of  Crawford  v.  Southern  Ry. 
Co.,  106  Ga.  870,  33  S.  B.  826,  where  suit 
was  brought  for  the  alleged  negligent  homi- 
cide of  plaintiff's  daughter  4^  years  old, 
this  court  held:  "The  question  whether  a 
particular  child  of  such  age  was  capable  of 
rendering  any  valuable  service  to  its  father 
should  be  left  to  a  jury  to  determine  in  the 
light  of  the  evidence  submitted  ui)on  this 
point"  And  see  Sugarman  v.  Atlanta,  etc., 
Ry.  Co.,  94  Ga.  604,  21  S.  E.  681.  So  it  will 
be  seen  that  this  court  lias  held  that  courts 
will  take  judicial  cognisance  of  the  fact  that 
children  1%,  and  children  about  2%  years 
old,  are  incapable  of  performing  valuable 
services,  and  that  their  parents,  on  their  be- 
ing tortiously  killed  by  a  railroad  company, 
cannot  recover  for  loss  of  such  services. 

This  court  has  also  held  (in  the  Crawford 
Case,  supra),  where  a  child  4^  years  of  age 
was  killed  by  a  railroad  company,  that  the 
question  whether  a  child  of  that  age  was 
capable  of  rendering  any  valuable  services 
to  its  father  should  be  left  to  a  jury  to  de- 
termine in  the  light  of  the  evidence  submit^ 
ted  on  this  point 

Where,  then,  is  the  line  of  demarcation  be- 
tween the  various  ages  of  children  at  which 
a  court  can  say,  as  a  matter  of  law,  that 
they  cannot  render  valuable  services?  No 
fixed,  arbitrary  age  ought  to  be  established, 
except  as  a  child's  age  remains  near  its  birth. 
But  as  it  gets  farther  and  farther  away, 
what  should  be  the  rule?  No  arbitrary  or 
absolute  rule  ought  to  be  laid  dovm,  and  no 
definite  age  fixed.  Children  vary  so  in  point 
of  physical  development,  strength,  energy, 
intelligence,  and  precociousness  that  no  un- 
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varying  age  limit  should  be  fixed  at  wblch  It 
can  t)e  said,  as  a  matter  of  law,  that  a  child 
cannot  perform  for  its  parent  such  valuable 
services  as  would  entitle  him  to  recover  dam- 
ages, In  case  of  the  tortious  killing  of  the 
(diUd. 

We  think  the  safer  rule  to  be  that,  where 
the  question  of  the  ability  of  the  child  to 
pei^orm  valuable  services  is  involved,  and 
the  court  is  doubtful,  the  jury  should  pass 
upon  It  It  is  only  in  cases  where  it  Is  be- 
yond question  that  the  child  is  so  young  that 
it  cannot  perform  valuable  services  that  the 
trial  judge  should  so  hold.  But  we  cannot 
say  in  the  present  case,  where  the  child  Is 
alleged  to  have  been  practically  three  years 
old,  precocious,  and  able  to  perform  services 
which,  if  rendered,  were  valuable,  that  they 
were  not  such  as  a  matter  of  law.  It  was 
alleged  in  the  petition  that  "said  son  was  a 
precocious  child,  capable  of  and  did  run  er- 
rands for  petitioner,  was  strong  and  robust, 
with  unusual  physical  powers  for  a  child  of 
his  age,  and  did  render,  and  was  capable  of 
rendering,  services  to  petitioner  that  were  at 
the  time  worth  five  dollars  per  month,  and 
said  services  would  have  become  more  val- 
uable to  petitioner  as  the  said  child  lived  out 
the  remnant  of  his  minority."  On  demurrer, 
for  the  purposes  of  the  argument,  this  must 
be  taken  to  be  true.  It  is  true  "that  which 
is  judicially  known  need  not  be  proven,"  and 
that  "judicial  notice  takes  the  place  of  proof, 
and  is  of  equal  force."  See  31  Cyc  337; 
Grifiln  v.  Augusta  &  Knoxville  Bailroad,  72 
Ga.  428  (2).  But,  while  it  is  true  that  there 
ia  a  point  where  the  court  can  say  a  child 
cannot  render  valuable  services,  there  must 
also  be  some  line  of  demarcation  where  the 
court  must  stop  short  of  saying  the  child 
cannot  perform  valuable  services,  and  per- 
mit the  jury  to  say,  under  all  the  evidence, 
whether  the  child  is  capable  of  rendering 
valuable  services  or  not  And  especially  is 
this  true  where  it  is  alleged  that  the  child 
was  precocious,  and  was  capable  of  render- 
ing, and  did  render,  valuable  services  to  its 
iMirent 

It  is  within  the  common  knowledge  that 
some  children  are  more  precocious  than  oth- 
ers, and  can  walk,  talk,  and  develop  their 
mental  and  physical  powers  at  a  much  ear- 
liar  age  than  others.  The  biographies  of 
the  great  musiciana  and  musical  prodigies, 
as  well  as  those  of  ^rtlsts  and  scientists, 
and  others,  are  well  known  to  many  read- 
ers. It  is  said  of  Beethoven  that  he  could 
play  upon  the  piano  at  3  years  of  age,  and 
at  12  presided  at  the  chapel  organ,  and 
at  18  was  a  member  of  the  orchestra  at 
the  court  theater.  Mozart,  another  of  the 
world's  greatest  musicians,  waa  being  in- 
structed in  music  at  the  age  of  3,  "and  shar- 
ed the  harpsichord  lessons  of  his  sister, 
Maria,  5  yearn  his  senior,"  and  at  the  age 
of  5  had  composed  some  simple  pieces  of 
music.     Encyelopeedia    Brittanica    (Mozart). 


Robert  Alexander  Schumann  was  a  composer 
at  7;  and  Louis  Spohr  could  sing  duets  with 
his  mother  at  4  years  of  age,  and  play  the 
vic^in  at  5.  Numerous  instances  will  call 
themselves  to  mind  where  precocious  children 
of  tender  years,  in  all  walks  of  life,  have 
shown  very  early  capacity  for  performing, 
not  only  manual  services,  but  rare  mental 
efforts.  Where  the  line  should  be  drawn,  no 
arbitrary  rule  can  determine  rightly.  In 
this  view,  we  think  in  doubtful  cases,  as  al- 
ready said,  that  the  jury  should  be  left  to 
say,  under  aU  the  evidence  submitted,  at 
what  age  a  child  of  tender  years  is  capable 
of  performing  such  valuable  services  for  the 
parent  as  would  entitle  the  latter  to  recover 
for  the  loss  of  the  same,  in  case  the  killlDg  of 
the  child  is  shown  to  be  wrong  and  tortious. 

[2]  2.  The  court  did  not  err  in  sustaining 
the  demurrer  to  that  portion  of  the  petition 
which  sought  to  recover  for  the  funeral  ex- 
penses of  the  child,  unless  the  plaintiff  would 
file  an  amendment  within  30  days  from  the 
date  of  the  judgment,  setting  forth  in  de- 
tail the  .expenses  incurred. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  PISH,  C.  J.,  and  BECK,  J.,  dis- 
senting.    EVANS,  P.  J.,  concurs  dubitante. 

FISH,  0.  J.,  and  BECK,  J.,  dissenting 
from  the  ruling  made  in  headnote  I9  (a),  cite 
Southern  Ry.  CJo.  y.  Oovenia,  100  Ga.  46,  29 
S.  E.  219,  40  Ii.  R.  A  253,  62  Am.  St  Rep. 
312;  Atlanta,  etc.,  Ry.  Oo.  v.  Arnold,  100  Ga. 
566,  28  S.  B.  224. 

(U8Ctau«O0) 
SAVANNAH  GUANO  CO.  v.  STUBBS. 
(Supreme  Court  of  Georgia.    July  11,  1912.) 

(8vUabu9  h^  the  O^urt.) 

1.  Abrest  (f  48*)— Bail  Tbovsb-^"Iiipbison- 

XENT." 

A  defendant  in  a  bail  trover  proceeding, 
who  is  in  the  actual  custody  of  the  sherlii, 
though  not  confined  in  jaU,  is  "held  in  im- 
prisonment," and  may  apply,  under  the  Civil 
Code,  I  6164,  for  a  discharge  upon  his  own 
recognisance. 

[Ed.  Note.— For  other  cases,  see  Arrest, 
Cent  Dig.  §{  112-114;    Dec.  Dig.  «  48.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  4,  pp.  d446-3447.] 

(Additional  8yUal>u9  ly  Editorial  Staff,) 

2.  Words  and  PHBASse— '^Impbisonmbnt.** 

Imprisonment  is  not  confined  to  the  act 
of  puttmg  a  man  in  prison;  nor  is  it  neces- 
sary to  constitute  imprisonment  that  the  eon- 
finement  should  be  in  a  place  usaaUy  appro* 
pj^ted  to  that  purpose.  It  may  be  in  a  lo- 
cality used  onlv  for  the  specinc  occasion;  or 
it  may  take  place  without  actual  application 
of  any  physical  agencies  of  restraint  such  as 
locks  or  bars,  as  by  verbal  compulsion  and 
the  display  of  available  force.  Any  restraint 
of  a  man  s  personal  liberty  constitutes  *'im- 
prisonment" 

Error  from  Superior  Court,  Tattnall  Qoiin- 
ty;  W.  W.  Sheppard,  Judge. 
Action   of  ball   trover   by  the   Savannah 
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Goano  Company  against  M.  J.  Stnbbs.  Ap- 
plication by  defendant  for  discharge  on  his 
own  recognizance.  From  an  order  grant- 
ing such  relief,  plaintiff  brings  error.  Af- 
firmed. 

Anderson,  Gann  &  Gann,  of  Savannah,  H. 
O.  Beasley,  of  Reldsvllle,  and  Thos.  F.  Walsh, 
Jr.,  of  Savannah,  for  plaintiff  in  error.  P. 
M.  Anderson,  of  Hagan,  and  H.  H.  Blders, 
of  Reldsvllle,  for  defendant  in  error. 

BVANS,  P.  J.  The  Savannah  Gaano  Com- 
pany brought  an  action  of  ball  trover  against 
M.  J.  Stubbs  to  recover  certain  described 
fertilizers  and  promissory  notes.  The  sher- 
iff made  an  entry  that  he  had  served  person- 
ally the  defendant,  and  demanded  bond  of 
him,  which  he  failed  to  give  because  of  his 
poverty,  and  that  he  had  him  In  custody. 
The  defendant  applied  to  the  court  to  be 
discharged  on  his  own  recognizance.  The 
plaintiff  pleaded  In  abatement  that  the  de- 
fendant was  not  entitled  to  be  discharged, 
for  the  reason  that,  neither  at  the  time  of 
his  application,  nor  at  any  other  time,  had  he 
been  committed  to  Jail,  and  there  kept  in 
safe  and  close  custody,  as  required  by  law. 
The  plaintiff  also  had  the  sheriff  made  a 
party,  and  traversed  his  entry  of  service 
that  the  defendant  was  in  his  custody.  Upon 
the  hearing  of  the  issue  joined  on  the  plea 
and  traverse,  the  applicant  for  discharge 
submitted  evidence  tending  to  show  that  he 
was  arrested  by  the  sheriff.  He  was  not 
confined  in  Jail,  but  put  In  the  custody  of  a 
deputy  sheriff,  by  whom  he  was  kept  under 
guard  and  surveillance  from  the  time  of  his 
arrest  until  the  trial  of  his  application  for 
a  discharge  from  custody.  The  sheriff  testi- 
fied that  the  common  jail  of  the  county  had 
two  cells  for  male  prisoners,  which  were  oc- 
cupied by  seven  negro  prisoners,  and  two 
cells  for  female  prisoners,  one  of  which  was 
occupied;  and  that  he  did  not  put  the  de- 
fendant in  Jail  because  of  its  condition.  The 
jail  was  not  ventilated;  the  waterworks  were 
out  of  r^alr;  and  It  was  in  no  fit  condition 
to  confine  a  white  man.  The  court  overruled 
the  traverse  and  plea  In  abatement,  and,  up- 
on the  defendant  making  it  appear  that  it 
was  not  within  his  power  to  produce  the 
property  or  give  the  statutory  bond,  he  was 
discharged  by  the  court 

[1]  Upon  a  plaintiff  in  a  trover  suit  filing 
an  affidavit  that  the  property  is  In  the  pos- 
session, custody,  or  control  of  the  defend- 
ant, and  that  he  has  reason  to  apprehend 
that  it  will  be  eloigned  or  moved  away,  or 
will  not  be  forthcoming  to  answer  the  final 
judgment,  it  is  the  duty  of  the  sheriff  to 
seize  the  property ;  and,  if  the  property  is  not 
to  be  found,  "the  defendant  shall  be  commit- 
ted to  jail,  to  be  kept  in  safe  and  dose  cus- 
tody until  the  said  personal  property  shall 
be  produced,  or  until  he  shall  enter  into  bond 
with  good  security  for  the  eventual  condem- 
nation money."    Civil  Code,  f  5152.    When 


a  defendant  "shall,  by  reason  of  his  inabil- 
ity to  give  security,  be  held  In  imprison- 
ment, it  shall  be  lawful  for  him  to  make 
his  petition"  to  the  judge  of  the  court  where 
the  suit  is  pending,  stating  that  he  is  neither 
able  to  produce  the  property  nor  to  give  the 
security  required  by  law,  traversing  the  facts 
stated  in  the  plaintiff's  afi&davlt,  and  giving 
satisfactory  reasons  why  he  cannot  produce 
the  property,  and  praying  for  his  dischailge. 
On  a  hearing,  after  five  days'  notice,  if  the 
judge  "shall  find  that  the  petitioner  can  n<^- 
ther  give  the  security  nor  produce  the  prop- 
erty, and  that  the  reasons  for  its  nonproduc- 
tion  are  satisfactory,  he  shall  discharge  the 
petitioner  upon  his  own  recognizance,  con- 
ditioned for  hifi  appearance  to  answer  the 
suit;  but  otherwise  he  shall  commit  him  to 
custody.*'  Civil  Code,  |  5154.  The  point 
made  by  the  record  Is  whether  a  defendant 
against  whom  ball  process  has  issued,  and 
who  is  in  the  custody  of  the  sheriff,  but 
who  is  not  detained  in  jail,  comes  within 
the  provisions  of  the  statute  of  which  men- 
tion is  just  made. 

The  statute  authorizing  bail  in  trover  cas- 
es, being  in  derogation  of  common  right, 
should  be  strictly  construed.  Sugar  v.  Sack- 
ett,  18  Ga.  462.  The  object  of  the  ball  pro- 
cess is  simply  to  secure  the  forthcoming  of 
the  property  to  answer,  in  the  manner  au- 
thorized by  law,  for  such  recovery  as  may 
be  had,  or  to  get  bond  and  personal  security 
Instead.  Hudson  v.  Goff,  77  Ga.  281,  3  S.  E. 
152.  Its  purpose  is  not  to  punish  a  defend- 
ant for  Illegal  acts  in  obtaining  the  prop- 
erty. Ragan  v.  Chicago  Packing  Co.,  93  Ga. 
712,  21  S.  E.  143.  Indeed,  the  theory  of  pun- 
ishment does  not  enter  into  the  statute;  for 
the  law  is  not  to  be  construed  as  imposing 
a  punishment  upon  a  defendant  in  a  civil 
case  upon  an  ex  parte  affidavit,  without  giv- 
ing him  a  hearing.  Prior  to  the  statute 
(Civil  Code,  f  5154),  the  production  of  the 
property,  or  entering  into  bond  with  good 
security  for  the  eventual  condemnation 
money,  was  the  only  condition  upon  which 
the  defendant  could  be  discharged  from  cus- 
tody. It  was  to  ameliorate  the  harshness  of 
the  law  in  this  respect  that  an  Imprisoned 
defendant,  unable  to  produce  the  property 
or  give  the  bond,  was  permitted  to  apply 
for  a  discharge.  The  remedy  was  given  to  a 
defendant  "held  in  imprisonment" 

[2]  Imprisonment  is  not  confined  to  the 
act  of  putting  a  man  in  prison;  it  Is  a  re- 
straint of  a  man's  personal  liberty.  Says 
Mr.  Blade,  In  his  Law  Dictionary,  at  page 
597:  "It  is  not  a  necessary  part  of  the  def- 
inition that  the  confinement  should  be  in 
a  place  usually  appropriated  to  that  pur- 
pose; it  may  be  in  a  locality  used  only  for 
the  specific  occasion;  or  it  may  take  place' 
without  actual  application  of  any  physical 
agencies  of  restraint  (such  as  locks  or  bars), 
but  by  verbal  compulsion  and  the  display  of 
available  force."    It  is  true  that  when  th« 
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statute  was  enacted  the  law  provided  for  a 
commitment  of  the  defendant  to  Jail;  but 
the  remedial  statute  broadly  extends  Its  pro- 
vision to  a  defendant  "held  in  Imprisonment*' 
A  defendant  in  the  actual  custody  of  the 
sheriir  comes  within  the  provision  of  the  stat- 
ute, whether  the  sheriff's  custody  be  exercis- 
ed by  keeping  him  in  jail,  or  under  special 
guard  out  of  Jail.  The  question  Is,  not 
whether  the  sheriff  ought  to  have  imprison- 
ed the  defendant  in  Jail,  instead  of  keeping 
him  under  surveillance  and  guard,  but  wheth- 
er the  defendant  is  restrained  of  his  person- 
al liberty.  If  he  is  so  restrained,  then  he 
is  imprisoned,  in  the  purview  of  the  stat- 
ute. ESverett  v.  Holcomb,  1  Ga.  App.  794, 
58  S.  E.  287. 

Of  course,  the  restraint  must  be  some- 
thing more  than  a  feigned  custody — ^not  a 
collusive  arrangement  between  the  officer 
and  the  defendant.  The  court  was  author- 
ized to  find,  under  the  t&cta  submitted,  that 
the  defendant  was  actually  restrained  of  his 
liberty  by  the  sheriff  by  virtue  of  the  bail 
trover  proceeding.  The  defendant  testified 
that  he  was  unable  to  produce  the  property 
or  to  give  the  i)ond;  and  this  was  not  con- 
troverted on  the  trial.  The  Judgment  of 
the  court,  discharging  him  on  his  own  recog- 
nizance, will  therefore  stand. 

Affirmed.    All  the  Justices  concur. 


(128  Oa.  866) 

MAYOR  AND  C50UNCIL  OF  CITY  OF  MA- 
CON V.  BIBB  COUNTY. 

(Supreme  Court  of  Georgia.     July  10,  1912.) 

(SyUahut  by  the  Court.) 

1.  Hospitals  (|  2*)— Contbacts— VaIliditt. 
By  virtue  of  the  Civil  Code  1910,  §|  1633, 
1646,  1670,  municipalities  and  counties  are  em- 
powered to  establish  hospitals  and  pesthouses 
for  persons  afflicted  with  smallpox;  the  house 
established  by  the  municipality  being  for  the 
care  and  detention  of  those  within  the  city 
limits,  and  the  county  |)esthouse  being  for  the 
care  of  those  who  reside  in  the  county,  but 
outside  of  the  municipality.    Where  a  munici- 

gality,  instead  of  maintaining  its  own  pest- 
ouse,  combines  with  the  county  for  the  treat- 
ment of  its  patients  at  the  county's  pesthouse, 
on  the  basis  that  the  expense  is  to  he  appor- 
tioned between  the  municipality  and  the  county 
according  to  the  number  of  patients  from  the 
city  and  the  county,  the  city  will  not  be  ab- 
solved from  its  obligation  to  pay  its  share  of 
the  expense,  on  the  ground  that  the  county's 
pesthouse  is  maintained  by  revenue  derived 
from  taxes  laid  upon  residents  of  the  entire 
county. 

[Ed.  Note.— For  other  cases,  see  Hospitals, 
Cent  Dig.  H  1,  2;  Dec.  Dig:  |  2.*] 

2.   MUNICIFAL     COBPOKATIONS     (|     232*)— IN- 
.    DEBTBDNXSa— POWEB  TO  CBEATB. 

Where  a  county,  bv  written  proposal,  of- 
fers to  receive,  care  for,  and  treat,  at  the 
county  pesthouse,  persons  afflicted  with  small- 
pox, who  are  residents  of  the  city,  upon  the 
basis  that  all  expenses  connected  with  the  op- 
eration of  the  county  pesthouse  shall  be  appor- 
tioned between  the  city  and  county  according 
to  the  number  of  inmates  coming  from  the  city 
and  county,  and  the  dty  shall  pay  its  share 


monthly,  and  that  the  arrangement  is  to  be 
terminable  on  30  days'  notice  by  either  party, 
which  proposition  is  accepted  by  the  city,  and 
where  the  city  in  subsequent  years,  during  the 
pendency  of  the  arrangement,  sends  smallpox 
patients  to  the  county  pesthouse,  which  pa- 
tients are  cared  for  according  to  the  terms 
named  in  the  county's  proposal,  the  city  will 
not  be  relieved  from  the  payment  of  its  pro- 
portionate expense,  on  the  ground  that  the  ar- 
rangement of  the  city  and  county  to  combine 
the  pesthouses  is  void,  because,  as  it  is  con- 
tended, its  effect  is  to  create  a  debt  extending 
beyona  the  current  year,  and  to  bind  the  suc- 
cessors in  office  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
(Corporations,  Cent.  Dig.  |  66tS;  Dec.  Dig.  f 
232.*] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  Bibb  County  against  the  Mayor 
and  Council  of  City  of  Macon.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Lane  &  Park,  of  Macon,  for  plaintiffs  in 
error.  W.  G.  Smith  and  Harris  &  Harris, 
all  of  Macon,  for  defendant  in  error. 

EVANS,  P.  J.  The  action  is  by  Bibb  coun- 
ty against  the  mayor  and  council  of  the  city 
of  Macon  to  recover  of  the  dty  its  pro  rata 
expense  of  the  county  smallpox  hospital, 
while  jointly  used  by  the  city  while  under  a 
contract  with  the  county.  The  exception  is 
to  the  overruling  of  the  city's  demurrer. 

It  ap^ared  from  the  petition  that  on  De- 
cember 21,  1903,  the  mayor  of  the  city  of 
Macon  addressed  a  communication  to  the 
board  of  county  commissioners,  suggesting  a 
plan  for  a  common  pesthouse  for  the  treat- 
ment of  smallpox.  A  conmiittee  was  also 
appointed  by  the  mayor  and  council  of  the 
city  of  Macon,  for  the  purpose  of  effecting 
some  arrangement  with  the  county  authori- 
ties for  the  admission  of  white  persons  af- 
flicted with  smallpox  from  the  city  to  the 
county  pesthouse.  A  conference  followed, 
and  as  a  result  the  following  proposition  was 
submitted  by  the  county  authorities  to  the 
city:  "Whereas  the  mayor  and  a  committee 
of  the  city  council  of  the  city  of  Macon,  in 
company  with  a  committee  of  the  board  of 
health  of  the  city  of  Macon,  this  day  came 
before  the  board  and  suggested,  in  the  inter- 
est of  economy,  that  some  arrangement  be 
entered  into  between  the  city  of  Macon  and 
the  county  of  Bibb,  whereby  the  dty  could 
secure  the  use  and  benefit  of  the  county 
smallpox  hospital  for  the  white  patients  and 
suspects  of  the  city,  and  thereby  avoid  sub- 
jecting the  city  to  the  expense  of  establish- 
ing a  separate  smallpox  hospital  for  the  ex- 
clusive use  of  the  white  patients  of  the  dty: 
Ordered,  that  such  suggestion  be  approved; 
and  this  board  agrees  and  hereby  offers  to 
admit  to  the  county  smallpox  hospital  all 
white  patients  and  suspects  of  the  dty  sent 
there  by  proper  dty  authorities,  upon  the 
understanding  and  contract  that  all  the  ex- 
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penses  connected  with  the  operation  of  the 
connty  smallpox  hospital,  including  expens- 
es tor  enlargement  or  addition  thereto,  as 
long  as  the  same  used  thus  jointly  by  the 
city  and  county  authorities,  shall  be  prorated 
between  the  city  and  county  in  proportion 
to  the  relative  number  of  inmates  sent  there 
by  the  city  and  county  authorities  respec- 
tively, the  city  to  pay  the  county  each  month, 
or  on  demand,  its  proportion  of  said  expenses 
thus  prorated;  provided*  that  this  arrange- 
ment shall  not  go  into  effect  until  this  offer 
is  formally  accepted  by  the  city  authorities, 
and  it  may  at  any  time  be  terminated  by 
either  party  on  thirty  days'  written  notice  to 
the  other  party;  provided  further,  that  the 
acceptance  of  this  offer  shall  not  in  any  man- 
ner affect  any  other  obligations  and  liabili- 
ties now  existing  between  said  parties;  pro- 
vided further,  that  so  long  as  Dr.  Qibson, 
the  county  physician,  is  paid,  as  at  present, 
by  the  city  for  looking  after  smallpox  cases, 
his  salary  shall  not  be  included  in  the  ex- 
pense to  be  prorated  between  the  city  and 
the  county  as  above  specified/* 

The  mayor  and  council  of  the  city  of  Ma- 
con accepted  the  proposition  on  February  3, 
1004.  The  county's  proposition  and  the  city's 
acceptance  were  duly  entered  upon  the  min- 
utes of  the  city  and  of  the  county  board. 
Pursuant  to  this  arrangement,  the  city  pro- 
ceeded to  send  all  of  its  smallpox  cases  to 
the  county  hospital,  and  the  county  received, 
treated,  and  provided  for  them.  The  city 
destroyed  its  own  smallpox  hospital,  and 
sent  all  of  its  smallpox  patients  to  the  coun- 
ty hospital  Upon  the  faith  of  and  pursu- 
ant to  the  contract  or  agreement  between 
the  city  and  county  authorities,  the  county 
admitted  to  the  smallpox  hospital  169  small- 
pox patients  in  the  year  1909,  and  262  small- 
pox patients  in  the  year  1910,  sent  there  by 
the  city,  and  treated  and  provided  for  them 
according  to  the  agreenlent,  whereby  the 
city  became  indebted  to  the  county  in  the 
sum  of  $1,060.36  for  the  year  1909  and  $2,- 
068.84  for  the  year  1910,  as  set  out  in  detail 
in  the  attached  exhibits  to  the  petition.  The 
city  paid  for  patients  previously  sent  to  the 
county  hospital;  and  the  county,  until  the 
city's  refusal  to  pay  the  amount  sued  for, 
had  no  notice  that  the  dty  desired  to  ter- 
minate the  agreement,  or  that  the  city  did 
not  recognize  the  agreement  as  a  subsisting 
contract,  or  that  the  city  would  refuse  to 
pay  the  bill  which  is  the  basis  of  the  suit 

[1]  1.  It  is  urged  by  demurrer  that,  inas- 
much as  the  county  revenue  is  derived  from 
taxation  of  property  within  the  county  of 
Bibb,  which  includes  the  city  of  Macon,  it 
Ifl  as  much  a  part  of  the  du^  of  the  board 
of  county  commissioners  to  treat  and  care 
for  patients  afflicted  with  smallpox,  and  who 
live  within  the  corporate  limits  of  the  city  of 
ICaccm,  as  It  was  and  Is  their  duty  to  care 
for  similar  cases  within  the  county,  but  out- 
side the  limits  of  the  city  of  Macon.    It  Is 


well  settled  that  the  state,  In  the  exercise 
of  the  police  power  for  the  preservation  of 
the  public  health,  has  the  right  to  select  such 
agency  or  agencies  as  it  may  deem  best  for 
that  purpose^  1  Abbott  on  Municipal  Cor- 
porations, I  119.  The  duty  of  supervision 
may  be  d^egated  to  boards  of  health  or 
other  agencies.  It  can  hardly  be  disputed 
that  the  state  may  give  plenary  jurisdiction 
in  matters  of  health  and  quarantine  to  a 
city  within  its  jurisdictional  limits,  and  to 
the  county  within  its  limits,  exclusive  of  the 
municipal  territory.  A  sanitary  district  may 
territorially  coincide  with  a  taxing  district, 
or  a  taxing  district  may  include  more  than 
one  sanitary  district  It  is  a  well-known 
fact  that  because  of  the  denseness  of  urban 
population  the  susceptibility  to,  as  well  as 
the  fatality  of,  contagious  disease  is  greater 
In  a  city  than  in  sparsely  settled  rural  com- 
munities. The  city  is  to  be  protected  from 
contagion,  both  from  within  and  without  its 
own  limits.  The  benefits  accruing  from  this 
protection  largely  preponderate  with  the 
city.  The  Legislature,  in  appreciation  of  this 
fact,  for  the  common  good  of  all,  may  em- 
power the  county  to  maintain  a  hospital  for 
smallpox  patients  out  of  the  general  reve- 
nues of  the  county,  and  that  the  city  main- 
tain a  hospital  for  the  treatment  of  its  own 
afflicted  inhabitants,  and  at  its  own  expense. 
As  residents  of  a  city  receive  benefits  from, 
and  exercise  privileges  under,  both  munic- 
ipal and  county  governments,  they  can  be  re- 
quired to  contribute  by  taxation  to  the  sup- 
port of  both.  Upon  this  principle  it  has 
been  held  that,  though  the  residents  of  a 
city  are  taxed  to  keep  the  streets  of  the  city 
in  repair,  they  may  also  be  made  liable  for 
a  tax  to  keep  in  repair  the  county  roads 
outside  of  the  city.  Wolfe  t.  McHargue,  88 
Ky.  261,  10  S.  W.  809;  Byram  v.  Board  of 
Commissioners,  146  Ind.  240,  44  N.  EL  867, 
33  L.  B.  A.  476. 

It  is  dear  that  the  Legislature  contemplat- 
ed that  outside  of  any  municipality  the  coun- 
ty authorities  were  to  be  in  control  of  the 
smallpox  situation,  and  that  the  dty  should 
look  after  its  own  problem.  The  dty  au- 
thorities thought  it  would  be  less  expensive 
to  co-operate  with  the  county  than  to  main- 
tain its  own  separate  hospital,  and  entered 
into  an  agreement  to  that  effect  Having 
the  power  to  erect  and  maintain  its  own  ho8» 
pital,  the  dty  possessed  the  power  to  con- 
tract v^th  the  county  for  the  joint  use  of 
its  hospital  Under  similar  statutory  con- 
ditions, the  Court  of  Appeals  of  Kentucky 
held  that,  where  a  dty  and  county  comMned 
for  the  treatment  of  persons  within  the 
county  afflicted  with  smallpox,  they  were 
both  responsible  for  the  expense,  the  dty 
for  that  incurred  In  treating  those  so  af- 
flicted within  the  dty  limits,  and  tiie  county 
for  that  incurred  in  treating  those  so  af- 
flicted without  the  dty.  Pulaski  County  ▼• 
City  of  Sommerset  (Kj.)  08  &  W.  1022. 
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[2]  2.  It  iB  further  urgied  tliat  the  ar- 
rangement between  the  dty  and  county  au- 
thorities was  InTalid  as  a  contract,  because 
It  amounted  to  the  creation  of  a  debt  While 
the  resolution  of  the  board  of  county  com- 
missioners and  the  acceptance  of  the  pro- 
posal therein  contained  by  the  municipal  au- 
thorities is  called  a  contract  in  the  petition, 
It  is  not  strictly  such,  because  the  city  does 
not  undertake  to  send  any  or  all  of  its  pa- 
tients to  the  county  hospitaL 

It  is  more  of  an  arrangement  In  the  na- 
ture of  a  working  basis  between  the  authori- 
ties of  the  two  sanitary  districts — a  sort  of 
modus  veTendi  until  the  authorities  decide 
to  establish  separate  pesthouses.  It  does 
not  undertake  to  bind  the  city  from  estab- 
lishing its  own  peethouse;  nor  does  it  re- 
quire the  city  to  send  its  patients  to  the 
county  pesthouse.  It  amounts  to  a  continu- 
ing oflTer  by  the  county,  until  terminated  by 
notice,  that  it  will  accept,  treat,  and  pro- 
vide for  the  city's  smallpox  patients  on  a 
oo-operative  plan,  with  a  dlTision  of  the  ex- 
penses, proportioned  according  to  the  num- 
ber of  patients  received  from  the  dty  and 
from  the  county.  When  the  city  sent  Its 
patients  to  tiie  CQunty  hospital,  pending  this 
continuing  oflTer,  the  county,  in  the  absence 
of  notice  to  the  contrary,  might  wen  assume 
that  the  patients  were  sent  by  virtne  of  this 
arrangement;  and  it  should  receive  compen- 
sation for  their  treatment,  as  provided  In 
the  resolution. 

Judgmttit  affirmed.  All  the  Justicies  oon- 
eor. 

01  O*.  App.  2S1) 

PARKER  V.  STATB.     (Mo.  A4SL) 
(Ooart  of  Appeals  of  Qeorgla.    June  5,  1012.) 

(SylUthut  hy  the  OoMrt,} 

1.  SsDTTcnoir   (f  43*)  —  GaiiairAL  Pbobsott- 
noir— Stttficibnot  or  B^dsnob. 

On  the  trial  of  one  aocused  of  the  offense 
of  seduction,  it  is  competent  for  the  state  to 
show  (as  a  circumstance  evidencing  the  exist- 
ence of  an  engagement  to  marry)  tiiat  the  fe- 
male alleged  to  have  been  sednoed  made  prep- 
arations  for  her  marriage,  and  sent  out  invita- 
tions to  the  wedding. 

[Ed.  Note.—For  other  cases,  see  Seduction, 
Cent  tMg.  f  77;  Dec.  Dig.  {  48.*] 

2.  StDucnoN   (J  40*)  — Criminal  Pbosbou- 
TI09— SunnciSNCT  or  EVidcnob. 

The  fact  that  the  female  alleged  to  have 
been  seduced  has  a  livins  child,  as  well  as  the 
fact  that  the  accused  endeavored  to  induce  her 
to  take  medicine  for  the  imrpose  of  causing  an 
abortion,  while  in  thttnselves  not  suffideat  to 
prove  sednotion,  are  both  drcomstanoes  com- 
petent for  the  purpose  of  proving  that  the  ac- 
cused had  carnal  intercourse  with  her,  which  is 
an  essential  ingredient  of  the  offense  of  se- 
duction. 

_[Bd.  Note.--For  other  cases,  see  Sednctloii, 
Cent  Dig.  U  72,  79;  Dec.  Dig.  f  40.«] 

8.  WinoaBSis   ({   846*)  —  Gbikinal  Law   (i 

1153*)  —  iKFEACHliSNT  Or  WITNESS  —  WBXT 

or  EiBBoa— Discretion  ow  Tbial  Coxtbt. 
As  illustrating  the  interest  and  credibility 
of  a  witness,  and  for  the  purpose  of  Impeach- 


*  ment.  It  is  competent  to  sfaeW  that  the  witness 
made  an  effort  to  improperly  influence  and 
suborn  another  witness  in  the  case.  It  is  not 
error  for  a  trial  judge  to  permit  a  witness  to 
be  interrogated  as  to  any  matter  pertinent  to 
the  issue,  although  the  question  sought  to  be 
asked,  or  the  answer  thereto,  either  or  both, 
may  be  prejudicial,  when  counsel  who  seeks  to 
ask  the  question  states  in  his  place  that  he  ex- 
pects to  prove  the  fact  which  his  question  seeks 
to  elicit.  The  issue  as  to  whether  a  question 
is  asked  without  a  bona  fide  expectation  of  re- 
ceiving the  answer  apparently  expected,  and 
merely  for  the  purpose  of  prejudicing  the  op- 
posite party  before  the  jury,  or  whether  the 
question  is  asked  in  good  faith,  must  in  every 
case  be  left  to  the  discretion  of  the  trial  judge, 
and  this  discretion  will  not  be  eontroUed,  un- 
less it  is  manifestly  abused. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  J  1188:  Dec.  Dig.  I  846i*  Crim- 
inal Law,  Cent  Dig.  U  8061-^066;  Dec.  Dig. 
i  1153.*] 

4.  Cbdcinal  Law  (|  757*)— Tbiai/— Inbtbuo- 
tionb— considebaton  or  bviobnce. 

Where  the  presence  of  a  witness  in  a  crim- 
inal case  is  waived,  and  it  is  agreed,  with  the 
approval  of  the  court,  that  the  contents  of  an 
affidavit,  previouslv  given  by  the  witness,  be 
used,  instead  of  his  oral  testimony,  the  state- 
ments in  the  affidavit  must  l>e  considered  by 
the  jury  just  as  if  they  had  been  delivered  by 
the  witness  from  the  stand,  and  cannot  be  cap- 
tiously rejected,  either  in  whole  or  in  part 
Where  the  presence  of  a  witness  is  walv^,  and 
it  is  agreed  that  his  testimony  shall  be  taken 
by  afildavit,  the  jury  should  consider  tiie  testi- 
mony just  as  if  the  witness  had  orally  testified 
in  their  presence,  and  believe  him,  unless  he 
was  impeached  or  discredited  by  other  testi- 
monv.  Consequently  it  was  error  for  the  court 
to  charge,  as  to  the  contents  of  such  an  affi- 
davit: '*Xou  may  believe  as  much  of  it  as  you 
please,  or  as  little  of  it  as  you  please." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  1772-1785;  Dec  Dig.  « 
757.*] 

5.  Cbxional  Law  (I  723*)  — Tbiai.-*Abqu- 
MSNT  or  Counsel. 

In  a  trial  for  seduction,  the  maintenance 
and  education  of  a  child  which  may  have  been 
the  result  of  the  illicit  connection  Is  not  in- 
volved, nor  is  its  legitimacy  affected  by  the 
verdict  in  the  case.  Toe  prosecation  for  seduc- 
tion is  for  the  punishment  of  a  public  wrong, 
and  not  for  redress  of  a  private  injury.  It 
was  error,  therefore,  for  tiie  court  to  allow 
the  Solicitor  General,  over  the  objections  of  the 
accused,  to  urge  that  the  defendant  should  be 
convicted  of  seduction,  in  order  that  the  child 
might  have  a  legitimate  father,  and  because  the 
female  alleged  to  have  been  seduced,  and  who 
would  have  to  raise  and  maintain  the  child, 
should  be  protected. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1676;  Dec.  Dig.  f  728.*] 

Error  from  Superior  Cburt,  Ddcalb  Coun- 
ty; L.  S.  Roan,  Judge. 

C.  B.  Parker  was  convicted  of  seduction, 
and  brings  error.    Reversed. 

John  W.  Moore  and  J.  B.  ft  L.  F.  McClel- 
land, all  of  Atlanta,  for  plaintifr  in  error.  C. 
S.  Reid,  SoL  Gen.,  of  Palmetto,  Wm.  Schley 
Howard,  of  Atlanta,  and  L.  J.  Steele^  of  Dec- 
atur, for  the  State. 

RUSSELL,  J.  The  defendant  wm  con- 
victed of  the  offense  of  seduction,  and  ex- 
cepts to  the  judgment  overruling  his  motion 
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for  new  trial.  Am  the  case  turns  upon  some 
of  the  special  assignments  of  error,  we  shall 
express  no  opinion  upon  the  testimony.  It 
suffices  to  say  that  the  evidence  warranted 
the  conviction  of  the  accused  and  the  sen- 
tence imposed  upon  him.  But,  though  the 
defendant  be  accused  of  a  most  horrible 
crime  (and  than  one  guilty  of  seduction  we 
can  imagine  no  fouler  criminal),  he  is  entitled 
to  a  fair  and  impartial  trial,  according  to 
the  rules  of  the  law,  and  the  Just  resentment 
and  passion  which  is  necessarily  aroused  by 
the  very  character  of  the  charge  should  not 
be  permitted  to  be  inflamed  so  as  to  preju- 
dice the  rights  of  the  accused,  or  place  upon 
him  a  burden  which  the  law  does  not  impose. 

We  are  clear  that  as  to  most  of  the  ex- 
ceptions there  was  no  error.  There  was 
none  in  the  admission  of  the  testimony  of 
which  complaint  was  made,  nor  in  the  rul- 
ing upon  the  question  which  the  Solicitor 
General  was  permitted  to  ask.  But  we  think 
that  in  charging  the  Jury  the  learned  trial 
Judge,  inadvertently  perhaps,  depreciated  the 
most  vitally  important  testimony  which  was 
at  the  defendant's  command,  and  that  he 
perhaps  underestimated  the  effect  of  the  lan- 
guage used  in  the  concluding  argument  of  the 
state's  counsel,  which  submitted  to  the  Jury 
issues  foreign  to  the  charge  at  bar,  but  the 
suggestion  of  which  was  manifestly  calcu- 
lated to  weigh  heavily  against  the  accused. 

[1,2]  1,2.  The  first  and  second  headnotes 
are  self-explanatory. 

[3]  3.  It  is  alleged  In  the  fourth  ground 
of  the  motion  for  a  new  trial  that  the  So- 
licitor General  asked  G.  E.  Lanier:  "Didn't 
you  go  to  Mr.  Lee  Cheek's  with  your  brother 
on  Sunday  before  this  case  was  tried  the 
last  time,  and  didn't  you  or  your  brother 
pull  out  money  In  the  presence  of  Mr.  Cheek 
and  offer  it  to  him,  and  say  to  him  that  you 
would  pay  him  money  if  he  would  go  to 
Decatur  on  Tuesday  and  swear  that  Miss 
Tedder's  character  was  bad?  Didn't  Mr. 
Cheek  tell  you  that  he  was  not  the  man  that 
could  be  bought  to  swear  a  lie?  Did  you  not 
try  to  get  Mr.  Hand  to  go  to  Decatur  and 
swear  against  this  young  lady?"  The  mov- 
ant objected  to  all  of  these  questions  at  the 
time,  and  assigns  same  as  error.  He  con- 
tended then  as  follows: 

"By  Mr.  McClelland,  Counsel  for  the  De- 
fendant: My  objection  Is  this.  He  proposes 
to  ask  this  witness,  in  the  presence  of  the 
Jury,  if  he  did  not  go  to  Mr.  Lee  Cheek's 
house  before  the  last  trial  and  offer  him 
some  money.  He  is  not  going  to  try  and 
make  any  proof  of  that»  but  he  is  merely  go- 
ing to  ask  that  question  so  as  to  discredit 
the  witness  before  the  Jury.  I  object  to  his 
asking  that  question  unless  he  is  going  to 
prove  that 

"By  the  Court:  Do  you  expect  to  prove 
that  by  Mr.  Cheek? 

"By  Mr.  Howard:  Yes;  I  expect  to  show 
that  they  came  up  there  on  Sunday  evening 
and  made  this  offer." 


The  court  then  allowed  the  solicitor.  In 
the  presence  of  the  Jury,  to  ask  the  questions 
above  set  out,  to  all  of  which  the  witness 
answered  "No." 

Of  course,  if  the  Solicitor  General  was 
asking  these  questions  merely  for  the  pur- 
pose of  discrediting  the  witness,  without  any 
bona  fide  intention  of  proving  the  facts  to 
which  he  referred,  simply  hoping  to  leave 
a  trail  of  indefinable  prejudice  in  the  minds 
of  the  Jury  after  they  had  retired  to  their 
room,  his  conduct  would  have  been  most 
reprehensible.  But  neither  the  trial  court 
nor  this  court  can  lightly  assume  that  a  mem- 
ber of  the  bar  of  undoubted  standing  in  his 
profession  would  be  guilty  of  such  practice. 
The  trial  Judge  relied  upon  the  statement 
that  the  facts  which  were  the  subject-matter 
of  the  discussion  would  be  established  dur- 
ing the  course  of  the  trial,  or  at  least  that 
the  counsel  expected  to  prove  the  facts  to 
which  he  referred  by  his  question,  and  his 
ruling,  permitting  the  question  to  be  asked, 
was  based  upon  this  assumption.  We  have 
no  doubt  that  the  fact  that  witnesses  were 
not  Introduced  to  testify  upon  the  point  was 
due  to  oversight  But,  in  any  event  when 
^the  issue  of  good  faith  is  raised  under  such 
circumstances  as  those  presented  by  this  rec- 
ord, it  must  be  determined  by  the  trial  Judge 
in  the  exercise  of  his  discretion,  and  that 
discretion  will  not  be  interfered  with,  unless 
it  is  perfectly  plain  that  there  was  an  abuse 
of  discretion. 

[4]  4.  In  the  fifth  ground  of  the  amend- 
ed motion  for  new  trial  error  is  assigned 
upon  the  instruction  of  the  Judge  as  to  the 
affidavit  of  one  Tuggle,  who  was  not  present 
at  the  trial,  but  whose  testimony  was  sub- 
mitted, by  agreement,  in  the  form  of  an  af- 
fidavit which  he  had  previously  made.  In 
view  of  the  legal  requirement  that  witnesses 
in  criminal  cases  shall  testify  orally  and 
in  the  presence  of  the  defendant  and  the 
fact  that  exceptions  to  the  enforcement  of 
this  rule  are  extremely  rare,  it  can  readily 
be  seen  that  the  reference  of  the  Judge  to 
the  affiant  Tuggle  by  name  would  naturaUy 
arrest  and  fix  the  attention  of  the  Jury  upon 
him,  and  made  it  even  more  than  usually  im- 
portant that  any  instruction  with  reference 
to  his  testimony  should  be  free  from  error. 
We  have  often  wondered  if  too  much  im- 
portance were  not  sometimes  attached  to  the 
precise  verbiage  employed  by  the  trial  Judges 
in  instructions  to  Juries,  and  if  expressions 
were  not  considered  harmful  which  perhaps 
the  Jury  did  not  even  remember  after  they 
had  retired  to  consider  their  verdict  There 
can  be  no  doubt  that,  when  the  Judge  puts 
his  instructions  in  abstract  terms,  the  ef- 
fect of  nice  verbal  criticism  is  greatly  mini- 
mized. But  when  the  Judge  calls  a  witness 
by  name,  and  especially  when,  as  in  this 
case,  he  is  the  only  one  whose  testimony 
was  submitted  in  his  absence  and  by  affida- 
vit, it  can,  we  think,  be  safely  assumed  that 
the  Jury  not  only  heard,  but  remembered, 
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what  was  said  about  tbia  partlcalar  witness, 
and  therefore,  if  the  instructions  were  er- 
roneous, the  result  would  be  necessarily  and 
unquestionably  harmful  to  the  accused.  In 
the  present  case  the  judge  charged  as  fol- 
lows: "In  criminal  cases,  each  and  every 
witness  has  to  testify  before  the  jury  in  per- 
son. They  cannot  be  examined  by  interroga- 
tories as  in  civil  cases,  unless  it  is  by  agree- 
ment, but  in  criminal  cases  every  witness 
must  testify  in  the  presence  of  the  jury,  so 
that  the  jury  may  look  at  them  when  they 
testify,  unless  it  is  agreed  to  the  contrary, 
and  see  their  manner  of  testifying,  th^ 
manner  when  being  examined  or  cross-ex- 
amined, their  deportment  upon  the  stand, 
and  all  about  it  You  have  seen  all  of  the 
witnesses  and  looked  at  each  witness,  let  it 
be  man  or  woman,  male  or  female,  as  the 
case  may  be.  They  have  all  been  before  you 
except  one  witness,  whose  affidavit  has  been 
read  to  you,  and  it  was  agreed  between  the 
counsel  for  the  state  and  defendant  that  this 
witness,  Tuggle,  would  have  testified  that 
way  if  he  had  been  here  and  had  been  sworn 
and  put  on  the  stand,  and  you  would  consid- 
er it  just  as  if  he  had  testified  it  on  the 
stand,  because  that  is  agreed  ^  upon.  You 
may  believe  as  much  of  it  as  you  please,  or 
as  little  of  it  as  you  please,  and  deal  with 
it  as  if  he  had  come  here  in  person  and  tes- 
tified. It  is  for  you,  gentlemen,  to  say  how 
much  of  each  witness*  testimony  you  will  be- 
lieve. You  are  to  weigh  all  the  testimony, 
examine  it,  and  from  it  glean  what  you  be- 
lieve to  be  the  truth."  A  portion  of  this 
instruction,  if  considered  apart  from  its 
context,  is  unobjectionable,  but,  when  the  in- 
struction is  considered  as  a  whole,  the  jury 
were  told  in  terms  they  could  not  misunder- 
stand that  they  might  brieve  as  much  of 
Tuggle's  testimony  as  they  pleased,  or  as  lit- 
tle of  it  as  they  pleased.  Of  course,  the  jury 
could  not  thus  captiously  dispose  of  the  tes- 
timony of  any  witness.  And  as  the  judge 
had  referred  In  the  same  connection  to  the 
fact  that  witnesses  usually  appeared  upon 
the  stand,  and  that  the  jury  could  test  their 
credibility  by  their  manner  of  testimony, 
their  manner  upon  examination  and  cross- 
examination,  and  their  deportment  upon  the 
stand,  and  then  to  the  fact  that  Tuggle  was 
absent  and  his  testimony  by  affidavit  had 
only  been  admitted  by  agreement,  the  jury 
may  have  thought  that  this  depreciation  of 
Tuggle's  testimony  was  due  to  the  fftct  that 
he  was  not  present,,  and  they  had  not  had 
the  opportunity  of  seeing  and  judging  him 
by  his  appearance  and  manner.  It  cannot 
be  denied  that  the  effect  of  the  charge  great- 
ly depreciated  the  testimony  of  the  witness, 
and  in  any  case  this  error  requires  the  grant 
of  a  new  trial.  In  the  present  case  the  er- 
ror was  particularly  harmful,  for,  if  the  tes- 
timony of  Tuggle  was  to  be  believed,  the 
defendant  did  not  commit  the  offense  of  se- 


duction, because  the  prosecutrix  had  fallen 
from  virtue  before  Parker  had  sexual  inter- 
course with  her.  We  have  no  doubt  that  the 
error  of  the  learned  judge  was  due  to  mere 
inadvertence,  but  it  was  not  corrected  in 
any  portion  of  his  instructions,  and  the  ef- 
fect of  the  words  used  is  so  unmistakable 
that  it  could  not  fail  to  influence  the  jury, 
and  demands  the  grant  of  a  new  trial. 

[5]  6.  The  sixth  ground  of  the  motion  for 
new  trial  assigns  error  upon  the  argument  of 
the  Solicitor  General,  which  was  permitted 
by  the  court  over  objection  of  defendant's 
counsel.  The  defendant  moved  for  a  mis- 
trial, but  this  motion  was  overruled  by  the 
court,  without  even  any  instruction  to  the 
jury  that  they  should  not  consider  the  ob- 
jectionable argument  The  Solicitor  General 
argued  as  follow^:  "Miss  Tedder  is  the 
mother  of  a  three  year  old  child.  Parker 
is  its  daddy.  By  turning  him  loose  he  goes 
'Scot  free,'  and  she  will  have  the  care  of 
raising  and  maintaining  this  outcast  It  is 
your  duty  to  protect  this  woman,  and  as 
well  see  that  this  chUd  has  a  legitimate 
father."  We  do  not  think  that  the  court 
was  required  to  order  a  mistrial,  but  the 
argument  was  improper,  and  the  court  should 
have  so  told  the  jury,  and  have  withdrawn 
it  from  their  consideration.  In  a  trial  for 
seduction  the  maintenance  and  education  of 
a  child,  which  may  have  been  the  result  of 
illicit  connection,  is  not  involved,  nor  is  its 
legitimacy  affected  by  the  verdict  in  the 
case.  The  prosecution  for  seduction  is  for 
the  punishment  of  a  public  wrong,  and  not 
for  redress  of  a  private  injury.  It  was  error, 
therefore,  for  the  court  to  allow  the  Solicitor 
G^eneral,  over  the  objection  of  the  accused, 
to  urge  that  the  defendant  should  be  convict- 
ed of  seduction,  in  order  that  the  child  might 
have  a  legitimate  father,  and  because  the 
female  alleged  to  have  been  seduced,  and 
who  would  have  to  raise  and  maintain  the 
child,  should  be  protected. 

Judgment  reversed. 

(11  Oa.  App.  401) 

SOUTHERN  FLOUR  ft  GRAIN  CO.  v.  ST. 
LOUIS  GRAIN  CO.    (No.  4,232.) 

(Court  of  Appeals  of  Georgia.    Aug.  6,  1912.) 

(SyUahuM  hy  th0  Comrt.) 
BMfJBs   (f   860*)— RsicxniBS  or   Ssllsb-*Ao- 

TION  FOB  BaXAOH  OV  CONTRACT— RSSALB. 

Where  one  who  has  entered  into  a  binding 
agreement  to  take  and  pav  f<>r  goods  to  be  de- 
livered in  the  future  notifies  the  seller,  before 
the  time  fixed  for  deUvery,  that  he  will  not  re- 
ceive and  pav  for  the  goods,  if  tendered  at  that 
time,  the  seuer  may  treat  the  contract  as  re- 
scinded and  sue  for  whatever  damages  he  has 
sustained  at  the  time  the  jpurchaser  repudiated 
the  contract.  But  this  is  not  the  exclusive 
remedy  of  the  seller.  He  may  refuse  to  agree 
to  a  rescission  of  the  contract,  and  may  treat 
it  as  continuing  until  the  time  arrives  for  per- 
formance; and  if,  at  that  time,  the  purchaser 
refuses  to  take  and  pay  for  the  goods,  after 
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tkty  are  tendered  to  bim  in  accordance  with 
the  terms  of  the  contract,  the  seller  may,  un- 
der the  provisions  of  Civil  Code  1910,  f  4181, 
after  notice  to  the  purchaser,  resell  the  goods 
at  the  place  of  delivery,  actinia  for  this  purpose 
as  the  agent  of  the  vendee,  and  recover  the 
difference  between  the  contract  price  and  the 
price  on  resale. 

rSd.  Note. — ^For  other  cases,  see  Sales,  Gent 
Dig.  f  §  1083,  1084 ;   Dec  Dig.  f  809.*] 

Brror  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  St  Louis  Grain  Company 
against  the  Southern  Flour  &  Grain  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Walter  McBlreatb,  of  Atlanta,  for  plaintiff 
in  error.  Dorsey  &  Sbelton,  of  Atlanta,  for 
defendant  in  error. 

POTTLB,  J.  This  was  an  action  brought 
by  a  teller  of  goods  to  recover  from  the 
purchaser  damages  for  refusing  to  take  and 
pay  for  the  goods.  The  seller  claimed  that 
tlie  measure  of  damages  was  the  difference 
between  the  contract  price  and  the  price 
realized  from  the  resale  of  the  goods  at  the 
place  of  delivery,  under  the  provisions  of  the 
Civil  Code  of  1910,  I  4181.  The  seller  re- 
covered a  verdict  and  the  purchaser  is  com- 
plaining in  this  court  of  a  Judgment  over- 
ruling his  motion  for  new  trial. 

It  appears  that,  before  the  time  arrived 
for  the  delivery  of  the  goods,  the  purchas- 
er countermanded  the  order,  thus  making 
an  anticipatory  breach  of  the  contract  It 
la  contended  by  counsel  for  plaintiff  in  er- 
ror that  the  exclusive  remedy  of  the  seller 
was  to  bring  an  action  for  the  damages 
which  he  had  sustained  up  to  the  date  no- 
tice was  given  to  the  seller  that  the  pur- 
chaser would  refuse  to  take  and  pay  for  the 
goods.  In  other  words,  his  position  is  that, 
where  one  party  breaks  a  contract.  It  is 
the  duty  of  the  other  party  to  lessen  the 
damages;  and  that  under  this  principle  the 
seller,  upon  receiving  the  notice,  was  bound 
to  treat  the  contract  as  ended  and  sue 
for  whatever  damages  he  had  sustained. 
Counsel  for  plaintiff  in  error  Insists  that 
the  special  remedy  provided  by  section  4131, 
supra,  where  the  seller  is  given'  the  right  to 
resell  the  property  and  recover  the  differ- 
ence between  the  contract  price  and  the  price 
on  resale.  If  the  latter  be  less  than  the  con- 
tract price,  is  not  applicable  where  there  has 
been  an  anticipatory  breach  of  the  contract 
of  sale. 

The  rule  is  well  settled  that  in  such  a  case 
the  exclusive  remedy  of  the  seller  is  an  ac- 
tion for  damages  and  that  he  cannot  sue  for 
the  full  amount  of  the  purchase  price.  Lln- 
der  ▼.  Cole  Bros.  Co.,  10  Ga.  App.  102,  72 
S.  B.  719,  and  cases  dted.  In  this  case  the 
seller  did  not  sue  for  the  purchase  price, 
but  his  action  was  for  damages  for  breach 
of  the  contract  The  general  rule  is  that  the 
seller  is  entitled  to  recover  the  difference  be- 


tween the  contract  price  and  the  market  val- 
ue at  the  time  and  place  of  delivery;  and, 
under  the  terms  of  the  Code  section,  he  may 
conclude  the  purchaser  on  the  question  of 
market  value  by  reselling  the  property  after 
notice  to  the  purchaser.  Where  there  has 
been  an  anticipatory  breach  of  an  executory 
contract  of  sale,  the  seller  has  a  right  to 
treat  the  contract  as  ended,  and  Immediately 
sue  for  damages;  but  he  Is  not  bound  to  do 
this.  The  purchaser  alone  cannot  rescind. 
Rescission  can  only  be  brought  about  by  mu- 
tual agreement  of  the  parties.  If  notice  is 
given  to  the  seller  that  the  purchaser  will* 
not  take  and  pay  for  the  goods  at  the  time 
and  place  of  delivery,  and  the  seller  assents 
to  this  breach,  then  the  contract  Is  rescind- 
ed, and  the  seller  will  be  remitted  to  what- 
ever rights  and  remedies  he  had  as  of  the 
date  on  which  the  breach  by  the  purchaser 
is  made.  But  if  the  seller  refuses  to  assent 
to  the  attempted  rescission  of  the  contract 
by  the  purchaser,  be  has  the  right  to  wait 
until  the  time  for  performance,  and  then 
tender  the  goods  to  the  purchaser.  A  mere 
statement  by  a  purchaser  that  when  time 
for  performance  arrives  he  will  not  perform 
is  not  binding  even  upon  him,  unless  the 
statement  is  immediately  acted  upon  by  the 
seller.  The  purchaser  may  reconsider.  Such 
a  notice  Is  nothing  more  than  an  Invitation 
to  the  seller  to  agree  to  a  rescission.  If  the 
seller  refuses  to  agree,  the  purchaser  may 
still  take  tlie  goods  and  comply  with  bis  part 
of  the  contract  The  seller  is  not  bound  to 
assume  that  when  the  time  for  performance 
arrives  the  purchaser  wlU  refuse  to  com- 
ply, notwithstanding  the  latter  may  have 
notified  the  seller  that  he  would  refuse.  The 
locus  pcenitentiie,  so  to  speak,  remains  with 
the  purchaser  imtil  after  the  time  has  ar- 
rived for  performance  on  his  part 

These  considerations  clearly  result  from 
decisions  of  the  Supreme  Court  in  the  fol- 
lowing cases:  Smith  v.  Georgia  Loan  Co.. 
113  Ga.  975,  89  S.  E.  410:  Ford  v.  Lawson, 
133  Ga.  237  (5),  66  S.  B.  444;  Byrd  Print- 
ing Co.  V.  Whltaker  Co.,  185  Ga.  865,  70  S. 
B.  798,  Ann.  Cas.  1912A,  182.  There  is  noth^ 
Ing  to  the  contrary  in  Oklahoma  Vinegar  Co. 
V.  Carter,  110  Ga.  140,  42  S.  B.  378,  59  Ia  R. 
A.  122,  94  Am.  St  Rep.  112.  Indeed,  the  rea- 
soning of  Mr.  Justice  Little,  in  the  opinion 
in  that  case,  clearly  supports  tiie  view  above 
announced.  An  anticipatory  breach  was  com- 
mitted in  that  case.  The  plaintiff  sought  to 
pursue  the  special  remedy  provided  by  the 
Civil  Code  of  1910,  f  4181,  whereby  the  seller 
is  given  the  right  to  store  and  retain  the  goods 
for  the  benefit  of  the  buyer  and  recover  the 
full  amount  of  the  purchase  price.  The 
court  held  that  that  remedy  was  not  avail- 
able In  that  case,  simply  because  it  appear- 
ed that  the  plaintiff  had  not  stored  and  re- 
tained the  goods.  As  was  said  In  the  opin- 
ion:  ''Had  it  done  so,  it  might  have  brought 
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an  action  against  the  buyers  for  the  entire 
price  of  the  goods."  Here  the  seller  adopted 
the  other  remedy  provided  by  this  section 
of  the  Code,  and  resold  the  goods  after  no- 
tice to  the  purchaser.  This  fixed  the  meas- 
ure of  the  plalntlflTs  damages,  and  was  con- 
clusive upon  the  purchaser  that  the  price 
realized  at  the  resale  was  the  market  value 
of  the  goods  at  the  time  and  place  of  de- 
livery. See,  also,  RounsavUle  v.  lieonard 
Mfg.  Co.,  127  Ga.  735,  56  S.  B.  1030 ;  Black 
Co.  V.  Kaplan,  9  Ga.  App.  811,  72  S.  B.  803; 
Georgia  Agricultural  Works  y.  Price,  U  Ga. 
App.  80,  74  S.  E.  718. 
Judgment  affirmed. 

RUSSELL,  J.,  absent  because  of  sickness. 


<U  Gft.  App.  4M) 

GLAUSIBR,  WATSON  &  GO.  y.  WHALET 

et  al.     (No.  4,241.) 
<CoQrt  of  Appeals  of  Georgia.    Aug.  6,  1912.) 

(Syllabut  hy  the  Court.) 

Judgment    (|   590*)—  Mxboeb   aud   Bab  — 
Judgments  Opebatino  ijs  Bab. 

The  subject-matter  of  the  cause  of  actioa 
upon  which  this  suit  was  brought  in  the  city 
court  was  involved  in  and  concluded  by  the 
judgment  rendered  in  the  rait  previously  brought 
in  the  superior  court. 

f.Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  §§  1084,  1085,  110^1106 ;  Dec.  Dig. 
{  690.*] 

Error  from  City  Court  of  ThomasTlUe;  W. 
H.  Hammond,  Judge. 

Action  by  Glausler,  Watson  &  Co.  against 
B.  R.  Whaley  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Af- 
firmed. 

J.  H.  Merrill,  of  Tbomasvllle,  and  R.  J. 
Bacon,  of  Albany,  for  plaintiffs  In  error. 
Snodgrass  &  Maclntyre,  of  Tbomasvllle,  for 
defendants  In  error. 

POTTLE,  J.  Suit  was  brought  against 
Whaley  and  Myrick,  as  sunriving  partners 
of  a  partnership  known  as  the  Boston  Naval 
Stores  Company,  alleged  to  have  been  com- 
posed of  Whaley,  Myrick,  and  Malette,  the 
last  of  whom  was  not  in  life  at  the  time  the 
suit  was  brought,  and  his  legal  representa- 
tives were  made  parties  to  the  action.  The 
petition  alleges  that  the  defendants  were  in- 
debted to  the  plaintiffs  upon  a  check  which 
had  beoi  executed  by  the  Boston  Naval 
Stores  Company  and  delivered  to  the  plain- 
tiffs  upon  a  valuable  consideration.  The  de- 
fendants pleaded  that  in  a  former  suit  in 
the  superior  court  between  the  same  parties, 
and  involving  the  same  subject-matter,  a 
judgment  had  been  rendered  in  favor  of  the 
plaintiffs,  and  that  such  judgment  was  a  full 
and  final  adjudication  of  the  claim  and  cause 
of  action  now  sued  on.  The  suit  referred 
to  as  having  been  brought  in  the  superior 
court  was  in  behalf  of  these  plaintiffs  and 


against  the  Boston  Naval  Stores  Company 
and  L.  F.  Driver.  The  petition  alleged  that 
the  plaintiffs  had  sold  to  the  Boston  Naval 
Stores  Company  a  turpentine  plantation  for 
the  sum  of  917,000,  and  that  9100  of  the 
purchase  price  had  been  paid  in  cash,  and 
that  a  *<cheok  for  one  hundred  (9100)  dollars 
was  given  as  a  part  payment,  then  and 
there,  on  said  business,  which  was  signed 
by  Boston  Naval  Stores  Company,  per  E.  R. 
Whaley,  was  accepted  as  one  hundred  ($100) 
dollars  cash,  and  was  received  in  part  pay- 
ment." It  is  further  alleged  that  the  Bos- 
ton Naval  Stores  Company  operated  the  busi- 
ness for  five  days,  shipped  the  products  In 
the  name  of  the  company,  and  never  paid 
the  remainder  of  the  purchase  price,  to  wit, 
916,900;  that  it  refused  to  pay  the  check, 
and  that  the  same  came  bade  with  "payment 
stopped"  written  thereon,  this  being  the  rea- 
son for  nonpayment;  that  the  said  company 
abandoned  said  business  and  said  assets, 
broke  said  contract  of  sale,  and  left  the  as- 
sets in  a  demoralized  condition  as  to  value, 
in  that  they  were  not  worth  more  than  911,- 
000. 

The  petition  further  alleged  that  L.  F. 
Driver  was  not  a  partner  in  the  Naval 
Stores  Company  at  the  time  of  the  bringing 
of  t^e  suit,  but  was  to  have  an  interest  In 
the  firm,  in  consideration  of  his  services  in 
looking  up  the  location;  that  he  had  his 
name  placed  in  the  contract  of  sale  to  pro- 
tect him;  and  that  the  contract  was  closed 
and  the  sale  made  with  the  Boston  Naval 
Stores  Company  and  Driver.  The  petition 
alleged  that  the  plaintiffs  were  entitled  to 
recover  the  sum  of  $6,000  for  breach  of  con- 
tract, by  reason  of  the  acts  of  the  Boston 
Naval  Stores  Company  and  the  members 
composing  that  firm  and  L.  F.  Driver.  It 
was  further  alleged  that  the  name  of  L.  F. 
Driver  in  the  contract  was  a  mistake  of 
the  scrivener  and  a  mutual  mistake  of  the 
parties;  the  intent  being  that  the  contract 
should  be  with  the  Boston  Naval  Stores 
Company  alone.  The  petition  prayed  for 
reformation  of  the  contract  By  an  amend- 
ment to  the  petition,  the  plaintiffs  alleged 
that  Driver  was  a  party  to  the  case,  and  that 
defendants  contend  now  in  open  court  that 
he  was  a  party  to  the  contract  of  sale,  and 
is  equally  bound  with  the  Boston  Naval 
Stores  Company,  and  ask  for  a  nonsuit  on 
that  ground;  that  the  contract  shows  that 
Driver  is  so  bound,  and  plaintiflTs  show  that 
under  the  evidence  adduced  on  the  trial  he 
is  bound,  and  this  amendment  is  offered  that 
the  petition  may  correspond  with  the  proof 
and  show  liability  on  the  part  of  Driver. 
The  plaintiffs  prayed  for  a  Judgment  against 
Driver  and  the  Boston  Naval  Stores  Com- 
pany. The  suit  resulted  in  a  Judgment  in 
fiivor  of  the  plaintiffs  for  $1,250  against  the 
Boston  Naval  Stores  Company,  H.  M.  My- 
rick, B.  R.  Whaley,  and  L,  F.  Driver,  the 
amount  of  which  was  subsequently  paid  by 
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the  defendants.  At  the  conclusion  of  this 
evidence,  the  trial  judge  rendered  judgment 
against  the  plaintiffs  and  in  favor  of  the 
defendants,  and  to  this  judgment  exception 
has  been  duly  taken  by  the  plaintiffs. 

If  the  former  suit  brought  in  the  superior 
court  involved  the  $100  now  being  sued  for, 
and  if,  under  a  proper  construction  of  the 
petition  In  that  case,  a  recovery  was  or 
might  have  been  had  in  favor  of  the  plain- 
tiffs for  the  $100  being  sued  for,  the  judg- 
ment in  the  superior  court  is  conclusive,  and 
operates  as  a  bar  to  any  further  suit  on  the 
check.  The  suit  was  against  the  Boston 
Naval  Stores  Company  and  L.  F.  Driver. 
The  check  was  given  by  the  Boston  Naval 
Stores  Ck>mpany  alone;  but  by  the  amend- 
ment in  the  suit  for  breach  of  contract  it 
was  alleged  that  Driver  was  a  party  to  the 
contract  of  sale  and  ''equally  bound  with  the 
Boston  Naval  Stores  Company."  If  this  was 
true.  Driver  was  liable  to  that  company  for 
his  pro  rata  of  $100.  The  check  was  re- 
ceived as  cash,  and  is  therefore  to  be  treated 
for  all  purposes  as  so  much  cash  paid. 
While  paid  by  the  Naval  Stores  Company 
alone,  it  was  paid  for  the  benefit  of  that 
company  and  Driver.  This  being  so,  the 
cash  payment  of  $100  either  was  or  could 
have  been,  taken  account  of  in  the  verdict 
in  that  suit  It  cannot  be  ascertained  with 
certainty  whether  the  verdict  of  $1,250  in- 
cluded the  $100  which  had  been  paid  on  the 
purchase  price;  but  it  probably  did,  because 
the  plaintiffs  prayed  to  recover  the  full  dif- 
ference between  the  agreed  price  and  the  mar- 
ket value,  making  no  deduction  for  the  $100. 
Taking  the  allegations  and  the  prayer  alto- 
gether, it  was  the  evident  purpose  of  the 
parties  in  the  first  suit  to  fix  their  liability 
on  account  of  the  alleged  breach  of  thcf  con- 
tract of  sale,  and  the  plaintiffs  were  mani- 
festly seeking  to  recover  a  verdict  which 
should  represent  the  full  measure  of  the  de- 
fendants* liability  by  reason  of  the  breach. 
This  was  the  difference  between  the  agreed 
price  and  the  market  value,  and  the  pre- 
sumption is  that  the  jury  made  due  allow- 
ance for  the  $100  which  had  been  paid.  But 
whether  they  did  or  not,  under  the  pleadings 
and  the  evidence,  they  might  have  done  so. 
This  being  so,  the  verdict  and  judgment  in 
the  first  suit  fixed  the  measure  of  the  plain- 
tiffs' right  of  recovery,  and  they  were  not 
entitled  to  recover  upon  the  chedE. 

Judgment  afllrmed. 

RUSSELL,  J.,  absent  because  of  sickness. 

(U  Ga.  App.  416) 

WILLIAMS  et  al.   v.   STATE.     (No.   4,264.) 

(Court  of  Appeals  of  C^rgia.    Aug.  6,  1012.) 

(Bylldhu9  hy  the  Court.) 

1.   SUFFICIENCT    OF    EVIDENCE. 

The  evidence  in  this  case   was   sufficient 
to  rebut  the  presamption  that  the  fire  was  ac- 


cidental, and  to  raise  a  reasonable  inference 
that  it  was  due  to  criminal  agency. 

2.  Arson  (§  37*)— Sutficienct  or  Evidence. 

The  evidence  was  sufficient  to  show  that 
the  accused  burned  the  house  described  in  the 
Indictment  It  showed  motive  or  ill  will  to- 
wards the  owner  of  the  house,  flight  from  the 
honse  in  the  middle  of  the  nlgnt,  taking  goods 
Qontained  in  the  house,  incriminatoxy  state- 
ments made  during  their  flight,  indicating 
guilty  knowledge  and  expectation  of  the  appear- 
ance of  a  fire,  which  had  been  kindled  just  be- 
fore leaving  the  house,  and  other  circumstances, 
sufficient  to  exclude  every  other  reasonable  hy- 
pothesis than  that  of  guilt 

[Ed.  Note. — For  other  cases,  see  Arson,  (^nt 
Dig.  §§  71-73 ;    Dec.  Dig.  f  37.*] 

3.  Abson  f|  37*)— Evidence— SuFFiciENCT. 

The  allegation  in  the  indictment,  descrip- 
tive of  the  house  that  was  maliciously  set  fin 
to  and  burned,  that  it  was  "an  occupied  dwell- 
ing house,"  is  sufficiently  proved  by  evidence 
that  the  accused  (four  persons)  lived  in  the 
house  prior  to  and  ap  to  the  night  in  which  it 
was  burned;  and  that  immediately  upon  set- 
ting fire  to  the  house  they  fled  therefrom. 

[Ed.  Note. — ^For  other  cases,  see  Arson,  Gent 
Dig.  §i  71-78;   Dec.  Dig.  |  37.*] 

Error  from  Superior  Court,  Irwin  Ck>unty ; 
W.  F.  George,  Judge. 

Pillie  Williams  and  others  were  convicted 
of  maliciously  setting  fire  to  a  house,  and 
bring  error.    Affirmed. 

Newbem  &  Meeks,  of  Ocilla,  for  plaintiifs 
in  error.  Max  E.  Land,  Sol.  Qen.,  of  Gor- 
dele,  for  the  State. 

HILL,  G.  J.    Judgment  affirmed. 

RUSSELL,  J.,  absent  because  of  sickness. 


(U  6a.  A|>p.  418) 

HOLLINGSWORTH   v.   MAYOR,   ETC.,  OP 
GARROLLTON.    (No.  4,281.) 

(Gourt  of  Appeals  of  Georgia.    Aug.  6,  1912.) 

(8yUahu4  5y  the  Court.) 

Griminal  Law  (I  1179*)— Wbit  of  Bbrob— 

Questions  or  Fact. 

The  petition  for  certiorari  complains  of  no 
error  of  law,  but  only  that  the  finding  of  the 
municipal  court  was  without  any  evidence  to 
support  it.  There  being  direct  evidence  that 
the  accused  was  guilty  as  charged,  this  court 
will  not  interfere  with  the  refusal  of  the  judge 
of  the  superior  court  to  sanction  the  writ  of 
certiorari. 

[Bid.  Note.^For  other  cases,  see  Griminal 
Law,  Gent.  Dig.  {  3001;   Dec.  Dig.  f  1179.*] 

Error  from  Superior  Gourt,  Garroll  Goun- 
ty;   R.  W.  Freeman,  Judge. 

Essie  May  HoUingsworth  was  convicted  of 
violating  an  ordinance  of  the  Mayor,  etc.,  of 
the  Glty  of  Garrollton.  BYom  a  Judgment  re- 
fusing to  sanction  a  writ  of  certiorari,  she 
brings  error.    Affirmed. 

Buford  Boykln,  of  Garrollton,  for  plaintiff 
in  error.  Emmett  Smith,  of  Garrollton,  for 
defendant  in  error 

HILL,  G.  J.    Judgment  affirmed. 

RUSSELL,  J.,  absent  on  account  of  sick- 
ness. 
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(11  0«.  App.  S84) 

WHiKBS  T.   STATB.     (No.  4,245.) 

(Court  of  Appeals  of  Georgia.     July  23, 

1912.) 

(SyttahuM  ly  the  Court.) 

1.  liABCENT     (§    77*)— iNSTRUOnONB— EECBNT 

Possession  of  Pbopbrty. 

In  a  prosecution  for  simple  larceny,  the 
evidence  tended  to  show  that  recentiy  after 
the  offense  was  committed  the  stolen  property 
was  found  in  the  house  where  the  accused 
lived  with  others.  It  was  not  shown  that  the 
accused  had  exclusive  possession,  either  of 
the  stolen  property  or  of  the  house  where 
the  property  was  found.  It  was  error,  there- 
fore, for  the  trial  judge  to  charge  as  follows: 
"If  you  find  the  offense  alleged  in  the  indict- 
ment was  committed  by  some  one,  and  that 
after  the  commission  of  the  offense,  or  at  the 
time  of  the  commission  of  the  offense,  the 
goods,  or  some  portion  of  them,  were  found  in 
the  recent  possession  of  any  one,  such  posses- 
sion, unless  explained  to  the  satisfaction  of 
the  jury,  is  a  circumstance  which  the  jury 
may  consider  in  determining  the  guilt  or  inno- 
cence of  the  accused."  The  fact  that  the  eggs 
(the  property  stolen)  were  found  in  the  pos- 
session of  some  one,  and  that  this  possession 
was  not  explained  to  the  satisfaction  of  the 
jury,  does  not  raise  any  inference  that  the 
accused  was  the  thief.  This  inference  arises 
only  when  the  evidence  shows  recent  posses- 
sion in  the  accused,  not  explained  to  the  sat- 
isfaction of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Larceny. 
Cent  Dig.  |§  199,  202,  204;   Dec  Dig.  f  77.*] 

2.  Criminal  Law  (|  785*)— Trial— Instruc- 
tions—Cbbdibilitt  OF  Witnesses. 

It  is  erroneous  to  charge  the  jury,  in  ef- 
fect, that,  if  they  cannot  reconcile  the  testi- 
mony of  the  witnesses  so  as  not  to  impute 
perjury  to  any  one,  they  would  have  the  right 
to  believe  the  witness  who  had  the  best  op- 
portunity to  know  the  facts  testified  to  by 
him,  without  adding  the  qualification  that  the 
witnesses  should  be  of  equal  credibility.  Law- 
rence V.  State,  10  6a.  App.  786,  74  S.  E.  300. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |fi  1774,  1776-1781,  1889- 
1894;    Dec   Dig.  f  785.*] 

8.  Prejudicial  Nature   of  Error— Surn- 
oiENCY  OF  Evidence. 

The  evidence  tending  to  prove  the  guilt 
of  the  accused  was  not  clear,  strong,  or  con- 
clusive; and  for  this  reason  the  errors  noted 
above  demand  another  trial. 

Error  from  City  Court  of  C^arrollton; 
James  Beall,  Judge. 

Bob  Wilkes  was  convicted  of  simple  lar- 
ceny, and  brings  error.    Reversed. 

Leon  Hood  and  R.  W.  Adamson,  both  of 
CarroUton,  for  plaintiff  in  error.  C.  B. 
Roop,  Sol.,  of  CarroUton,  for  the  State. 

HILL,  0.  J.     Judgment  reversed. 


01  CkL  App.  410) 

CUMBT  V.   STATE.      (No.  4,250.) 
(Court  of  Appeals  of  Georgia.    Aug.  6,  1912.) 

(8yUahu9  by  the  Court.) 

1.  Criminal  Law   (f  918*)— New  Trial  — 
Harmless  Error. 

The  conduct  of  the  trial  judge  complained 
of  in  the  motion  for  a  new  trial  will  not,  un- 


der the  facts  of  this  case,  be  held  to  be  cause 
for  a  new  trlaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2163-2196,  2219-2224; 
Dec.  Dig.  I  918.*] 

2.   INTOXICATINQ    LIQUORS     (§    236*)— CRIM- 
INAL     Prosboutions  —  Evidence  —  Sum- 

OIBNCY. 

The  evidence  fully  warranted  the  verdict. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  U  300-322;    Dec  Dig.   | 
236.  •! 

Error  from  City  CJourt  of  CarroUton; 
James  'Beall,  Judge. 

Esmer  Cumby  was  convicted  of  selling  In- 
toxicating liquors,  and  brings  error.  Af- 
firmed. 

Buford  Boykln,  W.  Smith,  and  S.  C.  Boy- 
kin,  all  of  CarroUton,  for  plaintiff  in  error. 
C.  B.  Roop,  Sol.,  of  CarroUton*  for  the  State. 

POTTLE,  J.  [1]  Cumby  was  convicted  of 
seUing  intoxicating  liquors.  During  the  trial, 
whUe  a  witness  for  the  defendant  was  on  the 
stand,  he  was  asked  by  the  solicitor  wheth- 
er a  mule  which  had  been  referred  to  in  the 
testimony  was  in  a  stable.  The  witness  an- 
sweredf  "In  the  lot"  The  solicitor  then  re- 
peated the  question,  and  received  the  same 
answer.  The  solicitor  again  twice  repeated 
the  same  question,  and  each  time  received 
the  same  answer.  Counsel  for  the  defendant 
objected  to  further  questions  of  the  same  na- 
ture, upon  the  ground  that  the  witness  had 
already  intelligently  answered  the  question. 
The  court  overruled  the  objection,  and  per- 
mitted the  same  question  to  be  again  put, 
and  the  same  answer  was  again  given  by  the 
witness.  Thereupon  the  court  "became  a  lit- 
tle angry  with  the  witness  and  said:  'Look 
here,  you  have  got  to  answer  that  question. 
You  can  understand.  You  have  sense.' "  The 
witness  again  answered  that  the  mule  was  in 
the  lot,  whereupon  the  court  said:  "Look 
here,  I  will  have  to  send  you  to  jail.  Mr. 
Sheriff,  you  wiU  have  to  take  this  boy  to 
jaU.  Now,  was  the  mule  in  the  lot  or  in  the 
stable?"  The  witness  again  answered  that 
the  mule  was  in  the  lot,  and  explained  that 
the  stable  was  not  inclosed  in  the  lot  fence. 
In  the  biU  of  exceptions,  which  is  certified 
to  be  true  by  the  trial  judge,  it  is  recited 
that  the  last  remark  was  made  to  the  wit- 
ness by  the  court  in  a  very  angry  manner, 
and  that  the  court  was  requested  to  with- 
draw the  case  from  the  jury  and  declare  a 
mistrial.  It  is  not  quite  clear  from  the  rec- 
ord what  information  the  court  was  seeking 
to  elicit  from  the  witness.  He  seems  to  have 
answered  the  question  fairly  and  intelligent- 
ly each  time  it  was  put  to  him,  and  upon  the 
record  as  presented  to  this  court  the  conduct 
of  the  trial  judge  was  improper.  It  is  im- 
proper, and  often  prejudicial  to  the  rights 
of  a  party  litigant,  for  the  trial  judge,  by 
his  manner  and  statements,  to  discredit  a 
party's  witness  or  minimize  the  importance 
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of  bis  testlzDony.  In  a  dose  case  such  preju- 
dicial conduct  on  tlie  part  of  the  trial  Judge 
would  necessitate  a  new  trial.  It  will  not 
haye  this  result  in  the  present  case,  because 
the  defendant  is  clearly  guilty  under  the 
evidence,  and  the  testimony  about  which  the 
exception  arose  seems  to  be  entirely  imma- 
terial to  any  issue  involved  in  the  case.  The 
defendant  was  charged  with  having  sold  a 
pint  of  whisky,  and  it  is  not  apparent  how 
the  question  as  to  whether  the  mule  was  in 
the  lot  or  in  the  stable  could  elucidate  this 
issue. 

[2]  A  technical  case  of  guilt  was  made  out 
by  tile  defendant,  even  by  his  own  witness 
whom  it  is  claimed  the  court  discredited. 
The  state's  witness  testified  that  he  bought 
a  half  pint  of  whisky  from  the  accused.  It 
is  inferable  from  the  testimony  of  the  de- 
fendant's witness  that  the  state's  witness 
sold  the  whisky  to  the  accused,  and  after- 
wards bought  it  back  from  him^  If  that  be 
the  truth,  the  defendant  is  Just  as  guilty  as 
if  he  had  sold  the  whisky  to  the  state's  wit- 
ness In  the  first  instance.  The  statement  of 
the  accused  accorded  with  the  testimony  of 
his  witness,  and  it  is  thus  apparent  that  both 
the  evidence  and  the  statement  demanded  his 
conviction. 

Judgment  affirmed. 

RUSSELL^  J.,  absent  because  of  aicknesa. 


(U  ChL  App.  864) 

GAIN    v.     KNIGHTS     OF     PYTHIAS     OP 
NORTH    AND    SOUTH  AMERICA,    EU- 
ROPE, ASIA,  AFRICA,  AND  AUSTRALIA. 
(No.  4,m) 

(Court  of  Appeals  of  Georgia.    July  28,  1912.) 
(8yUahu$  5y  the  Court.) 

1.   INSUBANOX   (I  707^--^NBURABLX  INTEREST 

—Necessity. 

"While  a  valid  contract  of  insurance  can- 
not lawfully  be  taken  on  the  life  of  another  by 
one  who  has  no  insurable  interest  therein,  be- 
cause it  contravenes  public  policy,  yet,  as  one 
has  an  insurable  interest  in  his  own  life,  he 
may  lawfully  procure  insurance  thereon  for  the 
benefit  of  any  other  person  whose  interest  he 
desires  to  promote.  Such  a  contract  cannot 
be  defeated  because  of  the  want  of  insurable 
interest  in  the  beneficiary,  when  it  appears 
that  the  person  whose  life  was  insured  acted 
for  himself,  at  his  own  expense  and  in  good 
faith,  to  promote  the  interest  of  the  benefi- 
ciary, in  taking  out  the  policy.  A  contract  so 
entered  into  is  in  no  sense  a  wagering  or  spec- 
ulative one.'* 


[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1929-1931;    Dec.  Dig.  §  767.*] 

2.  INSUBANOS   (§  818*)— Actions  on  Pou- 


lt appearing  from  the  allegations  of  the 
petition  that  the  right  of  action  upon  the  policy 
■ned  on  was  in  one  other  than  the  legal  repre- 
sentative of  the  insured,  the  court  did  not  err 
in  snstaining  a  general  demurrer  to  the  peti- 
tion, without  reference  to  whether  a  tempo- 
rary administrator  is   a  legal  representative. 


within  the  meaning  of  that  term  as  used  in  the 
policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  1994;  Dec  Dig.  I  818.*] 

Error  from  CHty  Conrt  of  Savannah;  Da- 
vis B*reeman,  Judge. 

Action  by  Frank  Cain,  administrator, 
against  the  Benights  of  Pythias  of  North  and 
Sonth  America,  etc  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Oliver  ft  Oliver,  of  Savannah,  for  plaintiff 
in  error.  F.  B.  Pettie,  of  Savannah,  for  de- 
fendant in  error. 

POTTLE,  J.  Cain,  as  temporary  adminis- 
trator upon  the  estate  of  Johnson,  brought 
suit  against  the  Knights  of  Pythias  of  North 
and  South  America,  Europe,  Asia,  Africa, 
and  Australia  to  recover  a  certain  amount 
alleged  to  be  due  the  estate  of  the  deceased 
on  an  insurance  policy  which  had  been  is- 
sued to  the  deceased. 

The  petition  alleged  that  the  proceeds  of 
the  policy  were  made  payable  to  one  Eliza 
Cunningham,  who  was  named  in  the  policy 
as  Eliza  Johnson,  alleged  to  be  the  wife 
of  the  insured ;  but  she  was  not  in  fact  his 
wife,  and  this  was  known  to  the  insurer,  and 
it  is  acquainted  with  the  fact  that  she  is  not 
the  wife  of  the  insured,  and  not  entitled  to 
the  proceeds  of  the  policy.  For  this  reason, 
petitioner  alleges  that  the  proceeds  of  the 
policy  are  due  to  him  as  administrator  on 
the  estate  of  the  deceased.  Attached  to  the 
petition  and  made  a  part  thereof  was  a  copy 
of  the  benefit  certificate  issued  to  the  de- 
ceased. Its  provisions,  so  far  as  material, 
are  as  follows:  "Under  the  following  ex- 
pressed conditions,  stipulations,  and  agree- 
ments now  existing  or  that  may  hereafter  be 
enacted  by  the  grand  lodge,  [it]  will  pay  to 
Eliza  Cunningham,  wife,  heirs  or  legal  rep- 
resentative of  such  heir  or  heirs,  at  the 
death  of  [the  insured],  an  endowment  of  not 
less  than  fifty  dollars,  nor  more  than  three 
hundred  and  fifty  dollars,  being  the  total 
amount  under  this  policy ;  provided  that  [the 
insured]  shall  have  complied  with  all  the 
laws  and  regulations  of  the  grand  and  sub- 
ordinate lodges"  which  follow.  The  condi- 
tions were  that  the  insured  be,  at  the  time 
of  his  death,  a  member  in  good  standing; 
that  the  policy  shall  not  have  been  assigned, 
transferred,  or  hypothecated  to  any  person 
before  the  death  of  the  insured;  that  the 
policy  shall  not  be  assigned,  transferred,  or 
hypothecated  after  the  death  of  the  insured, 
by  his  widow  or  legal  representatives,  or 
such  heir  or  h^rs,  without  the  consent  of 
the  grand  lodge;  that  if  the  policy  shall 
have  been  assigned,  transferred,  or  hypothe- 
cated by  the  insured  prior  to  his  death,  or 
by  his  widow,  heirs,  or  legal  representatives 
of  such  heir  or  heirs  after  the  death  of  the 
insured,  without  the  consent  of  the  grand 
lodge,  then  the  policy  shall  become  void,  and 
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all  rights  and  benefits  arising  from  the  same 
shall  cease  and  terminate  forever;  that  np- 
on  a  faithful  compUance  with  the  foregoing 
stipnlations  and  laws  of  the  endowment  bu- 
reau and  subordinate  lodge,  and  upon  satis- 
factory proof  of  the  death  of  the  insured, 
the  endowment  bureau  will  pay,  "as  above 
expressed,*'  according  to  a  certain  tabulated 
statement  set  forth  In  the  certificate.  The 
trial  Judge  sustained  a  general  demurrer  to 
the  petition,  holding  that  the  plaintiff  was 
not  a  legal  representative,  within  the  mean* 
Ing  of  that  term  as  used  in  the  boieflt  cer- 
tificate, and  was  therefore  not  entitled  to 
bring  the  action. 

[2]  Counsel  for  the  plaintiff  in  error  state 
In  their  brief  that  the  sole  question  before 
the  court  is:  '*Has  the  temporary  adminis- 
trator authority,  under  the  law,  to  collect 
the  proceeds  of  this  policy,  and  is  he  within 
the  contemplation  of  the  term  'legal  repre- 
sentative'?' They  present  cogent  reasons  in 
their  brief  why  a  temporary  administrator  is 
permitted,  under  the  laws  of  this  state,  to 
bring  suit  to  recover  upon  a  policy  of  insur- 
ance, payable  to  the  estate  of  his  intestate. 
The  rule  of  practice  is  well  settled  that  a 
Judgment  will  be  sustained,  if  right  for  any 
reason,  even  though  the  reason  given  by  the 
trial  Judge  for  entering  the  Judgment  may 
have  been,  in  the  opinion  of  the  reviewing 
court,  wrong.  Taking  into  consideration  the 
business  and  principles  of  the  order  in  which 
the  plaintiff's  intestate  was  insured,  it  would 
neem  not  to  have  been  in  contemplation  of 
the  parties  that  recovery  on  the  policy  could 
be  had  by  an  administrator  or  executor  of 
the  deceased.  The  term  "legal  representa- 
tive" does  not  always  include  executor  or 
administrator.  Under  a  very  similar  con- 
tract to  the  one  involved  in  the  pres^it 
case,  the  Supreme  Court  held  that  a  perma- 
nent administrator  on  the  estate  of  the  in- 
sured could  not  recover.  See  Tucker  v. 
Knights  of  Pythias,  135  6a.  56,  68  S.  E.  796. 
It  is  significant,  as  determining  the  meaning 
intended  to  be  placed  by  the  parties  upon 
"legal  representative,"  that  one  of  the  condi- 
tions was  that  the  policy  should  not  be  as- 
signed after  the  death  of  the  member,  either 
by  his  widow,  or  his  heir,  or  legal  repre- 
sentatives of  such  heir.  It  would  seem, 
therefore,  that  in  contemplation  of  the  par- 
ties the  benefit  fund  was  to  be  paid  over, 
either  to  the  beneficiary  named,  or  legal 
representatives  of  the  heirs  of  the  insured. 

But,  be  this  as  it  may,  we  are  quite  clear 
tiiat  the  Judgment  dismissing  the  petition  on 
general  demurrer  was  right  for  another  rea- 
son. The  policy  was  made  payable  to  Eliza 
Cunningham,  and  a  fair  construction  of  the 
allegations  of  the  petition  is  ^at  Eliza  Cun- 
ningham is  still  in  life.  There  is  some  doubt 
as  to  whether  it  was  intended  to  be  stated 
in  the  certificate  that  Eliza  Cunningham 
was  the  wife  of  the  insured.    Her  name  is 


set  forth  as  Eliza  Cunningham,  and  a  prop- 
er construction  of  the  certificate  would  seem 
to  be  that  the  proceeds  of  the  policy  were  to 
be  paid  to  Eliza  Cunningham,  if  In  life,  or 
to  the  wife,  heirs,  or  legal  representatives 
of  such  heirs,  if  neither  Eliza  Cunningham 
nor  the  wife  of  the  insured  were  in  life. 

[1]  But  it  is  entirely  immaterial  whether 
Eliza  Cunningham  is  stated  to  be  the  wife 
of  the  insured  or  not;  and  it  is  also  imma- 
terial whether  she  is  in  fact  his  wife  or  not 
The  petition  alleges  that  the  insured  himself 
took  out  the  policy  of  insurance  and  carried 
on  the  insurance  during  his  lifetime ;  and  by 
this  it  was  necessarily  intended  to  be  alleg- 
ed that  the  insured  paid  the  premiums  and 
himself  controlled  the  policy.  Insurance 
cannot  be  taken  out  by  another  on  the  life 
of  one  in  whom  the  person  taking  out  the 
policy  has  no  insurable  interest  Such  in- 
surance would  be  void  and  contrary  to  pub- 
lic policy.  It  would  be  nothing  more  than  a 
wagering  or  speculative  contract,  "yet,  as 
one  has  insurable  interest  in  his  own  life, 
he  may  lawfully  procure  insurance  thereon 
for  the  benefit  of  any  other  person  whose 
interest  he  desires  to  promote.  Such  a  con- 
tract cannot  be  defeated  because  of  the  want 
of  insurable  interest  in  the  beneficiary,  when 
it  appears  that  the  person  whose  life  was  in- 
sured acted  for  himself,  at  bis  own  expense 
and  in  good  faith,  to  promote  the  interest  of 
the  beneficiary,  in  taking  out  the  policy.  A 
contract  so  entered  into  is  in  no  sense  a 
wagering  or  speculative  one."  Union  Fra- 
ternal League  v.  Walton,  109  Ga.  1,  34  S.  E. 
317,  46  li.  R.  A.  424,  77  Am.  St  Rep.  350; 
Grand  Lodge  Knights  of  Pythias  v.  Bar- 
nard, 9  Ga.  App.  71,  70  S.  E.  678.  These  de- 
cisions are  decisive  of  the  present  case.  The 
fact  that  Eliza  Cunningham  was  not  the 
wife  of  the  insured,  and  that  the  insurer 
knew  this  fact,  constituted  no  reason  why 
she  was  not  entitled  to  the  proceeds  of  the 
policy.  It  not  being  alleged  that  Eliza  Cun- 
ningham is  not  in  life,  and  It  being  infer- 
able from  the  allegations  of  the  petition  that 
she  is  in  life,  this  constitutes  a  sufficient 
reason  for  dismissing  the  petition  on  general 
demurrer,  without  reference  to  the  right  of 
the  temporary  administrator  to  recover  if 
Eliza  Cunningham  is  not  in  life. 

Judgment  affirmed. 

(U  CtaL  App.  415) 
OOUBT  V.  STATE.    (No.  4,268.) 
(Court  of  Appeals  of  Georgia.     Aug.  6,  1912.) 

(SyUahu9  5y  the  Court.) 
1.  Cbiminal  Law  (|  828*)— TBiAir-lNsnuc- 

TIONS— NeCESSITT  FOB  REQUEST. 

The  testimony  relied  on  by  the  accused  to 
prove  an  alibi  not  being  audi  as  to  show  the 
impoisibility  of  the  defendant's  presence  at  the 
time  when  and  the  place  where  the  crime  was 
alleged  to  have  been  conmiitted,  it  was  not  er* 
ror,  in  the  absence  of  a  written  request  so  to 
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do,  to  omit  to  instract  the  jury  on  the  law  of 
alibi.  Shaw  v.  State,  10  Ga.  App.  776,  74  S. 
B.  89. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2007;    Dec.  Dig.  {  828.*] 

2.  Cbiminal  Law  (|  922*)— New  Tbial— In- 
structions. 

While  not  strictly  accurate,  under  the 
facts  of  the  present  case,  the  following  charge 
was  not  so  erroneous  as  to  require  a  new 
trial:  "I  charge  you  that  it  would  not  be  nec- 
essary for  the  state  to  show  that  the  defendant 
actually  played  cards  and  bet  It  would  be 
sufficient  if  it  appears  to  you  that  he  bet  on 
any  game  played  with  cards.  It  would  not  be 
necessary  for  him  to  actually  participate  in  the 
game.  If  he  stood  by,  saw  the  game  played, 
and  bet  money  on  it,  he  would  be  guilty  under 
the  charge  made  against  him  in  the  accusa- 
tion." 

[Ed.  Note.^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  2210-2218;  Dec.  Dig.  | 
922.*] 

3.    SUFTICIENCY  OF  EVIDENCE. 

The  evidence  warranted  the  verdict. 

Error  from  City  Court  of  Polk  County; 
r.  A.  Irwin,  Judge. 

Ross  Coney  was  convicted  of  gaming,  and 
brings  error.    Affirmed. 

W.  W.  Mnndy,  of  Cedartown,  for  plaintiff 
in  error.  J.  A.  Wright,  Sol.,  and  E.  S.  Ault, 
both  of  Cedartown,  for  the  State. 

POTTLE,  J.  The  proposition  stated  In 
the  first  headnote  is  well  settled,  and  needs 
no  elaboration. 

[2]  The  language  of  the  statute  is  that, 
before  one  can  be  convicted,  it  must  appear 
that  he  played  and  bet  for  money  at  'any 
game  played  with  cards,  dice,  or  balls. 
Strictly  speaking,  therefore,  it  must  appear 
that  one  charged  with  a  violation  of  this 
statute  participated  in  a  game.  It  is  ap- 
parent, however,  from  the  testimony  that 
the  court  did  not  mean  to  charge  that  the 
accused  need  not  take  part  in  a  game.  The 
state's  witness  testified  as  follows:  "Ross 
Coney,  the  defendant,  played  cards  and  bet 
with  us.  We  were  all  playing  cards  at 
Standpipe  Hill,  playing  'skin.*  Some  would 
play  sitting  on  the  ground.  The  ones  han- 
dling the  cards  were  the  principals,  and  the 
ones  standing  behind  were  the  'pikers.'  The 
principals  would  handle  the  cards  and  the 
'pikers*  would  reach  over  and  pick  up  one 
of  the  cards  thrown  aside  by  the  dealer,  and 
then  throw  his  money  in  the  ring  and  bet  on 
his  card.  Ross  was  standing  behind  Dave 
Cason,  'piking.'  I  saw  Ross  reach  down 
several  times  and  pick  up  the  cards  and  put 
his  money  down."  It  Is  apparent,  therefore, 
that  what  the  court  meant  to  say  was  that 
if  the  Jury  believed  that  the  accused  was  a 
"piker/*  as  described  by  the  state's  witness, 
he  would  be  equally  guilty  as  If  he  were  a 
"principal."  Manifestly  this  was  correct 
The  law  does  not  permit  this  form  of  gam- 
ing, either  by  "principals"  or  by  "pikers." 

Judgment  affirmed. 

RUSSELL,  J.,  absent  because  of  sickness. 


(U  Qa.  App.  427) 
STRICKLAND  v.  STATE.  (No.  4,290.j 
(Court  of  Appeals  of  (jreorgia.     Aug.  8,  1912.; 

(ByUahu9  hy  the  Court,) 

1.  Cbiminal  Law  (§  828*)— TbiaI/— Instruc- 
tions—Necessity  FOB  Request. 

In  the  absence  of  a  timely  written  request, 
the  failure  to  instruct  the  jury  on  a  theory  of 
the  defense  dependent  alone  pn  the  statement 
of  the  accused  to  the  jury  is  not  error.  Jor- 
dan V.  State,  9  Ga.  App.  578,  71  S.  E.  875. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2007;   Dec.  Dig.  §  828.*] 

2.  Assignments  of  Ebbob  Without  MEBIT^— 
Evidence  Sufficient. 

The  assignments  of  error  of  law  are  with- 
out merit,  and  the  evidence  fully  supports  the 
verdict. 

Error  from  City  Court  of  Statesboro ;  H. 
B.  Strange,  Judge. 

J.  D.  Strickland  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

J.  F.  Brannen  and  J.  J.  E.  Anderson,  both 
.of  Statesboro,  for  plaintiff  In  error.  Fred 
T.  Lanier,  Sol.,  of  Statesboro,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 

RUSSELL,  J.,  absent  because  of  sickness. 


(U  Ga.  App.  418) 
AVERY  V.  STATE.     (No.  4,280.) 
(Court  of  Appeals  of  Georgia.     Aug.  6,  1912.) 

8yUahu9  by  the  Court.) 

1.  Cbiminal  Law  (|  1144*)— Wbit  of  Ebbob 
—Review— Pbesumptions. 

A  ground  of  a  motion  for  new  trial,  based 
upon  alleged  newly  discovered  evidence,  need 
not  be  formally  approved  by  the  trial  judge  in 
the  sense  that  the  recitals  of  fact  contained  in 
the  affidavits  offered  in  support  of  the  ground 
are  verified  as  true.  The  reviewing  court  will 
pass  upon  a  ground  of  the  motion  for  new  trial« 
based  upon  alleged  newly  discovered  evidence, 
if  it  appears  that  this  ground  was  presented  to 
and  considered  by  the  trial  judge,  and  that  the 
affidavits  offered  in  support  thereof  were  like- 
wise considered  by  the  judge.  Where,  however, 
the  record  discloses  that  the  trial  judge  refused 
to  approve  such  a  ground  of  a  motion  for  a 
new  trial,  and  nothing  more  appears,  it  will  be 
presumed  that  for  some  good  and  sufficient  rea- 
son the  trial  judge  reiused  to  consider  Uie 
^und  of  the  motion,  and  the  evidence  offered 
m  support  thereof. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2736-2781,  2901,  301fr-3037; 
Dec.  Dig.  I  1144.*] 

2.  Cbiminal   Law   (|  942*)  — New   Tbial  — 
Gbounds— Nbwlt  Discovbbed  Evidence. 

A  ground  of  a  motion  for  new  trial,  based 
upon  alleged  newly  discovered  evidence  which 
is  Impeaching  in  its  nature,  presents  no  suffi- 
cient reason  for  granting  a  new  trial,  and 
especially  is  this  true  where  the  impeaching 
evidence  relates  to  proof  of  a  specific  act  tend- 
ing to  show  the  bad  character  of  a  witness,  evi- 
dence of  which  would  not  be  admissible  even  Tt 
a   new  trial  should  be  granted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2331-2332;  Dec  Dig.  § 
942.*] 

3.  Sufficiency  of  Evidence. 

The  evidence  supports  the  verdict 


•For  other  cases  see  saxne  topic  and  section  NUMBER  In  Dec  Dig.  *  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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Error  firom  Superior  Court,  Ck)t)b  County; 
N.  A.  Morris,  Judge. 

L.  C.  Avery  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Mozley  &  Moss,  of  Marietta,  for  plaintiff 
In  error.  J.  P.  Brooke,  Sol.  Gen.,  of  Alpha- 
retta,  for  the  State. 

POTTLE,  J.     Judgment  affirmed. 

RUSSELL,  J.,  absent  because  of  sickness. 


(11  Oa.  App.  404) 

MUSCOGEE  COUNTY  v.  RODGERS. 
(No.  4,236.) 

(Court  of  Appeals  of  Georgia.    Aug.  6,  1912.) 

(8yttah«$  hy  the  Court.) 

Action  fob  Personal  Injubibs— Supfictbn- 
CT  OF  EviDENCB— Amount  of  DAicAoxa— 
Charge  of  Coubt. 

This  was  an  action  for  personal  injuries 
alleged  to  have  been  received  by  the  plaintiff, 
in  consequence  of  being  thrown  from  a  buggy 
as  a  result  of  the  horse  hitched  thereto  hav* 
ing  stepped  upon  a  rotten  plank  in  a  bridge 
along  a  public  road  of  a  county.  The  evi- 
dence folly  warranted,  if  it  did  not  demand, 
the  verdict  in  the  plaintiff's  favor.  The 
amount  thereof  (S750)  was  not  only  not  ex- 
cessive, but  was  less  than  that  to  which  the 
plaintiff  was  fairlv  entitled,  under  the  testi- 
mony introduced  m  her  behalf.  The  charge 
of  the  court  fairly  submitted  the  issues.  The 
requests  to  charge,  so  far  as  legal  and  per- 
tinent, were  covered  by  the  general  charge; 
and  the  instruction  excepted  to  was  not  sub- 
ject to  the  criticism  that  it  contained  an  ex- 
pression of  opinion  as  to  the  weight  of  the  evi- 
dence. 

Error  from  City  Court  of  Columbus;  G. 
Y.  Tigner,  Judge. 

Action  by  Inez  Rodgers  against  Muscogee 
County.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Hatcher  &  Hatcher,  of  Columbus,  for 
plaintiff  in  error.  A.  W.  Cozart,  of  Colum- 
bus, and  S.  M.  Davis,  for  defendant  in  error. 

POTTLE,  J.     Judgment  affirmed 

RUSSELL,  J.,  absent  because  of  sickness. 


(U  Oa.  App.  SS6) 

SMITH   T.    STATE.      (No.    4,280.) 
(Court  of  Appeals  of  Georgia.    July  23,  1912.) 

(Byllahus  hy  the  Court,) 

LABCEirr    (§   23*)— Elements  of  Ofeensb— 
Hoo  Stealing. 

The  accused  was  tried  for  hog  stealing. 
The  evidence  strongly  tended  to  show  that 
he  acquired  and  held  possession  of  the  hog 
under  an  honest  claim  of  right  Under  no 
view  of  the  evidence  was  a  conviction  for 
the  statutoij  offense  of  hog  stealing  author- 
ized, even  if  the  accused  could  properly  have 
been  found  guilty  of  taking  and  carrying  away 
the  carcass  of  a  hog  belonging  to  the  prosecu- 
tor, with  intent  to  steal  the  same.  The  case 
is  similar  upon  its  facts  to  that  of  Moses  v. 


State,  8  Ga.  App.  446,  69  S.  B.  575,  and  Is  in 
principle  controlled  by  that  decision. 

[Ed,  Note. — For  other  cases,  see  Larceny* 
Cent.  Dig.  {f  50-^52;    Dec.  Dig.  §  23.^1 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  K.  J.  Hawkins,  Judge. 

George  Smith  was  convicted  of  hog  steal- 
ing, and  brings  error.    Reversed. 

R.  Earl  Camp,  of  Dublin,  for  plaintiff  in 
error.  E.  D.  Graham,  SoL  Gen.,  of  McRae, 
for  the  State. 

POTTLE,  J.    Judgment  reversed. 


(11  Oa.  App.  855) 

WEAVER  V.  SOUTHERN  RT.  00. 
(No.  4,196.) 

(Court  of  Appeals  of  Georgia.    July  23,  1912.) 

(Syllahue  hy  the  Court.) 

Cabriebs  (I  218*)— Transpobtation  of  Live 
Stock— -Liability  fob  Injubt. 

Where,  in  a  contract  of  affreightment  for 
the  transportation  of  live  stock,  the  shipper  ob- 
ligates himself  to  accompany  the  stock  and  feed 
and  water  them,  he  cannot  recover  of  the  car- 
rier damages  for  injuries  to  the  stock,  caused 
from  failure  to  supply  them  with  food  and 
water,  if  he  abandons  the  stock  en  route  with- 
out making  azrangements  to  have  them  fed  and 
watered,  and  without  making  any  demand  upon 
the  carrier  to  furnish  facilities  for  the  feeding 
and  watering  of  the  stock.  Especially  is  this 
tnxe  where  it  appears  that  at  the  point  where 
it  is  claimed  the  carrier  committed  the  breach 
of  duty  in  failing  to  feed  and  water  the  stock 
there  was  a  stock  pen  in  which  the  stock  might 
have  been  unloaded,  and  no  demand  was  made 
upon  the  carrier  to  supply  the  owner  with  nec- 
essary vessels  from  which  to  feed  and  water 
the  stock.  In  the  absence  of  such  a  demand 
and  of  a  refusal  to  comply  therewith,  the  car- 
rier cannot  be  held  liable  as  for  breach  of  its 
obligation  to  furnish  facilities  for  feeding  and 
watering  the  stock. 


[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ||  674-696.  927,  928,  933-949 ;  Dec. 
Dig.  I  218.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  G.  A  Weaver,  Jr.,  against  the 
Southern  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

See,  also,  9  Ga.  App.  84,  70  S.  E.  222. 

Burton  Smith  and  R.  W.  Crenshaw,  both 
of  Atlanta,  for  plaintiff  in  error.  McDaniel 
&  Black,  of  Atlanta,  for  defendant  in  error. 

POTTLE,  J.  This  Is  the  second  appear- 
ance of  this  case.  The  facts  are  fully  re- 
ported in  the  former  decision  in  9  Ga.  App. 
34,  70  S.  E.  222.  The  suit  was  brought  to 
recover  damages  for  alleged  injuries  to  live 
stodk  shipped  from  Thomaston  Ga.,  to  At- 
lanta, Ga.,  over  the  lines  of  the  Macon  & 
Birmingham  Railway  Company  and  the 
Southern  Railway  Company.  At  the  first  trial 
a  verdict  was  directed  in  favor  of  the  plain- 
tiff.    That  Judgment  was  reversed  by  the 
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Court  of  Appeals*  upon  the  ground  that  there 
was  some  evidence  upon  which  the  Jury 
might  find  In  favor  of  the  plaintiff.  In  the 
decision  rendered  upon  the  record  as  then 
presented.  It  was  held  that  the  plaintiff 
could  not  recover  for  any  Injury  caused  by 
failure  to  supply  the  stock  with  food  and 
water,  since,  under  the  contract  of  affreight- 
ment, he  was  bound  to  accompany  the  stock 
and  feed  and  water  them  himself,  and  the 
evidence  showed  that  he  abandoned  them  at 
Woodbury,  and  that  the  failure  to  supply 
them  with  food  and  water  was  not  a  breach 
of  duty  on  the  part  of  the  defendant.  It 
was  further  held  that,  as  there  was  some 
evidence  that  might  authorize  a  finding  that 
there  was  Injury  to  some  of  the  stock  from 
causes  other  than  failure  to  feed  and  water 
and  for  which  the  company  would  be  re- 
sponsible, the  case  should  be  submitted  to  a 
jury  upon  that  Issue.  At  the  second  trial 
the  Jury  found  for  the  defendant,  and  the 
plaintiff's  motion  for  new  trial  was  over- 
ruled. 

The  evidence  is  substantially  the  same  as 
it  was  at  the  first  trial.  It  is  insisted  that 
the  court  erred  in  charging  the  Jury  that 
the  plaintiff  could  not  recover  for  injury 
caused  from  failure  to  feed  and  water  the 
stock,  for  the  reason  that  the  defendant  had 
failed  to  supply  the  plaintiff  with  proper 
f&clllties  for  feeding  and  watering  the  stock 
at  Woodbury.  It  appears  now,  as  It  did  in 
the  former  trial,  that  there  was  a  stock  pen 
at  Woodbury,  where  stock  might  have  been 
safely  confined  after  being  unloaded  from 
the  car,  but  it  does  not  appear  that  there 
were  any  troughs  where  food  could  be  placed 
in  the  stock  i>en,  or  any  receptacles  for  hold- 
ing water  for  the  stock  to  drtnk.  If  the  in- 
juries to  the  stock  resulted  from  the  car- 
rier's failure  to  furnish  proper  facilities  for 
feeding  and  watering,  then  the  company 
would  be  liable.  Comer  v.  Stewart,  97  Ga. 
408,  24  a.  B.  845.  On  the  other  hand,  if  the 
proximate  cause  of  the  injury  was  the  plain- 
tiff's abandonment  of  the  stock  and  his  own 
failure  to  comply  with  his  contractual  obli- 


gation to  feed  and  water,  he  cannot  recover. 
Georgia  Railroad  Co.  v.  Reld,  91  Ga.  377,  17 
S.  E.  934;  Cooper  v.  Raleigh  &  Gaston  Rail- 
road Co.,  110  Ga.  669,  36  S.  B.  24a  The 
court's  instruction  practically  amounted  to  a 
statement  to  the  Jury  that  the  plaintiff  was 
not  entitled  to  recover,  under  the  evidence, 
for  any  damage  caused  from  failure  to  feed 
and  water  tiie  stock;  and  this  instruction, 
we  think,  was  proper  under  the  facts  of  the 
case.  It  was  undisputed  that  when  the  stock 
arrived  at  Woodbury,  and  the  plaintiff  as- 
certained that  there  would  be  no  freight 
train  from  Woodbury  to  Atlanta  untH  the 
next  day,  he  abandoned  his  stock,  without 
leaving  them  in  the  care  of  any  person,  and 
came  to  Atlanta.  He  made  no  demand  upon 
the  carrier  to  furnish  any  facilities  for  feed- 
ing and  watering  the  stock;  he  made  no  ef- 
fort to  feed  and  water  them  himself;  he  em- 
ployed no  other  person  to  do  this  for  him  in 
his  absence.  There  was  a  stock  pen  near 
the  track,  where  the  stock  might  have  been 
unloaded.  If  he  had  made  demand  upon  the 
carrier  to  furnish  troughs  wherein  the  stock 
might  be  fed,  and  buckets  out  of  which  they 
might  be  watered,  and  the  carrier  had  re- 
fused to  comply  with  his  demand,  and  injury 
had  resulted  to  the  stock  from  the  plaintiff's 
failure  to  procure  the  necessary  facilities  for 
feeding  and  watering,  then  the  carrier  would 
have  been  liable.  But  where  no  such  de- 
mand was  made,  and  no  effort  of  any  sort 
made  to  feed  and  water  the  stock  which 
were  abandoned  by  the  plaintiff,  we  do  not 
think  that  he  can  properly  hold  the  carrier 
liable  for  the  consequences  of  his  own  neg- 
lect Having  taken  the  risk  himself  and 
the  carrier  having  committed  no  breach  of 
its  contractual  obligation,  and  no  breach  of 
any  duty  which  it  owed  the  plaintiff  as  a 
common  carrier  of  live  stock,  the  plaintiff 
must  abide  the  consequences  and  suffer  his 
loss.  There  was  no  error  In  any  of  the 
court's  instructions,  nor  in  refusing  to  give 
In  charge  the  requests  presented  by  the  coun- 
sel for  the  plaintiff. 
Judgment  affirmed. 
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STALLINGS  T,  SOUTHERN  BY.  OO. 

(Supreme  Court  of  South  Carolina.    Aug.  15, 

1912.) 

Cabribrs  (I  20*)— Carrtagb  of  Qood&— P«n- 

ALTT  FOR  Excessive  Chaboes. 

Where  a  consignee  qf  goods  paid  excess 
sive  freight  charges  without  objection,  he  can- 
not recover  from  the  railroad  company  the 
penalty  for  overcharge. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  ff  83-4D,  133,  927;  Dec.  Dig.  f 
20.*! 

Appeal  from  Common  Pleas  CUrcait  Court 
of  Spartanburg  Cotmty ;  R.  C.  Watts,  Judge. 

Action  by  E.  L.  Stallings  against  the 
Sonthem  Railway  Company.-  From  a  Judg- 
ment of  the  circuit  court,  affirming  a  Judg- 
ment of  the  Justice  court  in  fayor  of  plain- 
tiif,  defendant  appeals.     Reversed. 

J.  B.  AUtinson,  <^  Spartanburg,  for  appel- 
lant C  C.  Wych^  of  Spartanburg,  for  re- 
spondent 

WOODS,  J.  The  plaintift  reoovered  a 
Judgment  in  a  magistrate's  court  for  75  cents 
oYercharge  of  freight  on  wasbstands  shipped 
from  Savannah,  Qa.,  to  Spartanburg,  &  C, 
and  $50,  the  penally  for  such  overcharge. 
On  appeal  the  Judgment  was  affirmed  by  the 
circuit  court. 

The  plaintUf  admitted  in  his  testimony 
that  be  paid  the  freight  without  objection. 
This  admission  was  fatal;  for,  since  the 
case  was  heard,  the  circuit  court  decided,  in 
Hardaway  v.  Southern  Ry.  Ca,  90  S.  C.  475, 
73  S.  E.  1020,  that  there  can  be  no  recovery 
for  such  overcharge  voluntarily  paid.  This 
conclusion  renders  unnecessary  the  other 
questions  made  by  the  appeaL 

Reversed. 

GART,  C.  J.,  and  HYDRICK  and  FRA- 
SER,  JJ.,  concur. 


STATE  V.  JONES. 

(Supreme  Court  of  South  Carolina.    Aug.  10, 

1912.) 

1.  Jury  (§  117*)--Objections  to  Panel. 

While  Act  Feb.  7,  1902  (23  St.  at  Large, 
p.  1006),  psoviding  for  the  selection  of  the 
jury  Ust,  BO  doubt  contemplates  that  the  names 
selected  should  be  considered  by  the  jury  com- 
missioners as  a  body,  a  failure  to  give  such 
consideration  is  a  mere  irregularity,  objection 
to  which  must  be  made  before  trial. 

[Ed.  Note.*-For  other  cases,  see  Jury,  Cent 
Dig.  I  544;  Dec  Dig.  {  117.*] 

2.  JuRT  (I  117*)— Objections  to  Panxz*  Bz- 
CU6B  FOB  Delay. 

As  the  statute  provides  each  step  in  the 
selection  for  a  jury,  an  accused  cannot  excuse 
his  failure  to  make  objections  to  the  panel  be- 
fore trial,  because  of  lack  of  means  of  discov- 
ering irregularities;  it  being  his  duty  to  make 
inquiries  of  those  participating  in  the  pro- 
ceeding. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  I  544;    Dec.  Dig.  |  117.*] 


Appeal  ftom  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  R.  W.  Memminger, 
Judge. 

John  J.  Jones  was  convicted  of  mahslaugh* 
ter,  and  from  an  order  denying  his  motion 
for  new  trial  he  appeals.    Affirmed. 

See,  also,  90  S.  C.  290,  78  S.  E.  177. 

Wolfe  ft  Berry,  Glaze  &  Herbert,  and  0. 
P.  Brunson*  all  of  Orangeburg,  for  appel- 
lant   P.  T.  Hildebrand,  for  the  State. 

WOODS,  A.  J.  [1]  The  defendant  was 
convicted  of  manslaughter,  and  sentenced  at 
the  January,  1911,  term  of  the  court  of  gen- 
eral sessions  for  Orangeburg  county.  On  ap- 
peal the  judgment  was  affirmed.  90  S.  C. 
290,  78  S.  R  177.  While  the  appeal  was 
pending,  the  defendant's  counsel  gave  notice 
of  a  motion,  in  the  circuit  court,  for  a  new 
trial  on  the  ground  of  after-discovered  evi- 
dence, and  on  this  further  ground  presmted 
in  the  agreed  statement:  "In  order  to  facili- 
tate the  work  of  preparing  the  jury  Ust  for 
the  year  1911,  the  jury  commissioners  agreed 
among  themselves  that  each  commissioner 
would  select  the  names  from  certain  town- 
ships for  the  jury  lists,  and  In  accordance 
with  that  agreement  each  jury  conunissioner 
selected  the  names  for  the  jury  lists  from 
his  allotted  portion  of  the  county,  and  after 
they  had  prepared  the  lists  in  the  manner 
above  provided  they  met  together,  and  pat 
the  names  so  chosen  in  the  jury  box,  each 
agreeing  to  accept  the  name  selected  by  the 
other,  and  without  conjointly  passing  on* 
each  separate  name^  and  declared  that  to  be 
the  jury  list  for  the  year  1911."  Defend- 
ant's counsel  did  not  discover  that  the  jury 
box  was  made  up  in  this  manner  until  after 
the  trial,  when  the  fact  was  accidentally 
brought  out  in  the  hearing  of  a  motion  tc 
quash  the  jury,  made  in  another  case  and  on 
a  different  ground.  The  circuit  judge  re- 
fused the  motion,  and  the  defendant  appeals 
on  the  ground  that  the  failure  of  the  jury 
commissioners  to  pass  conjointly  on  each 
name  placed  in  the  box  was  a  violation  of 
the  law  fatal  to  the  validity  of  the  presait- 
ment  of  a  grand  jury  and  the  conviction  of 
a  petit  jury  so  drawn. 

Section  2  of  the  act  of  1902  (23  Stat  1066) 
provides:  'That  the  said  county  auditor, 
county  treasurer,  and  the  derk  of  the  court 
of  common  pleas  of  each  county  shall  imme- 
diately after  the  passage  of  this  act,  and 
hereafter  in  the  month  of  December,  of  this 
and  each  succeeding  year,  prepare  a  list  of 
such  qualified  electors,  under  the  provisions 
of  the  Constitution,  between  the  ages  of 
twenty-one  and  sixty-five  years  and  of  good 
moral  character,  of  their  respective  counties, 
as  they  may  deem  otherwise  well  qualified 
to  serve  as  jurors,  being  persons  of  sound 
judgment  and  free  from  all  legal  exceptions, 
which  list  shall  include  not  less  than  one 
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from  every  three  of  such  qualified  electors 
under  the  provisions  of  the  Constitution,  be- 
tween the  ages  of  twenty-one  and  sixty-five 
years,  and  of  good  moral  character,  to  be  se- 
lected without  regard  to  whether  such  per- 
sons live  within  five  miles,  or  more  than  five 
miles  from  the  courthouse."  The  statute,  no 
doubt,  contemplates  that  the  names  placed 
in  the  box  should  be  considered  by  the  jury 
commissioners  as  a  body ;  but  the  failure  to 
give  such  Joint  consideration  is  nothing 
more  than  an  irregularity,  objection  to 
which  comes  too  late,  if  not  made  before 
trial.  Similar  questions  have  been  so  often 
before  the  court  that  no  extended  discussion 
is  necessary.  In  State  v.  Smalls,  73  S.  G. 
516,  53  S.  E.  d76»  it  was  held  to  be  an  irreg- 
ularity merely  that  the  jury  commissioners 
selected  for  grand  jurors  the  persons  whom 
they  regarded  best  qualified,  instead  of  fol- 
lowing the  l^tatute,  which  required  that  those 
whose  names  were  first  put  down  should  be 
assigned  to  the  grand  jury.  The  authorities 
are  cited  in  that  case,  and  in  Rhodes  v.  So. 
By.  CJo.,  68  S.  0.  494,  47  S.  B.  689,  and  Stete 
V.  Lazarus,  83  S.  C.  215,  65  S.  E.  270. 

[2]  The  position  that  the  defendant  had 
no  means  of  discovering  the  irregularity  be- 
fore going  to  trial  is  not  tenable.  The  stat- 
ute law  lays  down  every  step  to  be  taken  in 
obtaining  juries.  When  a  party  wishes  to 
avail  himself  of  any  failure  to  comply  with 
the  law,  due  diligence  requires  that  he  make 
inquiry  of  those  who  participated  in  the  pro* 
ceedings  prescribed  by  the  statute.  The  cas- 
es will  be  very  rare  where  every  step  taken 
will  not  be  made  known  by  such  Inquiry. 

Affirmed. 

GARY,  a  J.,  and  HYDBICK,  WATTS, 
and  FBASEB,  JJ.,  concur. 


(92  S.  G.  22») 

WEST  END  DEVELOPMENT  CO.  T. 
THOMAS  et  al. 

SAME  V.  O'HAGAN  et  aL 

(Supreme  Court  of  South  Carolina.     Aug. 

10,  1912.) 

1.  Public     Lands     (§     192*)  —  Colonial 
Grants. 

Act  April  12,  1768  (7  St  at  Large,  p.  88) 
I  5,  which  reserved  certain  tide  and  marsh 
lands  as  a  common  for  the  city  of  Charleston, 
being  a  mere  reservation  and  not  a  grant,  was 
not  binding  on  subsequent  Legislatures,  and 
hence  did  not  invalidate  the  act  of  August  13, 
1783  (7  St  at  Large,  p.  99)  S  5,  giving  the 
marsh  land  to  the  city  council  to  improve  or 
sell  for  the  benefit  of  the  city  or  its  inhabitants, 
or  the  act  of  March  4,  1909  (26  St  at  Large, 
p.  361),  granting  tidelands  not  theretofore 
granted. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  ||  616,  617,  618;  Dec  Dig. 
i  192.*] 

2.  Judgment    (8    691*)  —  Conclusiveness — 
PERSONS  Concluded. 

Act  Aug.  13,  1783  (7  St  at  Large,  p.  99) 
f  5,  which  granted  marsh  land  to  the  city 
council  of  the  city  of  Charleston,  to  be  leased. 


sold,  or  improved  as  shall  appear  to  the  cooncU 
most  conducive  to  the  welfare  of  the  city  and 
its  inhabitants,  made  the  council  a  mere  trus- 
tee, so  that  a  judgment  against  it  would  not  be 
conclusive  on  the  city  and  its  inhabitants. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |  1214;   Dec  Dig.  t  691.»] 

3.  Easeicents    (§    2*)  — OVKB    PUBUO    Pbop- 
EBTT. 

Abutting  owners  cannot  acquire  an  ease* 
ment  over  land  held  for  the  public. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  §  3;  Dec.  Dig.  |  2.*] 

4.  Easements  (|  26*)-^veb  Publio  Pbopeb- 
TT— Estoppel. 

If  abutting  owners  acquired  an  easement 
over  public  land,  they  lost  the  same  by  silent 
acquiescence  in  the  expenditure  of  large  sums 
of  mone^  in  the  improvement  and  a  consequent 
change  m  the  use  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent    Dig.    II   72%-74,   80-«2;    Dec.   Dig.   | 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Frank  B.  Gary,  Judge. 

Actions  by  the  West  End  Development 
Company,  a  corporation,  against  John  P. 
Thomas  and  others,  and  by  the  same  plaintifr 
against  W.  J.  O'Hagan  and  others.  From  a 
judgment  for  plaintiff  in  each  case,  the  de- 
fendants appeaL    Affirmed. 

Mitchell  &  Smith  and  Whl  Henry  Parker, 
all  of  Charleston,  for  appellants.  James  Si- 
mons and  Geo.  H.  Moffett,  both  of  Charles- 
ton, for  respondent 

ERASER,  J.  In  1909  the  LeglsUture  of 
this  state  (Acts  1909,  p.  861)  enacted: 

"Whereas,  the  city  council  of  Charleston 
contemplates  the  extension  and  improvement 
of  the  water  front  of  the  said  dty  by  extend- 
ing its  seawall  from  the  southwest  ex- 
tremity of  White  Point  Garden  to  a  point 
known  as  'Chisolm's  Mill,'  on  the  AsMey  riv- 
er, as  defined  upon  a  plat  hereinafter  m^i- 
tioned,  and  the  filling  in  of  the  lowlands 
lying  between  the  said  seawall  and  the  his^- 
lands  of  the  said  city,  and  the  extension  and 
construction  of  highways  upon  the  lands  so 
reclaimed: 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  South  Carolina,  in 
consideration  of  the  public  improvements  in- 
volved In  the  work  aforesaid,  the  state  of 
South  Carolina  has  given  and  granted,  and 
by  this  act  does  give  and  grant,  unto  the  city 
council  of  Charleston,  its  successors  and  as- 
signs, all  the  right,  title,  interest  and  estate 
of  the  state  of  South  Carolina  as  the  same 
may  now  be,  of,  in  and  to  the  land  not  here- 
tofore granted  under  any  of  the  grants  here- 
inafter mentioned,  lying  between  high-water 
mark  and  the  outer  line  of  the  seawall  so  to 
be  constructed  as  indicated  upon  the  plat  of 
Simons  and  Mayrant  Company,  dated  the 
19th  day  of  January,  1909,  and  filed  in  the 
office  of  the  Secretary  of  State  and  also 
recorded  in  the  office  of  the  register  of  mesne 
conveyances  for  the  county  of  Charleston; 
and  also  the  right  to  dig,  excavate  and  re- 
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move  from  tbe  bed  of  tbe  Ashley  river  sucb 
soil  as  may  be  necessary  to  fill  up  the  land 
lying  between  the  said  seawall  and  the  high- 
land of  the  present  water  front  of  the  said 
city." 

In  1783  (7  Statutes,  p.  99)  the  provincial 
Legislature  passed  an  act  in  which  it  provid- 
ed as  follows:  "The  marsh  lands  appropriat- 
ed by  law  for  a  common  <  <  <  shall  be 
vested  In  the  said  dty  council  and  their  suc^ 
cessors  for  the  use  and  advantage  of  said 
dty,  to  be  leased,  $old  improved  on  or  other- 
wise disposed  of  as  to  the  said  city  council 
shall  appear  most  conducive  to  the  welfare 
and  advantage  of  said  city  and  the  infuth- 
itants  thereof.** 

In  1768  (7  Statutes,  pp.  88,  89)  the  provin- 
cial Legislature  passed  an  act,  the  fifth  sec- 
tion of  which  is  as  follows:  '*V.  And  be  it 
further  enacted  by  the  authority  aforesaid, 
that  all  the  vacant  marsh  land  lying  on  each 
side  of  the  said  canal,  hereby  directed  to  be 
made,  situate  on  the  east  side  of  Ashley 
river,  within  the  limits  of  Charleston,  shall 
forever  hereafter  be  reserved  and  kept  for 
the  use  of  a  common  for  Charleston;  and 
any  grant  that  may  be  made  or  obtained  for 
the  same,  or  any  part  thereof,  is  hereby 
declared  to  be  absolutely  null  and  void." 

Under  the  act  of  1909,  the  city  council  of 
Charleston  conveyed  to  the  respondent  (an 
auxiliary  corporation),  and  went  to  consid- 
erable expense  in  filling  up,  lands  referred  to 
in  that  act,  and  preparing  the  same  for  sale 
as  building  lots.  The  defendant  appellants 
herein  agreed  to  purchase  two  of  the  lots, 
but  declined  to  comply  with  their  contract, 
on  the  ground  that  under  the  act  of  1768 
this  land  had  been  granted  to  the  use  of  the 
people  of  Charleston  as  a  common,  and  the 
acts  of  1783  and  1909  are  invalid.  The  ap- 
pellants also  claim  that  the  dty  is  estopped 
from  selling  the  lots  by  virtue  of  two  Judg- 
ments in  which  the  dty  council  was  a  party. 
The  Judgments,  it  is  claimed,  fix  the  right 
of  common,  and  by  these  Judgments  the  dty 
is  bound. 

The  case  was  referred  to  the  master,  who 
held  that  the  land  described  in  the  acts  of 
1768  and  1783  were  not  the  lands  covered  by 
the  act  of  1909,  and  no  part  of  the  land  late- 
ly improved  by  the  dty  council;  and  that, 
even  if  they  are  the  same,  the  act  of  1783  is 
valid,  and  the  Judgments  set  up  as  estoppels 
are  not  estoppels.  The  drcult  Judge  con- 
firmed the  report  of  the  master,  and  ordered 
the  appellants  to  comply  with  thdr  con- 
tracts. From  this  decree,  this  appeal  is 
taken  on  the  following  grounds: 

Exception  1: 

"(1)  In  holding  that  the  said  grant  of  land 
for  a  common  under  the  act  of  1768  did  not 
Include  the  lands,  now  known  as  the  'Boule- 
vard Lots,'  or  any  part  thereof;  whereas  he 
should  have  found  that  such  lands,  as  the 
'Boulevard  Lots*  generally,  and  the  two  lots 
thereof  here  in  question  specifically,  formed 


a  part  of  the  land  so  granted  and  dedicated 
under  said  act  for  a  common." 

The  concurrent  findings  of  fact  by  the  mas- 
ter and  the  drcult  Judge  are  abundantly 
supported  by  the  evidence,  and  this  exception 
is  overruled. 

[1]  Exception  2: 

"(2)  In  holding  that  the  plaintiff  is  not  es- 
topped from  making  the  question  of  location 
on  account  of  the  litigation  in  the  cases  of 
Campbell  t.  Charleston  and  O'Brien  t. 
Charleston;  whereas  (a)  he  should  have  held 
that  the  decrees  In  these  cases  were  a  Judi- 
cial recognition  of  the  existing  validity  of 
the  act  of  1783,  and  of  the  grant  of  lands 
thereunder  for  a  common,  embracing  the 
lands  here  in  question,  and  that  the  said  dty 
council  is  now  estopped  from  questioning  the 
validity  thereof;  and  it  is  submitted  his  hon- 
or should  have  held  that  the  Inference  to  be 
drawn  from  said  cases  is  that  the  marsh 
lands  south  of  Broad  street,  including  the 
boulevard  lots  generally,  and  Uie  two  lots  here 
in  question  specifically,  were  in  fact  include 
in  the  grant  of  1768  for  a  common;  it  being 
admitted  by  the  agreed  statement  that  the 
lots  here  in  question  and  the  greater  part  of 
the  boulevard  lots  generally  whether  so  in- 
cluded or  not,  were  never  sold  or  disposed 
of  by  the  city  council  of  Charleston  prior  to 
the  year  1863.  (b)  And  he  should  have  held 
that,  whatever  the  force  and  effect  of  the 
acts  of  1768  and  1783,  apart  from  these 
cases,  and  whatever  the  original  limits  of 
the  land  granted  by  the  act  of  1768  for  a 
common,  the  legal  effect  of  the  decree  of 
Judge  Kershaw  In  1883,  in  the  case  of 
O'Brien  t.  City  Council  of  Charleston,  was  a 
Judldal  recognition  and  determination  that 
the  said  act  of  1768  was  of  force,  not  supers 
seded  by  the  act  of  1783,  embracing  in  its 
terms  the  boulevard  lots  generally,  and  the 
two  lots  here  in  question  spedflcally,  dedi- 
dating  the  same  for  a  common  in  perpetuity ; 
and  that  the  dty  coundl  of  Charleston  is,  by 
the  terms  of  said  decree  and  the  consent  of 
said  dty  coundl  thereto,  estopped  from  deny- 
ing the  same." 

The  Master  finds  "there  is  absolutely  noth- 
ing before  me  to  show  that  any  portion  of 
the  lands  sold  to  the  West  Ekid  Development 
Company  by  the. dty  was  within  this  grant" 

[2]  This  finding  being  aflOrmed,  of  course, 
there  is  no  ground  for  estoppel.  IDven  if 
it  were  the  same  land,  there  would  be  no 
estoppeL  The  act  of  1768  granted  nothing. 
That  act  contained  a  reservation,  and  not 
a  grant  The  act  merely  declared  the  inten- 
tion of  the  Legislature  to  keep  the  marsh 
land  as  a  common,  and  could  not  bind  any 
other  Legislature,  even  If  it  had  not  been 
passed  before  the  adoption  of  the  Consti- 
tution. The  act  of  1783  then  gave  the  marsh 
land  to  the  city  council,  to  be  sold,  etc,  as 
to  the  city  cotmctt  shall  appear  most  con- 
ducive to  the  tcelfare  and  advantage  of  said 
dty  and  the  inhabitants  thereof.    The  dty 
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council  were  mere  trmstees  with  power  to 
improve,  sell,  etc  The  city  and  its  "inhab- 
itants" were  not  parties  to  the  suit,  and  not 
hound  by  it    This  exception  is  overruled. 

Exceptions  3  and  4: 

**(3)  In  holding  that,  even  if  the  lots  in 
dispute  were  embraced  in  the  legislation  of 
17.68,  such  legislation  has  been  superseded  by 
subsequent  legislation,  especially  by  the  act 
of  1783,  incorporating  the  city  of  Charleston; 
and  that  since  the  enactment  of  1783  it  has 
been  competent  for  the  city  council  of 
jCQharleston  to  make  such  disposition  of  va- 
cant marsh  land  appropriated  for  a  com- 
mon as  to  the  said  city  council  might  ap- 
pear most  conducive  to  the  welfare  and  ad- 
vantage of  said  city  and  the  inhabitants 
thereof;  and  more  particularly:  <a)  Where- 
as he  should  have  held  that  said  act  of  1768 
was  not  superseded,  but  is  now  of  foroe, 
and  the  dedication  thereunder  of  lands  for 
'a  common  for  Oharleston*  is  valid  and 
subsisting,  not  only  because  the  aet  of  1783 
and  the  subsequent  acts  baye  not  that  ef- 
fect, and,  ev&x  if  the  same  had  been  in- 
tended to  have  such  effect,  this  would  have 
been  beyond  the  power  of  the  Legislature  to 
enact  such  l^egislation  as  would  divest  vested 
rights,  (b)  And  whereas  his  honor  should 
have  held  that  said  act  of  1783  did  operate 
against  a  subsequent  grant  by  the  Assembly 
ct  1783  (sic),  and  that  there  were  then,  and 
are  now,  restzietions  of  the  right  of  &  state 
Legislature  to  sanction  the  change  of  use 
ef  A  public  grant,  and  more  particularly  a 
restriction  in  favor  of  abutting  landowners, 
who  have  vested  rights  in  the  use  for  a 
common  of  the  land  upon  which  their  lands 
abut,  (c)  And  whereas  his  honor  should 
have  h^d  that  such  grant,  being  for  a  re- 
stricted portion  of  the  public,  was  not  a 
grant  to  the  public  in  the  sense  of  the  prin- 
ciple contended  for. 

^(4)  That  in  this  his  honor  should  have 
held  that  a  conveyance,  subject  to  said  con- 
sent decree,  and  not  subsequent  to  the  con- 
sent decree  in  O'Brien,  could  not  and  should 
not  be  approved  by  the  court,  and  that  the 
city  council,  thereto  consenting,  could  so 
far  giye  to  such  an  act  legislative  effect  as 
to  estop  said  city  council  forever  thereafter, 
especially  whei«  as  in  the  case  at  bar,  the 
consent  of  city  council  in  said  two  cases, 
and  the  resulting  dedication  effected  by  the 
decree  of  court  in  said  cases  under  said  con- 
sult, was  given  for  a  valuable  considera- 
tion to  the  city  council  of  Charleston  in  the 
release  of  certain  claims  and  demands  ex- 
pressly waived  and  disposed  of  by  said  con- 
sent decree;  and  whereas  in  this  case  the 
rights  of  abutting  landowners  are  shown  to 
be  in  question ;  and  whereas  his  honor  should 
have  held  that  the  defendants  have  shown 
that  the  grantors  have  no  title;  that  at  all 
events  there  is  a  cloud  on  the  said  title,  and 
that  there  is  nothing  shown  in  the  proceed- 


ings, in  the  way  of  law  «r  evidence,  to  re- 
move the  cloud;  and  therefore  the  defend- 
ants should  not  be  compelled  to  comply." 

[3,4]  Abutting  owners  could  acquire  no 
easements  over  land  held  for  the  public 
Even  if  they  could,  they  would  themselves  be 
estopped.  They  could  not  stand  sUent  while 
large  sums  were  being  expended  in  valuable 
improvements  and  the  use  of  the  property 
changed,  and  then  assert  the  rights  they 
had  lost  by  their  silence. 

What  has  already  been  said  disposes  of 
these  exertions;  and  th^  are  overruled. 

Exception  5: 

**(!S)  That  his  honor  erred  in  finding  that 
the  defendants  have  failed  to  estab^sh  the 
special  defenses  alleged,  and  in  finding,  as 
matter  of  law,  that  plaintiffs  are  entitled  to 
the  relief  prayed  for;  whereas  he  should 
have  found  that  the  defendants  have  shown 
that  plaintiffs  have  no  titlOf  and  that  the 
defendants  should  not  be  compelled  to  per- 
form specifically." 

What  has  already  been  said  dlsfpoeea  of 
this  exception;  and  it  is  overruled. 

The  Judgment  of  this  court  is  that  the 
Judgment  appealed  from  is  affirmed. 

WOODS,  HXDBIOE,  and  WATTS,  JJ., 
concur. 

(92  8.  0.  tm 

JONES  V.  ENOBEE  POWEB  CO. 

(Supreme  Court  of  South  Carolina.    Aug.  12, 

1912.) 

1.  Abbitration  ajvd  Awabd  (I  9^)— Agbejb- 

MENTS  TO  ABBITKATB  —  OONDITIOir  PBBCED- 

KNT  TO  Action. 

Under  a  contract  ^providing  expressly  or 
impliedly  that  the  determination  of  some  spe? 
cific  question  of  fact  by  arbitration  shall  be  a 
condition  precedent  to  a  right  of  action  there- 
on, the  failure  of  a  party  without  good  excuse 
to  so  arbitrate  hM  to  be  a  good  defense  to  a 
suit  on  the  contract  by  such  party. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  |  80;  Dec  Dig.  i  9.^} 

2.  Abbitbation  and  Awabd  (|  16^)— Aobks- 
icENTs  to  Abbitbatk— Bevocabilttt. 

A  valid  agreement  by  the  parties  to  a  con- 
tract, made  before  any  dispute  has  arisen,  to 
Bubout  to  arbitration  some  specific  question  of 
fact,  with  a  further  provision  that  such  ar* 
bitration  shall  be  a  condition  precedent  to  a 
right  of  action  on  tiie  contract,  hM  to  be  Ir- 
revocable. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  U  64-76;  Dec  Dig.  i 
16.*] 

Gary,  C  J^  dissenting. 

Appeal  from  Common  Pleas  drcnit  Oonxl 
of  Spartanburg  County;  Bobt  Aldrich,  Judges 

"To  be  ofadally  reported." 

Action  by  W.  H.  Jones  against  the  Bnoree 
Power  Company.  Judgment  for  defendant* 
and  plaintiff  appeals.    Affirmed. 

Johnson,  Nash  A  Daniel,  of  Spartanburg, 
for  appellant  Bomar  &  Osbonie>  of  Spar- 
tanburg, for  respondent 
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WOODS,  J.  By  a  contract  executed  Feb- 
niary  27,  1900,  W.  H.  Jones, .  ttie  plaintiff, 
and  others,  conveyed  to  A.  B.  Groce,  bis 
heirs  and  assigns,  "the  right  and  privilege 
to  raise  a  dam  on  the  Van  Patton  Shoals, 
now  owned  by  the  Westmoreland  estate  and 
8.  H.  Calvert,  to  snch  height  as  he  may 
desire."  The  qnestions  ma-de  by  this  appeal 
arise  ander  the  following  stipulation  of  the 
contract:  '^t  \9  farther  agreed  tiiat  if  the 
land  of  the  parties  above  named  become  in 
any  way  injured  or  damaged  by  water  from 
said  raising  of  the  dam  on  said  Van  Patton 
Shoals  en  Bnoree  river,  the  said  A.  B.  Groce 
hereby  binds  himself,  his  heirs,  executors, 
administrators,  and  assigns,  to  pay  the 
amount  of  such  damages  to  the  said  parties 
abo^e  named,  their  heirs,  ei:ecutors,  admin< 
istrators,  and  assigns.  The  amount  of  such 
damages  shall  be  derived  and  determined 
in  the  following  manner,  to  wit:  The  said 
Abraham  Cook,  W.  L.  Hudson,  P.  B.  Cooper, 
T.  Ij.  Bragg,  R.  T.  Kewmaji,  Mrs.  M.  T.  New- 
man, B^  B.  Newman^  B.  F.  Newman,  W.  H. 
Jones,  J.  F.  KCng,  O.  B.  Godfrey,  M.  B. 
Jones,  W.  P.  Fowler,  the  heirs,  executors^  ad- 
ministrators, or  assigns,  are  to  select  one 
arbitrator,  and  the  said  A.  B.  Groce,  his 
heirs,  executors,  admlnlstraijors,  or  assigns, 
the  other,  and  these  two  a  third;  and  if 
these  two  cannot  agree  on  a  third,  then  such 
third  arbitrator  is  to  be  selected  by  the 
clerk  of  the  court,  and  if  he  will  not  then 
the  probate  judge,  and  if  he  will  not  select 
then  the  third  arbitrator  shall  be  selected 
by  the  sheriff,  and  if  for  any  reason  the  ar- 
bitrators cannot  be  chosen  or  a  majority  of 
them  cannot  agree,  then  the  amount  of  such 
damage  is  to  be  determined  by  action  at  law. 
The  award  of  said  arbitrators  shall  b^  final 
and  conclusive." 

The  defendant,  Snoree  Power  Company,  ac- 
.quired  by  assfnpiment  of  the  contract  the 
rights  of  Groce.  On  July  19,  1907,  the  plain- 
tiff served  on  the  defendant  a  notice  that  he 
would  contest  the  validity  of  the  contract, 
and  that,  even  if  the  contract  should  be  de- 
clared valid,  the  plaintiff  revoked  the  agree- 
ment to  arbitrate.  Afterwards  the  plaintiff, 
disregarding  the  agreement,  brought  this 
action  for  damages  and  injunction,  alleging 
in  his  complaint:  "That  about  the  first  of 
the  year  1908,  the  defendant,  Bnoree  Power 
Company,  erected  a  dam  across  Enoree  river, 
at  what  is  known  as  Van  Patton  Shoals,  of 
considerable  height  just  below  plaintiff's 
land,  thereby  Impeding  the  water  in  said 
stream  and  backing  it  up  into  the  small 
stream  running  througl)  plaintiff's  land  re- 
ferred to  in  such  manner  as  to  impede  its 
progress  and  flow  and  caused  said  land  to  be 
saturated  and  sobbed  with  water  and  become 
unfit  for  cultivation,  (o  the  plaintiff's  great 
damage.  That  plaintiff  is  a  farmer  and  is 
dependent  on  the  products  of  his  farm  for  a 
living:  and  the  defendant,  by  its  said  un- 
lawful act,  has  so  impeded  the  water,  as  it 


was  wont  to  flow  above^  over,  and  along  his 
said  lands,  as  to  cause  mud,  sand,  and  d^ 
faria,  in  case  of  even  ordinary  freshet,  to  be 
deposited  in  the  bed  of  said  stream  and  out 
upon  the  cultivated  land,  to  his  damage  in 
the  sum  of  $500."  The  defendant  set  up  as 
a  defense  that  the  action  could  not  be  main- 
tained until  the  plaintiff  had  submitted  the 
amount  of  damage,  if  any,  to  arbitration. 
In  reply,  the  plaintiff  alleged  that  the  con- 
tract was  without  consideration,  that  it  had 
been  obtained  by  fraud,  and  that  the  agree- 
ment to  arbitrate  had  been  annulled  by  revo- 
cation. 

[1, 2]  The  verdict  of  the  jury  was  in  fa- 
vor of  the  defendant  The  circuit  judge  in- 
structed the  jury:  0)  ^Hiat  if  the  contract 
was  obtained  by  fraud,  it  was  of  no  effect; 
the  plaintiff  should  have  a  verdict  for  what- 
ever damage  he  had  proved.  (2)  That  if  the 
contract  was  not  obtained  by  fraud,  then  the 
plaintiff  was  bound  by  its  terms;  that  he 
could  not  revoke  the  agreement  to  arbitrate, 
and  could  not  maintain  his  action  until  he 
had  offered  to  submit  to  arbitration  the 
amount  of  the  damage.  The  Issue  of  fraud 
is  out  of  the  case*  having  been  settled  by 
the  jury  against  the  plaintiff. 

Before  considering  the  real  question  in- 
volved, it  may  be  wfdU  to  remark  that  no 
question  under  our  Constitution  or  statute 
law  is  involved,  for  the  arbitration  provid- 
ed for  in  this  contract  Is  a  common-law  ar- 
bitration falling  entirely  without  the  stat- 
ute enacted  by  the  General  Assembly  under 
the  mandate  of  the  Constitution.  The  Con- 
stitution provides:  'The  General  Assembly 
shall  pass  laws  allowing  differences  to  be 
decided  by  arbitrators,  to  be  appointed  by 
the  parties  who  may  choose  that  mode  of  ad- 
justment."   Article  B,  I  1. 

Section  2849  of  the  Civil  Code  provides  for 
arbitration  agreements  as  required  by  the 
Constitution;  but  the  statute  contemplates 
arbitration  of  differences  which  have  already 
arisen,  and  requires  as  a  part  of  the  contract 
"each  party  to  enter  into  bond  In  double  the 
amount  involved  to  faithfully  abide  the  re- 
sult of  the  arbitration."  Thus  on  its  face 
the  statute  shows,  without  analysis,  that  it 
does  not  cover  agreements  contained  in  writ- 
ten contracts  made  before  any  difference  has 
arisen  to  have  any  specific  question  of  damr- 
age,  loss,  measurement,  or  the  like  arising 
under  the  contract  settled  by  arbitration; 
and  certainly  it  could  not  be  contended  for  a 
moment  that  the  statute  or  the  Constitution 
expresses  or  Implies  any  intention  to  take 
away  the  common-law  right  to  make  such  an 
agreement.  The  Indisputable  right  to  make 
such  a  conunon-law  agreement,  not  falling 
under  the  statute,  was  expressly  recognized 
In  Bishop  v.  VaUey  Falls  Mfg.  Co.,  78  S.  C. 
312,  58  S.  B.  939. 

The  exceptions  raise  two  questions:  First, 
was  the  agreeihent  for  arbitration  binding  on 
the  plaintiff  in  the  absence  of  fraud?    Sec- 
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ODd,  did  the  plalnttff  have  the  right  to  re- 
Toke  the  agreement  that  the  amount  of 
damage  should  he  ascertained  by  arbitration? 

We  shall  not  discuss  In  detail  the  numer- 
ous cases  in  which  the  validity  of  arbitration 
agreements  under  the  common  law  and  the 
right  to  revoke  them  have  been  considered. 
As  to  the  validity  of  such  contracts,  the 
authorities  with  entire  unanimity  now  lay 
down  this  rule.  An  agreement  to  submit 
to  arbitration  all  questions  of  law  and  fact 
that  may  arise  under  a  contract  is  contrary 
to  the  public  policy  and  void,  as  an  attempt 
to  oust  the  courts  of  their  jurisdiction  and 
establish  in  their  place  a  contract  tribunal. 
But  an  agreement  that  any  particular  Issues 
of  fact  that  may  arise,  such  as  quality  of 
goods  or  amount  of  loss  or  damage,  or  the 
like,  shall  be  submitted  to  arbitration,  leaves 
the  question  of  ultimate  liability  open  for 
the  decision  of  the  courts  and  Is  valid;  and 
if  the  contract  expressly  or  by  necessary  im- 
plication makes  the  ascertainment  of  such 
fact  by  arbitration  a  condition  precedent  to  a 
right  of  action,  it  is  a  good  defense  to  a  suit 
on  the  contract  that  the  plaintiff  has,  with- 
out such  good  excuse,  failed  to  arbitrate. 
Freedom  to  contract  for  arbitration  to  this 
extent  imports  no  invasion  of  the  province  of 
the  courts,  and  there  is  no  ground  upon 
which  a  right  so  essential  to  the  convenient 
transaction  of  modem  business  affairs  can  be 
denied. 

It  is  true  that  the  case  of  Herbemont  v. 
Perdval,  1  McMul.  69,  decided  in  1840,  does 
lay  down  in  very  broad  language  the  gen- 
eral rule  that  a  suit  may  be  brought  in  dis- 
regard of  any  sort  of  agreement  to  arbitrate, 
though  it  is  Important  to  observe  that  the 
court  also  held  in  that  case  that  the  terms 
of  the  contract  were  too  Indefinite  for  en- 
forcement. The  case,  however,  is  no  longer 
authority  in  this  state  against  the  rule  we 
have  stated  as  to  the  validity  of  arbitration 
agreements,  for  tn  the  case  of  Maxwell  v. 
Thompson,  15  S.  C.  612,  decided  in  1881,  It 
was  held  that  agreements  to  arbitrate  are 
not  against  public  policy.  In  the  still  later 
case  of  Brooke  v.  lAurens  Milling  Ck).,  78 
S.  C.  200,  58  S.  E.  806,  125  Aul  St  Rep. 
780,  and  Id.,  84  S.  G.  299,  66  S.  E.  294,  the 
court  held  an  agreement  like  that  in  this 
case  binding  on  the  parties.  Since  the  de- 
cisions in  Hamilton  v.  Liverpool,  etc.,  Ins. 
Co.,  136  U.  S.  242,  10  Sup.  Ct.  945,  34  L.  Ed. 
419,  and  Hamilton  v.  Home  Ins.  Co.,  137  XJ. 
S.  370,  11  Sup.  Ct  133,  34  L.  Ed.  708,  we 
think  no  authority  can  be  found  which  ques- 
tions the  following  summary  of  the  law 
made  in  the  latter  case:  "A  provision,  in  a 
-contract  for  the  payment  of  money  upon  a 
<'ontingency,  that  the  amount  to  be  paid 
shall  be  submitted  to  arbitrators,  whose 
award  shall  be  final  as  to  that  amount  but 
shall  not  determine  the,  general  question 
of  liability,  is  undoubtedly  valid.  If  the 
contract  further  provides  Uiat  no  action  on 


it  shall  be  maintained  until  after  sa<di  an 
award,  then,  as  was  adjudged  in  Hamilton 
V.  Liverpool  ft  L.  ft  G.  Ins.  Co.,  above  dted, 
and  in  many  other  >  cases  therein  referred 
to,  the  award  is  a  condition  precedent  to  the 
right  of  action.  But  where  no  such  condition 
is  expressed  in  the  contract,  or  necessarily 
to  be  implied  from  its  terms,  it  is  equally 
well  settled  that  the  agreement  for  submit- 
ting the  amount  to  arbitration  *  is  collateral 
and  independent;  and  that  a  breach  of  this 
agreement,  while  it  will  support  a  separate 
action,  cannot  be  pleaded  in  bar  to  an  action 
on  the  principal  contract*'  Numerous  au- 
thorities following  this  rule  are  cited  in  19 
Cyc.  873;  2  Am.  ft  Bug.  Bnc.  573;  Kinney  v. 
Baltimore  ft  O.  Elmploy^  Relief  Ass'n,  35 
W.  Va.  385,  14  S.  E.  8,  15  L.  R.  A.  142;  Chad- 
wick  V.  Phoenix  Accident  ft  Sl<^  Benefit,  143 
Mich.  481,  106  N.  W.  1122,  8  Ann.  Cas.  170. 

As  to  the  question  of  revocation,  the  lan- 
guage Just  quoted  clearly  imports  that  a 
valid  agreement  to  arbitrate,  made  by  the 
parties  a  condition  precedent  to  the  right  of 
action,  is  not  revocable.  The  general  rule 
undoubtedly  is  that  a  contract  of  arbitration 
entered  into  after  the  controversy  has  arisen 
is  revocable  at  will  at  any  time  before  the 
award  has  been  made,  and  many  cases  will 
be  found  holding  that  in  general  arbitration 
agreements  are  revocable  even  when  entered 
into  before  any  controversy  has  arisen;  but 
we  have  found  no  authority  holding  an 
agreement  to  be  revocable  when  made  by  the 
parties  before  any  issue  has  come  between 
them,  that  any  iissue  of  fact,  that  may  In 
the  future  arise,  as  to  a  specific  point  such 
as  valuation,  quality,  damage,  and  the  like, 
shall  be  determined  by  arbitration  before 
suit  shall  be  brought.  If  on  any  such  mat- 
ters the  parties  have  agreed  that  arbitration 
shall  be  a  condition  precedent  to  the  right 
of  action,  there  is  no  principle  of  law  which 
warrants  the  courts  In  dispensing  with  the 
condition. 

The  rules  we  have  set  out  and  the  prin- 
ciples on  which  they  rest  were  stated  with 
such  convincing  clearness  and  force  by  Mr. 
Justice  Lamar,  now  Associate  Justice  of  the 
Supreme  Court  of  the  United  States,  in 
Parsons  v.  Ambos,  121  Ga.  98,  48  S.  E.  696, 
that  we  quote  at  length:  "Courts  favor  the 
submission  of  controversies  to  speedy  and  in- 
expensive tribunals  of  the  parties*  own  se- 
lection, and  generally,  in  the  absence  of 
fraud  or  palpable  mistake,  will  not  interfere 
with  their  findings,  even  though  a  verdict 
of  a  Jury,  to  the  same  effect,  might  be  set 
aside  as  contrary  to  law.  But  the  underly- 
ing reason  for  the  recognition  of  the  award 
is  found  in  the  fact  that  the  parties  not 
only  agreed  to  submit  their  differences,  but 
voluntarily  permitted  the  agreement  to  be 
executed,  and  consented  for  the  award  to  be 
actually  made  by  Judges  of  their  own  selec- 
tion. The  mere  executory  agreement  to  sub- 
mit is  generally  revocable^  otherwise  nothing 
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would  be  easier  than  for  the  more  astute 
party  to  oust  the  courts  of  their  Jurisdiction. 
By  first  making  the  contract,  and  then  de- 
claring who  should  construe  it,  the  strong 
could  oppress  the  weak,  and  in  effect  so 
nullify  the  law  as  to  secure  the  enforcement 
of  contracts  usurious,  illegal,  immoral,  or 
contrary  to  public  policy.  Civ.  Ck)de  1895,  S 
3668.  A  common-law  agreement,  therefore, 
to  submit  the  validity  and  effect  of  a  con- 
tract, or  to  submit  all  matters  in  dispute,  to 
arbitration,  may  be  revoked  by  either  party 
at  any  time  before  the  award.  For  statu- 
tory awards,  see  Civ.  Code  1895,  i  448. 
Some  of  the  early  cases  put  this  rule  upon 
the  ground  that  a  provision  whereby  the 
courts  may  be  ousted  of  their  jurisdiction 
is  repugnant  to  that  other  provision,  implied 
in  every  contract,  that  its  validity  and  ef- 
fect shall  be  determined  by  the  courts  and 
the  law  of  the  land.  But  whether  predicat- 
ed on  the  idea  that  the  agreement  is  repug- 
nant to  the  contract  or  to  public  policy,  the 
principle  Is  universally  recognized  that  such 
general  submissions  are  revocable.  But  this 
does  not  mean  that  nothing  can  be  submit- 
ted, nor  that  the  parties  may  not  stipulate 
that  certain  facts  mast  be  determined  by 
those  of  their  own  choosing.  For  example, 
in  building  contracts  it  Is  manifest  that 
there  must  be  some  one  other  than  a  court 
or  Jury  to  pass  on  the  question  as  to  wheth- 
er there  has  been  a  compliance  with  the 
specifications  as  the  building  proceeds,  or  to 
determine  whether  the  work  shall  be  accept- 
ed or  rejected  as  completed.  Hence  there 
may  be  a  lawful  and  irrevocable  stipulation 
for  the  certificate  of  the  architect  or  en- 
gineer. In  contracts  of  insurance  the  as- 
sessment of  the  amount  of  damages  may  be 
made  a  condition  precedent  to  a  suit  by  the 
insured  on  the  policy.  So,  too,  in  contracts 
of  sale^  the  parties  may  stipulate  for  the 
opinion  of  an  attorney  as  to  the  validity  of 
the  title,  or  that  the  value  of  the  property 
shall  be  ascertained  by  appraisers  before 
either  has  the  right  to  sue.  This  fixing  of 
value,  however,  is  a  mere  incident,  and  not 
of  the  substance  of  the  contract  It  rather 
serves  the  office  of  evidence,  than  of  finding 
which  construes  the  contract  or  determines 
rights.  The  Jurisdiction  of  the  courts  over 
these  substantial  matters  may  be  retained 
by  revocation,  though  the  incidental  stipula- 
tion for  valuation  is  not  revocable  by  the 
act  of  the  parties,  each  of  whom  is  bound  to 
do  all  that  is  reasonably  in  his  power  to 
procure  the  appraisement,  and  must  con- 
tinue to  act  until  he  puts  the  opposite  party 
in  the  wrong,  or  makes  it  manifest  that  no 
suitable  person  can  be  obtained  to  do  the 
service  within  a  reasonable  time.  Hood  v. 
Hartshorn,  100  Mass.  121,  1  Am.  Rep.  89." 

Applying  these  rules  of  law,  the  question 
here  is  whether  it  appears  from  the  con- 
tract, either  expressly  or  by  necessary  im- 
plication, that  as  a  condition  precedent  to 


an  action  on  the  contract  the  amount  of  dam- 
ages first  should  be  ascertained  by  arbitra- 
tors. The  contract,  after  providing  in  detail 
for  the  arbitration  on  the  amount  of  dam- 
ages from  backwater,  stipulates:  "And  If 
for  any  reasons  the  arbitrators  cannot  be 
chosen,  then  the  amount  of  such  damages  is 
to  be  determined  by  action  at  law."  This 
clearly  means  that  the  amount  shall  be  de- 
termined by  action  only  In  the  event  the 
arbitrators  cannot  be  chosen  or  cannot  agree, 
thus  necessarily  implying  that  in  the  ascer- 
tainment of  damages  suit  could  be  resorted 
to  only  after  arbitration  had  become  impos- 
sible. For  these  reasons  it  seems  to  me  that 
the  contract  to  arbitrate  the  amount  of  dam- 
ages was  valid,  that  it  made  arbitration  as 
to  such  damages  a  condition  precedent  to  an 
action,  and  that  it  was  not  revocable.  Hence 
I  think  the  Judgment  should  be  affirmed. 

HYDRICK,  J.,  concurs.  FRASEB,  J.*  con- 
curs In  result    WATTS,  J.,  absent 

GARY,  0.  J.  (dissenting.  This  Is  an  ac- 
tion for  damages,  alleged  to  have  been  sus- 
tained by  the  plaintiff,  through  the  wrongful 
acts  of  the  defendant,  in  erecting  a  dam 
across  Enoree  river,  thereby  causing  the 
overflow  of  his  lands.  The  plaintiff  also 
asks  equitable  relief  by  way  of  injunction. 
The  defendant,  to  whom  A.  B.  Groce  subse- 
quently assigned  his  rights  under*  said  con- 
tract, denied  all  the  allegations  of  the  com- 
plaint, except  the  corporate  existence  of  the 
defendant,  and  plaintifTs  ownership  of  the 
lands  that  were  overflowed,  and  set  up  as  a 
defense  the  following  contract:  "State  of 
South  Carolina,  Spartanburg  County.  This 
contract  made  and  entered  Into,  this  27th  day 
of  February,  1900,  between  W.  H.  Jones  (and 
other  parties  therein  named)  and  A.  B.  Groce, 
witnesseth:  The  said  W.  H.  Jones  (and  oth- 
ers), for  valuable  consideration,  hereby  made 
unto  the  said  A.  B.  Groce,  his  heirs  and  as- 
signs, the  right  and  privilege  to  raise  a  dam 
on  the  Van  Patton  Shoals  •  •  ♦  to  such 
height  as  he  may  desire.  It  is  further 
agreed  that  if  the  lands  of  the  said  parties 
above  named  become  in  any  way  injured  or 
damaged,  by  water  from  said  raising  of  the 
dam,  *  •  •  the  said  A.  B.  Groce  binds 
himself  •  ♦  •  to  pay  the  amount  of  such 
damage,  to  the  said  parties  above  named. 

*  *  •  The  amount  of  such  damage  shall 
be  arrived  at  and  determined.  In  the  follow- 
ing manner,  to  wit:  The  said  W.  H.  Jones 
(and  others)  •  •  ♦  are  to  select  one  ar- 
bitrator,   ♦    •    •    and  the  said  A.  B.  Groce 

♦  ♦  ♦  the  other,  and  these  two,  a  third; 
and  if  these  two  cannot  agree  on  a  third, 
then  such  third  arbitrator  is  to  be  selected, 
by  the  clerk  of  court,  and  if  he  will  not, 
then  the  probate  Judge,  and  if  he  will  not 
select,  then  the  third  arbitrator  shall  be 
selected  by  the  sheriff,  and  if,  for  any  rea- 
son, the  arbitrators  cannot  be  chosen*  or  a 


466 


75  80XJTHEAI9J^»N  EBPORTBB 


(&a 


majority  of  them  cannot  agree,  then  the 
amonnt  of  such  damage,  is  to  be  determined 
by  action  at  law.  The  award  of  said  arbi- 
trators shall  be  final  and  conclnsiye.*'  After 
setting  forth  the  terms  of  the  contract,  the 
defendant  alleged  "that  the  plaintiff  has  no 
right  to  make  or  have  fixed  any  claim  to 
damages,  save  and  except  as  is  provided  by 
the  terms  of  the  contract  aforesaid."  The 
plaintiff,  in  reply,  alleged  failure  at  consid- 
eration, fraud,  and  that  he  revoked  the  agre^ 
ment  to  arbitrate,  before  the  commencement 
of  the  action. 

The  notice  served  on  the  defendant,  by  the 
plaintiff,  dated  July  18,  1907,  uses  this  lan- 
guage: 'Ton  will,  also,  take  notice,  that 
even  if  said  paper  (the  contract)  be  declared 
valid,  the  undersigned,  W.  H.  Jones,  does 
hereby  revoke,  any  and  all  agreement  or 
agreements  te  arbitrate,  mentioned  in  said 
paper." 

The  question  raised  by  the  exceptions  is 
thus  stated,  in  the  argument  of  the  appel- 
lant's attorneys:  "There  is  only  one  question 
made,  as  we  understand  it,  by  the  several 
exceptions  of  the  plaintiff,  which  is  succlnctr 
ly  embraced  in  the  plaintiff's  first  request  to 
charge,  which  was  refused  by  his  honor,  and 
which  was  as  follows:  'The  notice  of  revoca- 
tion served  on  July  19,  1910,  revoked  the 
agreement  to  arbitrate,  and  it  was  no  longer 
in  force,  the  Jury,  therefore,  having  noth- 
ing to  do.  with  anything  about  the  arbitra- 
tion.' His  honor  refused  this^  and  charged, 
in  effect,  that  the  plaintiff  was  bound  by  the 
provisions  of  the  paper  referred  to,  unless  it 
was  obtained  by  fraud;  and  quoted  at  length 
from  the  case  of  Hamilton  v.  Insurance  Ck>., 
136  U.  S.  254,  10  Sup.  Ct  945,  34  L.  Ed.  419, 
telling  the  Jury  that  the  principles  announced 
in  that  case  were  applicable  to  this  case, 
provided  the  paper  wa^  not  fraudulent.  The 
court  further  charged:  *If  you  find  that  this 
paper  was  not  obtained  by  fraud,  then  the 
plaintiff  has  no  cause  of  action,  because,  be- 
fore he  can  bring  his  suit,  he  must  have  his 
damage  ascertained  by  arbitration.  If  you 
find  that  this  paper  was  not  obtained  by 
fraud,  you  will  find  for  the  defendant;  If 
you  find  that  this  paper  was  obtained  by 
fraud,  as  I  have  endeavored  to  explain  the 
law  to  you  on  that  subject,  then  you  will 
find  for  the  plaintiff  such  a  sum  as  repre- 
sents his  injury,  if  any  has  been  proven.* " 

'*Where  the  parties  to  a  contract  enter 
into  an  absolute  agreement,  or  covenant, 
that,  in  case  a  dispute  should  arise  under 
such  contract,  all  matters  in  difference  be- 
tween them  relating  thereto  shall  be  submit- 
ted to  arbitration,  it  is  void  on  grounds  of 
public  policy,  because  to  give  effect  to  it 
would  be  to  oust  the  courts  of  their  jurisdic- 
tion.**   2  Eucyc.  of  Law,  571. 

The  appellants  attorneys  do  not  dispute 
this  principle,  but  contend  for  the  doctrine, 
which  is  thus  stated  in  3  Cyc.  595 :  '^Though 
the  parties  cannot,  by  any  agreement  to  sub- 


mit, 6vBt  the  JurisdJlctfon  of  the  courta,  thej 
may  agree  to  impose,  as  a  condition  preced- 
ent to  any  right  of  action,  that,  with  re- 
spect of  the  liability  to  pay,  the  mode  of  set- 
tling the  amount  to  be  paid,  or  the  time  for 
paying  the  same^  an  arbitration  shall  first 
be  held." 

In  the  first  place,  the  provision  In  said  con- 
tract for  submitting  the  amount  of  damages 
to  arbitration  is  not  a  condition  precedent, 
and  his  honor  erred  in  applying  to  this  case 
the  principle  announced  in  Hamilton  v.  In- 
surance Co.,  136  U.  S.  254,  10  Sup.  Gt  945, 
34  L.  Ed.  419.  In  the  said  case  (upon  which 
his  honor  principally  relied),  the  facts  were 
very  materially  different  from  those  in  the 
present  case.  The  policy  therehi  provided 
that  any  difference  arising  betweai  the  in- 
sured and  insurer,  as  to  the  amount  of  loss 
or  damage  thereunder,  should  be  submitted, 
at  the  request  of  either  party,  to  certain 
persons  as  arbitrators,  to  be  chosen  in  the 
manner  therein  provided,  whose  award 
should  be  conclusive  as  to  the  amount  of 
loss  or  damage  only,  and  should  not  deter- 
mine the  question  as  to  the  liability  of  the 
company,  and  that,  until  su(di  an  appraisal 
should  have  been  permitted,  and  such  an 
award  obtained,  the  loss  noould  not  be  poy- 
able  and  no  action  would  lie  against  the  oon^ 
pofiyi 

"In  order  to  make  snch  award  (nnder  ar- 
bitration provided  for  in  policy)  a  condition 
precedent  to  the  right  of  maintaining  suit, 
it  must  be  so  expressed  in  the  poUcy,  or 
necessarily  implied  from  its  twms.  A  mere 
provision  in  the  policy  that  the  amount  to 
be  paid,  in  case  of  disagreemoit,  shall  be 
submitted  to  arbitration,  does  not  prevent 
the  insured  from  maintaining  an  action,  un- 
less the  policy  further  provides  that  no  ac- 
tion shall  be  maintained  UAtil  after  award; 
but  such  agreement  to  submit  to  arbitration 
la  regarded  as  a  collateral  and  independent 
agreement,  the  breach  of  which,  while  it 
will  support  a  separate  action,  cannot  be 
pleaded  in  bar  to  an  action  on  the  principal 
contract**  Mutual  F.  Ins.  Co.  ?•  Alvord,  61 
Fed.  752,  9  G.  G.  A.  623. 

We  do  not  deem  it  necessary  to  dte  other 
authorities  to  show  that  the  provisions  of 
the  contract  herein  do  not  constitute  a  condi- 
tion precedent.  But  even  if  there  was  a  con- 
dition precedent,  it  would  not  bar  the  plain- 
tiff's right  to  bring  his  action,  until  there 
was  a  compliance  with  the  requirements 
thereof. 

In  an  exhaustive  note  to  the  case  of  Ghad- 
wick  V.  Phoenix,  etc.,  Association,  143  Mich. 
481,  106  N.  W.  1122,  8  Ann.  Gas.  170,  it  ap- 
pears that  the  authorities  are  in  irreconcila- 
ble confiict. 

There  are  cogent  reasons  why  the  doctrine 
for  which  the  respondent  contends  should  not 
prevaiL  It  would  enable  parties,  practically, 
to  abrogate  the  principle  that  they  cannot 
oust  the  court  of  Jurisdiction  in  the  manner 
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hereinbefore  mentloiied,  for  they  could  ac- 
complish this  purpose,  by  simply  deslgxmtlng 
igpeclficaUy  every  question  that  could  arise 
under  the  contract  The  authorities  sustalor 
log  this  view  do  not  place  any  limitation  up- 
on the  power  of  the  contracting  parties  to 
specify  what  issues  shall  be  referred,  and 
may  thus  leave  the  court  i>owerle3s  to  do 
more  than  pass  a  formal  order,  affirming  the 
award  of  the  arbitrators. 

In  the  note  to  the  case  of  Chadwlck  v. 
Phoenix,  etc.,  Asa'n,  143  Mich.  481,  106  N.  W. 
1122,  8  Ann.  Gas.  170,  the  annotator  cites  nu^ 
merous  authorities  to  sustain  the  proposition 
that  a  denial  of  all  liability  by  the  insurer 
leaves  nothing  for  arbitration,  and  that  the 
Insured  may  maintain  an  action  on  his  pol- 
icy before  arbitration. 

We  come  now  to  the  main  question  In  the 
case,  to  wit,  whether  the  provision  In  the 
agreement  for  arbitration  was  revocable. 

An  agreement  to  arbitrate  does,  not  stand 
upon  a  higher  plane  than  an  actual  submis- 
sion to  arbitration,  which,  as  will  be  seen 
from  the  authorities,  may  be  revoked  by  ei- 
ther party  at  any  time,  before  the  award  is 
made. 

"Though  there  are  cases  which  bold  that 
a  submission  under  a  contract  or  agreement, 
founded  upon  a  valuably  consideration,  or  a 
submission  which  is  part  of  an  agreement 
containing  other  t^ms  to  be  performed  by 
the  parties,  is  irrevocable,  by  one  party 
without  the  consent  of  the  other,  the  general 
rule  is  that  a  submission  may  be  revoked  by 
either  party  thereto  before  award,  if  the 
submission  is  not  made  a  rule  of  oourt,  or 
is  not  otherwise  regulated  by  statute.  The 
remedy  of  the  adverse  party  in  case  of  a 
revocation  Is  by  an  action  on  the  agreement 
to  submit,  or  on  the  submission  bond^  But 
where  an  award  is.  made  and  published,  nei- 
ther party  can  revoke  the  submission,  with- 
out the  consent  of  the  other."  8  Qyc.  610,  I. 
"A  distinction  haa  been  drawn  in  some  cases, 
the  courts  holding. that  an  arbitration  clause 
in  a  contract  la  merely  collateral  to  the 
agreement  to  pay,  and  is  therefore  no  bar 
to  an  action  upon  the  contract"  2  Bncyc. 
of  Law,  582. 

"At  the  common  law,  a  submission  might 
be  revoked  by  any  of  the  parties  thereto,  at 
any  -time  before  the  awasd.  was  made,  nor 
was  this  right  taken  away  by  an  express 
stipulation  in  the  submission  that  it  should 
be  irrevocable.  And  where  one  of  several 
persons,  who  jointly  made  but  one  party,  re- 
vokes the  submission,  even  against  the  will 
of  the  others,  it  makes  the  submission  void 
aa  to  all."    Id.,  594-596. 

''Outside  of  the  Uability  for  breach  of  the 
agreement  to  submit,  the  effect  of  revoking 
the  submission  is  to  restore  the  parties  to 
their  original  rights  against  each  other,  aa 
they  existed  before  the  submission  was 
made."    Id;,  608,  604. 

'The  authority  of  an  arbitrator  is  at  com- 
mon law,  in  its  nature,  revocable,  and  no 


act  of  the  party  submitting  can  render  it  ir- 
revocable; but,  if  the  party  is  bound  under 
a  |>enalty  to  abide  the  arbitration,  the  bond 
is  forfeited  by  his  countermanding  the  au- 
thority." Vynier's  Case,  3  Bng.  Ruling  Cases, 
357.  '*It  is  an  ancient  and  well-established 
rule  that  either  party  may  revoke  his  sub- 
mission, at  any  time  before  the  award  is 
made,  and  by  this  revocation  render  the  suh- 
misslon  wholly  ineffectual,  and,  of  course, 
take  from  the  arbitrators  all  power  of  mak- 
ing a  binding  award.  *  *  ^  As  an  agree- 
ment to  submit  is  a  valid  contract  the  prom- 
ise of  each  party  being  the  consideration  for 
the  other,  a  revocation  of  the  agreement  or 
of  the  submission  is  a  breach  of  the  con- 
tract, and  the  other  party  has  his  damages. 
The  measure  of  damages  would  generally 
Include  all  the  expenses  the  plaintiff  has  in- 
curred about  the  submission,  and  all  that 
he  has  lost  by  the  revocation  in  any  way. 
*  *  ^  It  may  be  implied  as  well  as  ex- 
press; and  would  be  Implied  by  any  act, 
whldi  made  it  impossible  for  the  arbitrators 
to  proceed."    2  Par.  on  Com.  pp.  710,  711. 

These  authorities  show  that  his  honor  the 
presiding  Judge  erred  in  his  ruling  upon  the 
question  of  revocation. 

Thus  far  we  have  discussed  this  question 
without  reference  to  the  constitutional  and 
statutory  provisions  in  our  state.  Section  1, 
article  6,  of  the  Constitution  is  as  follows: 
"The  General  Assembly'  shall  pass  laws,  al- 
lowing differences  to  be  decided  by  arbitra- 
tors, to  be  appointed  by  the  parties,  who 
may  choose  that  mode  of  adjustment" 

Section  2849  of  the  Code  of  Laws  provides 
that  "it  shall  be  lawful  for  any  and  all  per- 
sons, in  cases  of  dlsagreemait  or  differences 
of  opinion,  as  to  the  proper  settlement  of 
any  contention  that  may  hereafter  arise  and 
either  party  to  the  contention  nuiy,  propose 
to  leave  their  differences  to  arbitrators,  each 
party  to  enter  into  bond.  In  double  tbe 
amount  involved,  to  faithfully  abide  the  re- 
sult of  arbitration.  The  arbitrators  shall  be 
selected  in  the  following  manner:  •  *  ♦ 
The  finding  of  said  board  of  arbitration  shall 
be  flnaL" 

In  construing  this  statute,  the  court  used 
this  language  in  the  case  of  Bishop  v.  Manu- 
facturing CO.,  78  S.  a  812,  58  6.  B.  939: 
"The  agreement  for  arbitration  is  complete^ 
when  one  party  to  a  dispute  proposes  arbi- 
tration, and  the  other  assents  to  It  and  each 
party  enters  into  bond,  in  double  the  amount 
involved,  to  faithfully  abide  the  result  The 
selection  of  arbitrators  is  no  part  0;f  the 
agreement  required  by  the  statute.  After 
the  agreement  has  been  made,  the  statute 
provides  a  method  of  selection,  so  that  there 
may  be  no  reason  for  difference  between  the 
parties  on  the  point  But  this  is  nothing 
more  than  conferring  on  each  party  the 
right  to  demand  that 'the  arbitrators  be  se- 
lected in  the  manner  indicated  in  the  stat- 
ute. This  right,  like  all  others,  may  be 
waived  by  agreement  of  the  parties  to  scilsci 
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the  arbitrators  in  some  other  way.  Hence 
it  is  illogical  to  say  an  arbitration  cannot  be 
referred  to  the  statute,  merely  because  the 
parties  agree  on  the  arbitrators,  instead  of 
exercising  the  right  to  require  them  to  be  se- 
lected, in  the  manner  indicated  in  the  stat- 
ute." 

The  words  of  the  statute  and  the  language 
of  the  court  indicate  that  the  remedy  of  ei- 
ther party,  for  a  failure  of  the  other,  to 
abide  by  the  terms  of  the  contract,  is  by  an 
action  on  the  bond;  thus  showing  that  an 
agreement  to  arbitrate  is  collateral  in  its  na- 
ture, and  that  damages  for  a  breach  thereof 
are  recoverable  in  an  independent  action. 

The  question  now  under  consideration  was 
determined  in  the  case  of  Herbemont  v.  Per- 
cival,  1  Mcliul.  59,  cited  with  approval  in 
Smith  V.  Thomson,  1  Strob.  344.  For  the 
purpose  of  an  amicable  settlement  of  the 
controversy  in  that  case,  a  written  agree- 
ment was  entered  into,  by  which  it  was 
agreed  that  certain  negroes  should  be  deliv- 
ered to  Dr.  Percival;  he  agreeing  to  pay 
hire  for  such  of  them  as  counsel  of  the  par- 
ties should  decide  the  plaintiff  was  entitled 
to.  And,  on  default  of  such  decision,  the 
plaintiff  was  to  file  a  bill  in  equity,  which 
was  to  include  all  the  matters  in  controver- 
sy between  them.  In  that  case  the  court 
said:  "The  first  thing  in  this  case  is  to  as- 
certain the  character  and  decide  on  the  ef- 
fect of  the  special  plea  in  bar,  filed  by  the 
defendant  The  plea  sets  out  a  special 
agreement,  by  which  it  appears  that  the 
plaintiff  had  delivered  up  to  the  defendant 
-certain  slaves  which  came  into  his  i)ossession 
at  the  death  of  his  intestate,  and  had  re- 
tained for  a  specific  purpose  two  others;  and 
that  defendant  was  to  pay  such  a  sum,  for 
the  hire  of  those  he  took,  as  should  be  de- 
termined on  by  the  counsel  of  the  parties, 
-or  by  the  court  of  equity;  and  the  plea  al- 
leged that  no  sum  had  been  agreed  on  by 
the  counsel,  nor  had  the  plaintiff  filed  his 
hill  in  the  court  of  equity.  But  it  does  not 
aver  that  the  defendant  had  applied  to  coun- 
sel to  liave  the  matter  adjusted  himself. 
*  ^  *  It  seems  to  have  been  the  object  of 
the  parties  to  submit  the  matters  in  contro- 
versy to  arbitration,  and  this  is  the  true 
character  of  their  agreement  An  agreement 
to  arbitrate,  or  a  bond  to  submit  to  arbitra- 
tion, may  be  the  subject  of  a  suit,  where  the 
damages  stipulated  or  the  penalty  will  au- 
thorise a  recovery.  But  such  an  agreement, 
or  bond,  would  not  deprive  either  party  of 
his  remedy  in  the  courts,  or  oust  them  of 
their  Jurisdiction,  in  regard  to  the  matter  in 

dispute." 

This  language  was  used  with  r^erence  to 
a  special  issue  Just  such  as  is  now  under  con- 
sideration. Mr.  Justice  WOODS  practical- 
ly concedes  that  the  question  now  under  con- 
sideration was  decided  in  that  case,  for  he 
says:  '*It  is  true  that  the  case  of  Herbe- 
mont V.  Percival,  1  McMuL  60,  decided  in 
JLBiO^  dotf  lay  down  in  very  broad  language 


the  general  rule  that  a  suit  may  be  brought, 
in  disregard  of  any  sort  of  agreement  to  ar- 
bitrate," etc  He,  however,  contends  that 
the  case  Just  mentioned  is  no  longer  author- 
ity in  this  state,  against  the  rule  for  which 
he  contends  as  to  the  validity  of  arbitration 
agreements,  for  the  reason  that  the  cases  of 
Maxwell  v.  Thompson,  15  S.  O.  612,  and 
Brooke  v.  Laurens  Milling  Co.,  78  S.  0.  200, 
58  S.  E.  806,  125  Am.  St  Rep.  780,  and  Id., 
84  S.  O.  2d9,  66  S.  E.  204,  held  that  agree- 
ments to  arbitrate  are  not  against  public 
p61icy.  (Conceding  that  agreements  to  arbi- 
trate are  not  against  public  policy,  it  by  no 
means  follows  that  such  an  agreement  can 
fio/ve  the  effect  of  ousting  the  court  of  its 
jurisdiction.  It  seems  to  us  that  the  failure 
of  Mr.  Justice  WOODS  to  observe  this  dis- 
tinction has  caused  him  to  reach  an  errone- 
ous conclusion. 

Let  us,  however,  see  if  the  causes  upon 
which  he  relies  sustain  the  proposition  that 
the  case  of  Herbemont  v.  Percival,  1  Mc- 
MuL 69,  has  been  overruled.  The  case  of 
Maxwell  V.  Thompson,  15  S.  0.  612,  was  re- 
garded as  so  unimportant  that  it  is  publish- 
ed among  the  unreported  cases,  and  all  that 
it  says  in  regard  to  this  question  is  as  fol- 
lows: "A  building  contract  provided  that,  in 
case  of  any  disagreement,  the  matter  of  dif- 
ference should  be  referred  to  three  disinter- 
ested persons  as  arbitrators;  such  agree- 
ment is  not  against  public  policy,  but  may 
be  waived  by  the  parties.*'  No  mention  is 
made  of  the  case  of  Herbemont  v.  Percival, 
1  McMul.  58,  nor  is  there  any  reference  as 
to  the  power  of  parties  to  oust  the  court  of 
Jurisdiction,  by  agreements  to  arbitrate  spe- 
cial issues. 

The  case  of  Brooke  v.  Laurens  Milling  Co., 
78  S.  C.  200,  58  S.  B.  806,  125  Am.  St  Rep. 
780,  and  Id.,  84  S.  0.  299,  66  S.  B.  294,  has 
no  application  whatever  to  the  question  un- 
der consideration,  as  there  was  an  award  in 
that  case,  and  the  right  of  the  parties  to 
oust  the  court  of  Jurisdiction  was  not  in- 
volved. There  is  no  doubt  that  the  agree- 
ment in  the  present  case  was  to  arbitrate, 
which,  of  course^  meant  that  the  parties 
should  have  all  the  rights  Incident  to  arbi- 
tration, one  of  which  is  the  right  of  revoca- 
tion. 

It  will  thus  be  seen  that  the  court  cannot 
be  ousted  of  its  Jurisdiction,  until  the  right 
of  revocation  is  destroyed,  for  which  we  fall 
to  find  any  authority  in  this  state.  Mr.  Jus- 
tice WOODS  quotes  the  following  language 
from  the  case  of  Parsons  v.  Ambos,  121  Ga. 
98,  48  S.  B.  696:  rThis  fixing  of  value  is  a 
mere  incident,  and  not  of  the  substance  of 
the  contract  It  rather  serves  the  office  of 
evidence.'*  In  the  first  place,  this  decision  Is 
against  the  rule  stated  in  Herbemont  v.  Per- 
cival, which  shows  that  it  Is  not  a  rule  of 
evidence,  but  an  agreement  to  arMtrate, 
with  all  the  incidents  of  arbitration.  And, 
in  the  second  place,  we  do  not  understand 
how»  as  a  mens  rule  of  eyidenoe^  such  an 
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Mgreemsat  could  hare  tiie  effect  of  ovsttng 
tlie  court  of  Jurisdiction. 

But  wbatever  might  bave  been  done  under 
tbe  Constitntion  of  1868  towards  ousting  tbe 
oourt  of  its  Jurisdictloa,  no  agreonent  of  aay 
kind  whatsoever  can  have  such  effect  since 
tbe  adoption  of  tbe  OonstitutioA  of  1806,  sec- 
tion 15,  art  5,  of  wMcb  provides  that  "tbe 
<x>iirts  of  comoioa  pleas  shall  have  jurisdic- 
tion tat  all  civil  cases."  This  provision  was 
inserted  for  tbe  prevention  of  just  such 
questions  as  have  arisen  in  tills  case.  This 
sectiea  was  construed  in  the  case  of  Epper- 
son V.  Jackson,  S3  S.  a  157,  66  8.  E.  217,  in 
whicb  the  court  said:  "Section  15»  art  5,  of 
the  Constitutioa  provides  that  tbe  court  of 
oonuBon  pleas  shail  have  jurisdiction  In  all 
•eases,  thus  showing  that  its  jurisdictloa,  with 
that  of  the  probate  court  in  matters  such  as 
are  now  under  consideration,  is  concurrent 
The  words,  'they  shall  have  jurisdiction  in  all 
«ivil  •cases,'  in  section  15,  art.  5,  of  tbe  Con- 
stitution of  1895,  are  not  to  be  found  in  sec- 
tion 15,  art  4,  of  tbe  Constitution  of  1868, 
whidb  was  construed  in  Ex  parte  White,  38 
&  O.  442  [12  S.  E.  5]."  In  tbe  last-menUon- 
ed  case,  it  was  held  that  tbe  jurisdiction  of 
the  probate  court  as  to  the  matter  then  be- 
fore It  was  exclusive. 

Hie  «ourt  of  common  pleas  is  the  tribunal 
constitated  by  law  for  the  trial  of  civil  cas- 
es. A  t>oard  of  arbitrators  Is,  also,  a  tribu- 
nal for  the  trial  of  such  issues,  as  may  be 
submitted  to  it  Sucb  board  may  be  created 
by  ]aw«  or  by  agreement  of  tbe  parties.  Tbe 
final  determination  of  the  rights  of  tbe  par- 
ties by  tbe  court  is  denominated  a  judgment, 
while  that  of  a  board  of  arbitrators  is  de- 
fined as  an  award.  But  whether  th^e  is  a 
judgment  rendered  by  tbe  court,  or  an  award 
made  by  a  board  of  arbitrators,  it  is  con- 
clusive of  the  question  thus  decided.  If 
there  is  an  award  by  arbitrators,  it  is  so  ftir 
res  adjudlcata  in  its  nature,  as  to  the  ques- 
tion submitted,  that  it  cannot  again  be  made 
an  issue  in  the  court  of  common  pleas,  un- 
less there  was  fraud  or  undue  influence. 
But  until  there  Is  an  award,  section  15,  art 
5,  of  the  Constitution  shows  that  the  parties 
cannot  by  agreement  oust  the  court  of  Its 
Jurisdiction. 

I  cannot  conceive  how  tbe  framers  of  tbe 
Constitution  could  have  expressed  in  strong- 
er language  their  intention  that  tbe  court  of 
common  pleas  should  not  be  deprived  of  its 
Jurisdiction,  by  agreement  or  otherwise. 

For  these  reasons  I  dissent 


(92  S.  C.  219) 

SOUTHERN  POWER  CO.  t.  WHITB  et  aL 

(Supreme  Court  of  South  Carolina.     Aug.  7, 

1912.) 

1.  JuBT  (I  31*)— Right  to  Jubt  Tbiaii—Ir- 

raiNOEMSNT— Settiivo  Asiob  Vsbdiot. 
The    constitational   guaranty    of   trial    by 
jury    does    not    deprive    the    circuit   court   of 
power  to  set  aside  a  verdict  fixing  the  com- 


pensation in  condemnation  proceedings  and  to 
grant  a  new  triat 

[Ed.  Note.— For  other  cases.,  see  Juxy,  Cent 
Dig.  SS  204-219;    Dec.  Dig.  |  31.*] 

2.  Eminent  Domain  (|  239*)— New  TmAXr— 

POWKB   TO   GbANT. 

Civ.  Code  1902,  |  2191,  providing  that  the 
verdict  In  condemnation  proceedings  Id  the 
circuit  court  shall  be  conclusive  unless  a  new 
trial  is  ordered  by  the  Supreme  Court,  does 
not  deprive  the  circuit  court  of  power  to  set 
aside  the  verdict  and  grant  a  new  trial;  such 
provision  appearing  to  have  been  inserted 
merely  to  provide  a  right  of  review  by  the  Su- 
preme Court,  when  viewed  in  the  light  of  leg- 
islation contemporary  with  the  condemnatiou 
act,  particularly  of  Civ.  Code  1902,  |  2734^ 
giving  circuit  courts  power  to  grant  new  triala 
after  verdict,  of  Code  Civ.  Proc  |  288  (adopted 
March  1,  1870,  14  St  at  Large,  p.  485),  au- 
thorizing a  trial  judae  to  set  aside  a  verdict 
and  grant  a  new  trial,  and  also  in  tbe  light  of 
the  fact  that  the  Supreme  Court  has  no  ap- 
pellate jurisdiction  in  such  proceeding,  but  can 
correct  only  errors  of  law. 

(Ed.  Note.— For  other  cases,  s«e  Eminent 
Domain,  Cent  Dig.  ||  ei6-e20;  Dec  Dig.  | 
239.»] 

3.  Eminent  Domain  Jf  239^  —  Condsmna* 
TioN  Pbocbeding&—Tbial— Right  to  Open. 

Where  both  sides  appealed  from  the  ver- 
dict of  the  clerk's  jury  in  condemnation  pro- 
ceedings, the  lamdowners  were  entitled  to  open 
and  reply  on  trial  in  the  circuit  court 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  S|  615-620:  Dec.  Dig.  t 
239.*] 

Fraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Oourt 
of  Spartanburg  County;  Ernest  Gary,  Judge. 

•To  be  officially  reported." 

Action  by  tbe  Southern  Power  Company 
against  A.  I4.  and  T.  J.  White.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

Tbe  order  appealed  from  is  as  follows: 
"This  was  an  appeal  by  both  parties  front 
tbe  verdict  of  a  Jury  Impaneled  by  tbe  dark 
In  condemnation,  and  came  on  for  bearlng^ 
at  tbe  November  term  of  said  court  An 
issue  was  framed  submitting  to  tbe  Jury  the 
question  of  tbe  amount  of  compensation  de- 
fendants were  entitled  to  on  account  of  tbe 
erection  by  tbe  plaintiff  of  a. line  of  steel 
towers  and  wires  over  and  across  defend^ 
ants'  lands  in  tbe  suburbs  of  Spartanburg. 
The  Jury  fixed  tbe  compensation  at  $9,600, 
Plaintiffs  gave  notice  of  a  motion  for  a  new 
trial,  nisi,  upon  tbe  minutes,  and  the  same 
has  Just  been  argued  before  me;  the  plain- 
tiffs attorneys  contending  that  the  Terdict 
is  excessive,  and  that  I  should  set  aside  tbe 
verdict  and  grant  a  new  trial,  unless  tbe 
defendants  would  remit  ftom  tbe  verdict 
sucb  amount  as  I  might  conclude  was  ex- 
cessive. After  bearing  argument,  1  am  of 
the  opinion  that,  under  tbe  terms  of  the  pro* 
visions  of  the  Code,  I  am  without  Jurlsdlo- 
tion  or  power  to  interfere  with  tbe  verdict 
or  grant  a  new  trial,  and  that  defendanti^ 
attorneys  contention  as  to  that  is  correct 
The  Code  provides  that  tbe  verdict  of  the 


*f*or  other  cues  see ssttetople  and  seotioa NUMBBB  la Des.  Dig.  4  Am.  Dig.  Key*Mo.  •ettas  A  Rep'r  laA 
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jury,  oo  appeal,  shall  be  final  and  eondnslTe, 
unless  set  aside  by  the  Supreme  Court;  and 
I  so  hold.  The  motidn  is  refused  for  the 
foregoing  reasons.** 

Osborne,  Lucas  &  Gock6»  of  Charlotte, 
North  Carolina,  and  Nicholls  &  Nicholls  and 
John  Gary  Erans,  all  of  Spartanburg,  fbr 
appellant  Bomar  &  Osborne,  of  Spartan- 
burg for  respondents. 

HYDRIOK,  J.  [1]  The  circuit  court  erred 
in  holding  that  it  had  no  power  to  set  aside 
tbh  verdict  and  grant  a  new  trial,  absolute 
or  nisi.  The  argument  that  the  court  must 
be  denied  that  power  because  the  Constitu- 
tion provides  that  the  compensation  for  the 
use  of  land  shall  be  ascertained  by  a  Jury 
is  untenable  on  principle  and  authority. 
The  Constitution  also  guarantees  the  right 
of  trial  by  Jury  in  many  other  cases  in 
which  the  power  of  the  court  to  set  aside 
the  verdicts  of  Juries  and  grant  new  trials, 
absolute  or  nisi,  has  been  sustained  so  fre- 
quently by  this  court  that  it  is  now  unques- 
tioned, and«  in  the  face  of  these  decisions, 
it  cannot  logically  be  maintained  that  the 
exercise  of  the  power  deprives  the  parties 
of  their  constitutional  right  of  trial  by  Jury. 
Warren  v.  Lagrone,  12  S.  C.  45;  Stuckey  v. 
Railroad  Co.,  57  S.  C.  395,  35  S.  B.  550; 
Hall  V.  Railroad  Co.,  81  S.  C.  533,  62  &  E 
848. 

[2]  If  the  power  is  denied,  it  Is  only  by 
implication  from  the  use  of  the  following 
words  in  section  2191,  vol.  1,  Code  1902, 
where  it  is  said  with  regard  to  the  verdict 
of  the  Jury  in  the  circuit  court:  "Wiose 
verdict  shall  be  final  and  conclusive,  unless 
a  new  trial  shall  be  ordered  by  the  Supreme 
Court"  The  language  quoted  cei^talnly  does 
not  expressly  deny  the  power  of  the  circuit 
court  to  set  aside  the  verdict  and  grant  a 
new  trial.  On  the  other  hand,  the  power 
to  do  so  is  expressly  conferred  in  section 
2734,  vol.  1,  Code  1902,  which  reads:  *'Car* 
cult  courts  shall  have  power  to  grant  niew 
trials  In  cases  where  there  has  been  a  trial 
by  Jury  for  reasons  for  which  new  trials 
have  usually  been  granted  in  the  courts  of 
law  of  this  state." 

Prior  00  the  adoption  of  the  Constitution 
of  1868  and  the  act  from  which  section 
2784  was  taken,  the  circuit  courts  In  this 
state  had  no  power  to  grant  new  trials. 
That  could  be  done  only  by  the  Supreme 
Court  But  under  the  Constitution  of  1868 
and  the  present  Constitution,  the  provisions 
of  which,  as  to  the  matter  undei:  considera- 
tion, are  substantially^  if'  not  identically,  the 
same  as  those  of  the  Constitution  of  1868, 
the  power  to  grant  new  trials,  which  is  an 
appellate  power,  is  denied  to  the  Supreme 
Court  which  has  appellate  Jurisdiction  only 
in  equity  cases,  and  its  power  in  law  cases 
is  limited  to  the  correction  of  errors  of  law. 
State  V.  Bailey,  1  S.  C.  1;  Byrd  v.  Small,  2  S. 
a  388;  State  v.  David,  14  &  C.  43a 


A  considetatlon  of  the  provisions  of  the 
condenmation  act,  as  it  now  appears  in  sec- 
tion 2191,  above  quoted,  in  the  light  of  con- 
temporaneous and  subsequent  legislation,  re- 
organizing the  courts  and  prescribing  new 
methods  of  procedure  therein,  under  the 
Constitution  of  1868,  wiU  show  conclusively 
that  those  words  were  never  intended  to 
have  the  effect  which  is  now  claimed  for 
them;  and,  furthermore,  that  the  necessary 
result  of  subsequent  legislation  has  been  to 
repeal  that  provision,  if  it  can  be  construed 
to  have  that  effect 

On  August  28,  1868,  it  was  enacted,  pur- 
suant to  the  limitations  of  the  power  of  the 
Supreme  Court  by  the  Constitution,  which 
had  been  ratified  in  April  before,  that  "final 
Judgments  and  decrees  in  civil  and  criminal 
actions  in  the  circuit  courts,  brought  there 
by  original  process,  or  removed  there  by 
appeal  from  any  inferior  court  or  Jurisdic- 
tion, may  be  re-examined  and  reversed  or 
affirmed  in  the  Supreme  Court,  upon  writ 
of  error,**  etc.,  14  Stat  p.  12.  The  same 
statute  provided  for  an  appeal  to  the  Su- 
preme Court  in  equity  cases.  Naturally, 
therefore,  we  find  in  the  original  condemna- 
tion statute,  which  was  enacted  later,  on 
September  22,  1868  (14  Stat  p^  89),  these 
words:  "Whose  verdict  shall  be  final  and 
conclusive,  unless,  on  torit  of  error,  a  new 
trial  shall  be  ordered  by  the  Supreme 
Court"  It  will  be  obsi^ved  that  these 
words  are  slightly  different  from  those  xu>w 
found  in  section  2191.  The  reason  for  this 
difference  becomes  apparent  when  we  re- 
member that  the  writ  of  error  was  abolished 
on  the  adoption  of  the  Code  of  Procedure  on 
March  1,  1870,  and  an  appeal  substituted 
for  it  in  all  cases.  14.  Stat  pp.  .500,  527. 
Hence  in  the  next  codification  (Rev.  Stat 
1873,  p.  354)  we  find  the  words  "on  writ  of 
error"  omitted. 

In  view  of  the  practice  which  had  obtain- 
ed  in  this  state  for,  a  long  tSme,  and.  the 
prevailing  opinion  that  new  trials  could  be 
granted  only  by  the  Supreme  Goort,  it  may, 
indeed,  have  been  supposed  that  the  dircait 
court  would  have  no  ppwer  to  grants  new 
trials  in  such  proceedings;  but  such  suppo- 
sition, if  it  existed,  was  erroneous,  becaose 
this  court  held  distinctly,  in  State  T.  Bailey 
and  in  Sjtate  v.  David,  supra,  that  the  pow- 
er tOtgrant  new  trials  in  oases  tried  by  tlie 
circuit  courts  waa  one  of  their  inherent  pow- 
ers. At  any  rate,  th^  statute  from  wlilch 
section  2784  was  taken  was  enacted  Just 
four  dasrs  after  the  condemnation  act,  to 
wit,  September  26,  1868  (14  Stat  p.  186). 
We  ttiink  the  Idstory  of  the  legtelation  of 
the  time  shows  that  the  purpose  of  insert* 
ing  those  words  was  merely  to  provide  the 
right  to  have  the  proceedings  reviewed  by 
the  Supreme  Court,  at  first  on  writ  of  error, 
and  afterwards,  when  that  writ  was  abolish- 
ed, by  appeal;  be<!ause,  at  that  time,  there 
had  not  been  enacted  any  general  law  aa 


S.GJ 


BOUTHERN  POWER  CO.  v.  WHItTB 


461 


to  what  proceedings  of  tbe  clrcnlt  courts 
could  be  reviewed  by  the  Supreme  Court, 
and  hence,  no  doubt,  it  was  thought  neces- 
sary to  provide  in  the  condemnatloti  act  for 
such  review;  otherwise,  there  would  have 
been  no  appeal  from  the  judgment  of  the 
circuit  court  Therefore  we  do  not  think 
those  words  should  be  construed  to  deny  a 
power  to  the  circuit  courts  which  was  ex- 
pressly conferred  upon  them  by  a  statute  of 
a  subsequent  date,  enacted  by  the  same 
Legislature,  for  even  if  their  proper  con- 
struction would,  without  considering  any 
other  legislation,  result  in  a  denial  of  the 
power  by  implication,  the  subsequent  stat- 
ute, granting  the  power  in  express,  though 
general,  terms,  overrides  and  repeals  the 
former. 

Again,  we  find  in  section  288  of  the  Code 
of  Procedure  (adopted  March  1,  1870,  14 
Stat  p.  485),  under  the  chapter  headed 
•Trial  by  Jury,"  this  provision:  "The  Judge 
wha  tries  the  cause  may,  In  his  discretion, 
entertain  a  motion,  to  be  made  on  his  min- 
utes, to  set  aside  a  verdict  and  grant  a 
new  trial  upon  exceptions,  or  for  insufficient 
evidence,  or  for  excessive  damages." 

There  is  another  consideration  which 
should  have  some  weight  in  leading  the  court 
to  this  conclusion.  In  proceedings  of  this 
kind,  this  court  has  no  appellate  jurisdiction, 
but  can  Correct  only  errors  of  law.  There- 
fore, no  matter  how  excessive  a  verdict 
might  be,  and  even  though  it  should  be  ap- 
parent that  it  was  influenced  by  prejudice  or 
caprice,  if  it  be  true  that  the  circuit  court 
cannot  reduce  it  or  set  it  aside,  there  is  no 
power  lodged  anywhere  to  correct  it  Be- 
cause, If  the  circuit  court  has  no  power  to 
grant  a  new  trial,  It  has  no  power  even  to 
consider  the  grounds  upon  which  a  new  tri- 
al would  be  ordered.  .Hence,  as  there  could 
be  no  ruling,  there  could  be  no  error  of  law 
in  reiirpect  to  all  such  matters  of  fact,  and 
therefore  nothing  with  respect  thereto  which 
this  court  could  review.  Again,  under  such 
holding,  no  matter  how  plainly  it  should  be 
made  tb  appear  to  the  circuit  judge  that  he 
had  erweA  in  matters  of  law,  during  the 
trial — ^in  the  adinission  or  excluston  of  evi- 
dence, or  in  his  charge — and  no  matter  how 
plainly  it  might  aiH^ear  that  such  errors  had 
affected  the  verdict,  he  would  be  powerless 
to  correct  them,  and  the  litigants  would  be 
compelled  to  undergo  the  uuneoesaary  dctey 
and  expense  of  an  appeal  to  this  ^court 

Unless  the  language  used  by  the  lawmak- 
ers pialBly  required  It,  we  would  be  inclined 
against  a  constructioiii  of  the  statute  which 
might  result  In  such  unnecessary  expense,  in- 
convenience, and' delay,  and  possibly  a  great 
and  irrenoediable  wrong.  We  see  no  reason 
for  denying  the  power  to  the  court  in  the 
trial  of  bA  issue  to  determine  the  value  of 
land,  and  in  granting  it  in  the  trial  of  an 
issue  involving  the  title  to  the  land,  and 
we  are  satisfied  the  lawmakers  did  not  in- 
tend to  make  any  such  differenoew 


[3]  As  both  sides  appealed  from  the  ver- 
dict of  the  clerk's  Jury,  the  court  correctly 
ruled  that  the  landowners  were  entitled  to 
open  and  reply  on  the  trial  in  the  circuit 
court    Railroad  Co.  v.  Blake,  6  Rich.  634. 

Reversed. 

GARY,  0.  J.,  and  WOODS  and  WATTS, 
JJ.,  concur. 

FRASER,  J.  (dissenting).  This  is  a  special 
proceeding  in  condemnation  of  land  of  the 
respondents  for  the  use  of  the  appellant 
company.  The  appeal  is  from  the  decision 
of  Judge  Ernest  Gary  in  which  he  held:  (1) 
That  the  appellants  (respondents  here)  were 
entitled  to  the  opening  and  reply;  (2)  that 
he  had  no  right  to  grant  a  new  trial  nisL 

I.  The  statute  gives  the  right  to  open  and 
reply  to  the  ''appellant"  Both  parties  ap- 
pealed from  the  verdict  of  the  Jury  before 
the  clerk.  The  case  of  Railroad  Co.  v. 
Blake,  12  Rich.  660,  after  stating  that  in 
condemnation  proceedings  the  right  to  open 
and  reply  is  largely  in  the  discretion  of  the 
Judge,  says:  "We  are  of  opinion,  however, 
that  in  general,  in  the  absence  of  contrary 
direction  by  the  judge  ordering  the  issue,  the 
owner  claiming  damages  has  the  right  to 
open  and  conclude."  This  exception  is  over- 
ruled. 

II.  The  second  exception  Is  as  follows: 
''Second.  His  honor  erred,  it  is  submitted, 
also,  in  holding  that  he  had  no  power  or 
Jurisdiction  to  grant  a  motion  for  a  new  trial 
nisi  in  a  condemnation  suit*  and  In  refusing 
to  entertain  and  grant  said  motion,  it  being 
respectfully  submitted  that  the  circuit  judge 
has  power  to  grant  a  new  trial  in  a  con* 
demnation  case  as  well  as  other  cases,  and 
his  honor  should  have  considered  the  merits 
of  the  motion  and  should  have  granted  a  new 
trial  nisL 

The  Constitution,  art  9,  I  20,  says:  "^o 
right  of  way  shall  be  appropriated  to  the  use 
of  any  corporation  until  full  compensation 
therefor  shall  be  first  made  to  the  owner  or 
secured  by  a  deposit  of  iBoney»  irrespective 
of  any  benefit  from  any  improvement  pro- 
posed by  such  corporation,  whi6h  compensa- 
tion shall  be  ascertained  by  a  jury  of  twelve 
men,  in  a  court  of  record,  as  shall  be  pre- 
scribed by  law." 

"Which  compensation  shall  be  ascertained 
by  a  Jury  of  twelve  men":  If.  the  judge 
grants  a  new  trial  nisi  and  thereby  alters 
the  amount  in  any  way,  the  conrpensation  is 
fixed  by  the  judge  and  not  by  the  jury.  To 
allow  the  compensation  to  be  fixed  by  the 
judge,  and  not  by  the  jury  of  12  men,  would 
be  to  repeal  this  constitutional  protection  to 
the  landowner.  The  Judicial  DQ;Mirtment  is 
as  much  bound  by  the  Constitution  as  the  Bx- 
ecutive  and  Legislative  Departments.  There 
is  no  such  thing  as  an  "inherent  power^  that 
overrides  the  Constitution.  It  is  hardly  nec- 
essary to  quote  the  statute  because  it  can- 
not change  the  Constitution.    Tlie  act  can- 
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not  empower  any  other  than  a  Jury  of  12 
men  to  ascertain  the  compensation.  When 
the  statute  says  "the  question  of  compensa- 
tion shall  be  thereupon  submitted  to  a  Jury 
in  open  court,  whose  verdict  shall  be  final 
and  condusiye,"  it  declares  the  law  in  full 
accord  with  the  Constitution  and  is  a  legit- 
imate exercise  of  legislative  power  and  bind- 
ing. When  the  statute  goes  on  to  say  "un- 
less a  new  trial  shall  be  ordered  by  the  Su- 
preme Court,"  it  must  be  held  to  mean  that 
the  new  trial  shall  be  ordered  for  a  cause 
for  which  the  Supreme  Court  is  empowered 
by  the  Constitution  to  order  a  new  trial,  to 
wit,  for  errors  of  law  committed  in  the 
trial. 

In  my  opinion  the  second  exception  ought 
to  be  overruled. 


■  (138  Oa.  871) 
SOUTHERN  RT.  CO.  et  aL  t.  DICKSON. 

(Supreme  Court  of  Qeorgia.     July  11,  1912.) 

(8yUahu$  hp  tU  Court.) 

1.  Death  (J  55*)  — Actions  for  Causing 
Death— Pleading — Amendment. 

In  an  action  brought  by  a  mother  for  the 
homicide  of  her  son,  where  the  original  peti- 
tion alleged  in  substance  that  the  son  contrib- 
uted to  her  support,  it  was  amendable  by  al- 
leging that  she  was  also  dependent  upon  him 
for  support  Ellison  v.  Georgia  Railroad  Co., 
87  6a.  691,  13  S.  B.  809. 

[Ed.    Note.— For    other    cases,    see    Death, 
Cent.  Dig.  |  72;   Dec.  Dig.  {  55.^] 

2.  Depositions  (I  90^)— Use  in  Bvidbnce— 
Pbesence  of  witness. 

Where,  under  the  provisions  of  the  Civil 
Code  1910,  I  5910  et  seq.,  depositions  of  a 
witness  are  taken  for  use  in  a  case  pending,  at 
the  trial  of  such  case  the  depositions  so  taken 
may,  in  the  discretion  of  the  court,  be  read  in 
evidence,  notwithstanding  the  presence  of  the 
witness  at  the  trial  W7  &  A.  R.  Co.  v.  Bus- 
sey,  95  6a.  584  (1),  23  S.  E.  207. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  II  258-260;    Dec  Dig.  |  90.^] 

8^  New  Tbial  (I  125^)— Pbbsenting  Qttbs- 
tion  in  Tbiai.  CouBT— Admisbibujtt  ot 
Evidence. 

One  ground  of  the  motion  for  new  trial 
was  that,  after  the  engineer  of  the  train  which 
killed  the  plaintiff's  son  had  testified  as  to  his 
experience  as  a  locomotive  engineer,  and  as  to 
his  observation  as  to  the  'Sray  a  moving  train 
will  pull  a  person,**  the  court  refused  to  per- 
mit the  witness  to  testify  as  to  '*the  manner 
in  which  a  train  in  forward  motion  will  pull  or 
Jerk  such  person  catching  hold  of  the  same." 
A.S  it  does  not  appear  from  the  ground  of  the 
motion  what  would  have  been  the  testimony  of 
the  witness  on  the  point,  had  he  been  permit- 
ted to  testify,  no  point  is  presented  for  deci- 
sion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  ||  254,  265;   DecTbig.  |  125.*] 

4.  Appeal  and  Ebbor  (|  1056*)— Review- 
Questions  Not  Necessabt  to  Decision. 
Inasmuch  as  this  court  holds  that  the 
plaintiff  made  out  no  case  authorizing  a  re- 
covery, considering  the  depositions  to  which 
objections  were  made  along  with  other  evi- 
dence in  the  case,  it  is  unnecessary  to  discuss 


points  raised  In  regard  to  their  admissibility, 
especially  in  view  of  the  peculiar  facts  and 
circumstances  under  which  the  objection  and 
motion  to  exclude  were  made  and  the  time  of 
the  making  thereof— a  situation  which  is  not 
likely  to  arise  a^ain.  If  the  depositions  should 
be  offered  in  evidence  upon  another  trial,  such 
proper  objections  as  may  be  raised  to  them  can 
then  be  passed  upon,  not  complicated  by  the 
peculiar  circumstances  under  wnich  the  ruling 
was  made  at  the  last  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4187-4193;  Dec.  Dig.  | 
1056.*] 

5.  Negligence  (|  80*)— Contbibutobt  Nbo- 

UGENCE— EfEVOT. 

Where  one  knowinglv  and  voluntarily 
takes  a  risk  of  physical  mjury,  the  danger  of 
which  is  so  obvious  that  the  act  of  taking  such 
a  risk,  in  and  of  itself,  amounts  to  a  failure  to 
exercise  ordinary  care  and  diligence  for  his 
own  safety,  damages  resulting  from  a  hurt 
thus  occasioned  are  not  recoverable,  although 
the  same  may  be  in  part  attributable  to  iOM 
negligence  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  H  84.  85;    Dec.  Dig.  |  80.*] 

Error  from  Superior  Oourt»  Fayette  Comi- 
ty; R.  T.  Daniel,  Judge. 

Action  by  H.  T.  Dickson  against  the 
Southern  Railway  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.     Reversed. 

C.  B.  Battle  and  Howell  HolUs,  both  of 
Columbus,  and  Blalock  &  Culpepper,  of  Fay- 
etteville,  for  plaintiffs  in  error.  J.  W.  Wise* 
of  Fayetteville,  and  R.  R.  Arnold,  of  Atlantat 
for  defendant  in  error. 

FISEC,  a  J.  Mrs.  H.  T.  Dickson  biouKhl 
an  action  against  J.  A.  Kenney  and  the 
Southern  Railway  Company  for  the  alleged 
wrongful  homicide  of  the  plaintHTs  minor 
son.  Will  A.  Dickson.  So  much  of  the  pe- 
tition as  is  now  material  was  as  follows: 
"(3)  Petittoner  further  shows  that  Will  A. 
Dickson  was  a  son  of.  yomr  petitioner,  being 
20  years  old  and  unmarried,  and  living  with 
your  petitioner  and  waiting  on  her,  and  con- 
tributing to  her  support  and  comfort  and  look« 
ing  after  her  welffeire.  (4)  Petitioner  further 
shows  that  she  was  entitled  to  the  services 
and  labor  and  association  of  the  said  Will  A. 
Dickson,  her  minor  son;  your  petitioner's 
husband,  and  the  father  of  the  said  Will  A. 
Dickson,  being  dead.  (5)  Your  petitioner  fur- 
ther shows  that  she  is  a  widow,  and  the  said 
WUl  A.  Dickson  being  the  only  minor  son  of 
petitioner,  and  the  only  one  whom  petitioner 
had  to  live  with  her  and  protect  her  and  la- 
bor and  work  for  her." 

The  original  petition  was  demurred  to. 
One  of  the  grounds  of  donarrer  was  that  It 
did  not  appear  from  the  allegations  of  the 
petition  "that  the  plaintiff  was  dependent 
upon  her  son,  wholly  or  in  part,  for  hor  sap- 
port"  To  meet  this  ground,  the  third  par- 
agraph of  the  petition,  quoted  above,  was 
amended,  over  the  objection  of  defendants, 
by  adding  to  such  paragraph  the  following 
allegation:  "And  upon  whom  your  petitioner 
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was  dependent  for  support;  your  petitioner 
being  a  widow  with  two  girls  living  with 
her,  and  no  other  man  to  work  for  and  sup- 
port her."  The  ground  of  demurrer  above 
stated,  was  then  urged  to  the  petition  as 
amended,  and  was  overruled,  to  which  judg- 
ment the  defendants  excepted  pendente  lite. 
On  the  trial  at  a  subsequent  term,  a  verdict 
was  rendered  in  behalf  of  the  plaintifT,  and, 
the  defendants'  motion  for  a  new  trial  being 
overruled,  they  excepted,  assigning  error, 
also,  upon  the  exceptions  pendente  lite.  The 
petition  alleged  that  the  plaintiff's  son  was 
killed  about  5:20  o'clock  p.  m.  on  November 
27,  1909,  by  being  run  over  by  a  freight 
train,  on  which  the  defendant  Kenney  was 
engineer,  at  a  public  crossing  over  the  track 
of  the  Southern  Railway  Company  in  the 
city  of  Fayetteville,  this  state.  According  to 
the  petition,  it  was  dark  at  the  time  of  the 
homicide.  The  engine  was  running  back- 
wards, pulling  a  regular  freight  train  hav* 
ing  a  tender  and  cars  in  front  of  the  engine, 
with  no  lights  on  them,  and  no  headlight  on 
the  engine.  Other  negligence  alleged  in  the 
petition  was  as  follows:  "Said  engineer  and 
said  Southern  Railway  Company  did  not 
slow  up  jand  slacken  the  speed  of  said  train, 
so  as  to  have  the  same  under  control  as  it 
approached  the  said  crossing,  where  the  said 
Will  A.  Dickson  was  killed,  as  alleged,  said 
train  being  run  at  said  time  at  a  rapid  rate 
of  speed,  to  wit,  at  a  speed  of  30  miles  per 
hour,  and  did  not  slacken  and  slow  up  and 
continue  to  slacken  the  speed  of  said  train 
as  it  approached  said  crossing,  so  as  to  have 
the  same  under  control,  as  the  law  requires 
In  such  cases."  The  answer  of  the  defend- 
ants denied  the  material  allegations  of  the 
petition. 

There  was  evidence  In  behalf  of  the  plain- 
tiff to  the  effect  that  there  were  two  tracks 
of  the  Southern  Railway,  one  the  main  line, 
the  other  a  side  track  crossing  the  public 
crossing  on  which  the  plaintiff  contended 
that  her  son  was  struck  and  killed,  at  the 
time  alleged,  by  a  freight  train  running 
north  on  the  main  line,  which  was  to  the 
right,  or  east,  of  the  side  track,  and  that 
the  engine  pulling  the  train  was  running 
backwards,  with  the  tender  and  a  freight 
ear  in  front  or  ahead  of  it,  with  no  lights, 
either  on  the  engine,  the  tender,  or  the 
freight  car  in  front;  that  the  body  of  the 
deceased  was  found  to  the  left  or  west  of 
the  main  line,  and  near  the  rail  on  that  side, 
about  20  or  30  yards  north  of  the  crossing; 
and  there  were  signs  as  if  something  had 
been  dragged  along  near  the  left  rail  of  the 
main  track  from  a  point  firom  5  to  10  feet 
north  of  the  crossing  towards  where  the 
body  was  found,  with  a  little  blood  on  some 
leaves  4  or  5  feet  further  north  from  where 
it  appeared  something  had  been  dragged. 
A  piece  of  skull  was  found  by  the  side  of 
the  track,  about  10  feet  north  of  the  place 
where  the  body  was  found.    A  witness  for 


the  plaintiff,  who  said  he  was.  a  passenger 
on  the  train  that  killed  plaintilTs  son,  tes- 
tified: ''It  was  kind  of  dark,  and  I  recollect 
when  it  [the  train]  passed  Hampton's  cross- 
ing [whereon  plaintiff  claimed  her  son  was 
killed].  It  didn't  blow  for  the  crossing, 
and  was  running  80  or  85  miles  an  hour,  as 
well  as  1  can  come  at. it**  While  there  was 
some  diversity  in  the  testimony  of  the  wit* 
nesses  for  the  plaintiff  as  to  whether  it  was 
dark  at  the  time  of  the  homicide,  all  of 
them  who  testified  with  reference  to  the 
train  said  that  they  saw  the  train  as  it  ap- 
proached the  crossing.  The  plaintiff  herself 
testified  on  this  subject  that  "it  was  getting 
dark  on  the  evening  Will  was  killed,"  and 
that  she  saw  the  train  before  it  reached  the 
crossing,  but  could  not  see  well  enough  to 
tell  how  the  engine  was  running,  whether 
backwards  or  forwards,  because  of  the  dark- 
ness. 

It  does  not  appear  from  the  record  that 
any  one  saw  the  plaintiff's  son  at  the  time 
he  was  killed.  Lindsay  Pyrom,  a  witness 
for  the  plaintiff,  testified  that  on  the  day  of 
the  homicide  the  witness  and  a  boy  named 
Sam  Ross  left  Fayetteville  about  sundown, 
and  drove  a  wagon  across  the  railroad  at  the 
public  crossing  south  of  the  depot,  whereon 
the  plaintiff  contended  h^  son  was  killed. 
As  Pyrom  was  the  only  witness  for  the 
plaintiff  who  saw  the  deceased  immediately 
before  he  was  killed,  we  quote  all  of  his  tes- 
timony that  we  deem  materiaL  He  testified: 
"When  we  approached  the  crossing,  Mr«  Will 
Dickson  hollered  to  me  to  hurry  up  and 
cross,  that  the  train  was  coming,  and  I  did 
hurry  up  and  crossed.  At  the  time  that  Mr. 
Dickson  spoke  he  was  standing.  He  had 
come  down  a  little  slant  from  his  house, 
coming  towards  town.  He  was  Just  coming 
up  to  the  railroad.  He  was  off  of  the  cross- 
ing and  coming  to  the  crossing.  He  was 
coming  from  the  house,  going  towards  the 
crossing.  He  was  in  the  big  road  when  he 
hollered  to  me.  When  he  called  that  the 
train  was  coming,  I  Jerked  up  the  lines  and 
hit  the  mules  and  hurried  across  the  track. 
Mr.  Dickson  went  upon  the  track.  He  pass- 
ed close  to  the  wagon,  and  we  went  over  the 
railroad.  He  was  going  straight  across  the 
track.  When  I  looked  up  the  last  time  and 
saw  Mr.  Dickson,  I  did  not  see  the  train.  The 
train  was  right  at  me  before  I  saw  It,  as 
close  as  that  window,  about  12  or  15  feet. 
I  could  not  see  it  before.  It  didn't  have  any 
light  on  the  train.  The  engine  did  not  blow 
for  that  crossing.  The  train  missed  me 
about  this  far  [indicating  with  his  hands]. 
The  wagon  got  fastened  against  the  post  at 
the  crossing.  I  should  say  that  it  missed  us 
2^  feet  The  last  time  I  saw  Mr.  Dickson, 
he  was  going  over  the  right-hand  raiL  I 
don't  know,  don't  remember,  how  far  the 
train  run  before  it  stopped. '  In  order  to  get 
away  from  the  post,  I  had  to  back  onto  the 
track.    •    *    •    As  I  have  stated,  wh«a  I 
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last  saw  Mr,  Dlcksop,  be  was  going  upon 
the  railroad.'  If  he  went  ap  between  the 
track  and  the  embankment,  I  did  not  see 
him.  I  was  whipping  my  mules  when  I  saw 
him  last,  and  the  train  was  right  on  Mm.** 

On  cross-^amlnatlon  he  testified:  "When 
I  .first  saw  Mr.  Dickson,  he  was  standing  In 
the  road  pretty  close  to  the  crossing;  and 
this  was  when  he  called,  to  me.  At  that  time 
I  was  mighty  nigh  on  the  track.  He  said  to 
me:  'Hurry  up  and  cross;  the  train  is  com- 
ing.' I  hurried  and  barely  got  across.  He 
did  not  stand  there.  We  crossed  about  the 
same  time.  I  started  to  whip  the  mules, 
and  they  rim  apd  got  across.  The  post  to 
which  the  wagon  was  caught  was  the  sign- 
board standing  b7  the  side  of  the  railroad 
and  of  the  dirt  road.  I  was  sitting  on  the 
right  of  the  wagon,  driving.  Sam  Ross  was 
sitting  by  me.  He  was  on  the  side  of  the 
seat  next  to  Mr.  Dickson.  •  •  •  I  was 
doing  a)l  I  could  ta  keep  the  mules  from 
running  away,  and  trying  to  keep  the  train 
from  hitting  me.  I  looked  at  Mr.  Dickson, 
because  he  was  watching -me  to  see  that  I 
got  across.  I  hurried  up.  Yqs,  sir;  he  was 
afraid  that  I  would  be  hit  by  the  train;  I 
guess  that  he  was.  He  was  hurrying  me  up 
to  keep  me  from  being  hit  by  the  train.  He 
was  standing  there  urging  me  to  go  across 
as  fast  as  I  oould,  and  me  and  him  started 
across  at  the  same  time.  The  mules  started 
to  run  from  the  side  track.  At  that  time 
Mr.  Dickson  was  right  on  the  other  side  of 
the  railroad,  and  was  hurrying  me  to  cross. 
He  only  spoke  once,  and  told  me  to  hurry. 
He  feared  that  I  would  get  hit  After  he 
told  me,  I  got  in  view  of  the  train.  I  could 
not  see  it  at  the  time  that  he  told  me.  I 
started  from  town  that  afternoon.  I  don't 
know  how  far  it  is  from  the  square  out  to 
the  crossing.  I  could  not  tell  whether  it 
was  300  or  400  or  600  yards.  I  have  no  idea. 
I  left  the  square  about  sundown.  It  was 
dark  right  after  sundown.  It  was  night 
when  the  sun  went  down.  I  testified  In 
this  matter  before,  when  my  depositions 
were  taken.  In  that  examination  I  testified 
that  Mr.  WUl  Dickson  was  coming  down  a 
little  slant  from  his  house.  I  did  not  after- 
wards say  that  nobody  was  in  the  wagon 
with  me.  I  never  said  that,  because  I  knew 
somebody  was  in  the  wagon  with  me.  I  tes- 
tified, before  that  Mr.  Dickson  hollered  to 
me  and  told  me  to  look  out  the  train  was 
coming,  and  that  is  correct  I  stated  in  my 
former  examination  that  at  the  time  I  w^s 
on  the  railroad- .  I  was  on  the  side  track. 
In  answer  to  the  question  in  my  former 
examination,  how  come  him  to  tell  me  to 
hurry  across,  I  answered,  'He  said  that  I 
didn't  hear  it'  That  is  a  fact  He  hollered 
and  told  me  that  the  train  was  coming. 
That  is  correct;  at  that  time  the  train  was 
no  piece  from  me.  That  was  correct  Q. 
'Did  you  look  and  see  the  train?*  A.  *7es, 
sir;    time  I  looked  I  saw  it'    That  answer 


I  gave  in  my  former  examination,  and  It  la 
correct  I  did  not  look  on  the  side  track; 
I  looked  when  I  was  on  the  main  line.  It 
was  not  far  when  we  got  on  the  railroad. 
In  my  former  examination  I  testified:  'He 
had  not  got  on  the  track  whea  he  told  me 
to  hurry  up.  The  mules  were  near  to  it; 
the  wagon  was  not  I  was  going  at  a  slow 
walk  when  he  hollered  to  me.'  That  is  the 
way  it  was.  I  then  went  across  in  a  hurry. 
I  was  not  frightened  much.  If  I  had  been 
frightened,  I  would  have  Jumped  out  of  the 
wagon.  •  •  •  When  Mr.  WUl  Dickson 
hollered  to  me  to  hurry  up,  I  might  have 
been  six  feet  from  the  mai^  line.  I  was 
on  the  west  side  of  the  side  track.  He  was 
standing  pretty  close  to  the  crossing,  and 
we  started  across  the  crossing  at  the  same 
time.  I  saw  the  train  when  I  was  on'the 
main  line.  I  was  driving  to  get  out  of  the 
w<ay.  I  was  hurrying  to  get  away  from  it» 
and  he  passed  me  and  went  onto  the  track. 
When  he  passed  me^  I  had  got  over  the 
crossing;  but  the  hind  part  of  the  wagon 
was  not  He  passed  right  by  the  wagon  as 
I  passed  over  the  crossing.  I  do  not  know 
in  what  direction  Mr.  Dickson  turned  after 
he  passed  me.  I  do  not  know  whether  he 
passed  between  the  track  of  the  main  line 
and  the  embankment  If  he  did,  I  did  not 
see  him.  I  do  not  know  what  direction  be 
took.  The  mules  were  trying  to  back  into 
the  track,  and  I  was  whipping  them  to  keep 
the  track  from  striking  the  wagon;  and 
while  I  was  doing  so  1  was  not  noticing  Mr. 
Dickson.  I  w^  not  looking  back.  He  had 
passed  me  befor^s  I  got  hung  to  the  post  As 
I  have  stated,  I  was  on  the  west  side  of  the 
track  when  Bir.  Dickson  called  me  to  go 
across;  that  the  train  was  coming.  In  my 
former  examination,  I  stated  that. I  was  on 
the  west  side  of  the  side  track  when  he 
called  to  me  that  the  train  was  coming;  and 
that  is  correct  Mr«  Dickson  had  hurried 
me  across,  and  after  he  had  hurried  me 
across  he  stepped  on  the  track  hims^l^ 
*  ^  ^  I  whipped  the  mules  to  keep  from 
being  killed.  *  *  •  I  didn't  hea?  it  roll- 
ing.   The  train  was  sneaking  upon  me." 

The  theory  of  the  defendant  was  that  Will 
Dickson  was  not  killed  on  the  crossing,  but 
that  he  ran  towards  the  north  across  the 
track  in  front  of .  the  train,  and  endeavored 
to  mount  a  box  car  while  in  motion,  and 
was  thrown  or  f^  from  it  and  was  killed. 
There  was  eyidenoe  tending  to  support  this 
theory. 

[1-4]  1-4.  The  matters  dealt  with  In  the 
headnotea  1  to  4,  inclusive,  do  not,  when 
considered  in  connection  with  statement  of 
facts,  need  any  elaboration.  The  grounds  of 
the  demurrer,  other  than  the  one  ruled  on« 
are  clearly  without  merit,  and  call  for  no 
further  discussion. 

[6]  5.  After  a  most  careful  examination  of 
t^^  evidence  submitted  In  behalf  of  the 
plaintiff  below,  and  viewing  it  in  the  most 
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farorable  light  for  the  plaintiff,  we  are  dear- 
ly of  the  opinion  that  it  was  wholly  inanffl- 
dent  to  support  the  yerdict;  and  that  the 
trial  Judge,  tar  this  reason,  erred  in  refusing 
a  new  trial.  Granting  that  the  decedmt  was 
killed  upon  the  public  crossing,  and  that  the 
defendants  were  ne^igent  in  not  observing 
the  law  in  reference  to  approaching  it,  the 
evidence  of  the  plaintiff's  witness  Pyrom, 
which  is  fully  set  forth  in  the  statement  of 
facts,  and  which  tends  more  strongly  than 
the  testimony  of  any  other  witness  for  the 
plaintiff  to  show  that  the  homicide  occurred 
on  such  crossing,  dearly  indicates,  to  our 
minds,  that  the  plaintiff  was  not  entitled  to 
recover.  From  Pyrom's  testimony.  It  is  man- 
ifest that  the  decedent  knew  of  the  near  ap- 
proach of  the  train  to  the  crossing.  He  was 
standing  near  the  crossing  in  a  position  from 
which  he  could  see  the  approaching  train, 
so  far  as  the  evidence  showed  to  the  con- 
trary. He  was  urging  Pyrom  ''to  hurry  up 
and  cross;  that  the  train  was  coming" — and 
'to  go  across  as  fast  as  [he]  could."  Pyrom 
whipped  his  mules  and  hurried  across  the 
track,  barely  getting  over;  the  traia  missing 
the  rear  of  his  wagon  only  some  2^  feet 
Decedent,  though  urging  Pyrom  to  hurry 
across,  started  to  cross  the  main  line  him- 
self from  the  opposite  direction  at  the  same 
time  Pyrom  was  crossing  it,  and  passed  close 
to  the  wagon  as  he  went  onto  the  trade  The 
last  Pyrom  saw  of  decedent  the  latter  "was 
going  over  the  right-hand  rail,"  which  was 
the  first  rail  he  came  to  in  crossing  the  main 
line.  The  body  of  the  wagon  had  not  then 
passed  over  the  main  line.*  Pyrom  had  then 
seen  the  train.  Decedent  must  have  then 
seen  it  also.  At  all  events,  he  was  fully 
aware  of  its  near  approach  before  Pyrom 
knew  of  it,  as  he  wamM  Pyrom  of  it,  and 
urged  him  to  hurry  up  and  get  across  as  fast 
as  he  could,  in  order  to  avoid  the  train.  De- 
cedent was  bound  to  exercise  ordinary  care 
to  avoid  the  consequences  of  the  negligence 
of  the  defendants.  This  he  evidently  failed 
to  do.  He  knowingly  and  voluntarily  took 
the  risk  of  injury  to  himself  by  attempting 
to  pass  immediately  in  front  of  the  approach- 
ing train;  the  danger  of  the  act  being  so 
obvious  to  him  as  to  amount,  in  and  of  it- 
sdf,  to  a  manifest  failure  to  exercise  ordi- 
nary care  for  his  own  safety.  If  the  defend- 
ants were  negligent  in  approaching  the  public 
crossing,  such  negligence  was  existing,  and 
must  necessarily,  from  the  testimony  of  Py- 
rom, have  been  apparent  to  the  decedent 
when  he  attempted  to  cross  the  track.  The 
rule  is  so  wdl  settled,  by  numerous  ded- 
slons  of  this  court,  as  not  to  need  their  cita- 
tion that.  If,  after  the  negligence  of  the  de- 
fendant commenced,  the  decedent  became 
aware  thereof,  or  by  the  exercise  of  ordinary 
care  should  have  become  aware  thereof,  and 
thereafter  failed  to  exercise  ordinary  and  rea- 
sonable care  and  diligence  for  his  own  safe- 


ty, there  could  be  no  recovery.  While  the 
question  of  ordinary  care  is  generally  to  be 
determined  by  the  Jury,  yet  where,  as  in  the 
case  at  bar,  it  is  manifest  from  the  evidence 
submitted  in  behalf  of  the  plaintiff  that  the 
decedent  knew  of  the  defendants'  negligence, 
and  thereafter  not  <mly  failed  to  exercise 
ordinary  and  reasonable  care  and  diligence 
for  his  own  safety,  but  voluntarily  and  reck- 
lessly took  the  risk  of  a  danger  that  must 
necessarily  have  been  obvious  to  him,  then, 
in  such  circumstances,  the  court  may  say 
that  there  can  be  no  recovery. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(138  Oa.  392) 

TALLBT  V.  HITOHELL  et  al. 
(Supreme  Court  of  Georgia.    July  11,  1912.) 

(SyUahwf  hy  the  O^urt.) 

1.  Landlobo  and  Tenant  ({  21g*)^RENT— 

liXABILITT  FOB  DOUBLS  RBNT. 

Where,  under  a  contract  for  the  rental  of 
certain  premises  for  a  term  of  three  years, 
the  landlord  was  not  required  to  rebuild  in 
case  of  destruction  of  or  damage  to  the  build- 
ing upon  the  property  by  reason  of  fire,  but 
tlMre  was  a  st^ulation  that,  ''should  the  prem- 
ises be  destroyed  or  damajjfed  by  fire  so  as  to 
be  untenantable,  the  conditions  of  this  lease 
shall  cease  from  the  date  of  the  fire  until  the 
premises  shall  be  restored  to  as  good  conditioii 
as  they  were  in  previous  to  the  fire;"  and 
where  during  the  term  a  fire  occurred,  caus- 
ing a  large  portion  of  the  premises  to  be  un- 
tenantable, but  the  tenant  refused  either  to 
deliver  possession  or  pay  rent,  though  continu- 
ing to  use  a  portion  of  the  property,  under  a 
statutory  proceeding  to  dispossess  him,  to 
which  he  interposed  a  counter  affidavit,  he  was 
liable  for  double  rent. 

[Ed.  Nota.-^For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  J{  861-865;  Dec.  Dig. 
S  216.*] 

2.  Landlobo  and  Tenant  (|  216*)— Rsnt:— 

LlABILITT    FOB   DoUBLE    RENT. 

Under  such  facts,  the  tenant  was  liable 
for  double  the  contractual  rate  of  rental,  and 
could  not  reduce  such  amount  by  showing  that 
after  the  fire  the  value  of  the  premises  for 
rent  was  much  less  than  before. 

[Bd.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Gent.  Dig.  H  861-865;  Dec.  Dig. 
1216.*] 

S.  Rejection  or  Evidence. 

None  of  the  rulings  in  regard  to  rejecting 
evidence  require  a  new  trial 

4.  Appeai*  and  Ebbob  d  1140*)— Landlord 
AND  Tenant  (f  216*>— Recovebt  of  Dou- 
Bi»  Rent— Disposition  of  Oosts^Afbibm- 
ANCE  ON  Condition. 

Under  the  proceeding  authorized  by  the 
Civil  Code  1910,  |  5385  et  seq.,  double  rent 
cannot  be  recovered  from  a  tenant  prior  to 
demand  for  possession;  nor  is  such  action  an 
appropriate  one  for  tbe  recQvery  of  rent  due 
under  the  contract  prior  to  such  demand. 

(a)  It  not  clearly  appearing  how  long  be- 
fore the  commencement  of  the  proceeding  de- 
mand for  possession  was  made,  it  is  directed 
that  if,  within  20  days  from  the  filing  of  the 
remittitur  in  the  office  of  the  clerk  of  the  su- 
perior court,  the  plaintiffs  will  write  off  from 
verdict  and  judgntent  $400,  to  cover  the  double 
rent  included  therein  prior  to  the  beginniug  of 
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the  ftction,  tlie  Judgment  wQl  stand  affirmed; 
otherwise  it  will  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent*  Dig.  H  4462-4478;    Dec  Dig. 
1140;*    Landlord   and  Tenant,  Gent   Dig.   i 
861-^65;   Dec  Dig.  S  216.*] 

(Additional 'Byllahu9  hf  Editorial  Staff.) 

6.  Landlord  and  Tenant  (8  231*)— Liabil- 
iTT  FOB  Double  Rsnt— Adkissibilitt  of 
Evidence. 

In  an  action  to  recover  doable  rent,  where 
a  tenant  retained  possession  and  refused  to 
pay  rent  after  a  fire,  the  exclusion  of  a  letter 
from  an  agent  of  the  landlord,  expressing  the 
opinion  that  the  fire  canceled  the  lease,  and 
offering  a  new  lease  on  the  rear  end  of  the 
lot,  and  one  stating  unwillingness  that  the  ten- 
ant should  build  till  a  satisfactory  arrangement 
had  been  made,  were  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Gent  Dig.  H  926-034;  Dec  Dig. 
I231.*] 

Error  from  Superior  Court,  Fultpn  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  by  Mrs.  B.  J.  Ilitchell  and  others 
against  W.  M.  Talley.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Affirmed 
on  condition. 

R.  B.  Blackburn  and  L.  Z.  Bosser,  both  of 
Atlanta,  for  plaintiff  in  error.  G.  W.  Smith 
and  M.  A.  Hale,  both  of  Atlanta,  for  defend- 
ants In  error. 


LUMPKIN,  J.  John  J.  Woodslde,  as  agent 
for  Mrs.  B.  J.  Mitchell  and  Mrs.  O.  M.  Bridg- 
es, made  affidavit  and  obtained  a  warrant 
for  the  eviction  of  W.  M.  Talley  from  cer- 
tain premises.  The  affidavit  alleged  *'that 
said  tenant  fails  to  pay  the  rent  now  due  on 
said  house  and  premises;  and  that  the  said 
tenant  is  holding  said  house  and  premises 
over  and  beyond  the  term  for  which  the 
same  were  rented  to  him;*'  also  that  de- 
mand had  been  made  upon  him  for  delivery 
of  possession,  which  had  been  refused.  The 
defendant  filed  a  counter  affidavit,  in  which 
he  denied  that  the  rent  claimed  to  be  due 
was  so,  and  also  denied  that  he  was  holding 
over  and  beyond  his  term.  He  further  plead- 
ed that,  under  the  terms  of  the  contract  of 
rental,  it  was  agreed  that,  if  the  premises 
should  be  destroyed  or  damaged  by  fire  so 
as  to  be  untenantable,  the  conditions  of  the 
lease  should  cease  until  the  premises  should 
be  restored  to  as  good  condition  as  they 
were  in  previous  to  the  fire;  that  a  fire  oc- 
curred, "destroying  the  front  end  of  said 
building  in  such  a  way  as  to  make  a  large 
portion  of  said  premises  untenantable";  that 
he  immediately  gave  notice  to  the  renting 
agent,  and  requested  that  the  premises  be 
restored  to  a  tenantable  condition ;  that  the 
plaintifli  "have  refused  and  still  refuse  to 
restore  the  premises  partially  destroyed  by 
fire  to  the  condition  in  which  they  were  pri- 
or to  said  fire**;  and  that  they  are  not  enti- 
tled to  recover  against  him.  He  also  denied 
that  any  demand  was  made  upon  him  for 


possession,  or  that  any  rent  was'  due  to  the 
plaintiffs  at  the  time  of  the  commencement 
of  the  proceeding. 

The  contract  of  rental  contained  the  fol- 
lowing, among  other,  clauses:  The  tenant, 
"further  agrees  that  he  will  deliver  the 
premises  at  the  expiration  of  this  lease  in 
as  good  order  and  repair  as  when  first  re- 
ceived (natural  wear  and  tear  excepted). 
Said  John  J.  Woodsid^  agent,  agrees  that, 
should  the  premises  be  destroyed  or  dam- 
aged by  fire  so  as  to  be  untenantable,  the 
conditions  of  this  lease  shall  cease  from  the 
date  of  the  fire  until  the  premises  shall  be 
restored  to  as  good  condition  as  they  were 
in  previous  to  the  fire.  ♦  •  •  It  is  fur- 
ther agreed  by  both  parties  to  this  contract 
that  the  said  second  party  shall  take  the 
above  described  premises  In  their  present 
condition,  knowing  the  premises  are  in  bad 
repair  and  agreeing  to  make  such  repairs 
and  improvements  as  are  necessary  at  his 
own,  the  said  second  party's,  expense,  and 
further  to  require  no  repairs  or  improve- 
ments from  said  owner  or  agent" 

The  Jury  found  for  the  plaintiff^  $2,600. 
The  defendant  moved  for  a  new  trial,  which 
was  refused,  and  he  excepted. 

[1]  1.  The  contract  of  rental  involved  in 
the  present  case  has  been  before  this  court 
on  a  former  occasion.  It  was  then  held  that 
the  contract  imposed  on  the  lessor  no  obliga- 
tion to  effect  a  restoration  of  the  premises 
after  the  building  was  destroyed  or  damaged 
by  fire.  Woodside  v.  Talley,  135  Oa.  337,  60 
S.  E.  492.  The  tenant,  therefore,  had  no 
right  to  contend  that  he  was  relieved  from 
the  payment  of  the  rental  provided  in  the 
contract,  on  the  ground  that  the  lessor  was 
guilty  of  a  breach  of  duty  in  not  restoring 
the  premises  to  their  previous  condition.  If 
the  landlord  was  not  required  to  repair  or 
rebuild,  either  there  was  no  duty  to  do  so,  or 
it  rested  on  the  tenant.  If  there  was  a  duty 
on  his  part  to  make  such  restoration,  he 
could  take  no  advantage  of  his  failure  to  do 
so.  If  there  was  no  duty  of  restoration,  but 
a  mere  privilege,  did  the  occurrence  of  the 
fire  and  the  damage  resulting  therefrom  op- 
erate, by  virtue  of  the  terms  of  the  contract, 
to  relieve  the  tenant,  either  permanently  or 
until  a  restoration  could  be  made,  from  the 
payment  of  rent,  he  retaining  possession  and 
using  the  premises? 

In  Snook  &  Austin  Furniture  Go.  v.  Stein- 
er  &  Emery,  117  Oa.  303,  48  8.  E.  775,  the 
lease  contract  provided  that,  "should  the 
leased  premises  be  destroyed  by  fire,"  the 
lessors  "are  to  rebuild  the  same  with  all  rea- 
sonable dispatch,  at  their  option,  and  that 
from  the  time  of  such  fire  until  the  rebuild- 
ing has  been  completed  the  rent  shall  abate 
for  such  time."  It  was  held  that,  if,  after 
the  buildings  were  totally  destroyed  by  fire, 
the  lessors  promptly  notified  the  lessee  that 
they  elected  to  rebuild,  and  thereupon  pro* 
ceeded  with  all  ordinary  diligence  to  erect  a 
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Btmctnre  ratMitantlally  like  that  destroyed, 
the  relation  of  lessor  and  lessee  was  sus- 
pended until  the  new  building  was  ready  for 
occupancy,  when  the  rights  and  obligations 
of  both  under  the  lease  were  renewed;  but 
that  It  was  optional  with  the  lessors  wheth- 
er they  would  rebuild;  and  that  if  they  noti- 
fied the  lessee  that  they  elected  not  to  re- 
build, or  that  they  would  rebuild  a  different 
kind  of  structure,  the  tenant  was  relieved 
from  the  obligation  to  pay  rent,  and  was  no 
longer  entitled  to  possession  of  the  vacant 
premises.  In  the  opinion  the  following  was 
Quoted  approvingly  from  Buschman  v.  Wil- 
son, 29  Md.  553:  "The  clause  with  refer- 
ence to  the  cessation  of  rent  Implies  an  obli- 
gation on  the  part  of  the  tenants  to  sur- 
render the  premises  upon  the  occurrence  of 
the  event  that  released  them  from  the  fur- 
ther payment  of  rent  Any  other  construc- 
tion would  work  gross  Injustice,  and  contra- 
vene the  plain  purpose  and  design  of  the 
parties.**  It  was  also  added:  "Ck>mplete  sur- 
render of  the  premises  is  a  condition  pre- 
cedent to  the  tenant's  release  from  liability 
for  rent  under  statutes  containing  provisions 
substantially  similar  to  the  contract  here." 
24  Cyc.  U60. 

In  the  case  now  under  consideration,  the 
contract  provided  that,  should  the  premises 
be  destroyed  or  damaged  by  fire  so  as  to  be 
untenantable,  "the  conditions  of  this  lease 
shall  cease  from  the  date  of  the  fire  until 
the  premises  shall  be  restored  to  as  good 
condition  as  they  were  In  previous  to  the 
fire.**  It  will  be  noticed  that  this  provided, 
not  merely  for  an  abatement  of  the  rent,  but 
for  a  cessation  of  *^the  conditions**  of  the 
lease.  This  included  the  right  of  use  by  the 
tenant,  as  well  as  any  of  the  other  stipula- 
tions. But  If  this  provision  of  the  contract 
should  be  treated  as  identical  with  that  in 
the  case  of  Snook  &  Austin,  supra,  the  ten- 
ant does  not  set  up  in  his  affidavit  or  show 
by  evidence  that  the  premises  were  unten- 
antable. In  his  counter  affidavit  he  says 
that  "a  large  portion  of  said  premises**  was 
untenantable  after  the  fire,  and  in  another 
place  that  the  landlord  refused  to  restore 
the  premises  "partially  destroyed  by  fire." 
The  evidence  shows  that  he  continued  to  oc- 
cupy the  prttnises  after  the  fire  until  just 
before  the  trial  of  the  case.  His  position  ap- 
parently was  that  the  premises,  though  dam- 
agedt  were  sufficiently  tenantable  to  occupy, 
but  not  to  require  him  to  pay  rent  If  he 
had  a  right  to  terminate  the  tenancy,  he 
sliould  have  done  so,  and  not  have  claimed 
the  benefits  of  occupancy  for  himself,  while 
refusing  the  corresponding  payment  of  rent 
to  the  landlord.  Having  continued  to  occupy 
and  use  the  premises  he  continued  to  be  lia- 
ble for  the  rent 

[2]  2.  It  was  contended  that,  if  the  de- 
fendant was  wrongfuly  holding  over,  he  was 
a  tenant  at  aufferance^  and  was  liable  only 


for  double  what  the  tbdI  of  the  premises 
was  shown  to  be  worth,  and  not  for  double 
the  contract  rental.  The  affidavit,  made  for 
the  purpose  of  evicting  the  tenant,  alleged 
that  he  failed  to  pay  the  rent  due,  and  was 
also  holding  over  beyond  his  term.  The 
written  contract  showed  that  the  term  had 
not  expired  by  lapse  of  time.  From  what 
has  been  said  above,  it  will  appear  that  the 
defendant  was  not  in  a  position  to  contend 
that  the  obligation  to  pay  rent  had  terminat- 
ed by  reason  of  the  fire.  The  Civil  Code, 
section  5380,  declares  that,  if  the  issue  pro- 
vided for  in  the  preceding  sections  should 
be  found  against  the  tenant,  "judgment  shall 
go  against  him  for  double  the  rent  reserved 
or  stipulated  to  be  paid,  or,  if  he  be  a  ten- 
ant at  win  or  sufferance,  then  for  double 
what  the  rent  of  the  premises  is  shown  to  be 
worth** ;  and  that  a  writ  of  possession  shall 
issue.  Under  section  5385,  a  demand  for 
possession  and  refusal  or  omission  to  deliv- 
er it  is  necessary  before  commencing  such 
proceedings.  There  can  be  no  eviction  of  the 
tenant  until  it  is  wrong  for  him  to  continue 
to  hold  adversely  to  the  landlord.  If  it 
should  be  held  that,  whenever  he  ought  to 
deliver  on  demand  and  falls  to  do  so,  he  be- 
comes a  tenant  at  sufferance,  and  is  liable 
only  for  double  what  may  be  proved  to  be 
the  rental  value  of  the  property,  then  the 
portion  of  the  section  in  regard  to  recov- 
ering double  the  rent  "reserved  or  stipulat- 
ed to  be  paid"  would  have  no  room  for  ap- 
plication. It  is  evident  that  the  statute  con- 
templated cases  in  which  it  should  become 
wrongful  for  the  tenant  to  continue  to  hold 
possession  against  his  landlord's  demand,  and 
in  which  he  might  be  ousted,  and  at  the 
same  time  double  the  stipulated  rent  might 
be  recovered.  This  is  just  such  a  case  as 
the  statute  contemplates.  The  time  to  which 
the  tenancy  was  to  continue,  subject  to  the 
terms  and  stipulations  of  the  contract,  was 
April  80,  1911.  The  fire  occurred  in  April, 
1909.  The  tenant  then  ceased  to  pay  rent. 
The  proceeding  to  dispossess  him  was  com- 
menced in  July  of  that  year.  The  presiding 
judge  submitted  to  the  jury  the  question  of 
whether  there  had  been  a  demand  for  pos- 
session, and  they  found  that  there  was.  We 
thus  have  a  case,  not  of  a  tenant  holding  over 
after  the  expiration  of  the  time  mentioned 
in  the  contract  of  rental,  but  of  a  tenant  re- 
fusing to  pay  rent  or  deliver  the  premises, 
without  sufficient  legal  ground  therefor. 
The  rate  named  in  the  contract  was  $50  per 
month.  The  defendant  contended  that  after 
the  fire  the  premises  were  not  worth  above 
$10  per  month.  The  court  ruled  that  if  the 
plaintiffs  were  entitled  to  recover  they  could 
recover  double  rent  at  the  contractual  rate, 
and  rejected  evidence  to  show  the  reduced 
rental  value  after  the  fire.  In  this  he  ruled 
correctly.  See  PnrteU  t.  Farris,  137  Ga«  818, 
73  S.  B.  634. 
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It  n  8-  SeT^ral  ndlngs  in  regard  to  tiie 
rejection  of  erldenoe  were  assigned  as  error. 
The  foregoing  discussion  covers  the  merits 
of  the  case,  so  far  as  the  rights  of  the  plain- 
tifb  to  recover  are  concerned.  None  of  the 
mllngs  mentioned  famish  any  ground  for  a 
new  trial.  Certain  letters  from  the  agent  of 
the  plaintiffs  to  the  attorney  of  the  defend- 
ant were  rejected.  In  one  of  them  he  ex- 
pressed the  opinion  that  the  result  of  the 
fire  was  to  cancel  the  lease,  and  stated  that 
"we"  would  entertain  a  wish  on  the  part  of 
the  tenant  to  make  a  new  lease  on  the  rear 
end  of  the  lot  In  another  he  stated  that 
he  had  been  informed  that  the  tenant  was 
preparing  to  build  an  office  on  the  front  end 
of  the  lot,  and  that  ''we"  are  unwilling  that 
this  should  be  done  until  a  satisfactory  ar- 
rangement has  been  made.  One  of  these  let- 
ters was  dated  April  20,  and  the  other  April 
28,  1909,  after  the  tenant  had  given  a  check 
for  the  payment  of  the  rent  for  April,  due 
on  the  1st  day  of  that  month,  and  had  lat- 
er stopped  its  payment  Under  the  plead- 
ings and  evidence,  the  rejection  of  such  let- 
ters does  not  require  a  reversal. 

[4]  4.  The  remedy  provided  by  the  stat- 
ute for  the  summary  eviction  of  a  tenant  is 
primarily  one  for  the  recovery  of  possession, 
and  not  a  suit  to  recover  ordinary  rent  due 
prior  to  the  demand  by  the  landlord  for 
possession.  The  statutory  provision  authoriz- 
ing the  recovery  of  double  rent  imposes  this 
liability  upon  the  tenant  who  improperly 
fails  or  refuses  to  deliver  possession  upon  de- 
mand, and  resists  the  proceeding  to  dispos- 
sess him  by  his  landlord.  Such  a  liability 
does  not  attach  to  the  tenant  merely  be- 
cause he  fails  to  pay  rent  when  it  is  due^ 
nor  until  demand  by  the  landlord.  The  re- 
covery in  the  case  before  us  evidently  in- 
cludes double  rent  from  the  Ist  day  of  April, 
1909,  thus  giving  double  rent  prior  to  the 
date  of  the  demand.  Whatever  remedy  the 
landlord  may  have  for  the  rent  due  prior 
to  the  demand,  it  i«  not  to  be  oiforced  by 
giving  him  double  rent  under  the  statute. 
Willis  ▼.  HarreU,  118  Qa.  90d,  46  S.  £.  794. 
The  exact  date  on  which  demand  tar  posses^ 
slon  was  made  cannot  be  fixed  with  certainty 
by  this  court  The  agent  for  the  plaintiffs 
testified  that,  '^rior  to  the  issuing  of  the 
dispoasessory  warrant,  on  the  28th  day  of 
July,  1909,  he  made  demand  cm  Talley  for 
possession  of  the  premises."  It  is  there- 
fore directed  that  if  the  plaintiff  shall,  with- 
in 20  days  from  the  filing  of  the  remittitur 
in  the  office  of  the  cleik  of  the  superior 
court,  write  off  from  the  recovery  the  sum  of 
1400,  to  cover  the  double  rent  included  in 
the  verdict  as  accruing  prior  to  the  com- 
mencement of  the  proceeding,  the  judgment 
will  stand  affirmed;  otherwise  it  is  reversed. 

Judgment  affirmed  on  condition.  All  the 
Justices  concur. 


(188  Ga.  8SS) 

ATLANTA.  B.  ft  A.  R.  CO.  T,  ATLANTIC 
COAST  LINE  It  CO. 

(Supreme  Court  of  Georgia.    July  10,  1912.) 

(Syllabus  hy  the  Court.) 

1.  Railroads  (8   22*)— Actio w  —  Breach  of 

Ooi^TKACT 

By  Bection  2798  of  Civil  Code  1910, 
the  court  of  the  coanty  in  which  a  contract  is 
to  be  performed  has  jurisdiction  of  a  sui^ 
brought  to  recover  damages  by  one  railroad 
company  against  another  such  company,  alleg- 
ing a  breach  of  such  contract. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §{  46-«);   Dec  Dig.  §  22.*] 

2.  Railroads  ({{  142,  143*)— Consolidation 
—  Construction  of  Contract— Liabilitt 
of  Party.  , 

Where  the  stockholders  of  a  railroad  cor- 
poration authorize  its  board  of  directors  to 
"purchase,  absorb,  and  merge  into  itself  the 
stock,  property,  assets,  etc,"  of  another  desig- 
nated railroad  corporation,  which  is  done  ac- 
cording, and  by  the  terms  of  a  contract  en- 
tered mto  by  the  acquired  railroad,  prior  to  its 
acquisition  by  the  other  corporations,  it  is  pro- 
vided that  "all  coTenants  and  agreements  here- 
in contained  shall  be  binding  upon  the  succes- 
sors and  assigns  ol  the  parties  hereto/'  the 
acquisition  of  the  one  railroad  corporation  by 
the  other  constitutes  a  merger  and  not  a  sale, 
(a)  The  acquiring  corporation  by  reason  of 
the  merger  becomes  liable  for  th«  payment  of 
all  unpaid  debts  and  unperformed  contsacts  of 
the  acquired  corporation,  and  is  bound  by  the 
terms  of  the  contract  entered  into  between  the 
latter  and  another  oorporation  prior  to  the 
merger. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent.  Dig.  H  d92,  444^50 ;  Dec  Dig.  {|  142» 
143.*] 

3.  Railroads  (|  144*)-^ontractb— Actions 
Between  Railroads— Question  for  Jttbt. 

The  verdict  was  demanded  by  the  evi- 
dence, and  the  court  did  not  err,  under  the 
facts  of  this  case,  in  directing  a  verdict  for 
the  plaintiff. 

[Ed.  Note.— For  other  cades,  see  Railroads, 
Cent  Dig;  ||  302,  393,  461-^05;    Dee.  Dig.  I 

Error  from  Superior  Court,  Glynn  County; 
W.  B.  Thomas,  Judge. 

Action  by  the  Atlantic  Coast  Line  Railroad 
Company  against  the  Atlanta,  Birmingham 
&  Atlantic  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

The  Atlantic  Coast  Line  Railroad  Com* 
pany  brought  its  suit  against  the  Atlanta, 
Birmingham  &  Atlantic  Railroad  Company 
for  the  recovery  of  the  sum  of  ^TdOidO,  al* 
leged  to  have  arisen  and  become  -due  trook 
the  breach  of  a  contraet  originally  made 
between  the  iHiaintiff  and  the  Atlantic;  &  Bir- 
mingham Railway  Company,  the  predecessor 
in  title  of  the  plaintiff  in  error.  The  con- 
tract was  in  respect  to  certain  changes  in 
the  track  of  the  plaintiff,  as  the  same  was 
at  that  time  laid  in  a  street  in  Brunswick, 
Glynn  county,  Ga.,  which  the  Atlantio  & 
Birmingham  Railway  Company  desired  made. 
The  latter  company  also  desired  to  lay  a 
track  in  a  street  in  said  city  and  comity,  and 


•Fer  other  cases  see  same  topic  and  sectioa  NUMBBB  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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th«M  WM  not  Buffident  room  b«twMn  tte 
track  of  the  plaintiff  and  the  eastern  line 
of  the  street  to  allow  the  Atlantic  ft  Bir- 
mingham Bailway  Company  to  lay  its  pro- 
posed track,  and  therefore  it  was  necessary 
for  the  latter  company  either  to  condemn 
prirate  property  to  the  east  of  the  street, 
or  to  contract  with  tlie  plaintiff  to  remove 
its  track  further  to  the  west  before  the  de- 
sired track  eonld  be  laid.  The  Atlantic  ft 
Birmingham  Bailway  Company  agreed  to 
contract  to  pay  the  expense  *'of  changing 
the  track  of  the  second  party  from  its  pres- 
ent location  to  its  proposed  position,  includ- 
ing all  filling  necessary  to  be  done  for  the 
laying  of  the  track  of  the  second  party  on 
such  new  location  at  the  grade  as  shown  in 
blueprint  or  map  attached,  and  also  what- 
ever expense  may  be  incurred  in  making 
said  filling  permanent  and  satisfactory;  and 
should  said  fill  hereafter  settle  or  give  way, 
then  the  same  shall  be  repaired  and  restored 
by  the  first  party,  or  by  the  second  party 
at  the  expense  of  the  first  party,  provided' 
such  settlement  or  caving  shall  not  be  caused 
by  the  failure  of  the  second  party  to  main- 
tain its  present  wharf  or  bulkhead  on  the 
line  of  the  Atlantic  Land  ft  lB4[»rovement 
Company's  property  on  Academy  creek;  it 
being  uDdwstood  that  the  first  party  Is  under 
no  obligation  or  duty  to  maintain  said  wharf 
or  bulkhead  on  the  wharf  of  Academy  creek* 
*  *  ^  It  is  further  understood  and  agreed 
that  the  second  party  will  change  its  present 
track  location  between  L.  and  O,  streets  in 
the  new  town  of  the  city  of  Brunswidc.so 
as  to  occupy  the  new  location  marked  'Pro- 
posed line  of  A.  0.  L.  B.  B*,'  and  the  second 
party  wiU  do  the  same  as  promptly  as  the 
circumstances  will  permit,  and  in  doing 
thereof  will  charge  the  party  of  the  first 
part  with  all  expense  of  all  character  aris- 
ing by  reason,  not  only  of  the  filling  in  and 
grading  of  the  new  location,  the  laying  of 
the  tracks,  oost  of  ties  and  appurtenances 
rendered  requisite  by  the  change  of  line,  but 
as  well  such  other  filling  as  may  be  made  to 
insure  permanency  in  the  maintenance  of 
said  fill  and  new  tracks  of  the  second  party, 
and  the  first  party  hereby  binds  itself  that 
it  will,  within  fifteen  <15)  days  trom  receipt 
of  any  bill  or  bills  rendered  its  general  man- 
ager, promptly  repay  unto  the  second  party 
in  making  such  changes,  grading  and  filling, 
and  the  first  party  binds  itself  to  hereafter 
and  from  time  to  time  pay  any  and  all 
proper  charges  w^ch  may  arise  in  the  re- 
pairing or  restoring  such  new  embankment 
so  to  be  constructed  for  the  track  of  the 
second  party^  should  the  first  party  become 
liable  therefor  under  the  contract.  «  «  • 
After  such  new  fill  la  constructed  and  the 
track  of  the  second  party  laid  thereon  as 
herein  provided,  the  cost  of  ordinary  main- 
tenance of  said  fill  or  track  thereon  shall  be 
borne  by  the  second  party«  it  being  the  in- 


tent of  this  contract  that  after  said  fill  is 
once  constructed  and  made  permanent  by 
the  first  party  to  the  satisfaction  of  the  sec- 
ond party,  that  any  expense  in  maintaining 
said  fill  or  track  thereon  shall  be  borne  by 
the  second  party,  save  or  except  such  ex- 
pense as  is  caused  by  giving  away  or  caving 
of  the  said  fill  shall  always  be  paid  for  and 
borne  by  the  first  party,  its  successors  and 
assigns,  provided  such  caving  in  or  giving 
away  shall  not  be  caused  by  the  failure  of 
the  second  party  to  maintain  said  wharf-line 
bulkhead  on  Academy  creek."  The  petition 
alleged:  That  the  Atlantic  ft  Birmingham 
Bailway  Company  "is  now,  by  consolidation 
and  merger,"  the  Atlanta,  Birmingham  ft  At- 
lantic Bailroad  Company;  Uiat  the  terms  of 
the  contract  are  binding  upon  the  defendant; 
that  in  pursuance  of  the  terms  of  the  con- 
tract the  track  of  the  petitioner  was  removed 
to  the  westward  of  its  original  locatiou  on 
said  street  to  the  new  location  named  in  the 
contract;  that  the  track  as  removed  rested 
and  lay  upon  made  ground,  or  a  fill,  and 
before  the  same  had  become  settled  and  per- 
manent, on  account  of  rains  during  the 
months  of  May  and  June,  1906,  the  fill  or 
foundation  of  petitioner's  tra<!k  became  ^i^sh- 
ed  away  and  caved  in  so  as  to  need  and 
require  repairs;  that  such  giving  away  and 
caving  In  was  not  caused  by  the  failure  of 
petitioner  to  maintain  its  wharf-line  bulk- 
head on  Academy  creek,  but  that  this  had 
been  kept  and  maintained  by  petitioner  in 
good  order  and  condition;  ttuit  dtfendant 
was  notified  of  the  condition  of  plaintifTs 
roadbed  and  requested  to  make  the  needed 
repairs  under  the  terms  of  the  contract,  but 
failed  to  do  so;  that  plaintiff  made  the  nec- 
essary repairs  to  said  roadbed  and  temporary 
bulkhead,  at  an  actual  cost  and  expense  to 
plaintiff  of  the  sum  of  $780.29.;  and  that 
said  sum  wjas  a  reasonable  cost  of  such  re- 
pairs. An  itemized  statement  of  such  oost 
and  expense  in  maldng  the  repairs  was  at- 
tached. A  special  demurrer  to  two  of  the 
items  lududed  in  the  exhibit,  amounting  to 
about  (10,  was  sustained,  and  these  items 
stricken.  No  exception  was  taken  to  thk  rul- 
ing. A  general  demurrer  to  the  petition  was 
overruled,  and  error  is  assigned  on  this  rul- 
ing. Upon  call  for  trial  the  defiendant  made 
a  motion  to  dismiss  t^e  case,  on  the  ground, 
among  others,  that  the  court  was  without 
Jurisdiction  ov^  the  defendant  on  the  case 
as  laid.  The  court  overruled  this  motion, 
and  exceptions  were  taken.  The  plaintiff 
introduced  evidence  tiaifUpg^  to  support  the 
material  allegations  in  the  petition.  There 
seems  to  have  been  no  issue  of  teet  On 
the  dose  of  the  plaintiff's  evidence  defend- 
ant moved  for  a  nonsuit..  The  motion  was 
overruled,  and  this  ruling  was  excepted  to. 
No  evidence  was  offered  by  the  defendant, 
and  its  counsel  asked  the  court  to  direct  a 
verdict  for  it    The  courtp  instead,  directed 
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a  yerdlct  for  iha  plaintiff,  which  ruling  Is 
made  one  ground  of  assignment  of  error  by 
the  defendant. 

Boiling  Whitfield,  of  Brunswick,  for  plain- 
tiff In  error.  Bennet,  Twltty  &  Reese,  of 
Brunswick,  for  defendant  In  error. 

HILL,  J.  (after  stating  the  facts  as  abore). 
[1]  1.  Brror  la  assigned  becausei^the  court 
below  overruled  a  general  demurrer  to  the 
petition,  and  a  motion  .to  dismiss  the  case 
on  the  ground  that  the  petition  showed  that 
the  superior  court  of  Olynn  county  was 
without  Jurisdiction  to  entertain  the  suit 
It, is  Insisted  that  the  suit  must  be  brought 
In  the  county  of  the  principal  office  of  the 
company,  Fulton,  and  that  any  judgment  ob- 
tained elsewhere  Is  utterly  void,  unless  the 
cause  of  action  comes  within  the  provision 
of  avll  Code  1910,  |  2798.  It  is  contended 
that  this  Is  not  a  case  in  which  the  right  to 
sue  elsewhere  than  in  the  county  of  the  de- 
fendant's principal  place  of  business  is  given 
by  statute.  We  cannot  agree  to  this  con- 
tention. Our  Civil  Code  1910,  {  2798,  broad- 
ly declares:  "All  railroad  companies  shall 
be  sued  In  the  county  In  which  the  cause  of 
action  originated,  f  by  any  one  whose  person 
or  property  has  been  Injured  by  such  rail- 
road company,  Its  oflScers,  agents,  or  em- 
ployes, for  the  purpose  of  recovering  dam- 
ages for  such  Injuries;  and  also  on  all  con- 
tracts made  or  to  be  performed  In  the  coun- 
ty where  suit  Is  brought;  any  judgment  ren- 
dered in  any  other  county  than  ^  the  one  In 
which  the  cause  so  originated  shall  be  utter- 
ly void.  But  If  the  cause  of  action  arises  In 
a  f  county  where  the  railroad  company]  liable 
to  suit  has  no  agent,  then  suit  may  be 
brought  In  the  county  of  the  residence  of 
such  company."  The  contract  was  to  be  per- 
formed In  Glynn  county,  where  the  suit  was 
brought  It  will  thus  appear  that  the  venue 
of  the  suit  was  properly  laid  In  that  coun- 
ty. For  a  general  discussion  of  the  history 
of  the  above  section  of  the  Code,  see  Brace- 
well  ▼.  Southern  Ry.  Co.,  134  Ga.  537,  541, 
68  a  B.  98. 

[2]  2.  Was  the  contract  entered  Into  be- 
tween the  Atlantic  &  Birmingham  Railway 
Company  and  the  Atlanta,  Birmingham  ft 
Atlantic  Railroad  Company  one  of  merger  or 
of  sale?  It  is  Insisted  that  the  contract  is 
one  of  sale,  and  that  the  fact  that  the  Atr 
lanta,  Birmingham  ft  Atlantic  Railroad  Com- 
pany was  the  successor  In  title  to  the  orig- 
inal contractor,  the  Atlantic  ft  Birmingham 
Hallway  Company,  did  not  make  It  liable 
as  its  predecessor  might  have  been  to  the 
plaintiff  under  the  contract,  for  the  reason 
that  it  was  a  contract  between  two  com- 
panies, and,  without  more,  expired  when  the 
Atlantic  ft  Birmingham  Railway  Company 
parted  with  Its  title  to  the  property  describ- 
ed In  that  contract,  and  that  the  contract 
was  niil  binding  upon  any  subsequent  as- 


signee of  the  Atlantic  ft  Birmingham  Rail- 
way Company.  In  support  of  this  conten- 
tion, the  plaintiff  in  error  cites  the  case  of 
Hawkins  v.  Central  of  Georgia  Railway  Co., 
119  Ga.  159,  46  S.  HI  82,  and  refers  especial- 
ly to  page  164  of  119  Ga.,  to  page  84  of  46 
S.'E.,  where  It  is  said  that,  "where  a  rail- 
road has  a  right  to  sell,  the  buyer  is  not 
responsible  for  more  than  the  purchase 
price,"  and  that  the  court  held  the  purchas- 
er not  liable  for  the  duty  of  its  predecessor 
in  title,  unless  it  was  assumed  In  the  pur- 
chase, or  cast  upon  It  by  operation  of  law. 
But  we  think,  from  a  careful  reading  of  the 
contract,  that  this  is  a  merger  and  not  a 
sale.  The  action  of  the  stockholders  of  the 
Atlanta,  Birmingham  ft  Atlantic  Railroad 
Company,  authorizing  the  acquisition  of  this 
property,  resolved  to  '^purchase,  absorb,  and 
merge  into  itself  the  stock,  property,  and 
assets,"  etc.,  of  the  Atlanta,  Birmingham  ft 
Atlantic  Railroad  Company.  It  seems,  there- 
fore, that  the  Intention  of  those  acquiring 
this  property  was  that  it  should  be  a  merger. 
In  the  case  of  the  A.,  B.  ft  A.  Ry.  Co.  v. 
Johnson,  127  Ga.  392,  56  S.  B.  482,  11  L.  R. 
A.  (N.  S.)  1119,  it  was  held  that:  "Where 
two  corporations  effect  a  consolidation,  and 
one  of  them  goes  entirely  out  of  existence, 
and  no  arrangements  are  made  respecting  its 
liabilities,  the  resulting  consolidated  corpo- 
ration will,  as  a  general  rule^  be  entitled  to 
all  the  property  and  answerable  for  all  the 
liabilities  of  the  corporation  thus  absorbed." 
The  petition  alleged  that  the  Atlantic  ft 
Birmingham  Railway  Company  "is  now  by 
consolidation  and  merger"  the  Atlanta,  Bir- 
mingham ft  Atlantic  Railroad  Company,  and 
that  the  terms  of  the  contract  are  binding 
upon  it 

The  main  contention  In  the  case  Is,  not  so 
much  that  the  defendant  company  is  not 
liable  because  of  the  merger,  but  that  there 
is  no  liability  at  all;  that  whatever  damage 
was  repaired  was  on  account  of  the  bulk- 
head of  the  Atlantic  Coast  Line  Railroad 
Company.  But  the  evidence  in  the  record 
does  not  bear  out  this  contention.  It  ap- 
pears that  the  temporary  bulkhead  was  the 
only  one  damaged,  and  the  only  one  on  ac- 
count of  which  the  work  was  done  for  which 
a  charge  was  made.  And  this  being  true, 
the  recovery  was  proper;  the  repairs  being 
made  on  account  of  temporary  bulkhead 
coming  within  the  terms  of  the  contract 

[3]  3.  E}rror  is  assigned,  because  the  evi- 
dence of  the  plaintiff  In  the  court  below  was 
Insufficient  to  show  that  the  reasonable,  ac- 
tual cost  of  making  the  repairs,  as  claimed 
by  the  plaintiff,  amounted  to  the  sum  found 
to  be  due  by  the  Jury,  viz.,  $715.14;  and  that 
the  cost  of  the  material  was  not  shown,  nor 
Its  market  value;  and  that  the  expense  for 
making  the  repairs  on  the  bulkhead  was 
placed  by  the  contractor  upon  the  plaintiff 
and  not  upon  the  defendant  A  proper  con* 
struction  of  the  contract  was  that  the  plain- 
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tiff  wan  only  botmd  to  repair  damages  to 
the  fill  on  A.  street,  caused  by  caving,  set- 
tling, etc.,  in  the  event  damage  was  occa- 
sioned by  the  giving  way  of  the  wharf  bulk- 
head on  Academy  creek,  and  that  any  such 
damage  not  thus  caused  was  to  be  repaired 
by  or  at  the  expense  of  the  defendant  The 
evidence  shows  that  there  was  no  giving 
way  or  other  defect  In  the  wharf  bulkhead 
on  Academy  creek,  nor  any  repairs  neces- 
sary thereon;  It  remaining  In  good  condition. 
The  contract  did  not  exempt  the  defendant 
from  any  damage  occasioned  by  the  giving 
way  of  the  temporary  bulkhead,  which  the 
evidence  shows  to  have  occurred.  The  de- 
fendant therefore  was  liable  under  the  con- 
tract to  bear  the  expenses  of  repairs  for 
which  suit  was  brought 

We  think  the  evidence  sustained  the  al- 
legations as  laid  In  the  petition.  This  being 
true,  and  no  evidence  being  offered  by  the 
defendant  denying  the  correctness  of  the 
account  sued  upon,  the  verdict  was  de- 
manded. 

Judgment  affirmed.  All  the  Justices  con- 
car. 

088  Gft.tfO) 

WBSTBRN  ft  A.  R.  CO.  t.  WBSTBRN 
UNION  TBLB6RAPH   CO. 

(Supreme  Court  of  GeorgUu    July  11,  1012.) 

(SyUahut  hy  the  Court.) 

X  BiairsNT   Domain   (S   47^)  —  Tblbosafh 
liiNB— Raiiaoad  Right  of  Wat. 

A  telegraph  company  may  condemn  a  right 
of  way  on  and  along  the  right  of  way  of  a  rail- 
road company,  when  the  proposed  line  of  tele- 
graph will  be  so  conatracted  aa  to  produce 
no  material  Interference  with  the  railroad  com- 
pany's free  exercise  of  its  franchise  or  with 
the  actoal  operation  of  the  railroad. 

[Bd.  Note.— For  other  cases,  see  Bminent 
I>omain,  Cent.  Dig.  U  107-120;  Dec  Dig.  | 
47.*1 

2.  BiamNT  Domain   (|   10^)  —  Tslbqsaph 
liiNX  on  Railroad  Right  of  Wat. 

It  is  not  a  prerequisite  to  the  exercise  of 
Badi  right  of  condemnation  that  the  telegraph 
company  shoidd  first  file  with  the  rauroad 
commission  its  consent  that  the  commission 
shall  have  Jnrisdiction  over  it  for  the  purpose 
of  regulating  tolls  on  messages  originating  and 
ending  within  the  state  of  Georgia. 

[Bd*  Note.— For  other  cases,  see  Bminent 
Domain,  Cent  Dig.  H  35-48;  Dec  Dig.  |  10.^] 

a.  Bminxnt  Domain   (|  47^)  —  Tklxgraph 
Link  on  Railroad  Right  of  Wat. 

A  telegraph  company  may  not  condemn  a 
railroad  company's  right  of  way  on  both  sides 
of  the  track,  at  least  without  making  it  appear 
that  it  is  necessary  to  occupy  both  sides  and 
that  the  railroad  company's  operation  of  its 
trains  Is  not  materially  interfered  with. 

[Bd.  Note.— For  other  cases,  see  Bminent 
Domain,  Gent  Dig.  U  107-120;  Dec  Dig.  | 
47.*1 

4.  Bminent  Domain    (|  47^)  —  Tbubgbaph 
Link  on  Railroad  Right  of  Wat. 

Where  it  appears  that  the  demands  of  a 
modem  railroad  company  are  such  that  a  tele- 
graph system  Is  a  necessary  auxiliary  to  its 
safe  and  proper  operation,  and  where  It  ap- 


pears that  present  telegraph  service  Is  afford- 
ed to  the  railroad  company  by  an  existing  line 
of  telegraph  by  virtue  of  a  contract  between 
the  railroad  company  and  the  telegraph  com- 
pany, which  contract  is  about  to  terminate, 
and  where  it  appears  that  the  existing  lines 
are  located  on  an  advantageous  portion  of  the 
right  of  way  and  that  the  railroad  company,  in 
order  to  obtain  the  necessary  telegraphic  serv- 
ice, intends  and  purposes,  in  good  faith,  to 
construct  a  line  of  its  own  on  the  location  of 
the  old  telegraph  line,  relatively  to  the  tele- 
graph company  proposing  to  condemn  a  right 
of  way.  the  railroad  company  has  a  preferen- 
tial selection  of  the  route.  Under  such  cir- 
cumstances, the  telegraph  company  will  be  en- 
joined from  condemning  the  route  which  has 
been  selected  in  good  faith  by  the  railroad  com- 
pany. 

[Bd.  Note.— For  other  cases,  see  Bminent 
Domain,  Cent  Dig.  ||  107-120;    Dec.  Dig.  | 

6.  Bminknt  Domain  (|  47*) —Railroads — 
Right  of  Wat— Tklboraph  liiNs. 

A  railroad  company  cannot  defeat  the  ex- 
ercise of  the  right  of  eminent  domain  by  a 
telegraph  company  in  constructing  a  line  of 
telegraph  on  a  portion  of  its  right  of  way  by 
the  construction  and  maintenance  of  a  line 
on  both  sides  of  its  track,  when  a  line  on  one 
side  of  its  track  Is  ample  to  furnish  it  with 
necessary  telegraph  service. 

[Bd.  Note. — ^For  other  cases,  see  Bminent 
Domain,  Gent  Dig.  U  107-120;    Dec  Dig.  { 

a  Bminent  Domain  (H  160,  177*)— Tblb- 
OSAFH  Line  Over  State  Pbopebtt. 

A  telegraph  companv  cannot  construct  a 
line  of  telegraph  over  the  land  of  the  state 
without  permission  of  the  state.  Civil  Code, 
i  2811.  does  not  grant  that  permission  except 
upon  due  compensation.  That  section  allows 
condemnation  of  the  state's  land  by  telegraph 
companies  upon  the  same  plane  as  the  right  of 
way  of  a  railroad  company  and  private  land. 
The  lessee  of  the  state's  road  has  only  a  usu- 
fructuary'interest  therein,  and  this  cannot  be 
condemned  by  a  telegraph  company,  separately 
and  apart  from  the  state,  in  the  absence  of  leg- 
islative sanction.  Any  condemnation  proceed- 
ing must  be  against  both. 

[Bd.  Note^— For  other  cases,  see  Bminent 
Domain,  Oent  Dig.  S§  461,  478,  480,  481, 
483,  486 ;   Dec.  Dig.  |S  160,  177.*] 

7.  Bminent  Domain  (|  171^)  —  Telegraph 
LiNifr— Condemnation. 

Where  a  telegraph  company  In  its  notice 
of  condemnation  seeks  only  to  occupy  a  rail- 
road company's  right  of  way  for  the  purpose  of 
constructinj^  and  maintaining  a  telegraph  line, 
the  possibihty  of  stringing  telephone  wires  for 
the  use  of  a  telephone  company  is  no  objection 
to  the  right  to  condemn.  When  the  telegraph 
company  attempts  to  impose  an  additional 
servitude,  the  railroad  company  has  its  remedy 
against  such  act 

[Ed.  Note.— For  other  cases,  see  Bminent 
Domain,  Gent  Dig.  {{  468,  i&d;    Dec  Dig.  | 

a  GoMMEBCE  (i  48^  — Bminent  Domain  (S 
47*)— TsLEOBAPH  Line  on  Railroad  Right 
of  Wat. 

A  telegraph  company  wUl  not  be  permitted 
to  condemn  the  right  of  way  of  a  railroad  com- 
pany for  the  construction  and  maintenance  of 
Unes  of  telegraph  in  such  a  manner  as  to  ma- 
terially interfere  with  the  railroad  company 
in  tixe  operation  of  its  trains  and  in  the  trans- 
portation of  passengera  and  soods.  A  tele- 
graph line  so  constructed  ana  maintained  as 
not  to  interfere  with  the  transportation  of  pas- 
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•enfen  and  goodi  beyond  the  state  it  not  a 
biuraen  on  interstate  commerce. 

'  [Ed.  Note.— -For  other  cases,  see  Commerce, 
Cent.  Dig.  U  36-44,  46;  Dec.  Dig.  I  48;*  Emi- 
nent Domain,  Cent  Dig.  ||  107-120;  Dec  Dig. 
5  47.»] 

9.   CONSTITTJTIONAL  LaW  (|  280*)— DaMAQBS— 

Dub  Process  of  Law. 

The  ruling  in  the  case  of  Atlantic  Coast 
line  R.  Co.  v.  Postal  Telegraph,  etc.,  Co.,  120 
Oa.  268,  48  S.  E.  15,  1  Ann.  Cas.  734,  that  the 
measure  of  damages,  where  the  right  of  way 
of  a  railroad  company  is  taken  by  a  telegraph 
company!  is  the  value  of  the  land  actually  tak- 
en, and  the  extent  to  which  the  use  of  the 
right  of  way  by  the  railroad  company  is  dimin- 
ished by  its  use  by  the  telegraph  company, 
that  the  right  of  way  of  a  railroad  company 
has  no  general  market  value  for  other  uses 
than  that  to  which  it  is  api^ed,  and  that  pe* 
culiar  advantages  and  benefits  accruing  to  a 
telegraph  company  from  its  use  of  the  rail- 
road's right  of  way  cannot  he  considered  in 
the  assessment  of  damages,  has  not  the  effect 
of  patting  the  eminent  domain  laws  of  the 
state  in  opposition  to  the  due-process  clause 
of  the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States. 

[Bid.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  if  877-^90;  Dec  Dig.  | 
280.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Qeo,  L.  Bell,  Judge. 

Suit  by  the  Western  &  Atlantic  Railroad 
Company  against  the  Western  Union  Tele- 
graph Company  to  restrain  proceedings  to 
condenm  a  right  of  way  for  telegraph  line 
along  complainant's  railroad.  From  a  de- 
cree denying  an  Injunction,  complainant 
brings  error.    Reversed  and  remanded. 

Tye,  Peeples  ft  Jordan,  of  Atlanta,  and 
Claude  Waller,  of  Nashville,  Tenn.,  for  plain- 
tiff in  error.  Dorsey,  Brewster,  Howell  & 
Heyman,  of  Atlanta,  for  defendant  in  error. 

BVANS,  P.  J.  Many  of  the  Questions  jE^re- 
sented  by  this  record  are  novel,  and  arise 
from  the  peculiar  facts  of  the  case.  The 
state  of  Georgia  owns  a  railroad  extending 
between  Atlanta  and  Chattanooga,  Teon.  On 
the  19th  day  of  July,  1890,  by  authority  of 
the  General  Assembly  (Acts  1889,  p.  141), 
the  railroad  was  leased  to  the  Nashville, 
Chattanooga  &  St  Louis  Railway  for  the 
period  of  29  years  from  December  27,  1890. 
The  leasing  company  by  the  terms  of  the  act 
became  a  body  corporate  under  the  name  and 
style  of  the  Western  &  Atlantic  Railroad 
Company.  Prior  to  the  lease  there  had  been 
erected  on  the  right  of  way  of  the  railroad 
a  line  or  lines  of  telegraph  poles  and  wires. 
At  that  time  and  continuously  since  a  line 
of  wire  on  these  poles  was  set  apart  for  the 
exclusive  use  of  the  lessee  in  the  transac- 
tion of  its  railroad  business.  In  1891  anoth- 
er line  of  wire  was  strung  for  the  exclusive 
use  of  the  leasing  company,  at  considerable 
cost  to  the  lessee.  And  in  1906  a  line  of 
double  wires  and  a  line  of  single  wire  were 
stretched  upon  the  same  poles  at  segmental 
parts  of  the  railroad,  at  considerable  expense 


to,  and  for  the  exclusive  use  of,  the  leasing 
company  in  the  operation  of  the  railroad. 
In  1884  the  Western  Union  Telegraph  Com- 
pany and  the  Nashville,  Chattanooga  &  St. 
Louis  Railway  Company  entered  into  a  con- 
tract for  the  maintenance  and  operation  of 
a  telegraph  line  upon  its  own  railroad  and 
such  other  railroads  that  it  might  subse- 
quently acquire  by  lease  or  purchase.  This 
contract  was  to  continue  in  force  for  25 
years  from  July  1,  1884,  and  thereafter  un- 
til the  expiration  of  one  year  after  written 
notice  by  either  party  to  terminate  the  con- 
tract. In  this  contract  the  telegraph  com- 
pany obligated  Itself  to  set  apart  one  wire 
on  the  main  line  for  the  preferential  use  of 
the  railroad  company  and  agreed  that,  if 
the  railroad  company  should  require  greater 
wire  facilities,  the  telegraph  company  would 
furnish  an  additional  wire  at  the  cost  price 
upon  poles  already  erected,  and  that  the  rail- 
road company  at  its  own  cost  would  string 
such  additional  wires.  In  August,  1911,  the 
telegraph  company  gave  to  the  railroad  com- 
pany written  notice  of  its  intention  to  termi- 
nate the  contract  after  the  expiration  of  one 
year.  The  telegraph  company  then  opened 
up  negotiations  with  the  Western  &  Atlantic 
Railroad  Company  to  purchase  an  easemoit 
for  their  line  of  poles  and  wires,  whteh  ne- 
gotiation was  fruitless.  Wh«feiq;>on  the  tele- 
graph company  served  the  WestexiL  Sc  At- 
lantic Railroad  Company  with  written  notice 
of  its  purpose  to  condemn,  along  its  right  of 
way  in  this  state,  a  right  of  way  upon  which 
to  construct  (when  necessary),  maintain,  and 
operate  its  telegraph  line.  "The  locationr  9i 
the  right  of  way  sought  to  be  acquired  is  sub- 
stantially that  location  now  occupied  by  the 
telegraph  line  of  the  Western  Union  Telegraph 
Company  along  main  line  of  your  railroad 
from  Atlanta,  Ga.,  to  the  Tennessee  line  at 
or  near  Graysville,  Ga.,  and  along  the  branch 
line  known  as  the  Rome  branch" ;  the  main 
line  running  from  Atlanta,  Ga.,  to  the  Ten- 
nessee state  line  at  or  near  Graypville,  Ga., 
through  the  counties  of  Fulton,  Cobb,  Bar^ 
tow,  Gordon,  Whitfield,  and  Catoosa,  a  dis- 
tance of  approximately  121.37  miles.  The 
telegraph  line  will  enter  upon  the  right  of 
way  of  the  railroad  company  at  the  Mariet^ 
ta  Street  Bridge  at  the  same  point  where  it 
now  enters  upon  the  right  of  way,  and  con- 
tinue upon  the  east  side  of  the-  tracks  a 
E^>ecifled  distance  of  about  three  miles,  then 
to  cross  the  tracks  and  continue  on  the  west 
side,  a  specified  distance,  to  a  point  north  of 
the  5-mile  post,  then  to  cross  the  tracks  and 
continue  on  the  east  side  at  a  specified  dis- 
tance to  the  6-mile  post,  at  which  point  the 
line  would  divide,  and  part  of  the  line  cross 
to  the  west  side  of  the  tracks.  From  the  6- 
mlle  post  to  the  Tennessee  state  line  the  line 
would  extend  on  both  sides  of  the  track  as 
now  located,  except  at  Marietta,  Adairsville, 
Dalton,  and  Tunnel  Hill«  The  right  of  way 
thus  sought  to  be  acquired  by  the  telegraph 
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company  to  be  of  frnffldent  width  to  enable 
it  to  conyenlently  constmct  (when  neoeeea- 
ry),  maintain,  and  operate  Its  line  located 
and  conatmeted  snbetantially  as  follows: 
As  many  wires  or  cables  of  wire  as  might 
be  necessary  from  time  to  time  to  transact 
the  business  of  the  telegraph  company,  to  be 
strong  on  poles  placed  at  an  average  dis- 
tance from  the  center  of  the  main  line  tra<^ 
of  27  feet,  except  where  your  right  of  way  Is 
limited  or  widened,  with  a  minimum  dis- 
tance from  edge  of  right  of  way  (except 
where  right  of  way  is  limited  or  widened) 
of  6  feet  Poles  to  hare  a  lengtb  of  not 
less  than  20  feet,  to  be  placed  In  the  ground 
a  depth  of  not  less  than  4  feet  At  high- 
ways, railway  crossings,  depots,  and  side 
tracks,  poles  to  bave  a  height  of  from  25  to 
40  feet  above  the  ground,  with  an  average  of 
40  poles  per  mile  on  both  sides  of  the  track 
from  Atlanta,  Ga.,  to  Kingston,  Ga.,  and  of 
80  poles  per  mile  from  Kingston,  Ga.,  to  the 
Tennessee  line.  ''Said  poles  will  nowhere  be 
placed  upon  any  of  the  embankments  or  in 
the  cuts  of  your  railway,  nor  will  said  wires 
be  attached  or  fastened  to  any  of  the  bridg- 
es or  trestle  work  of  said  railway."  There 
will  be  wires  crossing  the  tracks  from  the 
main  telegraph  line  to  reach  the  offices  of 
the  telegraph  company  at  various  points 
mentioned  along  the  raOroad.  At  all  points 
where  the  wires  so  cross  the  tracks,  the 
lowest  wires  to  be  not  less  than  25  feet 
above  the  tracks.  The  term  for  which  the 
condenmatlon^  was  desired  was  the  term  ex- 
piring December  27,  1019,  which  date  is  the 
expiration  of  the  railroad  company's  lease 
with  the  state.  Thereupon  the  Western  & 
Atlantic  Railroad  Company  filed  a  petition 
to  enjoin  the  proposed  condemnation  hy  the 
Western  Union  Telegraph  Company.  The 
telegraph  company  showed  cause  by  demur- 
rer and  answer,  and  after  hearing  evidence 
the  court  refused  an  Interlocutory  injunction. 

[1]  L  It  is  settled  law  In  this  state  that  a 
telegraph  company,  in  the  exercise  of  the 
right  of  eminent  domain  granted  to  it  by  the 
state,  may  condemn  a  right  of  way  on  and 
along  the  right  of  way  of  the  railroad  com- 
pany when  the  proposed  line  of  telegraph 
will  be  so  constructed  as  to  produce  no  ma- 
terial Interference  with  the  railroad  compa- 
ny's free  exercise  of  its  franchise  or  with  the 
actual  operation  of  the  road.  Whether  the 
construction  of  the  telegraph  line  on  a  par- 
ticular portion  of  the  railroad's  right  of  way 
will  or  will  not  materially  interfere  with  the 
operation  of  the  railroad  is  ordinarily  a 
Question  of  fact  Savannah,  etc,  Ry.  Co.  v. 
Postal  Telegraph  Co.,  112  Ga.  941,  88  S.  E. 
858. 

[2]  2.  The  railroad  company  denies  that  a 
telegraph  company  possesses  any  power  of 
condemnation  without  first  filing  with  the 
railroad  commission  of  this  state  its  consent 
that  the  railroad  commission  shall  have  ju- 
risdiction over  it  for  the  purpose  of  regu- 
lating  tolls   charged  on  long-distance  mes- 


sages originating  and  ending  within  the  state 
of  Georgia.     Originally   the   railroad   com- 
mission of  Georgia  had  Jurisdiction  only  over 
railroads.     In  1891  its  authority  and  Juris- 
diction were  extended  so  as  to  embrace  tele- 
graph   companies    and    express    companies. 
Acts  of  1890-^1,  p.  151;  Clvtt  Code  1895,  {{ 
2217,  221&    In  1894  an  act  was  passed  pro- 
viding for  the  condemnation  of  private  prop- 
erty for  public  uses  by  all  corporations  or 
persons  authorized  to  take  or  damage  private 
property   fOr  public  purposes.     Civil   Code, 
I  5206  et  seq.    In  1898  the  provisions  of  this 
act  were  made  applicable  to  telegraphic  com- 
panies.   Civil  Code,  S  5235.    In  1905,  section 
2347  of  the  Code  of  1895,  which  authorizes 
a  telegraph  company  to  construct,  maintain, 
and  operate  telegraph  lines  through  or  over 
any  lands  of  this  state,  and  on,  along,  and 
upon  the  rigfit  of  way  and  structures  of  any 
railroad,  and,  when  necessary,  under  or  over 
any    private   lands   In   this   state,    was   so 
amended  as  to  extend  its  provisions  to  tele- 
phone companies  and  to  confer  upon  both 
telephone  and  telegraph  companies  the  power 
of  eminent  domain;  provided,  that  where  It 
is  necessary  for  sudi  companies  to  exercise 
the  right  of  eminent  domain,  they  shall  pro- 
ceed to  exercise  it  in  the  same  manner  as 
heretofore  provided  by  law  for  the  exercise 
of  such  right  of  eminent  dohialn  by  tele- 
graph companies;  and  further  provided,  that 
no  corporation  shall  have  the  benefit  of  this 
section  until  it  has  filed  with  the  railroad 
commission  of  the  state  Its  consent  that  the 
railroad  commlkBlon  shall  have  Jurisdiction 
over  it  for  the  purpose  of  regulating  intra- 
state rates.    Civil  Code,  |  2811.    In  llM)7  the 
railroad  commission  of  this  state  was  ex- 
pressly given  Jurisdiction  over  both  telegraph 
and  telephone  companies  for  the  regulation  of 
their  Intrastate  business.    Civil  Code,  S  2662. 
The  history  of  the  legislation  on  this  subject, 
as  thus  outlined,  shows  that  telegraph  com- 
panies were  not  originally  under  the  Juris* 
diction  of  the  railroad  commission;  that,  as 
soon  as  the  commission  was  given  Jurisdlc 
tlon  over  them,  the  power  of  eminent  domain 
was  conferred  upon  them;  that  the  telephone 
companies  were  not  brought  within  the  Juris- 
diction of  the  railroad  commission  until  1907; 
and  that  prior  to  that  time  telephone  compa- 
nies could  not  exercise  the  right  of  eminent 
domain  without  first  voluntarily  submitting 
to  the  Jurisdiction  of  the  commission.     It 
would  seem  from  a  reference  to  the  act  of 
1905  that  so  much  of  Civil  Code,  I  2811,  as 
requires  a  filing  with  the  railroad  commis- 
sion of  its  consent  to  subnUt  to  its  Jurisdic- 
tion was  applicable  to  telephone  companies 
which  did  a  purely  telephone  business  or  in 
conjunction  therewith  a  telegraph  business. 
The  Code  section  is  a  little  confusing,  but 
this  confusion  Is  dissipated  by  a  reference  to 
the  act  of  1905.    Given  this  construction,  the 
provision  of  section  2811,  about  filing  consent 
to  submit  to  the  Jurisdiction  of  the  railroad 
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commission,  is  not  applicable  to  telegraph 
companies. 

We  therefore  hold  that  it  is  not  prerequi- 
site that  a  telegraph  company,  in  the  exer- 
cise of  the  right  of  eminent  domain  nnder 
the  statute,  shall  first  file  with  the  railroad 
conmiission  its  consent  to  submit  to  its  Juris- 
diction. 

[S]  8.  The  telegraph  company  claims  the 
right  to  condemn  the  railroad  company's 
right  of  way  on  both  sides  of  the  track.  We 
haye  been  unable  to  find  any  reported  case 
dealing  with  the  exact  question.  In  solving 
this  problem  we  must  look  to  our  statute  to 
ascertain  the  extent  of  the  power  of  condem- 
nation which  is  given  to  telegraph  compa- 
nies. The  act  of  1894  (GivU  Code,  i  5206  et 
seq.)  is  a  general  statute  defining  the  man- 
ner of  the  exercise  of  the  right  of  condemna- 
tion by  those  entitled  to  take  or  injure  pri- 
vate property  for  public  use  upon  making 
adequate  compensation.  It  was  specially 
made  applicable  to  telegraph  companies  by 
amendment  Civil  Code,  |  5235.  It  is  de- 
clared in  section  5236  that  "when  a  telegraph 
company  undertakes  to  condemn  so  much  of 
the  right  of  way  of  a  railroad  company  as 
may  be  necessary  for  its  use  for  the  purpose 
of  constructing,  maintaining  and  operating 
its  telegraph  line  along  and  upon  such  right 
of  way,  the  notice  provided  for  in  section 
5218  of  the  Code  shall  be  directed  to  the 
railroad  company  and  shall  set  out  the  man- 
ner in  which  the  telegraph  company  proposes 
to  construct  its  Une  on  the  right  of  way  of 
the  railroad  company."  This  implies  that  a 
telegraph  company  can  only  take  of  the  rail- 
road's right  of  way  so  much  thereof  as  may 
be  necessary  for  the  purpose  of  constructing, 
maintaining,  and  operating  its  line  of  wire. 
Without  such  limitation  it  would  be  in  the 
power  of  a  telegraph  company  with  a  mo- 
nopolistic tendency  to  acquire,  by  condemna- 
tion proceedings,  the  right  to  occupy  all  of 
the  right  of  way  of  a  railroad  company  not 
required  for  railroad  use,  to  the  arbitrary 
exclusion  of  any  other  telegraph  company 
that  subsequently  might  wish  to  occupy  a 
portion  of  the  right  of  way,  either  with  the 
consent  of  the  railroad  company  or  by  virtue 
of  the  exercise  of  eminent  domain.  We  are 
mindful  of  the  case  of  S.  F.  ft  W.  Ry.  C6.  v. 
Postal  Telegraph  Co.,  supra,  wherein  it  was 
ruled  that  "it  is  not  essential  that  the  tele- 
graph company  should  afllrmatively  show 
that  tn  order  to  erect,  maintain,  and  operate 
its  telegraph  Unes  between  the  points  pro- 
posed it  is  necessary  for  it  to  condemn  such 
right  of  way;  nor  is  it  essential  for  it  to 
show  that  it  is  necessary  for  it  to  use  the 
particular  portions  of  such  right  of  way 
which  it  proposes  to  condemn."  No  case  Is 
broader  than  its  facts;  and  the  quotation  we 
take  from  the  headnotee  in  that  decision,  as 
illustrated  by  the  discussion  in  the  opinion, 
was  not  intended  to  cover  the  question  in 
hand.     In  that  case  the  telegraph  company 


was  only  seeking  to  condemn  a  portion  of 
the  right  of  way  on  one  side  of  the  track, 
and  there  arose  a  controversy  as  to  the  right 
of  the  telegraph  company  to  select  that  par- 
ticular portion  without  showing  a  necessity 
for  the  location  of  its  poles  on  the  particular 
portion.  And  in  that  connection  the  court 
said:  "In  the  very  nature  of  things  it  would 
be  impossible  to  show  this;  for  a  similar 
strip  located  almost  anywhere  else  on  the 
right  of  way,  at  a  sufllclent  distance  from 
the  railroad  track,  might  answer  for  the  pur- 
pose in  view,  and  certainly  numerous  other 
locations  for  such  a  strip  could  be  found 
upon  the  right  of  way.*'  The  court  had  in 
mind  only  one  strip  of  land,  and  not  two 
strips  separated  by  the  railroad  track.  And 
even  where  a  single  strip  of  the  right  of 
way  is  sought  to  be  taken  by  the  telegraph 
company,  the  telegraph  company  cannot  take 
more  than  may  be  necessary  for  its  use  for 
the  purpose  of  constructing,  maintaining,  and 
oi)erating  its  telegraph  lines  along  and  upon 
the  railroad's  right  of  way.  If  the  corpora- 
tion should  attempt  to  take  more  land  than 
is  authorized,  a  court  of  equity  will  restrain 
it  from  so  doing.  Savannah  Ry.  Co.  v.  Postal 
Tel.  Co.,  115  Ga.  554,  560,  42  S.  E.  1.  The 
condemnor  has  a  large  discretion  in  the 
selection  of  its  route,  but  we  do  not  under- 
stand that  it  was  ever  contemplated  by  the 
statute  that  a  telegraph  company  could  arbi- 
trarily condemn  both  sides  of  a  railroad 
track  for  the  construction  of  lines  of  wire 
on  both  sides  of  the  track,  wl^en  the  neces- 
sary wires  could  be  strung  upon  poles  on 
one  side  of  the  track. 

[4]  4.  It  appeared  from  the  evidence  that 
the  railroad  company  could  not  safely  and 
expeditiously  operate  its  cars  and  ^aglnes 
without  the  aid  of  a  telegraph  line;  that 
the  demands  of  a  modem  railway  are  such 
that  a  telegraph  system  is  a  necessary  aux- 
iliary to  its  safe  and  proper  operation.  In 
view  of  the  telegraph  company's  voluntary 
termination  of  its  eontract  with  the  railroad 
company,  the  latter  is  compelled  to  erect 
and  maintain  its  own  telegraph  post  and 
wires,  in  order  to  operate  its  road  by  means 
of  electrical  signals  and  orders.  The  rail- 
road company  contends  that  it  should  have 
the  right  of  prior  selection  in  the  location  of 
a  line  of  telegraph  for  railroad  use,  and  that 
it  intends  to  erect  poles  upon  substantially 
the  same  location  as  at  present  occupied  by 
those  of  the  telegraph  company.  On  the  oth- 
er hand,  the  telegraph  company  denies  that 
the  railroad  company  has  any  such  right,  but 
asserts  that  it  has  the  right  to  select  a 
route  over  the  railroad's  company's  right  of 
way  at  any  point  which  does  not  materially 
interfere  with  the  railroad  company  in  the 
conduct  of  its  business.  These  conflicting 
claims  must  be  solved  by  the  application  of 
the  rule  that  property  dedicated  to  one  pub- 
lic use  cannot  be  subjected  to  another  pub- 
lic use,  except  in  cases  wheie  the  later  use 
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does  not  materially  Interfere  witb  the  for- 
mer. If  the  railroad  company  owned  the 
existing  line  of  telegraph,  and  it  was  neces- 
sary to  maintain  and  have  it  for  the  safe 
and  convenient  handling  of  its  trains  and 
cars,  no  one  would  seriously  contend  that 
the  telegraph  company  could  deprive  the 
railroad  company  of  its  use  by  virtue  of  the 
exercise  of  the  right  of  eminent  domain.  A»* 
sumlng,  of  course,  the  necessity  of  a  line  of 
telegraph  as  auxiliary  to  the  operation  of 
a  nailroad  company,  the  railroad  company 
would  have  the  same  right  in  locating  its 
telegraph  lines  as  it  would  have  in  locating 
its  railroad  track,  or  its  depot,  and  its  ware- 
houses on  its  own  right  of  way.  If  a  rail- 
road company  was  originally  constructing 
its  track,  could  it  be  said  that  a  telegraph 
company  could  arbitrarily  select  sites  for 
its  poles  so  as  to  force  the  nailroad  compa- 
ny to  build  its  track  on  a  less  desirable 
place  on  its  own  right  of  way?  Surely  not 
The  fundamental  basis  of  the  principle  of 
subjecting  one  public  use  to  a  second  public 
use  is  that  the  first  use  must  not  be  ma- 
terially Interfered  with.  It  would  indeed  be 
most  unjfiair  demand  to  make  of  the  owner 
of  property  charged  with  the  discharge  of  a 
public  dul7,  that  he  must  make  his  proper- 
ty subservient  to  the  convenience  of  the  de- 
mandant who  desires  it  for  another  public 
use.  The  railroad  company  is  held  off  by  Its 
contract  from  constructing  its  line  of  tele- 
graph on  that  portion  of  its  right  of  way 
which  It  prefers,  and  which  it  has  selected, 
until  the  contract  expires;  and  the  telegraph 
company  should  not  be  given  a  preference 
because  it  is  not  fettered  by  the  same  con- 
tract in  proceeding  to  condemn  the  same  por- 
tions of  the  railroad  right  of  way.  This 
conclusion  cannot  be  affected  by  the  fact  that 
the  telegraph  line  was  in  existence  at  the 
execution  of  the  lease.  There  was  no  except 
tlon,  either  in  the  leasing  act  or  the  contract 
of  leascj  that  the  lessee  was  to  take  the 
road  burdened  with  a  use  by  the  telegraph 
company.  The  telegraph  company  recognizes 
that  its  right  to  occupy  the  right  of  way  is 
contractual;  hence  its  notice  to  the  raUroad 
company  to  terminate  the  contract,  and  its 
proceedings  to  acquire  the  right  of  occupan- 
cy by  condemnation. 

[6]  5.  The  telegraph  company  at  present 
occupies  with  its  poles  and  wires  both  sides 
of  the  railroad  track  for  nearly  the  entire 
distance  of  the  main  Une  of  the  railroad. 
A.ccording  to  the  evidence  a  single  set  of 
poles  is  sufficient  to  carry  the  necessary 
wires  for  a  telegraph  line  for  railroad  use. 
It  therefore  cannot  be  said  that  it  is  nec- 
essary that  the  railroad  needs  a  line  on  both 
sides  of  its  track.  But,  as  we  have  already 
said,  the  railroad  company  has  the  right  of 
prior  selection  of  the  route. 

[81  G.  The  railroad  company  takes  the  po- 
sition that  the  telegraph  company  has  no 
power  to  condemn  its  usufructuary  interest 
in  the  right  of  way  without  express  permis- 


sion of  the  state,  and  that,  at  aU  events, 
the  state  is  a  necessary  party  to  the  condem- 
nation proceedings.  The  telegraph  company 
contends  that  the  state  has  expressly  given 
its  assent  to  any  telegraph  company  to  con- 
struct and  maintain  a  line  of  telegraph  upon 
the  lands  of  the  state.  In  support  of  this 
contention  section  2811  of  the  Civil  Code  is 
cited.  That  section,  after  declaring  that  any 
chartered  telegraph  company  shall  have  the 
right  to  construct  and  maintain  its  line 
along  and  over  the  public  highways  of  the 
state  with  the  approval  of  the  county  or  mu- 
nicipal authorities,  proceeds  as  follows: 
"And,  upon  making  due  compensation,  shall 
have  the  right  to  construct,  maintain,  and 
operate  telegraph  or  telephone  lines,  or  both, 
through  or  over  any  lands  of  this  state,  and 
on,  along,  and  upon  the  right  of  way  and 
structures  of  any  railroad,  and,  where  nec- 
essary, under  or  over  any  private  lands  in 
this  state,  and  to  that  end  may  have  and 
exercise  the  right  of  eminent  domain."  The 
quoted  clause  does  not  give  to  a  telegraph 
company  a  free  license  to  construct  its  lines 
over  the  lands  belonging  to  this  state.  It 
expressly  provides  that  "upon  making  due 
compensation"  a  telegraph  company  is  given 
the  right  to  construct  its  lines  upon  the  lands 
of  the  state,  upon  the  right  of  way  of  a 
railroad  company,  and  upon  private  lands. 
The  telegraph  company's  making  due  com- 
pensation is  put  forth  as  a  condition  preced- 
ent for  the  construction  of  its  lines.  This 
provision  of  the  Code  places  the  land  of*  the 
state  upon  the  same  plane  as  railroad's  right 
of  way  and  private  owners  of  land,  with  re- 
spect to  condemnation.  There  Is  nothing  in 
the  language  granting  this  concession  which 
can  be  construed  into  a  general  permission  to 
telegraph  companies  to  build  their  lines  upon 
the  state's  land  without  compensation. 

In  this  state  a  tenant  can  neither  assign 
his  lease  nor  sublet  the  premises  without  the 
landlord's  permission.  Nor  can  a  tenant  who 
leases  premises  for  a  particular  use  devote 
them  to  other  uses  without  the  landlord's 
consent.  Dodd  v.  Ozbum,  128  Ga.  380,  67 
S.  E.  701.  Acquisition  of  the  right  of  occu- 
pancy of  land  by  means  of  condemnation  is 
the  equivalent  of  a  conveyance.  The  differ- 
ence consists  in  the  means  of  acquiring  the 
right ;  the  former  is  involuntary  and  the  lat- 
ter is  voluntary.  If  a  tenant  cannot  convey 
the  right  to  devote  the  premises  to  a  use  not 
authorized  by  the  lease,  it  must  follow  that 
the-  right  cannot  be  acquired  by  condemna- 
tion. A  telegraph  line  can  only  be  construct- 
ed by  an  Invasion  of  the  premises  of  the 
landlord;  and  that  cannot  be  accomplished 
except  by  his  voluntary  consent,  or  by  con- 
demnation. It  is  true  that,  if  a  tenant's  pos- 
session be  disturbed  by  the  construction  of 
a  telegraph  line,  he  is  to  be  separately  com- 
pensated for  his  injury;  but  it  does  not  fol- 
low that  separate  condemnation  proceedings 
may  be  taken  against  landlord  and  tenant 
The  relation  of  the  state  to  the  lessee  of  its 
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railroad  is  tbat  of  landlord  and  tenant  The 
lessee  has  bnt  a  nsnf mctnary  interest  in  the 
possession  of  the  leased  premises,  for  the  spe- 
cific nses  named  therein.  State  of  Georgia 
T.  W.  &  A.  B.  Co.,  136  Ga.  619,  625,  71  S.  E. 
1055.  Becans§r  of  this  relation  any  condem- 
nation proceeding  must  be  institnted  Jointly 
against  the  state  and  the  lessee,  unless  the 
state  gives  to  the  telegraph  company  permis- 
sion to  occapy  its  raUroad  without  condem- 
nation, which  it  has  not  done. 

Our  attention  is  called  to  the  provisions 
of  the  eminent  domain  law  respecting  the 
right  of  a  telegraph  company  to  condemn  the 
right  of  way  of  a  railroad  company,  and  es- 
pecially to  the  provision  that  in  such  iases 
only  the  railroad  company  is  to  be  notified. 
The  argoment  is  that  the  lessee  is  a  railroad 
company,  and  therefore  falls  within  all  of 
the  provisions  of  the  statute  on  the  subject 
We  do  not  think  so.  The  statute  refers  to 
railroad  companies  who  own  their  rights  of 
way ;  the  ownership  extending  either  to  the 
eas^DDent  of  right  of  way  or  to  the  fee  in 
the  soil.  For  reasons  already  stated,  it  is 
manifest  that  the  statute  does  not  contem- 
plate proceedings  solely  to  condemn  the  right 
of  way  of  a  railroad  company  which  has 
no  ownership  or  easement  of  the  right  of 
way  or  of  the  fee;  one  which  is  merely  a 
tenant,  possessing  no  estate,  but  only  a  usu- 
fructuary interest  in  the  land. 

[7]  7.  Another  objection  to  the  telegraph 
company's  right  to  condemn  is  its  contrac- 
tual stipulation  with  the  American  Tele- 
graph CJompany  and  subsidiary  companies 
that  the  respective  parties  shall  use  in  com- 
mon as  far  as  practicable  the  facilities  of 
each  other  in  order  to  avoid  unnecessary  du- 
plication of  lines  and  wires.  This  contract 
was  made  to  cover  large  systems  of  tele- 
graph and  telephone  companies,  and  It  will 
not  be  imputed  to  the  telegraph  company 
that  it  will  attempt  to  impose  an  additional 
use  not  mentioned  in  the  notice  of  condem- 
nation. If  the  telegraph  company  under- 
takes to  Impose  an  additional  servitude,  the 
railroad  has  its  remedy  against  such  an  act 
Nolan  V.  C&l  Ga.  Power  Co.,  134  Ga.  201, 
210,  67  S.  B.  666. 

[8]  8.  The  railroad  company  farther  sets 
out  that  it  is  a  common  carrier  engaged  in 
interstate  business ;  that,  if  a  portion  of  its 
right  of  way  Is  condemned  for  the  construc- 
tion of  a  telegraph  line,  the  danger  of  fall- 
ing poles  and  other  inconveniences  would  in- 
terfere with  its  traffic  and  would  be  a  bur- 
den on  interstate  commerce.  The  deduction 
is  sought  to  be  drawn  that  the  condemnation 
of  the  railroad's  right  of  way  is  prohibited 
by  that  provision  of  the  CJonstltution  of  the 
United  States  giving  to  (Congress  the  exclu- 
sive power  to  regulate  commerce  between 


the  states.  We  fan  to  appreciate  this  objec- 
tion. A  telegraph  company  cannot  condemn 
any  portion  of  a  railroad's  right  of  way  nec- 
essary for  the  operation  of  its  trains  and 
cars.  The  possibility  of  poles  falling  upon 
the  track  is  too  remote  a  oontlngency  to  be 
considered.  Atlantic  CSoast  Line  Bailroad 
Oo.  V.  Postal  Tel.-Oable  Co.,  120  Ga.  268,  48 
S.  B.  15,  1  Ann.  Gas.  734.  The  railroad  is 
now  being  operated  with  a  telegraph  line  on 
both  sides  of  its  track,  and  yet  no  complaint 
is  made  that  existing  conditions  Interfere 
with  the  railroad  company  in  the  dlsdiarge 
of  its  duties  as  a  carrier  of  passengers  and 
goods. 

[•]  9.  A  furth^  contention  advanced  by 
the  raUroad  company  in  bar  of  the  proposed 
condemnation  of  its  right  of  way  is  that  the 
eminent  domain  laws  of  this  state,  as  con- 
strued in  Atlantic  Coast  Line  B*  Co.  v.  Post- 
al Tel.-Cable  Co.,  120  Ga.  268,  48  S.  B.  16^ 
1  Ann.  Gas.  734,  authorizing  condemnation 
of  the  right  of  way  of  a  railroad  company 
by  a  telegraph  company,  are  unconstitution- 
al, in  that  they  allow  the  property  of  the 
railroad  company  to  be  taken  without  due 
process  of  law.  In  the  case  cited  this  court 
ruled  "that  the  measure  of  damages  in  such 
cases  is  the  value  of  the  land  actually  taken* 
and  the  extent  to  which  the  use  of  the  right 
of  way  by  the  railroad  company  is  dimin- 
ished by  its  use  by  the  telegraph  company; 
that  the  right  of  way  of  a  railroad  company 
has  no  general  market  value  for  other  uses 
than  that  to  which  it  is  applied;  and  that 
peculiar  advantages  and  benefits  accruing  to 
a  telegraph  company  from  its  use  of  the 
railroad's  right  of  way  cannot  be  considered 
in  the  assessment  of  damages."  The  effect 
of  this  ruling  is  alleged  to  be  that  a  rail- 
road company  is  entitled  to  no  more  than 
nominal  damages  for  the  appropriation  of  a 
portion  of  its  right  of  way  under  condemna- 
tion proceedings  for  the  erection  or  mainte- 
nance of  lines  of  poles  and  wires  of  a  tele- 
graph company,  and  hence  it  is  not  permitted 
to  receive  the  full  value  of  the  property 
taken  and  the  injury  inflicted.  The  rule  laid 
down  for  the  measure  of  damages  in  120  Ga. 
268,  48  S.  E.  15,  1  Ann.  Cas.  734,  is  the  cor- 
rect rule,  supported  by  reason  and  by  au- 
thority. The  measure  of  damages  as  there 
defined  afTords  to  the  railroad  company  full 
compensation  for  the  value  of  the  land  tak- 
en, and  the  statute  providing  for  the  con- 
demnation of  a  railroad's  right  of  way  is 
not  unconstitutional  for  the  reason  that  the 
railroad  company's  property  is  taken  with- 
out due  process  of  law. 

The  case  is  reversed  and  remanded,  for  an- 
other hearing. 

Judgment  reversed.    All  the  Justices  con- 
cur. 
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(138  Oa.  432) 

liOUISVILLB  A  N.  B.   CO.  t,   WESTERN 
•       UNION   TELEGRAPH  CO. 

LOUISVILLE  &  N.  E.  00.  et  aL  v.  SAME. 

(Supreme  Court  of  Georgia.    July  U,  1912.) 

(8vUahu9  5y  the  Court.) 

These  cases  and  that  of  Western  &  At- 
lantic R.  Co.  y.>  Western  Union  Telegraph  Co., 
75  S.  E.  471,  were  argued  together,  and  are 
controlled  bj  the  rulings  made  in  the  latter 
case,  this  day  decided. 

Error  from  Superior  Oourt,  Pulton  Ooiin- 
tj;  Geo.  L.  Bell,  Judge. 

Suit  by  the  LouisviUe  Sc  Nashville  Rail- 
road Company  against  the  Western  Union 
Telegraph  Company,  and  by  the  Louisrllle 
&  Nashyille  Railroad  Company  and  others 
against  the  Western  Union  Telegraph  Com- 
pany, to  restrain  proceedings  to  condemn  a 
right  of  way  along  complainants'  line  for 
telegraph  facilities.  From  a  decree  refusing 
an  injunction,  complainants  bring  error. 
Reversed. 

Tye,  Peeples  &  Jordan,  of  Atlanta,  Jos.  B. 
ft  Bryan  Cumming,  of  Augusta,  and  Chas.  R. 
Clark,  Jr.,  of  Atlanta,  for  plaintiffs  in  error. 
Dorsey,  Brewster,  Howell  ft  Heyman,  of  At^ 
lanta,  and  Wm.  H.  Barrett,  of  Augusta,  for 
def aidant  in  error. 

EVANS,  P.  J.  Judgment  reversed.  All 
the  Justices  concur. 

C188  Oa.  860) 

WILKINSON  V.  LEE. 
(Supreme  Court  of  Georgia.    July  10,  1912.) 

(SylUhuM  5y  the  Court.) 

1.  Pabsnt   and   Child    (|    2*)— Citstodt  — 
Statutobt  Pkovisions. 

A  father  is  entitled,  prima  fade,  to  the 
control  of  his  minor  child. 

(a)  But  parental  power  may  be  lost  "by  Tol- 
untary  contract,  releasing  the  right  to  a  third 
person,"  or  "by  failure  of  the  father  to  pro- 
vide  necessaries  for  his  child." 

(b)  A  contract  releasing  the  right  of  pa- 
rental power  over  a  child  must  be  clear,  def- 
inite, and  certain. 

[Ed.  Note. — ^For  other  cases,  see  Parent  and 
ChUd,  Cent  Dig.  H  4-32;  Dec  Big.  i  2.*] 

2.  Contracts  (5  lO*)— Pabent  and  Child  (8 
2*)— Custody  and  Control. 

Where  a  father,  a  few  days  after  the 
death  of  his  wife,  voluntarily  told  the  great- 

frandfather  of  his  child,  three  days  old,  that 
e  might  take  and  keep  the  child  as  long  as  he 
and  his  wife  lived,  or  until  the  child  was  21 
years  old,  and  the  grandparent  did  take,  keep, 
maintain,  and  protect  it  until  it  was  abducted 
by  the  father,  at  three  years  of  age,  this  was 
a  voluntary  contract  on  the  part  of  the  father 
releasing  his  right  to  the  child  to  a  third  per- 
son, and  it  was  sufficiently  definite  and  certain 
to  be  enforced. 

(a)  In  such  a  case  the  contract  is  not  void 
as  beine  unilateral. 

(b)  Nor  is  it  void  and  unenforceable  for 
want  of  consideration. 

(c)  The  evidence  is  amply  sufficient  to  sup- 
port the  finding  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §|  21-40;  Dec.  Dig.  f  10;*  Parent 
and  Child,  Cent.  Dig.  H  4~S2 ;   Dec  Dig.  I  2.*] 


8.  Habsas  Cobpub  a  113^)— Pbocskdingb— 
Custody  or  Child. 

In  a  habeas  corpus  proceeding  by  a  great- 
grandfather to  recover  possession  of  a  child 
alleged  to  have  been  given  to  him  by  its  fa- 
ther, and  who  was  alleged  to  have  been  abduct- 
ed from  him  by  the  latter,  it  is  not  reversible 
error  for  the  court,  pendente  lite,  to  award  the 
temporary  custody  of  the  child  to  the  grand- 
parent from  whom  it  had  been  so  taken,  upon 
nis  giving  bond  for  its  production  in  court, 
where  it  appears  that  the  final  judgment  was 
right. 

[Ed.  Note.^For  other  cases,  see  Habeas 
Corpus,  Cent  Dig.  fi  102-115;  Dec.  Dig.  i 
113.^1 

4.  Harbas  Corpus  (§$  6,  53,  113*)— Plead- 
ings—Discretion  OF  Trial  Court. 

As  strict  technical  pleadings  are  not  re- 
quired in  habeas  corpus  proceedings  as  in 
some  others. 

(a)  Judges  of  the  superior  court  are  vested 
vrith  large  discretion  in  habeas  corpus  cases, 
and  their  judgment  in  such  cases  on  ques- 
tions of  law  and  fact  will  not  be  interfered 
with  bythis  court,  unless  manifestly  abused. 

(b)  The  court  below  did  not  abuse  Its  dis- 
cretion in  this  case. 

(Bd.  Note.— For  other  cases,  see  Habeas 
Corpus,  Cent  Dig.  }S  6,  60,  50)^,  102-115; 
Dec  Dig.  U  6,  53,  111.*] 

5*  Other    Grounds    of    Brrqr    Without 
Merit. 
The  other  grounds  of  error  assigned  are 
without  merit. 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty;  L.  S.  Roan,  Judge. 

Habeas  corpus  proceedings  by  J.  R.  Lee 
against  R  A.  Wilkinson  for  custody  of  Theo- 
dore Lee  Wilkinson,  a  minor  child.  FroiQ  a 
Judgment  overruling  certiorari  to  a  judgment 
awarding  the  custody  of  the  child  to  the 
plaintiff,  defendant  brings  error.    Affirmed. 

Alonso  Field  and  Paul  L.  Llnds^,  both  of 
Atlanta,  for  plaintiff  in  error.  Hooper  Alex- 
ander and  J.  D.  Kllpatricky  both  of  Atlanta, 
for  defendant  in  error. 

HILL^  J.  This  is  a  habeas  corpus  pro- 
ceeding commenced  by  J.  B.  Lee,  the  great- 
grandfather of  Theodore  Lee  Wilkinson,  a 
minor  child  three  years  old^  to  recover  pos- 
session of  the  minor  from  his  father,  R.  A. 
Wilkinson.  The  plaintiff  in  error,  Wilkin- 
son, married  the  granddaughter  of  the  de- 
fendant In  error.  By  this  union  the  dbUd  in 
controversy  was  bom.  The  mother  died  sev- 
en hours  later.  After  the  funeral  of  the 
mother,  the  question  arose  as  to  what  should 
be  done  with  the  child.  There  is  a  conflict 
In  the  evidence,  but  the  preponderance  of  it 
is  to  the  effect  that  the  father,  the  plaintiff 
in  error,  being  consulted  al)out  the  disposi- 
tion of  the  child,  said,  in  substance,  to  the 
great-grandfather,  Lee,  that  he  "couldn't  Just 
give  the  child  away  like  a  puppy,*'  but  that 
he  might  take  the  child  and  keep  it  as  long 
as  he  and  his  wife  lived,  or  until  the  child 
was  21  years  old.  The'  plaintiff  in  error  In- 
sists that  the  child  was  left  as  a  temporary 
loan,  and  that  no  definite  contract  was  set 
forth.     This  old  couple  did  take  the  child, 
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cared  for  It,  and  paid  all  of  its  expenses,  of 
whatever  kind,  including  medical  bills,  etc. 
The  wife  of  Lee  was  not  related  to  the  chUd, 
she  being  a  second  wife;  bnt  the  evidence 
discloses  that  she  was  kind  and  attentive, 
and  loved  and  cared  for  the  child  as  a  moth- 
er. Some  time  after  the  death  of  his  wife, 
Wilkinson  moved  from  Henry  county,  wher^ 
he  had  lived  and  worked  around  in  various 
places,  and  in  the  neighborhood  where  the 
Lees  lived,  and  sometimes  for  the  Lees.  He 
was  frequently  a  visitor  at  the  Lee  home, 
and  seemed  fond  of  the  child.  He  was  per- 
mitted to  see  the  child  as  often  as  he  wish- 
ed, and  on  one  occasion  was  allowed  to  take 
the  child  away  from  the  Lee  home  to  a  pic- 
nia  Leave  to  take  the  child  to  his  home  for 
a  visit  shortly  thereafter  was  refused.  At 
one  time  Wilkinson  gave  Lee  $2  for  the  child, 
which  he  loaned  out  for  the  latter,  but  would 
never  accept  any  compensation  for  the  rear- 
ing or  expenses  of  the  child.  About  a  year 
before  the  bringing  of  the  present  action, 
Wilkinson,  the  father,  married  a  second  dme, 
and  his  wife  was  received  at  the  Lee  home 
on  the  same  terms  as  her  husband  had  been. 
No  claim  to  the  child  as  a  matter  of  right 
seems  to  have  been  asserted  by  Wilkinson; 
and  Mrs.  Lee  testified  that  on  one  occasion 
she  told  Wilkinson  she  had  heard  of  a 
threat  on  his  part  to  take  the  child  away, 
which  he  denied.  He  testified  that  he  made 
no  reply.  No  question  is  raised  in  the  rec- 
ord as  to  the  excellent  character  of  either 
party  to  the  case,  or  as  to  the  ability  of  ei- 
ther to  properly  raise,  maintain,  and  edu- 
cate the  child.  On  Sunday,  the  28th  day  of 
August,  1910,  the  day  previous  to  the  suing 
out  of  the  writ  of  habeas  corpus,  Wilkinson 
with  his  wife  came  on  a  visit  to  the  Lee 
home,  and  were  received  as  usual.  His  two 
brothers  came  in  a  buggy,  but  concealed 
themselves  in  the  woods  near  the  house, 
where  they  could  not  be  seen  by  the  Lees. 
The  Lees  and  the  Wilkinsons  sat  on  the  porch 
and  ate  watermelons.  A  little  later  Wilkin- 
son walked  out  in  the  yard  with  the  boy, 
then  about  three  years  old,  placed  him  in  a 
buggy  from  which  the  horse  had  never  been 
nnhitched.  Suddenly  and  without  any  ap- 
parent warning  he  drove  off  with  the  boy  at 
a  rapid  gait  His  wife,  seizing  her  hat, 
rushed  out  into  the  road  and  was  taken  in 
the  buggy  of  the  brothers  and  driven  rapid- 
ly away.  The  two  sons  of  Lee,  as  soon  as  a 
horse  could  be  hitched  to  a  buggy,  gave  pur- 
suit and  overtook  Wilkinson  about  two  miles 
from  the  Lee  home.  Being  called  on  by 
them  to  stop,  he  informed  the  Lees  he  had  a 
gun.  The  pursuit  was  there  abandoned,  and 
the  present  action  begun  the  next  day  before 
the  Hon.  J.  R.  George,  ordinary  of  De  Kalb 
county,  to  recover  possession  of  the  child  so 
taken.  The  trial  was  postponed  several 
times  at  the  instance  of  Wilkinson,  in  order 
to  allow  him  to  take  the  testimony  of  his 
mother,  who  was  unable  to  attend  court    A 


continuance  later,  In  order  to  take  the  tes- 
timony of  other  witnesses  as  to  Wilkii^on's 
good  character,  was  denied;  the  counsel  for 
Lee  stating  that  the  character  of  Wilkinson 
was  admitted  to  be  good.  The  court,  after 
hearing  all  the  testimony  in  the  case  and  ar- 
gument of  counsel,  awarded  the  custody  of 
the  child  to  the  plaintiff,  Lee.  To  this  Judg- 
ment Wilkinson  applied  for  a  writ  of  cer- 
tiorari to  the  superior  court  After  the  hear- 
ing ui>on  the  certiorari,  the  superior  court 
declined  to  interfere  with  the  Judgment  of 
the  ordinary,  and  the  present  writ  of  error 
was  sued  out,  excepting  to  the  Judgment  of 
the  superior  court 

[11  1.  A  father  is  entitled,  prima  facie,  to 
the  control  of  his  minor  child.  Civil  Code, 
9  3021.  But  parental  power  may  be  lost, 
among  other  ways,  "by  voluntary  contract, 
releasing  the  right  to  a  third  person,"  "or 
by  failure  of  the  father  to  provide  necessa- 
ries for  his  child."  Civil  Code,  S  3021 ;  Janes 
V.  Cleghom,  64  Ga.  9;  Bently  v.  Terry,  59 
Ga.  555,  27  Am.  Rep.  399;  Miller  v.  Wal- 
lace, T6  Ga.'  479,  2  Am.  St  Rep.  48 ;  Town- 
send  V.  Warren,  99  Ga.  105,  24  S.  B.  960; 
Lamar  v.  Harris,  117  Ga.  993,  44  S.  E.  866; 
Eaves  v.  Fears,  131  Ga.  820,  64  S.  E.  269. 
The  contract  releasing  the  right  to  the  pa- 
rental power  and  custody  of  a  child  must  be 
clear,  definite,  and  certain.  Miller  v.  Wal- 
lace, 76  Ga.  479  (c),  2  Am.  St.  Rep.  48.  The 
case  last  cited  relied  on  by  the  plaintiff  in 
error  makes  a  very  different  situation  from 
the  present.  In  that  case  Miller  was  as 
much  in  possession  of  the  child  as  the  grand- 
parents. And  the  court  says  of  Miller,  at 
page  488  of  76  Ga.  (2  Am.  St  Rep.  48),  that 
"he  never  at  any  time  assented  to  claims  set 
up  by  its  grandmother,  by  act  or  word,  to 
its  exclusive  custody  and  control,  but  al- 
ways, when  such  issues  were  raised,  denied 
her  authority  by  courteous  and  deferential 
conduct  and  language."  Here  the  reverse 
is  true.  The  stepgreat-grandmother  asserted 
the  right  In  her  husband  to  the  child,  and 
the  parent  said  nothing,  according  to  her  tes- 
timony. Wilkinson,  it  is  true,  denies  this; 
but  the  great  weight  of  evidence  was  with 
the  Lees,  that  neither  "by  act  or  word"  did 
Wilkinson  ever  assert  any  right  to  the  pow- 
er over  or  custody  of  the  child,  after  mak- 
ing the  contract,  until  the  Sunday  on  which 
he  abducted,  the  child.  See,  also,  Janes  v. 
Cleghom,  54  Ga.  13. 

[2]  2.  The  main  question  In  this  case  Is 
whether  there  was  a  contract  between  the 
father  of  the  child  and  the  great-grandfa- 
ther, and  whether  the  contract  was  suffi- 
ciently definite  that  by  its  terms  the  parental 
power  over  the  child  was  lost  by  the  father 
and  acquired  by  the  great-grandparent.  On 
the  question  of  the  existence  of  a  contract 
the  evidence  is  conflicting,  but  the  great  pre- 
ponderance of  it  is  in  favor  of  the  defend- 
ant in  error.  His  testimony,  corroborated  by 
a  number  of  witnesses,  was  to  the  effect  that 
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tlift  father  had  told  him,  when  the  child 
was  but  a  few  days  old,  that  he  might  take 
and  keep  it  as  long  as  he  and  his  wife  liv- 
ed, or  nntll  the  child  was  21  years  old.  The 
evidence  shows  that  the  great-grandparent 
did  take  and  keep  the  child  from  that  time 
nntil  it  was  three  years  old,  before  the  fa- 
ther asserted  any  positive  claim  of  right  to 
It  We  think  the  evidence  and  all  the  clr- 
comstances  of  the  case  were  sufficient  to  au- 
thorize the  ordinary  to  award  the  custody  of 
the  child  to  its  great-grandparents.  Nor  do 
we  think  the  superior  court  erred  in  refusing 
to  interfere  with  the  Judgment  of  the  court 
of  ordinary.  Townsend  v.  Warren,  99  Ga. 
105,  24  S.  E.  960;  Eaves  v.  Fears,  131  Ga. 
820,  64  S.  E.  269.  See  Moore  v.  Dozier,  128 
Ga.  93,  57  S.  E.  110.  The  contract  was  suf- 
ficiently definite  and  certain  to  be  enforced. 
According  to  the  contention  of  the  defendant 
in  error,  the  great-grandparent  was  to  have 
the  child  as  long  as  he  and  his  wife  lived, 
or  until  the  child  was  21  years  old.  If  this 
contract  be  proved  (and  the  preponderance 
of  the  evidence  is  to  that  effect),  then  the 
father  has  lost  his  power  over  and  control  of 
the  child  as  long  as  the  great-grandparent 
and  his  wife  live,  or  until  the  child  becomes 
21  years  old.  We  do  not  see  how  the  con- 
tract could  be  much  more  definite  or  specific. 

Nor  do  we  think  there  is  any  merit  in  the 
contention  of  the  plaintiff  in  error  that  the 
contract  is  unilateral  and  without  considera- 
tion. The  parent  gave  up  the  possession  of 
his  child,  with  his  right  of  power  and  con- 
trol, and,  on  the  other  hand,  the  great-grand- 
parent received  the  chUd  and  assumes  all 
the  responsibility  of  Its  maintenance,  edu- 
cation and  protection,  and  thus  stands  in 
loco  parentis;  and  such  a  contract  entered 
into  by  a  parent  and  great-grandparent  can- 
not be  said  to  be  unilateral  and  without  con- 
sideration. The  evidence  in  the  case  shows 
there  was  a  sufficient  consideration  to  sup- 
port the  contract  See  Eaves  t.  Fears,  su- 
pra. 

[S]  8.  One  ground  of  exception  taken  is 
that  the  ordinary,  pending  the  hearing  of  the 
main  Issue  of  the  case,  after  several  motions 
had  been  made  to  continue  the  case  and 
the  same  were  overruled,  awarded  the  tem- 
porary custody  of  the  minor  child  to  the 
great-grandparent  upon  his  giving  bond  for 
the  production  of  the  body  of  the  child  in 
court  It  is  insisted  that  this  action  on  the 
part  of  the  court  was  a  prejudgment  of  the 
case,  and  disqualified  the  court  from  passing 
a  final  Judgment  awarding  the.  child.  We 
do  not  so  consider.  At  the  conclusion  of  the 
entire  case,  the  ordinary  awarded  the  cus- 
tody of  the  child  to  its  great-grandparent 
and  the  Judgment  of  the  superior  court  was 
in  effect  the  same;  and  on  a  careful  review 
of  the  whole  case,  we  cannot  say  that  the 
temporary  awarding  of  the  custody  of  the 
child  to  the  great-grandparent  pendente  lite, 
is  cause  for  a  reversal  where,  upon  a  review 


of  the  entire  record,  the  final  Judgment  of 
the  court  of  ordinary  and  of  the  superior 
court  is  found  to  be  right 

[4]  4.  Error  Is  assigned  on  the  refusal  of 
the  court  to  sustain  a  demurrer  to  ine  trav- 
erse of  the  answer  to  the  writ  of  certiorari, 
and  a  motion  to  strike  exceptions  to  the 
same.  It  is  sufficient  to  say  that  technical 
pleadings  in  a  case  like  this  are  not  requir- 
ed. The  necessity  for  strict  technical 
pleadings  do  not  apply  to  habeas  corpus  pro- 
ceedings as  in  some  others.  As  Mr.  Justice 
Lumpkin  well  said  in  the  case  of  Robertson 
V.  Heath,  132  Ga.  313,  64  S.  E.  74:  "StUl  the 
rule  Is  not  arbitrary  or  inflexible  in  certain 
hearings.  On  the  subject  of  writs  of  habeas 
corpus  to  test  the  legality  of  the  detention  of 
one  deprived  of  his  liberty,  the  Penal  Code 
[1895]  I  1222,  provides  as  follows:  *If  the  re- 
turn denies  any  of  the  material  facts  stated 
in  the  petition,  or  alleges  others  upon  which 
issue  Is  taken,  the  Judge  hearing  the  return 
may,  in  a  summary  manner,  hear  testimony 
as  to  the  issue,  and  to  that  end  may  compel 
the  attendance  of  witnesses,  the  production 
of  papers,  or  may  adjourn  the  examination 
of  the  question,  or  exercise  any  other  power 
of  a  court  which  the  principles  of  Justice 
may  require.'  The  writ  is  also  used  as  a 
means  of  determining  the  custody  of  minor 
children.  The  presiding  Judge  often  has  to 
use  great  discretion  in  Judging  of  the  status 
of  parties  and  what  is  for  the  welfare  of 
the  child.  He  needs  all  the  light  he  can 
obtain  for  the  Just  and  faithful  discharge  of 
his  duty.  It  may  be  that  a  witness  Is  be- 
yond seas,  or  inaccessible,  or  for  other  rea- 
son cannot  be  put  upon  the  stand.  The  writ 
is  a  speedy  writ  The  proceeding  Is  sum- 
mary in  its  nature.  It  Is  a  Judicial  proceed- 
ing, and  to  be  conducted  in  an  orderly  man- 
ner as  such.  But  It  is  not  exactly  a  law- 
suit in  the  ordinary  sense  of  the  ternu 
Simmons  v.  Georgia  Iron  it  Coal  Co.,  117  Ga. 
309,  43  S.  B.  780,  61  L.  R.  A.  739.  To  delay 
its  hearing  until  a  witness  absent  from  the 
state  or  the  country  can  return,  or  until  in- 
terrogatories can  be  prepared,  notice  given, 
cross-questions  propounded  in  writing,  and 
conunlssion  forwarded  to  a  distant  state  or 
country  and  there  formally  executed,  might 
require  so  much  time  that  the  hearing  un- 
der the  writ  would  be  unreasonably  delayed. 
It  may  be  necessary  to  admit  an  affidavit,  or, 
In  default  of  it,  to  exclude  much  needed  light 
altogether.  Or  there  may  be  other  circum- 
stances rendering  the  use  of  affidavits  prop- 
er." In  habeas  corpus  cases  the  Judge  of  the 
superior  court  Is  vested  with  large  discre- 
tion, and  his  Judgment  in  such  cases  will 
not  be  interfered  with  by  this  court  unless 
it  is  manifestly  abused.  Bently  v.  Terry,  59 
Ga.  555  (4),  27  Am.  Rep.  399. 

[6]  5.  The  other  grounds  of  error  assigned 
are  without  merit. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 
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PALBIEB  6BICK  CO.  t.  WOODWARD  et  aL 

WOODWARD  et  aL  t.  PALMER  BRICK  CO. 

(SafireoM  Court  U  QeoriU.     Junt  IB^  1912.) 

(ByVUbu$  5y  the  Cowri.) 

1.  CORTSACIS  (I  lO*)— VaUDITT— MUTOAUTT. 

A  contract  la  not  unilateral  and  unenforce- 
able which  contains  mutual  obligationa  equally 
bindinf  on  both  iMurties  to  the  contract. 

[Ed.  Note.— For  other  caaea.  see  Contraeta, 
Cent  Dig.  if  21-40;    Dec  Dig.  |  10.*] 

2.  BIlNBS   AND    MINBBAX8   (i   56*>— LBASBB   IK 
GSNSBAI^— RXQUISITES    OF    CONT&AOT. 

A  contract  which  grants  to  one  of  the 
IMurtiea  thereto  the  use  and  occupation  of 
premises  for  a  definite  term,  with  the  right 
to  take  brick  clay  from  certain  land  of  the 
other  party  and  manufacture  the  same  into 
merchantable  brick,  for  a  valuable  considera- 
tion moving  from  the  other  party  thereto  dur- 
ing a  specified  term  of  years,  is  a  contract  of 
lease. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  166;   Dec.  Dig.  i  56.*] 

Z,  Mikes  and  MiNsaALS  (Si  62,  70*)— LdBASE 
-"Construction. 

Where  in  such  a  contract  it  is  provided 
that  the  lessee,  "the  said  brick  company,  [Is] 
to  have  the  exclusive  right  to  take  from  said 
land,  or  any  portion  thereof,  and  use,  in  the 
manufacture  of  brick,  such  amount  of  dirt  and 
day  as  they  may  see  proper,  for  the  said  pe- 
riod of  20  years,"  and  th^  said  brick  company 
shall  pay  "a  royalty  of  12^  cents  per  thousand 
for  all  merchantable  brica  manufactured  out 
of  the  day  taken  from  said  land  herein  leased, 
payments  to  be  made  as  follows:  Two  hundred 
and  fifty  dollars  cart,  and  $100  on  the  1st  day 
of  each  month  during  the  continuance  of  this 
lease;  but,  on  the  1st  day  of  January,  in  each 
year,  an  accounting  shall  be  had  between  the 
said  parties,  when  the  said  •  •  *  trustee, 
as  aforesaid,  shall  account  for  any  overpayment 
made,  and  the  •  •  •  brick  company  shall 
account  for  any  defidt  on  the  said  basis  of 
12^  cents  per  thousand  for  said  brick,  as 
aforesaid."    Meld: 

(a)  The  lessee  is  to  have  the  exclusive  right 
to  take  from  the  land,  or  any  portion  thereof, 
and  use  in  the  manufacture  of  brick,  all  day 
that  it  chooses  to  take  therefrom,  and  to  pay 
ultimately  for  the  clay  so  used  at  the  rate  of 
12%  cents  per  1,000  of  merchantable  brick 
manufactured  therefrom. 

(b)  The  payment  of  the  $100  per  month  is  to 
oontinue  regularly  as  a  minimum  alternative 
sum,  subject  to  be  reduced  if,  at  the  end  of 
each  year,  the  company  shows  on  an  account- 
ing that,  after  using  reasonable  diligence  in 
operating  the  clay  mine  and  brick  plant  under 
ordinary  conditions,  there  was  not  suffident 
day  mined  to  make  the  sum  of  $1,200  at  12% 
cents  per  1,000  merchantable  bricl^  and  in  that 
event  the  lessee  could  require  tne  lessor  to 
refund  the  overpayment. 

(c)  If  the  lessee,  after  operating  the  mioe 
and  brick  plant  as  stated  in  note  (b),  took  day 
from  the  mine  in  quantities  sufficient  to  make 
a  sum  in  excess  of  $1,200  during  the  year  pre- 
vious to  1st  day  of  January  in  each  year,  pend- 
ing the  lease,  as  to  which  the  accounting  was 
to  be  had,  the  lessor  had  the  right  to  demand 
and  receive  from  the  lessee  the  amount  of 
such  excess  on  the  basis  of  12%  oents  per 
1,000  merchantable  brick  manuiactured  out 
01  the  clay  so  taken. 

(d)  By  necessary  implication  the  lessee  is 
bound  to  exercise  reasonable  diligence  in  tak- 
ing day  from  the  mine  and  operating  the  brick 
plant,  or  else  is  liable  to  the  lessor  in  the  min- 


imum altematlTe  tarn  ti  $100  fixed   fn  the 
contract 

(e)  If  the  lessee  failed  to  exercise  reasonable 
diligence  in  mining  the  clay  and  operating  its 
brick  plant  in  the  manufacture  therefrom  of 
merchantable  brick,  or  declined  altogether  to 
mine  the  day  and  operate  its  plant  in  the  man- 
ufacture of  brick,  the  lessee  would  lose  its 
right  of  having  an  accounting  on  the  1st  day  of 
January  of  eadi  ysar.  and  would  be  little,  ab- 
solutely and  onconditioBally,  to  the  lesser  for 
the  $100  per  month  agreed  to  be  paid,  and  the 
latter  could  recover  of  the  former  such  pay- 
ments, or  deferred  payments,  with  interest 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  ||  178,  175-180,  192-197; 
Dec  Dig.  II 62,  70.*] 

4.   FiNDZNOB    or    AUDITOB  — >  SUTflOIBNOT    OV 

Evidence. 

There  being  ample  evidence  to  support  the 
findings  of  the  auditor  on  the  queiitions  of  fact, 
and  his  findings  of  law  being  in  accord  with 
the  rulings  herein  made,  the  judgment  of  the 
court  overruling  the  exceptions  of  law  and 
fact  to  the  auditor's  report  was  not  erroneous. 

Fish,  C.  J.,  and  Atkinson,  J.,  dissenting. 

I^ror  from  Superior  Court,  Fulton  Comity; 
Geo.  li.  Bell,  Judlge. 

Action  by  A.  P.  Woodward,  tnuitee^  and 
others,  against  the  Palmer  Briek  Company. 
Judgment  for  plalntiffa  Defendant  excepts, 
and  plaintiffs  file  a  cross-bill  of  exceptions. 
Judgment  afiSlrmed,  and  cross-bill  of  ezcep- 
tfons  dismissed. 

See,  also,  136  6a.  450,  69  S.  B.  827. 

The  petition  of  the  plaintiffs  against  the 
Palmer  Brick  Company  showed  substantially 
the  following  facts: 

In  1876  C.  Howell,  father  of  Catherine  S. 
Woodward,  conveyed  to  A.  P.  Woodward,  the 
husband  of  Catherine  S.  Woodward,  as  trus- 
tee for  his  wife  and  children,  300  acres  of 
land,  more  or  less,  in  Fulton  county,  situated 
on  and  near  the  Chattahoochee  river,  a  large 
portion  of  which  was  bottom  land,  valuable 
for  farming  purposes,  and  also  containing 
large  deposits  of  clay  suitable  for  making 
brick.  In  1896  negotiations  were  entered  in- 
to between  A.  P.  Woodward,  trustee,  and  the 
Collins  Brick  Company,  resulting  in  a  lease 
of  the  said  lands  by  said  trustee  to  said 
brick  company  for  a  term  of  20  years,  for 
the  purpose  of  establishing  thereon  a  brick 
manufacturing  plant  and  using  the  clay  for 
the  manufacture  of  brick.  Before  the  lease 
was  executed,  a  petition  was  filed  by  coun- 
sel for  the  brick  company  (who  was  paid  by 
the  trustee)  in  the  superior  court  of  Fulton 
county,  praying  an  order  of  the  court  author- 
izing the  trustee  to  make  the  lease.  Service 
was  perfected  on  the  beneficiaries,  and  a 
guardian  ad  litem  was  appointed  for  the 
minors.  The  order  of  the  court  authorizing 
the  lease  was  granted  on  the  17th  day  of 
September,  1896.  In  accordance  with  the  au- 
thority granted  by  the  order,  the  contract  of 
lease  (prepared  by  the  same  counsel)  was 
duly  executed  on  the  25th  day  of  September, 
1896,  the  material  portions  of  which  are  as 
follows: 
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••ms  memorananiB  of  agreement,  made 
and  entered  Into  this  25tti  day  of  September, 
1896,  between  iu  P.  Woodward,  as  trxurtee 
tor  bis  wife,  C^tbrnrine  S.  Woodward,  and 
ber  cbildren,  of  tbe  one  part,  and  Oolllns 
Brick  Company,  a  corporation,  of  said  conn- 
ly,  of  tbe  second  part,  wltneesetb  as  follows : 
Tbe  said  iu  P.  Woodward,  trnstee  as  afore- 
said, by  tbls  Instrmn^it  bereby  leasee  to  tbe 
said  Ck)lllns  Brick  Company,  for  tbe  term  of 
20  years  from  tbls  date,  tbe  certain  tracts  of 
land  bereln  described,  to  wit:  [Here  follows 
detailed  description  of  tracts  of  land  amount- 
ing to  200  acres,  more  or  less.]  Tbe  said 
Collins  Brick  Company  to  bave  tbe  exdn- 
dye  rlgbt  to  take  trom  said  land,  or  any  por- 
tion tbereof,  and  nse  In  tbe  mannfactore  of 
brick,  sncb  amonnt  of  dirt  and  day  as  tbey 
may  see  proper,  for  tbe  said  period  of  20 
yeara  Tbe  said  Collins  Brick  Comi>any  al- 
so to  baye  tbe  nse  of  sncb  part  or  parts  of 
said  land  as  may  be  necessary  for  tbe  pur- 
pose of  establisblng  a  brickyard  tbereon,  and 
building  sncb  sbeds  or  bouses,  tramways,  and 
roads,  and  digging  sncb  wells,  dltcbes,  and 
waterways,  as  may  be  necessary  for  tbe  car- 
rying on  of  said  business  of  making  brick, 
In  sncb  quantities  as  to  tbem  may  seem  prop- 
er, and  for  tbe  carrying  of  sncb  live  stock 
and  implements,  and  providing  quarters  for 
employes  as  may  be  necessary  in  tbe  con- 
duct of  said  business.  Tbe  said  Collins 
Brick  Company  sball  bave  tbe  further  rlgbt, 
by  themselves,  or  tbrougb  tbe  agency  of  oth- 
ers, to  build,  equip,  and  operate,  for  the 
carrying  on  of  said  brick  manufacturing  busi- 
ness, a  railroad,  of  such  gauge  as  may  to 
tbem  seem  proper,  from  such  point  on  the 
line  of  the  Western  St  Atlantic  Railroad  as 
may  be  most  accessible  and  convenient,  to 
and  across  tbe  property  herein  leased,  or 
such  portion  of  tbe  same  as  may  be  desirable 
or  needful,  with  full  right  of  way  for  the 
same,  and  tbe  privilege  of  changing  tbe  loca- 
tion of  the  tracks,  and  having  such  side 
tracks  and  terminals,  as  tbe  exigencies  of  tbe 
work  may  seem  to  demand.  And  the  said 
A.  P.  Woodward,  trustee  as  aforesaid,  fur- 
ther covenants  and  agrees,  without  further 
change  [charge?]  than  the  consideration  here- 
inafter expressed,  to  procure  for  tbe  said 
Collins  Brick  Company,  from  Nathan  Lyons, 
trustee,  etc.,  a  right  of  way  across  bis  prop- 
erty, lying  between  the  property  bereln  leas- 
ed and  the  right  of  way  of  the  Western  St 
Atlantic  Ballroad,  for  the  building,  equip- 
ping, and  operating  of  the  railroad  herein- 
above provided  for,  procuring  from  him  tbe 
same  right,  as  to  the  point  of  beginning,  etc, 
as  Is  provided  hereinabove  on  bis  own  land. 
It  Is  further  agreed  and  understood  that, 
for  tbe  rights  and  privileges  above  granted, 
the  said  Collins  Brick  Company  sball  pay  to 
the  said  A.  P.  Woodward,  trustee  as  afore- 
said, a  royalty  of  12^  cents  per  1,000 
for  all  merchantable  brick  manufactured  out 
of  the  clay  taken  from  said,  land  bereln  leas- 
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ed,  payments  to  be  mads  as  follows,  to  wit: 
Two  hundred  and  fifty  dollars  cash,  and 
$100  on  the  1st  day  of  each  month  during 
the  continuance  of  this  lease;  but  on  the  1st 
day  of  January  In  each  year  an  accounting 
shall  be  bad  between  the  said  parties,  when 
the  said  A  P.  Woodward,  trustee  as  afore- 
said, shall  account  for  any  overpayment 
made,  and  the  said  Collins  Brick  Company 
sball  account  for  any  deficit  on  the  said  ba- 
sis of  12^  cents  per  1,000  for  said  brick  as 
aforesaid.  It  is  further  understood  that  the 
said  Collins  BridL  Company  may  take  said 
clay  trom  any  one  or  more  parts  of  said 
land,  at  tbe  same  or  different  times,  and  may 
have  and  use  tbe  right  of  way  for  such  wag* 
on  roads  and  other  ways  as  may  be  neces- 
sary for  the  conduct  of  said  business.  This 
lease  Is  not  to  restrict  the  right  of  tbe  said 
A.  P.  Woodward,  trustee  as  aforesaid,  to  the 
use  of  tbe  farming  lands  of  said  property; 
but  the  right  of  tbe  said  Collins  Brick  Com- 
pany to  ingress  and  egress  is  not  to  be  inter- 
fered with  by  the  cultivation  thereof." 

The  brick  company  took  posisesslon  of  tbe 
leased  land,  and  began  to  mine  and  r^nove 
tbe  clay  and  to  manufacture  it  into  brick. 
In  1898  the  name  of  the  brick  company  was 
changed  to  Palmer  Brick  Company,  and  in 
July,  1899,  W.  D.  Palmer  sold  bis  stock  In 
the  Palmer  Brick  Company  and  ceased  to  be 
an  officer  or  stockholder  therein.  On  July 
5,  1899,  tbe  Palmer  Brick  Company  made  a 
contract  with  one  Lyons,  whereby  it  leased 
from  him  certain  land  adjoining  the  Wood- 
ward land,  for  the  purpose  of  mining  clay 
therefrom.  Tbe  clay  taken  from  tbe  Lyons 
land  was  moved  to  tbe  railroad  over  the 
Woodward  land.  Until  the  lease  of  the  Ly* 
ons  land,  the  monthly  payment  of  the  $100 
was  regular,  but  subsequently  became  irreg- 
ular, and  the  quantity  of  clay  mined  on  the 
Woodward  land  became  less,  until  tbe  brick 
company  ceased  to  mine  clay  and  manufac- 
ture brick  from  tbe  Woodward  land,  or  to 
pay  rent  therefor,  but  continued  to  occupy 
tbe  Woodward  land  for  the  purposes  jitated 
in  the  lease  contract,  other  than  mining  the 
day  and  manufacturing  tbe  same  into  brick, 
and,  while  retaining  possession  of  the  land, 
paid  no  rent  after  1904,  nor  until  the  filing 
of  this  suit  on  July  24,  1909.  Prior  to  1900 
rent  was  paid  as  it  became  due,  but  from 
that  time  until  1904  the  payments  were  ir- 
regular and  not  in  full. 

The  case  was  referred  to  an  auditor,  C.  tj. 
Pettigrew,  Esq.,  who,  after  bearing  the  cas^ 
made  bis  findings  both  on  questions  Of  law 
and  fact,  which  were  (generally)  In  favor  of 
the  plaintiffs.  To  the  auditor's  report  the 
defendant  filed  exceptions  to  findings  of  law 
and  fact,  on  various  grounds,  which  were 
overruled  by  the  court,  and  the  report  was 
confirmed  and  approved,  and  a  decree  enter- 
ed In  favor  of  the  plaintiffs  for  the  amount' 
tbe  auditor  found  to  be  due  by  tbe  defendant 
to  the  plaintiffs.    To  this  judgment  and  de- 
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cree  tbe  defendant  excepted,  and  the  plain-] 
tiffs  took  a  cross-bill  of  exceptions  to  certain 
mlingB. 

Mark  Holding  and  Madison  Bell,  both  of 
Atlanta,  for  plaintiff  in  error.  Dorsey, 
Brewster,  Howell  &  Heyman  and  H.  0.  Er- 
wln«  all  of  Atlanta,  for  defendants  in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
The  vital  issue  in  this  case  is  the  proper 
construction  to  be  given  to  the  contract 
which  ia  the  foundation  of  the  present  suit, 
and  which  is  set  out  in  the  facUi  above  re- 
cited. (1)  Is  it  a  unilateral  contract,  as 
contended,  and  not  enforceable?  (2)  If  it  is 
not  unilateral,  but  mutual,  does  it  create  a 
lease?  (3)  If  it  creates  a  lease,  what  is  the 
meaning  of  it,  and  what  are  the  rights  of 
the  parties  thereunder?  The  auditor  to 
whom  the  case  was  referred  in  the  court  be- 
low made  a  remarkably  clear  report,  finding 
for  the  plaintiffs  on  questions  of  law  and 
fact,  to  which  the  defendant  filed  exceptions. 
Some  of  these  exceptions  are  substantially 
as  follows:  That  this  contract,  while  called 
a  lease,  was  in  reality  a  sale  of  day  or  a 
license  to  mine  the  clay  upon  the  best  terms 
obtainable,  without  any  fixed  rental  by  the 
month  or  year;  that  there  was  no  right  of 
user  in  anything  granted,  and  no  contract 
to  pay  rent;  that  the  sale  of  the  clay  was 
the  real  consideration  of  the  contract,  and 
all  else  was  merely  incidental  to  it;  that 
the  day  that  was  sold  was  the  day  actually 
mined,  and  what  was  not  mined  was  not 
sold,  but  remained  the  property  of  the  es- 
tate ;  that  no  certain  amount  was  to  be  min- 
ed, but  what  was  mined  was  sold  at  the  rate 
of  12%  cents  per  1,000  brick  manufactured 
therefrom,  or  $1  per  car  of  day  suitable  for 
making  brick.  It  is  also  insisted  that  the 
contract  \b  unilateral  and  unenforceable; 
that  no  definite  amount  of  clay  was  sold; 
that,  in  order  to  sustain  the  contract,  the 
plaintiffs  must  have  agreed  to  sell  and  the 
defendant  to  take  a  certain  and  definite 
amount  of  day.  All  of  these  contentions 
were  argued  by  counsel  for  the  plaintiff  in 
error  with  mndi  ingenuity  and  skill;  but 
after  giving  the  case,  and  all  the  questions 
involved,  much  consideration  and  research, 
we  cannot  bring  ourselves  to  agree  with  the 
omdusions  reached  by  the  able  counsel  for 
the  plaintiffs  in  error. 

[1]  In  construing  a  contract,  the  intention 
of  the  parties  will  be  ascertained,  if  suffi- 
cient words  be  used  to  arrive  at  the  inten- 
tion ;  and  if  the  intention  be  dear,  and  con- 
travenes no  rule  of  law,  it  will  be  enforced. 
Civil  Code,  i  4266;  Fletcher  v.  Young,  69 
Ga.  582;  Maxwell  v.  Hoppie,  70  Ga.  160  (2). 
That  construction  should  be  given  to  a  con- 
tract which  will  uphold  and  make  it  valid 
and  legal,  rather  than  a  construction  which 
will  make  it  otherwise.  Civil  Code,  i  4268. 
Unless  there  are  mutual  promises  in  the 
<^«iitract  which  will  bind  both  parties,  it  may 


be  conceded  that  the  mere  promise  of  one 
of  the  parties  to  do  or  not  to  do  a  particular 
thing,  without  binding  both,  would  make  the 
contract  unilateral  and  unenforceable.  Han 
risen  v.  Wilson  Lumber  Co.,  119  Ga.  6  (3), 
45  S.  B.  730,  and  cases  dted:  1  Page  on 
Contracts,  1 17 ;  Swindell  v.  First  Nat  Bank, 
121  Ga.  714,  49  S.  E.  673;  Singer  v.  Grand 
Rapids  Match  Co..  117  Ga.  86,  43  S.  B.  755. 
But  where  there  is  a  mutuality  of  obliga- 
tions and  promises,  the  contract  is  enforcea- 
ble. The  issue  is  squarely  raised  in  this 
case.  There  is  no  middle  ground  that  can  be 
taken  in  the  construction  of  this  contract. 
The  plaintiff  in  error  insists  that  there  is 
nothing  in  the  contract  which  imposes  on  it 
the  obligation  to  take  day  from  the  premises 
with  which  to  make  brick,  nor  to  pay  any 
sum  to  the  defendant  in  error  unless  it  does 
so  take  and  use  clay  for  the  purpose  of  man- 
ufacturing brick.  Under  this  contract,  the 
plaintiff  in  error  is  bound  thereby,  either  to 
take  and  use  the  clay  located  on  the  premis- 
es, as  provided  in  the  contract,  or,  failing 
in  that,  to  pay  the  alternative  minimum 
sum  agreed  to  be  paid  monthly,  or  else  it 
is  not  so  bound.  If  it  is  so  bound,  and  the 
lessor  is  also  bound  by  his  covenants,  then 
the  contract  cannot  be  unilateral,  but  is  a 
bilateral  contract,  binding  on  both  the  plain- 
tiff and  the  defendant  alike.  Applying  the 
familiar  rules  of  construction  above  stated, 
we  are  dear  that  this  contract  is  a  mutual 
one,  equally  binding  upon  both  parties.  The 
contract  itsdf,  the  conduct  of  the  parties 
after  the  contract  was  first  executed,  and 
all  the  attendant  circumstances,  leave  little 
room  for  doubt  that  the  intention  of  the 
parties  was  that  both  should  be  bound  in 
the  manner  herein  contended  for.  Both  were 
bound  in  terms  of  the  contract.  The  plain- 
tiff gave  up  possession  of  his  land  and  the 
right  to  cultivate  the  portions  used  for  min- 
ing purposes,  or  to  mine  the  clay,  or  lease  it 
to  others  for  either  purpose.  He  was  get- 
ting, prior  to  the  contract,  an  income  of  $500 
annually  from  the  land  for  farming  purpos- 
es, and  all  of  these  things  he  relinquished 
to  the  defendant  for  the  purposes  stated  in 
the  contract  He  \b  still  out  of  possession, 
and  of  the  right  to  use  the  land  for  mining 
clay.  On  the  other  hand,  the  defendant  is 
in  possession,  and  those  under  whom  it  holds 
went  into  possession,  of  the  Umd  containing 
the  brick  day,  and  built  thereon  houses, 
wells,  ditches,  railroad,  and  other  improve- 
ments necessary  to  a  well-equipped  brick 
plant  For  several  years  it  paid,  and  the 
plaintiffs  received,  the  minimum  alternative 
sum  fixed  in  the  contract  without  protest 
It  is  still  in  possession  of  the  premises,  with- 
out any  offer  of  yielding  up  possession,  or  of 
paying  the  amount  stipulated  in  the  contract 
for  the  use  of  the  same.  We  are  clearly  of 
the  opinion  that  the  contract  is  mutual,  and 
binds  both  parties  thereto,  and  that  the  par- 
ties themselves  so  regarded  it  until  a  com- 
paratively recent  date. 
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[2]  2w  EQavlng  beld  that  the  contract  Is 
not  a  unilateral,  bat  a  mutual,  or  bilateral, 
(me,  we  pass  to  the  next  step  In  this  In- 
quiry, namely:  Does  the  contract  create  a 
lease?  The  Cflyil  Code,  <f  3690,  declares: 
''When  one  grants  to  another  an  estate  for 
years  out  of  his  own  estate,  reyersion  to 
himself,  it  is  usually  termed  a  lease.  It 
may  be  confined  to  a  particular  interest  in 
lands,  such  as  mining  or  agricultural,  in 
which  eyent  no  other  interest  passes.  If  no 
object  of  the  lease  is  stated,  the  mining  in- 
terest will  not  pass  unless  the  circumstances 
Justify  an  implication  of  such  an  intention 
in  the  parties."  In  Jones  on  Liandlord  & 
Tenant,  $  41,  it  is  said:  "Where  the  acts  of 
digging,  and  so  forth,  are  of  such  a  char- 
acter that  they  necessitate  an  actual  occupa- 
tion of  the  licenser's  land,  the  license  must 
be  in  writing  to  be  yalid,  as  the  transaction 
is  really  a  lease  of  the  premises  to  that  ex- 
tent Thus  the  right  to  mine  certain  land 
must  be  created  by  a  lease.  The  case  would 
be  no  different  than  if  the  piece  of  ground 
had  been  demised  for  cultivation  or  for  any 
other  purpose.  A  lease  may  not  only  confer 
upon  the  lessee  the  right  to  occupy  and  cul- 
tivate and  to  remove  the  products  of  culti- 
vation, but  it  may  confer  on  him  the  power 
to  occupy  and  remove  a  portion  of  that 
which  constitutes  the  land  itself.  Familiar 
and  common  examples  of  such  leases  are 
those  authorizing  the  lessee  to  quarry  and 
remove  stone,  to  open  mines  and  remove  min- 
erals, or  to  sink  wells  for  petroleum  and  nat- 
ural gas.  The  power  to  execute  leases  for 
such  purposes,  and  the  fact  that  the  instru- 
ment by  which  such  interest  in  land  is  grant- 
ed may  be  in  all  essential  particulars  a  lease, 
will  not  be  questioned."  And  in  cases  like 
the  present,  what  constitutes  a  lease  is  stat- 
ed in  27  Cyc.  690,  as  follows:  "It  is  an  es- 
tablished rule  of  law  that  whatsoever  words 
are  sufficient  to  explain  the  Intent  of  the 
parties  that  one  should  divest  himself  of  the 
property  and  the  other  come  into  it  for  a 
definite  time,  whether  they  are  In  the  form 
of  a  license,  covenant,  or  agreement,  will. 
In  the  construction  of  law,  amount  to  a  lease 
as  effectually  as  if  the  most  proi)er  and  per- 
tinent words  were  made  use  of  for  that  pur- 
pose." See,  also,  note  to  Bamsdall  v.  Brad- 
ford Gas  Co.,  225  Pa.  338,  74  Ati.  207,  26 
L.  R.  A.  (N.  S.)  614,  616.  And  see  Bouvier's 
Law  Diet,  title  "Lease."  By  the  very  terms 
of  the  contract  itself  the  estate  granted  is 
termed  a  lease.  It  provides  that  "the  said 
A.  P.  Woodward,  trustee  as  aforesaid,  hereby 
leases  to  the  said  Collins  Brick  Company,  for 
the  term  of  20  years  from  this  date,"  the 
lands  on  which  is  located  the  brick  clay.  The 
contract  then  defines  the  rights  of  the  lessee 
and  of  the  lessor,  binding  both  to  the  per- 
formance of  their  obligations. 

But  it  is  insisted  that  the  lessee  is  not 
bound  to  use  any  clay  from  the  leased  prem- 
nor  to  pay  any  rental  when  it  uses  no 


clay.  This  insistence  is  founded  on  two  ex- 
pressions in  the  lease  contract,  to  wit:  "The 
said  Brick  Company  to  take  from  said  landc 
or  any  portion  thereof,  and  use  in  the  manu- 
facture of  brick,  such  amount  of  dirt  and 
clay  as  they  see  proper  for  said  period  of 
20  years,"  and  ''The  said  Brick  Company 
shall  pay  a  royalty  of  12%  cents  per  1,000 
for  all  merchantable  brick  manufactured  out 
of  the  clay  taken  from  said  land  herein 
leased."  The  quoted  language  is  only  a  part 
of  the  contract  The  contract  is  to  be  con- 
strued as  a  whole,  and  not  from  one  or  two 
isolated  excerpts  from  it  If  it  be  conceded 
that  the  Brick  Company  is  not  bound  to  use 
any  clay,  nor  to  pay  anything  whether  it  has 
used  any  clay  or  not,  then  the  contention  of 
the  plaintiff  in  error  might  be  correct  But 
to  this  contention  we  cannot  agree.  We 
think  the  lessee  was  bound  to  exercise  rea- 
sonable diligence  in  using  clay,  and  in  sup- 
plying its  plant  with  a  sufficient  amount  of 
clay  to  meet  its  reasonable  requirements  un- 
der ordinarily  favorable  conditions.  Such 
was  evidently  the  intention  of  the  original 
parties  to  the  contract  and  they  provided 
against  Just  such  a  contingency  as  that  in- 
sisted upon  here.  There  was  to  be  in  any 
event,  whether  the  lessee  took  clay  or  did 
not  take  clay  from  the  mine,  a  payment  of 
$100  a  month,  not  for  the  term  the  lessees 
actually  did  take  clay  and  manufacture  the 
same  into  brick,  but  monthly  for  the  full 
term  of  20  years  from  the  date  of  the  lease. 
This  view  is  abundantly  sustained  by  the  au- 
thorities dted  to  that  effect  later  in  this 
opinion.  The  parties  to  the  contract  evi- 
dently estimated  that  the  amount  of  day 
mined  would  make  brick  and  yield  an  income 
to  the  lessor  of  at  least  $100  per  month; 
that  the  capacity  of  the  plant  and  mine 
would  yield  at  least  that  much  on  a  basis 
of  12%  cents  per  1,000  brick  manufactured 
from  the  clay  taken  from  the  leased  prem- 
ises, or  $1  per  car  of  clay  used  for  making 
brick,  and  the  contract  provides  that  that 
amount  used  shall  be  paid  by  the  lessee  to 
the  lessor  each  month  during  the  continua- 
tion of  the  lease,  and  at  the  end  of  each  12 
months  there  shall  be  an  accounting  between 
the  two.  In  the  accounting,  if  the  lessee 
shows  that  by  the  exercise  of  reasonable 
diligence  in  the  use  of  his  brick  plant  and 
in  mining  the  clay,  it  makes  brick  in  quanti- 
ties less  than  sT]d9icient  to  yield  the  lessor 
$1,200  annually  on  the  basis  of  12%  cents  on 
every  1,000  brick  made,  or  on  a  basis  of  $1 
for  every  car  load  of  clay  used,  then  the  les- 
see \b  to  have  a  reduction  accordingly;  but 
if  the  clay  used  on  the  above  basis  yields 
more  than  $1,200  annually,  according  to  the 
accounting,  then  the  lessor  is  to  have  the  ex- 
cess above  that  amount,  calculated  on  that 
basis. 

But  surely  it  was  never  in  the  contempla- 
tion of  the  parties  to  so  important  a  con 
tract  as  this  that  the  lessee  could  use  the 
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leased  premises,  wltb  houses,  wells,  railroad, 
and  all  the  other  priylleges  granted,  and  ar- 
bitrarily refuse  to  mine  the  day  for  the  pur- 
pose of  making  brick,  and  thus  defeat  the 
plaintlfTs  in  their  right  to  collect  any  of  the 
rent  at  all.  This  idea  is  negatived  by  the 
terms  of  the  contract  itself,  which  prorides 
that  the  $100  shall  be  paid  each  month  dur- 
ing the  continuance  of  the  lease  of  20  years. 
If  the  lessee  could  keep  i)ossession  of  the 
leased  premises  for  the  period  of  20  years 
with  its  entire  plant  thereon,  lease  all  ad- 
Joining  land  containing  brick  clay,  and  cre- 
ate a  monopoly  of  the  brick  business,  and 
thus  prevent  the  lessor  from  either  using  his 
own  day  or  getting  pay  for  his  leased  prem- 
ises, it  would  impute  to  the  original  parties 
to  ttie  contract  an  inconceiyable  amount  of 
stupidity.  It  would  be  unjust  and  unreason- 
able to  place  such  a  construction  upon  the 
contract  It  would  contravene  the  very  na- 
ture and  spirit  of  it,  as  manifest  by  the  in- 
strument itself,  and  by  the  conduct  of  the 
parties  for  several  years  after  the  execution 
of  the  lease.  The  $100  to  be  paid  monthly 
was  paid  regularly  and  promptly  from  the 
beginning  of  the  lease  until  the  year  1904, 
and  no  question  was  raised,  so  far  as  the 
record  dlsdoses,  of  the  construction  of  the 
contract  now  insisted  upon.  It  cannot  be 
that  under  the  contract  the  lessee  was  to  be 
allowed  to  hold  this  property  for  any  consid- 
erable length  of  time  without  making  any 
effort  to  mine  the  day  or  to  pay  the  lessor 
his  rent  Such  a  construction  would  deprive 
the  lessor  of  his  rent,  the  privilege  of  min- 
ing the  day  himself,  or  from  leasing  it  to 
others  for  that  or  any  other  purpose.  The 
law  does  not  sanction  such  an  absurdity,  or 
allow  sudi  an  injustice  to  be  done.  When 
premises  are  leased  for  a  certain  purpose, 
and  the  amount  of  rent  is  contingent  in  part 
upon  the  diligence  which  the  lessee  exercises 
in  the  operation  of  the  leased  premises,  the 
law  implies  such  reasonable  diligence.  In  2 
Snyder  on  Mines  a002)  i  1284,  it  is  said: 
"Gnie  lease  of  a  mine,  in  the  absence  of  cove- 
nants requiring  a  certain  amount  of  work, 
at  least  implies  that  the  lessee  wUl  work  the 
same  with  reasonable  diligence.  Thus,  where 
a  right  to  mine  coal  or  other  minerals  is 
granted  in  consideration  of  the  reservation 
of  a  certain  portion  of  the  product  to  the 
grantor,  the  law  implies  a  covenant  on  the 
part  of  the  grantee  to  work  the  mine  in  a 
proper  manner  and  with  reasonable  diligence, 
Bo  that  the  lessor  or  grantor  will  derive  the 
Income  which  both  parties  had  in  contempla- 
tion when  the  contract  was  entered  into." 
In  the  case  of  Hlller  v.  Ray,  59  Fla.  285, 
62  South.  023,  20  Ann.  Gas.  1162,  it  was 
held:  "Where  the  lessors  of  land  for  the 
qpeciflc  purpose  of  taking  therefrom  phos- 
phate rock  of  a  specified  character  and  vol- 
ume do  not  covenant  that  the  rock  actually 
exists  in  the  land,  and  the  lessees  do  not  cov- 
eoant  actually  to  find  the  rock  in  the  land. 


but  the  contract  contemplates  the  existence 
of  the  rock  and  a  search  for  it  by  the  lea- 
sees, there  is  an  implied  obligation  on  the 
lessees  to  make  due  and  reasonable  effort  to 
find  the  rock  in  the  land."  And  in  a  note  to 
the  above  case  in  20  Ann.  Cas.  at  page  1172, 
dting  a  number  of  authorities,  it  is  said: 
"Thus  it  has  been  held  that  where  a  lease 
provides  for  a  definite  rental  per  well  for 
each  gas  well  drilled,  and  the  lessee  fails  to 
perform  his  Implied  covenant  to  prosecute 
the  work  of  drilling  wells  with  reasonable 
diligence,  an  action  at  law  for  damages  is 
an  adequate  remedy,  and  an  action  in  equity 
for  the  cancellation  of  the  lease  wiU  not  lie." 
See,  also,  Venedoda  Oil  it  Gas  Oo.  v.  Rob- 
inson, 71  Ohio  St  302,  73  N.  B.  222,  104  Am. 
St  Rep.  773,  2  Ann.  Gas.  444. 

[S]  8.  From  what  has  been  said,  we  con- 
clude that  the  contract  under  review  created 
a  lease  of  the  land  described  therein  for 
mining  purposes  for  a  term  of  20  years. 
The  lessee  was  to  have  the  exclusive  right 
to  take  from  the  land,  or  any  portion  there- 
of, and  use  in  the  manufacture  of  bride,  all 
clay  that  it  chooses  to  take  ther^rom,  and 
to  pay  ultimately  for  the  day  so  used  at 
the  rate  ot  12%  cents  per  1,000  of  merdiant- 
able  brick  manufactured  therefrom,  or  at  the 
rate  of  $1  per  car  load  of  day  so  used.  The 
Brick  Gompany  was  to  pay  the  lessor  $250 
in  cash  and  $100  on  the  1st  day  of  each 
month  during  the  entire  continuance  of  the 
lease.  The  payment  of  the  $100  per  month 
was  to  continue  regularly  as  a  minimum  al- 
ternative sum,  subject  to  be  reduced  if,  at 
the  end  of  each  year,  the  company  shows 
on  accounting  that,  after  using  reasonable 
diligence  in  operating  the  day  mine  and 
brick  plant,  under  ordinary  conditions,  there 
was  not  suflident  clay  mined  at  12%  cents 
per  1,000  merchantable  brick,  or  at  $1  per 
car  load  of  clay  taken  and  used,  to  make  the 
sum  of  $1,200,  and,  in  that  event,  the  lessee 
could  require  the  lessor  to  refund  the  over- 
payment If  the  lessee,  the  Brick  Gompany, 
after  operating  the  mine  and  brick  plant  as 
above,  took  clay  in  quantities  suffident  to 
make  a  sum  in  excess  of  $1,200  during  the 
year  previous  to  the  1st  day  of  January  in 
each  year,  on  which  the  accounting  was  to 
be  had,  the  lessor  had  a  right  to  demand 
and  receive  from  the  lessee  the  amount  of 
such  excess  on  the  basis  of  12%  cents  per 
1,000  of  merchantable  brick  manufactured 
out  of  the  day  so  taken,  or  at  $1  per  car  load 
of  clay  so  taken  and  used.  We  hold,  fur- 
ther, that  if  the  Bride  Gompany  failed  to 
exercise  reasonable  diligence  in  mining  the 
clay  and  operating  its  brick  plant  by  the 
use  of  such  day  in  the  manufacture  of  mer- 
chantable brick,  or  declined  altogether  to 
mine  the  clay  and  operate  its  brick  plant 
therewith  in  the  manufacture  of  brick,  the 
lessee  would  lose  its  right  of  having  an  ac- 
counting on  the  first  day  of  each  year,  and 
would  be  liable  to  the  lessor  for  the  $100  ptf 
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montli  agreed  to-be  pai^,  absolutely  and  on- 
conditionally,  and  the  latter  oonld  recoTer 
«f  the  former  such  payments,  or  def^red 
payments,  witb  interest 

E4]  4.  There  b^ng  ample  eTidence  to  sap- 
port  the  findings  of  tho  auditor  on  the  Ques- 
tions of  fact,  and  his  rulings  of  Ifiw  being  in 
accord  with  thla  opinion,  the  trial  Judge  did 
not  err  in  overruling  the  exceptions  filed  to 
the  report  of  the  auditor. 

Judgment  afllrmed.  Cross-bill  of  ezcQ>- 
tions  dismissed. 

FISH,  C.  J.,  and  ATKINSON,  J.,  dis- 
sent LUMPKIN,  J.,  disqualified.  The  other 
Justices  concur. 

FISH,  a  J.,  and  ATKINSON,  J.  (dissent- 
ing). It  will  be  noted,  from  the  terms  of 
the  contract,  that  the  Bride  Company  did  not 
lease  the  land  for  aU  purposes,  as  the  owner 
reserved  the  right  to  the  use  of  the  farming 
lands,  provided  sudi  use  should  not  interfere 
with  the  Bride  Company's  right  of  ingress 
and  egress.  The  Brick  Company,  under  the 
contract  procured  the  exclusive  right  to  take 
from  the  land  **bvl<Ax  amount  of  dirt  and  clay 
as  they  may  see  proper"  for  a  given  time,  to 
be  used  in  the  manufacture  of  brick,  as  well 
as  the  right  to  use  such  parts  of  the  land  as 
might  be  necessary  for  establishing  a  bride- 
yard  thereon,  and  building  such  houses,  etc., 
as  might  be  necessary  for  the  carrying  on  of 
the  business  of  making  brick  "in  such  quan- 
tities as  to  them  may  seem  proper";  the 
Brick  Company  agreeing  to  pay  a  given  price 
per  1,000  "for  all  merchantable  brick  manu-* 
f actured  out  of  the  clay  taken  from  said  land." 
The  company  was  to  pay  down  a  given 
amount  in  cash  and  $100  on  the  1st  day  of 
each  month  for  a  specified  time;  but  on  the 
1st  day  of  January  in  eadi  year  thereafter 
an  accounting  should  be  had  between  the 
parties,  VFh&i  the  owner  of  the  land  should 
account  for  any  overpayments  made,  and  the 
Brick  Company  should  account  for  any  def- 
icit on  the  basis  of  the  price  stipulated  as 
royalty.  In  view  of  these  express  stipula- 
tions in  the  contract  there  was  no  implied 
obligation  on  the  part  of  the  Brick  Company 
to  use  reasonable  diligence  in  operating  the 
clay  mine  and  bric^  plant  under  ordinary 
conditions.  The  cardinal  rule  of  construc- 
tion of  contracts  1b  to  ascertain  the  intention 
of  the  parties.  If  that  Intention  be  clear, 
and  it  contravenes  no  rule  of  law,  and  suffi- 
cient words  be  used  to  arrive  at  the  Inten- 
tion, it  shall  be  enforced,  irrespective  of  all 
technical  or  arbitrary  rales  of  construction. 
Civil  Code,  t  4260.  Of  course,  the  whole 
contract  should  be  considered  in  arriving  at 
the  intention  of  the  parties,  and  all  parts  of 
the  instrument  should  be  construed  with  ref- 
erence to  each  other,  but  no  part  should  be 
discarded  or  ignored  if  such  a  course  can  be 
avoided;  and  in  the  absence  of  any  fraud, 
accident^  or  mistake,  the  instrument,  if  free 


from  ambiguity,  must  be  taken  as  written— 
in  other  words,  in  such  a  case  the  parties 
must  stand  or  fall  by  the  terms  of  the  wrlt^ 
ing. 

In  the  majority  opinion,  as  it  seems  to  us, 
no  force  whatever  is  given  to  the  terms  of 
the  contract  which  dearly  indicate  that  the 
Brick  Company  should  have  the  option  to  use 
sudi  amount  of  dirt  and  clay  from  the  land 
as  to  the  company  might  seem  proper.  While 
it  is  true  that  the  company  obligated  Itself 
to  pay  $100  on  the  1st  day  of  each  month, 
an  accounting  was  to  be  had  on  the  1st  day 
of  January  of  each  year  for  the  purpose  of 
ascertaining  whether  or  not  the  company 
had  paid  for  more  or  for  less  day  than  it 
had  used  during  the  preceding  12  months. 
It  it  had  paid  for  more  than  it  had  used, 
the  owner  of  the  land  was  to  repay  the  comr 
pany  the  overplus;  and  if  it  had  paid  for 
less  than  had  been  used,  the  company  was 
to  pay  the  deficit  Doubtless  the  very  reason 
for  having  such  an  accounting  was  that  the 
company  had  the  option,  under  the  express 
terms  of  the  contract  of  determining  how 
mudi  clay  should  be  taken  and  used  from 
the  land.  The  quotation  from  2  Snyder  on 
Mines,  1 1284,  used  In  the  opinion  of  the  ma- 
jority of  the  court  is  not  in  our  opinion,  ap- 
plicable to  the  contract  involved  in  the  case 
at  bar.  The  gist  of  that  quotation  is:  "The 
lease  of  a  mine,  in  the  absence  of  covenants 
requiring  a  certain  amount  of  work,  at  least 
implies  that  the  lessee  will  work  the  same 
with  reasonable  diligence."  While  it  Is  true 
that  the  contract  in  the  present  case  does 
not  contain  a  covenant  requiring  a  certain 
amount  of  work  to  be  done  in  mining  the 
clay,  there  are,  as  we  have  seen,  express  pro- 
visions to  the  effect  that  the  Brick  Company 
should  have  the  option  to  remove  ftom  the 
land  sudi  amount  of  clay  as  it  should  see 
proper,  and  to  .pay  for  the  amount  so  remov- 
ed a  given  price.  In  support  of  the  text  from 
Snyder  on  Mines,  quoted  in  the  majority 
opinion,  are  cited  the  following  cases:  Koch*s 
Appeal,  08  Pa.  4M;  Sharp  v.  Wright  28  Beav- 
an,  150;  Brainerd  v.  Arnold,  27  Conn.  617; 
Watson  V.  O'Hem,  6  Watts  (Pa.)  362.  In 
none  of  the  contracts  construed  in  these  cas- 
es, nor  in  any  other  case  dted  in  the  ma- 
jority opinion,  was  there  anything  indicating 
that  the  person  who  was  given  the  right  un- 
der the  contract  to  mine  the  coal  or  other 
mineral  had  the  option  or  discretion  of  de- 
termining the  quantity  of  the  mineral  that 
he  should  take  from  the  land.  In  the  case  in 
hand,  as  we  have  already  indicated,  the  con- 
tract dearly  expresses  all  of  the  obligations 
undertaken  by  the  Brick  Company,  and  there 
is  no  room  for  imposing  more  upon  it  by  Im- 
plication. The  intention  expressed  in  the  in- 
strument must  be  given  its  l^al  effect 

If,  however,  the  majority  of  the  court  are 
right  in  dedding  that  under  the  terms  of 
the  contract  the  Brick  Company  was  under 
an  implied  obligation  to  use  reasonable  dili- 
gence in  operating  the  clay  mine  and  brick 
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plant  under  ordinary  conditions  daring  tbe 
entire  lease,  then  we  are  of  opinion  that  the 
measure  of  damages  which  the  owner  of  the 
land  would  be  entitled  to  recover  of  the  Brick 
Company  for  failure  to  mine  the  day  and 
operate  its  brick  plant  would  not  be  $100 
per  month,  with  Interest  thereon.  The  ex- 
clusive right  given  to  the  Brick  Company  un- 
der the  contract  In  this  case  to  take  clay 
from  the  land  for  the  purpose  of  making 
brick  does  not  stand  upon  the  same  footing 
as,  say,  a  lease  by  the  owner  of  his  gristmill 
to  another  for  a  given  term;  the  rental  to  be 
paid  being  a  given  proportion  of  the  tolls. 
In  such  a  case.  If  the  lessee  should  imme- 
diately shut  down  the  mill  and  refuse  to 
operate  It  at  all  during  the  term,  the  lessor 
at  the  end  of  the  lease  would  merely  get 
back  his  mill  without  receiving  any  rental, 
and  would  therefore  have  a  right  of  action 
for  the  value  of  the  full  amount  of  what 
would  have  been  his  proportion  of  the  tolls, 
had  the  mill  been  operated  as  the  parties 
contemplated.  Where,  however,  a  right  to 
mine  minerals  is  granted  in  consideration  of 
the  reservation  of  a  certain  portion  of  the 
product  for  the  lessor,  and  the  lessee  wholly 
fails  to  operate  the  mine,  the  lessor,  at  the 
end  of  the  term,  would  still  have  the  min- 
erals which  the  lessee  had  failed  to  mine, 
and  therefore  the  lessor  would  not  be  en- 
titled to  get  back  all  of  his  ore  and  also  re- 
cover from  the  lessee  for  the  portion  of  It 
which  he  would  have  received,  had  the  lessee 
mined  it  alL  In  such  a  case,  as  to  the  pro- 
portion of  the  mineral  which  the  lessor 
would  have  received,  had  it  been  mined  as 
contemplated,  the  damages  which  he  would 
be  entitled  to  recover  would  be  the  difference 
between  Its  stipulated  price  and  its  value  in 
the  mine.    Lyon  v.  Miller,  24  Pa«  392. 
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SHAW  T.  CITY  OP  ATLANTA  (two  cases). 
(No8.  4,200,  4,201.) 

(Court  of  Appeals  of  Georgia.    July  10,  1912.) 

(SyllahuM  hf  the  Court.) 
1.  ComfEBOB  (I  OO^V—SuBJBors  of  Reoitla- 

TION— TkAFFIO    in    INTOXICA.TINQ    LilQUORS. 

Section  1537  of  the  Ck>de  of  Atlanta,  which 
prohibits  the  keeping  for  unlawful  sale  of  in- 
toxicating liquors  in  any  of  the  places  de- 
scribed in  the  section  is  not  invalid  as  being  an 
attempt  to  regulate  or  interfere  with  interstate 
commerce.  The  section  has  no  application  to 
the  keeping  of  intoxicating  liquors  by  a  car- 
rier while  engaged  in  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  IMg.  is  91-95;    Dec.  Dig.  8  «>.•] 

2.  COMMBBCE   (i  41*)— INTEBSTATB   SHIPlIKIfTS 

—Intoxicating  Liquobs. 

A  citizen  of  Atlanta,  who  has  ordered  in- 
toxicating liquors  to  be  shipped  to  that  city 
Id  interstate  commerce,  cannot  be  convicted  of 
a  violation  of  section  1537  of  the  Code  of  At- 
lanta nntU  after  the  contract  of  carriage  is 
completed  by  delivery  to  the  person  for  whom 


the  liquors  were  intended,  or  some  agent  au- 
thorized by  him  to  receive  the  same. 

[Ed.  Note.— For  other  cases,  see.  Commerce, 
Cent.  Dig.  H  80,  31;  Dec.  Dig.  §  41.*] 

3.   CoiOaBBCE  (§  41*)— INTSBSTATB   SHIPMENTS 

—Intoxicating  Liquobs. 

Where  intoxicating  liquors  are  brought  to 
Atlanta  in  interstate  commerce,  for  delivery  to 
a  resident  of  that  city,  who  pays  the  freight 
and  surrenders  the  bills  of  lading,  and  receives 
from  the  carrier  an  order  directed  to  its  agent 
for  the  delivery  of  the  Uquors,  the  contract  of 
carriage  is  ended,  and  tne  carrier  thereafter 
holds  the  goods  as  the  agent  of  the  person  en- 
titled to  receive  them;  and  if  such  person  in- 
tends to  use  the  liquors  for  the  purpose  of  un- 
lawful sale,  he  can  be  convicted  of  a  violation 
of  section  1537  of  the  Code  of  Atlanta,  even 
though  he  has  not  taken  the  liquors  from  the 
custody  of  the  carrier. 

[Ed.  Note^— For  other  cases,  see  Commerce, 
Cent  Dig.  §§  30,  31;   Dec.  Dig.  §  41.*] 

4.  Intoxicating  Liquobs  (S  140*)— Offens- 
es—Intebstate  Shipments. 

As  a  general  rule,  where  an  owner  of 
goods  delivers  them  to  a  common  carrier  in  one 
state,  consigned  to  his  own  order  in  another 
state,  with  direction  to  the  carrier  to  notify  a 
third  person  in  the  latter  state,  delivery  to  the 
carrier  is  delivery  to  the  consignee.  In  such  a 
case  the  title  remains  in  the  shipper,  and  the 
goods  are  subject  to  his  direction  and  control 
until  delivery  is  consummated  in  the  state  of 
destination. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  150;   Dec  Dig.  |  140.*] 

5.  Intoxicating  Liquors  (§  236*>— Criminal 
Pbosecutions— Sufficiency  of  Evidence. 

Where  a  bill  of  lading  issued  by  a  common 
carrier  calls  for  the  delivery  of  a  certain  pack- 
age said  to  contain  whisky,  and  a  package  is 
found  in  the  possession  of  the  carrier,  cor- 
responding in  number  and  weight  to  the  de- 
scription in  the  bill  of  lading,  and  having  there- 
on marks  indicating  that  it  contains  intoxicat- 
ing liquor,  a  prima  facie  case  is  made  out  that 
the  package  in  fact  contains  such  liquor. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {g  300-322;  Dec  Dig.  1 
235.*] 

Error  from  Superior  Court,  Fulton  (boun- 
ty;  Geo.  L.  Bell,  Judge. 

Dan  Shaw  was  convicted  of  violations  of 
an  ordinance  of  the  City  of  Atlanta,  and 
brings  error.  Affirmed  la  one  case,  and  re- 
versed in  tbe  otber. 

The  plaintiff  in  error  was  convicted  In 
two  cases  of  violating  the  provisions  of  an 
ordinance  of  the  city  of  Atlanta,  a  copy  of 
which  is  as  follows: 

"Any  person,  firm,  or  corporation  who 
shall  keep  for  unlawful  sale  in  any  store, 
house,  room,  office,  cellar,  stand,  booth,  stall, 
or  other  place,  or  shall  have  contained  for 
unlawful  sale  in  any  barrel,  keg,  can,  demi- 
john, or  other  package,  any  spirituous,  fer- 
mented, or  malt  liquors  for  such  sale,  shall 
on  conviction  be  punished  by  fine  not  exceed- 
ing five  hundred  dollars,  or  imprisonment 
not  exceeding  thirty  days,  or  labor  on  the 
public  works  for  not  exceeding  thirty  days, 
or.  In  the  discretion  of  said  recorder,  such 
offender  may  be  punished  by  a  fine  not  ex- 
ceeding five  hundred  dollars  and  imprison- 
ment not  exceeding  thirty  days,  or  by  fine 


•For  other  csmi  see  same  topic  and  section  NXJMBBB  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  IndtzM 
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not  ezoeedlng  five  hundred  dollars  and  labor 
on  the  public  works  for  not  exceeding  thirty 
days." 

Intoxicating  liquors  were  shipped  by 
freight  Arom  Chattanooga,  Tenn.,  from  R.  M. 
Rose,  consigned  to  his  order,  with  a  direc^ 
tion  in  the  bill  of  lading  to  notify  a  named 
person.  In  some  way,  not  disclosed  by  the 
record,  Shaw  came  into  possession  of  the 
bills  of  lading.  On  the  back  of  each  bill  was 
an  order,  signed  by  the  consignor,  to  deliver 

the  goods  to ;  the  name  of  the  person 

entitled  to  receive  them  not  being  filled  in 
by  the  consignor. 

In  case  No.  4,201  it  appears  that  Shaw 
was  in  possession  of  a  large  number  of 
these  bills  of  lading,  which  described  the 
goods,  shipped  as  whisky,  consigned  to  R. 
M.  Rose,  the  shipper,  "order  notify  Fred 
Walker."  It  does  not  appear  whether  Walk- 
er was  a  real  or  a  fictitious  person,  nor  does 
It  appear  how  Shaw  came  into  possession  of 
the  bills  of  lading.  He  employed  one  Cog- 
gins  to  receive  the  goods  for  him.  Coggins 
signed  his  own  name  in  the  blank  indorse- 
ment on  the  reverse  side  of  each  bill  of  lad- 
ing, and  presented  them  to  the  agent  of  the 
carrier  and  demanded  the  goods.  This  agent 
accepted  the  bills  of  lading  and  delivered  to 
Coggins  orders  upon  another  agent  of  the 
carrier  for  the  goods ;  these  orders  being  re- 
ferred to  in  the  record  as  "expense  bills." 
Coggins  delivered  the  expense  bills  to  Shaw. 
It  appears  that  in  the  carrier's  warehouse, 
and  in  a  place  called  the  "whisky  pen,"  there 
were  boxes  and  packages  corresponding  to 
those  described  in  the  bills  of  lading  and 
expense  bills;  each  of  the  packages  having 
marks  on  the  outside  indicating  that  it  con- 
tained intoxicating  liquors.  None  of  the 
packages  ever  came  into  the  actual  manual 
possession  of  either  Shaw  or  Coggins,  and 
none  of  them  were  ever  broken  to  ascertain 
if  they  in  fact  contained  intoxicating  liq- 
nors. 

In  case  No.  4,200  Shaw  was  arrested 
While  he  had  upon  his  person  17  bills  of  lad- 
ing such  as  are  described  above,  except  that 
the  order  was  to  "notify  Salesman's  Club." 
The  testimony  of  the  police  officer  indicates 
tbnt  there  la  probably  no  such  organization 
In  Atlanta  as  the  "Salesman's  Club."  If 
there  is,  Shaw  was  not  shown  to  have  any 
connection  with  it  While  on  the  way  to 
the  police  station  in  a  bug^y,  Shaw  surrep- 
titiously dropped  the  bills  of  lading  to  the 
ground.  The  police  officer  recovered  them, 
signed  bis  own  name  in  the  blank  indorse- 
ment on  the  back,  delivered  them  to  the 
carrier,  and  received  in  their  stead  "expense 
bills»"  upon  the  surrender  of  which  the  imck- 
ages  were  delivered  to  him.  When  broken 
open,  they  were  found  to  contain  intoxicat- 
ing liquor.  When  found  by  the  officer,  the 
goods,  had  but  shortly  arrived  from  Chat- 
tanooga, and  no  effort  had  been  made  to  ef- 
fectuate delivery  to  Shaw  or  to  any  one  for 


him.  The  delivery  of  the  packages  to  the 
officer  in  the  manner  above  pointed  out  was 
made  without  the  knowledge  or  consent  of 
Shaw. 

The  questions  presented  by  the  record  in 
each  of  the  two  cases  are:  (1)  Is  the  ordi- 
nance void,  as  being  an  unlawful  attempt 
to  interfere  with  interstate  commerce?  (2) 
Can  the  plaintiff  in  error,  on  the  facts  prov- 
ed, be  convicted  of  keeping  intoxicating  liq- 
uors for  the  purpose  of  unlawful  sale,  before 
obtaining  the  actual  custody  of  the  liquors? 
(3)  If  he  can,  is  the  evidence  otherwise  suf- 
ficient to  sustain  the  convictUni? 

John  A.  Boykin,  of  Atlanta,  for  plaintiff 
in  error.  Jas.  L.  Mayson  and  W.  D.  Elllis, 
Jr^  both  of  Atlanta,  for  defendant  in  error. 

POTTLE,  J.  [2]  Prior  to  the  passage  of 
the  act  of  Congress  known  as  the  "Wilson 
Act,"  the  right  of  a  citizen  of  one  state  to 
import  intoxicating  liquor  from  another 
state  and  sell  it  in  the  original  package  could 
not  be  taken  away  by  the  state.  Intoxicat- 
ing liquor  being  a  legitimate  subject  of  com- 
merce, the  police  power  of  the  state  did  not 
become  operative  until  after  the  original 
package  was  broken  and  the  contents  had 
become  intermingled  with  the  general  mass 
of  property  in  the  state.  The  right  to  sell 
"was  an  inseparable  incident  to  the  right  to 
import"  Bowman  v.  Chicago  Ry.  Co.,  125  U. 
S.  466,  8  Sup.  Ct  689,  1062,  81  L.  Ed.  700: 
Leisy  V.  Hardin,  135  U.  S.  100,  10  Sup.  Ct. 
681,  34  I/.  Ed.  128.  The  Wilson  act  provided 
that  intoxicating  liquors  shipped  in  inter- 
state commerce  from  one  state  to  another 
"should,  upon  arrival  in  a  state  or  territory, 
be  subject  to  the  operation  and  effect  of  the 
laws  of  such  state  or  territory."  It  was  at 
first  thought  and  was  so  held  by  several  of 
the  state  courts  that  this  language  of  the  act 
gave  the  states  the  right  to  legislate  the 
moment  the  shipment  arrived  at  the  state 
line;  but  the  Supreme  Court  of  the  United 
States  in  several  cases  distinctly  held  that  a 
shipment  of  intoxicating  liquors  moving  in 
Interstate  commerce  was  protected  from  ad- 
verse legislation  by  the  state,  under  its  po- 
lice power,  until  delivery  to  the  person  en- 
titled to  receive  it  Vance  v.  Yandercook 
Co.,  170  U.  S.  438,  18  Sup.  Ct  645,  42  L.  Ed. 
1100;  Rhodes  v.  Iowa,  170  U.  S.  412,  18  Sup. 
Ct  664,  42  L.  Ed.  1088;  American  Express 
Co.  V.  Iowa,  196  U.  S.  133,  25  Sup.  Ct  182, 
49  L.  Ed.  417. 

In  Heymann  y.  Southern  Ry.  Co.,  203  U. 
S.  270,  27  Sup.  Ct  104,  51  L.  Ed.  178,  7 
Ann.  Cas.  1130,  the  writ  of  error  was  sued 
out  to  test  the  correctness  of  a  decision  of 
the  Supreme  Court  of  Georgia,  reported  in 
118  6a.  616,  45  S.  B.  491.  The  Supreme 
Court  of  Georgia  held  that  although  the 
goods  had  not  been  delivered  to  the  con- 
signees, and  although  there  was  no  showing 
of  notice  to  them  from  the  carrier  of  the 
lapse  of  a  reasonable  time  for  the  consignees 


488 


7i  SOUTHBASTBRN  BBPOBTBB 


(6m. 


to  call  for  and  accept  delivery,  or  even  If 
by  the  local  law  such  notice  was  unnecessary, 
the  Interstate  transportation  ended  when  the 
goods  were  placed  in  the  carrier's  ware- 
house, and  the  carrier  was  thenceforward  li- 
able only  as  a  warehouseman,  and  the  goods 
ceased  to  be  under  the  shelter  of  the  inter- 
state commerce  dause  of  the  Constitution. 
This  conclusion  was  based  upon  the  theory 
that  the  goods  must  be  considered  as  having 
arrived,  within  the  meaning  of  the  Wilson 
Act  (Act  Aug.  8,  1890,  c.  728,  26  Stat  813 
[U.  S.  Ck>mp.  St  1901,  p.  3177])>  when  they 
were  warehoused  by  the  carrier.  The  Su- 
preme Coxxrt  of  the  United  States  reversed 
the  Judgm^it  of  the  Supreme  Court  of 
Georgia,  and  announced  its  ruling  as  fol- 
lows: "As  the  general  principle  la  that  goods 
moving  in  Interstate  commerce  cease  to  be 
such  coDunerce  only  after  delivery  and  sale 
In  the  original  package,  and  as  the  settled 
rule  is  that  the  Wilson  law  was  not  an  ab- 
dication of  the  power  of  Congress  to  regulate 
interstate  conuneroe,  since  that  law  simply 
aftects  an  incident  of  such  commerce  by  al- 
lowing the  state  power  to  attach  after  de- 
livery and  before  sale,  we  are  not  concerned 
with  whether,  under  the  law  of  any  particu- 
lar state,  the  liability  of  a  railroad  company 
as  carrier  ceases  and  becomes  that  of  a 
warehouseman  on  the  goods  reaching  their 
ultimate  destination,  before  notice  and  be- 
fore the  expiration  of  a  reasonable  time  for 
the  consignee  to  receive  the  goods  from  the 
carrier.  For,  whatever  may  be  the  diver- 
gent legal  rules  in  the  several  states  con- 
cerning the  precise  time  when  the  liability 
of  a  carrier,  as  such,  in  respect  to  the  car- 
riage of  goods,  ends,  they  cannot  affect  the 
general  principle  as  to  when  an  interstate 
shipment  ceases  to  be  under  the  protection  of 
the  commerce  clause  of  the  Constitution,  and 
thereby  comes  under  the  control  of  the  state 
authority."  In  the  course  of  the  opinion  the 
court  took  occasion  to  say  that  it  did  not 
holdt  and  that  the  court  was  not  called  upon 
to  decide^  if  the  goods,  after  arrival  at  the 
point  of  destination,  and  after  notice  and 
full  opportunity  to  receive  them,  are  "de- 
signedly left  in  the  hands  of  the  carrier  for 
an  unreasonable  time,  that  sudi  conduct  on 
the  part  of  the  consignee  •  might  not  jnstitJ^, 
if  affirmatively  alleged  and  proven,  the  hold- 
ing that  goods  so  dealt  with  have  come  un- 
der the  operation  of  the  Wilson  act,  because 
constructively  delivered." 

A  careful  examination  of  the  various  de- 
cisions of  the  Supreme  Court  of  the  United 
States  upon  the  subject  will  conclusively 
show  that  the  Wilson  act  did  not  affect  the 
right  of  an  importer  to  ship  intoxicating 
UQUors  in  interstate  commerce,  nor  the  right 
•f  the  purchaser  to  receive  them,  and  that 
Um  only  effect  of  the  Wilson  act  was  to 
permit  the  state  to  which  the  goods  were  con- 
signed to  legislate  under  its  police  pow^ 
upon  the  subject  after  the  contract  of  car- 
riage had  ceased  and  the  goods  had  been 


delivered  to  the  person  entitled  to  receive 
them.  Some  of  the  state  courts  have  held 
that  interstate  commerce  does  not  cease  and 
transportation  is  not  ended  until  the  goods 
are  actually  delivered  at  the  home  of  the 
person  entitled  to  receive  them  in  the  state 
to  which  they  are  shipped.  The  Supreme 
Court  of  Maine  announced  this  rule  as  being 
applicable  in  a  case  where  a  C.  0.  D.  ship- 
ment wag  made  by  express,  directed  to  the 
consignee^  at  his  residence.  In  Oklahoma, 
however,  the  same  rule  was  announced  in 
the  case  of  a  shipmetit  by  flreight  without 
any  direction  to  deliver  at  any  particular 
address.  High  v.  State,  2  Okl.  Or.  161,  101 
Pac.  115,  28  L.  R.  A.  (N.  S.)  162;  Moreland 
V.  State,  2  OkL  Or.  237,  101  Pac.  138;  Hud- 
son V.  State,  2  Okl.  Or.  176,  101  Pac  275. 
In  State  v.  Bighteen  Casks  of  Beer,  24  OkL 
786,  104  Pac.  1093,  25  L.  B.  A.  (N.  S.)  492, 
the  Supreme  Court  of  Oklahoma  held  that, 
where  a  bill  of  lading  had  been  surrendered 
by  the  consignee  and  the  freight  paid,  intox- 
icating liquors  were  subject  to  the  state  law, 
notwithstanding  the  Uquors  were  left  on  the 
premises  of  the  carrier.  It  was  accordingly 
ruled  that,  where  it  appeared  that  the  con- 
signee Intended  to  sell  such  liquors  contrary 
to  the  laws  of  the  state,  they  were  subject 
to  seilzure  and  confiscation  under  the  state 
law,  notwithstanding  they  had  not  been  tak- 
en from  the  carrier's  premises.  In  State  v. 
Intoxicating  Liquors,  102  Me.  206,  66  AtL 
393,  11  L.  R.  A.  (N.  S.)  550,  it  was  held  that 
the  interstate  commerce  transportation  was 
not  ended,  in  the  absence  of  a  eq;>ecial  con- 
tract to  the  contrary,  until  the  freight  was 
transported  to  the  carrier's  warehouse  and 
there  removed  from  the  car.  In  ^Gord  v. 
State,  2  OkL  Cr.  214,  101  Pac  280,  the  ac- 
cused was  convicted  of  unlawfully  having  in 
his  possession  certain  intoxicating  liquors 
with  the  intention  of  selling  the  same  in  vio- 
lation of  the  state  prohibition  law.  It  ap- 
peared that  five  barrels  of  beer  were  shipped 
in  interstate  commerce,  consigned  to  the  de- 
fendant, who  sent  a  dray  to  the  carrier's 
depot  and  had  the  beer  unloaded  from  the 
car  onto  the  dray.  While  on  the  dray  they 
were  seized  by  the  sheriff,  and  the  arrest  of 
the  defendant  followed.  The  Judgment  of 
conviction  was  reversed,  and  it  was  held 
that  the  section  of  the  statute  which  pro- 
hibited the  having  in  possession  of  intoxicat- 
ing liquors  with  the  intention  of  violating 
any  of  the  provisions  of  the  section  had  no 
application  to  an  Interstate  shipment,  until 
there  had  been  a  delivery  of  the  liquors  at 
their  destination. 

[3]  We  are  not  prepared  to  go  to  the  ex- 
tent to  which  the  Oklahoma  court  has  gone^ 
that  an  interstate  shipment  of  intoxicating 
liquors  will  be  protected  against  adverse 
state  legislation  until  actual  delivery  at  the 
home  or  place  of  business  of  the  person  en- 
titled to  receive  it  It  is  protected  until  de- 
livery to  such  person*  but  delivery  may  be 
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eonsammated  as  well  at  the  warehouse  of 
tlie  carrier  as  elsewJiere.  Certainly  in  a  case 
where  the  bill  of  lading  is  sunendered  and 
the  freight  paid,  and  an  order  issued  for  the 
delivery  of  the  goods,  and  the  liquors  are 
thereafter  held  for  the  holder  of  th^  order, 
this  would  in  law  amount  to  delivery,  aud 
the  interstate  transportation  would  be  ended, 
even  though  the  goods  be  left  in  the  actual 
custody  of  the  carrier.  In  such  a  case  the 
carrier  would  simply  be  the  agent  of  the 
person  entitled  to  receive  the  goods,  holding 
them  subject  to  his  order.  The  general  rule 
is  that  if  goods  be  left  in  the  hands  of  the 
carrier  at  the  place  of  destination,  after  no- 
tice to  the  consignee  of  their  arrival,  and  a 
sufficient  length  of  time  has  elapsed  aft^ 
receipt  of  notice  to  enable  him  to  -take  them 
from  its  possession*  the  relation  of  the  car* 
rier  to  the  goods  is  that  of  warehouseman, 
and  not  that  of  carrier.  1  WoUen  &  Thorn- 
ton, Law  of  Intoxicating  Liquors^  I  204; 
Hutchinson,  Garners  (3d  Ed.)  §  76a 

There  can  be  no  doubt  that  if  the  perpon 
to  whoih  intoodcating  liquors  are  shipped  in 
this  state  in  interstate  commerce,  by  agree- 
ment with  the  carrier,  stores  them  in  the 
carrier's  warehouse  and  keeps  them  there 
for  the  purpose  of  unlawfol  sale,  he  would 
be  subject  to  conviction  under  an  ordinance 
such  as  that  involved  in  this  case.  Stradley 
V.  Atlanta,  7  Ga.  App.  441,  07  8.  IL 107.  Such 
is  the  distinct  intimation  of  the  Supreme 
Court  of  the  United  States  in  one  of  the 
cases  above  referred  to.  In  such  a  case  it  is 
also  clear  that  the  agent  of  the  carrier  and 
every  other  person  who  colludes  with  the 
owner  to  violate  the  law  would  be  equally 
guilty.  In  this  connection  the  remarks  of 
the  Supreme  Court  of  the  United  States  in 
reference  to  the  conduct  of  the  carrier  han- 
dling interstate  commerce  shipments  of  in- 
toxicating liquors,  in  the  case  of  Adams  Ex- 
press Co.  V.  Kaitucky,  206  U.  8.  129,  27  Sup. 
Ct.  606,  51  L.  Bd.  967,  are  pertinent  We 
therefore  conclude  that  the  evld«ace  in  ease 
No.  4,201  was  sufficient  to  show  that  delivery 
was  consummated,  that  the  contract  of  car- 
riage was  ended,  and  that  the  agent  of  the 
carrier  held  the  goods  as  agent  for  the  true 
owner.  The  evidence  was  sufficient  to  av- 
thorize  a  finding  that  the  plaintiff  In  error 
was  the  owner  of  the  goods,  and  tfiat  Cog- 
gins  had  receipted  for  them  as  his  agent,  and 
the  circumstances  were  sufficient  to  authorize 
the  finding  that  the  goods  were  being  held 
for  the  purpose  of  unlawful  sale. 

[61  It  \a  contended  that,  inasmuch  as  there 
was  no  proof  as  to  the  actual  contents  of 
the  packages,  the  recorder  was  not  author- 
ized to  find  that  they  contained  intoxicants. 
The  bills  of  lading  called  for  whisky,  and 
packages  corresponding  to  the  description  in 
the  Mils  of  lading  wer6  found  in  the  car- 
rier's warehouse,  in  a  portion  thereof  called 
the  ''whisky  pen,*'  and  set  apart  and  used 
for  the  storage  of  intoxicating  liquors.    The 


packages  all  had  marks  on  them  indicating 
that  the  contents  were  intoxicating  liquors. 
This  was  sufficient  to  authorize  a  finding 
that  the  packages  did  in  fact  contain  in- 
toxicating liquors,  and  to  cast  the  burden 
on  the  accused  to  show  that  they  did  not 
See  Tompkins  v.  State,  2  Ga.  App.  639,  58 
S.  B.  UU. 

[11  The  point  that  the  ordinance  is  un- 
constitutional is  entirely  without  merit 
Courts  are  inclined  to  so  construe  a  law 
as  to  uphold  its  constitutlouality.  There  is 
nothing  in  the  ordinance  which  on  its  face 
appears  to  interfere  in  any  way  with  inter- 
state commerce.  It  cannot,  therefore,  be 
held  to  be  void  on  its  face.  The  presumption 
is  that  the  dty  authorities  did  not  intend 
the  ordinance  to  apply  to  interstate  ship- 
ments untU  after  the  contract  of  carriage 
had  ended.  Where  it  appears  that  the  goods 
are  still  under  the  shelter  of  the  interstate 
commerce  clause  of  the  Constitution  of  the 
United  States,  it  will  be  held  that  the  city 
ordinance  of  Atlanta  has  no  application. 
We  therefore  think  that  the  conviction  of 
the  plaintiff  in  error  in  case  No.  4,201  was 
authorized,  and  that  the  Judge  of  the  super- 
ior court  did  not  abuse  his  discretion  in 
overruling  the  certiorart 

[4]  In  case  No.  4,200  a  different  conclu- 
sion must  be  reached.  The  liquors  had  never 
been  actually  or  constructively  delivered  to 
the  plaintiff  in  error.  The  general  rule  that 
delivery  to  .the  carrier  is  delivery  to  the  per- 
son for  whom  they  were  intended  has  no 
application  to  this  case.  The  goods  were 
consigned  to  R.  M.  Rose,  the  shipper.  Pre- 
sumptively, therefore,  delivery  to  the  car- 
rier was  delivery  to  Rose.  The  title  remain- 
ed in  Rose  until  an  actual  sale,  consummat- 
ed by  delivery  at  destination.  The  order  on 
the  biU  of  lading  to  notify  a  named  person 
does  not  change  this  presumption.  The  ef- 
fect of  this  order  was  simply  to  ship  goods 
to  Atlanta  for  Rose,  the  consignor,  and  in 
care  of  the  person  to  be  notified.  This  per- 
son was  the  agent  of  Rose.  See,  in  this  con- 
nection, Raleigh  Ry,  Co.  v.  Lowe,  101  Ga. 
320,  381;  28  S.  E.  867;  American  Nati.  Bank 
V.  Lee,  124  Oa.  863,  53  S.  E.  268;  Fla.  Central 
A  P.  R.  Co.  V.  Berry,  116  Ga.  19,  42  S.  E.  371; 
Hutdiinson,  Oarriera  (3d  Ed.)  |  187.  If  di- 
rection had  been  given  to  the  carrier  by 
Rose  upon  the  back  of  the  bill  of  lading  to 
deliver  the  goods  to  a  named  person,  the  rule 
might  be  different;  for  such  an  indorsement 
would  be  valid  and  a  sufficient  assignment 
of  the  bill  of  lading  to  the  person  named. 
Allen  T.  Farmers  Natl.  Bank,  129  Ga.  748, 
59  S.  E.  813.  Of  course,  there  might  be  an 
actual  agreement  between  the  shipper  and 
the  carrier  to  deliver  the  ^oods  to  a  named 
person,  er  there  might  be  an  understanding 
or  arrangement  under  which  delivery  to  the 
carrier  would  be  held  to  be  delivery  to  the 
person  at  destination,  notwithstanding  a 
form  of  bill  of  lading  or  receipt  might  be 
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used  BQch  as  was  employed  in  the  present 
case;  bat  here  there  Is  no  evidence  of  any 
agreement  or  arrangement  different  from 
that  a]K>earlng  from  the  bill  of  lading.  The 
case,  so  far  as  appears  from  the  evidence, 
is  simply  one  where  Rose  shipped  intoxicat- 
ing llqnors  from  Chattanooga  to  himself  in 
Atlanta,  in  care  of  a  person  whose  name 
appeared  in  the  bill  of  lading,  with  direction 
to  deliver  the  shipment  to  som^  person  not 
named.  This  direction  was  not  valid,  and 
onght  to  have  been  ignored  by  the  carrier. 
As  between  Rose  and  the  carrier,  delivery 
would  be  made  at  the  peril  of  the  carrier, 
and  if  the  agent  of  the  carrier  did  make 
snch  delivery,  knowing  that  the  goods  were 
to  be  used  for  an  nnlawfol  purpose,  or  had 
reasonable  grounds  to  suspect  it,  it  is  not 
at  all  certain  that  the  agent  would  not  be 
equally  guilty  with  the  person  who  received 
them  and  the  person  who  ultimately  intend- 
ed to  sell  them. 

Under  the  fticts  as  disclosed  by  this  rec- 
ord, the  goods  were  still  in  the  hands  of  the 
carrier,  in  interstate  commerce,  when  de- 
livered to  the  police  officer.  The  contract 
of  carriage  had  not  been  completed,  and  de- 
livery was  made  to  the  officer  without  au- 
thority of  law  and  without  the  knowledge  or 
consent  of  the  consignor,  Rose,  or  of  any 
person  to  whom  delivery  was  intended. 
E^ven  if  possession  of  the  bills  of  lading  by 
Shaw  was  sufficient  to  authorize  a  finding 
that  the  liquors  were  intended  for  him,  he 
did  not  consent  for  delivery  to  be  made  to 
the  police  officer;  nor  could  he  be  said  to 
have  had  the  liquors  in  his  possession  at 
all,  for  any  purpose.  The  carrier  was  not 
his  agent,  and  until  the  contract  of  carriage 
had  ended,  and  as  long  as  the  goods  were  in 
Interstate  commerce,  the  plaintiff  in  error 
could  not  be  said  to  have  had  such  dominion 
or  control  over  them,  ^ther  by  himself  or 
by  his  agent,  as  would  authorize  his  con- 
viction for  keeping  them  on  hand  for  un- 
lawful sale.  It  may  be  that  he  intended  to 
get  possesion  of  them  for  the  purpose  of 
selling  them  illegally;  but  mere  preparation 
to  commit  a  crime  is  no  offense.  He  could 
no  more  be  convicted  than  could  one  be  said 
to  be  guilty  of  murder  because  he  had  a 
loaded  gun  and  had  indicated  his  Intention 
to  take  human  life. 

It  has  been  suggested  that,  while  the  in- 
terstate commerce  clause  of  the  federal  Con- 
stitution will  protect  an  Interstate  shipment 
of  intoxicating  liquors,  and  forbids  the 
state's  seizing  them  or  doing  any  other  act 
which  would  prevent  or  unduly  hamper  the 
Interstate  transportation  of  the  goods,  yet 
at  the  same  time  the  state  may  penalize  any 
person  who  orders  such  goods  to  use  them 
for  an  unlawful  purpose.  In  our  opinion 
tiiii  Is  entirely  too  narrow  a  view  of  the  in- 
terstate commerce  clause  of  the  federal  Con- 
■tltationt  ag  constmed  and  applied  by  the 


Supreme  Court  of  the  United  States.  If  the 
state  could  say  to  one  of  its  citizens,  "You 
may  order  liquors  to  be  shipped  to  you  In 
interstate  commerce  as  often  and  as  freely 
as  you  please,  because  you  are  protected  by 
the  federal  Constitution,  but  at  the  same 
time  we  will  seize  your  person  and  thus  pre- 
vent you  from  receiving  the  shipment,'*  it  is 
clear  that  interstate  commerce  in  intoxicat- 
ing liquors  could  be  totally  destroyed.  The 
interstate  commerce  clause  of  the  federal 
Constitution  not  only  protects  interstate 
shipments,  but  it  protects  the  person  to 
whom  the  goods  are  shipped,  and  it  protectis 
the  carrier  until  the  contract  of  carriage  is 
ended  and  the  person  for  whom  they  are  in- 
toided  gets  possession  of  the  goods,  either 
himself  or  through  an  agent  The  Supreme 
Court  of  the  United  States  has  repeatedly 
expressed  sympathy  with  the  efforts  of  the 
states  to  prevent  traffic  in  intoxicating  liq- 
uors, but  at  the  same  time  it  has  uniformly 
held  that,  b^Lng  a  subject  of  interstate  com- 
merce, they  are  beyond  the  power  of  the 
state,  except  in  so  far  as  the  right  to  legis- 
late has  been  granted  by  Congress,  under 
and  in  pursuance  of  the  Constitution  of  the 
United  States. 

The  records  before  us  disclose  a  practice 
participated  in  by  the  carriers  which  is  to  be 
condemned,  and  which  we  may  say,  in  pass- 
ing, is  a  very  dangerous  one  for  the  agents 
of  the  carriers  who  participate  in  it  It 
seems  that  it  has  been  the  practice  among 
some  of  the  carriers  to  tf  ect  a  constructive 
delivery  of  intoxicating  liquors  to  citizens  of 
Atlanta  who  have  ordered  them,  and  to  re- 
tain actual  possession  of  the  liquors  for  the 
benefit  of  such  persons,  permitting  them  to 
take  possession  of  the  liquors  as  they  need- 
ed them  from  time  to  time.  When  a  carri^ 
ceases  the  legitimate  business  of  transpor- 
tation of  intoxicating  Uquors,  and  goes  into 
the  business  of  a  warehouseman  in  refer- 
ence to  the  liquors,  holding  them  for  a  long 
time  for  the  benefit  of  persons  who  have  not 
ordered  them  for  a  legitimate  purpose,  a 
grave  suspicion  arises  that  the  agents  of  the 
carrier,  if  not  in  actual  collusion  with  the 
persons  to  whom  the  liquors  are  shipped, 
are  at  least  complacently  acquiescent  in  the 
violation  of  the  law.  As  said  by  the  Su- 
preme Court  of  the  United  States  in  one  of 
the  cases  cited  above,  a  carrier,  though  en- 
gaged in  iDterstate  commerce,  may  violate 
the  law  in  reference  to  the  sale  and  dispo- 
sition of  intoxicating  liquors  as  well  as  any 
other  person.  In  misdemeanors  all  are  prin- 
cipals. 

In  case  No.  44i01,  a  Judgment  of  affirm- 
ance will  be  entered ;  and  in  case  No.  4,200, 
the  judgment  overruling  the  certiorari  will 
be  reversed,  upon  the  ground  that  the  con- 
viction was  without  evidence  to  sustain  it 

Judgment  affirmed  in  No.  4,20L  Judgment 
reversed  in  No.  4;20a 
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(U  Ga.  A|»p.  888) 

WOOD  T.  STATE.     (No.  4,237.) 
(Oourt  of  Appeals  of  Georgia.    July  28»  1912.) 

(Byttabut  by  the  Court) 

OsnaNAL  Law  d  1092*)-*Wbit  ov  Bbbob— 
Bux  OP  BxcEPnoNfi— Tims  fob  Fzlino. 
The  bill  of  exceptiona  in  this  case  was  cer- 
tified by  the  Judge  on  May  1,  1012,  and  was 
filed  in  the  office  of  the  clerk  of  the  trial  court 
on  May  21,  1012.  Not  having  been  filed  within 
the  15  days  from  the  date  of  the  certificate  of 
the  jndge,  in  compliance  with  the  mandatory 
zequlrements  of  the  statute,  the  writ  of  error 
must  be  dismissed.  Civil  Code  1010,  |  6167; 
Lawrence  ▼.  State,  8  Ga.  App.  373,  69  S.  B. 
29;  Foote  &  Davies  Co.  ▼.  fivans  Furniture 
Co.,  10  Ga.  App.  194,  72  S.  B.  1098. 

[Ed.  Note.— For  other  cases,  see  Crlmlnil 
Law,  Cent  Dig.  H  2803,  2829,  2834-2861, 
2919;   Dec.  Dig.  |  1092.*] 

Error  from  City  Court  of  Americas;  X 
A.  Hixon,  Judge. 

Bmmett  Wood  was  convicted  of  crime,  and 
brings  error.    Writ  of  error  dismissed. 

R.  L.  Maynard,  of  Americos,  for  plaintiff 
in  error.  Zach  Childers,  SoL,  of  Americus, 
for  the  State. 

HILL^  a  J.    Writ  of  error  dismissed. 


(11  Oa.  App.  417) 

STRICKLAND  t.  STATE.     (No.  4,267.) 

(Court  of  Appeals  of  (Georgia.     Aug.  6,  1912.) 

(ByUahua  5y  ih^  Oourt.) 
L  CBnaifAZ.  Law  ({  922*)— Tbial— Instbuo- 

nONB— ClBCniCSTANTIAL  EVIDENCE. 

Where,  in  the  trial  of  a  criminal  case,  the 
Judge  instructed  the  jury  that  in  cases  of  cir- 
cumstantial evidence,  such  as  the  case  on  trial, 
the  evidence  must  be  not  only  consistent  with 
the  guilt  of  the  defendant,  but  such  as  to  ex- 
clude every  other  reasonable  hypothesis  than 
that  of  his  guilt,  it  was  not  error  demanding  a 
new  trial  that  the  judge  omitted  from  his  in- 
structions the  definition  of  circumstantial  ev- 
idence^ Having  expressly  stated  that  the  guilt 
of  the  defendant  rested  solely  upon  circumstan- 
tial evidence,  it  was  immaterial  that  the  oourt 
failed  to  definitely  explain  to  the  jury  the 
meaning  of  the  term  ''circumstantial  evidence." 

[Ed.  Note.--For  other  cases,  see  Criminal 
Law.  (^t  Dig.  U  2210-2218;  Dec  Dig.  | 
922.^] 

2.  iNSTBuonoNB  — >  Bbobnt    Possession    of 
Stolen  Goods. 

The  evidence  warranted  the  instruction  to 
tke  Jury  to  the  following  effect:  "Recent  pos- 
session of  stolen  goods,  unexplained,  may  be 
sufficient  to  authorize  a  conviction  of  the  per- 
son in  possession  of  them  of  a  larcenv  or  of  a 
burglary,  if  a  burglary  is  shown,  to  the  degree 
of  proof  required,  to  have  been  committed  by 
some  person/* 


8.  CiBixiNAX.  Law  d  828*)— TsiaI/— Instkuo- 

TIONS— NECESSITT  FOB  REQUEST. 

The  evidence  touching  the  defense  of  alibi 
was  not  such  as  to  show  the  impossibility  of 
the  defendant's  presence  at  the  time  when  and 
the  place  where  the  crime  was  committed,  and 
it  was  consequently  not  error,  in  the  absence 
of  a  written  request  to  that  effect  to  fail  to 
charge  the  jury  the  law  of  alibi.  Oouev  v.  State, 
75  S.  El  445,  this  day  decided,  and  catations. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2007;  Dec.  Dig.  |  828.*] 

4.  Cbikinai.  Law  (|  1156*)— Writ  of  Ebbob 
—Review— DisoEKnoN  of  Tbial  Coubt. 
While  the  evidence  is  in  some  respects 
weak  and  unsatisfactory,  inasmuch  as  there 
are  some  facts  and  circumstances  tending  to 
show  that  the  accused  committed  the  crime  for 
which  he  was  convicted,  the  discretion  of  the 
trial  Judge  in  refusing  to  set  the  verdict  aside 
will  not  be  controlled  by  this  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  (^t  Dig.  If  8067-8071;  Dec.  Dig.  I 
U56.*] 

Error  fr<Hn  Superior  Court,  Appling  Coun- 
ty; C.  B.  Onyers,  Judge. 

Sylvanns  Strickland  was  convicted  of 
crime,  and  brings  error.    Affirmed. 

W.  W.  Bennett,  of  Bazley,  for  plaintiff  in 
error.  J.  H.  Thomas,  SoL  Gen.,'  of  Jesup, 
and  Parker  &  Highsmith,  of  Bazley,  for  the 
State. 

POTTLE,  J.    Judgment  affirmed. 
RUSSELL,  J.,  absent  because  of  sickness. 


01  Ga.  App.  427) 
WARREN  T.  STATE.     (No.  4,294.) 

(Court  of  Appeals  of  Georgia.    Aug.  6,  1912.) 

(ByllabuM  hy  the  Court,) 

HoiaoiDK  (I  834*)— Wbit  op  Ebbob— Habm- 
iJBss  Ebbob. 

The  evidence  for  the  prosecution  demanded 
a  verdict  that  the  accused  was  guilty  of  mur- 
der, and  his  own  statement  demanded  the  ver- 
dict of  voluntary  manslaughter,  returned 
against  him.    Any  error  of  law  was  immateriaL 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  705;   Dec  Dig.  {  334.*] 

Error  from  Superior  Court,  Laurens  Coun- 
ty;   K.  J.  Hawkins,  Judge. 

Bud  Warren  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Affirmed. 

Howard  A  Hightower,  of  Dublin,  for  plain- 
tifT  in  error.  E.  D.  Graham,  SoL  Gen.,  of 
McRae,  for  the  State. 

HILL^  C  J.    Judgment  affirmed. 

RUSSELL,  J.,  absent  because  of  sickness. 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  4  Am.  Dig.  Key-No.  Scries  t  Rcp'r  Indexes 
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(U  QtL  App.  Sffi) 

OORBBTT  &  TAYLOR  et  aL  t.  CONNOR. 

(No.  3,881.) 

(Court  of  Appeals  of  Georgia.    July  81,  1012.) 

(Syllahua  hy  ih€  Court,) 

1.  Pastnebship    (I    174*)  —  Liabiutdbs  — 

TOBTS.    . 

"Partners  are  not  responsible  for  torts 
committed  by  a  copartner."  If,  however,  all 
the  partners  join  in  the  commission  of  a  tort 
within  the  scope  of  the  partnership  business, 
the  partnership,  as  well  as  the  individaal  mem- 
bers of  the  firm,  might  be  liable. 

DSd.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  |  306;  Dec  Dig.  1 174.*] 

2.  Appeal  and  Bbbob    (|  1173*)— Disposi* 

TION   OF  Cause— REVBBSAI>-C0DErBNDANT8. 

Where  a  snit  is  brought  against  a  partner- 
ship as  master,  to  recover  damages  for  the 
homicide  of  a  servant,  alleged  to  have  been 
caused  by  the  negligent  conduct  of  a  copartner, 
and  the  case  is  tried  only  upon  the  theory  that 
the  partnership  is  responsible  as  master  for 
the  tort  committed  by  the  copartner,  and  the 
evidence  is  not  sufficient  to  show  that  the  part- 
nership is  liable,  the  judgment  against  the  firm 
will  be  reversedf;  and  although  the  allegations 
of  the  petition  are  sufficient  to  show  that  the 
individual  partner  may  be  personally  respon- 
sible for  hm  individual  act  of  negligence  afle^ed 
to  have  caused  the  homicide,  yet,  it  appearmg 
that  the  case  was  tried  solely  on  the  theory 
that  the  partnership  was  liable,  and  the  liabih- 
ty  of  the  members  of  the  firm  was  only  incident 
to  their  relationship  to  the  partnership,  and 
the  individual  liability  of  the  members  was  not 
otherwise  considered  or  submitted  as  an  issue, 
the  judgment  as  to  them  will  also  be  reversed. 
The  liability  of  the  individual  member  whose 
personal  act  is  alleged  to  have  caused  the  homi- 
cide should  be  tried  under  rules  of  law  applica- 
ble to  him  as  an  individual,  entirely  discon- 
nected from  any  liability  arising  against  him 
by  reason  of  his  relationship  to  the  firm. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4562-4572;  Dec.  Dig.  i 
1173.»1 

Error  from  City  Court  of  Moultrie;  J.  D. 
McKenzie,  Judge. 

Action  by  Mary  B.  Connor  against  Corbett 
&  Taylor  and  others.  Judgment  for  plain- 
tiff, and  defendant  named  brings  error.  Be- 
versed. 

W.  F.  Way  and  J.  A.  Wilkes,  both  of  Moul- 
trie, Colquitt  &  Conyers,  of  Atlanta,  and 
Battle  &  Hollis,  of  Columbus,  for  plaintiff  in 
error.  J.  T.  Hill  and  J.  W.  Dennard,  both 
of  <Ik)rdele,  W.  A.  CSovington,  of  Moultrie* 
and  Little  &  Powell,  of  Atlanta,  for  defend- 
ant in  error. 

HILL,  C.  J.  [1]  1.  Mary  B.  Connor  ob- 
tained a  verdict  and  Judgment  against  Cor- 
bett &  Taylor,  a  partnership,  and  R.  J.  Cor- 
bett and  G.  F.  Taylor,  members  of  the  part- 
nership, for  the  negligent  homicide  of  her 
husband.  The  defendants  excepted  to  the 
overruling  of  a  general  demurrer  to  the  pe- 
tition, and  the  refusal  of  a  new  trial. 

The  material  facts,  briefly  stated,  are  as 
follows:  Corbett  &  Taylor  were  engaged  in 
the  sawmill  and  timber  business,  and  in  con- 


nection with  this  business  operated  locomo- 
tives and  cars  on  and  over  the  tracks  of  the 
Flint  River  &  Northeastern  Railroad  by  per- 
mission of  the  railroad  company.  The  de- 
ceased husband  of  the  plaintiff  was  employ- 
ed by  the  firm  of  Corbett  &  Taylor  as  a  loco- 
motive engineer.  On  the  day  of  his  death 
he  was  operating  a  locomotiTe  and  two  cars, 
and  G.  F.  Taylor,  a  member  of  the  firm  of 
Corbett  &  Taylor,  was  riding  with  him  on 
the  locomotive.  The  deceased  engineer  was 
suffering  from  a  scalded  foot,  and,  a  short 
time  before  the  aocident,  be  asked  Taylor  to 
take  charge  of  the  engine  for  him  and  run 
it  while  he  took  off  his  shoe  and  allowed 
his  scalded  foot  to  cool.  Taylor  did  so,  and 
Connor  took  off  his  shoe  and  sat  down  on 
the  gangway  between  the  tender  and  the  en- 
gine. When  the  locomotive  was  approach- 
ing a  trestle,  Connor,  from  his  seat,  called 
Taylor's  attention  to  the  fact  that  the  trestle 
was  on  fire.  Taylor  replied  tiiat  there  was 
no  danger,  and  that  they  would  run  across 
the  trestle  and  stop  and  put  out  the  fire. 
Connor  said  nothing  more^  and  Taylor  at- 
tempted to  run  across  the  burning  trestle. 
The  beat  of  the  fire  caused  the  rails  to 
"buck,"  and  the  engine  ran  off  the  track 
several  feet  beyond  the  trestle,  and  turned 
over  on  Connor,  inflicting  serious  injuries, 
from  which  he  died.  The  plaintiff  charges 
that  Taylor  was  negligent  and  reckless  in 
attempting  to  cross  the  burning  trestle ;  that 
he  could  and  should  have  stopped  the  engine 
before  reaching  the  trestle. 

Taylor  denied  the  allegations  of  negligence, 
claiming  that  he  was  very  near  the  trestle 
when  the  fire  was  discovered,  and  that  he 
was  unable  to  stop  the  engine  before  reach- 
ing the  trestle.  The  defendants  charge  that 
Connor  was  guilty  of  contributory  negli- 
gence, in  sitting  in  a  dangerous  place  at  the 
time  of  the  casualty;  that  he  assumed  the 
risk  of  danger  in  crossing  the  trestle;  that 
the  firm  of  Corbett  &  Taylor  was  in  no  event 
liable,  as  the  act  of  Taylor  was  a  personal 
act,  not  for  the  firm  or  within  the  scope  of 
its  business;  that  Taylor,  in  running  the 
engine,  was  voluntarily  performing  an  act 
solely  for  the  benefit  and  at  the  request  of 
the  deceased  engineer;  that  this  voluntary 
act  was  entirely  outside  of  any  duty  which 
the  firm  owed  ponnor,  was  unknown,  unau- 
thorized, and  unratified  by  the  firm  fit  Cor- 
bett &  Taylor,  and  was  entirely  a  personal 
matter  between  Connor  and  Taylor,  for 
which,  if  there  was  any  liability,  Taylor  was 
alone  liable. 

The  view  we  take  of  the  legal  questions 
raised  by  the  record  as  to  the  liability  of 
the  firm  of  Corbett  &  Taylor  renders  unnec- 
essary any  decision  of  the  other  features 
of  the  case.  Cbnceding  that  the  homicide 
was  caused  by  Taylor's  negligence,  is  the 
copartnership  of  Corbett  &  Taylor  liable? 
''Partners  are  not  responsible  for  torts  com- 
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mltted  by  a  copartner.  For  the  negligence 
or  torts  of  their  agents  or  servants  they  are 
responsible  under  the  like  rules  with  individ- 
uals.'* CivU  Code  1010,  |  3187.  The  second 
paragraph  of  the  section  has  no  direct  appli- 
cation to  the  question  now  under  considera- 
tion, as  this  part  of  the  section  manifestly 
refers  to  "agents  or  servants*'  who  are  not 
members  of  the  partnership,  and  not  to  the 
partners  themselves.  Ozbom  t.  Woolwortfa, 
106  Qa.  400,  d2  S.  BX  581.  The  first  part  of 
the  section,  which  applies  to  torts  of  the 
partners  themselTes,  explicitly  declares  that 
^^rtners  are  not  responsible  for  torts  com- 
mitted by  a  copartner."  The  words  used  are 
exclusive;  they  neither  express  nor  imply 
any  exception.  The  language  is  a  statutory 
declaratiooi  that  any  tort  committed  by  one 
partner  is  beyond  the  scope  of  the  partner* 
ship  business  and  does  not  bind  the  partner- 
ship. In  some  other  Jurisdictions  partner- 
ships are  held  liable  for  the  acts  of  a  part- 
ner in  the  commission  of  a  tort;  but  the 
statute  of  this  state  does  not  even  make  the 
exception  that  the  partnership  would  be  lia- 
ble if  the  tort  of  the  partner  was  committed 
within  the  scope  of  the  partnership  businesa 
"Some-oourts  have  held  that  the  partnership 
is  not  liable  for  the  willful  torts  of  one  of 
the  partners,  and  others  that  the  partnership 
is  liable  when  such  tort  is  within  the  scope 
of  the  partnership  business.  After  a  careful 
Investigation  of  the  text-books  and  decisions, 
we  find  that  the  great  trend  of  modem  au- 
thority is  to  make  the  partnership  liable  for 
all  torts  of  its  members  which  are  within  the 
scope  of  the  partnership  business.  Bui 
whatever  may  he  the  taw  in  other  furUdio- 
tionif  the  question  ha$  been  settled  in  this 
state  5y  the  CivU  Code,  |  2658  [now  |  3187]. 

•  •  •  This  is  an  act  of  the  General  As- 
sembly and  is  binding  upon  the  courts  of 
this  state,  whatever  the  law  may  be  else- 
where.** Martin  v.  Simkins,  116  Ga.  266,  42 
S.  B.  483.  We  do  not  think  that  the  Su- 
preme Court  has  attempted  by  judicial  con- 
struction to  ingraft  any  exception  upon  the 
plain  language  of  the  statute,  or  has  made 
any  decision  in  conflict  with  the  clear  and 
emphatic  utterance  of  Mr.  Chief  Justice  Sim- 
mons in  the  Martin-Slmkins  Case,  supra. 
There  are  several  decisions  to  the  effect  that 
the  partnership  would  be  liable  "when  all 
the  members  joined  in  the  commission  of  the 
tort"  In  Page  v.  Citizens'  Banking  Co.,  Ill 
Ga.  73,  86  S.  E.  418,  51  L.  B.  A.  463,  78 
Am.  St  Bep.  144,  ^the  tort  was  the  joint  act 
of  oQ  the  partners."  See  explanation  of  the 
Page  Case  by  'Mr.  Chief  Justice  Simmons  in 
tho  Marttn-Simkins  Case,  supra,  116  Ga.  256, 
42  S.  B.  484k  In  Alexander  r.  State,  56  Ga. 
491,  it  was  held  that  "one  copartner  is  not 
responsible  and  liable    *    *    *    for  the  torts 

*  *  *  of  his  copartner,  unless  he  has  par- 
ticipated therein."  And  in  Ozbom  v.  Wool- 
worth,  supra,  referring  to  the  section  of  the 
Code  now  considered,  it  is  said:  "Since  the 
Code  expressly  dedarea  that  a  partnership 


is  not  liable  for  the  torts  of  its  members,  the 
mere  fact  that  all  the  partners  approved  of 
a  tort  committed  by  one  of  their  number 
cannot  make  the  partnership  liable  for  that 
tort  upon  the  idea  of  ratification."  It  would 
be  profitless  to  extend  the  discussion.  If  the 
act  of  Taylor  complained  of  constituted  ac- 
tionable negligence  (which  is  not  now  de- 
termined), it  was  his  personal  tort,  not  with- 
in the  legitimate  scope  of  the  partnership 
business,  not  an  act  ''that  he  might  be  ex- 
pected to  do  in  the  scope  of  his  duty  to  tha 
firm."  His  partner  Cbrbett  did  not  partici- 
pate therein,  and,  under  the  statute  quot^ 
ed  and  the  decisions  of  the  Supreme  Court 
cited,  the  verdict  and  judgment  against  the 
firm  of  Corbett  &  Taylor  were  unauthorized. 

[2]  2.  Learned  counsel  who  represented  the 
defendant  in  error  in  this  court  suggested 
that  if  the  conclusion  should  be  reached  that 
the  firm  of  Corbett  &  Taylor*  is  not  liable, 
and  that  the  individual,  G.  F.  Taylor,  is  Ua- 
ble,  the  ends  of  justice  would  be  reached  by 
molding  the  judgment  in  conformity  to  the 
law  and  the  facts ;  that  the  judgment  as  to 
Cdrbett  &  Taylor  should  be  reversed,  and 
direction  given  that  the  suit  as  to  the  firm 
and  as  to  Corbett  individually  be  dismissed* 
and  the  judgment  against  Taylor  individual- 
ly be  affirmed.  In  support  of  this  proposi- 
tion it  is  insisted  that  the  suit  was  not  only 
against  the  firm,  but  also  against  B.  J.  Cor- 
bett and  G«  F.  Taylor  as  individuals;  that 
process  was  issued  against  Taylor  and  serv- 
ed on  him  as  an  Individual;  and  that  the 
judgment  was  also  against  him  individually. 
It  is  not  clear  that  we  have  the  right  to  do 
so.  In  Campbell  v.  Bowen,  49  Ga.  418,  it  is 
held  that,  in  a  suit  against  partners,  the 
verdict  should  be  against  both,  and  not  one 
alone.  See,  also,  Howes  v.  Patterson,  76  Ga. 
689.  In  Brownlee  v.  Abbott,  108  Ga.  761,  33 
S.  B.  44,  in  an  action  ex  delicto  against  three 
defendants,  with  a  verdict  against  all,  it  was 
ruled  that,  there  being  no  evidence  to  sup^ 
port  the  verdict  as  to  one  of  them,  a  new 
trial  should  have  been  granted. 

The  case  of  Austin  v.  Appling,  88  Ga.  54, 
IB  S.  B.  955,  was  relied  on  as  authority  for 
the  position  that  this  court  can  reverse  as  to 
Corbett  &  Taylor  and  aflSrm  as  to  Taylor. 
The  cases  are  distinguishable  on  the  facts. 
In  that  case  Appling  sued  three  persons  as 
"a  partnership  doing  business  under  the  name 
of  the  Fulton  Lumber  &  Manufacturing  Com- 
pany," for  damages  alleged  to  have  been 
sustained  by  him  in  their  service,  arising  out 
of  the  unsafe  character  of  the  place  in  which 
he  was  put  to  work.  The  gravamen  of  the 
suit  was  the  failure  to  perform  a  nondelega- 
ble duty  of  master  to  servant  The  evidence 
proved  that  the  Fulton  Lumber  &  Manufac- 
turing Company  was  derelict  in  the  per- 
formance of  the  alleged  duty,  and  it  also 
showed  that  one  man  composed  the  Fulton 
Lumber  A  Manufacturing  Company.  The 
verdict  was  not  only  against  the  manufactur- 
ing company,  but  was  also  against  the  thcee 
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men  as  oomposing  fhe  firm.  It  was  ruled  that 
tbe  verdict  could  be  set  aside  as  to  the  two 
men  who  the  eyidence  showed  were  not  mem- 
bers of  the  firm,  and  allowed  to  stand  against 
the  firm  as  master  and  against  the  one  de- 
fendant who  was  the  sole  proprietor  of  the 
business.  Here  suit  is  brought  by  the  serv- 
ant against  the  master,  and,  under  the  evi- 
dence and  the  law  applicable  thereto,  the 
servant  is  not  authorized  to  recover  against 
the  master,  and  we  are  asked  to  reverse  the 
Judgment  against  the  master,  but  allow  it  to 
stand  against  a  third  person,  and  against 
this  third  person  as  an  individual  not  bear- 
ing any  relation  as  master  to  the  servant 

Under  the  allegations  and  the  evidence, 
what  duty  did  Taylor  as  an  individual  owe 
to  Connor?  It  is  alleged  and  proved  that 
Oonnor  was  the  servant  of  the  firm  of  Gor- 
bett  &  Taylor,  and  that  the  firm  was  re- 
qponsible  for  'the  negligence  of  Taylor  as  a 
member  of  the  firm,  not  as  an  individual. 
In  the  suit  he  was  found  liable  individually 
because  of  his  relationship  to  the  firm,  and 
because  of  personal  service  on  him  as  a  mem- 
ber of  the  firm.  This  court  Is  for  the  correc- 
tion of  errors.  It  has  no  original  jurisdic- 
tion. Taylor's  liability  as  an  individual  was 
never  presented  to  the  court  or  ruled  on  by 
the  court  or  passed  on  by  the  jury  discon- 
nected from  his  liability  as  a  member  of 
the  firm^  The  pleadings  in  the  case  show 
that  it  was  treated  as  a  case  against  the 
firm;  the  liability  of  the  members  resulting 
from  that  relationship  alone. 

The  trial  judge  tried  the  case  as  one  ex- 
clusively against  the  firm  of  Ck>rbett  &  Tay- 
lor as  the  master  of  the  deceased  servant. 
In  the  beginning  of  the  charge  he  states  the 
case:  "Gentlemen  of  the  jury,  this  is  a  civil 
case  in  which  Mrs.  Mary  B.  Connor,  who  is 
the  plaintiff  in  the  case,  brings  suit  against 
the  partner8Mp  of  Corbett  &  Taylor,  who  is 
the  defendant  in  the  case.  The  plaintiff  in 
the  case  is  suing  the  defendant  for  damages, 
or  foi^  the  value  of  her  husband,  claiming 
that  the  death  of  her  husband  was  caused 
by  the  negligent  conduct  of  the  defendant 
partnership.  The  defendant  d^iles  that  it 
was  negligent  In  the  manner  alleged  and 
claimed."  Nowhere  in  the  charge  was  any 
suggestion  made  as  to  the  individual  liability 
of  Taylor,  but  the  Instructions  were  confined 
to  the  question  of  the  firm's  liability.  In 
the  conclusion  of  the  charge  the  judge  says: 
''If  you  see  fit  to  render  a  verdict  in  favor 
of  the  plaintiff,  the  form  of  your  verdict  will 
be,  'We,  the  jury,  find  for  the  plaintiff  so 
many  dollars.*  If  you  find  under  these  in- 
structions in  favor  of  the  defendant^  the  form 
of  your  verdict  will  be,  'We,  the  jury,  find 
for  the  defendant' "  The  verdict  was,  "We, 
the  Jury,  find  for  the  plaintiff  $5,500.'*  On 
this  verdict  a  judgment,  it  is  true,  was  ren- 
dered not  only  against  the  firm  as  the  de- 
fendant, but  also  against  R.  J.  Corbett  and 


G.  F.  Taylor.  But  this  Judgment  was  based 
solely  on  the  fact  of  the  partnership  rela- 
tion and  personal  service.  It  seems  to  as 
that  it  would  not  be  just  to  hold  Taylor  in- 
dividually liable,  when  the  entire  record 
shows  that  the  question  of  his  individual  lia- 
bility was  never  considered  by  the  trial 
court,  and  when  it  is  raised  for  the  first 
time  in  this  court  The  case  as  to  him 
should  be  tried  and  determined  under  rules 
of  law  relating  to  his  individual  liability  for 
his  personal  tort,  and  entirely  free  from  any 
extraneous  circumstance  that  might  infiuence 
the  jury  against  him. 

We  reverse  the  Judgment  of  the  court  be- 
low, because  the  court  erred  in  not  dismiss- 
ing on  demurrer  the  action  as  against  Cor- 
bett and  Taylor  as  a  partnership  and  Corbett 
individually;  and  a  new  trial  is  granted  as 
to  the  remaining  defendant,  Taylor,  individ- 
ually. 

Judgment  reversed. 


(U  Ga.  App.  411) 
WADE  V.  STATE.     (No.  4,26L) 
(Court  of  Appeals  of  Georgia.    Aug.  6,  1912.) 

(SyUahus  by  the  Court,) 

1.  Cbiuinal  Law  ($  564*)— Suffioiekct  of 

Evidence— Venue. 

The  evidence  was  insufficient  to  prove  the 
venue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  726,  1277-1284;  Dec.  Dig. 
f  564.*] 

2.  Ceiminal  Law  (f  762*)— TbiaI/— Instbuo- 
TioNS— Opinion  as  to  Facts. 

On  the  trial  of  one  indicted  for  the  of- 
fense of  assault  with  intent  to  rape,  where  the 
female  assaulted  was  a  child  between  the  ages 
of  10  and  11  years,  the  trial  judge  did  not 
commit  a  reversible  error  because,  in  referring 
to  her  in  his  instructions  to  the  jury,  he  in 
one  or  two  places  called  her  "this  child.*'  His 
reference  to  her  as  "this  child"  did  not  tend 
to  impress  upon  the  minds  of  the  jury  that 
the  court  entertained  an  opinion  that  the  fe- 
male alleged  to  have  been  raped  was  of  imma- 
ture development,  and  therefore  not  capable 
in  law  of  consenting  to  the  sexual  act.  The 
case  of  Jordan  v.  State,  6  Ga.  App.  571,  65 
S.  E.  299,  is  distinguished,  on  the  facts,  from 
the  present  case.  In  that  case  the  charge  was 
enticing  away  a  child  under  the  age  of  18 
years,  and  the  issue  was  as  to  the  age  of  the 
female,  and  this  court  held  tliat  it  was  error 
for  the  judge,  in  his  instructions,  to  refer  to 
her  as  "this  child  under  the  age  of  18  years.*' 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1731,  1750,  1764^  1758, 
1759,  1769;   Dec.  Dig.  $  762.*] 

3.  CsiKiNAi.  Law  ({  762*)— Tbiait— Instbuo- 
TiONB— Opinion  as  to  Facts. 

The  following  excerpt  from  the  charge  \s 
excepted  to:  "I  charge  you,  gentlemen  of  the 
jury,  that  although  if  the  evidence  shows  that 
the  girl  assaulted  was  over  10  years  old,  yet 
if  she  was  a  child  in  stature,  constitution,  and 
physical  and  mental  development,  and  you  be- 
lieve from  her  age  and  appearance  that  she 
was  incapable  of  consenting,  the  defendant 
would  be  guilty,  although  she  made  no  objec- 
tion to  the  intercourse.      This  excerpt  is  not 
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Justly  subject  to  the  erlticisiii  that,  In  the  use 
of  the  words  "girl  assaulted,"  the  jadge  ex- 
pressed an  opinion  that  an  assault  was  actual- 
ly perpetrated  on  the  female,  or  to  the  criti- 
cism that,  in  the  use  of  the  language  "although 
she  made  no  objection  to  the  intercourse,"  the 
judge  expressed  an  opmion  that  such  inter- 
course actually  took  place. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  1731,  1750,  1764,  1758, 
1759,  1768;    Dec  Dig.  |  762.*] 

4.  Cbikinai*  Law  (|  762*)— TBiAir-lNSfTBiro- 

TI0NB---OPINI0N  AS  TO  FACTB. 

There  was  no  error  in  the  hypothetical  in- 
struction by  the  Judce  that  the  Jury  might  take 
hito  consideration.  In  determining  as  ,to  the 
weight  and  credit  to  be  given  to  the  evidence 
of  the  female  alleged  to  have  been  assaulted, 
whether  she  was  of  good  fame,  whether  she 
presently  discovered  the  offense,  whether  she 
made  pursuit  after  the  offender,  whether  she 
showed  circumstances  and  signs  of  the  injury, 
whether  the  place  where  the  alleged  act  was 
done  was  remote  from  people,  inhabitants,  or 
passengers,  etc  The  instruction  to  this  ef- 
fect was  not  the  expression  or  intimation  of 
any  opinion  by  tiie  court  as  to  what  had  been 
shown  by  the  evidence. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1731,  1750,  1754,  1758, 
1759,  1769;    Dec  Dig.  |  762.*] 

6.  CBnaNAi.  Law  (|  814*)— TBiAii— Instbuo- 
TioNS— Applicability  to  Evidence. 

There  was  no  error  in  omitting  to  charge 
the  Jury  on  the  law  of  assault,  or  assault  and 
battery,  for  these  offenses  were  not  involved. 
The  accused  denied  that  he  committed  any  as- 
sault or  assault  and  battery  at  all,  and  the  evi- 
dence of  the  female,  if  it  was  the  truth,  proved 
the  f eloneous  assault  as  alleged  in  the  mdict- 
ment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fl  1821,  1833.  1839,  1860, 
1865,  1883,  1890,  1924,  1979-1985;  Dec  Dig. 
I  814.*] 

6.  Rape  (|  59*)  —  Cbiionaz.  Pboseoutioit  — 

iNSTBUOnON. 

The  following  excerpt  from  the  charge  is 
objected  to:  "Upon  the  question  as  to  whether 
or  not  the  offense,  if  any,  was  committed 
against  her  will,  or  without  her  consent,  it  is 
proper  for  you  to  determine,  first,  as  to  wheth- 
er or  not  Mamie  Stanfill  was  of  sufficient  ca- 
pacity, mentally,  to  give  her  consent  to  an 
act  of  this  kind;  and  that  is  a  question  solely 
for  your  determination,  taking  into  considera- 
tion the  age  of  the  child,  her  intelligence  or 
want  of  intelligence,  whether  or  not,  under  the 
evidence,  she  had  or  not  arrived  at  a  stage 
of  maturity  and  development  that  would  cause 
her  to  consent  from  sexual  desire;  and  yon 
may  consider  any  other  fact  or  facts  which 
may  have  been  made  to  appear  to  yon  upon 
the  trial  of  this  case,  which  may  tend  to  il- 
lustrate that  question."  It  is  insisted  that 
this  charge  eliminated  from  the  Jury  the  con- 
sideration of  any  motive  for  consent  by  the 
female  to  sexual  intercourse  except  sexual  de- 
sire, whereas,  if  she  consented  to  sexual  in- 
tercourse, there  might  be  other  reasons  why 
she  should  have  consented  thereto,  and  this 
was  an  improper  restriction  in  the  charge  to 
the  one  motive  of  sexual  desire.  The  excerpt 
is  not  subject  to  the  criticism  made.  The 
sexual  desire  of  the  female  is  only  one  of  the 
tests  suggested,  but  the  judge  leaves  to  the 
lory  the  right  to  consider  any  fact,  whether 
it  be  immature  age,  lack  of  intelligence,  or 
any  other  fact,  whidi  may  tend  to  illustrate 
tht  question. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Tng.  H  88-100;   Dec  Dig.  |  69.*] 


7.  WiTWESSES  (I  248*)— BXAMINATIOW— Lbab- 

ivo  QuisnoNS. 

Leading  questions  may  be  allowed  by  the 
trial  Judge  in  his  discretion,  and  it  is  not  an 
abuse  of  this  discretion  to  permit  leading  ques- 
tions to  be  asked  of  a  young  female  child  relat- 
ing to  delicate  subjects  of  a  sexual  character. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  »  795,  847;  Dec  Dig.  §  243.*1 

8.  No  Ebbob  of  Law— SuFncDCNCY  o»  Evi- 
dence. 

No  error  of  law  appears,  and  another  trial 
is  granted  soldy  because  of  the  failure  to  sat- 
isfactorily prove  the  venue. 

Error  from  Superior  Court,  Grady  County ; 
Frank  Park,  Judge. 

Obie  Wade  was  convicted  of  assault  with 
intent  to  rape,  and  brings  error.    Reversed. 

W.  M.  Harrell,  of  Bainbridge,  Ira  Carlisle 
and  R,  C.  BeU,  both  of  Cairo,  and  Little  & 
PoweU,  of  Atianta,  for  plalntifT  In  error.  W. 
B.  Wooten,  Sol.  Gen.,  of  Albany,  F.  A.  Hoop- 
er, of  Atlanta,  and  Roscoe  Luke,  of  Thomas- 
ville,  for  the  State. 

HILL,  C  J.  The  plaintiff  in  error  was 
convicted  of  the  offense  of  assault  with  in- 
tent to  rape.  His  motion  for  a  new  trial 
was  overruled,  and  he  brings  error.  There 
are  numerous  assignments  of  error  in  the 
amended  motion  for  a  new  trial,  none  of 
which  need  be  dealt  with  more  fully  than  in 
the  beadnotes,  except  the  question  as  to 
proof  of  venue. 

[1]  It  is  insisted  that  the  evidence  is  not 
sufficient  to  prove  the  venue,  and,  und^  re- 
peated rulings  of  the  Supreme  Court  on  this 
subject,  we  are  constrained  to  hold  that  this 
contention  is  well  founded.  The  only  evi- 
dence relating  to  venue  was  as  follows:  The 
victim  of  the  assault  testified:  That  she 
lived  in  Grady  county,  and  that  the  court- 
house where  she  was  testifying  was  about  6 
miles  from  her  home.  That  on  the  occasion 
of  the  assault  she  and  the  accused  were  go- 
ing to  school  together,  and  that  the  school 
was  about  2^  miles  from  her  home.  That 
she  saw  the  accused  in  December,  1010,  in 
Grady  county,  ''at  my  home,  and  at  lots  of 
other  places.  I  went  to  school  with  him  In 
December.  I  had  to  go  by  his  boarding 
place,  and  we  got  together  there.  When 
we  had  gone  a  little  piece  from  his  boarding 
place,  he  made  me  stop.  No  one  was  with 
us.  He  picked  me  up  and  carried  me  out  of 
sight  of  the  road  and  laid  me  down,"  and 
then  the  assault  was  made.  "It  was  near 
the  Cairo  and  Thomasville  road,  and  about 
two  miles  from  the  schoolhouse.  We  w^re 
about  a  half  mUe  from  home." 

The  Constitution  of  this  state  requires  that 
all  criminal  cases  shall  be  tried  in  the  coun- 
ty where  the  crime  Is  committed  (Const  art 
6,  I  16,  par.  6),  and  numerous  decisions  of 
the  Supreme  Court  have  held  that  the  venue 
must  be  dearly  and  distinctly  proved  be- 
yond a  reasonable  doubt  Murphy  y.  State, 
121  Ga.  14S,  48  S.  B.  909.    The  statement 
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of  the  accased  that  she  lived  in  Grady  coun- 
ty was  immaterial  in  the  fixing  of  the  venue. 
Tarver  v.  State,  123  Ga.  494,  51  S.  H.  501 ; 
Pope  V.  State,  121  Ga.  801,  53  S.  B.  384,  110 
Am.  St  Rep.  197,  4  Ann.  Cas.  551.  In  Gosha 
T.  State,  56  Ga.  8G,  it  was  held  that  evidence 
to  prove  the  place  where  the  crime  was  com- 
mitted, to  the  effect  that  it  was  within  50 
yards  of  a  certain  named  residence  in  that 
county,  was  not  sufficient.  In  Moye  v.  State, 
65  Ga.  705,  the  only  proof  touching  the  venue 
was  that  the  crime  was  committed  in  the 
lumber  yard  of  a  Mr.  Sloan,  in  the  city  of 
Americus,  and  it  was  held  that  this  was 
not  sufficient  to  show  that  it  was  committed 
In  the  county  of  Sumter ;  that  the  court  did 
not  judicially  know  that  the  Americus  refer- 
red to  was  in  the  state  of  Georgia.  In  Ck>op- 
er  V.  State,  106  Ga.  119,  32  S.  B.  23,  the 
proof  as  to  venue  was  that  the  difficulty 
occurred  "in  Lawrenceville,  in  front  of  Dan 
Butledge's  store,"  and  it  was  decided  that 
this  did  not  show  affirmatively  that  the  of- 
fense was  committed  in  Lawrenceville,  Gwin- 
nett county.  If  it  were  an  open  question 
for  this  court,  we  would  be  inclined  to  hold 
that  the.  court  would  judicially  recognize 
In  the  last  two  cases  that  the  crime  was 
committed  in  Sumter  and  Gwinnett  counties 
and  in  the  state  of  Georgia,  as  the  court  ju- 
dicially knows  that  Americus  is  in  Sumter 
county  and  Lawrenceville  is  in  Gwinnett 
county,  and  it  seems  to  us  that  the  court 
could  not  by  any  possibility  conjecture  that 
a  trial  in  these  two  counties  might  have 
been  for  offenses  committed  in  Americus  or 
Lawrenceville  in  some  other  state.  But  the 
question  is  not  open,  and  the  decisions  cited 
are  binding  upon  us  as  precedents,  and  have 
been  followed  in  Smith  v.  State,  2  Ga.  App. 
413,  58  S.  B.  549 ;  Stringfield  v.  State,  4  Ga. 
App.  842,  62  S.  B.  669;  and  Minter  v.  State, 
7  Ga.  App.  14,  65  S.  B.  1079. 

It  is  insisted  by  learned  counsel  for  the 
state  that  the  language  of  the  witness,  that 
•he  saw  the  defendant  in  December,  1910, 


in  Grady  county,  at  her  home,  and  "at  lots 
of  other  places,"  is  sufficient  to  prove  the 
venue;  that  the  plain  inference  from  thU 
testimony  \b  that  all  the  ''other  places"  at 
which  she  saw  him  in  December,  1910,  were 
in  Grady  county,  and  that  one  of  these  plac- 
es in  which  she  saw  him  was  the  place 
where  they  went  to  school  together  in  De- 
cember, and  where  the  offense  was  commit- 
ted. Proof  of  venue  by  inference  is  not  suffi- 
cient, unless  that  is  the  only  possible  infer- 
ence from  the  facts. 

It  is  also  insisted  that  the  venue  was  not 
an  issue  in  the  case;  that  no  question  as 
to  venue  was  made  on  the  triaL  Whether 
it  was  an  issue  on  the  trial  or  not,  if  the 
question  is  spedflcally  raised  by  the  motion 
for  a  new  trial  as  provided  by  the  act  of 
1911  (Acts  19U,  pw  150),  the  brief  of  evidence 
In  this  court  must  disclose  the  fact  that  the 
venue  was  affirmatively  and  clearly  proved. 
Here  the  question  is  properly  made  in  the 
record. 

It  is  further  insisted  that  this  court  will 
judicially  know  that  five  miles  from  the 
county  site  of  Grady  county,  where  the  trial 
took  place,  was  in  Grady  county.  Bven  if 
this  were  true,  it  would  not  show  that  the 
offense  was  committed  in  Grady  coxmty,  for 
the  witness  testified  that  it  was  committed 
about  a  mile  from  her  home,  which  was 
about  five  miles  from  the  courthouse,  on  the 
side  of  the  road  where  the  defendant  took 
her  while  on  their  way  to  school.  But  what- 
ever may  be  the  law  in  other  jurisdictions, 
it  is  very  clear,  under  the  decisions  above 
cited,  that,  while  courts  of  this  state  may 
take  judicial  notice  of  the  geographical  di- 
visions of  the  state  and  the  location  of  the 
cities  and  towns  thereof,  they  will  not  in  a 
criminal  prosecution  supply  by  that  means 
an  omission  to  prove  the  venue.  We  reverse 
the  judgment  on  this  ground  alone. 

Judgment  reversed. 

BXJSSBLL^  J^  absent  because  of  sickness. 
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(M  8.  0.  806) 

SULUYAN  y.  MOORB. 

(Supreme  Court  of  South  Carolina.    Aug:  26^ 

1912.) 

1.  Deeds  ($  129*)— Interest  Conyktxd. 

Under  the  common-law  rule,  a  deed  to  G., 
not  expressing  in  the  premises  or  the  habendum 
clause  a  conveyance  to  her  and  her  heirs,  con- 
veys only  a  life  estate;  the  legal  title  reverting 
to  the  grantor  at  G/a  death,  though  the  war^ 
ranty  was  to  G.  and  her  heirs  and  assigns. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §1  360-865,  416-436;  Dec.  Dig.  §  129.*] 

2.  Deeds    (§   211*)  —  Mistake  —  Evidbnck  ^ 
Sufficiency. 

Evidence  held  to  show  that  a  fee-simple 
conveyance  was  intended,  warranting  reforma- 
tion, though  by  a  mistake  the  word  **heirs"  was 
left  out  of  the  deed. 

[Ed.  Note.— For  other  caaes.  see  Deeds,  Cent 
Dig.  U  687-647,  649;  Dec.  Dig.  |  211.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County. 

Action  by  Mrs.  Kosalie  A.  SuUivan  against 
John  Moore.  Judgment  for  defendant,  and 
plaintiff  appeals.     Affirmed. 

Grler,  Park  &  Nicholson,  of  Greenwood, 
and  Richey  &  Rlchey,  of  Laurens,  for  appel- 
lant. Simpson,  Cooper  &  Babb,  of  Laurens, 
for  respondent. 

WOODS,  J.  [1]  In  this  action  to  recoyer 
possession  of  a  tract  of  land,  the  decree  In 
a  former  appeal  adjudged  that  on  the  trial 
of  tbe  Issue  of  legal  title  the  circuit  Judge 
should  have  directed  a  verdict  for  the  plain- 
tiff on  these  undispated  facts:  On  August 
26,  1886,  the  plaintiff,  being  the  owner  of  a 
tract  of  land  containing  200  acres,  conveyed 
tbe  entire  tract  to  Mrs.  Alice  P.  Greer.  On 
October  31,  1892,  Mrs.  Greer  conveyed  the 
90  acres  in  dispute  to  Mrs.  P.  O.  V.  Martin; 
and  on  January  23,  1896,  Mrs.  Martin  con- 
veyed to  the  defendant,  John  Moore.  The 
deed  of  conveyance  from  the  plaintiff  to 
Mrs.  Greer  did  not  express,  either  in  the 
premises  or  the  habendum  clause,  that  It 
was  a  conveyance  to  her  and  her  heirs, 
though  the  warranty  was  to  her  "her  heirs 
and  assigns."  Tbe  court  held  that,  under 
the  common-law  rule  which  still  prevails  in 
this  state,  Mrs.  Greer  took  only  a  life  es- 
tate, and  upon  her  death  in  1906  tbe  legal 
title  would  revert  to  Mrs.  Sullivan;  and, 
further,  that  there  was  no  evidence  to  sup- 
port the  defense  of  estoppel.  84  S.  C.  426, 
65  S.  E.  108,  66  S.  E.  561. 

[2]  The  defendant  set  up,  also,  the  defense 
of  mistake,  alleging  that  the  parties  to  the 
deed  from  Mrs.  Sullivan  to  Mrs.  Greer  in- 
tended that  it  should  convey  a  fee  simple, 
and  demanded  Judgment  that  the  deed  be  re- 
formed accordingly.  This  last  defense  was 
not  passed  on  by  the  circuit  court  at  tbe 
first  trial,  and  in  disposing  of  the  former 
appeal  this  court  left  that  issue  open.  On 
this  defense  at  tbe  second  trial,  tbe  follow- 
ing were  tbe  Issues  submitted  by  tbe  court 
and  tbe  responses  made  by  the  Jury: 


"First  Did  Rosalie  Sullivan  intend  to  con- 
voy only  a  life  estate  by  tbe  deed?   No. 

^'Second.  Was  tbe  word  'heirs'  left  out  of 
tbe  deed  by  mistake  of  both  parties,  and 
did  the  parties  to  tbe  deed  intend  to  convey 
a  fee  simple  (absolute)  estate?    Yes. 

"Third.  Wl^Lt  was  tbe  value  of  tbe  land 
at  tbe  time  of  tbe  execution  of  tbe  deed? 
*2,000." 

Tbe  circuit  Judge  made  an  order  refusing 
a  motion  for  a  new  trial,  and  directed  a 
reformation  of  tbe  deed.  Tbe  eight  excep- 
tions raise  only  tbe  one  question  whether 
tbe  circuit  Sudge  should  have  directed  a 
verdict  in  favor  of  tbe  plaintiff  on  tbe  is- 
sues submitted,  or  withdrawn  tbe  Issueg 
from  the  Jury,  and  should  have  refused  to 
reform  tbe  deed,  on  the  ground  that  there 
was  no  evidence  of  such  a  character  as 
would  warrant  tbe  inference  that  there  was 
mutual  mistake,  and  that  tbe  intention  was 
to  convey  and  to  take  a  fee-simple  title. 

Tbe  plaintiff  can  have  no  complaint  of  tbe 
view  taken  by  tbe  circuit  Judge  of  the  de- 
gree of  proof  necessary  to  warrant  a  finding 
of  mutual  mistake  and  a  Judgment  of  refor- 
mation; for,  in  charging  tbe  Jury,  be  ex- 
pressed bis  conviction  on  tbe  subject  in  this 
language:  "But  before  a  court  of  equity  will 
reform  a  solemn  instrument,  it  must  be 
shown  by  evidence  which  is  the  most  dear 
and  convincing,  not  simply  it  was  a  mistake 
on:  tbe  part  of  one  of  the  parties,  but  that 
it  was  a  mutual  mistake;  that  both  parties 
intended  a  certain  thing;  and  that  by  mis- 
take in  tbe  drafting  of  tbe  paper  did  not 
get  what  both  parties  intended.'' 

Mrs.  Sullivan  and  her  husband  testified 
that  she  intended  to  convey  only  a  life  es- 
tate, and  that  it  was  so  understood  by  all 
tbe  parties  to  tbe  transaction.  But  tbe  cir- 
cumstances, we  think,  negative  that  intention, 
and  show  clearly  and  convincingly  that  tbe 
intention  was  to  convey  a  fee  simple.  Ac- 
cording to  the  testimony  of  the  plaintiff  apd 
her  husband,  tbe  deed  was  made  at  tbe  re- 
quest of  Hewlett  Sullivan,  the  uncle  of 
plaintiff's  husband,  and  of  Mrs.  Greer,  tbe 
grantee,  in  consideration  of  the  satisfaction 
of  a  mortgage  held  by  Hewlett  Sullivan 
against  tbe  plaintiff.  Tbe  testimony  shows, 
and  tbe  Jury  found,  that  tbe  land  was  worth 
at  the  time  about  $2,000.  Although  Mrs. 
Sullivan  and  her  husband  testified  on  this 
trial  that  tbe  mortgage  bad  been  reduced  by 
gift  of  Hewlett  Sullivan  to  a  little  less  than 
11,000,  on  tbe  former  trial  Mrs.  Sullivan 
testified  that  there  might  have  been  $4,000 
or  $5,000  due;  and,  what  was  still  more  sig- 
nificant, there  was  nothing  to  show  tbe  gift 
of  three-fourths  of  tbe  mortgage  debt,  ex- 
cept tbe  indefinite  statement  of  tbe  plain- 
tiff and  her  husband.  W.  R.  Osborne  testi- 
fied that  he  beard  ttie  negotiations  between 
the  plaintiff  and  Hewlett  Sullivan,  and  that 
in  speaking  of  the  conveyance  of  tbe  land 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  a  Am.  Dig.  Key -No.  Seriea  a  Rep'r  Indexes 
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nothing  was  said  about  conveying  only  a 
life  estate.  The  plaintiif  and  her  husband 
testified  that  from  1886,  when  the  convey- 
ance was  made  to  Mrs.  Greer,  until  1907, 
after  Mrs.  Greer*s  death,  they  never  spoke 
to  each  other^  their  children,  or  any  one  else 
of  the  fact  that  Mrs.  Sullivan  would  get  the 
land  back  on  the  death  of  Mrs.  Greer.  It  is 
highly  improbable,  under  the  circumstances, 
that  such  a  valuable  interest  in  land  so  near 
by  would  not  be  mentioned,  if  the  husband 
and  wife  supposed  that  it  existed. 

Mrs.  Greer  died  in  November,  1906,  and 
even  then  not  a  word  was  said  by  the  plain- 
tiff in  assertion  of  her  claim  until  the  defect 
was  brought  to  her  attention  by  Mr.  Babb, 
who  had  discovered  it  in  examining  the  title 
for  a  prospective  purchaser,  and  she  was 
asked  to  sign  a  paper  perfecting  the  form 
of  the  title  into  a  fee  simple. 

The  deed  of  conveyance  to  Mrs.  Greer  was 
written  by  Jared  D.  Sullivan,  plaintiff's  hus- 
band. Unless  the  courts  must  look  away 
from  the  obvious,  they  know  that  it  is  prob- 
able almost  to  the  point  of  certainty  that 
in  writing  a  deed  no  layman  would  express 
the  conveyance  of  a  life  estate  by  the  mere 
omission  of  the  word  "heirs**  in  the  prem- 
ises and  the  habendum,  when  using  it  in 
the  warranty*  and  that  no  lawyer  would  do 
so,  except  one  wholly  possessed  with  the 
spirit  of  priggishness. 

These  circumstances  taken  together  make 
proof  clear  and  convincing  that  it  was  the 
intention  of  Mrs.  Sullivan  and  Mrs.  Greer 
that  the  conveyance  to  the  latter,  for  valua- 
ble consideration,  should  convey  a  fee-sim- 
ple title,  and  under  such  proof  the  defend- 
ant was  entitled  to  have  the  deed  reformed. 
Austin  V.  Hunter,  85  S.  G.  472,  67  S.  E.  734, 
and  cases  cited. 

Affirmed. 

GARY,  0.  J.,  and  HYDRICK  and  WATTS, 
J  J.,  concur.  FRASER,  J.,  concurs  in  the 
result 

(92  S.  C.  297) 

SPEARS  et  al.  v.  ATLANTIC  COAST 
LINE  R.  CO. 

(Supreme  Court  of  South  Carolina.     Aug.  20, 

1912.) 

1.  Damages  (§  143*)— Cbossino  Accidents^ 
Complaint. 

Id  an  action  against  a  railway  company 
for  injury  to  a  traveler  at  a  highway  crossing, 
it  is  proper  for  plaintiff  to  allege  that  at  the 
time  she  was  enceinte. 

[EM.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §§  410,  433;   Dec.  Dig.  §  143.*] 

2.  Pleading  (§  236*)— Amendment  —  Timk — 
Judicial  Disgbetion. 

In  a  pergonal  injury  action,  it  was  not  an 
abuse  of  discretion  to  permit  plaintiff  to  with- 
draw the  case  from  the  jury,  and  to  allow  an 
amendment  of  the  complaint  so  as  to  more 
clearly  charge  a  claim  for  punitive,  as  well  as 
actual,  damages. 

[£M.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §  601;  Dec  Dig.  §  236.*] 


8.  Railboads  a  813*)— Crossing  Accidents 
— Failube  to  Give  Signal. 

To  render  a  railway  company  liable,  under 
Civ.  Code,  §  2139,  for  injury  resulting  from 
failure  to  give  required  signals  on  approach  of 
a  train  to  a  highway  crossing,  a  collision  at 
the  crossing  is  unnecessary  to  entitle  plaintiff 
to  recover  for  injury  caused  by  the  mule  she 
was  driving  taking  fright  at  the  train. 

[Ed.  Note. — For '  other  cases,  see  Railroads, 
Cent.  Dig.  §|  1002,  1004,  1005;  Dec  Dig.  1 
313.*] 

4.  Trial  (f  252*)— Instbuctionb  —  Applica- 
bility TO  Facts. 

In  a  highway  crossing  accident,  it  was  not 
error  to  refuse  to  instruct  that  the  action  was 
based  on  Civ.  Code,  f  2130.  which  gives  a  right 
of  action  for  injuries  received  in  a  '*collision" 
resulting  from  failure  to  give  locomotive  sig- 
nals, where  that  section  was  inapplicable  to  the 
facts,  because  there  was  no  actual  collision, 
and  the  court  repeatedly  instructed  that  con- 
tributory negligence  was  a  defense. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  505,  596-612 ;    Dec.  Dig.  {  252.*] 

5.  Railroads  (|  850*)— Highway  Cbossino 
Accidents  —  Pboximatb  Causb  —  Jubt 
Question. 

In  an  action  against  a  railway  company 
for  injury  to  a  traveler  in  a  highway  crossing 
accident,  keld^  under  the  evidence,  a  jury  ques- 
tion whether  any  failure  of  the  ai)proaching  lo- 
comotive to  give  the  statutory  signals  caused 
the  injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  $§  1152-1192;    Dec.  Dig.  |  350.*] 

6.  Appeal  and  Ebbob  (§  1078*)— Revikw— 
Waiveb  op  Objections. 

Objections  omitted  from  the  argument  on 
appeal  are  deemed  withdrawn. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  4256-4261;  Dec.  Dig.  § 
1078.*] 

7.  Damages  (8  161*)  —  Pebsonal  Inxubt  — 
Mental   Supfebing— Evidence. 

Where,  in  an  action  against  a  railway 
company  for  injury  to  plaintiff  in  a  highway 
crossing  accident  while  riding  in  a  vehicle,  she 
alleged  mental  suffering,  it  was  not  error  to  ad- 
mit proof  that  two  of  her  small  children  were 
with  her  at  the  time,  since  she  must  have  suf- 
fered in  apprehending  harm  to  them. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  $  446;  Dec.  Dig.  §  161.*] 

8.  Evidence  (§  501*)— Opinions— Admissibil- 
ity. 

In  an  action  against  a  railway  company 
for  injury  received  in  a  highway  crossing  ac- 
cident, it  was  not  error  to  permit  a  witness  to 
express  an  opinion  that  the  crossing  was  the 
most  dangerous  crossing  of  which  he  knew, 
where  he  stated  fully  the  facts  on  which  the 
opinion  was  based. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2292-2305 ;    Dec  Dig.  |  501.*] 

9.  Railboads  (S  350*)  —  Accident  at  Cboss- 
ino— Action— Province  op  Juby. 

In  an  action  against  a  railway  company 
for  injury  to  a  traveler  in  a  highway  crossing 
accident;  due  to  the  company's  failure  to  give 
statutory  signals  on  approach  of  a  train  to  the 
crossing,  whether  such  failure  was  advertent 
was  an  inference  to  be  drawn  by  the  facts 
proved. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  if  1152-1192;  Dec  Dig.  |  350,*] 

Appeal  from  Common  Pleas  Circuit  Conrt 

of  Marlboro  County;  S.  W.  G.  Shlpp,  Judge. 

Action  by  Hannah  J.  Spears  and  another 


*For  other  cases  see  same  topic  and  section  NUMBB&  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  k  Rep'r  Indexes 
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against  the  Atlantic  Coast  line  Railroad 
Company.  Judgment  for  plaintiffs  and  de- 
fendant appeals.    Affirmed. 

Knox  livingston,  of  BennettsTlile,  for  ap- 
pellant TDwnsend  &  Rogers,  of  Bennetts- 
Yille,  for  respond^its. 

FRASBR,  J.  This  was  an  action  for  dam- 
ages. It  seems  that  the  plaintiff  respondent, 
Mrs.  Spears,  was  going  home  from  Bennetts- 
yille  and  driving  along  a  public  highway 
that  approached  the  track  of  the  appellant 
railroad  company.  The  public  road  and  the 
railroad  made  a  V,  and  were  almost  parallel 
The  plaintiff  alleged  that  the  defendant  did 
not  ring  its  bell  or  blow  its  whistle,  as  re- 
quired by  law,  on  approaching  the  crossing, 
and  that  the  train  was  running  at  a  danger- 
ously high  rate  of  speed,  and  that  by  rea- 
son of  the  conduct  of  the  defendant  she  was 
injured;  that  she  was  not  in  a  normal  con- 
dition of  health,  and  had  with  her  two  small 
children  of  her  own  and  a  child  of  a  friend, 
who  was  traveling  with  her;  that  the  mule 
she  was  driving  became  frightened  by  the 
train,  and,  in  order  to  keep  the  mule  from 
running  into  the  train,  she  was  obliged  to 
turn  it  across  a  ditch;  that  there  was  a 
ditch  on  both  sides  of  the  road. 

The  defendant  moved  to  strike  out  of  the 
complaint  all  reference  to  the  physical  con- 
dition of  the  plaintiff,  on  the  ground  that 
the  defendant  was  not  responsible  for  her 
condition,  and  objected  to  all  testimony  in 
reference  to  the  children,  as  they  had  an 
independent  action  for  their  injury.  These 
objections  were  overruled.  The  action  was 
for  both  actual  and  punitive  damages.  The 
tsase  was  called  for  trial,  and  during  the 
progress  of  the  trial  a  question  arose  as  to 
whether  the  complaint  alleged  that  the  fail- 
ure to  give  the  statutory  signals  was  willful 
or  not  The  presiding  judge  (Judge  Shipp) 
held,  over  plaintiff's  objection,  that  the  com- 
plaint did  not  charge  willfulness  as  to  this 
allegatioii  of  negligence,  but  allowed  the 
plaintiff  to  amend  her  complaint  and  with- 
draw the  case  from  the  jury.  The  case  was 
subsequently  tried  before  Judge  Copes  and 
a  jury.  Judgment  was  rendered  for  the 
plaintiff,  and  the  defendant  appealed. 

[1]  There  are  19  pages  of  exceptions,  but 
appellant  has  stated  the  questions  in  a  more 
succinct  form,  and  we  will  accept  his  con- 
solidation and  answer  his  questions. 

"(1)  Was  it  not  error  in  his  honor  to  refuse 
to  strike  out  the  words  'she  being  at  the  time 
enceinte?*  Anyhow,  was  it  not  error  in 
Judge  Copes  to  hold  that  question  res  adjudi- 
cata,  because  Judge  Shlpp  had  refused  a 
similar  motion;  but,  the  case  having  been 
withdrawn  from  the  jury  and  an  amendment 
allowed,  setting  up  practically  a  new  com- 
plaint, with  a  new  cause  of  action,  in  which 
the  same  allegation  is  made,  was  it  not  er- 
ror to  admit  testimony  to  support  such  alle- 
gation?" 


The  answer  to  this  question  is,  it  was  not 
error.  No  one  could  suppose  that  the  de- 
fendant was  in  any  way  responsible  for  the 
plaintiff's  condition;  and  therefore  there 
could  be  no  confusion  of  Issues  by  allowing 
the  allegation  to  remain.  The  physical  con- 
dition of  the  plaintiff  might  have  determined 
the  extent  of  the  injuries,  both  mental  and 
physical.  It  was  entirely  proper  that  the 
defendant  should  know  facts  upon  which  the 
plaintiff  would  base  her  estimate  of  her  in- 
jury; and  it  WEB  for  the  jury  to  say  whether 
the  injury  to  the  plaintiff  would  be  greater 
in  the  abnormal  than  in  the  normal  condi- 
tion, and,  if  so,  to  what  extent 

[2]  '*(2)  Was  it  not  error,  or  an  abuse  of 
legal  discretion,  to  withdraw  the  case  from 
the  jury,  after  the  plaintiffs  had"  practically 
closed  their  testimony,  and  allow  an  amend- 
ment of  the  complaint  which  made  a  'sub- 
stantial change'  in  the  original  cause  of  ac^ 
tion,  to  change  a  claim  for  actual  damages 
alone  to  one  for  both  actual  and  punitive?" 

The  answer  here  is  that  there  was  no  er- 
ror. It  was  within  his  honor's  discretion  to 
allow  the  plaintiff  to  allege  what  she  intend- 
ed to  allege  and  claimed  that  she  had  al- 
leged. In  order  that  no  injustice  be  done  the 
defendant,  or  that  he  might  lose  by  reason 
of  a  surprise  during  the  trial,  the  case  was 
withdrawn  from  the  jury.  The  amendments, 
therefore,  upon  which  the  case  was  finally 
tried  were  amendments  before,  and  not 
amendments  during,  trial,  within  the  mean- 
ing of  the  law.  The  action  before  amend- 
ment was  for  actual  and  punitive  damages, 
and  after  amendment  it  was  for  actual  and 
punitive  damages. 

[3, 4]  ''(3)  Was  it  not  error  in  refusing  to- 
hold,  as  the  trial  judge  did  in  the  first  in- 
stance, that  the  cause  of  action  set  up  in  the 
complaint  was  based  upon  section  2189  of 
the  Civil  Code,  regard  being  had  to  the  lan- 
guage used  in  the  complaint  generally,  a» 
well  as  specific  allegations,  and  especially  ta 
the  order  of  Judge  Shipp  allowing  the  amend- 
ment, and  the  amendment  allowed? 

**(4)  In  that  subsequently  his  honor  charg- 
ed the  jury  that  the  action  brought  'for 
personal  injuries  and  damages,  or  for  injury 
to  her  property  *  •  •  at  a  public  cross- 
ing,' and  using  other  language,  whereby  he 
substantially  told  the  jury  that  the  action 
was  brought  under  the  statute,  although 
there  was  no  collision  between  plaintiff's 
person  or  property  and  defendant's  locomo* 
tive  or  train? 

"<5)  In  that,  while  he,  in  the  first  instance,, 
construed  the  complaint,  and  subsequently 
the  jury,  as  hereinbefore  indicated,  he  re- 
fused to  charge  defendant's  first,  second^ 
third,  and  fourth  propositions,  embodying 
well-established  and  unquestionable  princi- 
ples of  law,  showing  the  distinction  between 
an  action  at  common  and  an  action  under 
the  statute  for  personal  injuries — a  dlstinc* 
tion  most  material  to  the  defense  in  this  ac^ 
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tlon?  It  being  an  admitted  or  nndlspnted 
fact  tbat  there  was  no  collision  between  the 
person  or  property  of  the  plaintiff,  Hannah 
J.  Spears,  and  the  locomotive  or  cars  of  de- 
fendant, was  It  not  error  In  his  honor,  es- 
pteially  In  ylew  of  his  refusal  to  charge  de- 
fendant's first  fonr  requests  to  charge  the 
Jury?" 

There  was  no  error  here.  Section  2132  is 
the  section  that  requires  the  signal,  and  It 
makes  no  reference  whatever  to  a  collision 
at  the  crossing.  The  only  effect  of  section 
2139  would  have  been  to  eliminate  a  contrib- 
utory negligence  as  a  defense.  His  honor 
charged  the  Jury  seven  times  that  contribu- 
tory negligence  was  a  defense.  His  honor 
charged  the  jury  that  If  they  found  that  the 
plaintiff  in  any  way,  by  her  own  negligence 
or  want  of  proper  care,  brought  about  or 
contributed  to  the  accident,  whereby  she  was 
Injured,  she  could  not  recover.  It  Is  hard  to 
see  how  the  defendant  could  have  asked  for 
more.  The  failure  of  the  Judge  to  charge 
that  the  plaintiff  could  not  recover  under  a 
statute  that  did  not  apply  was  not  only  not 
harmful  error,  but  It  was  not  error  at  all. 

[6]  People  traveling  a  public  highway  are 
entitled  to  fixed  warnings  of  the  approach 
of  a  train,  not  only  in  order  to  avoid  going 
on  the  crossing,  but  In  order  that  they  may 
take  such  precautions  as  they  may  think 
best  to  prepare  for  the  coming  train;  and 
they  are  entitled  to  the  whole  time  In  which 
to  take  precaution.  Section  2139  does  not 
limit  the  right  of  the  traveler  to  a  collision. 
It  was  for  the  jury  to  say  whether  the 
failure  to  give  the  signals.  If  there  was  a 
failure^  did  not  produce  the  necessity  for 
driving  her  mule  across  the  ditch  and  pro- 
duce the  Injury.  Sometimes  seconds  count 
Did  they  count  here?  That  was  for  the  Jury, 
and  It  was  left  to  them,  with  explicit  In- 
structions that  If  she  was  In  any  way  neg- 
ligent she  could  not  recover.  There  was  no 
error  here. 

[•]  Questions  7  and  8,  omitted  from  the 
argument,  are  deemed  withdrawn* 

*'(6)  Substantially,  that  the  action  was 
brought  and  could  be  sustained  under  the 
statute  by  use  of  the  following  language : 

«*(a)  *The  negligence,  wantonness,  and  reck- 
lessness and  willfulness  alleged  Is  that  the 
defendant  ran  Its  train  down  upon  that 
crossing,  without  giving  the  statutory  signal, 
at  a  high  and  reckless  rate  of  speed.' 

"(b)  *If  the  defendant  failed  to  ring  the 
bell  or  blow  the  whistle,  and  that  failure 
caused  the  plaintifTs,'  etc. 

*'(c)  Again:  *  Where  a  person  is  Injured  at 
a  point  where  a  railroad  crosses  a  public 
highway  and  the  statutory  signals  are  not 
given,  the  burden  is  on  the  defendant  com- 
pany to  show  that  the  Injnred  person  knew, 
or  ought  to  have  known,  of  the  approach  of 
the  train  to  have  avoided.' 

"(d)  Again:    'No  actual  collision  is  alleged 


in  this  suit,  and  it  is  not  necessary  to  prove 
a  collision.' 

'*(d)  Again:  'If  the  evidence  in  this  case 
satisfies  you  by  its  preponderance  that  the 
defendant  did  not  give  the  statutory  signal' 
(after  reading  section  2132),  'then  it  was 
guilty  of  negligence,  and,  if  that  negligence 
was  the  proximate  cause  of  the  Injury,  then 
the  defendant  is  liable.' " 

These  statements  refer  to  2132,  and  not  to 
2139.    There  is  no  error. 

"(9)  Was  it  not  error,  in  charging  the  jury 
aa  to  defendant's  liability  for  its  negligence, 
to  Ignore  the  plea  of  and  testimony  establishr 
Ing  plaintiff's  contributory  neglig^ice?* 

His  honor  twice  charged  the  jury  that  th^ 
must  take  his  charge  as  a  whole.  It  is  hard 
to  see,  with  that  statement  thus  emphaslzedt 
how  contributory  negligence  conld  have  been 
eliminated  from  any  portion  of  it 

"(10)  There  being  no  allegation  or  claim 
set  up  in  the  complaint  for  damages  to  the 
property  of  the  plaintiff,  to  wit,  the  buggy 
and  harness,  was  it  not  error  in  his  honor 
to  charge  the  jury  that  the  action  was 
brought  to  recover  damages  'for  injury  to  her 
property,  which  she  alleges  she  received 
through  the  negligence  and  willfulness  and 
wantonness  and  recklessness  of  the  defend- 
ant at  a  public  crossing? 

"(11)  Was  it  not  error  to  admit  testimony, 
where  there  were  no  allegations  to  that  ef« 
feet  in  the  complaint,  as  to  the  value  of  the 
property  and  the  damage  it  sustained?" 

Injury  to  the  buggy  was  set  up  in  the  com- 
plaint   There  was  no  error  here. 

[7]  "(12)  The  action  being  brought  by  Han- 
nah J.  Spears  alone  (her  husband  being  join- 
ed only  as  a  nominal  party),  was  it  not  error 
to  admit  testimony  in  regard  to  the  diildren 
who  were  in  the  buggy  with  the  plaintiff  at 
the  time  she  received  the  alleged  injuries, 
and  the  injuries  received  by  them,  each  of 
them  having  a  right  of  action?" 

Mental  sufferings  were  alleged.  If  Sirs. 
Spears  was  a  normal  woman  and  mother,  her 
greatest  sufferings  were  her  apprehensions  of 
harm  to  her  own  children  and  her  little  kins- 
woman, committed  to  her  care.  That  they 
may  have  a  cause  of  action  in  no  way  dimin- 
ished her  own  sufferings.  There  is  no  error 
here. 

[I]  "(13)  Was  it  not  error  to  allow  a  wit- 
ness to  express  the  opinion  that  the  crossing 
in  question  in  this  action  'was  the  most  dan- 
gerous place  I  knew  of  to  cross,'  said  witness 
giving  no  facts  showing  he  had  a  right  to 
give  an  opinion?" 

It  does  not  appear  from  the  case  that  his 
honor  ruled  on  the  question;  but,  if  he  did, 
the  witness,  stated  the  facts  fully  upon  which 
the  opinion  was  based.  There. is  no  error 
here. 

[9]  "(14)  In  refusing  d^endant's  motion 
for  nonsuit  as  to  exemplary  or  punitive  dam- 
ages on  the  grounds,  in  writing,  taken  on 
circuit   and   renewed    in   tills  court,    said 
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sronnds  constitntlng  stibdivlslan  1  of  tlilrd 
section  of  grormdd  of  appeal. 

"(15)  Did  he  not  err  in  refusing  to  grant 
a  nonsuit  generally  on  the  grounds,  In  writ- 
ing, taken  at  the  trial  and  renewed  in  this 
court  as  subdivision  2  of  said  third  section? 

"(16)  Did  he  not  err  in  refusing  to  grant 
defendant's  motion  for  direction  of  a  verdict 
on  same  grounds? 

"(17)  Did  his  honor  not  err  in  refusing  to 
grant  defendant's  motidn  for  a  new  trial  up- 
on the  grounds  submitted  in  writing  and  re- 
newed in  this  court  as  grounds  of  appeal  as 
the  fourth  section  of  said  grounds  of  ap- 
peal?" 

Whether  a  thing  Is  done  advertently  or  in- 
advertently is  an  inference  from  all  the  facts 
proved,  and  this  Inference  is  to  be  drawn  by 
the  jury.    There  is  no  error  here. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

GARY,  O.  J.,  and  WOODS,  HTDRICK,  and 
WATTS,  JJ.,  concur. 

<92  8.  C.  291) 

GRAFT  V.  SBABOARD  AIR  LINE  RT. 

<Sapreme  Court  of  South  Carolina.    Aug.  20, 

1912.) 

1.  Appeal  and  Ebhob  (§  882*)  — Rioht  to 
Complain. 

Where  the  complaint,  in  an  action  against 
a  railroad  company  for  injury  received  while 
crossing  defendant's  right  of  way,  alleged  that 
it  was  a  place  over  which  the  public  had  a 
right  to  travel,  and  asked  the  trial  judge  to 
instruct  as  to  the  public's  right  over  the  path, 
plaintiff  cannot  complain  that  instructions  de- 
fining that  right  were  not  germane  to  the  is- 
«ae. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  3501^610;  Dec.  Dig.  § 
882.*] 

2.  Railroads   (J  356*)  —  Injury  to  Pedes- 
trian—Instructions —  'Traveled  Place." 

In  an  action  against  a  railway  company 
for  injury  to  a  pedestrian  who  fell  into  an  ex- 
cavation on  defendant's  right  of  way,  Qlong  a 
pathway,  it  was  not  error  to  instruct  that,  for 
a  pathway  or  a  ''traveled  place"  to  be  char- 
acterized as  such,  it  most  be  used  by  the  pub- 
lic generally  and  not  particular  individuals, 
must  be  such  as  is  common  to  all,  etc. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1228-1234;    Dec.  Dig.  |  35e.» 

For  other  definitions,  see  Words  and  Phras- 
es, voL  8,  p.  7070.} 

S.  Railroads    (|    398*)  —  Pedestrians  —  Li- 
cense TO  Use  Pathway- Evidence  —  Sxjf- 

FICIENCT. 

In  an  action  against  a  railway  company 
for  injury  to  plaintiff  through  falling  into  an 
«zcavation  on  defendant's  right  of  way  while 
using  the  pathway,  evidence  held  insufficient  to 
show  that  defendant  invited  or  was  willing  that 
plaintiff  use  the  track. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  f(  1856,  135a-1363;  Dec  Dig.  f 
898.»] 

4.  Railroads  (f  366*)— Dutt  to  TiEBPAas* 

EBS. 

Persons  who  use  a  railway  right  of  way 
without  Invitation   or  willingness  of  the  com- 


pany are  trespassers  to  whom  the  company 
owes  no  doty  except  not  to  harm  them  willfully 
or  wantonly. 

lEd,  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  (S  1220-1227,  1235;  Dec  Dig.  § 
356.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  John  S.  Wilson,  Judge. 

Action  by  H.  C.  Craft  against  the  Sea- 
hoard  Air  Line  Railway.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Best  &  Cunningham  and  Porter  McMastor, 
all  of  Columbia,  for  appellant  I^les  A 
Lyles,  of  Columbia^  for  respondent 

FRASER,  J.  This  Is  an  action  brought  by 
the  appellant  against  the  respondent  for  per- 
sonal injury.  The  appellant's  statement  con- 
tains the  following:  ''The  plaintiff  brings 
this  action  against  respondent  herein  on  ac- 
count of  Injuries  which  he  alleges  to  have 
received  on  the  night  of  November  8,  1910, 
as  he  was  returning  to  his  home  along  a 
footway  or  pathway  extending  from  Olym- 
pla  avenue  across  the  right  of  way  of  said 
defendant  to  a  certain  pasture  and  from 
thence  to  Congaree  river.  That  while  re- 
turning home  along  said  pathway,  end  on 
account  of  a  hole  being  dug  therein  some 
five  feet  deep  and  five  feet  wide,  being  open 
and  unprotected,  that  plaintiff  fell  therein. 
That  all  the  testimony  shows  that  said  path- 
way as  alleged  in  the  complaint  extended 
from  a  certain  point  on  Olympia  avenue 
across  the  right  of  way  of  the  Seaboard  Air 
Line  Railway  to  a  pasture  which  was  used 
by  the  mill  employes  and  from  there  on  to 
Congaree  river,  where  the  mill  employ^ 
often  resorted  for  the  purpose  of  fishing, 
hunting,  pleasure,  and  recreation.  That  the 
testimony  shows  that  the  pathway  as  alleged 
and  described  in  the  complaint  had  been 
used  by  the  people  of  the  mill  neighborhood 
from  eight  to  ten  years  without  objection  or 
protest  on  the  part  of  the  defendant  and 
traveled  frequently  and  continuously  by  the 
said  mill  people  in  going  to  the  pasture  and 
the  Congaree  river  and  in  visiting  each  oth- 
er in  the  community  of  the  Olympia  village, 
and  that  about  5,000  people  resided  in  the 
mill  village,  and  it  is  a  suburb  of  Colum- 
bia." 

While  there  is  some  conflict  of  testimony 
as  to  whether  the  path  was  made  by  the 
mill  people  or  the  railroad  employ^  while 
some  concrete  and  steel  work  was  being 
done  on  the  railroad,  it  Is  not  important  in 
the  view  we  take  of  this  case.  It  may  be 
well  to  state  further  that  the  hole  Into  which 
the  plaintiff  fell  was  in  the  pasture,  and 
that  at  the  entrance  into  and  exit  from  the 
pasture  the  path  was  crossed  by  a  barbed 
wire  fence,  and  in  order  to  cross  the  fence 
pedestrians  pulled  the  strands  of  wiro  apart 
There  were  gates  to  the  pasture,  but  they 
were  on  the  other  side  of  the  pasture.    The 
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testimony  sbowed  tliat  the  railroad  company 
or  its  contractors  {Immaterial  here)  had 
made  some  improvements  in  the  track  near 
by,  and  afterwards  the  people  walked  near- 
er the  track,  and  at  the  time  of  the  accident 
the  path  was  partly  overgrown  with  grass. 
The  plaintiff  himself  testified  as  follows: 
"Q.  Now,  Mr.  Craft,  you  say  the  hole  that 
night  was  grown  np  in  grass?  A.  It  was 
grown  np  and  blown  full  of  fine  grass,  grass 
all  over  it"  Some  months  before  the  em- 
ploy^ of  the  company  had  dug  a  hole  di- 
rectly in  the  path  to  put  up  a  derrick,  thus 
completely  blocking  the  path.  Plaintiff  tes- 
tified at  folio  56  of  the  case:  "I  traveled 
this  path  the  last  time,  before  my  leg  was 
broke,  was  when  they  had  the  derrick  up 
there  placing  the  machinery  about,  and  did 
not  travel  it  any  more  until  I  got  my  leg 
broke." 

There  was  a  verdict  for  the  defendant, 
and  plaintiff  appealed  with  six  exceptions. 

[1]  Appellant  thus  states  the  questions, 
and  we  will  adopt  his  statement:  **The 
plaintiff  raises  six  exceptions  to  his  honor's 
rulings,  and  they  allege  error  on  the  part 
of  his  honor  in  charging  the  defendant's 
seventh,  ninth,  tenth,  eleventh,  twelfth,  and 
thirteenth  requests,  and  for  convenience 
these  exceptions  wiU  here  be  treated  togeth- 
eif,  as  they  more  or  less  embody  the  same 
propositions  of  law  relative  to  the  issues  of 
the  case  and  to  which  the  plaintiff  excepts 
as  being  erroneous.  The  foregoing  requests 
charged  that,  in  order  for  a  pathway  or  a 
'traveled  place'  to  be  characterized  as  such, 
it  must  begin  at  a  public  place  and  end  at 
a  public  place;  must  be  used  by  the  public 
generally,  and  not  particular  individuals; 
must  be  such  a  way  as  is  common  to  all; 
that  it  must  not  be  used  by  a  limited  com- 
munity or  class  of  people.  It  is  respectfully 
submitted  that  under  the  law  of  this  state 
(which  wUl  hereafter  be  set  forth)  a  path- 
way, footway,  or  traveled  place  is  not  sub- 
ject to  those  conditions  incident  to  public 
roads."  The  complaint  alleged  that  "it  was 
a  place  over  which  the  public  had  a  right  to 
travel."  The  appellant  also  asked  the  pre- 
siding Judge  to  charge  the  Jury  as  to  right 
the  public  have  over  the  path  and  cannot 
complain  that  the  charge  was  not  germane  to 
the  issue. 

[2-4]  The  appellant  complains  that  his  hon- 
or applied  to  a  public  footpath  the  test  of 
a  public  road.  His  honor  did  not  apply  the 
whole  test  There  has  been  no  sufficient  rea- 
son suggested  for  holding  that  "public"  in 
the  one  case  should  have  one  meaning  and 
another  meaning  in  the  other. 

In  the  case  of  State  v.  Duncan,  1  McGord, 
404,  the  court  said  that  a  way  leading  from 
a  highway  and  terminating  at  a  private 
house  or  a  particular  neighborhood  is  not  a 
public  but  a  private  way.  In  State  v.  Ran- 
dall, 1  Strob.  110,  47  Am.  Dec  548,  the  court 
said  that  the  ending  of  a  way  at  a  river 


where  country  produce  was  shipped  was 
not  public,  for  the  use  was  for  a  particular 
purpose. 

The  case  of  State  ▼.  Gregg,  2  Hill,  387, 
said  a  way  to  a  church  was  not  public  but 
private.  His  honor  charged  more  favor- 
ably to  the  plaintiff  than  he  was  ^ititled. 
These  exceptions  as  to  a  public  use  and  pub- 
lic place  cannot  be  sustained. 

The  appellant,  however,  relies  upon  Mat- 
thews V.  Railway,  67  S.  a  499,  46  S.  E.  335, 
65  L.  R.  A.  286,  to  show  that  he  was  entitled 
to  a  judgment  While  this  court  is  not  re- 
quired to  do  more  than  pass  upon  the  ex- 
ceptions, it  will,  in  order  that  it  may  not 
decide  the  case  upon  a  technicality,  consider 
the  case  according  to  the  rules  laid  down 
in  the  Matthew  Case:  ''While  a  railroad 
company  cannot  lose  its  right  of  way  by 
alienation  or  prescription,  because  of  the 
public's  interest  in  its  holding  It  for  public 
purposes,  it  may  impose  upon  itself  as  a  pri- 
vate corporation  duties  and  obligations  to 
the  public  or  to  individuals,  by  inviting  the 
use  of  the  right  of  way,  or  Indicating  its 
willingness  that  it  should  be  used  by  the 
public  or  particular  individuals.  In  such 
circumstances,  the  duty  devolves  on  the 
railroad  company  to  exercise  ordinary  care 
to  avoid  injury  to  those  so  using  the  right 
of  way.  This  rule  is  not  peculiar  to  rail- 
roads, but  is  of  general  application.  The 
invitation  need  not  be  expressed  in  words, 
but  may  be  implied  in  a  number  of  ways; 
such,  for  instance,  as  the  actual  construc- 
tion or  repairing  by  the  railroad  company 
of  a  road  or  a  bridge  along  the  right  of 
way,  which  would  not  be  suggestive  of  any 
other  use  except  travel  on  foot  or  in  the 
ordinary  vehicles  of  the  country." 

It  would  be  impossible  for  the  writer  of 
this  opinion  to  make  a  clearer  statement 
than  that  Had  the  company  done  anything 
from  which  an  invitation  or  permission  could 
have  been  inferred?  On  both  sides  of  the 
hole  and  across  the  path  there  was  a  fence, 
and  on  the  path  no  provision  for  crossing. 
The  plaintiff  said  it  was  a  barbed  wire 
fence,  and  he  lifted  it  to  get  through.  We 
see  no  evidence  from  which  an  invitation 
or  even  a  willingness  could  be  inferred. 

Besides  this,  the  company,  not  being  able 
to  surrender  its  right  of  way  could  reclaim 
the  exclusive  use  at  any  time  its  public 
business  required.  It  did  reclaim  it  and 
erected  obstructions  in  the  path  itself,  and 
of  this  obstruction  the  plaintiff  knew.  Plain- 
tiff himself  said:  '*I  traveled  this  path  the 
last  time,  before  my  leg  was  broke,  was 
when  they  had  the  derridL  up  there  placing 
the  machinery  about,  and  did  not  travel  It 
any  more  until  I  got  my  leg  broke."  The 
plaintiff  knew  that  the  invitation  was  at 
least  temporarily  withdrawn.  If  the  invita- 
tion was  ever  renewed,  there  is  no  evidence 
of  it  in  the  case.  One  of  the  plaintilTs  wit- 
nesses said  the  path  is  not  there  now  and 
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most  of  the  people  walk  by  the  fill  and  not 
by  the  path.  It  really  does  not  make  any 
difference  whether  this  path  was  used  by 
the  public,  or  by  a  particular  class  of  peo- 
ple, or  by  one  person. 

The  defendant  asks  this  court  to  sustain 
the  judgment  appealed  from  on  the  ground 
that  there  Is  no  evidence  to  sustain  a  judg- 
ment for  the  plaintiff.  We  find  that  there 
is  no  evidence  that  the  defendant  Invited  or 
showed  any  willingness  that  the  plaintiff 
should  use  this  path.  Those  who  use  the 
right  of  way  without  invitation  or  willing- 
ness are  trespassers,  and  the  railroad  com- 
pany owes  them  no  duty  except  not  to  harm 
them  willfully  or  wantonly.  The  allegations 
of  willfulness  and  wantonness  were  with- 
drawn. 

The  deed  to  the  Southbound  Railway  Com[>> 
pany,  referred  to  In  plaintiff's  argument,  was 
Introduced  in  evidence  in  the  circuit 'court, 
but  is  not  a  part  of  the  case  before  this 
court,  so  that  we  have  no  means  of  making 
any  finding  as  to  what  rights  plaintiff  had 
under  that  deed. 

The  judgment  of  this  court  is  that  the 
judgment  appealed  from  is  affirmed. 

GARY,  0.  J.,  and  WOODS,  HYDRICK, 
and  WATTS,  JJ.,  concur. 

(92  S.  C.  312) 

DOVE  V.  KIRKI.AND  et  aL 

(Supreme  Court  of  South  Carolina.     Aug.   1, 

1912.) 

1.  Schools  anu  School  Distbicts  (|  91^)— 
Bonds—Elections  roB  Issuancb  ^  Condi- 
tions  Pbbcedbnt. 

There  is  no  provision  of  the  Constitution 
requiring  the  making  of  a  survey  of  a  school 
district,  or  the  filing  of  a  i)lat  thereof,  before 
the  district  can  hold  an  election  on  the  question 
of  issuance  of  bonds. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §  210;  Dec.  Dig.  § 
91.»] 

2.  Schools  and  School  Distbicts  (§  91*)— 
Bonds— Election  fob  Issuance—Ctjbativx 
Act. 

Though  it  be  a  condition  precedent,  under 
Acts  1907,  pw  622,  to  the  holding  of  an  election 
on  the  question  of  issues  of  bonds  by  a  school 
district  that  a  survey  of  the  district  be  made 
and  a  plat  thereof  filed,  omission  thereof,  being 
a  thing  the  Legislature  could  have  previously 
authorued,  is  cured  by  Acts  1912,  p.  1062,  val- 
idating the  election. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  210;  Dec.  Dig. 
I  91.*] 

3.  Schools  and  School  Distbicts  (§  99*)— 
Bonds— Taxes  fob  Payment— "County  Of- 

FICEBS  " 

"County  officers,"  in  Acts  1907,  p.  523,  | 

4.  declaring  it  the  duty  of  the  county  officers, 
charged  with  assessment  and  collection  of  taz- 
fes,  to  levy  and  collect  from  the  property  within 
a  school  district  a  sum  to  pay  interest  on  bonds 
issued  by  the  district,  and  to  create  a  sinking 
fund  to  pay  the  bonds,  has  reference  to  those 
officers  in  the  county  who  are  authorized  to 
levy  and  collect  the  taxes  in  such  cases,  and 
so  does  not  contravene  Const,  art  10,  §  5,  if 


vesting  in  the  board  of  trostets  of  the  district 
the  power  to  levy  and  collect  snch  taxes. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  U  233,  234;  Dec 
Dig.  §  99.* 

For  other  definitions,  see  Words  and  Phras- 
es, Vol.  2,  pp.  1663-1666.] 

4.  Schools  and  School  Districts  (S  91*)— 
Bonds— lasuANCfi— Gbounds  fob  Injtjnc- 
tion. 

Were  Acts  1907,  p.  623,  |  4,  unconstitu- 
tional as  attempting  to  authorize  the  wrong 
officers  to  assess  and  collect  taxes  to  pay  bonds 
issued  by  a  school  district,  it  having  nothing  to 
do  with  the  issuance  of  the  bonds,  would  not 
be  ground  for  enjoining  their  issue^  as,  even  in 
the  absence  of  a  provision  for  levymg  a  special 
assessment  for  tbeir  payment,  a  remedy  for 
their  enforcement  will  be  found. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  f  210;  Dec  Dig. 
«  91.»] 

5.  Statutes  (J  122*)— Title  and  Subject. 

Acts  1912,  p.  1062.  entitled  '*An  act  to 
yalidate,  ratifv  and  confirm  all  proceedings  of 
the  trustees  of  a  school  district  •  ♦  ♦  call- 
ing and  holding  an  election  *  *  *  on  the 
question  of  issuing  of  bonds,  *  *  *  and  au- 
thorizing the  issuing  of  bonds  pursuant  to  the 
vote  at  such  election,'*  does  not  contravene  Const 
art  3,  §  17,  providing  that  every  act  shall  have 
but  one  subject  and  that  shall  be  expressed  in 
the  title,  because  declaring  all  proceedings  in 
connection  with  the  election  validated,  provid- 
ing that  bonds  are  to  be  $500  each,  declaring 
that  thev  shall  be  valid  and  have  the  qualities 
of  negotiable  paper,  and,  when  issued  and  paid 
for,  shall  be  noncontestible  in  the  hands  of 
bona  fide  purchasers,  and  that  they  shall  be 
exempt  from  taxation. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  175;   Dec.  Dig.  §  122.*] 

6.  Schools  and  School  Distbicts  ({  91*)— 
Bonds— Election  fob  Issuance— Cubative 
Act. 

The  irregularities  of  holding  an  election 
on  the  question  of  issuance  of  bonds,  by  a 
school  district  without  the  trustees  having  as- 
certained whether  the  petition  for  the  election 
contained  the  necessary  number  of  signatures, 
or  having  had  the  district  surveyed  and  a  plat 
thereof  nled,  though  not  expressly  mentioned, 
are  cured  by  Acts  1912,  p.  1062,  providing  that 
all  acts  and  proceedings  of  the  trustees  in  call- 
ing and  holding  the  election,  including  the  no- 
tice thereof,  the  designation  of  the  time  and 
place  of  voting,  the  appointment  of  managers 
of  the  election  and  all  proceedings  in  the  con- 
duct of  it,  and  receiving  the  returns  and  de- 
claring the  result  are  validated  with  like  ef- 
fect as  if  all  steps  taken  by  the  trustees  had 
been  authorized  hj  law,  notwithstanding  any 
irregularity  or  omission  which  may  have  oc- 
curred in  the  conduct  and  management  of  the 
election  and  the  givinar  of  said  notice  and  the 
other  proceedings  of  the  trustees. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  210;  Dec  Dig. 
I  91.»] 

7.  Schools  and  School  Distbicts  (I  53*)— 
Officebs- De  Facto  Officebs  —  holding 
Otheb  Office. 

Though  when  one  was  appointed  a  trustee 
of  a  school  district  he  was  a  member  of  a  town- 
ship board  of  assessors,  and  thereafter  contin- 
ued to  act  as  such,  he  was  a  de  facto  trustee 
of  the  school  district,  notwithstanding  Const 
art  2,  §  2,  declaring  no  person  shall  hold  two 
offices  of  honor  or  profit  at  the  same  time. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  U  127-135;  Dec. 
Dig.  §  53.*1 
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8.  Schools  ahd  School  Distbictb  (§  53*)— 
Officers— Db  Facto  Officers. 

One  appointed  a  trustee  of  a  school  dis- 
trict, though,  under  Civ.  Code  1902,  |  1210,  not 
qualified  to  act  as  such,  because  not  a  qualified 
elector  of  the  district,  is  a  de  facto  trustee. 

[Ed.  Note. — ^For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  127-135;  Dec. 
Dig.  §  53.*] 

•*To  be  officially  reported." 

Original  proceedings  by  W.  Banks  Dove 
against  B.  B.  Kirkland  and  otbers,  as  the 
Board  of  Trustees  of  School  District  No.  13, 
Richland  County  and  others.  Petition  dis- 
missed. 

The  petltton  is  as  follows: 

"The  petitioner  herein,  through  his  at- 
torneys, Clarkson  &  Clarkson,  respectfully 
presents: 

''(1)  That  the  said  petitioner  Is  a  resident 
taxpayer  and  freeholder  residing  within  the 
Umlts  of  school  district  No.  13,  Richland 
county,  the  state  of  South  Carolina. 

''(2)  That  the  respondents  B.  B.  Kirkland, 
J.  B.  Duke,  and  Geo.  W.  Taylor  are  exercis- 
ing the  duties  of  the  board  of  trustees  of 
the  above-mentioned  district  That  the  re- 
spondents B.  C.  Du  Pre  and  P.  B.  Splgener 
are  the  auditor  and  treasurer,  respectively, 
of  the  said  county,  and  that  the  respondents 
William  Stork,  S.  W.  Dent,  and  William 
Piatt  are  the  board  of  assessors  of  Columbia 
township,  in  said  county.  That  the  respond- 
ents Geo.  W.  Taylor,  C.  S.  Lever,  and  W.  H. 
Sondley  are  the  board  of  assessors  fot  Up- 
per township,  In  said  county,  and  that  the 
respondents  J.  B.  Duke,  G.  S.  Pooser,  and 
Geo.  W.  Newman  are  the  county  board  of 
assessors  for  Eslvl  Ctaire,  a  tax  district  in 
said  county.  That  the  said  school  district 
No.  13  is  composed  of  parts  of  Columbia 
township.  Upper  township,  and  all  of  Eau 
Qaire,  and  that  the  said  auditor,  treasurer, 
and  boards  of  assessors  are  the  county  of- 
ficers charged  with  the  assessment  and  col- 
lection of  taxes  within  the  said  district. 

"(3)  That  on  Information  and  belief,  on  or 

about  the  day  of  ,   1900,   the 

county  board  of  education  for  Richland  coun- 
ty, acting  by  and  under  the  authority  vested 
in  them  by  law,  created  school  district  No. 
13,  with  certain  boundaries,  and  thereafter, 
on  the  31st  day  of  March,  1911,  the  said 
board  enlarged  the  boundaries  of  the  said 
district  and  established  them  as  follows,  to 
wit:  'From  where  the  G.  0.  &  A.  Railroad 
leaves  limits  of  Columbia,  and  up  the  said 
road  to  the  five-mile  post  of  said  road,  then 
extending  in  a  northwesternly  direction  to 
the  intersection  of  the  Winnsboro  road  and 
Crane  creek;  thence  up  said  Winnsboro 
road  to  the  seven-mile  post;  thence  in  a 
westernly  direction  parallel  with  Crane  creek 
to  Broad  river  and  down  Broad  river  to  the 
city  limits;  thence  along  dty  limits  to  the 
Intersection  of  the  limits  of  the  city  of  Co- 
lumbia and  C.  G.  &  A.  R.  U.*    That  there- 


after, on  the  20th  day  of  June,  1012,  after 
the  election  hereinafter  set  forth,  the  board 
of  trustees  of  the  said  district  caused  a  sur- 
vey of  the  said  district  to  be  made  by  a 
competent  surveyor  by  and  in  accordance 
with  and  upon  the  boundaries  as  fixed  by 
the  county  board  of  education,  as  set  out 
above,  and  a  plat  thereof  to  be  filed  in  the 
office  of  the  clerk  of  court  for  Richland  coun- 
ty; and  the  size  and  extent  of  the  said  dis- 
trict were  correctly  ascertained  by  the  said 
surveyor  to  be  thirte^i  and  76/100  (13.76) 
square  miles.  That  your  petitioner  alleges 
that  the  said  survey  as  made  was  not  suf- 
ficient, in  that  the  northern  boundaries  of 
the  said  district  were  not  actually  run  out 
upon  the  ground,  but  were  fixed  by  the  lo- 
cation of  the  extremities  thereof. 
•  *'(4)  That  the  respondent  Geo.  W.  Taylor 
was  appointed  a  member  of  the  township 
board  of  assessors  for  Upper  township  on  or 

about  the day  of  February,  1911,  and 

has  been  since  that  day  exercising  the  duties 
thereof.  That  the  said  respondent  was  ap- 
pointed a  member  of  the  board  of  trustees 
for  school  district  No.  13  on  or  about  the 
18th  day  of  August,  1911,  an<f  has  been  since 
that  day  exercising  the  duties  thereof.  That 
the  respondent  J.  B.  Duke  was  appointed  a 
member  of  the  board  of  trustees  of  the  said 
district  on  the  5th  day  of  July,  1910,  and  a 
member  of  the  county  board  of  assessors  for 

Eau  Claire  on  the day  of  February, 

1911,  and  has  been,  since  the  respective  dates 
of  his  appointment,  exercising  the  duties  of 
both  offices.  That  the  respondent  B.  B.  Kirk- 
land is  not  a  qualified  elector  of  Richland 
county. 

"(5)  That  on  the  15th  day  of  August,  1911, 
an  election  was  held  within  the  said  district 
on* the  question  of  issuing  bonds  under  the 
act  of  1907,  p.  522,  which  provides  as  fol- 
lows, to  wit:  'That  the  trustees  of  any  pub- 
lic school  district  in  the  state  of  South  Car- 
olina are  hereby  authorized  and  empowered 
to  issue  and  sell  coupon  bonds  of  the  said 
school  district,  payable  to  bearer,  In  such 
denominations  and  amounts  as  they  may 
deem  necessary,  not  to  exceed  four  per  cent 
of  the  assessed  valuation  of  the  property  of 
such  school  district,  for  taxation,  and  bear- 
ing a  rate  of  Interest  not  exceeding  six  per 
cent  per  annum,  payable  annually  or  semi- 
annually, and  at  such  times  as  they  may  deem 
best:  Provided,  that  the  question  of  issuing 
the  bonds  authorized  in  this  section  shall 
be  first  submitted  to  the  qualified  voters  of 
such  school  district  At  an  election  to  be  held 
upon  the  written  petition  or  request  of  at 
least  one-third  of  the  resident  electors  and  a 
like  proportion  of  the  resident  freeholders 
of  the  age  of  twenty-one  years  to  determine 
whether  said  bonds  shall  be  issued  or  not 
as  herein  provided:  Provided  further,  that 
before  any  election  is  held  under  this  act» 
it  shall  be  the  duty  of  the  trustees  of  the 
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scbool  district  to  haye  a  snirey  of  said  school 
district  made  by  some  competent  surveyor, 
and  a  plat  thereof  made  and  filed  in  the 
office  of  clerk  of  conrt.'  That  the  amonnt  of 
the  bonds  to  be  issned  were  not  to  exceed 
$20,000,  and  were  for  the  purpose  of  provid- 
ing funds  with  which  to  build  a  schoolhouse, 
and  that  the  said  election  resulted  in  favor 
of  the  issuance  of  the  said  bonds  by  a  vote 
of  twelve  for  and  three  against. 

"(0)  That  on  information  and  belief  the 
said  election  was  illegal,  null  and  void,  for 
the  reason  that  the  provisions  of  the  act  of 
1907,  p.  522,  authorizing  the  issuance  of  bonds 
by  school  districts,  was  not  carried  out  in 
the  following  points,  to  wit: 

''(a)  That  there  has  been  no  ascertain- 
ment as  to  whether  the  petition  filed  with 
the  board  of  trustees  contained  the  signa- 
tures of  the  necessary  one-third  (Md  of  the 
resident  electors,  etc. 

"(b)  That  at  the  time  of  the  said  election 
no  survey  of  the  said  district  had  been  made: 
nor  had  a  plat  thereof  been  filed  in  the  of- 
fice of  the  clerk  of  the  court 

"(7)  That  thereafter,  on  the day  of 

February,  1912,  the  General  Assembly  at- 
tempted to  validate  the  said  election  by  the 
passage  of  the  following  act,  to  wit: 

*'An  act  to  validate,  ratify  and  confirm  all 
proceedings  of  the  trustees  of  school  dis- 
trict No.  13,  of  Richland  county,  calling 
and  holding  an  election  on  the  15th  day 
of  August,  1911,  on  the  question  of  Issu- 
ing bonds  of  said  school  district  In  an 
amount  not  exceeding  $20,000.00,  and  au- 
thorizing the  Issuing  of  bonds  pursuant 
to  the  vote  at  such  election. 
"  ^Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of   South  Carolina, 
that  all  acts  and  proceedings  had  and  taken 
by  the  trustees  of  school  district  No.  13,  of 
Richland  county,  in  calling  and  holding  a 
special  election  in  the  said  school  district  on 
the  15th  day  of  August,  1911,  on  the  ques- 
tion of  issuing  bonds  of  said  school  district 
to  an  amount  not  exceeding  $20,000.00,  bear- 
ing interest  from  January  1,  1912,  at  the 
rate  of  five  per  cent  interest,  payable  semi- 
annually, and  principal  payable  twenty  years 
after  date,   for  the  purpose  of  erecting  a 
school    building    for    maintaining   a    public 
school  in  said  district,  including  the  notice 
of  such  election,  given  by  said  trustees,  the 
designation  of  the  time  and  place  of  voting, 
the  appointment  of  the  managers  of  such 
election  and  aU  proceedings  in  the  conduct 
of  said  election,  and  in  receiving  the  returns 
of  the  managers  and  declaration  of  the  re- 
sult thereof,  be,  and  the  same  are  hereby, 
validated,  ratified  and  confirmed  with  like 
effect  as  if  all  the  steps  taken  by  said  trus- 
tees had  been  duly  authorized  by  law,  not- 
withstanding  any   irregularity   or   omission 
which  may  have  occurred  in  the  conduct  and 
management  of  the  said  election,  and  the 


giving  of  said  notlte,  and  tha  ether  proceed- 
ings of  the  said  trustees.  The  said  bonds 
are  to  be  in  denominations  of  $500.00  each, 
and  bonds  of  said  school  district  to  be  issued 
by  virtue  of  said  election  are  hereby  de- 
clared to  be  valid  bonds  of  the  said  school 
district  and  shall  have  all  the  qualities  of 
negotiable  paper,  under  the  law  merchant 
and  when  sold  and  paid  for  in  the  manner 
prescribed  by  law  shall  be  incontestible  in 
the  hands  of  bona  fide  purchasers  for  value. 
The  bonds  so  issued  are  hereby  exempted 
from  all  taxes,  state,  county  and  municipal. 
'**Sec.  2.  This  act  shall  take  effect  im- 
mediately upon  its  apiwoval  by  the  Govern- 
or.'   Acts  1912,  p.  1062. 

"(8)  That  on  or  about  the  27th  day  of 
April  1912,  the  said  B.  B.  Kirkland,  J.  B. 
Duke,  and  Geo.  W.  Taylor,  acting  as  the 
board  of  trustees  of  the  said  district  sold 
the  said  bonds,  above  mentioned,  to  the  Pal- 
metto National  Bank,  and  are  now  about  to 
issue  and  deliver  the  same  to  the  said  pur- 
chasers as  a  valid  debt  of  the  said  district 

"(9)  That  on  information  and  belief  said 
bond  issue  is  illegal,  null  and  void,  for  the 
following  reasons,  to  wit: 

"(a)  That  article  11,  {  5,  Const  1895, 
which  provides,  among  other  things,  that 
*the  General  Assembly  shall  provide  ♦  ♦  ♦ 
for  the  division  of  counties  in  suitable  school 
districts,  as  compact  in  form  as  practicable, 
having  regard  to  natural  boundaries  and  not 
to  exceed  forty-nine  nor  less  than  nine 
square  miles,*  contemplates  an  actual  sur- 
vey and  location  of  the  boundaries  of  a 
school  district  upon  the  ground;  whereas 
the  northern  boundaries  of  school  district 
No.  13  have  never  been  actually  laid  out  on 
the  ground,  and  in  consequence  thereof  the 
said  school  district  has  never  been  properly 
formed. 

'*(b)  That  the  method  provided  by  the  act 
of  1907,  p.  522,  for  the  assessment  and  col- 
lection of  taxes,  to  wit:  'Section  4.  ♦  ♦  ♦ 
It  shall  be  the  duty  of  the  county  officers 
charged  with  the  assessment  and  collection 
of  taxes  to  levy  and  collect  annually  from 
all  the  property,  real  and  personal,  within 
the  limits  of  such  school  district,  a  sum  suffi- 
cient to  pay  interest  on  such  bonds,  and  also 
a  sum  sufficient  to  provide  a  sinking  fund 
for  the  payment  of  such  bonds  when  due* — 
is  unconstitutional,  for  the  reason  that  the 
corporate  authorities  of  school  districts,  to 
wit  the  board  of  trustees,  are  vested  with 
this  power  by  the  Constitution  of  1895,  art 
10,  {  5.  to  wit:  *The  corporate  authorities 
of  counties,  townships,  school  districts, 
♦  ♦  ♦  may  be  vested  with  power  to  as- 
sess and  collect  taxes  for  corporate  pur- 
poses.' 

''(c)  That  the  validating  act  of  1912,  p. 
1062,  is  unconstitutional,  in  that  it  relates 
to  more  than  one  subject  to  wit  to  the  val- 
idation of  the  proceedings  taken  in  the  eleo- 
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tion  of  August  15»  1911,  to  the  inyestment 
of  the  bonds  to  be  issued  thereunder  with 
the  qualities  of  negotiable  paper,  to  the  fix- 
ing of  their  denominations,  to  the  rendering 
of  them  noncontestible  in  the  hands  of  bona 
fide  purchasers  for  value,  and  to  the  exemp- 
tion of  them  from  all  taxes,  all  of  which  Is 
contrary  to  article  3,  §  17,  Const  1895,  which 
provides  as  follows,  to  wit:  'Every  act  or 
resolution  having  the  force  of  law  shall  re- 
late to  but  one  subject,  and  that  shall  be  ex- 
pressed in  the  title.' 

"(d)  That  the  validating  act  of  1912,  p. 
1062,  does  not  cure  the  failure  of  the  board 
of  trustees  to  ascertain  as  to  whether  or  not 
the  petition  filed  with  them,  calling  for  the 
election  held  on  the  15th  day  of  August, 
1911,  contained  the  necessary  number  of  sig- 
natures, or  their  failure  to  have  the  school 
district  surveyed  and  a  plat  thereof  filed 
with  the  clerk  of  court,  for  the  reason  that 
those  defects  are  not  set  out  In  the  act 

"(e)  That  the  survey  of  the day  of 

June,  1912,  and  the  subsequent  filing  of  the 
plat  is  not  sufficient,  for  the  reason  that  the 
making  of  a  survey  and  the  filing  of  a  plat 
is  a  condition  antecedent  to  the  holding  of 
an  election  upon  the  question  of  issuing 
bonds. 

"(f)  That  the  trustees  Geo.  W.  Taylor  and 
J.  B.  Duke  are  not  qualified  to  hold  the  po- 
sitions of  school  trustees,  for  the  reason  that 
they  are  now  holding  positions  on  the  boards 
of  assessors  in  the  tax  districts  included  in 
school  district  No.  13,  contrary  to  article  2, 
§  2,  Constitution  1895,  which  provides  as 
follows,  to  wit:  *Sec.  2.  *  ♦  •  But  no 
person  shall  hold  two  offices  of  honor  or 
profit  at  the  same  time.' 

"(g)  That  the  respondent  B.  B.  Kirkland  is 
not  a  qualified  elector,  and  therefore  not 
qualified  to  act  as  trustee,  as  appears  by  ref- 
erence to  section  1210,  Code  1902,  vol.  1, 
which  provides:  *Each  county  board  of  edu- 
cation *  *  ^  shall  appoint  from  each  school 
district  in  their  county,  three  school  trustees 
from  the  qualified  electors  and  taxpayers, 
residing  within  the  district    ♦    ♦    ♦ '" 

Clarkson  &  Clarkson,  for  petitioner.  Thom< 
as  &  Lumpkin,  for  respondents. 

GARY,  O.  J.  This  is  an  application  to  the 
court,  in  the  exercise  of  its  original  jurisdic- 
tion, for  an  order  enjoining  the  respondents 
from  issuing  bonds  not  exceeding  $20,000  in 
amount,  to  be  used  in  building  a  schoolhouse; 
the  result  of  an  election  held  under  the  act 
of  1907  being  In  favor  of  issuing  said  bonds. 

In  order  to  understand  clearly  the  ques- 
tions involved,  it  will  be  necessary  to  set  out 
the  petition  in  the  report  of  the  case.  The 
facts  alleged  in  the  petition  are  not  denied  by 
the  defendants  in  their  return  to  the  rule  to 
show  cause  why  the  prayer  of  the  petition 
should  not  be  granted.  The  grounds  upon 
which  the  petitioner  relies  are  lettered  as 
follows:  (a),  (b),  (c),  (d),  (e),  (f),  and  (g),  and 
will  be  considered  in  regular  order. 


[If  2]  (a)  This  ground  cannot  be  sustained 
for  the  reason  that  there  is  no  provision  of 
the  Constitution  requiring  that  a  survey 
should  be  made,  or  a  plat  filed,  before  an 
election  could  be  held;  and,  even  conceding 
that  such  requirement,  under  the  case  of 
McLaurln  v.  Tatum,  85  S.  C.  444,  67  S.  B. 
560,  Is  a  condltloA  precedent,  it  was  rendered 
ineffectual  by  the  validating  act  of  1912. 

"The  pivotal  point  in  a  healing  or  vali- 
dating statute  is  that  it  must  be  confined  to 
acts  which  the  Legislature  could  previously 
have  authorized."  State  v.  Whitesides,  30 
S.  C.  679,  9  S.  E.  661,  3  L.  R.  A.  777;  State 
V.  Neely,  30  S.  C.  587,  9  S.  E  664,  3  L.  R.  A. 
672. 


*t. 


Although  necessarily  retroactive,  curative 
acts  are  not,  for  that  reason,  invalid;  for 
the  general  rule  is  that  the  Legislature  can 
validate  any  act  which  it  might  originally 
have  authorized."    26  Ena  of  Law,  698,  699. 

"A  retrospective  statute,  curing  defects  in 
legal  proceedings,  where  they  are  in  their 
nature  irregularities  only,  and  do  not  extend 
to  matters  of  jurisdiction,  is  not  void  on  un- 
constitutional grounds,  unless  expressly  for- 
bidden. Of  this  class,  are  the  statutes  to 
cure  irregularities  in  the  assessment  of  prop- 
erty for  taxation  and  the  levy  of  taxes  there- 
on, irregularities  in  the  organization  or  elec- 
tion of  corporations,  irregularities  in  the 
votes  or  other  action  by  municipal  corpora- 
tions, or  the  like,  where  a  statutory  power 
has  failed  of  due  and  regular  execution 
through  the  carelessness  of  officers  or  other 
cause,  irregular  proceedings  in  courts,  etc. 
The  rule  applicable  to  cases  of  this  descrip- 
tion is  substantially  the  following:  If  the 
thing  wanting,  or  which  failed  to  be  done, 
and  which  constitutes  the  defect  in  the  pro- 
ceedings, is  something,  the  necessity  for 
which  the  Legislature  might  have  dispensed 
with  by  prior  statute,  then  it  is  not  beyond 
the  power  of  the  Legislature  to  dispense 
with  it  by  subsequent  statute.  And  if  the 
irregularity  consists  in  doing  some  act  which 
the  Legislature  might  have  made  immaterial 
by  prior  law  it  is  equally  competent  to  make 
the  same  Immaterial  by  a  subsequent  law." 
Cooley's  Con.  Lim.  456,  457. 

These  authorities  are  quoted  with  approval 
in  the  case  of  Hodge  v.  School  District,  80 
S.  C.  518,  61  S.  E.  1009,  and  are  conclusive 
of  this  question. 

[3, 4]  (b)  There  are  two  reasons  why  this 
ground  cannot  be  sustained:  (1)  Because  the 
provision  in  section  4  of  the  act  of  1907, 
that  "it  shall  be  the  duty  of  the  county  offi- 
cers charged  with  the  assessment  and  col- 
lection of  taxes  to  levy  and  collect  annually 
from  all  the  property,  real  and  personal, 
within  the  limits  of  such  school  district,  a 
sum  sufficient  to  pay  the  Interest  on  such 
bonds,  and  also  a  sum  sufficient  to  provide  a 
sinking  fund  for  the  payment  of  such  bonds 
when  due,"  has  reference  to  those  officers  in 
the  county  who  are  authorized  to  levy  and 
collect  the  taxes  in  such  cases;  and  (2)  be- 
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cause  the  provlslonB  of  the  section  Just  quot- 
ed have  reference  to  future  action,  and  are 
not  a  condition  precedent  to  the  holding  of 
an  election  for  the  purpose  of  determining 
whether  the  bonds  should  be  issued.  That 
section  does  not  relate  to  the  issuing  of  the 
bonds,  but  to  their  payment  after  they  have 
teen  Issued.  A  similar  question  arose  in 
the  case  of  Welch  v.  Getzen,  85  S.  C.  156, 67 
S.  E.  294,  and  was  thus  disposed  of  by  the 
court:  "Conceding  *that  there  is  no  provision 
of  the  law  allowing  the  levy  of  a  special  tax 
in  the  high  school  district  for  the  purpose  of 
paying  off  coupon  bonds,  issued  to  raise 
funds  for  high  school  purposes  in  such  dis- 
trict,' we  fall  to  see  why  that  should  be  a 
ground  for  enjoining  the  issue  of  such  bonds, 
as  it  is  not  a  condition  precedent  When 
bonds  are  issued,  there  arises  a  contract  be- 
tween the  purchaser  and  seller,  the  obliga- 
tion of  which  cannot  be  impaired,  as  it  would 
be  in  violation  of  article  1,  §  10,  of  the  Unit- 
ed States  Constitution,  and  of  article  1,  S  8, 
of  the  Constitution  of  South  Carolina.  All 
parties  having  entered  into  a  valid  contract, 
a  remedy  for  its  enforcement  will  always  be 
found." 

[5]  (c)  It  is  only  necessary  to  cite  the 
following  cases  to  show  that  this  ground  can- 
not be  sustained:  Connor  v.  Railway,  23  S. 
C.  427;  Floyd  v.  Perrin,  30  S.  C.  1,  8  S.  B. 
14,  2  L.  R.  A.  242;  Riley  v.  Union  Station 
Co.,  71  S.  0.  457,  51  S.  B.  485,  110  Am.  St 
Rep.  579;  State  v.  O'Day,  74  S.  C.  448,  54 
S.  E.  607;  Park  v.  Cotton  Mills,  75  S.  C.  560, 
56  S.  E.  234;   Aycocl£-Little  Co.  v.  Railway, 

76  S.  C.  331,  57  8.  B.  27;  Buist  v.  Charleston, 

77  S.  0.  260,  57  S.  E.  862 ;  State  v.  Hunter, 
79  S.  C.  91,  60  S.  E.  226;  Jelllco  v.  Commis- 
sioners, 83  S.  O.  481,  65  S.  E.  725;  Power 
Co.  V.  Walker,  89  S.  C.  84,  71  S.  B.  356; 
State  V.  Fant,  88  S.  C.  493,  70  S.  E.  1027. 

[6]  (d)  This  ground  cannot  be  sustained  for 
the  reason  that  the  validating  act  of  1912 
cures  such  irregularities. 

(e)  What  has  already  been  said  diS];)ose8  of 
this  question. 

[7]  (f)  The  case  of  Welch  r.  Getzen,  85  S. 
C.  156,  67  S.  K  294,  shows  that  this  ground 
cannot  be  sustained,  as  Geo.  W.  Taylor  and 
J.  B.  Duke  were  de  facto  trustees. 

[6]  (g)  What  has  already  been  said  dispos- 
es of  this  ground. 

Petition  dismissed. 

WOODS,  HYDRIOK,  WATTS,  and  FRAS- 
BRy  JJ.,  concur. 

01  Qa.  App.  iffi) 

HARRELL  V.  STATE.     (No.  4,264.) 
(Court  of  Appeals  of  Georgia.    Aug.  6,  1912.) 

(SyUahug  hy  ih€  Court,) 

1.  Indictment  and   Information    (|  34*)— 
Formal  Rsquisitks— Indorsement. 

Where  an  indictment  or  special  present- 
ment is  returned  into  conrt  as  a  "true  bill,*'  | 


containing  the  names  of  as  many  as  18  persons, 
written  in  the  face  thereof,  as  constituting  the 
members  of  the  grand  Jury  who  acted  on  it, 
and  the  minutes  of  the  court  show  that  these 
persons  were  the  regularly  impaneled  grand  ju- 
rors for  the  term,  a  manifest  clerical  error 
made  by  the  foreman  in  failing  to  write  his  full 
name  on  the  back  of  the  indictment,  following 
the  indorsement  "a  true  bill,"  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §f  138-143;  Dec. 
Dig.  {  34.*] 

2.  JUBT    ({   116*)--CHAIXENGEe— OBOUNDS. 

It  is  not  a  f^ood  ground  for  challenge  to  the 
array  that  the  jurors  heard  the  evidence  relat- 
ing to  the  commission  of  the  offense  on  the 
trial  of  a  special  plea  in  abatement  The  ob- 
jection, if  good  at  all,  shoold  be  made  to. the 
polL 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §{  542,  543:   Dec  Dig.  {  116.*] 

3.  Criminal  Law  (J  586*)— Continuano*— 
Discretion  of  Court. 

Continuances  are  in  the  sound  discretion 
of  the  trial  judge.  No  abuse  of  discretion  in  re- 
fusing a  continuance  appears  in  the  present  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1311;   Dec.  Dig.  f  586.*] 

4.  No  Error— SnmciENCT  of  Evidence. 

No  error  of  law  appears,  and  the  evidence 
supports  the  rerdict 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Dan  Harrell  was  convicted  of  the  statu- 
tory offense  of  stabbing,  and  brings  error. 
Affirmed. 

Hendricks  &  Christian  and  J.  P.  Knight, 
all  of  Nashville,  for  plaintiff  in  error.  J.  A. 
Wilkes,  Sol.  Gen.,  of  Moultrie,  for  the  State. 

HILL,  C.  J.  [1]  This  was  an  indictment 
for  assault  with  intent  to  murder,-  and  a 
conviction  of  the  statutory  offense  of  stab- 
bing. When  the  case  was  called  for  trial, 
and  before  arraignment,  the  accused  filed  a 
plea  in  abatement,  based  upon  the  allegation 
that  there  was  no  valid  indictment  return- 
ed against  him.  The  evidence  introduced  in 
support  of  this  plea  showed  that  the  indict- 
ment, as  returned  into  conrt  by  the  grand 
Jury,  had  the  name  "A.  W.  Patter,"  or  "A. 
W.  Patten,"  written  on  the  back  as  the  fore- 
man of  the  grand  jury,  when  in  fact  there 
was  no  such  grand  Juror;  the  real  name  of 
the  foreman  being  A.  W.  Patterson — the  last 
syllable  of  the  name  having  been  omitted. 
The  solicitor  general,  deeming  this  defect 
sufficient  to  make  the  indictment  void,  at- 
tempted to  secure  another  indictment  at  a 
subsequent  term  of  the  court ;  but  for  some 
reason  the  bill  was  not  found  true  by  the 
grand  Jury,  and  he  put  the  accused  on  trial 
on  the  first  indictment.  The  minutes  of 
the  court  showed  tliat  A.  W.  Patterson  was 
regularly  drawn  and  sworn  as  a  grand  Ju- 
ror, and  that  he  was  the  foreman  of  tlie 
grand  Jury  that  found  the  bill.  Besides,  his 
name  was  properly  written  in  the  face  of 
the  indictment  as  a  member  of  the  grand 
jury.  Patterson  himself  testified  that  he 
signed  the  bill  in  question  as  foreman,  and 
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Intended  to  sign  hla  full  name  on  the  back 
as  foreman,  and  thoaght  that  he  had  done 
so;  that  in  signing  his  name  he  usually 
failed  to  write  out  the  last  syllable  in  full, 
indicating  it  by  a  line.  The  indictment  ap- 
peared to  have  been  found  true  by  the  req- 
uisite number  of  grand  Jurors,  all  of  whose 
names  were  written  in  the  indictment 

We  think  the  alleged  error  in  the  signa- 
ture of  the  foreman  was  immaterial.  In  the 
absence  of  a  mandatory  statute,  the  doctrine 
best  sustained  by  reason  and  authority  is 
that  the  words  **true  hiir'  and  the  signature 
of  the  foreman  may  be  dispensed  with  alto- 
gether, if  the. fact  of  the  jury's  finding  ap- 
pears in  any  other  form  in  the  record;  and, 
even  where  the  words  "true  bill*'  are  re- 
quired by  statute,  the  foreman's  signature 
thereon  is  not  necessary.  1  Bishop's  New 
Criminal  Procedure^  §  700.  In  Common- 
wealth Y.  Smyth,  11  Cush.  (Mass.)  473,  it  is 
held  that  this  omission  in  the  indictment  is 
simply  the  omission  of  a  form  which,  if  of- 
tentimes found  convenient  and  useful,  is  in 
reality  unimportant,  and  that  the  lack  of 
the  indorsement  was  not  necessarily  fatal 
to  the  indictment  And  see  Frisbie  t.  U.  S., 
157  U.  S.  160,  15  Sup.  Ct  586,  39  L.  Ed. 
657.  In  McGuffie  v.  State,  17  Ga.  510,  it 
is  held  that  there  is  no  positive  law  re- 
quiring that  the  foreman  of  a  grand  Jury 
should  sign  the  finding  at  all;  that  this 
seems  not  to  have  been  the  practice  at 
common  l^w;  and  that  our  statute  made 
no  change  in  this  respect  The  court  said, 
however,  that  the  practice  of  the  foreman 
signing  his  name  to  the  true  bill  as  fore- 
man was  advisable.  In  that  case  the  court 
further  held,  in  effect,  that  the  minutes  of 
•  the  court  would  show  who  in  fact  was  the 
foreman  of  the  grand  Jury  that  found  the 
bill.  Section  812  of  the  Penal  Code  of  1910 
requires  that  '*a  grand  Jury  shall  consist  of 
not  less  than  eighteen  and  not  more  than 
twenty  three  persons."  We  therefore  think 
that  if  the  bill  of  indictment  or  special  pre- 
sentment contains  the  names  of  as  many  as 
18  persons  written  therein,  and  these  per- 
sons are  shown  by  the  minutes  to  have  been 
the  regular  qualified  grand  jurors  by  whom 
the  indictment  or  presentment  was  returned, 
this  would  be  suflicient,  although  the  indict- 
ment was  not  signed  by  any  one  of  them  as 
foreman.  In  the  present  case  the  minutes 
of  the  court  showed  that  A.  W.  Patterson 
was  in  fact  a  grand  juror.  He  testified  that 
he  was-  the  foreman  of  the  grand  jury, 
and  that  he  had  signed  his  name  as  fore- 
man to  the  true  bill;  and  it  appeared  that 
his  name  was  written  in  the  face  of  the 
bill  as  foreman  of  the  grand  jury,  and  his 
explanation  was  entirely  satisfactory  as  to 
the  apparent  error  in  writing  out  the  last 
syllable  of  his  name.  The  irregularity  was 
trivial,  and  the  trial  judge  very  properly 
held    that  it    was    ImmateriaL     A    merely 


clerical  misprision  in  writing  a  name  of  the 
grand  jurors  will  not  avoid  the  indictment 
State  ex  rel.  Dunn  v.  Noyes,  87  Wis.  340,  68 
N.  W.  386,  27  L.  R.  A.  783,  41  Am.  St  Bep. 
45,  and  notes.  The  fact  that  the  solicitor 
general  attempted  to  get  another  bin,  and 
failed  to  do  so,  did  not  invalidate  the  one 
that  had  already  been  properly  found  and 
returned  into  court 

[2]  2.  The  challenge  to  the  array  of  Ju* 
rors  was  made  on  the  alleged  ground  that 
they  had  heard  the  testimony  relating  to  the 
offense  on  the  trial  of  the  special  plea  in 
abatement  The  record  does  not  show  that 
this  was  true;  but,  if  so,  it  was  not  a 
good  ground  for  challenge  to  the  array.  If 
any  one  of  the  Jjirors  heard  the  testimony  on 
the  trial  of  the  special  plea  in  abatement, 
and  was  thereby  disqualified,  the  disqualifica- 
tion would  doubtless  have  appeared  in  the 
examination  on  the  voir  dire,  and,  if  good 
at  all,  could  then  have  been  made  by  chal- 
lenge to  the  poll. 

[3]  3.  There  was  no  abuse  of  discretion  in 
overruling  the  motion  to  continue  on  the 
ground  of  the  absence  of  witnesses. 

[4]  4.  No  error  of  law  prejudicial  to  the 
accused  appears  to  have  been  committed  on 
the  trial  of  the  case,  and  the  verdict  of  stab- 
bing was  supported  by  the  evidence. 

Judgment  affirmed. 

RUSSELL^  J^  absent  because  of  sickness. 


01  Oa.  App.  440) 
MANGHAM  et  sL  ▼.  STATE.  (No.  4,063.) 
(Court  of  Appeals  of  Georgia.    Aug.  9,  1012.) 

fSyllahut  by  the  Court  J 

1.  Criminal  Law   (J  1178*)— Writ  of  Eb- 
Bos— Abandonment  of  Ebbob. 

Assignments  of  error,  not  relied  upon  in 
the  argument  or  referred  to  in  the  briefs,  will 
be  treated  as  having  been  abandoned. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  8011-3013;  Dec  Dig.  | 
1178.*] 

2.  COBPORATIONS   (J  152*)— DIVIDENDS— •'NkT 

Earnings." 

Dividends  can  lawfully  be  declared  and 
distributed  onlj  out  of  the  actual,  legitimate 
net  earnings  of  the  corporation;  and  the  dif- 
ference between  the  present  value  of  all  the 
corporate  assets  and  the  amount  of  all  losses, 
expenses,  and  liabilities,  including  the  capital 
stock,  constitutes  "net  earnings"  for  the  pur- 
pose of  dividends.  It  follows  that  an  insol- 
vent corporation  cannot  have  net  earnings  out 
of  which  dividends  can  be  lawfully  declared  and 
paid. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §S  564-567;   Dec.  Dig.  S  152.* 

For  Other  definitions,  see  Words  and  Phras- 
es,  voL   5,    pp.   4777-4779.] 

3.  CoBPOBATioNS    ((    152*)— Officebs— Cbim- 

INAL  RESPONSIBIUTT. 

Where  a  corporation  declares  and  pays 
a  dividend,  not  from  its  actual,  legitimate  net 
earnings,  but  from  cash  which  should  be  ap- 
plied to  the  payment  of  current  expenses,  and 
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from  borrowed  money,  the  payment  of  tilth 
dividend  "necessarily  increases  its  debts/* 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §|  564-^7;  Dec.  Dig.  § 
152.«] 

4.  CoRPORATioNB   (§  369*)— Offiobks— Obim- 
iJHAL.  Responsibility. 

Where  the  evidence  showed  that  the  busi- 
ness of  the  corporation  was  largely,  if  not 
entirely,  intrusted  to  the  control  and  manage- 
ment of  the  accnsed,  and  that,  as  officers  of 
the  cori)oration  in  actual  charge  of  its  cur- 
rent business,  they  had  full  opportunity  to  ac- 
coutre detailed  knowledge  of  its  financial  condi- 
tion, such  knowledge  wUl  be  presumed;  and 
where  it  is  also  shown  that  they  prepared  and 
presented  to  the  directors  a  statement  pur- 
porting to  give  a  true  exhibit  of  the  financial 
status  of  the  corporation,  and,  based  on  this 
statement,  they  joined  with  the  directors  in  the 
declaration  and  distribution  of  the  dividend, 
and  it  subsequently  appeared  that  this  state- 
ment was  in  fact  not  a  true  presentation  of 
the  financial  condition  of  the  corporation,  the 
jury  was  authorized  to  infer  that  the  accused, 
with  knowledge  of  the  true  financial  condition 
of  the  business  of  the  corporation,  made  and 

f^resented    the   false   and    fictitious    statement 
or  the  purpose  of  deceiving  the  directors  as 
to  its  true  financial  status. 

[Ed.  Note.—For  other  cases,  see  Corpora- 
tions, Ceht  Dig.  I  1510;   Dec.  Dig.  |  369.*1 

6.  FoBMEB  Decision  Controlling. 

All  other  propositions  of  law  raised  by  the 
record  are  fully  controlled  by  the  decision  of 
this  court  in  Cabaniss  v.  State,  8  Ga.  App. 
129,  68  S.  E.  849. 

Error  ftom  Superior  Court,  Spalding 
County;  Robt  T.  Daniel,  Judge. 

J.  J.  Mangham  and  another  were  convict- 
ed of  unlawfully  declaring  and  distributing 
a  dividend  of  a  corporation,  and  bring  error. 
Afl^rmed. 

R.  R.  Arnold,  W.  A.  Fuller,  and  Dodd  & 
Dodd,  all  of  Atlanta,  and  Frank  Flynt  and 
Charles  Mills,  both  of  Grlfiln,  for  plaintiffs 
In  error.  J.  W.  Wise,  Sol.  Gen.,  of  Fayette- 
vlUe,  and  Wm.  H.  Beck  and  T.  B.  Patterson, 
both  of  Griffin,  for  the  State. 

HILL,  C.  J.  J.  J.  Mangham,  as  treasurer 
and  director,  and  J.  W.  Mangham,  as  sec- 
retary and  director,  were  Jointly  indicted 
and  convicted  for  a  violation  of  section  740 
of  the  Penal  Code  of  1910,  which  declares: 
"No  joint-stock  company,  coriwratlon,  or  oth- 
er association  shall  declare  any  dividend,  or 
distribute  any  money  among  its  members  as 
profits,  when  such  dividend,  or  money,  is 
not  declared  or  distributed  from  the  actual 
legitimate  net  earnings  of  its  investments, 
and  does  in  any  manner  Increase  its  debts. 
Any  president,  director,  or  other  officer  or 
agent  of  any  joint-stock  company,  corpora- 
tion, or  other  association,  violating  the  pro- 
visions of  this  section,  shall  be  guilty  of  a 
misdemeanor.*' 

[1]  The  accused  filed  a  demurrer  to  the 
Indictment,  based  on  numerous  grounds,  and 
excepted  to  the  overruling  of  the  demurrer; 
but  in  the  argument  and  brief  in  this  court 
their  counsel  do  not  refer  to  these  excep- 


tions, and  we  will  therefore  consider  them 
as  having  been  abandoned.  It  may  be  stat- 
ed, however,  that  the  decision  of  this  court 
in  Cabaniss  v.  State,  8  Ga.  App.  129,  68 
S.  E.  849,  fully  controls  the  questions  raised 
by  the  demurrer. 

[2]  Before  this  court  learned  counsel  for 
the  plaintiffs  in  error  insist  that  the  verdict 
of  guilty  is  contrary  to  law  and  without 
evidence  to  support  it  In  other  words,  they 
present  for  determination  squarely  the  mer- 
its of  the  case  against  the  accused.  Th«  law 
applicable  to  the  facts,  they  insist,  was  cor- 
rectiy  charged  by  the  court,  as  follows: 
'The  state,  in  making  out  Its  case  against 
these  defendants,  mnst  satisfy  your  minds 
beyond  a  reasonable  doubt,  first,  that  a  divi- 
dend was  declared  and  paid  to  the  stockhold- 
ers; second,  that  these  defendants  partici- 
pated in  the  act  of  declaring  and  paying  and 
distributing  that  dividend;  third,  that  the 
declaration  and  payment  of  the  dividend  in 
question  was  made  out  of  funds  of  the  cor- 
poration other  than  those  arising  out  of  the 
net  earnings  of  its  legitimate  Investments; 
fourth,  that  the  declaration  and  payment  of 
the  dividend  increased  In  some  Wlay  the 
debts  of  the  corporation;  fifth,  that  unless 
the  defendants  knew  that  this  dividoid,  de- 
clared and  distributed  from  funds  of  the  cor- 
poration, was  other  than  actual  net  earn- 
ings, there  could  be  no  conviction.*' 

We  thoroughly  agree  with  the  statement 
of  learned  counsel  that  these  instructions 
correctiy  stated  the  proTlslons  of  law  involv- 
ed and  cast  the  burden  upon  the  state.  It  is 
conceded  that  a  dividend  was  declared  by  the 
directors  of  the  corporation  as  charged  in 
the  indictment,  and  that  there  is  positive 
evidence  of  the  fact  that  the  accused  partic- 
ipated in  the  declaration  and  payment  and 
distribution  Jot  this  dividend.  But  it  Is  in- 
sisted that  the  state  has  failed  to  establish 
at  least  three  of  the  essential  elements  of 
the  offense:  (1)  That  the  state  failed  to 
prove  that  the  company  did  not  earn  any 
profits  for  the  year  ending  May  28,  1910,  out 
of  which  the  dividend  was  declared  and 
paid;  (2)  that  the  state  did  not  prove  that 
the  debts  of  the  company  were  increased  by 
the  declaration  and  payment  of  dividends, 
or  that  the  payment  of  the  dividend  in  ques- 
tion bore  any  relation  to  the  debts  of  the 
company;  and  (3)  that  the  evidence  falls  to 
show  knowledge  on  the  part  of  either  of  the 
defendants  that  the  dividend  in  question 
was  not  declared  and  paid  and  distributed 
in  fact  from  the  net  earnings  of  the  invest- 
ments of  the  corporation.  In  the  able  and 
exhaustive  argument  and  briefs  presented  to 
us  relating  to  these  propositions,  it  is  justiy 
contended  that,  if  either  one  of  the  three 
propositions  is  not  proved,  the  conviction  of 
the  accused  is  contrary  to  law.  We  will 
take  up  the  propositions  In  their  order  and 
discuss  them  in  the  light  of  the  evidence. 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec  Dig.  A  Am.  Dig.  Key -No.  Series  a  Rep'r  Indexes 
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Does  the  eyidence  show  tliat  the  corpora- 
tion declared  and  distributed  dividends  for 
the  year  ending  May  28,  1910,  from  the  ac- 
tual, legitimate  net  earnings  of  its  invest- 
ments? If  it  did,  the  law  was  not  violated; 
if  it  did  not,  the  statute  was  violated,  and 
all  of  the  directors  and  officers  who  partic- 
ipated in  the  declaration  and  distribution  of 
the  dividends  were  guilty  of  a  misdemeanor. 
Under  the  express  terms  of  the  statute,  no 
Joint-stock  company,  corpoiation,  or  other  as- 
sociation can  lawfully  declare  any  dividend 
or  distribute  any  money  among  its  members 
as  profits  when  such  dividend  or  money  is 
not  declared  or  distributed  from  **tJ^e  actu- 
al legitimate  net  earnings  of  'its  invest- 
ments.** This  prohibition  of  the  statute  is 
but  the  declaration  of  the  general  rule  that 
dividends  can  be  declared  and  paid  only  out 
of  the  profits  or  surplus  earnings  of  the  com- 
pany. What  is  meant  by  the  term  '^et  earn- 
ings?*' This  term  is  simply  a  synonym  for 
the  profits  of  the  business,  and,  popularly 
speaking,  the  net  receipts  of  a  business  are 
its  profits,  and  the  surplus  over  and  above 
the  capital  stock  and  debts  constitutes  prof- 
its. We  give  several  clear  and  comprehen- 
sive definitions  of  ''profits."  As  defined  by 
the  New  Jersey  Chancery  Court,  "'net  prof- 
its' mean  what  shall  remain  as  the  clear 
gains  of  any  business  venture,  after  deduct- 
ing the  capital  invested  in  the  business,  the 
expenses  incurred  in  its  conduct,  and  the 
losses  sustained  in  Its  prosecution."  Park  v. 
Grant  Locomotive  Works,  40  N.  J.  Bq.  114, 
3  Atl.  162.  "The  surplus  over  and  above 
the  capital  cmd  debts  constitutes  profits.'* 
Barry  v.  Merchants'  Exchange,  1  Sandf.  Ch. 
(N,  Y.)  280,  307.  And  the  Supreme  Court  of 
the  United  States  said  that  the  term  "prof- 
its," out  of  which  dividends  alone  can  be  de- 
clared, denotes  what  remains  after  defray- 
ing every  expense,  including  loans  falling 
due,  as  well  as  interest  on  such  loans.  Eys- 
ter  V.  Centennial  Board,  94  U.  S.  500,  24  L. 
Ed.  188.  Comprehensively  speaking,  the  net 
earnings  are  the  amount  of  earnings  left  after 
deducting  the  indebtedness  of  the  company 
from  its  gross  earnings;  and  it  therefore 
follows  that  there  can  be  no  actual,  legiti- 
mate net  earnings  as  long  as  the  outstanding 
indebtedness  of  the  company  is  greater  than 
its  income.  In  other  words,  a  valid  dividend 
can  only  be  declared  out  of  the  surplus,  after 
paying  all  liabilities.  The  purpose  of  this 
law  is  twofold :  First,  to  preserve  the  assets 
or  property  of  the  corporation  for  its  cred- 
itors; and,  secondly,  to  prevent  the  obtain- 
ing of  money,  to  be  invested  in  the  stock  of 
the  corporation,  by  false  declarations  of  prof- 
itable business. 

[5]  The  learned  trial  judge  in  the  present 
case  instructed  the  Jury  that  "a  corporation 
which  is  insolvent  may,  from  its  actual,  le- 
gitimate earnings  on  its  investment  for  a 
particular  and  definite  period,  pay  a  divi- 
dend, and  an  Insolvent  corporation  may,  for 
a  particular  period,  have  legitimate  earn- 


ings." This  view  of  the  law  was  very  fa- 
vorable to  the  accused.  We  do  not  think  it 
is  sound.  We  think  that  dividends  may  be 
paid  from  the  surplus  which  may  have  ac- 
cumulated from  the  profits  of  previous  years, 
although  there  may  have  been  no  actual 
profits  during  the  year  in  which  such  divi- 
dends are  declared  and  paid;  but  we  think 
it  absolutely  a  condition  precedent  to  the 
declaration  and  distribution  of  dividends 
that  there  must  be  a  surplus  previously  ac- 
cumulated or  made  during  the  current  year ; 
for  it  is  not  possible  for  an  insolvent  cor- 
poration to  lawfully  declare  and  distribute  a 
dividend^  for  the  very  simple  reason  that  it 
cannot  have  any  surplus  or  net  earnings  as 
long  as  it  is  unable  to  pay  its  indebtedness. 
5  Thompson  on  Corporations,  |  5311.  As 
dividends  can  only  be  declared  and  paid  out 
of  profits,  it  is  clear  that  they  cannot  be  de- 
clared unless  there  are  profits;  and,  even  If 
there  are  profits,  still  they  cannot  be  declar- 
ed and  paid  where  the  corporation  is  clear- 
ly insolvent  5  Thompson  on  Corporations, 
§  5383.  See,  also,  Cabaniss  v.  State,  8  Ga. 
App.  129,  68  S.  R  849,  where  it  is  held  by 
this  court  that  no  declaration  of  a  dividend 
is  lawful  in  a  condition  of  insolvency  or  im- 
pairment of  capital  stock;  for  any  profits 
that  may  be  made  must  first  be  applied  to 
the  payment  of  the  debts  of  the  corporation 
and  to  the  restoration  of  the  capital  stock. 

We  now  make  a  brief  application  of  these 
general  principles,  which  are  well  settled,  to 
the  evidence  in  the  present  case.  The  div- 
idend declared  May  31,  1910,  which,  it  is  al- 
leged in  the  indictment,  was  an  unlawful 
dividend,  was  declared  by  the  board  of  di- 
rectors upon  faith  in  the  correctness  of  a 
financial  statement  which  was  prepared 
principally  by  J.  J.  Mangham  and  partly  by 
J.  W.  Mangham,  and  presented  to  the  board 
of  directors  as  a  true  exhibit  of  the  financial 
status  of  the  corporation.  The  expert  ac- 
countant testified  that  this  statement  was 
not  a  true  presentation  of  the  financial  con- 
dition of  the  corporation,  but  that,  on  the 
contrary,  it  was  made  up  of  many  false  en- 
tries taken  from  the  books,  such  as  Juggling 
with  the  cash  accounts,  false  representations 
as  to  the  actual  amount  of  cash  on  hand, 
many  worthless  accounts  which  had  been 
carried  for  years  as  live  assets,  failing  to 
charge  up  expenses,  increasing  and  diminish- 
ing the  cash  at  will  by  fictitious  entries,  and 
many  other  fraudulent  manipulations  of  the 
books,  for  the  purpose  of  showing  a  fictitious 
net  earning;  that,  as  a  matter  of  fact,  at 
the  time  this  financial  statement  was  sub- 
mitted to  the  directors,  instead  of  there  be- 
ing a  profit,  there  was  a  loss  of  money  and 
a  condition  of  insolvency;  that,  instead  of 
there  being  a  profit  of  $97,000,  there  was  a 
loss  of  over  $7,000,  making  a  difference  of 
over  $104,000,  even  without  deducting  doubts 
ful  accounts;  and  that  in  less  than  10  months 
thereafter  an  audit  of  the  affairs  of  the  com- 
pany showed  it  to  be  Insolvent  to  the  amount 
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of  $111,332,  and  the  capital  stock  had  been 
Impaired  or  reduced  from  $150,000  to  $38,- 
000.  The  bookkeeper  of  the  corporation  tes- 
tified that  at  this  very  time  when  the  cor- 
poration claimed  to  have  made  net  earnings 
it  was  borrowing  money  to  meet  its  pay  rolls 
and  maturing  obligations,  and  for  the  pur- 
pose of  paying  these  dividends.  The  Jury 
had  a  right  to  believe  the  testimony  of  this 
expert  and  the  bookkeeper.  The  fact  that 
the  mill  failed  so  soon  afterwards  by  such  a 
large  amount,  without  there  being  any  un- 
usual financial  depression  affecting  mill  in- 
dustries, clearly  indicated  that  the  financial 
statement  was  not  a  truthful  presentation 
of  the  financial  status  of  the  corporation 
when  the  dividends  were  declared  and  dis- 
tributed. It  is  insisted  by  counsel  for  plain- 
tiffs in  error  that  there  was  sufficient  cash 
on  hand  to  pay  these  dividends.  This  fact 
is  not  at  all  significant  of  a  condition  of 
solvency,  and  it  is  not  by  any  means  proof 
of  the  existence  of  profits  or  net  earnings. 
Even  an  insolvent  corporation  can  frequently 
have  cash  on  hand  without  net  earnings; 
but  whatever  cash  Is  on  hand  should  be  ap- 
plied to  the  payment  of  its  debts  or  the  res- 
toration of  its  capital,  and  not  be  distributed 
as  dividends  to  stockholders. 

[3]  It  is  said,  in  the  next  place,  that  there 
was  no  evidence  showing  that  the  debts  of 
the  company  had  been  Increased  by  the  dec- 
laration of  the  dividend  in  question,  and 
that  under  the  statute  this  fact  is  an  es- 
sential element  of  the  offense.  The  language 
of  the  statute  is,  "does  in  any  manner  in- 
crease its  debt."  Does  the  declaration  and 
payment  of  the  dividend  in  any  manner  in- 
crease the  debts  of  the  corporation?  We 
think  learned  counsel  give  to  this  language 
a  too  restricted  meaning.  We  think  it  nec- 
essarily follows  that  an  unlawful  appropria- 
tion of  the  assets  of  an  insolvent  corporation 
for  the  payment  of  dividends  necessarily  in- 
creases its  debts,  in  that  It  takes  away  from 
its  creditors  the  assets  which  lawfully  be- 
long to  them  and  gives  them  to  the  stock- 
holders. The  declaration  of  a  dividend  itself 
increases  the  debt  of  a  corporation;  for, 
when  the  dividend  has  been  declared,  it  be- 
comes a  debt  due  the  stockholders  by  the  cor- 
poration. In  other  words,  to  the  extent  of 
the  dividend,  the  stockholders  become  the 
creditors.  This  would  probably  not  be  the 
case,  unless  the  dividend  was  lawfully  de- 
clared; but  in  any  event  it  is  an  appropria- 
tion of  the  money  of  the  corporation  other- 
wise than  to  the  payment  of  Its  debts,  and 
to  this  extent  constitutes  a  diminution  of 
its  assets  and  a  consequent  increase  of  its 
liabilities.  The  testimony  of  the  bookkeeper 
is  that  at  this  very  time,  instead  of  using 
the  cash  on  hand  to  meet  its  pay  rolls  and 
its  maturing  obligations,  the  company  actual- 
ly borrowed  money  to  pay  these  debts.  Cer- 
tainly the  appropriation  of  the  cash  to  pay 
these  dividends  made  it  necessary  to  bor- 


row this  money,  and  this  certainly  was  in- 
creasing in  some  manner  the  debts  of  the 
corporation. 

[4]  It  is  next  insisted  that  the  state  failed 
to  show  knowledge  on  the  part  of  either  of 
the  defendants  that  the  dividends  were  not 
paid  from  the  net  earnings  of  the  invest- 
ments of  the  company.  The  evidence  clearly 
shows  that,  if  any  one  connected  with  the 
company  knew  of  its  financial  condition,  it 
was  J.  J.  Mangham.  The  entire  manage- 
ment of  the  business  of  the  corporation,  it 
seems,  was  intrusted  to  him,  and  had  been 
intrusted  to  him  for  years.  All  the  con- 
tracts of  the  corporation  were  made  by  him ; 
all  the  collections  of  money  for  the  output 
of  the  mills  were  made  by  him.  He  bought 
all  the  cotton  for  the  mill.  He  contracted  all 
the  debts  for  the  mill.  He  prepared  the  an- 
nual statements  from  which  the  directors 
declared  dividends.  The  bookkeeper  testified 
that  J.  J.  Mangham  kept  the  inventory  book 
of  the  mills;  that,  while  he  (the  bookkeep- 
er) kept  the  books  of  the  company,  they  were 
made  up  from  data  furnished  to  him  by  J. 
J.  Mangham;  and  that  J.  J.  Mangham  him- 
self made  up  the  financial  statements  pre- 
sented to  the  directors.  **I  got  every  item 
that  I  put  on  the  books  from  Mr.  Mangham. 
He  gave  me  the  information  from  which  I 
made  the  trial  balance.  They  were  made 
from  the  books,  and  he  gave  me  the  infor- 
mation that  went  into  the  books."  If  the 
books,  therefore,  were  improperly  manipulat- 
ed, if  they  contained  false  entries,  according 
to  the  testimony  of  the  bookkeeper,  Mr. 
Mangham  was  responsible  for  them.  It  is 
inconceivable  that  an  <^cer  who  had  entire 
charge  of  the  business  of  the  corporation  for 
its  entire  life,  and  who  made  up  the  annual 
financial  statements  for  the  directors,  could 
have  been  ignorant  of  its  real  financial  con- 
dition. The  very  fact  that  he  furnished  un- 
true data  to  be  put  on  the  books  shows  that 
he  did  have  knowledge  of  such  condition, 
and  was  endeavoring  to  hide  the  true  con- 
dition of  affairs  from  the  stockholders  and 
creditors.  Unquestionably  the  opportunity 
and  ability  to  know  the  facts  was,  as  cor- 
rectly stated  by  the  trial  Judge,  equivalent 
to  a  knowledge  of  the  facts. 

The  only  evld^ice  especially  relating  to 
the  knowledge  of  J.  W.  Mangham  was  the 
statement  of  the  bookkeeper  that  he  assisted 
J.  J.  Mangham  in  the  preparation  of  the 
financial  statements  made  to  the  directors. 
But  we  think  the  law  charges  directors  and 
officers  with  the  duty  of  knowing  the  finan- 
cial condition  of  the  corporation  intrusted  to 
their  management.  We  do  not' think  that  an 
officer  or  director  can  participate  in  an  un- 
lawful declaration  and  distribution  of  divi- 
dends, the  unlawful  appropriation  of  money 
which  belongs  to  the  creditors  of  the  corpo- 
ration, the  improper  use  of  the  assets  of  the 
corporation,  and,  when  called  upon  to  ac- 
count for   such   unlawful   conduct,   proted 
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liimself  by  tbe  statement  tbat  lie  was  igno- 
rant of  the  affairs  of  tbe  corporation.  If 
present,  participating  in  the  declaration  of 
the  dividend,  the  law  presumes  that  he  did 
so  with  knowledge  of  the  affairs  of  the  cor- 
poration, and  holds  him  to  a  strict  accounta- 
bility for  his  official  act  The  burden  Is  on 
him  to  show  that,  although  he  did  partici- 
pate in  the  unlawful  distribution  of  the 
property  of  the  corporation,  he  did  so  with- 
out any  knowledge  of  its  financial  condition. 
In  the  present  case  both  of  the  accused,  in 
their  statements  to  the  Jury,  insisted  that 
they  had  protested  against  the  declaration  of 
the  dividend  In  question ;  that  while,  in  their 
opinion,  there  were  sufficient  net  earnings 
from  which  to  declare  a  dividend,  yet.  In 
their  judgment,  the  profits  earned  should 
have  been  used  for  the  benefit  of  the  corpo- 
ration in  the  protection  of  its  business  and 
the  improvement  of  Its  plant,  and  should  not 
have  been  distributed  among  the  stockhold- 
ers; and  the  court  told  the  Jury  that,  if 
they  believed  this  statement  to  be  the  truth, 
the  defendants  would  not  be  guilty.  But 
some  of  the  directors  testified  that  they  were 
present,  and  that  neither  one  of  the  accused 
made  any  objection  to  the  declaration  of  the 
dividend,  but  both  of  them  voted  for  it 
This  was  a  matter  for  the  jury.  After  giv- 
ing the  record  a  most  careful  investigation, 
and  considering  the  very  fair  and  most  fa- 
vorable charge  of  the  trial  Judge,  we  have 
been  unable  to  find  any  reason  why  another 
trial  should  be  had. 
Judgment  affirmed. 

BUSSBLLy  J.,  absent  because  of  sickness. 


(11  Qa.  App.  427) 

MANGHAM  v.  STATE.     (No.  4,062.) 
(Court  of  Appeals  of  Georgia.    Aug.  9,  1912.) 

(Syllabus  hy  the  Court.) 

1.  Embezzlement  (§  5*)— Elements  of  Of- 
fense—Intent. 

To  constitute  the  offense  of  embezzlement, 
there  must  be  both  a  wrongful  conversion  and 
a  fraudulent  intent;  but  where  the  money  of 
the  principal  is  knowingly  used  by  the  agent 
for  his  own  private  benefit,  and  in  violation 
of  his  duty  to  the  principal,  it  is  none  the  less 
embezzlement  because,  at  the  time  of  the  un- 
lawful use,  the  agent  intended  subsequently  to 
restore  the  money.  An  ofiBcer  or  agent  of  a 
corporation  cannot  take  money  of  the  corpo- 
ration which  is  intrusted  to  him,  or  which 
comes  into  his  possession  by  virtue  of  his 
ofiicial  connection  or  agency,  and  use  it  tem- 
porarily for  his  private  benefit  and  avoid  crim- 
inal responsibility  by  calling  it  a  loan.  The 
law  calls  such  a  transaction  a  wrongful  con- 
version, from  which  a  fraudulent  intent  can  be 
inferred. 

Applying  the  foregoing  principle  of  law  to 
the  proved  facts  of  this  case  and  the  inferenc- 
es fairly  and  reasonably  deducible  therefrom, 
the  verdict  of  guilty  was  authorized. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  §  3;    Dec.  Dig.  {  5.*] 


2.  GsiMiif AL  ]>w  (1 112*)— YraruB— PI.AOX  of 

Offense. 

Where  the  evidence  shows  that  the  treas- 
urer of  a  corporation  took  possession  of  notes 
executed  by  the  corporation,  by  virtue  of  his 
official  position,  and  subsequently  discounted 
them  and  deposited  the  proceeds  to  his  per- 
sonal account  in  banks  in  a  different  county 
from  that  in  which  the  corporation  was  locat- 
ed and  transacted  business,  and  failed  there- 
after to  account  for  the  funds,  or  to  pay  them 
into  the  treasury  of  the  corporation  in  the 
county  where  the  corporation  was  located,  the 
venue  of  the  offense  of  embezzlement,  grow 
ing  out  of  this  wrongful  conversion  of  these 
'funds  of  the  corporation  by  the  treasurer,  was 
properly  laid  in  the  county  where  the  corpora- 
tion was  located  and  had  its  principal  office 
and  place  of  business,  and  where  the  treasurer 
obtained  possession  of  the  notes  and  pre- 
sumptively formed  the  criminal  intent 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {|  220-226,  230;  Dec  Dig* 
fi  112.*] 

8.  Cbiminal  Law  (J  371* )— Indictment  and 
Infobuation  (i  67*)— LnnTATiON  or  Pbob- 
BcuTioN— Evidence— Othbb  OmNsss. 
An  indictment  charged  the  embezzlement 
of  an  aggregate  sum  of  money;  the  aggregate 
embezzlement  being  made  up  of  a  series  of 
specific  criminal  conversions  extending  through 
a  continuous  series  of  years,  some  without 
and  some  within  the  statute  of  limitations  as 
to  criminal  prosecutions.  As  to  the  former, 
the  indictment  contained  an  allegation  of  & 
statutory  exception  to  the  application  of  the 
statute.  Held:  (a)  The  question  as  to  the 
bar  of  the  statute  of  limitations  is  fully  con- 
trolled by  the  decision  of  this  court  in  Cohen 
V.  State,  2  Ga.  App.  689,  59  S.  E.  4.  (b)  Evi- 
dence of  all  acts  of  embezzlement  whether 
without  or  within  the  bar  of  the  statute  of 
limitations,  was  admissible  for  the  purpose  of 
showing  fraudulent  intent 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S$  830-832;  Dec.  Dig.  f  371:* 
Indictment  and  Information,  Cent  Di^.  I  189; 
Dec.  Dig.  §  67,*] 

4.  Charge  or  Coubt- Suiticjenct. 

The  charge  of  the  court,  considered  as  a 
whole,  was  a  full,  fair,  clear,  and  accurate 
presentation  of  the  law  as  to  all  the  material 
issues.  It  was  most  favorable  to  the  conten- 
tions of  the  accused,  and,  if  any  error  was 
committed,  it  was  not  against,  but  in  favor  of, 
the  accused. 

5.   AsSIGNliENT    OF   ErBOB   WITHOUT   B(lEBn>- 

New  Trial  Refused. 

The  numerous  assignments  of  error  are 
without  merit  and  no  reason  appears  that 
would  warrant  the  grant  of  another  trial. 

(Additional  Byllahua  hy  Editorial  Staff  J 

6.  Criminal  Law  (§  762*)— Triait-Instbuo- 
TiONS— Opinion  as  to  Facts. 

In  a  prosecution  for  embezzlement,  a 
charge  that  the  intention  to  fraudulently  ap- 
propriate may  be  inferred  from  the  facts  and 
circumstances,  and  may  be  inferred  from  falsi- 
fied accounts,  or  from  making  false  statements, 
is  not  objectionable  as  an  expression  of  opin- 
ion  upon  the  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i§  1731,  1750,  1754,  1758, 
1759,  1769;    Dec  l5ig.  S  762.*] 

Error  from  Superior  Court,  Spalding  Coun- 
ty;  Robt  T.  Daniel,  Judge. 

J.  J.  Mangham  was  convicted  of  embezzle- 
ment, and  brings  error.    Affirmed. 


^or  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  it  R^'r  Indez4 
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R.  B.  Arnold,  W.  A.  Fuller,  Dodd  &  Dodd, 
and  Waljter  R.  Brown,  all  of  Atlanta,  and 
Frank  Flynt  and  Charles  Mills,  both  of  Orlf- 
fln,  for  plaintiff  in  error.  J.  W.  Wise,  Sol. 
Gen.,  of  Fayetteville,  and  Wm.  H.  Beck  and 
T.  B.  Patterson,  both  of  Griffin,  for  the 
State. 

HILL,  €.  J.  [1]  J.  J.  Mangham  was  con- 
victed of  the  offense  of  embezzlement,  as  de- 
fined by  section  186  of  the  Penal  Code  of 
1910.  His  motion  for  a  new  trial  being  over- 
ruled, the  case  is  here  for  review.  The  rec- 
ord is  exceeding  voluminous,  containing  a 
demurrer  to  the  indictment,  based  on  numer- 
ous grounds;  and  the  motion  for  a  new  tri- 
al, besides  the  general  grounds,  contains  36 
special  grounds.  The  grounds  of  the  demur- 
rer are  substantially  repeated  in  the  mo- 
tion for  a  new  trial,  and  any  consideration 
of  these  grounds  which  we  deem  of  sufficient 
importance  to  require  special  elaboration 
will  be  treated  without  reference  to  where, 
they  are  made,  whether  in  the  demurrer  or  in 
the  motion  for  a  new  trial.  For  the  purpose 
of  illustrating  the  questions  raised  by  the 
record  which  we  deem  material  tq  be  decid- 
ed, we  will  make  a  general  preliminary 
statement  of  the  facts. 

The  Boyd-Mangham  Manufacturing  Com- 
pany was  a  corporation,  created  under  the 
laws  of  Georgia,  for  the  purpose  of  manufac- 
turing and  selling  cotton  goods,  having  its 
principal  place  of  business  and  location  in 
Spalding  county.  Its  capital  stock  was  |150,- 
000.  3t  J.  Mangham  was  officially  the  treas- 
urer of  the  company,  and,  in  addition  to  his 
duties  as  treasurer,  during  all  the  time  in 
which  the  corporation  was  carried  on,  the 
entire  management  of  its  affairs  was  intrust- 
ed to  him  by  the  stockholders  and  the  board 
of  directors.  The  mills  manufactured  annu- 
ally 2JBO0  bales  of  cotton;  the  output  amount- 
ing to  about  $200,000  a  year.  Mangham 
bought  all  the  cotton,  whether  *'spot"  or  for 
future  delivery,  and  sold  all  the  manufac- 
tured goods,  principally  through  A.  D.  Smith 
&  Co.  of  New  York  City,  collected  for  the 
sale  of  these  goods,  borrowed  money,  when- 
ever he  deemed  it  necessary,  on  the  notes  of 
the  corporation,  furnished  to  the  bookkeep- 
ers and  clerks  under  him  the  data  to  be  en- 
tered on  the  books,  and  furnished  annually 
to  the  stockholders  and  the  board  of  di- 
rectors a  financial  statement,  made  up  under 
his  personal  and  direct  supervision.  The 
board  of  directors  gave  very  little  attention 
to  the  management  of  the  affairs  of  the  cor- 
poration, but  seemed  to  be  contented  with 
an  annual  declaration  of  dividends,  based 
upon  the  statement  furnished  to  it  by  Man- 
gham, the  treasurer.  During  this  period, 
Maugham's  management  of  the  mills  was  ap- 
parently successful  and  profitable  to  the 
stockholders;  they  having  received  in  divi- 
dends nearly  $200,000.  In  1911  the  corpo- 
ration was  declared  insolvent,  and  bankrupt- 
76  S.EX-33 


cy  proceedings  were  Instituted  against  it 
An  examination  of  its  books  by  expert  ac- 
countants developed  many  and  serious  irreg- 
ularities and  numerous  false  entries,  evi- 
dently designed  to  conceal  its  true  financial 
condition.  It  would  be  profitless  and  a  use- 
less consumption  of  space  to  note  all  of  these 
false  entries  and  irregularities;  and  it  is 
impossible  to  say  whether  they  were  made 
for  the  purpose  of  concealihg  the  true  condi- 
tion of  the  company  from  the  directors  and 
stockholders  and  creditors,  or  for  the  purpose 
of  enabling  the  defendant,  as  treasurer,  and 
as  the  exclusive  manager  of  the  affairs  of 
the  company,  to  carry  on,  undiscovered,  an 
improper  individual  use  of  the  funds  of  the 
corporation.  The  writer  of  this  opinion,  aft- 
er a  careful  consideration  of  the  evidence, 
believes  the  first  hypothesis  to  be  correct 
The  jury,  however,  were  authorized  to  ac- 
cept as  the  truth  the  latter  hypothesis. 

It  is  interesting  to  note  some  of  the  more 
prominent  false  entries  shown  by  the  books, 
according  to  the  testimony  of  the  experts. 
In  1911,  the  difference  in  round  numbers  in 
the  condition  of  the  Boyd-Mangham  Manu- 
facturing Company  as  shown  by  its  books, 
and  its  true  condition  as  shown  by  the  au- 
dit was  $200,000.  The  books  showed  $200,- 
000  more  assets  than  the  company  really 
had.  The  books  also  showed  that  the  com 
pany  had  $160,000  of  unimpaired  capital  and 
$S0,000  of  surplus.  .  The  audit  showed  that 
it  actually  had  no  surplus,  and  that  its  cap- 
ital stock  was  greatly  impaired,  if  not  en- 
tirely eliminated.  The  amount  carried  on 
the  books  as  cash  by  statement  made  April 
30,  1910,  was  $27,964.11,  while  the  actual 
cash  was  only  $7,388.40.  On  September  18 
and  19,  1908,  the  book  entries  showed  cash 
at  that  time  amounting  to  $33,467.72,  while 
the  actual  cash  was  only  $1,717.44.  On  Feb- 
ruary 4,  1911,  the  actual  cash  on  hand  was 
$43.16,  and  the  book  entries  representing 
cash  showed  $44,767.96.  The  expert  account- 
ant who  made  the  examination  and  audit  of 
the  books  in  1911  testified  that  althou^ 
these  book  entries  contained  a  cash  item  of 
$40,000,  there  was  in  fact  no  cash  on  hand. 
He  also  testified  that  while  the  ledger  and 
the  financial  statement  made  by  the  treasur- 
er on  May  8,  1910,  showed  a  surplus  of  $97,- 
296.09,  there  was  in  fact  at  that  time  a  def- 
icit of  $111,372.34,  or  over  $200,000  differ- 
ence between  the  amount  shown  by  the  ledger 
and  the  statement  and  the  amount  discov- 
ered by  the  examination. 

The  difference  between  the  apparent  situa- 
tion shown  by  the  entries  on  the  books  and 
the  real  situation  shown  by  expert  examina- 
tion is  comprehensively  summed  up  in  a  full 
statement  made  by  one  of  the  experts:  First 
The  real  estate  and  the  machinery  were  car- 
ried on  the  books  at  a  much  greater  valua- 
tion than  they  were  really  worth.  Second. 
The  mill  supplies  r^resented  to  be  on  hand 
were  a  great  deal  more  than  were  actually 


514 


75  SOUTHEASTERN  BEPORTBB 


(Qa. 


on  band.  Third.  The  statements  showing 
money,  assets,  and  interest  were  incorrect. 
Focrth,  The  value  of  coal  on  hand  was  stat- 
ed to  be  $5,451,  when  in  fact  there  was  no 
coal  on  hand.  Fifth.  The  books  showed  as 
assets  $100,771.80,  accounts  receivable,  the 
vast  majority  of  which  were  valueless.  And 
the  conclusion  is  that  when  these  items, 
which  were  valueless,  and  which  were  car- 
ried as  valuable  assets,  were  eliminated,  the 
value  of  the  stock  and  overplus  were  all 
wiped  out  Entries  on  the  books  showed 
that  Smith  A  Co.  of  New  York,  who,  as  be- 
fore stated,  sold  the  products  of  the  mill, 
owed  the  company  $40,000.  In  other  words, 
the  ba>ks  showed  that  they  had  sold  goods 
for  the  mill  for  which  they  had  not  paid. 
The  examination  made  by  the  expert  in  con- 
nection with  the  examination  of  the  books  of 
Smith  &  Co.,  showed,  as  a  matter  of  fact, 
that  Smith  &  Co.  did  not  owe  the  mill  any- 
thing, but,  on  the  contrary,  the  mill  owed 
Smith  &  Co.  about  $40,000,  a  difference  of 
$80,000.  This  one  entry  alone  from  the 
books  made  it  appear  that  the  mills  possessed 
a  valuable  asset  of  $40,000  more  than  it  real- 
ly did  possess.  There  are  many  other  dis- 
crepancies between  the  apparent  condition 
of  the  mills  as  shown  by  the  books  and  the 
real  condition  of  the  mills  as  proved  by  the 
expert  examination  and  audit;  and,  while, 
as  before  stated,  these  discrepancies  and  ir- 
regularities may  be  consistent  with  the  per- 
sonal honesty  of  Mangham,  they  cannot  be 
reconciled  with  official  integrity,  and  were 
sufficient  to  permit  the  jury  to  deduce  the 
theory  that  they  were  made  for  fraudulent 
purposes,  and  unquestionably  this  theory  of 
the  many  false  entries  and  discrepancies 
largely  influenced  the  verdict 

Coming  down  to  the  specific  charges  of  em- 
bezzlement against  Mangham.  The  •  indict- 
ment alleges  that,  as  treasurer,  at  divers 
times,  continuously  during  the  years  of  1905, 
1906,  1907,  1908,  1909,  and  1910,  he  embez- 
zled of  the  funds  of  the  company  the  sum  of 
$23,412.50;  and  it  further  alleges  that  dur- 
ing these  years  he  made  fraudulent  entries 
on  the  books  of  the  corporation,  for  the 
purpose  of  concealing  from  the  corporation 
the  embezzlement  of  this  amount  of  money ; 
that  he  converted  this  amount  of  money  to 
his  private  use  by  Illegal  speculation,  and 
by  otherwise  disposing  of  it,  not  for  the 
benefit  of  the  corporation.  The  evidence  in 
support  of  these  allegations  as  to  the  false 
entries  has  already  been  partially  discussed. 
As  to  the  allegation  that  he  fraudulently  ap- 
propriated the  sum  specified  to  his  own  per- 
sonit'l  use,  several  specific  instances  are 
shown,  a  few  of  which  we  will  note.  The 
president  of  the  Fulton  National  Bank,  lo- 
cated in  the  city  of  Atlanta,  testified  that 
his  bank  discounted  notes  in  the  year  1910, 
made  by  the  Boyd-Mangham  Manufacturing 
Company,  for  $11,500;  that  the  company  did 
not  have  an  account  at  his  bank,  and  that 


the  proceeds  arising  from  the  discounting 
of  these  notes  were  placed  by  Mangham  to 
his  individual  account  at  the  bank;  and 
that  subsequently,  from  time  to  time,  all  the 
proceeds  so  deposited  were  checked  out  by 
him.  The  president  of  this  bank  stated  that 
there  was  nothing  in  the  transaction  that  in- 
dicated to.  his  mind  any  irregularity  or  im- 
propriety; that  he  knew  that  Mangham  was . 
the  financial  man  of  the  mill,  and  Mangbam 
said  at  the  time  that  he  had  authority  to 
discount  the  papers,  and  the  witness  sup- 
posed that  Mangbam  used  it  legitimately,  or 
!  he  would  not  have  discounted  the  notes: 
that  he  extended  the  credit  to  Mangham, 
Mangham  having  indorsed  the  notes;  that 
these  notes  had  not  been  paid  by  the  mill 
or  Mangham,  and  were  now  an  outstanding 
obligation  against  both.  The  note  teller  of 
the  Atlanta  National  Bank  testified  that  on 
January  11th  his  bank  discounted  a  note  of 
the  mill  for  $2,000,  which  was  presented 
to  the  bank  by  Mangham,  and  that  the  pro- 
ceeds were  deposited  by  Mangham  in  the 
bank  to  his  individual  credit;  that  the  note 
In  question  was  indorsed  by  J.  J.  and  J.  W. 
Mangham  and  that  $1,000  of  this  note  was 
never  paid.  The  discount  clerk  of  the  Cen- 
tral Bank  Sc  Trust  Corporation  of  Atlanta 
testified  that  during  the  years  1906,  1907. 
1908,  1909,  and  1910,  his  bank  discount- 
ed notes  of  the  Boyd-Mangham  Manufactur- 
ing Company  ranging  from  $5,000  to  $15,000. 
which  were  presented  to  the  bank  for  dis- 
count by  J.  J.  Mangham;  that  some  of  the  pro- 
ceeds of  these  notes  were  placed  in  t!he  bank 
to  the  individual  credit  of  Mangham.  All  of 
these  notes,  however,  were  paid  a  year  before 
the  insolvency  of  the  manufacturing  company. 
There  are  other  specific  instances  given 
in  the  evidence  which,  it  is  claimed  by  the 
state,  tend  to  prove  the  allegation  of  embez- 
zlement made  in  the  Indictment  Without 
going  specifically  into  this  evidence  of  al- 
leged technical  embezzlement  at  least,  It  may 
be  stated  generally  that  Mangham  appar- 
ently treated  the  funds  of  the  corporation 
as  his  own.  To  use  the  language  of  the 
bookkeeper,  "He  continually  put  in  money 
and  drew  it  out."  In  this  connection,  he 
says  again:  **The  situation  was  that  J.  J. 
Mangham  would  put  in  a  certain  amount  of 
money,  and  possibly  the  same  day  he  would 
get  the  money  ftom  the  mill.  He  loaned  the 
mill  money,  then  executed  a  note  to  himself 
for  it  and  discounted  it,  and  debited  him- 
self with  the  proceeds  of  it  While  the  mill 
was  borrowing  money  from  Mr.  Mangham, 
he  was  borrowing  money  during  the  same 
period  from  the  mill.  The  amount  of  his 
notes  from  July,  1907,  to  the  present  time 
[1911]  aggregated  $13,949.80,  and  all  his 
notes  were  paid  by  being  charged  to  his  per- 
sonal account"  The  bookkeeper  testified 
further,  that  at  the  time  of  the  failure  the 
books  showed  that  the  mills  owed  Mangham 
$10,000.    The  expert  accountant  testified  that 
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in  fact  at  this  time  Mangbam  owed  the  mills 
$8,582.99.  It  was  for  the  jury  to  settle  this 
conflict  in  the  evidence. 

The  apcased  did  not  deny  this  method  of 
dealing  with  the  trust  funds,  nor  the  dis- 
counting of  the  notes  of  the  corporation,  and 
the  deposit  of  the  proceeds  thereof  to  his 
credit.  He  claimed  that  he  was  entitled  to 
do  so,  hecause  the  corporation  owed  him 
more  than  the  amounts  of  these  notes  at  the 
time  the  discounts  were  made,  and  that  he 
wasi  fully  authorized  by  his  position  in  the 
corporation,  and  by  his  uniform  transaction 
of  its  business  in  this  manner,  to  reimburse 
himself  for  the  use  of  his  iadiyldual  funds 
by  the  corporation.  As  to  these  matters, 
it  may  be  remarked  here  that  the  learned 
trial  judge  charged  the  jury  in  substance  as 
follows:  That  if  the  evidence  showed  that 
the  accused  was  an  executive  officer  of  the 
corporation,  having  in  charge  the  business 
and  the  investing  of  the  funds  of  the  cor- 
];)oration,  and  generally  financed  the  busi- 
ness of  the  company,  the  deposit  of  the  funds 
of  the  corporation  to  his  own  individual  ac- 
count In  the  bank  would  not  constitute  the 
offense  of  embezzlement,  but  the  presumption 
would  be  that  he  was  using  the  money  of  the 
corporation  for  the  bushiess  of  the  corpora- 
tion; and  the  state  would  have  to  go  fur- 
ther and  show  that  he  did  not  use  the  money 
^or  the  corporation,  but  that  in  taking  such 
money  he  intended  not  to  apply  it  to  the 
business  of  the  corporation. 

This  must  be  recognized  as  a  statement  of 
the  law  most  favorable  to  the  accused;  but 
we  cannot  concur  in  the  view  of  the  trial 
Judge  that  this  is  a  correct  statement  of  the 
law  with  reference  to  the  crime  of  embezzle- 
ment On  the  contrary,  we  think  that  an 
official  of  a  corporation,  whatever  may  be 
his  duty  in  reference  to  the  funds  of  the 
corporation,  whether  or  not  the  entire  matter 
4>f  financing  the  affairs  of  the  corporation 
was  intrusted  to  him,  would  In  no  event  be 
legally  authorized  to  discount  the  paper  of 
the  corporation  and  deposit  the  proceeds 
thereof  to  his  Individual  credit;  and,  if  he 
41d  so,  it  would  amount  to  a  wrongful  con- 
version of  the  funds  of  the  corporation,  and 
would  cast  upon  him  the  burden  of  prov- 
ing that  the  money  thus  deposited  to  his  in- 
dividual credit  was  used  for  the  benefit  of 
the  corporation,  and  not  for  himself.  The 
law  relating  to  official  duties  and  official 
trusts  is  plain  and  Inflexible  on  this  sub- 
ject. It  does  not  fix  a  period  of  time  during 
which  an  official  intrusted  with  the  funds  of 
a  corporation  could  make  individual  use  of 
these  funds  before  it  would  amount  to  a 
WiTongful  conversion,  but  fixes  the  existence 
of  the  wrongful  conversion  as  contempora- 
neous with  the  individual  deposit  of  the 
fands  to  his  own  credit,  and  puts  upon  him 
the  burden  of  showing  that,  notwithstanding 
an  apparent  wrongful  conversion,  there  was 
in  reality  no  such  conversion  by  him,   by 


compelling  him  to  show  that,  although  he 
deposited  the  funds  to  his  individual  credit, 
it  was  then  done  for  the  benefit  of  the  cor- 
poration of  which  he  was  the  trusted  offi- 
cial. It  is  true  an  official  to  whom  the  cor- 
poration is  indebted  at  the  time  of  this  ap- 
parent conversion  might  relieve  himself  of 
the  charge  of  embezzlement  by  showing  that, 
as  a  matter  of  fact,  the  funds  so  deposited 
were  used  for  the  benefit  of  the  corporation, 
and  in  payment  of  Its  debt  due  him,  yet  the 
burden  would  certainly  l>e  upon  the  accused 
official  to  make  it  very  clear  that  at  that 
time  the  corporation  did  in  fact  owe  him 
the  amount  of  the  proceeds  of  the  deposit 
arising  from  the  notes  made  by  the  com- 
pany which  he  had  discounted;  and,  unless 
he  did  so,  the  jury  would  foe  authorized  to 
infer  that  the  use  of  the  funds  by  him  wpa 
for  his  individual  benefit,  and  not  for  that 
of  the  corporation. 

Right  here  it  may  be  stated,  in  justice  to 
the  accused,  that  the  evidence  is  very  clear 
that  he  frequently  indorsed  notes  for  the 
purpose  of  raising  money  for  the  corpora- 
tion; indeed,  that  he  went  to  the  limit  of  his 
own  personal  credit  for  this  purpose,  and 
that  there  was  rarely  a  time  durifig  his  con- 
nection with  the  corporation  (which  amount- 
ed to  the  life  of  the  corporation)  that  the 
corporation  did  not  owe  him,  and  he  did  not 
owe  the  corporation;  and  when  the  corpora- 
tion's failure  came  the  evidence  was  in  con- 
flict as  to  which  was  the  creditor  or  debtor, 
the  corporation  or  the  accused  official.  The 
jury  were  authorized  to  accept  the  statement 
of  the  expert  accountant  that  at  the  time 
of  this  failure  the  accused  was  indebted  to 
the  corporation,  and  to  discredit  the  state- 
ment of  the  accused,  made  to  them  that  at 
that  time,  as  well  as  the  testimony  of  the 
bookkeeper,  that  the  corporation  was  indebt- 
ed to  him.  But  we  will  net  extend  this  dis- 
cussion of  the  evidence  any  further.  It  is 
sufficient  to  say  that  there  were  transactions, 
extending  through  a  period  of  five  or  six 
years,  from  which  the  jury  were  authorized 
to  infer  that  the  accused  had  used  the  funds 
of  the  corporation,  certainly  in  an  unwar- 
ranted manner.  Coupled  with  this  fact  were 
the  untrue  entries  made  during  this  period  of 
time  on  the  books  of  the  company,  apparently 
for  the  purpose  of  concealing  the  true  condi- 
tion of  the  corporation;  and  the  jury  were 
authorized  to  infer  that  these  entries,  which 
were  made  from  data  furnished  by  the  ac- 
cused, were  made  for  the  purpose  of  con- 
cealing his  individual  indebtedness  to  the 
corporation  and  his  wrongful  dealing  with 
its  funds,  rather  than  for  the  purpose  of 
concealing  the  condition  of  the  corporation, 
in  order  that  it  might  be  continued  as  a 
growing  concern. 

We  confess  that  we  are  very  greatly  im- 
pressed with  the  dear,  detailed  statement 
which  the  accused  made  in  his  own  defensa 
This  statement  was  a  very  lucid  explanation 
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of  the  specific  acts  of  alleged  fratidtileiit  con- 
version apparently  proved  against  him,  and 
we  may  state,  also,  that  the  record  discloses 
that  the  management  of  this  corporation  by 
the  accused  had  been  for  many  years  very 
snccessfcQ;  that  its  eventual  failure  was  not 
doe  to  his  mismanagement,  or  to  his  dishon- 
esty, but  to  other  causes,  such  as  business 
conditions  of  the  country  which  were  be- 
yond his  control,  and  it  is  well-nigh  incredi- 
ble that  a  career  of  honesty  and  efficiency 
should  have  ended  in  the  crime  of  embezzle- 
ment. It  is  difficult  to  find  a  motive  for  the 
commission  of  such  a  crime  by  a  trusted  of- 
ficial who  had  for  years  carried  on  the  busi- 
ness of  his  trust,  not  only  honestly,  but  most 
successfully,  and  whose  financial  success  de- 
pended upon  the  continued  successful  exist- 
ence of  the  corporation  in  his  charge.  The 
failure  of  this  corporation  meant  his  person- 
al, individual  failure;  it  meant  his  financial 
ruin;  It  meant  the  end  of  his  business  ca- 
reer; it  meant  individual  bankruptcy  for 
him  and  his  brother,  for  the  evidence  dis- 
closes that  they  were  Indorsers  on  the  paper 
of  the  corporation,  at  the  time  of  its  failure, 
for  a  very  large  amount  All  these  questions, 
however,  were  for  the  decision  of  the  Jury; 
and  this  court  cannot  say  that  the  conclu- 
sion at  which  they  arrived,  while  it  may  not 
be  entirely  satisfactory  to  the  members  of 
the  court  as  individuals,  was  not  supported 
by  the  evidence. 

This  court  lays  down  the  rule  of  law  to  be, 
under  the  statute  defining  embezzlement,  that 
there  can  be  no  legal  individual  use,  how- 
ever temporary,  of  trust  funds.  The  trusted 
official  may  not  intend,  at  the  time  of  such 
wrongful  temporary  use,  a  permanent  mis- 
application 01  the  funds  intrusted  to  him; 
but  if  he  uses  for  a  short  time,  for  his  in- 
dividual benefit,  the  funds  of  the  corporation 
intrusted  to  him  as  an  official  and  coming 
into  his  hands  as  an  official,  it  is  none  the 
lees  the  crime  of  embezzlement,  even  though 
he  may  have  at  the  time  intended  subse- 
quently to  make  restitution.  The  fraudulent 
intent  will  be  inferred  from  a  temporary  in- 
dividual use  of  the  trust  funds,  and  the  act, 
prima  facie  at  least,  will  be  branded  as  em- 
bezzlement. Orr  V.  State,  6  Ga.  App.  628, 
66  S.  B.  582;  Jackson  v.  State,  76  Ga.  551. 
An  officer  or  agent  of  a  corporation  cannot 
take  the  money  of  the  corporation  which  is 
intrusted  to  him,  or  which  comes  into  his 
possession  by  virtue  of  his  office  or  agency, 
and  use  it  even  temporarily  for  his  personal 
benefit  and  avoid  criminal  responsibility  by 
calling  it  a  loan.  The  law  calls  such  a  trans- 
action a  wrongful  conversion,  from  which  a 
fraudulent  intent  can  be  inferred.  It  may  be 
that  Mangham,  as  treasurer,  could  lawfully 
loan  his  own  money  to  the  mills  and  subse- 
quently repay  these  loans  by  taking  the  mon- 
ey of  the  mills,  and  by  discounting  its  notes; 
but  the  practice  is  not  to  be  approved.  It  is 
of   doubtful  propriety   and  dangerous,   and 


certainly  placed  upon  him  the  burden  of 
showing  that  the  balance  was  at  all  times 
in  his  favor. 

We  conclude  this  discussion  of  the  general 
grounds  of  the  motion  for  a  new  trial  by  the 
statement  that,  while,  in  our  opinion,  the 
evidence  did  not  demand  the  verdict  of 
guilty,  yet  there  were  circumstances  from 
which  the-  jury,  in  the  exercise  of  their  ex- 
clusive prerogative  to  weigh  motive  and  con- 
duct and  to  draw  inferences  from  facts,  were 
authorized  to  find  a  verdict  of  guilty. 

We  will  now  take  up  and  consider,  in  so 
far  as  deemed  material,  the  special  assign- 
ments of  error  made  in  the  amended  motion 
for  a  new  trial. 

[2]  2.  It  is  insisted  that  the  venue  was  not 
shown  by  the  evidence;  that,  as  to  the  spe- 
cific acts  of  the  accused  in  discounting  the 
notes  of  the  corporation  in  the  city  of  At- 
lanta, and  in  depositing  the  proceeds  of  such 
notes  thus  discounted  to  his  individual  cred- 
it in  the  banks  of  Atlanta,  the  fraudulent 
conversion  took  place  in  Fulton  county,  and 
not  in  the  county  of  Spalding.  Even  as  to 
the  acts  which  took  place  in  the  county  of 
Fulton,  we  think  the  venue  was  proi)erly 
laid  in  the  county  of  Spalding.  The  corpo- 
ration of  which  the  accused  was  an  official 
was  located  in  Spalding  county.  There  was 
its  principal  office  and  place  of  business. 
The  books  of  the  company  were  all  located  in 
Spalding  county.  In  contemplation  of  law, 
the  funds  of  the  company  were  received  by 
Its  treasurer  in  Spalding  county.  The  notes 
of  the  company  which  he  discounted  in  Ful- 
ton county  were  presumptively  made  In  Spald- 
ing county  by  the  corporation.  These  notes 
came  into  his  possession  by  virtue  of  his 
official  connection  with  the  corporation  in 
Spalding  county.  It  was  his  duty  as  an 
official  to  account  to  the  corporation  for 
these  funds  which  thus  came  into  his  hands 
in  Spalding  county.  The  company  may  have 
had  many  deposits  elsewhere  than  In  Spald- 
ing county;  but,  in  contemplation  of  law,  all 
of  these  deposits  were  in  the  possession  of 
the  accused  as  treasurer  of  this  corpora- 
tion in  Spalding  county.  If  he  went  out  of 
Spalding  county,  and  by  reason  of  his  posi- 
tion as  treasurer  of  the  corporation  got  ac- 
tual possession  of  these  funds  in  some  other 
county,  this  would  make  no  diiference.  The 
embezzlement-^that  is,  the  taking  and  car- 
rying away  with  intent  to  steal — would  be 
where  his  duty  as  an  official  called  upon  him 
to  make  an  official  accounting,  and  to  pay 
into  the  treasury  of  the  company  the  mon- 
ey which  came  into  hla  possession  as  such 
official. 

It  would  be  absurd  to  hold  that,  if  a  presi- 
dent of  a  bank  located  in  the  city  of  At- 
lanta, in  the  county  of  Fulton,  should  go 
to  Tork  City,  where  his  bank  keeps  an  ac- 
count, and  draw  from  that  bank  the  funds 
of  the  bank  of  which  he  Is  the  official  head, 
and  In  New  York  Oity  deposit  the  funds 
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thus  drawn  to  Ms  Indirldual  credit,  tbe  em- 
besBzlement  of  the  money  of  tbe  bank  wonld 
take  place  in  tbe  city  of  New  Tork.  To  so 
hold  would  put  it  In  the  power  of  an  ofiBcial 
of  a  bank  or  other  corporation,  either  to 
avoid  altogether  criminal  responsibility  for 
his  offense,  or  to  make  very  difficult  the  pros- 
ecution and  proof  of  such  offense.  In  other 
words,  wherever  the  money  of  the  corpo- 
ration may  be  deposited,  subject  to  the 
check  of  its  treasurer,  whether  in  this  state 
or  in  another  state,  If  the  treasurer  checks 
the  money  out  of  the  bank  where  deposited, 
and  uses  it  for  his  own  benefit,  with  a  fraud- 
ulent intent  to  deprive  the  corporation  of  It, 
his  prosecution  for  the  offense  of  embezzle- 
ment can  be  properly  and  legally  had  in  the 
county  where  the  corporation  is  located  and 
transacts  its  business,  and  where  the  official 
In  the  discharge  of  his  duties  should  account 
to  the  corporation  for  its  funds  which  have 
come  into  his  possession  by  reason  of  such 
official  position,  and  where  presumptively  the 
fraudulent  intent  was  formed.  Irrespective 
of  this,  however,  there  are  specific  acts 
which  the  Jury  were  authorized  to  believe 
constituted  wrongful  conversions  of  the 
funds  of  the  corporation,  which  were  con- 
summated within  the  county  of  Spalding. 

[3]  3.  It  is  further  insisted  that  some  of 
the  acts  alleged  by  the  state  to  have  been 
criminal  occurred  four  years  prior  to  the 
filing  of  the  indictment,  and  were  therefore 
barred  by  the  statute  of  limitations,  and  that 
the  testimony  relating  to  these  alleged  crimi- 
nal acts  should  have  been  excluded  from 
evidence.  The  allegation  In  the  indictment  is 
that  an  aggregate  sum  was  embezzled,  but 
that  this  aggregate  sum  was  made  up  of  re- 
peated and  continuous  acts,  of  a  series  of 
embezzlements  extending  through  a  period 
of  six  years  prior  to  the  filing  of  the  indict- 
ment Ck)nceding  that  some  of  the  alleged 
criminal  acts  were  barred  by  the  statute  of 
limitations,  evidence  relating  to  them  was 
nevertheless  admissible  for  the  purpose  of 
showing  fraudulent  intent  as  to  those  which 
were  not  barred.  Jackson  v.  State,  76  Oa. 
551.  This  point  in  the  opinion  covers  many 
of  the  exceptions  made  to  rulings  on  testi- 
mony, and  to  excerpts  from  the  charge  of 
the  court  Again,  in  addition  to  what  has 
been  said  on  this  subject  the  indictment  al- 
leged that  the  offense,  as  described  therein, 
was  "unknown  until  on  or  about  the  1st  day 
of  January,  1911,'*  and  this  allegation  was 
sufficient  to  make  an  issue,  and  evidence  re- 
lating to  this  issue  was  submitted  to  the 
jury,  and. there  was  sufficient  evidence  to 
show  that  the  offense  was  not  known  until 
1911,  when  an  audit  of  the  books  of  the 
mills  was  made.  Besides,  this  was  a  special 
presentment  by  the  grand  jury,  and  the  al- 
legation that  the  offense  charged  thereon 
was  unknown  was  sufficient  to  cast  upon  the 
defendant  the  burden  of  showing  that  it  was 
not  true.    Cohen  v.  State,  2  Ga.  App.  689,  59 


S.  B.  4.  The  evidence  also  shows  that  the 
accused  had  entire  control  and  manage- 
ment of  tbe  mill  during  its  entire  exist- 
ence; that  he  frequently  loaned  money  to 
the  mill  and  borrowed  money  from  it  during 
the  period  of  his  management  Many  of 
these  loans  were  subsequently  repaid  by  the 
accused;  and  it  might  be  well  said  that  the 
crime  of .  embezzlement  was  not  complete 
until  it  was  definitely  determined  as  to  the 
amount  of  the  fonds  of  the  mill  which  he 
had  wrongfully  converted  to  his  own  use 
by  a  failure  to  replace  the  funds  in  the 
treasury  of  the  company.  But  irrespective 
of  this,  the  statute  of  limitations  Is  not  a 
material  question  in  the  case,  in  view  of 
the  fact  that  some  of  the  acts  of  alleged 
criminality  were  proved  to  have  been  com- 
mitted, if  at  all,  within  the  statutory  period. 

[•]  4.  The  following  excerpt  from  the 
charge  is  assigned  as  error:  "I  charge  you 
tliat  the  intention  to  fraudulently  appropri- 
ate m&y  be  Inferred  from  the  facts  and  cir- 
cumstances ;  that  is,  by  direct  or  circumstan- 
tial evidence.  It  may  be  inferred  from  falsi- 
fied accoimts,  from  making  false  statements 
and  attempting  to  conceal  the  true  state  of 
the  financial  condition  of  a  corporation. 
And  when  these  things  are  shown,  it  Is  suffi- 
cient to  require  the  defendant  to  explain 
such  facts  and  circumstances;  and,  if  not 
satisfactorily  explained,  a  conviction  will  be 
authorized,  if  the  fraudulent  taking  has 
been  proved.'*  This  extract  from  the  charge 
is  objected  to  on  the  ground  that  it  was  an 
expression  of  an  opinion  by  the  Judge  upon 
the  facts,  and  was  equivalent  to  telling  the 
jury  that  an  intent  to  steal  in  this  case 
could  be  inferred  from  falsified  accounts,  or 
from  making  false  statements,  or  from  at- 
tempting to  conceal  the  true  state  or  finan- 
cial condition  of  the  corporation,  and  this 
was  entirely  a  question  for  the  Jury. 

The  excerpt  is  not  Justly  subject  to  this 
criticism.  There  was  much  evidence  relating 
to  irregularities  in  keeping  the  books.  Many 
false  entries  were  proved.  Whether  this 
juggling  with  the  books  was  for  the  purpose 
of  concealing  the  existence  of  embezzlement 
or  Improper  use  of  the  funds  of  the  corpora- 
tion by  the  accused,  or  was  for  tbe  purpose 
of  keeping  the  ^corporation  a  growing  con- 
cern and  preventing  Its  bankruptcy  and  fail- 
ure, was  one  of  the  material  issues  to  be  de- 
cided by  the  Jury.  The  jur^  could  reason- 
ably infer  that  an  official  who  had  had  al- 
most the  exclusive  control  and  management 
of  the  corporation  during  its  existence,  and 
who  had  proved  that  he  was  very  efficient  in 
the  management  of  its  affairs,  should  be  able 
to  give  a  clear  account  of  every  dollar  of 
the  corporation  which  had  been  expended  in 
its  behalf  by  him,  or  which  had  come  into 
his  hands  as  its  treasurer  and  general  man- 
ager; and  they  could  also  well  infer  that 
the  books  which  were  kept  under  his  direct 
supervision  were  improperly   kept  for  the 
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purpose  of  covering  np  Improper  appropria- 
tions and  use  of  the  company's  money.  The 
judge  did  not  tell  the  jury,  as  a  matter  of 
law,  that  these  facts  would  show  a  fraudu- 
lent intent,  but  he  simply  told  them  that 
they  might  consider  these  facts  in  arriving 
at  a  conclusion  as  to  the  existence  of  a 
fraudulent  intent;  and  that  the  fraudulent 
intent  might  be  Inferred  from  such  false  en- 
tries or  irregularities.  This  unquestionably 
was  a  correct  statement  of  the  law  applica- 
ble to  the  evidence.  Jackson  v.  State,  supra, 
and  citations. 

[4]  5.  Some  exceptions  are  made  to  other 
excerpts  from  the  charge.  We  have  exam- 
ined them  carefully  In  connection  with  the 
entire  charge  and  the  evidence,  and  find  that 
these  exceptions  are  without  merit  In  fact, 
we  do  not  hesitate  to  say  that  the  instruc- 
tions of  the  trial  judge  contain  a  full,  fair, 
and  accurate  statement  of  the  issues  made 
by  the  evidence.  The  truth  of  this  statement 
Is  shown  by  the  fact  that  many  of  the  excep- 
tions contained  in  the  amended  motion  are 
based  upon  the  allegation  that  the  verdict 
was  contrary  to  the  charge  on  the  various 
Issues  involved.  The  learned  ju^ge  gave  the 
accused  the  benefit  of  a  favorable  charge  on 
every  contention  insisted  upon  by  him.  In 
many  instances  the  criticism  might  be  justly 
made  that  the  instructions  were  much  more 
favorable  to  the  accused  than  he  was  enti- 
tled to  expect  or  to  receive  under  the  law. 
The  record  clearly  demonstrates  that  the  ac- 
cused has  had  a  fair  trial ;  that  no  error  of 
law  was  committed  against  him,  but  that,  on 
the  contrary,  if  any  errors  were  committed, 
they  were  In  his  favor. 

[5]  An  exhaustive  and  careful  examination 
of  the  record  fails  to  disclose  any  reason 
why  another  trial  should  be  granted. 

Judgment  affirmed. 

RUSSELL,  J.,  absent  because  of  sickness. 


<U  Ga.  App.  368) 

HILL  V.  HARRIS.     (No.  4,202.) 

(Court  of  Appeals  of  Georgia.    July  23,  1012.) 

(8yUahu$  hy  the  Court) 

U  Dismissal  and  Nonsuit  (i  58*)— Plead- 
ing (§§  207,  433*)— Gbounds  fob  Dibmib- 
BAL— Bill  or  Pabticulabs— Cubs  bt  Veb- 

DIC3T. 

A  failure  to  attach  a  bill  of  particulars, 
where  required,  does  not  authorize  a  dismissal, 
on  tlie  ground  that  the  petition  did  not,  with- 
out such  a  bill  of  particulars,  set  forth  a  good 
cause  of  action.  The  defect  is  amendable,  must 
be  taken  advantage  of  by  special  demurrer,  and 
is  cured  by  the  verdict.  Gonaclcey  v.  General 
Accident  Assur.  Corp.,  6  Ga.  App.  3S1,  3S4,  65 
S.  E.  53. 

[Bd.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  {§  184-139;  Dec.  Dig. 
«  58;*  Pleading,  Cent.  Dig.  ff  511,  512,  1451- 
1477;   Dec.  Dig.  §§  207,  433.*] 


2.  Continuanob    (I  80*)^GBonKDS— SuB- 

PBtSE— DlSOBETION  OF  COITBT. 

Motions  for  continuance  od.  the  ground  of 
surprise,  occasioned  by  an  amendment  to  the 
opposite  party's  petition,  are  addressed  to  the 
sound  legal  discretion  of  the  trial  judfre.  •  It  "will 
never  be  held  to  be  an  abuse  of  discretion  to 
overrule  a  motion  for  continuance  based  on  this 
ground,  unless  the  movant  or  his  counsel  shall 
state  how  and  wherein  he  is  less  prepared  to  go 
on  with  the  trial,  so  as  to  give  the  court  an  op- 
portunity to  exercise  a  sound  legal  discretion. 
Civil  Code  1910,  §  5714 ;  G.,  F.  &  A.  Ry.  Co.  v. 
Sasser,  4  Ga.  App.  276,  61  S.  E.  505. 

[Ed.   Note.— For    other   cases,    see    Continu- 
ance, Cent  Dig.  {{  99-112;    Dec,  Dig.  §  30.*] 

3.  Tbial   (J   296*)— Inbtbuctions— Applica- 
bility TO  Issues. 

In  view  of  the  fact  that  in  his  general 
charge  the  trial  judp^e  fully  and  distinctly  in- 
structed the  jury  with  reference  to  all  of  the 
issues  raised  by  the  pleadings,  it  will  not  be 
held  to  be  prejudicial  error  that  in  one  portion 
of  the  charge  he  instructed  them  as  follows: 
*'You  will  find  that  the  disagreement  in  this 
suit  arises '  with  reference  to  the  amount  of 
lumber  that  was  cut.*'  Under  tihe  pleadings 
and  the  evidence,  and  the  li^w  applicable  there- 
to, the  issue  thus  referred  to  by  the  trial  judge 
was  the  main  and  controlling  question  in  the 
case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
^.^§§  70&-713,  715,  716»  718;    Dec.  Dig.  | 

4.  Evidence    (§   91*)- Bubden    or   Pboof— 
Scope. 

The  following  instruction  was  not  errone- 
ous: '"The  burden  of  proof  is  upon  the  plaintiff 
in  this  case  to  prove  to  your  minds,  by  a  pre- 
ponderance of  evidence,  the  material  allega- 
tions set  forth  in  the  petition." 

[Ed.  Note. — For  other  cases,   see   Evidence, 
Cent  Dig.  §  113;    Dec.  Dig.  S  dl.*] 

5.  Tbial  (J  259*)— Instbuctions— Necessitt 
FOB  Request. 

Where  the  trial  judge  sets  forth  in  his 
charge  the  contentions  of  the  parties,  and  in- 
structs the  jury  that,  if  the  defendant  sus- 
tains by  proof  a  contention  set  forth  in  his 
pleadings,  he  will  be  entitled  to  prevail,  and, 
under  his  plea  of  recoupment,  recover  against 
the  plaintin  such  amount  as  the  jury  might  find 
in  his  favor,  if  fuller  and  more  explicit  instruc- 
tions upon  the  issue  as  thus  set  forth  are  de- 
sired, they  should  be  duly  requested  in  writ- 
ing. Under  the  rule  just  announced,  there  is 
no  error  requiring  a  new  trial  in  the  instruc- 
tions set  out  in  the  fifth  ground  of  tlie  amended 
motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  64S-650;    Dec.  Dig.  §  259.*1 

6.  New  Tbial  (S  41*)— Gbounds— Ebbob  in 
Inbtbuctionb— Habmlesb  Ebbob. 

The  jury  having  found  in  favor  of  the 
plaintiff  the  full  amount  sued  for,  and  against 
the  plea  of  recoupment  filed  by  the  defendant^ 
any  inaccuracy  in  the  charge,  with  reference  to 
the  amount  which  should  have  been  found  for 
the  defendant  in  the  event  his  plea  of  recoup- 
ment was  sustained,  is  not  cause  for  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §8  67-71;  Dec.  Dig.  §  41.*] 

7.  Loos  AND   Logging    (§   21*)— Manufac- 
tubing  Logs— Contbactb. 

The  parties  having  entered  into  a  written 
contract,  under  the  terms  of  which  the  plaintiff 
was  to  cut  into  lumber  certain  pine  timber  at 
an  agreed  price  to  be  paid  upon  delivery  of  the 
lumber,  it  was  not  erroneous  to  charge  the  jury 
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that,  if  the  defendant  fafled  and  refused  to  pay 
for  the  lumber  upon  delivery,  as  provided  for 
In  the  written  contract,  after  demand  for  pay- 
ment by  the  plaintiff,  the  latter  would  have 
been  authorized,  under  the  contract,  to  suspend 
operations. 

[Ed.  Note.^For  other  cases,  see  Logs  and 
Logging,  Gent  Dig.  {  53;  Dec  Dig.  {  21.*] 

8.  Appeal  asnd  Bbbob  (|  1066*)— Habiclbss 

EbBOB— I  NSTBUOnONS. 

While,  under  the  terms  of  the  contract  be- 
tween the  parties,  the  question  as  to  where  the 
lumber  was  to  be  checked,  and  where  it  was  in 
fact  checked  and  measured,  was  immaterial,  an 
instruction  to  the  jury  that  the  parties  were 
at  issue  in  reference  to  this  question,  and 
it  should  be  determined  from  the  evidence,  was 
not  prejudicial  under  the  facts  of  this  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;  Dec.  Dig.  S  10e6.*] 


9.  Loos    AND    LoooiNO    (8    21*)— Manufao- 
TiTBiNo  Logs— CONTB acts. 

The  written  contract  between  the  parties 
provided  that  the  lumber  was  to  be  delivered  to 
the  defendant  at  the  plaintiff's  sawmill,  and 
that  the  defendant  was  to  pay  for  the  lumber 
as  soon  as  such  delivery  was  made.  There  was 
no  provision  in  the  contract  in  reference  to 
the  quality  of  lumber  to  be  delivered;  but  the 
law  will  imply  that  the  parties  intended  the 
lumber  to  be  merchantable  and  suitable  for  the 
uses  to  which  it  was  to  be  put  by  the  defend- 
ant If  lumber  was  delivered  to  the  defendant 
at  the  plaintiff's  sawmill  and  accepted,  the  de- 
fendant was  bound  to  pay  the  agreed  price 
for  the  lumber.  It  was  therefore  not  error  to 
charge  the  jury  as  follows:  "I  charge  you  that 
the  defendant  in  this  case  would  be  responsible 
for  all  lumber  that  was  cut  and  delivered  at 
the  plaintiff's  sawmill." 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {  53;  Dec.  Dig.  {  21.  •] 

10.  Evidence  (I  596*)— Bubdbn  of  Pboof— 
Cboss- PETiridl?. 

The  following  instruction  contained  an  ac- 
curate statement  of  the  law:  *'I  charge  you 
that  it  is  the  duty  of  the  defendant,  upon  his 
cross- petition  or  plea  of  recoupment,  as  it  is  on 
the  plaintiff  on  hi£»  part,  in  law,  to  make  out  his 
case  by  a  preponderance  of  evidence;  and,  un- 
less this  IS  done,  you  are  authorized  to  find 
against  his  contentions." 

[Eld.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  M  2446-2448 ;  Dec.  Dig.  §  596.*] 

IL  Appeal  and  Ebbob   (§  273*)— Pbesent- 
iNo   Questions  in  Trial  Coubt— Excep- 

TIONS--SUFFICIENCT. 

An  exception  to  the  charge  as  a  whole,  up- 
on the  ground  that  it  does  not  present  in  a 
clear  and  lucid  manner  the  issues  involved  iu 
the  case,  and  is  misleading,  and  omits  to  refer 
to  some  of  the  issues,  magnifying  the  conten- 
tions of  one  of  the  parties,  presents  no  assign- 
ment of  error  for  consideration  by  the  review- 
ing court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1590,  1606,  1620-1623, 
1625-1630,  1764;  Dec.  Dig.  §  273.*] 

12.  Loos  a;nd  LooaiNO   (S  21*)— Manufac- 
TCBiNo  Logs— CoNTBACTs— Actions. 

The  written  contract  between  the  parties 
containing  simply  an  obligation  on  the  part  of 
the  plaintiff  to  cut  and  deliver  certain  lumber  to 
the  defendant,  and  binding  the  latter  to  take 
and  pay  for  the  lumber,  evidence  that  the  de- 
fendant relied  upon  the  contract  with  the  plain- 
tiff to  keep  a  planing  mill  supplied  with  lumber 
was  irrelevant  and  immaterial  in  the  trial  of 
an  action  brought  by  the  plaintiff  to  recover 


the  acreed  price  of  certain  lumber  which  had 
been  delivered  to  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {  53;   Dec  Dig.  S  21.* J 

13.  Sufficiency  of  Evidence— No  Error. 

The  evidence  authorized   the  'verdict,   and 
there  was  no  error  requiring  a  new  trial. 

Error  from  City  Court  of  Oglethorpe;  B. 
Wall,  Judge. 

Action  by  O.  P.  Harris  against  Youncey 
HllL  Judgment  for  plaintiflf,  and  defend- 
ant brings  error.    Affirmed. 

Jule  Felton,  of  Montezuma,  for  plaintiff  In 
error.  Jere  M.  Moore,  of  Montezuma,  and 
J.  J.  Bull  ft  Son,  of  Oglethorpe^  for  defend- 
ant in  error. 

POTTLE,  J.    Judcrment  affirmed. 


(11  Ga.  App.  419) 

OWENS  v.  STATB.     (No.  4,286.) 
(Court  of  Appeals  of  Georgia.    Aug.  6,  1912.) 

(SvUabua  5y  the  Court.) 

1.  Homicide    (|    218*) —Evidence  — Dying 
Declabations. 

The  evidence  offered  upon  the  subject  of 
alleged  dying  declarations  was  sufficient  to  au- 
thorize the  submission  to  the  jury  of  the  ques- 
tion whether  or  not,  at  the  time  the  declara- 
tions were  made,  the  declarant  was  in  the  ar- 
ticle of  death  and  conscious  of  his  condition. 
[Bid.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {{  458,  459;    Dec.  Dig.  S  218.*] 

2.  HoiaciDB    (S    215*)— Evidence  — Dtino 
Declarations. 

A  statement,  made  by  one  who  had  re- 
ceived a  mortal  wound,  that  a  named  person 
had  "assassinated'*  him,  is  a  statement  of 
fact  and  not  a  mere  conclusion  or  expression 
of  opinion,  and,  upon  the  trial  for  murder 
of  the  person  who  fired  the  shot,  is  admissible 
in  evidence  as  a  dyine  cfeclaration,  if  sufficient 
foundation  for  its   aamission  is  first  laid. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §|  451-456;    Dec.  Dig.  {  215.*] 

8.  Witnebses    (i    246*) -BxA^in  nation    bt 
Court. 

While  a  trial  judcre  should  not  so  inter- 
rogate a  witness  as  to  intimate  or  express  any 
opinion  in  reference  to  the  weight  of  the  evi- 
dence, or  as  to  the  guilt  or  innocence  of  the 
person  on  trial,  still  it  is  the  right  and  duty 
of  a  trial  judge,  in  a  proper  case,  to  assist  in 
the  elucidation  of  the  truth  of  the  transaction 
under  investigation,  and  it  is  not  error  for 
him,  for  this  purpose,  to  ask  a  witness  ques- 
tions pertinent  to  the  issue  and  couchcKl  in 
appropriate  language.  The  questions  pro- 
pounded by  the  trial  judge  in  the  present  case 
were  not  subject  to  the  criticism  that  they 
tended  to  impress  the  jury  with  the  idea  that 
in  the  opinion  of  the  trial  judge  the  accused 
should  be  convicted. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  852-^7;   Dec  Dig.  §  246.*] 

4.  Homicide    ({    203*) —Evidence  — Dying 
Declaration. 

The  charge  upon  the  subject  of  dying  dec- 
larations, which  is  copied  in  the  opinion  here- 
with filed,  is  in  exact  accordance  with  pre- 
vious decisions  of  the  Supreme  Court  and  of 
this  court,  and  is  sufficiently  full  and  explicit. 
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•tpecfally  in  the  absence  of  any  written  re- 
quest for  more  particular  instructions. 

[£kl.  Note.—For  other  cases,  see  Homicide, 
Gent  Dig.  ff  430-437;    Dec.  Dig.  |  203.*] 

5.  CsnavAh  Law  (|  655*)— Tbiai/— Cowtbol 
BY  Court. 

To  the  end  that  the  trial  should  be  fair 
and  impartial  and  conducted  in  an  orderly 
way,  it  is  the  duty  of  the  trial  judge  to  reg- 
ulate the  conduct  of  counsel,  parties,  and  wit- 
nesses, provided  that  in  so  doing  he  does  not 
take  away  or  abridge  any  right  of  a  party  un- 
der the  law. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  1520-1523,  1527,  1535; 
Dec.  Dig.  I  655.'] 

6.  Homicide  (8  255*) —  Evidbncb— Weight 
and  scfficiency. 

The  evidence  warranted  the  verdict,  and 
there  was  no  abuse  of  discretion  in  overruling 
the  motion  for  new  triaL 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  539-641;   Dec.  Dig.  f  255.*] 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;   W.  E.  Thomas,  Judge. 

J.  D.  Owens  was  convicted  of  voluntary 
manslaughter,   and  brings  error.     Affirmed. 

Edwin  L.  Bryan,  of  Moultrie,  and  D.  B. 
Nicholson,  of  Roohelle,  for  plaintiff  in  error. 
J.  D.  McKenzie  and  J.  A.  Wilkes,  Sol.  Gen., 
both  of  Moultrie,  for  the  State. 

POTTLE,  J.  [1]  Owens  was  convicted  of 
voluntary  manslaughter,  and  his  motion  for 
new  trial  was  overruled.  The  point  mainly 
insisted  on  is  that  the  court  erred  in  admit- 
ting in  evidence  certain  alleged  dying  decla- 
rations of  the  person  killed.  In  order  for 
dying  declarations  to  be  admitted  in  evi- 
dence, four  things  must  appear:  (1)  The 
statements  must  have  been  made  by  the 
person  killed;  (2)  he  must  have  been  in  a 
dying  condition  at  the  time  the  statements 
were  made;  (3)  he  nfust  have  been  conscious 
of  his  condition;  and* (4)  they  must  liave 
been  of  such  character  as  to  make  them  ad- 
missible under  the  Penal  Code  1910,  |  1026, 
that  is,  the  statements  must  relate  to  the 
cause  of  the  death  of  the  declarant  and  to 
the  person  who  killed  him.  In  the  present 
case  the  fact  that  the  deceased  made  the 
statements  admitted  in  evidence  is  undisput- 
ed; that  he  was  in  a  dying  condition  can- 
not be  questioned,  because  he  died  a  few 
hours  after  having  made  the  statements, 
from  a  mortal  wound  which  had  been  inflict- 
ed upon  him  by  the  accused.  The  objection 
mainly  urged  by  counsel  for  the  accused  is 
that  it  does  not  appear,  from  the  evidence, 
that  at  the  time  the  statements  were  made 
the  accused  was  conscious  of  hia  condition, 
and  that  the  nature  of  the  statements  was 
such  as  to  render  them  inadmissible  as  dying 
declarations. 

The  question  whether  sufficient  foundation 
has  been  laid  for  the  admission  of  dying  dec- 
larations is  one  primarily  for  the  court  As- 
suming that  the  statement  made  is  one  which 
would  be  admissible  as  a  dying  declaration, 
if  there  is  any  evidence  to  support  the  in- 


ference that  at  the  time  tlie  statement  was 
made  the  accused  was  in  artlculo  mortis  and 
conscious  of  his  condition,  it  is  the  duty  of 
the  court  to  admit  the  evidence  and  submit 
to  the  Jury  the  question  whether  or  not  th^ 
believe   the  evidence  is   sufficient  to   show 
that  the  deceased  was  In  extremis  and  con- 
scious of  his  condition  at  the  time  the  state- 
ment was  made.    They  should  be  instructed 
to  first  ascertain  whether  these  things  were 
true,  and,  if  they  so  find,  then  to  consider 
evidence  of  the  dying  statement  and  give  it 
such  weight  as  they  think  it  entitled  to,  and 
that  if  they  find  that  the  person  who  was 
shot  was  not  conscious  that  he  was  in  a 
dying   condition,-   then    they    should    reject 
the  evidence  in  relation  to  the  alleged  dying 
statement  altogether.     In  passing  upon  the 
question  whether  or  not  one  in  extremis  is 
conscious  of  his  condition,  all  of  the  facts 
and  circumstances  must  be  considered.    State- 
ments made  by  the  wounded  man  himself, 
statements  made  to  him  by  his  physician  or 
others,    the   nature  and    character   of    the 
wound,  and  any  other  facts  or  circumstances 
which  throw  light  on  this  question,  should 
be  considered.     The  fact  that  the  accused 
shot  and  killed  the  deceased  is  shown  by  the 
testimony  of  eyewitnesses,   and   is  not  de- 
nied by  the  accused.     His'  theory  was  that 
the  killing  was  done  in  self-defense,  in  or- 
der to  prevent  the  commission  of  a  felony 
upon  him,  or .  at  least  that  at  the  time  he 
shot  he  was  acting  under   the  fears  of  a 
reasonable  man  that  his  life  was  in  danger. 
The  wounded  man  lived  some  16  hours  after 
he  received  the  mortal  wound.    He  made  five 
statements  to  his  physician.    On  direct  ex- 
amination the  physician  who  had  attended 
the  deceased  testified  that  statements  in  ref- 
erence to  the  shooting  were  made  to  him 
by  the  deceased  several  times;  that  the  first 
statement  was  made  about  an  hour  after  the 
shooting,  and  the  last  statement  from  six 
to  eight  hours  before  the  death  of  the  de- 
ceased.   .With  reference  to  this  last  state- 
ment, the  physician  testified  tbat  tlie  de- 
ceased was  conscious  tliat  he  was  in  a  dying 
condition,  because  his  pulse  began  to  fail, 
and  the  witness  informed  him  that  his  pulse 
did  not  rtepond  to  a  stimulant,  and  that  the 
deceased  was  in  extremis  and  was  conscious 
of  this  fact    The  witness  testified  that  while 
in  this  condition  the  wounded  man  said  "they 
assassinated  him";    that  in  addition  to  this 
he  told  the  witness  to  take  his  sister  some 
message,    but    never   did    finish   the   latter 
statement    The  witness  further  stated  ttiat 
the  dec^sed  said  that  old  man  Owens  had 
assassinated  him;    that  he  never  did  call 
the  name  of  the  person  who  shot  him  other 
than  in  this  way.    In  view  of  the  fact  tliat 
it  was  not  disputed  that  Owens,  the  accused, 
did  the  shooting,  and  that  Owens  and  the 
deceased  were  in   a  difficulty  at  the  time 
the  shooting  took  place,  there  could  be  no 
question,  of  course,  that  the  deceased  intend- 
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ed  to  refer  to  the  accused  when  he  used 
the  expression  "old  man  Owens."  On  cross- 
examination  the  witness  who  testified  as  to 
the  dying  statements  was  examined  at  great 
length  and  in  detail  in  reference  to  each  of 
the  fiye  statements  which  he  claimed  the  de- 
ceased had  made  to  him  in  reference  to  the 
shooting.  In  reference  to  the  first  statement, 
the  witness  testified  that  in  his  opinion  the 
wounded  man  was  not  conscious  of  his  con- 
dition at  the  time  the  statement  was  made. 
As  to  the  second  statement,  the  witness  tes- 
tified that  the  deceased  had  not  abandoned 
hope  of  recovery,  because  he  stated,  "I  may 
get  over  this  and  some  day  come  back  here." 
The  same  was  true  of  the  third  statement 
The  last  two  statements  were  made  under 
the  following  circumstances:  The  fourth 
statement  was  on  the  train  between  Moultrie 
and  Tifton,  about  seven  or  eight  hours  after 
the  shooting  and  about  eight  hours  before 
death  ensued.  At  that  time  the  physician 
tried  to  persuade  the  wounded  man  to  drink 
some  ginger  ale  as  a  stimulant.  He  refused 
to  take  any,  stating  that  he  did  not  believe 
It  would  do  him  any  good,  "because  he  did 
not  believe  he  was  going  to  get  well."  The 
last  statement  was  made  on  the  train  be- 
tween Fitzgerald  and  Manchester.  The  phy- 
sician again  tried  to  get  the  wounded  man 
to  take  a  stimulant,  stating  that  his  pulse 
was  failing,  and  he  replied,  declining  the 
stimulant  and  endeavoring  to  send  some 
message  to  his  sister,  but  was  never  able  to 
complete  the  message  before  his  death.  He 
said  at  that  time  he  was  going  to  die.  He 
made  no  other  statement  The  following 
question  was  asked  the  witness:  '*That  is  all 
he  said  to  you  the  last  time  he  i^)oke  to  you 
about  itr*  Answer:  'rrhe  last  time  be  said 
anything  intelligent" 

It  is  argued  by  counsel  for  the  accused 
that  it  is  apparent  from  the  physician's 
testimony  on  cross-examination  that  in  the 
last  conversation  all  that  the  wounded  man 
said  was,  in  effect,  something  about  a  mes- 
sage to  his  sister,  and  that  he  made  no 
statement  at  that  time  in  reference  to  the 
accused.  We  do  not  think-  this  a  fair  con- 
stmetion  of  the  statement  of  the  deceas- 
ed. The  witness  having  testified  positive- 
ly, on  direct  examination,  tluit  when  the 
last  statement  was  made  on  the  train  the  de- 
ceased stated  that  Owens  had  asBassiaated 
him,  the  manifest  inference  tr<Hn  the  cross* 
examination  is  that  the  witness  meant  to 
say  that,  besides  making  this  statement  in 
reference  to  the  shooting,  the  deceased  en- 
deavored to  send  a  message  to  his  sister,  and 
the  effort  to  do  so  involved  the  last  state* 
ment  made  before  his  death.  The  same  con- 
struction is  te  be  placed  upon  the  testimony 
of  the  witness  in  reference  to  the  fourth 
stat^nent,  made  on  the  train  between  Moul- 
trie and  Tifton.  The  evidence  perhaps  did 
not  require  a  finding  that  at  the  time  these 
statements  were  made  the  wounded  man  was 
eoBScioQs  of  the  fact  thai  he  wAs  about  to 


die,  but  it  certainly  authorized  such  a  find- 
ing and  warranted  the  jury,  in  considering 
the  dying  statements  and  in  giving  such 
weight  to  them  as  the  Jury  believed  they  were 
entitled  to  receive.  See,  in  this  connection. 
Smith  V.  State,  9  Ga.  App.  403,  71  S.  E.  606; 
Campbell  v.  State,  11  Ga.  353;  Walton  v. 
State,  79  Ga.  446,  5  S.  B.  203;  Wheeler  v. 
State,  112  Ga.  43,  37  S.  B.  126;  Young  v. 
State,  114  Ga.  849,  40  S.  E.  1000. 

[2]  2.  It  is  also  Insisted  that  evidence  as 
to  the  dying  declarations  should  have  been 
excluded  because  the  statement  of  the  de- 
ceased was  a  mere  conclusion  and  opinion, 
and  not  admissible  as  a  statement  in  refer- 
ence to  the  cause  of  death  and  the  person 
who  killed  the  deceased.  The  decisions  in 
reference  to  the  admissibility  of  this  class  of 
evidence  have  not  been  confined  strictly  to 
the  terms  of  the  section  of  the  Code,  and 
great  liberality  has  been  allowed  in  the  ad- 
mission of  evidence  of  this  character.  No 
fixed,  definite  rule  can  be  announced  which 
would  be  applicable  in  all  cases  and  to  all 
Gftatements;  but,  generally  spealdng,  any 
statement  made  by  one  in  the  article  of  death 
and  conscious  of  his  condition,  in  reference 
to  the  cause  of  his  death,  the  manner  in 
which  he  was  killed,  and  as  to  the  person 
who  killed  him,  is  admissible  if  it  would  have 
been  admissible  as  evidence  had  the  person 
wounded  not  died,  and  had  he  been  testify- 
ing under  oath  as  a  witness  on  the  stand. 
The  solemnity  of  the  occasion,  the  conscious- 
ness of  approaching  death,  the  common  be- 
lief that  one  in  that  condition,  knowing  that 
he  is  about  to  appear  before  bis  Maker  and 
give  an  account  "of  the  deeds  done  In  the 
body,"  is  supposed  to  take  the  place  of  the 
sanctity  of  an  oath  and  to  justify  an  infer- 
ence that  one  in  that  condition  would  not  de- 
liberately falsify  for  the  purpose  of  wreaking 
vengeance  upon  one  who  had  inflicted  upon 
him  a  mortal  wound.  Whether  this  supposi- 
tion is  well  founded  or  not  is  purely  specu- 
lative. It  is  doubtless  true  that  it  is  well 
founded  in  many  cases,  and  it  is  also  prob- 
able that,  under  color  of  dying  declarations, 
false  statements  have  been  sometimes  admit- 
ted in  evidence  and  used  against  one  on  trial 
for  murder.  This  fact  makes  it  a  question 
peculiarly  for  the  jury  to  determine,  under 
all  the  facts  and  circumstances  surrounding 
the  transaction,  together  with  any  knowledge 
which  they  may  properly  have  of  the  char- 
acter of  the  declarant  and  the  character  of 
the  assailant,  the  proximity  of  death,  the  na- 
ture of  the  statement,  and  other  pertinent 
l^ts  or  circumstances,  whether  the  state- 
ment ought  to  be  accepted  as  true,  in  mak- 
ing tike  statement  the  declarant  cannot  make 
a  statement  of  a  bare  ooncluslon  or  express 
slon  of  opinion,  but  he  must  state  facts.  The 
statement  that  the  accused  assassinated  him, 
as  used  by  the  deceased  in  the  present  case, 
simply  means  that  the  accused  shot  Jbim 
without   provocal;ion.     Thi»   being   so,    the 
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statement  was  one  of  fact,  and  was  not  ob- 
jectionable as  stating  a  mere  conclusion  or 
opinion  of  the  declarant  It  has  been  held 
that  a  statement  by  one  in  the  article  of 
death  and  conscious  of  his  condition,  that 
the  accused  shot  him  down  like  a  dog,  was 
admissible.  So,  also,  with  reference  to  the 
statement  that  the  killing  was  done  without 
any  provocation  on  the  part  of  the  person 
killed,  and  also  the  statement  that  the  de- 
ceased was  "butchered"  by  the  accused.  See 
White  V.  State,  100  Oa.  659,  28  S.  E.  423; 
Underbill,  Criminal  Evidence  (2d  Ed.)  §  108, 
p.  202.  Tested  by  these  authorities,  as  well 
as  upon  the  principles  announced  above,  the 
declaration  of  the  deceased  in  this  case  was 
admissible  as  a  statement  of  fact,  and  was 
not  objectionable  as  a  statement  of  a  mere 
conclusion  or  expression  of  opinion. 

[3]  3.  further  complaint  with  reference  to 
the  admission  of  the  dying  statement  is  that 
the  trial  judge  committed  prejudicial  error 
in  interrogating  the  state's  witness,  In  that 
he  thereby  intimated  an  opinion  as  to  the 
guilt  of  the  accused,  and  intended  to  impress 
the  jury  with  the  idea  that  the  court  thought 
that  the  accused  should  be  convicted.    We  do 
not  think  the  examination  of  the  trial  judge 
was  subject  to  this  criticism.    Indeed,  a  care- 
ful examination  of  the  questions  propounded 
by  the  court  and  of  the  answers  of  the  wit- 
ness seems  to  indicate  that  the  witness  rath- 
er lessened  the  force  of  his  former  testimony 
on  the  question  as  to  whether  the  wounded 
man  was  rational  at  the  time  the  statements 
were  made  and  conscious  that  he  was  in  a 
dying  condition.     In   this   examination    the 
icourt  simply  required  the  witness  to  explain 
ito  the  jury  whether  or  not  the  declarant  was 
a*ational  when  the  statements  were  made  and 
'What  the  witness  meant  by  the  use  of  the 
term  "rational.''     It  seems  to  have  required 
rseveral  questions  to  make  the  witness  uuder- 
:stand  just  exactly  what  the  court  meant  to 
:bring    out.     The   questions    were   carefully 
guarded,  and  do  not  contain  any  intimation 
•on  the  part  of  the  court  tbat  the  accused  was 
guilty. 

[4]  4.  The  court  charged  the  jury  as  fol- 
lows: "Now,  then,  the  court  instructs  you 
that  dying  declarations  made  by  any  person 
in  the  article  of  death  who  is  conscious  of 
his  condition,  as  to  the  cause  of  his  death, 
and  the  person  who  killed  him,  are  admissi- 
ble in  evidence  in  a  prosecution  for  homi- 
cide. The  court  instructs  you  further  that, 
as  to  testimony  touching  what  are  claimed  to 
be  dying  declarations,  the  court  instructs 
you  that,  in  order  to  make  this  evidence  at 
all  for  your  consideration,  you  must  be  satis- 
fied beyond  a  reasonable  doubt  that  the  dec- 
larations, if  any,  were  made  while  tiie  per- 
son making  them  was  in  a  dying  condition, 
and  that  he  knew  at  the  time  the  declara- 
tions were  made  that  he  was  in  such  condi- 
tion; and,  if  either  one  of  these  conditions 
does  not  tfist,  the  alleged  dedarationa  would 


not  be  testimony  to  be  considered  by  you 
at  all;  but,  if  both  exist,  they  would  be- 
come what  the  law  terms  d^lng  declarations, 
and,  if  made  under  such  conditions,  would  be 
testimony  to  be  considered  with  all  the  other 
testimony  in  the  case."  The  criticism  on 
this  charge  is  that  it  is  not  sufficiently  full 
and  explicit  The  charge  is  in  exact  accord- 
ance with  numerous  decisions,  both  df  the 
Supreme  Court  and  this  court;  and,  if  for 
any  reason  it  was  not  sufficiently  full  and 
explicit,  counsel  for  the  accused  should  have 
requested  the  court,  in  writing,  to  charge 
with  more  particularity  upon  the  subject. 

[5]  5.  In  another  ground  of  the  motion  for 
a  new  trial  complaint  is  made  that  while 
counsel  for  the  accused  on  cross-examination 
had  one  of  the  state's  witnesses  on  the  floor 
before  the  jury,  demonstrating  by  gestures 
and  signs  the  respective  positions  and  con- 
duct of  both  the  accused  and  the  deceased, 
the  court  remarked:  "Nobody  can  understand 
tbat  I  can't  and  the  jury  can't  Let  him 
come  back  to  the  stand,  and  ask  the  question. 
Let  him  answer  anything  you  want  to  ask 
him  about  it"  It  is  complained  that  this 
action  of  tl^e  court  unduly  restricted  the 
right  of  cross-examination;  particularly  in 
view  of  the  fact  that  the  court  had  permitted 
the  Solicitor  General  to  examine  the  witness 
in  the  same  way  counsel  for  the  accused  de- 
sired to.  In  regard  to  this  the  court  certi- 
fied: "I  was  sure  that  neitl^er  the  court  nor 
the  jury  could  get  the  evidence  of  the  witness 
in  the  manner  in  which  the  examinatloik 
was  conducted  at  the  time  I  called  the  wit- 
ness back  to  the  stand  in  order  that  the  jury 
and  court  might  understand  what  counsel 
was  trying  to  prove."  In  light  of  this  ex- 
planation, there  was  clearly  no  error  in  the 
action  of  the  judge.  It  is  the  right  of  the 
trial  judge  to  police  the  trial,  and  it  would 
take  a  very  strong  case  of  abuse  of  discretion 
in  such  a  matter  to  authorize  the  review- 
ing court  to  interfere.  The  trial  judge  un- 
derstands the  situation  much  better  than 
this  court  can  possibly  do  from  the  printed 
record,  and  we  are  quite  sure  that  so  able 
and  impartial  a  magistrate  as  was  the  judge 
who  presided  at  the  trial  of  this  case  would 
not  consciously  unduly  hamper  or  interfere 
with  counsel  in  the  defense  of  his  client 
There  is  nothing  in  the  record  of  the  occur- 
rence as  it  is  presented  to  us  which  calls  for 
interf^ence  by  this  court 

[9]  6.  The  evidence  warranted  the  verdict. 
The  deceased  was  shot  by  the  accused  dur- 
ing the  progress  of  a  personal  difficulty  be- 
tween them.  The  circumstances  indicate  that 
the  deceased  first,  without  cause,  made  an 
assault  upon  the  accused,  and  that  at  the 
time  the  assault  was  made  he  had  a  knife 
in  his  hand  and  indicated  a  purpose  to  use 
it  The  theory  of  the  defense  was  that  at 
the  time  the  fatal  shot  was  fired,  the  de- 
ceased was  making  a  felonious  assault  upon 
the  accused  wUh  a  knife;  that  the  aocoaed 
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had  Tetrieated  as  far  as  he  conld  with  safety; 
and  that  it  was  necessary  for  htm  to  shoot 
in  order  to  save  his  own  life.  There  was, 
however,  evidence  to  authorize  the  theory  of 
the  state  that  the  deceased  had  dropped  the 
knife  before  the  shooting  took  place,  and 
ttiat  at  the  time  the  shot  was  fired  the  de- 
ceased was  not  attempting  to  commit  a  felo- 
ny upon  the  person  of  the  accused,  and  that 
there'  was  no  necessity  tot  the  accused  to 
take  his  life.  It  appears,  from  the  teotimony 
of  one  witness,  that  after  the  shot  was  fired 
the  accused  walked  about  16  feet  and  picked 
up  the  knife  which  had  previously  fallen 
ftom  the  hands  of  the  deceased.  It  was 
argued  in  the  brief  of  counsel  for  the  plain- 
tiff in  error  that  there  was  no  evid^oe  to 
show  that  at  the  time  the  shot  was  fired 
the  accused  knew-  that  the  deceased  had 
dropped  the  knife.  From  the  nature  of  the 
case  there  could  be  no  positive  direct  evi- 
dence that  the  accused  knew  this,  but  the 
tsict  that  the  knife  was  a  long  butcher  knife, 
the  fact  that  the  parties  were  very  close 
together,  with  their  hands  touching  each 
other,  and  other  circumstances  surrounding 
the  transaction,  aU  Indicate  that  the  accus- 
ed must  have  kmown  that  the  deceased  did 
not  have  the  knife,  and  that  the  killing  was 
the  result  of  that  passion,  supposed  to  be 
irresistible,  which  had  been  eng^idered  by 
the  assault  made  by  the  deceased  and  the 
language  which  he  used  at  the  time.  The 
trial  Judge  having  reviewed  the  evidence 
upon  the  motion  for  a  new  trial,  and  having 
signified  liis  approval  of  the  verdict,  and 
there  being  evidence  to  warrant  the  finding, 
and  no  error  of  law  having  been  committed, 
this  court  has  no  power  to  set  aside  the 
conviction. 
Judgment  affirmed. 

BUSSEUi,  J^  absent  because  of  sidmess. 


(11  Cku  App.  371) 

HAYES  ▼.  STATE.     (No.  4,233.) 

(Court  of  Appeals  of  Georgia.    July  23,  1912.) 

(Syllahut  by  the  Oowri.) 

1.  HoMiciDK  (i  68*)— Manslauqhtb»— ••Uh- 

lAWFUL." 

An  act  is  not  "unlawful,"  within  the  par- 
view  of  the  statute  of  this  state  defining  in- 
voluntary manslaughter,  unless  it  is  prohibited 
by  some  valid  law  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent.  Dig.  H  01,  92;    Dec  Dig.  S  6&* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  8,  pp.  7186.  7187.] 

2.  Statutes  (|  47*)  —  Vauditt  —  Dk»ikit«- 

NESS. 

A  penal  law  which  is  of  doubtful  construc- 
tion, and  in  which  the  act  denominated  as  a 
crime  is  described  in  terms  so  general  and 
indefinite  as  to  make  the  question  of  crim- 
inality dependent  upon  the  idiosyncrasies  of 
the  men  who  may  happen  to  constitute  the 
court  and  jury,  and  is  of  such  a  nature  th&t 


honest  and  intelligent  men  are  unable  to  aS" 
certain  what  particular  act  it  seeks  to  con- 
demn, is  incapable  of  enforcement,  and  wUl 
be  held  to  be  null  and  void.  So  much  of  the 
act  of  1910,  approved  August  18,  1910  (Acts 
1910.  p.  92,  {  5),  regulating  the  use  of  auto- 
mobiles, as  undertakes  to  make  penal  the  opr 
eration  of  an  automobile  on  one  of  the  high- 
ways of  this  state  "at  a  rate  of  speed  greater 
than  is  reasonable  and  proper,  having  regard 
to  the  traffic  and  use  of  such  highway,  or  so 
as  to  endanger  the  life  or  limb  of  any  person 
or  the  safety  of  any  property,"  is  too  uncer- 
tain and  indefinite  hi  its  terms  to  be  capable 
of  enforcement. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  47;  Dec  Dig.  f  47.*] 

3.  Statutes  (|  47*) —Validity  — Definitb- 

19  ESS 

So'  much  of  the  act  of  1910  (Laws  1910^ 
p.  90),  regulating  the  use  of  automobiles,  as 
makes  it  a  misdemeanor  to  operate  an  auto- 
mobile at  ai  rate  of  speed  greater  than  si:K 
mUes  per  hour  upon  approaching  a  crossing  of 
Intersecting  highways,  is  sufficiently  definite 
and  certain  in  its  terms  to  be  capable  of  en- 
forcement. 

[Ed.  Note.— For  other  cases,  see  Statntesy 
Cent  Dig.  S  47;    Dec  DJg.  {  47.*] 

4.  Municipal  Cobpobations  (|  694*)  —  Ob- 

DI  NANCES— VaLT  DITY— DEFI  WITENESS  . 

A  city  ordinance  which  undertakes  to 
make  punishable  the  operation  of  an  automo- 
bile upon  one  of  the  streets  of  the  dty  "in 
a  careless  or  reckless  manner**  is  null  and 
void,  because  it  fails  to  sufficiently  define  the 
prohibited  act 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Jl  1319-1818,  1320, 
1327*1329;    Dec  Dig.  1  594.*] 

6.  Cbiminal  Law  ({  1144*)— Tbiai/— Ybbdiot 
— Sbpabatk  Count. 

Where  there  are  two  counts  in  an  indict- 
ment, each  charging  the  same  offense,  but  va- 
rying the  manner  in  which  the  criminal  act 
is  alleged  to  have  been  committed,  and  one* 
count  is  bad  and  the  other  good,  it  will  be 
presumed,  where  a  general  verdict  of  guilty 
was  rendered,  that  the  verdict  was  founded 
upon  the  good  count,  and  that  the  Jury  dis- 
regarded the  bad  count 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  2786-2781,  2901,  3016- 
3037;   Dec.  Dig.  S  1144.*] 

6.  Municipal     Cobpobationb     (|     708*)  — 

Stbebts— Usb  fob  Tbavel— "Cbosses  ani> 

Intebsects." 

A  street  or  highway  which  extends  to,, 
but  not  beyond,  another  highwa^r,  "crosses  and 
intersects'*  such  highway,  withm  the  meaning 
of  section  5  of  the  act  approved  August  13>: 
1910  (Laws  1910,  p.  92),  regulating  the  use 
of  automobiles. 

[Bd.  Note.— For  other  cases,  see  Mnnidpar 
Corporations,  Cent  Dig.  f(  150&-1513;  Dec. 
Dig.  I  703.*] 

7.  Homicide  (|  129*)— Indicthknt— Malice. 

An  Indictment  which  charges  the  offense 
of  involuiitary  manslaughter,  in  that  the  hom- 
icide was  committed  without  any  intention  tO' 
do  so  on  the  part  of  the  slayer,  but  while 
he  was  engaged  in  the  commission  of  an  \in' 
lawful  act,  is  sufficient  although  it  does  not 
expressly  allege  that  the  homicide  was  with- 
out  malice. 

[Ed.  Note.— For  other  cases,  see  Homidder 
Cent.  Dig.  H  187,  198;    Dec.  Dig.  {  129.*] 


*For  other  oases  boo  sam«  topic  and  socUon  NUMBER  In  Dec.  Dig-.A  4fl^  I^ig*  Key-No.  BeriM  A  Rop'r  Indtxee. 
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8.  Criminal  Law    (|   885*)  —  Involuwtabt 
Ma  NSLAUOHTBR— Punishment  —  Recoioobn* 

DATION    OF    JUBT.    ' 

Involuntary  manslauichter  in  the  commis- 
sion of  an  unlawful  act  is  not  one  of  the  fel- 
onies which  can  be  punished  as  for  a 'misde- 
meanor, upon  the  recommendation  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2106;   Dec  Dig.  §  885.*] 

9.  CBiiaNAL  Law    (|  1167*)— Wbit  of  Eb- 
BOB— Habuless  Ebbob— Ruunq  on  Indiot- 

IfBNT. 

Failure  of  the  judge  to  quash  the  second 
count  in  the  indictment,  and  to  charge  the 
jary  that  the  accused  could  not  be  conricted 
upon  the  theory  that  he  had  violated  the  city 
ordinance  of  Atlanta  set  forth  in  the  indict- 
ment, will  not,  under  the  facts  of  this  case, 
demand  that  the  judgment  of  conviction  be 
set  aside. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f{  3101,  3103-3106;  Dec  Dig. 
I  U67.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Robt  T.  Daniel,  Judge. 

Ed-  Hayes  was  convicted  of  involuntary 
manslaughter,  and  brings  error.    Affirmed. 

The  defendant  was  indicted  for  the  offense 
of  involuntary  manslaughter  in  the  commis- 
sion of  an  unlawful  act;  It  being  charged 
that  he  unlawfully  ran  over  and  killed  the 
person  named  in  the  indictment,  with  an 
automobile,  at  a  point  In  the  city  of  Atlanta 
where  Gordon  street  and  Holdemess  street 
intersect  and  cross.  It  was  alleged  that  the 
unlawful  act  consisted  in  a  violation  of  the 
act  of  the  General  Assembly  (Laws  1910,  p. 
90)  approved  August  18,  1910,  entitled  *'An 
act  to  regulate  the  running  of  automobiles/' 
etc,  in  that  at  the  time  of '  the  homicide  the 
defendant  was  driving  his  machine  "at  a 
rate  of  speed  greater  than  .  was  reasonable 
and  proper,  having  regard  to  the  traffic  and 
use  of  said  street  or  highway/'; and  that  he 
^*dld  run  and  operate  said  automobile  so  as 
to  endanger  tl^e  lives  and; limbs  of  persons 
using,  said  street,  and  that  he  [the  defend- 
ant], upon  approaching  the  crossing  and 
intersection; of  said  streets,  did  not  so  run 
and  operate  said  automobile  as  to  have  the 
same  under  control,  but  did  run  and  oper- 
ate the  same  at  a  greater  rate  of  speed 
than  six  miles  per  hour,  to  wit,  at  a  speed 
between  15  and  20  miles  per  houf ."  It  was 
further  alleged  In  the  indictment  that  the 
defendant  was  guilty  of  an  unlawful  .act, 
in  that  at  the  time  of  the  homicide  he  was 
driving  the  automobile  at  such  a  rate  of 
speed  and  in  such  a  manner  as  was  prohibit- 
ed by  an  ordinance  of  the  city  of  Atlanta, 
which  provides  that  *'it  shall  be  unlawful 
for  any  driver  or  person  in  charge  of  an 
automobile  to  run  or  operate  the  same  In  a 
careless  or  reckless  manner^  whether  :sald 
automobile  is  running  under  or  over  the 
speed  limits  herein  provided.  Said  automo- 
bUea  must  be  operated  with  due  regard  to 
the  safety  of  persons  and  vehicles  upon  the 


streets  and  public  places,  and  in  sndi  a  man- 
ner as  to  avoid  collisions  therewith.*' 

The  accused  demurred  to  the  indictment, 
upon  the  following  grounds:   (1,  2)  Because 
no  offense  was  set  forth  in  the  indictment 
(3)  Because  the  indictment  failed  to  allege 
tlmt  the  homicide  was  without  malice  and 
without  any  mixture  of  deliberation.     (4) 
Because  it  was  not  alleged  that  the '  unlaw- 
ful act  charged  was  such  an  act  as  in  its 
consequences   naturally   tmded  to  destroy 
human  life.    (5)  Because  the  allegation  that 
the  machine  was  being  driven  *'at  a  rate  of 
speed  greater  than  was  reasonable  and  prop- 
er, having  regard  to  the  traffic  and  use  of 
said  street  or  highway/'  was  a  mere  con- 
clusion of  the  pleader.    (6)  Because  the  al- 
legation that  the  machine  was  operated  in 
such  a  way  as  to  endanger  the  lives  and  limbs 
of  persons  using  the  street  is  a  mere  con- 
clusion of  the  pleader.    (7)  Because  the  al* 
legation  that  the  machine  was  being  run 
at  a  greater  rate  of  speed  than  six  miles  per 
hour  upon  approaching  the  crossing  and  in- 
tersection of  two  streets  is  not  an  averment 
of  an  act  prohibited  by  law,     (8)  Because 
the  ordinance  of  the  city  of  Atlanta   set 
forth  in  the  indictment  is  null  and  veld,  as 
being  in  conflict  with  tlie  act  of  the  General 
Assembly    regulating    automobiles,    and    is 
void  for  uncertainty  and  Indeflniteness,  and 
because  the  entire  ordinance  is  not  s^  out 
in  the  indictment     (9)  Because  the  indict- 
ment is  dupUdtous,  in  that  it  charges  the 
accused  with  the  commission'  of  a  homicide 
committed  in  violation  of  an  act  of  the  Gen- 
eral Assembly  and  in  violation  of  an  ordi- 
nance of  the  dty  of  Atlanta.    (10)  Because 
so  much  of  the  act  of  the  General  Assembly 
of  Georgia  referred  to  in  the  indictment  as 
provides  that  no  person '  shall  operate  an 
automobile  on  any  of  the  highways  of  the 
state  at  a  rate  of  speed  greater  than  Is  rea- 
sonable and  proper,  having  regard  to  the 
traffic  and  use  of  such  highway,  or  so  as  to 
endanger  the  life  or  limb  of  any  person 
or  the  safety  of  any  propertyr  Is  null  and 
void  for  want  of  certainty,  deflniteness,  and 
clearness  and  falls  to  sufficiently  define  the 
acts  and  things  which  it  undertakes  to  make 
unlawful  and  penal.    (11)  Because  section  5 
of  the  act  of  the  General  Assembly  rtferred 
to  in  the  indictment,  and  the  ordinance  of 
the  city  of  Atlanta  therein  set  forth,  are 
both  void,  for  lack  of  certainty  and  deflnlte- 
ness  in  defining  the  acts  thereby  prohibited 
and  declared  unlawful.    The  demurrer  was 
overruled,  and  ^ ception  was  duly  taken  to 
this  Judgment    The  accused  was  convicted, 
and  assigns  error  upon  the  overruling  of  hla 
motion  for  new  trial,  and  also  upon  the 
judgment  refusing  to  sustain  Us  demurrer. 

Evans  ft  Evans,  of  SandersvUle,  and 
Hines  So  Jordan,  of  Atlanta,  for  plaintiff  tu 
error.  Hugh  M.  Dorsey,  SoL  Gen^  of  At> 
lanta,  for  the  State. 
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POTTIJS»  J.  (after  stating  the  facts  as 
above).  [1]  1.  In  this  state  ^^inrolnntary 
manslangbter"  Is  thus  defined:  "InyoluBtary 
manslaughter  shall  consist  in  the  killing  of  a 
human  being  without  any  intention  to  do  80» 
hut  in  the  commission  of  an  unlawful  act, 
or  a  lawful  act,  which  probably  might  pro- 
duce such  a  consequence,  in  an  unlawful 
manner:  Provided,  that  where  such  Involun- 
tary Idlling  shall  happen  in  the  commission 
of  an  unlawful  act  which,  in  its  consequenc- 
es,  naturally  tends  to  destroy  the  life  of  a 
human  being,  or  is  committed  in  the  prosecu- 
tion of  a  riotous  intent,  or  of  a  prime  pun- 
ishable by  death  or  confinement  in  the  pen- 
Itentiaxy,  the  otfense  shall  be  deemed  and 
adjudged  to  be  murder."  Punishment  for 
involuntary  manslaughter  in  the  commission 
of  an  unlawful  act  is  from  one  to  three 
years  in  the  penitentiary,  and  involuntary 
manslaughter  In  the  commission  or  perform- 
ance of  a  lawful  act,  where  there  has  not 
been  observed  necessary  discretion  and  cau- 
tion, is  punished  as  for  a  misdemeanor. 
Penal  Code  1910,  IS  68,  69.  At  common  law 
manslaughter  was  defined  to  be  "the  unlaw- 
ful killing  of  another  without  malice,  either 
express  or  implied;  which  may  be  either  vol- 
untarily, upon  a  sudden  heat;  or  involun- 
tarily, but  in  the  commission  of  some  un- 
lawful act**  4  Blackstone,  191.  It  has  been 
held  that  a  lawful  act  done  in  an  unlawful 
or  negligent  manner  is  in  law  an  imlawful 
act.  Commonwealth  v.  Hunt,  4  Mete.  (Mass.) 
Ill,  38  Am.  Dec.  346.  In  Indiana  the  defini- 
tion of  "involuntary  manslaughter"  is  the 
same  as  it  was  at  common  law,  and  the  Su- 
preme Ck)urt  of  that  state  has  held  that  an 
act  might  be  unlawful  within  the  meaning 
of  the  definition  of  involuntary  manslaugh- 
ter, although  not  subjecting  the  actor  to 
criminal  prosecution,  and  upon  this  princi- 
ple a  judgment  of  conviction  of  involuntary 
manslaughter  was  affirmed  in  a  case  where 
a  railroad  engineer  carelessly  and  negligent- 
ly ran  his  locomotive  into  a  passenger  coach 
standing  on  the  track,  and  thereby  caused 
the  death  of  one  of  its  passengers.  State  v. 
Dorsey,  118  Ind.  167,  20  N.  B.  777,  10  Am. 
St.  Rep.  111.  The  statute  of  this  state,  how- 
ever, draws  a  clear  distinction  between  an 
unlawful  act  and  a  lawful  act  committed 
without  the  observance  of  due  caution  and 
circumspection.  In  this  state  it  could  not 
be  held  that  a  lawful  act,  however  negli- 
gently or  recklessly  committed,  is  an  un- 
lawful- act,  within  the  purview  of  the  stat^- 
ute  defining  and  punishing  lavoluntary  man- 
slaughter. An  unlawful  act  within  the  mean- 
ing of  our  statute  is  an  act  prohibited  by 
law; .  thiat  is  to  say,  an  act  condemned  by 
some  statute  or  valid  municipal  ordinance 
of  this  state.  In  order,  therefore^  to  support 
an  indictment  for  involuntary  manslaughter 
In  the  conmiisaion  of  an  unlawful  act,  some 
act  must  be  alleged  which  is  prohibited  by 
a  valid  law. 

£2]  2.  It  is  contended  that  the  act  of  the 


General  Assembly  of  Oeorgia  regulating  the 
use  of  automobiles  and  the  ordinance  of  the 
dty  of  Atlanta,  both  of  which  it  is  alleged 
in  the  indictment  the  defendant  was  violat- 
ing at  the  time  of  the  homicide,  are  so  in- 
definite and  uncertain  as  to  be  incapable  of 
enforcement  It  Is  the  duty  of  the  Judicial 
department,  wherever  ];)088ible,  to  construe 
an  act  of  the  legislative  department  so  as 
to  make  it  valid  and  binding  and  give  due 
effect  to  all  of  its  terms.  Hence  a  statute 
ought  not  to  be  held  void  for  unosrtainty  if 
it  is  possible  to  give  a  reasonably  particular 
construction  to  its  terms,  so  as  to  make  them 
capable  of  enforcement  But  while  this  is 
true,  the  state  cannot  make  an  act  penal 
without  defining  the  act  In  terms  sufficiently 
clear  for  any  person  to  understand  that  in 
performing  the  act  he  is  guilty  of  a  viola- 
tion of  the  statute.  The  maxim  that  "ig- 
norance of  the  law  is  no  excuse  for  crime" 
is  founded  upon  the  theory  thai;  the  citizen 
may  ascertain  the  law  and  know  that  the 
act  which  he  Is  performing  has  been  con- 
demned. If  it  is  impossible  for  him  to  as- 
certain that  a  given  act  has  been  made 
penal,  it  would  be  manifestly  unfair  for  the 
state  to  punish  him  for  a  commission  of  the 
act  If  the  law  is  of  such  doubtful  construc- 
tion, and  describes  the  act  denominated 
as  a  crime  in  terms  so  general  and  indeter- 
minate as  to  make  the  question  of  criminali- 
ty dependent  upon  the  idiosyncrasies  of  in- 
dividuals who  may  happen  to  constitute  the 
court  and  jury,  and  of  such  a  nature  that 
honest  and  intelligent  men  are  unable  to 
ascertain  what  particular  act  is  condemned 
by  the  state,  the  law  is  incapable  of  enforce- 
ment and  will  be  held  to  be  null  and  void. 

The  foregoing  proposition  is  supported  by 
the  authorities  with  practical  unanimity. 
Reference  to  a  few  of  the  adjudicated  cases 
will  serve^to  Illustrate  the  application  of  the 
rule  above  stated.  In  Bx  parte  Jackson,  45 
Ark.  158,  it  was  held  that  a  statute  making 
it  a  misdemeanor  to  *'commit  any  act  in- 
jurious to  the  public  health  or  publi<^  morals, 
or  the  perversion  or  obstruction  of  public 
Justice^  or  the  due  administration  of  the 
law,^'  is  void  for  uncertainty,  A  statute 
making  it  a  crime  for  a  railway  corporation 
to  charge,  collect,  or  receive  more  than  a 
^ust  or  reasonable  rate  of  toll  as  a  compen- 
sation for  the  transportation  of  passengers 
has  been  held  to  be  unconstitutionaL  U  & 
N.  it.  Go.  V.  Commonwealth,  99  Ky.  132,  85 
S.  W.  129,  38  L.  E.  A.  209,  59  Am.  St  Rep. 
457.  The  same  rule  has  been  announced 
wi^  reference  to  a  statute  which  undertook 
to  make  penal  the  combining  of  two  or  more 
persons  for  the  purpose  of  "mob  violence"; 
the  statute  not  undertaking  to  define  or  des- 
ignate what  acts  should  be  deemed  or  con- 
sidered mob  violence.  Augustine  v.  State, 
41  Tex.  Cr.  B.  69,  73,  52  S.  W.  77,  96  Am.  St 
Rep.  765.  The  Supreme  Court  of  the  United 
States  has  said  that:    "Laws  which  create 
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crime  ought  to  be  so  explicit  that  all  men 
subject  to  their  penalties  may  know  what 
acts  it  is  their  duty  to  avoid.  Before  a  man 
can  be  ptmished,  his  case  must  be  plainly 
and  unmistakably  within  the  statute."  Unit^ 
ed  States  v.  Brewer;  139  U.  S.  278-288,  11 
Sup.  Ct.  638,  541,  35  L.  Ed.  190-193.  A  stat- 
ute of  Indiana  undertook  to  make  it  unlaw- 
ful for  any  person  to  haul  over  any  of  the 
turnpikes  or  gravel  roads  during  certain 
conditions  of  the  weather  on  a  narrow  tired 
wagon  a  load  of  more  than  2,000  pounds,  or 
on  a  broad  tired  wagon  a  load  of  more  than 
2,500  pounds.  This  statute  was  held  to  b^ 
too  uncertain  and  too  indefinite,  for  the  rea- 
son that  the  statute  did  not  sufficiently  de- 
scribe a  narrow  tired  wagon  and  a  broad 
tired  wagon.  Cook  v.  State,  26  Ind.  App. 
278,  59  N.  B.  489.  The  Supreme  CJourt  of 
Wisconsin  has  thus  announced  the  rule :  '*A 
law  which  takes  one*s  property  or  liberty  as 
a  penalty  for  an  offense  must  so  clearly  de- 
fine the  acts  on  which  the  pienalty  is  de- 
nounced that  no  ordinary  person  can  fail  to 
understand  his  duty  and  the  departure  there- 
from which  the  law  attempts  to  make  crim- 
inal, since  one  cannot  be  said  to  willfully 
violate  a  statute  which  is  so  contradictory 
or  blind  that  he  must  guess  what  his  duty 
is  thereunder."  Brown  v.  State,  137  Wis. 
543,  119  N.  W.  338.  See,  also,  to  the  same 
effect:  State  v.  Partlow,  91  N.  C.  550,  49 
Am.  Rep.  052;  Czarra  v.  Medical  Supervis- 
ors, 25  App.  Gas.  D.  0.  443;  State  v.  Ash- 
brook,  154  Mo.  379,  55  S.  W.  627,  48  L.  R. 
A.  265,  77  Am.  St  Rep.  765;  L.  ft  N.  B.  Co. 
V,  Railroad  Commission  (C.  C.)  19  Fed.  679; 
Levis'  Sutherland  on  Statutory  Construc- 
tion (2d  Ed.)  I  83.  In  James  v.  Bowman,  190 
V.  S.  141,  23  Sup.  Ct  680,  47  L.  Ed.  979,  the 
.Supreme  Court  of  the  United  States  said: 
"It  would  certainly  be  dangerous  if  the  Leg- 
islature could  set  a  net  large  enough  to  catch 
all  possible  offenders,  and  leave  it  to  the 
courts  to  step  inside  and  say  who  could  be 
rightfully  detained,  and  who  should  be  set 
at  large.  This  would,  to  some  extent,  sub- 
stitute the  Judicial  for  the  legislative  depart- 
ment of  the  government"  The  following 
language  of  the  Supreme  Court  in  Savannah, 
F.  &  W.  Ry.  Co.  V.  Daniels,  90  Ga.  610,  17 
S.  E.  648  [20  L.  iC.  A.  416]  is  pertinent: 
''The  opinion  of  the  court  is  supposed  to  be 
consistent  in  the  construction  of  laws,  and 
the  Interpretation  adopted  by  the  trial  Judge 
is  subject  to  ^review  by  a  court  of  last  re- 
sort, whose  construction  is  controlling  in  all 
similar  cases;  but  the  opinions  of  Juries 
may  vary,  and  there  may  be  different  ver- 
dicts on  exactly  the  same  state  of  facts.  It 
is  highly  important,  to  the  public  in  gener- 
al as  well  as  to  the  railroad  companies,  that 
the  duty  Imposed  by  this  statute  should  be 
clearly  defined  and  understood;  but  if  the 
Jury  in  each  case  could  construe  the  law  for 
itself,  there  would  be  no  means  of  arriving 
at  a  construction  which  could  be  regarded 


as  final,  and  the  limits  of  the  .duty  imposed 
must  remain  unsettled." 

Let  these  principles  be  applied  to  the  laws 
involved  In  the  present  case.  It  must  be  ap- 
parent that  so  much  of  section  5  of  the  act 
of  1910,  regulating  the  use  of  automobiles 
(Acts  1910,  p.  92),  as  undertakes  to  make  pe- 
nal the  operation  of  an  automobile  upon  one 
of  the  highways  of  this  state  "at  a  rate  of 
speed  greater  than  is  reasonable  and  prop- 
er, having  regard  to  the  traffic  and  use  of 
such  highway,  or  so  as  to  endanger  the  life 
or  limb  of  any  person  or  the  safety  of  any 
property,"' is  too  uncertain  and  indefinite  in 
its  terms  to  be  capable  of  enforcement 
What  rate  of  speed  Is  reasonable  and  prop- 
er? Who  should  determine  this  question? 
What  is  this  test  as  to  the  rate  of  speed 
which  can  be  employed,  and  how  is  the  driv- 
er of  an  automobile  to  know  when  he  is 
driving  at  a  rate  of  speed  prohibited  by  the 
act?  Manifestly  this  question  cannot  be  de- 
termined by  the  consequences  which  ensue 
from  driving  a  machine.  The  law  must  so 
definitely  and  certainly  define  the  offense 
that  a  person  of  reasonable  understanding 
can  know  at  the  time  of  the  commission  of 
the  act  that  the  law  is  being  violated.  One 
Jury  might  say  that  a  certain  rate  of  speed 
was  reasonable  and  proper.  Another  Jury 
might  reach  exactly  the  opposite  conclusion 
from  exactly  the  same  state  of  facts  and 
the  same  circumstances.  One  court  might 
hold,  upon  a  review  of  the  facts,  that  the 
rate  of  speed  used  was  in  violation  of  the 
act,  and  another  court  might  rule  otherwise. 
We  appreciate  thoroughly  the  difficulty  in 
prescribing  the  maximum  rate  of  speed 
which  can  be  employed  iu  all  cases ;  but  this 
furnishes  no  reason  why,  in  the  language  of 
the  Supreme  Court  of  the  United  States,  the 
Legislature  should  be  permitted  to  set  a 
dragnet  and  leave  the  courts  to  determine 
who  shall  be  detained  in  the  net  and  who 
should  be  set  at  liberty. 

[3]  3.  We  do  not,  however,  think  that  the 
first  count  in  the  indictment  was  subject  to 
demurrer.  It  is  averred  that  the  accused 
was  approaching  the  intersection  of  two 
streets;  that  he  did  not  have  his  machine 
under  control;  and  that  he  was  operating 
the  same  at  a  greater  rate  of  speed  than  six 
miles  per  hour,  to  wit,  at  a  speed  of  between 
15  and  20  miles  per  hour.  Section  5  of  the 
act  of  1910  expressly  prohibits  the  operation 
of  an  automobile  at  a  rate  of  speed  greater 
than  6  miles  per  hour  upon  approaching  a 
"crossing  of  intersecting  highways."  This 
part  of  section  5  is  certainly  sufficiently  def- 
inite to  enable  any  person  coming  within  the 
operation  of  the  act  to  know  that  it  is  a  vio- 
lation of  the  law,  and  a  misdemeanor  under 
the  statute,  to  operate  an  automobile  at  such 
a  point  on  one  of  the  highways  of  the  state 
at  a  greater  rate  of  speed  than  6  miles  per 
hour.  Here  the  statute  is  clear  and  definite 
in  its  terms.    It  says,  in  effect,  that  under 
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all  drcomBtances  and  tn  all  cases  it  shall  be 
a  misdemeanor  to  driye  an  automobile  wben 
approaching  a  crossing  of  highways  at  a 
rate  of  speed  greater  than  6  miles  per  hour. 

It  is  insisted  that,  under  a  proper  con- 
struction of  section  6  of  the  act,  a  greater 
rate  of  speed  than  6  miles -an  hour  is  un- 
lawful only  when  approaching  a  railroad 
crossing  along  one  of  the  highways  of  the 
state.  But  we  do  not  think  a  proper  con- 
struction of  the  act  limits  the  section  to  a 
railroad  crossing.  It  says  when  approaching 
a  "crossing  of  intersecting  highways  and 
railroad  crossings.*'  We  construe  this  to 
mean  that  it  is  unlawful  to  approach  either 
a  crossing  of  intersecting  highways  or  a  rail- 
road crossing  upon  a  highway  at  a  greater 
rate  of  speed  than  that  fixed  by  the  act 
Since,  In  the  first  count  of  the  indictment, 
it  is  alleged  ihat  the  accused  approached  a 
crossing  where  two  streets  intersected,  at  a 
rate  of  speed  between  15  and  20  mUes  per 
hour,  It  alleged  the  commission  of  an  unlaw- 
ful act,  in  violation  of  the  automobile  law 
of  1910,  and  was  sufilciently  definite  in  its 
t^rms. 

[4]  4.  It  is  quite  clear  to  our  minds,  how- 
ever, that  the  second  count  in  the  indict- 
ment should  have  been  stricken  on  demurrer. 
The  provisions  of  the  ordinance  of  the  city 
of  Atlanta,  set  forth  in  the  indictment,  were 
altogether  too  uncertain  and  indefinite  to  be 
capable  of  enforcement  Manifestly  it  will 
not  do  to  denounce  as  a  crime  the  operation 
of  an  automobile  in  a  careless  and  reckless 
manner  without  undertaking  to  define  in  any 
way  what  shall  constitute  carelessness  and 
recklessness  in  the  manner  in  which  the  ma- 
chine is  being  operated.  The  case  would 
vary  with  circumstances.  Sometimes  6  miles 
an  hour  would  be  a  reckless  rate  of  speed. 
Sometimes  15  or  20  would  not  be.  A  v^ry 
careful  driver  might  think  that  10  miles 
an  hour  was  reckless,  and  another  driver 
might  be  of  a  different  opinion.  One  ac- 
customed to  the  use  of  automobiles  would 
think  that  he  Could  safely  employ  a  certain 
rate  of  speed,  while  one  unaccustomed  to 
them  would  think 'li  Very  much'  less  rate  Of 
speed  would  be  gross  recklessness.  '  Whcoi 
put  on  trial  the  questidh  of  guilt  or  £tiho- 
cence  would  depend  upon  the  particular 
views  held  by  the  Jury  trying  the  case,  or 
by  the  judge  who  presided  at  the  trial.  The 
terms  of  the  ordinance  are  entirely  too  loose 
and  vague  and  indefinite  to  be  enforceable. 
This  being  so,  no  unlawful  act  is  set  forth 
and  alleged  in  the  second  count  of  the  in- 
dictment and  this  count  will  be  held  to  state 
no  offense. 

[6]  5.  It  does  not  follow,  however,  that 
the  judgment  must  be  reversed  and  the  con- 
viction set  aside.  The  first  count  In  the  in- 
dictment was  good.  The  evidence  abundant- 
ly authorized  a  finding  that  at  the  time  of 
the  homicide  the  accused  was  driving  his 
machine  at  a  greater  rate  of  speed  than  that 


permitted  by  the  automobile  act  of  1910. 
There  was  a  genial  verdict  of  guilty. 
There  was  one  good  count  and  one  bad 
count  Eiaeh  charged  the  same  offense,  grow- 
ing out  of  the  same  transaction,  and  the 
presumption  is  that  the  verdict  was  founded 
upon  the  good  count  and  that  the  jury  dis- 
regarded the  bad  ix>unt  Bulloch  v.  State,  10 
Ga.  47  (3),  54  Am.  Dec.  369 ;  Fraln  y.  State, 
40  Ga.  529;  1  Bishop,  New  Crlm.  Procedure, 
{  1015. 

[6]  6b  The  further  point  is  made  that  the 
charge  contained  in  the  first  count  in  the  in- 
dictment was  not  sustained,  for  the  reason 
that  the  two  streets  named  in  the  indictment 
did  not  cross  or  intersect  each  other  as  alleg* 
ed  in  the  indictment,  but  that  one  of  the 
streets  ended  at  the  point  where  it  touched 
the  other.  It  is  contended  that  this  is  not 
a  "crossing  or  intersecting  of  hig^bways,'' 
within  the  meaning  of  the  act  of  1910,  and 
does  not  support  the  allegation  in  the  indict^ 
ment  that  the  homicide  occurred  at  the  point 
where  Gordon  and  Holdemess  streets  cross 
and  intersect  We  cannot  assent  to  this 
view.  On  the  contrary,  we  think  that  the 
two  streets  did  intersect  each  other,  within 
the  meaning  and  purpose  of  the  law.  Mani- 
festly the  object  of  section  5  of  the  act  was 
to  protect  persons  who  might  be  upon  a  high- 
way which  approached  another  highway 
along  which  an  automobile  was  being  driven. 
There  would  be  Just  as  much  reason  for  hold- 
ing that  one  of  the  streets  ended  at  the  far- 
ther niargin  of  the  other  street  as  there 
would  be  in  saying  that  it  ended  when  it 
touched  the  first  margin  of  the  street.  The 
highway  was  in  a  condition  to  b6  used  by 
pedestrians  and  others  entirely  across  the 
other  highway  upon  which  the  automobile 
was  being  drivto.  The  latter  highway-  ex- 
tended across  the  margin  of  the  former^  high- 
way, and  the  case  is  plainly  within  the  spirit 
and  reason  of  the  law.    '         • 

[7]  7.  We  do  not  think  the  indictment  wa^ 
defective  because  it  failed  to  charge  elxpress- 
ly  that  the  homicide  was  without  malice.  It 
did  allege  that  the  defendant  was  accused  of 
the  off^ise^'of  involuntary  manslaughter. 
This'offehse' does  hot  involve  malice,  and' is 
expressly'  defined^  fix  the  statute  to  be  the 
killing  of  a  human  being  without  any  inten- 
tion to  do  so.  The  indictment  expressly 
charged  that  the  killing  was  unintentional, 
but  was  done  in  the  commission  of  an  unlaw- 
ful act    This  was  sufficient 

[8]  8.  The  presiding  judge  held  that  in- 
voluntary manslaughter  in  the  commission  of 
an  unlawful  act  was  not  such  a  felony  as 
that  the  court  could  in  its  discretion,  upon 
the  recommendation  of  the  jury,  impose  a 
punishment  as  for  a  misdemeanor.  Section 
1062  of  the  Penal  Code  of  1910  provides  that 
"all  felonies,  except  treason,  insurrection, 
murder,  manslaughter,"  and  several  other 
felonies  named  in  the  statute,  may,  upon  the 
recommendation  of  the  jury,  in  the  discretion 
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of  the  presiding  jndge,  be  punished  as  mis- 
demeanors. The  question  raised  depends  up- 
on the  construction  of  the  word  "manslaugh- 
ter" in  the  statute.  Manslaughter  is  defined 
in  our  Code  as  follows:  "Manslaughter  is 
the'  unlawful  killing  of  a  human  creature, 
without  malice,  either  express  or  implied, 
and  witiiout  any  mixture  of  deliberation 
whatever,  which  may  be  voluntary,  upon  a 
sodden  heat  of  passion,  or  involuntary,  in 
the  commission  of  an  unlawful  act,  or  a  law* 
f ul  act  without  due  caution  and  drcumspec- 
tion.'*  Penal  Code  1910,  {  64.  From  this 
definition  it  is  apparent  that  manslaughter 
Is  of  two  kinds,  and  that  involuntary  man- 
slaughter  is  as  much  manslaughter,  within 
the  meaning  of  the  statute,  as  voluntary 
manslaughter.  Of  course,  the  word  "man- 
slaughter," as  used  in  section  1062,  would 
not  embrace  Involuntary  manslaughter  in  the 
commission  of  a  lawful  act,  because  that  is 
made  a  misdemeanor  by  statute.  But  we  see 
no  reason  for  holding  that  the  statute  does 
not  embrace  both  voluntary  and  involuntary 
manslaughter  in  the  commission  of  an  un- 
lawful act.  It  is  argued  that  the  Legislature 
would  not  reasonably  be  presumed  to  have 
intended  to  put  involuntary  manslaughter  in 
the  commission  of  an  unlawful  act  in  the 
same  class  as  treason,  murder,  and  other 
felonies  mentioned  in  the  section.  It  is  to  be 
noticed  that  perjury,  false  swearing,  and 
subornation  of  perjury  and  false  swearing 
are  likewise  not  reducible.  What  the  Legis- 
lature may  have  intended  we  have  no  means 
of  knowing,  save  as  the  intention  may  be 
gathered  from  the  language  employed,  and 
we  see  no  reason  why  the  term  "manslaugh- 
ter," as  used  in  section  1062  of  the  Code,  was 
intended  to  have  any  other  meaning  than 
that  given  to  it  in  section  64  of  the  Code, 
which  had  long  been  in  force  as  the  statutory 
definition  of  manslaughter  when  the  act  of 
the  Legislature  from  which  section  1062  was 
codified  was  passed. 

[I]  9.  The  court  refused  to  charge  the  Jury 
that  the  ordinance  of  the  city  of  Atianta,  re- 
ferred to  in  the  indictment,  was  void  for  un- 
certainly, and  did  charge  that  it  was  an  un- 
lawful act  for  any  person  in  charge  of  an 
automobile  to  operate  the  same  in  a  careless 


and  recklesss  manner  upon  any  of  the  streets 
of  the  city  of  Atlanta.  If  the  evidence  w^e 
doubtful  as  to  the  guilt  of  the  accused,  the 
Judgment  of  conviction  would  be  set  aside 
and  a  new  trial  ordered  upon  the  first  count 
in  this  indictment,  with  direction  that  the 
second  count  be  stricken;  but  the  evidence 
practically  demands  a  finding  that  the  accus- 
ed was  violating  section  5  of  the  automobile 
act  of  1910,  and  that  he  was  at  the  time  of 
the  homicide  operating  his  machine  at  a  rate 
of  speed  greatiy  In  excess  of  the  maximum 
speed  prescribed  by  that  act  He  was  there* 
fore  plainly  and  unmistakably  committing  an 
unlawful  act  when  he  ran  over  and  killed 
the  person  named  in  the  indictment.  There 
is  no  room  for  doubt  on  this  question.  No 
honest  or  impartial  Jury  could  reach  any  oth- 
er conclusion  from  the  evidence  In  the  case. 
We  do  not  see,  therefore,  how  the  accused 
could  Justly  complain  of  the  charge  of  the 
court  that  if  he  was  operating  his  machine 
in  a  reckless  or  careless  manner,  in  violation 
of  the  city  ordinance,  he  would  be  guilty.  It 
is  utterly  immaterial  whether  the  ordinance 
was  valid  or  not,  or  whether  he  was  violating 
it  or  not  He  was  clearly  acting  in  violation 
of  the  state  law,  and  we'will  not  set  aside  the 
conviction  because  the  Judge  erroneously  neld 
that  the  city  ordinance  was  valid  and  capable 
of  enforcement,  and  submitted  to  the  Jury  the 
question  as  to  whether  the  accused  was  at 
the  time  of  the  homicide  violating  the  ordi* 
nance*  The  same  observations  apply  to  the 
instructions  of  the  court  upon  that  part  ot 
section  5  of  the  act  of  1910  which  we  have 
held  to  be  too  uncertain  and  indefinite  to  be 
enforced  as  i^  penal  law.  In  view  of  the  evi« 
dence,  these  instructions  could  not  have  been 
prejudicial. 

Upon  an  examination  of  the  whole  record 
we  are  satisfied  that  no  error  was  committed 
of  sufficient  materiality  to  require  us  to  di- 
rect a  new  trial  in  the  case.  The  accused 
was  properly  convicted.  Indeed,  under  some 
of  the  evidence  his  conduct  might  well  have 
been  held  to  have  amounted  to  such  criminal 
negligence  and  disregard  of  consequences  as 
to  Justify  his  conviction  of  a  higher  grade  of 
homicide. 

Judgment  affirmed. 
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Cl»  8.  O.  SO) 

BnOWHf  •%  aL  Y.  KOLB. 

(Sopreme  Court  of  South  GaroUna.    Ans.  26, 

1912.) 

!•  JUSTICBS  OT  THE  PK^CB  ({  160*>^APFKAL 
— NOTICB— SkB  VICE— SUFWOIBNCT . 

Service  of  notice  of  appeal  from  a  magis- 
trate's judgment  ia  an  action  for  claim  and 
delivery  was  complete  when  he  received  the 
notice  and,  in  writing,  acknowledged  service 
within  five  days. 

[Ed.  Note.— For  other  cases,  see  Jastices  of 
the  Peace,  Cent  Dig.  H  579-591,  658;    Dee. 

Dig.  f  lea^j 

2.  Replevin  (|  II*)— Demand— Sufficiewoy. 
Where  demand  for  possession  of  property 
ifl  made  before  bringing  snit  for  claim  and  de- 
livery, no  new  demand  is  necessary  on  discon- 
tinaanee  of  that  action  and  commencement  of 
another. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  f|  85-W;    Dec.  Dig.  f  II.*] 

8.  Criminal  Law  (f  1186*)— Habmless  Bb- 
BOR— Appeal  fbom  Intermediate  Cottbt— 
Refusal  to  Change  Venue. 

Under  Code  Civ.  Proc.  1902,  (  368,  which 
authorizes  the  Supreme  Court  to  give  Judg- 
ment on  the  merits  of  a  case  without  regard 
to  te^nical  errors  and  defects,  a  magistrate's 
error  in  refusing  to  send  a  case  to  another 
magistrate  does  not  necessarily  require  the 
Supreme  Court  to  grant  a  new  trial  on  ap- 

Seal  from  a  judgment  of  the  circuit  court  ttF- 
rmlng  the  magistrate's  judgment 
[Ed.   Note.— For  other  cases,   see  Criminal 
Law,  Cent   Dig.   ff  3215-3219;    Dec.  IMg.  i 

iisa*] 

4.  Chattel  Mortgages  (|  290*)— Attobney'b 

FEE»— RtOHT  TO. 

Under  a  chattel  mortgage  providing  that 
on  default  the  mortgagee  might  seise  and  sell 
the  property  and  apply  the  proceeds,  after  de* 
ductmjf  all  expenses  and  charges,  including  kt- 
tomey  8  fees,  to  the  payment  of  the  indebted- 
ness, etc.,  he  is  not  entitled  to  an  attomey-a 
fee  in  foreclosure  by  action. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  {  579;  Dec  Dig.  1 290.*] 

Gai7y  C.  3,t  and  Fraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;   H.  F.  Rice,  Judge. 

•T?o  be  officially  reported." 

Action  by  W.  T.  Brown  and  another,  part- 
ners as  Brown  &  Parler,  against  J.  R.  Kolb. 
From  a  judgment  of  the  cirGoit  court  af- 
firming a  magistrate'^  judgment  for  plain- 
tiffs, defendant  appeals.    Modified. 

A.  B.  Stuckey,  of  Sumter,  fbr  appellant 
Ll  D.  Jennings,  of  Sumter,  for  respondents. 

WOODS,  J.  In  this  action  for  claim  and 
deliyery  for  the  recovery  «f  a  lot  of  prodoce 
under  a  crop  mortgage,  the  Jury  in  the  mag- 
istrate's court  found  a  verdict  In  favor  of 
the  plaintiff  for  the  property  in  dispute, 
which  they  valued  at  .$100»  and  found  a 
special  verdict  that  the  defendant  owed  the 
pUintiffs  ^100.  Upon  appeal  the  circuit 
court  affirmed  the  Judgment  of  the  joaagis- 
trate. 

[1].  There  is  nothing  ui  the  point  made  by 
respondents  that  the  notice  of  appeal*  from 
the  magistrate  was  not  personally  served. 


Sending  hy  mall  would  not  have  been  a  food 
service,  but  the  service  was  complete  when 
the  magistrate  received  the  notice  and,  in 
writing,  acknowledged  service  within  five 
days. 

[2]  The  position  that  there  was  no  demand 
before  the  action  was  brought  is  not  tenable. 
The  evidence  shows  that  a  demand  was 
made  and  refused ;  that  an  action  was  then 
brought  and  the  property  taken,  but,  on  ac- 
count of  some  irregularity,  this  first  action 
was  discontinued  and  the  property  released. 
It  seems  obvious  that  a  second  demand  was 
not  necessary. 

[3]  The  court  is  of  opinion  that  the  mag- 
istrate erred  in  refusing  to  send  the  case  to 
another  magistrate  on  the  facts  stated  in  de- 
fendant's affidavit;  but  it  does  not  follow 
that  there  should  be  a  new  trlaL  This  is 
not  a  case  like  Wren  y.  Johnson,  fi2  S.  C. 
533,  40  S.  EL  937,  and  Riley  ▼.  Mutual  Ufe 
Ins.  Co.,  68  S.  C.  383,  47  S.  B.  708,  whne 
all  the  proceedings  were  absolutely  yoid, 
because  the  court  had  never  acquired  juris- 
diction. On  the  contrary,  the  magistrate  did 
acquire  jurisdiction  of  this  case,  and  his 
refusal  to  send  the  case  to  another  magis- 
trate was  like  any  other  error  of  law,  and 
should  not  result  in  a  new  trial  if  this 
court  can  "give  Judgment  according  to  the 
merits  of  the  case  without  regard  to  technical 
errors  and  defects,"  as  required  by  section 
368  of  the  Code  of  Procedure. 

[4]  The  plaintiff  having  proved  his  account 
for  ^77.56,  and  the  defendant  having  offered 
no  testimony  upon  which  the  jury  coold  haye 
found  a  less  amount,  the  plaintiff,  beyond 
doubt,  was  entitled  to  a  verdict  for  that 
sum.  As.  that  was  the  entire  debt,  the  Ter- 
diet  for  $100  must  liaye  included  attorney's 
fees  to  the  amount  of  $22.45,  which  were 
not  recoverable  In  this  action.  The  mort^ 
gage  provided  that  on  defiialt  the  mortgagee 
might  seise  and  sell  the  property,  and  that 
upon  the  sale  **he  shall  ai^ly  the  proceeds  of 
such  sale,  after  deducting  all  expenses  and 
charges,  including  attorney's  fiees^  toward 
the  payment  and  discharge  of  the  indebted- 
ness," etc.  Under  a  similar  contract,  it  was 
held,  in  Walker  ▼.  KilUan,  62  S.  C.  482,  40 
S.  B.  887;  that  the  mortgagee  could  not 
claim  the  fees  if  he  foreclosed  by  action,  and 
not  by  seizure  under  the  power* 

The  Judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  modified  by 
a  reduction  of  $22.46. 

HYDRICK  and  WATTS,  JJ.,  concur. 

OARY,  O.  J.  (dissenting).  This  Is  an  ac- 
tfoii  In  claim  and  delivery,  and  was  tried  by 
a  jury  in  a  magistrate's  court,  where  a  ver- 
dict was  rendered  in  favor  of  the  plaintiffs. 

The  defendant  made  a  motion  before  the 
magistrate  for  a  change  of  venue,  "because 
the  defendant  is  apprenenslve  that  the  mag- 
istrate may  not  give  him  a  fair  and  inu>ar- 


•For  other  c^sea  see  q^uxu)  topic  atUl  section  NUHBSR  In  Dec,  Dig.  *  Am.  Dig.  Key-No.  Sertee  4  Rep'r  indeocei 
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tlal  trial,  for  tbe  reason  that  W.  T.  Brown 
[one  of  tbe  plaintiffs]  stated  some  time  dur- 
ing the  summer  ot  1911,  in  the  presence  of 
this  defendant  and  others,  that  Magistrate 
Reese  will  not  decide  a  case  against  him  for 
anybody,  and  that  said  magistrate  may  be  so 
under  the  influence  of  the  plaintiffs  as  not 
to  render  a  fair  and  impartial  trial  herein.*' 
There  were  also  other  grounds. 

The  magistrate  refused  the  motion,  and 
such  refusal  was  made  the  basis  of  one  of 
the  appellant's  grounds  of  appeal  to  the  cir- 
cuit court,  which  dismissed  the  appeal; 
whereupon  the  defendant  appealed  to  this 
court  upon  this  and  other  grounds. 

Section  88,  subd.  19,  of  the  Code,  provides: 
"Wheneyer  either  party  to  a  civil  case, 
*  *  *  which  is  to  be  tried  before  a  mag- 
istrate, shall  file  with  the  magistrate  issuing 
the  paper  an  affidavit  to  the  effect  that  he 
does  not  believe  he  can  obtain  a  fair  trial 
before  the  magistrate,  the  papers  shall  be 
turned  over  to  the  nearest  magistrate,  not 
disqualified  from  hearing  said  cause  in  the 
county,  who  shall  proceed  to  try  the  case  as 
if  he  had  issued  the  papers:  Provided,  such 
affidavit  shall  set  forth  the  grounds  of  such 
belief." 

When  the  affidavit  complies  with  the  re- 
quirements of  the  Code,  it  is  mandatory  up- 
on the  magistrate  to  change  the  venue;  and 
it  is  reversible  error  for  him  to  proceed  with 
the  trial  of  the  case.  State  v.  Conkle,  64 
S.  G.  371,  42  S.  B.  173. 

In  construing  said  section  of  the  Code,  the 
court  used  this  language,  in  the  case  of 
Bacot  V.  Deas,  67  S.  G.  245,  45  S.  E.  171: 
**The  law  does  not  provide  that  the  grounds 
should  be  such  as  would  convince  the  magis- 
trate, and  the  reason,  we  think,  for  requir- 
ing them  to  be  stated  is  to  prevent  arbitrary 
and  capricious  charges  of  prejudice;  and  to 
this  end,  It  seems  to  us,  the  law  contem- 
plates that  the  affidavit  shall  contain  such 
statements  as  would  form  the  basis  of  an 
indictment  for  perjury."  This  principle  is 
affirmed  in  the  cases  of  Witte  v.  Cave,  73  S. 
G.  15,  52  S.  E.  736,  and  Mayes  v.  Evans,  80 
S.  G.  862,  61  S.  E.  216,  657.  These  authori- 
ties show  that  the  affidavit  herein  complied 
with  the  requirements  of  the  Code,  and 
that  the  magistrate  erred  in  refusing  to 
change  the  venue. 

As  the  magistrate  did  not  have  the  right 
to  try  the  case,  the  other  questions  involved 
were  not  properly  before  him  for  consider- 
ation; nor  can  tiiey  be  considered  by  this 
court  until  they  have  been  properly  tried 
in  the  court  below.  Wren  v.  Johnson,  62  S. 
G.  535,  40  S.  E.  937 ;  Biley  v.  Insurance  Co., 
68  S.  a  383,  47  S.  E.  708. 

I  think  the  Judgment  of  this  court  should 
be  that  the  Judgment  of  the  circuit  court  be 
reversed,  and  that  the  case  be  remanded 
for  a  change  of  venue  and  a  new  triaL 

FRASER,   J.,   concurs. 


(»2  S.  C.  86) 

STEPHENS  et  aL  T.  LONG  et  aL 

(Supreme  Court  of  South  Carolina.  July  17, 

1912.) 

1.  Apfbal  and  Erbob  (i  1039*)— Habmisbs 
Ebbob— Complaint. 

In  an  action  to  recover  land,  a  clerical  er- 
ror in  the  complaint,  in  that  it  described  one 
of  the  lots  in  controversy  as  **52,"  instead  of 
"54,"  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  407&-4088;  Dec  Dig.  | 
1039.*] 

2.  Evidence    (8   341*)  —  Documbntabt   Bvi- 
DSNCS— Gebtified  Copt. 

Under  Rev.  St  U.  S.  f  882  (TJ.  S.  Gomp. 
St.  1901,  p.  669),  providing  that  certified  copies 
of  certain  instruments  shall  be  admitted  in 
evidence  equally  with  the  originals  thereof,  a 
certified  copy  of  a  certificate  given  by  the  tax 
commissioners  to  the  party  under  whom  plain- 
tiffs claimed  was  admissible  in  an  action  to  re- 
cover land. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  §§  1289-1292  ^  Dec.  Dig.  f  341.»] 

3.  Appeal  and  Ebbob  (|  1033*)  —  Habmless 
Ebbob— Instbuotion. 

Where  the  undisputed  evidence  showed 
that  defendants*  only  claim  to  the  land  sought 
to  be  recovered  was  under  a  deed  to  one  de- 
fendant by  plaintiffs,  an  instruction  which  lim- 
ited defendants'  right  to  acquire  title  to  the 
land  by  limitations  under  a  paper  title,  being 
more  favorable  to  defendants  than  the  evidence 
warranted,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4062-4062;  Dec  Dig.  { 
1033.*] 

4.  Deeds  (J  119*)— Question  fob  Jubt— Am- 
biguous Deed. 

Where,  in  an  action  to  recover  land,  the 
description  in  the  deed  upon  which  one  deiend- 
ant  relied  was  ambiguous,  the  question  as  to 
what  land  was  intended  to  be  conveyed  there- 
by, being  one  of  intention,  was  for  the  jury. 

[Ed.  Note.— -For  other  cases*  see  Deeds, 
Cent  Dig.  §f  342,  343;   Dec.  Dig.  |  119.*] 

5.  Tbial  (I  266*)—Instbuctions— Request. 

Where,  in  an  action  to  recover  land,  the 
court  charged  by  implication  that  plaintiffs 
were  not  entitled  to  recover  if  they  conveyed 
the  land  in  question  to  one  of  the  defendanOi, 
failure  to  give  a  more  specific  charge  was  not 
error,  in  the  absence  of  a  request  therefor. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  if  628-641;    Dec.  Dig.  |  256.*] 

6.  Deeds  (|  120*)— GoNfirrBuonoN— Bxtbinsio 

Facts. 

The  land  intended  to  be  conveyed  by  an 
ambiguous  description  will  be  ascertained  by 
reading  the  deed  in  the  light  of  the  circum- 
stances under  which  it  was  executed,  and  of, 
the  subsequent  conduct  of  the  parties  relative 
to  it 

[Ed.  Note.— For  other  cases,  see  I>eed8,  Gent 
Dig.  S  239;   Dec.  Dig.  S  120.*] 

Appeal  from  Common  Pleas  Circiiit  Court 
of  Beaufort  County;   Thos.  S.  Sease^  Judge. 

•To  be  officially  reported." 

Action  by  Lula  V.  Stephens  and  others 
against  R.  A.  Long  and  another.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Afllrmed. 

Appellants  complain  of  the  following  part 
of  the  charge:  "I  charge  you  that  if  the 
defendants  went  into  possession  of  this  prop- 
erty under  paper  title,  or  rather  this  prop- 
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erty  deserlbed  In  the  complaint,  under  paper 
title,  or  either  one  of  them  went  Into  pos- 
session nnder  a  paper  title  and  held  for  an 
imlntermpted  period  of  10  years,  then  the 
righta  of  the  plaintiffs  would  be  barred  by 
what  is  known  as  the  statute  of  adrerse 
possession.*' 

Thos.  Talblrd  and  TiUhighast  &  Tillinghaat, 
all  of  'Beaufort,  for  appellants.  W.  J.  Thom- 
as, of  Beaufort,  for  respondenta 

HYDRIOK,  J.    The  plaintiffs,  who  are  the 
heirs  or  the  representatives  of  heirs  of  W. 


J.  Verdier,  broufifht  this  action  to  recover  a 
tract  of  land  which  Is  described  in  the 
complaint  as  follows:  "All  that  land  situate, 
lying,  and  being  on  Port  Royal  Island,  Beau- 
fort county,  South  Carolina,  containing  one 
hundred  and  ten  acres,  more  or  less,  de- 
scribed as  lots  Nos.  51,  52,  53,  60,  61,  62,  63, 
and  64,  and  fractional  lots  44,  45,  46,  49,  50, 
52  and  50,  all  in  section  nine,  township  one 
north  of  the  Beaufort  base  line,  and  range 
two  west  of  St  Helena  meridian,  according 
to  the  plat  of  the  United  States  direct  tax 
commlssionem  for  the  district  of  South 
Carolina.'* 
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To  onderstaiid  cleaily  the  qnestioiis  pre- 
sented for  decision,  it  will  be  necessary  to 
refer  to  the  plat  in  evidence.  Each  lot  on 
the  plat  contains  10  acres.  W.  J.  Verdier 
bought  the  tract  in  section  9,  which  is  de- 
scribed in  the  complaint,  at  a  sale  made  by 
the  United  States  direct  tax  commissioners 
in  1876.  About  the  same  time,  he  bought, 
also,  the  tract  in  section  16,  which  is  par- 
ticularly described  in  the  deed  made  by  cer- 
tain of  his  heirs  to  the  defendant  Long. 
It  is  probable  that  the  two  tracts  were  con- 
veyed to  Mr.  Verdier  by  separate  deeds. 
At  any  rate,  the  certificate  of  the  tax  com- 
missioners, in  evidence,  covers  only  the  tract 
in  section  9 ;  and  his  daughter  testified  that 
he  bought  the  two  tracts  at  different  times. 
It  is  not  clear  from  the  evidence  whether 
the  two  tracts  were,  before  the  sale  by  the 
commissioners,  parts  of  the  same  plantation ; 
but  there  is  evidence  that,  after  they  were 
purchased  by  Mr.  Verdier,  they  were  known 
together  as  "Spring  Hill"  plantation.  Mr. 
Verdier  had  possession  of  both  tracts,  ex- 
cept 90  acres,  which  he  conveyed  to  Moses 
Fields,  and  which  is  described  in  the  deed  to 
the  defendant  Long,  from  the  date  of  his 
purchase  until  his  death  in  1902. 

In  1903  six* of  his  heirs  conveyed  to  the 
defendant  Long  their  undivided  six-seVenths 
interest  in  a  tract  described  in  their  deed 
as  follows:  "All  of  that  certain  piece,  parcel, 
or  lot  of  land  situate^  lying,  and  being  on 
Port  Royal  Island,  in  the  county  of  Beau- 
fort aiid  state  of  South  Carolina,  and  known 
and  described  as  lots  1,  2,  8,  4,  5,  6,  11,  12, 
13,  14,  15,  16,  17,  la  19,  20,  21,  29,  80,  31, 
82,  84,  35,  and  36,  and  fraction  of  lots  22, 
28,  88,.  comprising  two  hundred  and  fifty 
acres,  more  or  less,  in  section  16»  township 
1  north,  range  2  west,  according  to  the  sur- 
vey of  the  United  States  direct  tax  com- 
missioners for  the  district  of  South  Caro- 
lina, jeserving  the  public  right  ot  way,  and 
located  on  Port  Royal  Island,  Beaiifort  coun- 
ty, South  Carolina,  and  known  as  Spring 
Hill  plantation,  save  and  except  that  por- 
tion thereof  which  is  included  In  the  fol- 
lowing lines,  to  wit:  A  line  starting  at  the 
point  where  the  western  boundary  line  of 
said  plantation  strikes  the  north  side  of  the 
road  leading  from  the  Shell  road  to  'Old 
House'  plantation,  running  thence  northerly 
along  the  western  boundary  line  of  said 
'Spring  Hill*  plantation  62^  febt;  thence 
easterly  and  parallel  to  said  road  running 
to  'Old  House'  2,087%  fc^t;  thence  southerly 
to  said  road  leading  to  'Old  House'  626^ 
feet;  thence  along  said  'Old  House^  road 
westerly  2,067%  feet  to  the  point  of  depar- 
ture, having  its  northern  and  southern  lines 
parallel  and  coextensive,  and  its  eastern  and 
western  lines  parallel  and  coextensive,  meas- 
uring and  eontaining  thirty  acres,  more  or 
less,  being  the  portion  of  said  plantation 
conveyed  to  Moses  Fields  by  deed  bearing 


date  the  31st  day  of  March,  1891,  by  W.  1. 
Verdier,  deceased,  the  father  of  grantors." 

It  will  be  noticed  that  the  tract  last  above 
described  is  designated  as  "Spring  Hill"  plan- 
tation; and  that  is  the  principal  tact  which 
caused  and  characterized  this  litigation. 

[1]  A  certified  copy  of  the  certificate  of  the 
purchase  of  the  tract  in  section  9,  which  was 
given  to  Mr.  Verdier  by  the  tax  commission- 
ers, describes  that  tract  precisely  as  it  is  de- 
scribed in  the  complaint,  except  that  "54" 
is  given  as  one  of  the  lots  of  which  a  f rac- 
ti<mal  part  was  Included,  instead  of  "52," 
which  is  givoi  in  the  complaint  This  is 
evidently  a  clerical  error  in  the  complaint; 
for  it  appears  from  both  the  certificate  and 
the  plat  that  the  whole  of  lot  52  was  includ- 
ed in  the  sale,  and  that  only  a  part  of  lot  54 
was  included. 

It  seems  that  after  the  death  of  Mr.  Ver- 
dier his  heirs  moved  away  from  Beaufort, 
and  appointed  Dr.  White  their  agent  to  rent 
and  sell  their  lands;  and  it  was  through  him 
that  defendant  Long  purchased.  .  He  testified 
that  while  he  was  negotiating  with  Dr.  White 
for  the  purchase  of  the  Verdier  tract,  and  be- 
fore he  concluded  the  agreement,  he  went  to 
look  at  the  land,  and  that  Dr.  White  referred 
him  to  Moses  Fields  to  show  htm  the  lines, 
and  that  Fields  showed  him  the  boundaries 
of  both  the  tracts  in  sections  9  and  16  as  in- 
cluded in  the  Verdier  tract  In  this  he  is 
corroborated  by  Fields,  except  that  Fields 
says  that  when  Mr.  I40ng  came  to  look  at  the 
land  he  told  him  he  ?m4  bought  it  He  says, 
also,  that  Dr.  White  told  him  he  sold  Mr. 
Long  all  the  land. 

After  his  purchase,  the  defendant  Long 
took  x)ossQBsion  of  all  the  Verdier  lands  in 
both  sections  9  and  16;  and  he  and  his  code- 
fendant,  claiming  under  that  purchase,  are 
still  in  possession  of  both  tracts.  He  says 
that  on  account  of  the  absence  from  Beau- 
fort of  the  Verdier  heirs,  he  did  not  receive 
his  deed  from  Dr.  White  until  three  months 
after  he  bad  bought  the  land,  paid  for  it  and 
gone  into  possession;  and  that  when  the 
deed  was  delivered  to  him  by  De.  White,  he, 
supposing  that  it  covered  the  iknd  he  had 
bought  put  it  into  his  safe,  without  examin- 
ing it  and  knew  nothing  to  the  contrary  un- 
til he  was  notified  by  plaintifl^s'  attorney  of 
their  claim. 

Besides  the  description  of  the  tract  convey- 
ed  as  "Spring  Hill"  plantatlcm,  there  were 
some  circumstances  t^iding  to  show  that  the 
Verdier  heirs  intended  to  conVey  to  the  de> 
fendant  Long,  by  their  deed  of  1903,  their  in- 
terest in  all  the  lands  on  the  inland  which 
they  had  inherited  from  their  father. 

It  appears  from  the  evidence  that  the  ti»ct 
conveyed  to  Moses  Fields  by  Mr.  Verdier  lies 
almost  entirely  in  section  16.  It  may  ex- 
tend as  far  as  30  feet  into  section  9. 

The  answer  of  the  defendants  was  a  gen- 
eral denial.    Notwithstanding  thej  did  nol 
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plead  mistake  «r  misrepresentation,  tbe  jury 
were  Instmeted  that^  "when  there  Is  a  mntu* 
al  mistake  as  to  the  property  sold,  the  law 
will  relieve  against  it."  They  were  also 
charged,  in  substance,  that,  if  the  plalntllfe 
had  established  title  to  the  lands  described 
in  the  complaint  in  themselves,  and  if  they 
had  not  conveyed  It  to  the  defendant  Long, 
they  were  entitled  to  recover.  The  Jnry 
fonnd  for  plaintifEs  the  land  in  dispute. 

There  Is  no  merit  in  the  first  ai^  second 
exceptions,  which  are  based  on  tbe  clerical 
error  In  the  complaint  herein  before  men- 
tioned. 

[2]  There  was  no  error  in  admitting  in  evi- 
dence a  certified  copy  of  the  certificate  given 
to  Mr.  Yerdier  by  the  tax  commissioners.  The 
act  of  Congress  (section  882  of  the  Revised 
Statutes  of  the  United  States  [U.  S.  Comp. 
St  1901,  p.  069])  provides  that  sndi  copies 
'^shall  be  admitted  in  evidence  eqnally  with 
the  originals  thereof." 

[3]  As'  the  undisputed  evidence  showed 
that  the  defendants'  only  claim  to  the  land 
was  under  the  deed  made  to  the  defendant 
Long  by  the  heirs  of  W.  J.  Verdier,  in  1900, 
no  question  of  title  by  adverse  possession  in 
the  defendants  could  have  arisen;  and,  for 
the  same  reason,  the  statute  of  limitations 
cannot  aid  the  appellants,  because  charging 
that,  if  defendants  had  held  the  land  unin- 
terruptedly for  10  years,  the  plalntifPs  would 
be  barred  was  more  favorable  to  the  defend- 
ants than  the  evidence  warranted,  as  defend- 
ants had  not  been  in  possession  10  years. 

[4, 6]  Appellants  contend  that  the  court 
should  have  construed  the  deed  of  the  Ver- 
dier heirs  to  defendant  Long,  and  have  charg- 
ed the  Jury  that  It  conveyed  the  entire 
•'Spring  Hill"  plantation.  The  court  could 
not  have  done  so  without  invading  the  prov- 
ince of  the  Jury.  The  question  was  one  of 
intention.  It  would  have  been  more  satis- 
factory if  the  Issue  whether  the  Verdier 
heirs,  by  their  deed  of  1903,  intended  to  con- 
vey to  defendant  long  their  Interest  In  all 
the  land  In  both  sections,  which  they  had 
inherited  from  their  father,  had  beeif  more 
clearly  and  specifically  submitted  to  the  Ju- 
ry. Bi;t,  while  the  court  did  not  charge  di- 
rectly upon  the  question  of  intention,  he  did 
charge,  by  implication,  if  they  conveyed  the 
land  to  Long,  they  were  not  entitled  to  re- 
cover. But  appellants  made  no  request  for 
a  more  specific  charge  upon  that  subject,  and 
we  find  no  error  in  what  was  charged. 

[9]  In  ascertaining  the  limits  or  bounda- 
ries of  land  which  a  grantor  intended  to  con- 
vey, the  courts  will  read  his  deed  in  the  light 
of  all  the  circumstances  surrounding  the  par- 
ties wh^i  the  deed  was  executed,  and  also 
of  their  subsequent  conduct  relative  to  it; 
and  when  the  description  involves  a  latent 
ambiguity,  what  the  parties  intended  it  to 
cover  becomes  a  question  of  fact  for  the  Jury, 
and  not  one  of  construction  for  the  court 


Foy  V.  Neal,  2  Strob.  156;  JehiMKm  v.  Mc- 
Millan, 1  Strob.  148;  Norwood  v.  Byrd,  1 
Rich.  185,  42  Am.  Dec.  406;  State  v.  Pinck- 
ney,  22  S.*  G.  507;  Scates  v.  Henderson,  44 
S.  C.  548,  22  S.  H).  724;  Glover  v.  Qasque,  67 
&  O.  18,  45  8.  B.  113. 
AfiSrmed. 

GARY,  G  1.,  and  WOODS,  1.,  concur. 
WATTS  and  FRASB^,  JJ.,  did  not  partid- 
pata. 

(9tB.  c.  »6)' 
HORSFORD  V.  GAROLINA  GLASS  00. 

(Supreme  Ooart  of  South  Oarolina.    Aug.  12, 

1912.) 

1.  Appkal  and  Bbbob  (I  281*)— Pbbsbnta- 
TEON  or  GBouNoa  or  Rbvisw  nr  Goubt  Bx- 

LOW— NSOSSSITT. 

Where  defendant  objected  to  testimony  on 
the  gronnd  that  it  tended  to  show  an  effort  to 
compromise,  and  plaintiff  disclaimed  any  such 
purpose,  and  defendant's  further  objections 
failed  to  state  the  grodnds  thereof,  its  excep- 
tions to  the  admission  of  such  testimony  cannot 
be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror,  Oeat  Dig.  SI  1299,  1362;   Dec  Dig.  | 

2.  Apfxal  and  Bbeob  (f  1082*)— Rxvisw^ 
HABifiiBSs  Ebbob— WiTHDBAWja:!  or  Issuxs 

FBOM  JUBT. 

In  a  personal  injury  action,  where,  at  the 
close  of  the  entire  case,  plaintiff  withdrew  the 
question  of  punitive  damages,  defendant,  in  .the 
absence  of  a  showing  of  prejudice,  cannot  com- 
plain that  its  motion  to  withdraw  that  issue 
irom  the  Jury  was  refused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  SS  4212-4216;  Dec  Dig.  | 
1062.*1 

8.  Mabtkb  and  Sebvant  (|  264*)— Injubiks 
TO  Sebvant— EviDENCB—ADiassiBiiiTT. 
In  an  action  for  personal  injuries  received 
while  attempting  to  place  a  belt  on  a  pulley, 
where  the  servant  alleged  the  defendant^  neg- 
ligence in  failing  to  furnish  him  a  safe  place  to 
work,  testimony  that  the  defendant  nad  no 
loose  or  shifting  pnlle^rs  on  the  shaft,  and  that 
these  appliances  would  have  avoided  the  injury, 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  M  861-876;  Dec  Dig.  S 
264.*] 

4.  Appeal  and  Ebbob  (1 1078*)— Waives  ot 
Ebbobs. 

Exceptions  not  argued  on  appeal  are 
waived. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ff  4256-426;l;    Dec.  Dig.  S 

-  •  * 

5.  JuBT  (I  80*)— Summoning  of  Jubt—Post- 
ponbmbnt. 

It  was  not  ertoi  for  the  trial  court  to  re- 
fuse a  postponement  until  the  extra  venire  had 
been  summoned  and  had  answered,  when  24  of 
the  veniremen  were  present 

[Ed.  Note.— For  oUier  cases,  see  Jury,  Gent 
Dig.  n  860-367;  Dec  Dig.  |  80.*] 

6.  Tbial   ({  127*)— INJUBIES  TO  Sebvant^ 
Evidence— iNStJBANCE. 

In  a  personal  injury  action  by  a  servant, 
it  is  improper  to  introduce  evidence  tending  to 
show  that  the  master  was  protected  by  em- 


•For  otlier  easss  see  sasM  topio  and  aeetiOB  NUHBilR  Sn  Pec  Dig.'  A  AiA.  Dig.  Key-No.  Series  *  Bep'r  IndazM 
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ployer't  liability  iniurance,  and  argnment  pre- 
senting that  fact  to  the  jary  is  improper. 

[Bd.  Note, — For  other  cases,  see  Trial,  Cent. 
Dig.  i  275;  Dec  Dig.  §  127.*] 

Gary,  0.  J.,  dissenting  in  part. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  John  S.  Wilson,  Judge. 

**To  be  officially  reported." 

Action  by  W.  E.  6.  Horsford  against  the 
Carolina  Glass  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

The  exceptions  were  as  follows: 
"(1)  That  his  honor  erred  in  admitting  in 
evidence,  over  the  objection  of  the  defend- 
ant, certain  declarations  or  admissions  claim- 
ed to  have  been  made  by  certain  officers  of 
the  defendant  company  to  the  plaintlft,  W. 
El  G.  Horsford,  as  follows,  to  wit:  *Mr.  Nel- 
son: State  whether  or  not  the  company 
ever  said  anything  to  you  about  paying  your 
wages?  A.  They  paid  me  my  salary  for  a 
while.  Q.  Why  did  they  stop?  Mr.  Lyles: 
I  object.  Mr.  Nelson:  If  they  told  you  why 
they  stopped,  and  if  you  had  any  conversa- 
tion with  Mr.  Brewer,  the  manager,  or  Mr. 
Seibels,  who  was  president,  it  is  competent. 
A.  I  went  to  the  Glass  Works  to  get  my  pay. 
I  thought  I  was  still  receiving  it.  When  I 
got  there,  I  saw  Mr.  Brewer.  He  told  me  he 
had  a  conversation  with  Mr.  Seibels  and  that 
he  had  said  the  insurance  companies —  Mr. 
Lyles: .  I  object,  and  ask  that  that  be  strick- 
en out  If  there  is  anything  objectionable 
under  onr  law,  it  is  anything  in  the  nature 
of  a  compromise;  not  competent.  Mr.  Nel- 
son: We  are  not  seeking  to  show  a  compro- 
mise; Just  want  to  give  the  reason  Mr. 
Seibels  assigned  to  him  for  not  paying  him. 
The  Court:  Qo  ahead.  Mr.  Nelson:  What 
did  he  say  to  you?  Mr.  Lyles:  I  object. 
The  Court:  Note  exception.  Mr.  Lyles:  This 
was  long  after  the  accident,  and  I  don't 
know  whether  Mr.  Brewer  was  then  an  offi- 
cer of  the  company,  but  Mr.  Brewer  had  no 
right  or  authority  by  admission  of  a  state- 
ment at  a  late  date,  not  anywise  connected 
with  this  accident,  to  bind  the  company.  Mr. 
Norton,  i  think,  was  the  manager  of  the 
company  at  that  time.  This  was  long  after 
the  accident  Mr.  Nelson:  Instead  of  this 
being  a  compromise,  it  seeks  to  shirk  liabil- 
ity; the  answer  will  show  no  liability  at- 
tached to  them,  and  will  give  the  reason.  Q. 
How  long  after  you  got  out  before  you 
went  down  there?  A.  I  had  been  down  there 
several  times  before.  Q.  How  soon  after 
Mr.  Brewer  had  this  conversation  with  you 
— how  long  after  you  were  hurt?  A.  Some 
time.  Q.  Was  Mr.  Brewer  still  down  there? 
Was  he  in  the  office  doing  what  he  had  been 
doing  when  you  were  there?  A.  That  is 
what  I  suppose  he  was  doing — that  is  what 
he  was  doing.  Q.  What  did  he  tell  you? 
Mr.  Lyles:  I  object  A.  Mr.  Brewer  said 
that  Mr.  Seibels  said  to  him  under  liability 
of  the  Insurance  company  weren't  due  me 


anything  and  would  not  pay  me  anjrtbini^ 
else,  but  Mr.  Brewer  said  he  was  going  to 
Mr.  Seibels'  office,  and  that  he  would  bring 
Mr.  Seibels  back  and  let  me  talk  to  him 
myself.  Mr.  Nelson:  He  said  the  insurance 
company —  Mr.  L(yles:  I  object.  The  Court: 
(He  has  already  stated  what  he  said.  Mr. 
Nelson: .  State  what  he  said.  A.  Mr.  Brewer 
told  me  Mr.  Seibels  had  said  something 
about  the  Insurance  company,  liability  insur- 
ance, not  paying  any  sum;  said  not  due  me 
anything  and  would  not  pay  me  anything, 
but  Mr.  Brewer  said,  **I  am  going  to  Mr. 
Seibels'  office  now,  and  I  will  bring  Mr.  Sei- 
bels back  in  a  few  minutes'  time,"  and  told 
me  to  wait,  and  I  waited  at  the  factory  un- 
til Mr.  Seibels  came,  and  he  came,  and  he 
told  me —  Q.  Ton  had  a  talk  with  Mr.  Sei- 
bels, the  president  of  the  company?  A.  Yes, 
sir.  He  told  me  the  insurance  company 
claimed  fhey  were  not  due  me  anything  and 
would  not  pay  be  any  more  time,  and  the 
company  wpuld  not  advance  me  anything, 
and  that  is  when  my  pay  stopped.  Q.  That 
conversation  was  with  which  Mr.  Seibels? 
A.  Mr.  John  G.  Seibels,  the  president  of  the 
company.'  Whereas,  bis  honor  should  have 
excluded  the  testimony  for  the  reasons:  (a) 
That  such  declarations  or  admissions  by  of- 
ficers of  the  company  a  long  time  after  the 
Injury  to  plaintiff  were  not  competent  evi- 
I  dence  to  bind  the  defendant  company;  -and 
!  the  further  reason  (b)  that  they  were  dec- 
larations tending  to  establish  an  attempted 
compromise;  and  the  further  reason  (c)  that 
they  were  evidently  aUempted  to  be  Intro- 
duced for  the  purpose  of  establishing  (as  con- 
tended by  plaintiff)  that  the  defendant  car- 
ried accident  Insurance  covering  the  Injury 
to  plaintiff,  so  that  the  jury  would  con- 
clude that  any  verdict  they  might  render 
would  be  paid  by  the  accident  insurance  com- 
pany and  not  by  the  defendant 

*'(2)  That  his  honor  erred  in  refusing  the 
defendant's  motion  for  a  new  trial  made  up- 
on the  twelfth  ground,  as  follows,  to  wit: 
"That  his  honor  erred  In  allowing  plaintiff  to 
testify  to  an  admission  of  Mr.  Brewer  to 
the  effect  that  the  defendant  would  pay  all 
expenses  and  everything  plaintiff  wanted, 
after  the  defendant  had  objected  for  the 
reason  that  Mr.  Brewer  had  no  authority  to 
bind  the  defendant  by  an  admission  made 
after  the  accident'  Whereas,  his  honor 
should  have  set  aside  the  verdict  and  granted 
a  new  trial  for  the  reasons  therein  stated. 
"(3)  That  his  honor  erred  in  refusing  the 
defendant's  motion  for  a  new  trial  made 
upon  the  eighth  ground,  as  follows,  to  wit: 
*That  his  honor  erred  in  allowing,  over  de- 
fendant's objection,  plaintiff  to  testify  to  an 
admission  alleged  to  have  been  made  by 
Mr.  Brewer  long  after  the  injury  to  plain- 
tiff, and  also  in  allowing  plaintiff  to  testi- 
fy, over  defendant's  objection,  to  an  alleged 
admission  by  Mr.  Seibels  long  after  the  ac- 
cident, '  both  of  which  had  reference  to  the 
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accident  liability  Insniance  company,  to 
which  plaintiff's  counsel  referred  in  his  argu- 
ment, for  the  reasons:  (a)  That  it  appeared 
that  the  admissions  were  made  long  after 
the  injury  to  plaintiff,  and  for  that  reason 
were  not  binding  upon  the  defendant,  as 
neither  Mr.  Brewer  nor  Mr.  Seibels  had  an- 
thority  to  make  an  admission  under  such 
circumstances;  and  (b)  that  the  plaintiff's 
counsel  thereby  sought  to  bring  before  the 
Jury  the  fact  that  he  claims  to  exist  that 
the  defendant  had  liability  insurance,  in 
order  to  prejudice  the  Jury  by  a  subsequent 
argument  that  the  Terdict  would  not  fall  up- 
on the  defendant,  but  upon  the  liability  in- 
surance company.'  Whereas,  his  honor 
should  have  set  aside  the  verdict  and  grant- 
ed a  new  trial  for  the  reasons  therein  stated. 

"(4)  That  his  honor  erred,  in  refusing  the 
defendant's  motion  for  a  new  trial  made 
upon  the  ninth  ground,  as  follows,  to  wit: 
"That  the  counsel  for  the  plaintiff,  in  ids 
closing  argument  to  the  jury,  made  remarks 
and  drew  Inferences  from  the  testimony, 
not  based  upon  the  evidence  or.  the  issues  in 
the  cause,  of  a  character  calculated  to  in- 
flame the  passions  and  prejudice  of  the  jury, 
after  objection  had  been  made  to  the  use 
of  such  language  and  to  the  statements  and 
argument  of  counsel,  and  after  the  court  had 
Instructed  him  to  confine  himself  to  the  rec- 
ord, the  said  remarks  being  to  the  effect  -that 
the  jury  should  consider,  In  determining 
the  amount  of  their  verdict,  that  it  would 
not  sting  the  glass  company,  but  would  fall 
upon  the  accident  insurance  company,  being 
practically  a  repetition  of  the  statements 
and  argument  to  which  defendant's  counsel 
had  objected  and  which  his  honor  had  rul- 
ed improper.'  Whereas,  his  honor  should 
have  set  aside  the  verdict  and  granted  a 
new  trial  for  the  reason  therein  stated. 

"(5)  That  his  honor  erred  in  refusing  the 
defendant's  motion  for  a  new  trial  upon  the 
ground  set  forth  in  the  notice  duly  served 
upon  plaintiff's  attorneys,  as  follows:  To 
Messrs.  Nelson,  Nelson  &  Gettys,  Attorneys 
for  Plaintiff:  Tou  will  please  take  notice 
that,  upon  the  motion  for  a  new  trial,  to 
be  made  before  his  honor,  John  S.  Wilson, 
the  defendant  will  rely,  In  addition  to  the 
grounds  based  upon  the  minutes  of  the 
court,  upon  the  point  that  the  counsel 
tor  the  plaintiff  in  his  argument  to  the  jury 
went  outside  of  the  record,  and  made  im- 
proper renaarks  to  the  jury  of  such  a  charac- 
ter as  to  prejudice  and  inflame  them,  and 
upon  this  point  will  use  an  affidavit,  a  copy 
of  which  is  hereto  attached.  Shand  &  Shand, 
Lyles  &  Lyles,  Attorneys  for  Defendant' — 
and  the  affidavit  of  J.  B.  S.  Lyles,  attached 
to  said  notice,  and  statements  of  W.  S.  and 
P.  H.  Nelson,  which  are  a  part  of  the  rec- 
ord in  this  cause.  Whereas,  his  honor  should 
have  granted  the  motion  for  a  new  trial 
upon  the  grounds  and  for  the  reasons^  set 
forth  therein. 


"(6)  That  his  honor  erred  In  aHowlng  plain- 
tiff's attorney,  over  the  objection  of  defend- 
ant, to  go  outside  of  the  record  and  improp- 
erly argue  to  the  jury  that  some  accident  In- 
surance company,  in  no  wise  a  party  to  this 
causes  would  pay  any  verdict  that  might  be 
rendered  against  the  defendant,  and  thus  to 
persuade  and  prejudice  the  jury  that  the  de- 
fendant would  not  be  injured  by  any  ver- 
dict; and  his  honor  further  erred  in  allows 
ing  such  remarks  without  cautioning  or  charg- 
ing the  jury  that  they  should  not  consider 
them  or  in  some  other  manner  relieving  the 
defendant  from  the  prejudice  thereby  created 
in  the  minds  of  the  jury.  Whereas,  his 
honor  should  have  required  plaintiff's  coun- 
sel to  keep  within  the  record  and  refrain 
from  such  argument  on  outside  matter  of  a 
character  to  inflame  and  prejudice  the  jury, 
and,  having  failed  in  this,  he  should  have 
cautioned  and  instructed  the  jury  that  such 
remarks  were  incompetent  and  improper  and 
had  nothing  to  do  with  the  case,  and  that  the 
jury  should  not  consider  them  at  all. 

"(7)  That  his  honor  erred  in  refusing  de- 
fendant's motion,  made  at  the  dose  of  plain- 
tiff's testimony,  for  a  nonsuit  upon  the  cause 
of  action  for  punitive  damages,  as  follows, 
to  wit:  'Mr.  Lyles:  We  ask  for  a  nonsuit: 
First,  as  to  the  cause  of  action  for  exem- 
plary or  punitive  damages,  on  the  ground 
there  is  no  evidence  toiding  to  establish  the 
cause  of  action.  •  «  «  '  The  errors  being: 
(a)  There  was  no  evidence  tending  to  estab- 
lish such  cause  of  action;  and  (b)  that  by 
the  failure  of  his  honor  to  grant  the  motion 
the  defendant  was  misled  and  prejudiced  in 
the  presentation  of  its  case  to  meet  some 
such  sui^>osed  evidence,  when  the  plaintiff, 
by  his  counsel  in  open  court,  at  the  close  of 
all  the  testimony,  voluntarily  acknowledged 
that  there  was  no  such  testimony,  and  with- 
drew the  cause  pf  action. 

"(8)  That  his  honor  erred  in  refusing  the 
defendant's  motion  for  a  new  trial  made 
upon  the  second  ground,  as  follows,  to  wit: 
That  his  honor  erred,  it  Is  respectfully  sub- 
mitted. In  refusing  defendant's  eleventh  re- 
quest to  charge,  as  follows,  to  wit:  'The 
only  defect  alleged  in  the  appliances  fur- 
nished plaintiff  is  that  the  belt  was  too  tight 
or  too  short"  The  error  being  that  the 
only  defective  appliance  alleged  in  the  com- 
plaint was  a  belt  too  short  or  too  tight,  and 
it  was  error,  therefore,,  not  to  so  instruct 
the  jury  and  to  allow  them  to  consider  any 
other  defect.'  Whereas,  his  honor  should 
have  granted  the  motion  for  the  reasons 
therein  stated 

"(9)  That  his  honor  erred  in  refusing  de- 
fendant's eleventh  request,  as  follows,  to 
wit:  The  only  defect  alleged  in  the  appli- 
ances furnished  plaintiff  is  that  the  belt 
was  too  tight  or  too  short'  The  error  being 
that  this  request  set  forth  the  proper  con- 
struction of  the  complaint,  and  the  defend- 
ant was  entitled  to  have  the  cause  submitr 
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ted  to  the  jjuj  under  mihh  proper  constmc- 
tion;  that  Is,  to  have  the  Jury  limited  to 
the  Issues  raised  by  the  pleadings,  which 
were  the  only  Issues  of  which  It  had  notice. 

"(10)  That  his  honor  erred  in  refusing  de- 
fendant's motion  for  a  new  trial  made  upon 
the  first  ground,  as  follows,  to  wit:  That 
his  honor  erred  in  refusing  to  charge  defend- 
ant's tenth  request,  as  follows,  to  wit:  "There 
is  no  evidence  that  the  defendant  violated 
its  duty  to  furnish  plaintiff  with  a  safe  place 
to  work."  And  thereby  submitted  and  al- 
lowed the  jury  to  consider  the  allegation 
and  argument  of  counsel  to  the  effect  that 
defendant  had  failed  to  furnish  the  plaintiff 
with  a  reasonably  safe  place  to  work,  when 
there  was  no  competent  eyidence  adduced  to 
sustain  this  allegation  in  the  complaint' 
Whereas,  liis  honor  should  have  granted  the 
motion  upon  the  grounds  therein  stated. 

''(11)  That  his  honor  erred  in  refusing 
the  defendant's  tenth  request  to  charge,  as 
follows,  to  wit:  'There  is  no  evidence  that 
the  defendant  violated  its  duty  to  furnish 
plaintiff  with  a  safe  place  to  work.'  The 
error  being  that  there  was  no  evidence  from 
which  a  reasonable  Juror  could  conclude  that 
the  defendant  had  failed  to  furnish  plaintiff 
with  a  safe  place  to  work,  and,  the  plaintiff 
beBLTtng  the  burden  of  establishing  this,  the 
defendant  was  entitled  to  have  this  issue 
withdra.wn  from  the  jury. 

"(12)  That  his  honor  erred  in  admitting, 
over  the  objection  of  the  defendant  testi- 
mony by  the  plaintiff,  W.  B.  Q.  Horsford,  to 
the  tf  ect  that  the  defendant  had  no  loose  or 
shifting  pulleys  on  the  shafting  in  question, 
and  that  with  such  loose  or  shifting  pulleys 
the  accident  could  not  have  happened;  the 
said  testimony  being  as 'follows,  to  wit:  'Q. 
What  is  the  shifting  or  loose  pulley  used 
for?  Mr.  Lyles:  I  object.  The  only  allega- 
tion of  any  delict  in  this  complaint,  any- 
thing wrong  with  the  maciiineryi  was  that 
the  belt  was  too  short  Incompetent  for 
them  to  prove  in  any  other  particular  except 
too  short.  The  only  allegation  contained  in 
any  one  of  these  subdivisions  is  that  the 
belt  was  too  short  Mr.  Nelson:  In  failing 
to  furnish  a  safe  place  to  work  and  in  re- 
quiring him  to  work  endeavoring  to  place  a 
belt  around  the  two  pulleys,  one  of  which 
was  revolving  rapidly,  we  submit  it  is  prop- 
er to  show  wherein  that  was  imsafe.  Proper 
to  show  if  a  loose  pulley  or  lever  was  there, 
that  that  was  the  proper  construction,  and 
that  would  have  made  it  safe.  The  Court:  I 
think  so.  Mr.  Lyles:  Note  exception.  Mr. 
Nelson:  State  whether  or  not  there  was  any 
loose  pulley  there?  A.  No,  sir;  no  loose 
pulley.  Q.  If  a  loose  pulley  was  there, 
would  that  make  it  perfectly  safe?  Mr. 
Lyles:  I  object  The  Ck>urt:  Leading.  Mr. 
Nelson:  State  whether  or  not,  if  a  loese 
pulley  was  there,  would  it  make  it  sadPe? 
A.  If  a  loose  pulley  had  been  there,  would 
have  had  a  lever  to  push  tiie  bell  on,  and 


It  would  have  been  safe.  Mr.  Nelson:  That 
loose  pulley  or  lever,  what  is  the  operation 
for  changing  the  belt  from  a  loose  pulley 
to  a  revolving  pulley?  Mr.  Lyles:  I  object 
There  is  no  allegation  of  such  defective  ma- 
chinery In  the  complaint  A  safe  place  to 
work  to  a  separate  thing  from  unsafe  appli- 
ances. The  only  allegation  of  unsafe  ma- 
chinery of  which  we  have  notice  is  that  the 
belt  was  too  short  It  does  not  say  that 
the  machinery  was  defective  in  that  there 
was  no  shifting  pulley.  Mr.  Nelson:  Ck>UDsel 
had  the  right  to  move  to  make  this  complaint 
more  certain  and  definite;  he  could  have 
done  that,  and  we  would  have  been  obliged 
to  say,  and  in  failing  to  furnish  a  safe  place 
to  work.  The  Court:  Go  ahead,  Mr.  Nel- 
son. Mr.  Nelson:  Where  they  have  i^  loose 
pulley  and  lever  or  a  shifter,  what  is  the 
operation  to  transfer  the  belt  from  the  loose 
pulley  to  the  stationary  pulley?  Mr.  Lyles: 
I  object  A.  If  you  have  a  loose  pulley,  that 
lever  or  shifter  is  fixed  so  that  when  you 
press  the  shifter  you  push  it  over  and  that 
will  slide  the  belt  onto  the  tight  pulley,  from 
the  loose  pulley  to  the  tight  pulley,  and  don't 
have  to  touch  the  belt  just  this  lever.  Q. 
If  you  have  no  loose  pulley  or  shifter  or 
lever,  tell  us  whether  or  not  you  have  to 
handle  the  pulley  with  your  hand  to  put  on 
the  pulley?  A.  Tes,  sir;  if  you  haven't  got 
a  loOse  pulley,  you  cannot  get  it  on  with- 
out putting  your  hands  on.  Q.  Where  they 
have  a  loose  pulley,  is  there  any  danger  in 
transferring  the  belt?  A.  No,  just  pull  the 
lever  over,  and  that  shifts  the  belt  Q.  Did 
they  have  a  loose  pulley  or  a  lever  down 
there  at  that  time?  A.  No  sir.  Mr.  Lyles: 
Tour  honor  understands  I  am  objecting  to 
all  these  questions?  The  Court:  Yes;  go 
ahead.  Mr.  Nelson:  In  pulling  the  belt  over 
the  pulley  which  operated  the  air  compres- 
sor, was  it  necessary  to  use  the  hand?  A. 
Tes,  sir.'  Whereas:  (a)  His  honor  should 
have  sustained  the  objection  of  the  defend- 
ant that  there  was  no  allegation  in  the  com- 
plaint that  the  machinery  was  defective  in 
any  other  respect  than  that  the  belt  was  too 
short  or  too  tight,  and  the  plaintiff,  having 
thus  specified  in  his  complaint  the  delictor 
acts  of  negligence  of  the  defendant,  his  hon- 
or should  have  ruled  this  testimony  incom- 
petent and  should  have  excluded  the  same; 
and  (b)  the  plaintiff,  not  having  established 
that  it  was  customary  or  at  all  necessary  to 
have  loose  or  shifting  pulleys,  or  that  the 
machinery  was  in  any  manner  not  reason- 
ably safe  without  them,  his  honor  should 
have  excluded  the  testimony  for  the  reason 
that  it  did  not  tend  to  establish  any  neg- 
ligence on  the  part  of  the  defendant  in  the 
particulars  specified  in  the  complaint. 

"(13)  That  his  honor  erred  in  refusing  de- 
fendant's motion  for  a  new  trial  made  upon 
the  third  ground,  as  follows,  to  wit:  That 
his  honor  erred  in  admitting,  over  the  ob- 
jection of  defendant  the  testisaony  of  the 
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plaintiff  to  the  effect  that  there  were  no 
loose  or  'shifting  pulleys  on  the  shafting  In 
question.  The  errors  being:  (a)  That  the 
only  defect  in  the  machinery  alleged  in  the 
complaint  was  that  the  belt  was  too  short 
or  too  tight  and  no  defect  In  the  shafting 
or  pulleys  was  alleged;  and  (b)  that  the 
plaintiff  did  not  endeavor  to  establish  that 
shafting  and  pulleys  of  this  character,  with- 
out the  shifting  pulleys,  were  unreasonably- 
unsafe  and  dangerous,  or  that  shifting  pul- 
leys were  customary  or  reasonably  neces- 
sary for  such  purpose,  and  the  testimony 
merely  tended  to  confuse  and  mislead  the 
jury  in  yiolation  of  his  honor's  charge  that 
the  defendant  was  merely  under  a  duty  to 
furnish  reasonably  safe  machinery  and  a 
reasonably  safe  pla^  to  work/  Whereas, 
his  honor  should  have  set  aside  the  verdict 
and  granted  a  new  trial  for  the  reasons 
therein  stated.* 

'*(14)  That  his  honor  erred  in  refusing  de- 
fendant's motion,  made  at  the  close  of  plain- 
tiff's testimony,  for  a  nonsuit  upon  the 
whole  case,  as  follows,  to  wit:  'Mr.  Lylea: 
•  *  •  We  ask  for  a  nonsuit  on  the  whole 
«ase,  upon  two  grounds,  first  of  which  Is 
that  there  is  no  evidence  tending  to  estab- 
lish the  violation  of  any  duty  owed  by  the 
defendant  to  the  plaintiff  that  approximately 
resulted  in  damages  to  the  plaintiff,  or  the 
violation  of  any  duty  owned  by  any  servant, 
for  the  violation  of  which  duty  the  defend- 
ant is  responsible  under  law.  «  *  «' 
Whereas,  his  honor  should  have  granted  the 
motion  upon  the  grounds  therein  stated. 

"(15)  That  his  honor  erred  in  refusing  to 
direct  a  verdict  for  the  defendant  as  re- 
quested by  the  defendant  in  its  third  request 
to  charge,  as  follows,  to  wit:  'The  Jury  is 
instructed  to  find  a  verdict  for  defendant, 
afr  there  is  no  evidence  tending  to  establish 
the  violation  of  any  duty  owed  plaintiff  by 
defendant,  directly  and  proximately  result- 
ing in  damage  or  injury  to  plaintiff.' 
Whereas,  his  honor  should  have  directed  a 
,  verdict  for  the  defendant  as  therein  re- 
quested. 

''(16)  That  his  honor  erred  In  refusing  to 
direct  a  verdict  for  the  defendant  as  re- 
quested in  defendant's  fourth  request  to 
charge,  as  follows,  to  wit:  'The  Jury  is  in- 
structed to  find  a  verdict  for  defendant  for 
the  reason  that  the  evidence  admits  only  of 
the  Inference  that  the  plaintiffs  injuries 
were  caused  by  the  negligence  of  a  fellow- 
servant  not  in  the  performance  of  any  duty 
owed  by  defendant  to  plaintiff.'  Whereas, 
his  honor  sliould  have  directed  a  verdict  for 
the  defendant  as  therein  requested. 

"(17)  That  his  honor  having  charged  the 
defendant's  ninth  request  to  charge,  as  fol-. 
lows,  to  wit:  'A  defect  in  machinery  or  ap- 
pliances furnished  by  the  master  is  not  to 
be  presumed  from  the  mere  fact  that  it  fail- 
ed or  broke  in  use.  The  plaintiff  must  es- 
tablish such  defect  by  the  preponderance  of 


the  testimony' — ^he  erred  In  failing  to  direct 
a  verdict  for  the  defendant  as  requested  In 
defendant's  first  request,  as  follows,  to  wit: 
'The  jury  is  tustructed  to  find  a  verdict  for 
defendant'  The  error  being  that  his  honor, 
having  adopted  for  the  law  of  the  case  the 
rule  set  forth  in  defendant's  ninth  request, 
there  was  no  evidence  from  which  a  reason- 
able man  could  infer  that  there  was  any 
defect  in  the  machinery  or  appliances  fur- 
nished by  defendant,  and  there  was  there- 
fore a  failure  of  evidence  to  establish  any 
defect  in  the  machinery  or  appliances,  and 
consequently  a  failure  to  establish  any 
breadi  of  duty  owed  by  the  defendant  to  the 
plaintiff  under  the  allegations  of  the  com- 
plaint 

"(18)  That  his  honor  erred  in  modifying 
or  changing  defendant's  seventh  request 
which  reads  as  follows:  The  master  Is  not 
under  an  absolute  duty  to  furnish  his  serv- 
ant with  a  safe  place  to  work  and  safe  ma- 
chinery and  appliances.  He  owes  merely 
the  duty  of  ordinary  care  to  do  so;  that  Is, 
of  famishing  such  a  place  to  work  and  such 
machinery  and  appliances  as  a  man  of  ordi- 
nary sense  and  prudence  would  furnish  un- 
der similar  circumstances.'  And  in  charging 
the  same  in  the  following  form:  'Now  for 
the  defimse,  I  charge  you  as  follows:  **(?) 
The  master  is  not  under  an  absolute  duty  to 
fumfeh  his  servant  with  a  safe  place  to 
work  and  safe  machinery  and  appliances" — 
not  under  an  absolute  duty,  because,  as  I 
have  tried  to  illustrate,  it  may  be  such  work 
that  the  master  cannot  guarantee  safety, 
cannot  guarantee  safety  to  tbe  employ^,  but 
only  to  furnish  what  is  reasonably  safe  and 
suitable  under  suitable  circumstances.  I 
charge  you  that'  The  error  being  that  the 
charge  as  requested  stated  a  correct  proposi- 
tion of  law,  absolutely  applicable  to  the  is- 
sues raised  by  the  pleadings  and  the  testi- 
mony, which  the  defendant  was  entitled  to 
have  charged  in  the  form  requested;  but 
in  the  form  to  which  it  was  changed  by  his 
honor  it  took  away  from  the  jury  the  proper 
test  under  which  they  should  have  determin- 
ed the  question  whether  the  defendant  was 
negligent  in  failing  to  furnish  the  plaintiff  a 
safe  place  to  work  and  safe  machinery  and 
appliances,  to  wit,  the  test  of  ordinary  care, 
that  is,  the  care  that  would  be  exercised  by  a 
man  of  ordinary  sense  and  prudence,  and  in- 
structed the  Jury  to  the  effect  that  the  mas- 
ter was  not  under  an  absolute  duty  to  fur- 
nish a  safe  place  to  work  and  safe  ma- 
chinery and  appliances  only  In  cases  where 
the  work  was  such  that  the  master  could 
not  guarantee  safety  to  the  employ^,  •  thus 
instructing  them  that  the  master  was  under 
an  absolute  duty  in  other  cases. 

"(19)  That  his  honor  erred  In  refusing  to 
direct  a  verdict  for  the  defendant  as  re- 
quested in  defendant's  fifth  request  to 
charge,  as  follows,  to  wit:  'The  Jury  is  in- 
structed to  find  for  the  defendant  for  the 
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reason  that  the  evidence  admits  only  of  the 
Inferencis  that  plaintiff  was  guilty  of  negli- 
gence which  contributed  as  a  proximate 
cause  of  his  own  injuries/  Whereas,  his 
honor  should  have  granted  the  request  and 
directed  a  yerdict  for  the  reasons  therein 
stated. 

"(20)  That  his  honor  erred  in  refusing  de- 
fendant's motion  for  a  new  trial  made  upon 
the  fifth  ground,  as  follows,  to  wit:  'That 
his  honor,  having  charged  the  defendant's 
eighteenth  request,  as  follows,  to  wit:  ''If 
plaintiff  had  a  choice  of  two  ways  to  do  the 
work  in  the  doing  of  which  he  was  injured — 
one  safe  and  one  dangerous — and  he  volun- 
tarily chose  the  dangerous  way  and  was  in- 
jured thereby,  as  a  proximate  consequence 
of  doing  the  work  in  this  dangerous  way, 
then  he  cannot  recover."  And  this  having 
thereby  become  the  law  of  the  case,  and  the 
evidence  having  conclusively  established  in 
the  affirmative  the  facts  upon  which  this 
law  was  hypothecated,  his  honor  must,  as  a 
matter  of  law,  set  aside  the  verdict  as  being 
contrary  to  law.*  Whereas,  his  honor  should 
have  granted  the  motion  for  the  reasons 
therein  stated. 

"(21)  That  his  honor  having  charged  the 
defendant's  eighteenth  request,  as  follows: 
'If  plaintiff  had  a  choice  of  two  ways  to  do 
the  work  in  the  doing  of  which  he  was  in- 
jured—H)ne  safe  and  one  dangerous — and  he 
voluntarily  chose  the  dangerous  way  and 
was  injured  thereby,  as  a  proximate  conse- 
quence of  doing  the  work  in  this  dangerous 
way,  then  he  cannot  recover.*  And  this 
having  thus  become  the  law  of  the  case,  it 
was  error  for  his  honor  to  refuse  to  direct 
the  Jury  to  find  a  verdict  for  the  defendant  as 
requested  in  defendant's  first  request,  as  fol- 
lows, to  wit:  "The  Jury  is  instructed  to  find 
a  verdict  for  defendant'  Because  the  only  in- 
ference that  could  be  drawn  from  the  testi- 
mony was  that  the  plaintiff  had  a  choice  be> 
tween  a  safe  and  a  dangerous  way  of  doing 
the  work,  and  that  he  voluntarily  chose  the 
dangerous  way,  and  was  injured  as  a  proxi- 
mate consequence  of  doing  the  work  in  this 
way. 

"(22)  That  his  honor  erred  in  charging  the 
plaintiff's  fourth  request  as  follows,  to  wit: 
'A  servant  is  not  ordinarily  guilty  of  con- 
tributory negligence  in  obeying  an  order  or 
rule  of  his  master,  unless  the  danger  or 
peril  of  obeying  such  rule  or  order  is  so  im- 
minent or  obvious  that  a  man  of  ordinary 
prudence  would  not  incur  it  To  show  con- 
tributory negligence  under  such  circumstanc- 
es, it  is  not  sufficient  that  the  employ^  re- 
ceiving the  order  should  have  misgivings 
and  believe  the  act  required  to  be  hazardous, 
unless  the  danger  is  so  imminent  and  obvi- 
ous that  a  man  of  ordinary  prudence  would 
not  incur  it  If  there  is  ground  for  reason- 
able difference  of  opinion  as  to  the  danger, 
the  servant  is  not  bound  to  set  up  his  Judg- 
ment against  that  of  the  master,  whose  or- 


ders he  is  required  to  obey:  but  he  may  re* 
ly  on  the  Judgment  of  his  superior.'  The 
error  being  that  there  was  no  evidence  from 
which  a  reasonable  man  could  infer  that  the 
plaintiff  had  been  ordered  to  do  the  work 
in  the  manner  in  which  he  did  it,  since  the 
plaintiff  did  not  even  claim  that  he  had  been 
instructed  by  a  superior  servant  or  officer  to 
do  the  work  in  the  manner  which  caused  his 
injury,  and  it  was  therefore  error  to  submit 
to  the  Jury  the  issue  whether  his  obedience 
to  such  an  order  excused  him  from  the  dan- 
ger of  the  work  that  he  undertook. 

"(23)  That  his  honor  erred  in  charging  the 
plaintiff's  sixth  request,  as  follows,  to  wit: 
'A  servant  may,  without  inspection,  assume 
and  rely  upon  the  assumption  that  the  ma- 
chinery and  appliances  furnished  him  by 
the  master  are  safe  and  suitable,  and  he  ia 
not  ordinarily  bound  to  exercise  ordinary 
care  to  ascertain  if  they  are  so.'  The  errors 
being:  (a)  That  the  evidence  admitted  only 
of  the  Inference  that  the  plaintiff  had  full 
opportunity,  certainly  as  much  so  as  his  su- 
periors, of  observing  any  defects  in  the  ma- 
chinery and  appliances  furnished  him,  and 
it  was  not  a  case  of  superior  knowledge  of 
the  defect  on  the  part  of  the  master;  (b) 
that  there  was  no  evidence  from  which  a 
reasonable  man  could  infer  that  there  was 
a  defect  in  the  machinery  and  appliances; 
and  (c)  that  a  servant  is  ordinarily  bound  to 
exercise  ordinary  care  to  inspect  and  ascer- 
tain if  there  are  defects  in  the  machinery 
and  appliances  furnished  him,  certainly  ex- 
cept in  cases  of  superior  knowledge  on  the 
part  of  the  master  of  hidden  defects,  and 
there  was  no  evidence  bringing  this  case 
within  the  exception. 

"(24)  That  his  honor  erred  in  refusing  de- 
fendant's motion  for  a  nonsuit,  made  at  the 
close  of  plaintifiTs  testimony,  upon  the  fol- 
lowing grounds,  to  wit:  'Mr.  Lyles:  ♦  ♦  • 
We  ask  for  a  nonsuit  on  the  whole  case,  up- 
on two  grounds:  ♦  •  ♦  Second,  on  the 
whole  case.  It  is  clear  that  the  plaintiff  la 
barred  by  his  assumption  of  risk.'  Whereas, 
his  honor  should  have  held,  from  the  plain- 
tiff's testimony,  that  the  plaintiff  had  assum- 
ed the  risk  of  the  Injury  he  sustained,  and 
should  have  granted  the  motion. 

"(25)  That  his  honor  erred  in  refusing  to 
direct  a  verdict  for  the  defendant  as  request- 
ed in  defendant's  sixth  request  to  charge,  as 
follows,  to  wit:  'The  Jury  is  instructed  to 
find  a  verdict  for  the  defendant  for  the  rea- 
son that  the  evidence  admits  only  of  the  in- 
ference that  plaintiff  assumed  the  risks  of 
the  injuries  he  sustained.'  Whereas,  his 
honor  should  have  granted  the  request  and 
directed  a  verdict  for  the  defendant  for  the 
reasons  therein  stated. 

"(26)  That  his  honor  erred  in  refusing  de- 
fendant's motion  for  a  new  trial,  made  upon 
the  eleventh  ground,  as  follows,  to  wit: 
'That  the  verdict  is  so  excessive  that  cou- 
pled with  the  fact  that  U  was  returned  by 
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the  jury  in  less  than  one-half  honr  after  the 
case  was  submitted  to  them,  and  the  further 
fact  that  the  plaintUf  aonsht  only  115,000 
damages  and  yolontarily  consented  to  the  ex- 
clusion ,of  punltiye  damages,  it  shows  that  it 
was  the  result  of  prejudice  and  caprice,  and 
was  not  founded  upon  a  mature  deliberation 
of  the  Issues  presented.*  Whereas,  his  honor 
should  have  held  that  the  facts  therein  stat- 
ed, which  appear  of  record  in  the  cause,  es- 
tablished as  a  proposition  of  law  that  the 
verdict  was  the  result  of  caprice  and  preju- 
dice, and  should  have  granted  the  motion 
upon  this  ground. 

"(27)  That  his  honor  erred  in  ordering 
and  requiring  the  defendant,  over  the  objec- 
tion of  its  counsel,  to  proceed  with  the  draw- 
ing of  the  jury  and  the  trial  of  the  case, 
when  there  were  only  24  veniremen  present, 
and  he  erred  in  refusing  to  postpone  the  tri- 
al until  the  extra  venire  had  been  summon- 
ed and  had  answered.  Whereas,  his  honor 
should  have  upheld  the  objection  of  the  de- 
fendant and  allowed  a  postponement  of  the 
trial  until  the  extra  venire  had  been  sum- 
moned and  bad  answered,  so  that  the  de- 
fendant would  have  had  the  benefit  of  a  full 
venire  from  which  to  draw  the  jury.' 
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Lyles  ft  Lyles  and  Sband  ft  Shand,  all  of 
Ck)Iumbia,  for  appellant.  Nelson,  Nelson  ft 
Gettys,  of  Columbia,  for  respondent. 

GARY,  C.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff  through  the  wrongful  acts  of  the 
defendant,  while  he  was  employed  to  work  in 
its  glass  factory 

The  allegations  of  the  complaint,  material 
to  the  questions  involved,  are  as  follows: 
•That  on  or  about  the  6th  day  of  May,  1910, 
plaintiff  was  in  the  employ  of  the  defendant, 
in  the  blowing  room  of  its  said  factory,  and 
was  by  defendant's  manager  ordered  to  do 
certain  work,  in  the  blacksmith  shop  of  said 
factory,  to  wit,  to  assist  in  placing  a  belt  on 
the  pulley,  which  operates  the  air  compressor, 
in  said  blacksmith  shop;  the  belt  being 
around  a  small  pulley,  which  was  operated 
by  an  electric  motor,  which  pulley  was  re- 
volving rapidly.  Plaintiff,  together  with  oth- 
er workmen,  was  ordered  to  put  said  belt 
around  the  larger  pulley,  which  operated  the 
air  compresser.  That  said  belt  was  too  short 
or  tight  to  be  operated  on  said  pulleys,  and 
upon  ito  being  placed  around,  or  nearly 
around,  said  large  pulley,  it  was  violently 
thrown  therefrom,  and  violently  struck  this 
plaintiff  on  the  face  and  head,  and  knocked 
him  senseless  to  the  floor,  and  the  small 
pulley,  continuing  to  revolve  at  a  great  speed, 
caused  said  belt  to  beat  and  whip  this  plain- 
tiff all  over  his  person,  bruising  and  batter- 
ing him  from  bead  to  foot.  That  the  afore- 
said injuries  and  damage  to  the  plaintiff 
were  caused  by  the  careless,  negligent,  reck- 
less, willful,  and  wanton  conduct  of  the  de- 
fendant:   In  failing  to  furnish  plaintiff  a 


safe  place  to  work,  and  in  requiring  him  to 
work  at,  and  endeavor  to  place  a  belt  around, 
two  pulleys,  one  of  which  was  revolving  rap- 
idly. In  failing  to  famish  plaintiff  safe  ap-  * 
pliances  with  which  to  work,  and  furnishing 
plaintiff  a  belt  which  was  too  tight  or  too 
short  to  be  operated  with  safety.  In  order- 
ing and  requiring  plaintiff  to  put  said  belt 
on  said  pulleys,  when  defendant  knew,  or 
should  have  known,  that  it  was  too  tight  and 
dangerous  to  operate.  In  ordering  and  re- 
quiring plaintiff  and  other  employte  to  place 
said  belt  on  said  pulley  while  one  of  said 
pulleys  was  in  motion." 

The  defendant  denied  the  allegations  of 
negligence  and  recklessness,  and  set  up  the 
defenses  of  contributory  negligence  and  as- 
sumption of  risk.  The  defendant  made  a  mo- 
tion for  a  nonsuit,  which  was  refused.  It 
also  requested  his  honor,  the  presiding  judge, 
to  direct  the  jury  to  find  a  verdict  in  favor 
of  the  defendant,  which  request  was  also 
refused.  The  jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  $12,500.  The  de- 
fendant made  a  motion  for  a  new  trial  which 
was  refused^  except  in  one  particular.  His 
honor,  the  presiding  judge,  ordered  that  a 
new  trial  be  granted,  unless  the  plaintiff 
wonld  consent  upon  the  record  that  the  ver- 
dict be  reduced  to  $10,000.  The  plaintiff  gave 
his  consent,  and  the  verdict  was  accordingly 
reduced.  The  defendant  appealed  upon  ex- 
ceptions, which  will  b%  reported. 

Before  proceeding  to  consider  the  excep- 
tions specifically,  we  will  first  dispose  of 
those  assigning  error,  on  the  part  of  the 
circuit  judge,  in  refusing  the  motions  for  a 
nonsuit,  and  to  direct  a  verdict  for  the  de- 
fendant, on  the  grounds  that  there  was  no 
testimony  tending  to  sustain  the  material  al- 
legations of  the  complaint,  or  that  the  testi- 
mony showed  that  the  plaintiff  was  guilty  of 
contributory  negligence  or  assumed  the  risk. 

The  ''case"  contains  140  pages,  and  con- 
sequently the  testimony  is  voluminous.  We 
have  considered  it  carefully,  and  have  reach- 
ed the  conclusion  that  there  was  testimony 
tending  to  sustain  the  material  allegations 
of  the  complaint,  and  that  the  motions  for 
nonsuit,  and  the  direction  of  a  verdict,  were 
properly  refused;  also,  that  the  testimony 
tending  to  show  contributory  negligence  and 
assumption  of  risk  was  susceptible  of  more 
than  one  inference;  and  that  these  defenses 
were  properly  submitted  to  the  jury. 

A  detailed  statement  of  the  testimony 
would  prolong  this  opinion  to  a  great  length, 
and  no  useful  purpose  would  thereby  be  sub- 
served. We  proceed  to  the  consideration  of 
the  specific  exceptions. 

First,  second,  and  third  exceptions: 

[1]  These  exceptions  relate  to  the  admissi- 
bility of  certain  testimony.  The  objections 
to  the  testimony  upon  the  trial  of  the  case, 
and  the  errors  assigned  in  those  exceptions, 
do  not  correspond.  The  first  objection  to  the 
testimony  was  that  it  tended  to  show  an  ef- 
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fort  to  eompromiae,  whereupon  the  plaintiff's 
attorneys  disclaimed  any  such  purpose.  The 
other  objections  failed  to  state  the  grounds 
thereof,  and  consequently  are  not  properly 
before  this  court  for  consideration. 
Fourth,  fifth  and  sixth  exceptions: 
These  exoeptlons  relate  to  remarks  made 
to  the  jury  by  one  of  plaintiff's  attorneys. 
The  appellant's  attorneys  in  their  argument 
say:  'The  language  to  which  these  excep- 
tions are  directed  is  somewhat  in  dispute, 
and  reference  must  be  had  to  affidavit  of  J. 
B.  S.  L^les,  and  statement  of  W.  S.  ft  P.  A 
Nelson.  For  the  purposes  of  this  argument, 
we  are  perfectly  willing  to  confine  ourselves 
to  the  statement  of  the  Mr.  Nelson,  as  we 
have  no  desire  to  raise  an  issue  between 
counsel."  They  then  quote  from  the  state- 
ment of  Mr.  W.  S.  Nelson  as  follows,  and 
base  their  argument  upon  the  facts  therein 
stated:  ''In  his  argument  to  the  Jury,  Mr. 
Nelson  referred  to  testimony  (checks  and 
vouchers  offered  by  plaintiff)  to  show  pay* 
ment  to  Horsford  after  his  injuries,  and  re- 
ferred to  the  testimony  that  Mr.  Seibels  had 
told  Horsford,  that  they  had  liability  insur- 
ance. I  was  sitting  within  a  few  feet  of 
Mr.  Nelson,  and  directed  his  attention  to  this 
part  of  the  argument  At  this  point  Mr.  J. 
B.  S.  Lyles  objected  to  the  argument,  and 
asked  the  court  to  request  counsel  to  keep 
within  the  record.  Mr.  Nelson  called  the  at- 
tention of  the  court  to  the  testimony,  where- 
upon the  court  ruled  about  to  this  effect,  'Tes, 
keep  within  the  record.*  Mr.  Nelson  stated 
to  the  Jury,  in  effect,  that  he  did  not  wish 
to  go  out  of  the  record,  for  it  would  be  a 
ground  for  reversal  if  he  did,  for  he  thought 
the  Jury  would  give  such  a  good  verdict  that 
he  did  not  wish  to  run  any  chance  of  having 
it  reversed.  What  Mr.  Nelson  did  state  to 
the  Jury  was  about  this:  That  Mr.  Seibels 
had  stated  that  they  had  liability  Insurance ; 
that  we  did  not  know  whether  these  pay- 
ments came  from  the  glass  company  or  in- 
surance company.  I  did  not  understand  the 
court  directed  Mr.  Nelson  to  desist  from  ar- 
gument along  the  line  which  was  interrupted 
by  Mr.  Lyles,  but,  after  the'  interruption, 
further  than  making  to  the  Jury  a  statement 
that  he  did  not  wish  to  go  out  of  the  record, 
I  am  sure  Mr.  Nelson  did  not  dwell  upon  this 
line  of  ai^ument,  and  about  all  he  did  say 
was  that  the  Carolina  Glass  Ck>mpany  claims 
It  has  made  certain  payments  to  the  plain- 
tiff (referring  to  dbecks  and  vouchers  offered 
in  evidence),  but  Mr.  Seibels  said  they  had 
liability  insurance,  and  we  do  not  know 
whether  the  glass  company  or  insurance 
company  actually  paid  these  amounts;  as  we 
do  not  know  whether  the  glass  company  or 
the  insurance  company  had  paid  these  bills, 
and  did  not  know  by  whom  the  verdict  would 
be  paid,  if  the  Jury  rendered  one  for  the 
plaintiff." 
When  Mr.  J.  B.  &  Lyles  objected  to  the 


r^arks  of  Mr.  P.  H.  Ndson,  as  to  the  mat- 
ter of  .liability  insurance,  and  asked  the  court 
to  request  counsel  to  keep  within  the  record, 
the  court  so  requested,  whereupon  counsel 
disclaimed  any  desire  to  go  out  of  ^hs  rec- 
ord. No  further  objection  was  made  to  the 
line  of  argument  pursued  by  counsel.  Under 
these  drciunstances,  the  exceptions  must  be 
overruled. 

Seventh  exception: 

[2]  The  cause  of  action  for  punitive  dam- 
ages was  withdrawn,  and  tiie  appellant's  at- 
torneys have  failed  to  show  wherein  this 
was  prejudicial  to  the  rights  of  the  defend- 
ant. 

Eighth  and  ninth  exceptions: 

It  is  only  necessary  to  refer  to  the  allega- 
tions of  the  complaint,  to  show  that  these  ex- 
ceptions cannot  be  sustained. 

Tenth  and  eleventh  exceptions: 

What  has  alre&dy  been  said  disposes  of 
these  exceptions. 

Twelfth  and  thirteenth  exceptions: 

[3]  One  of  the  allegations  of  negligence  was 
the  failure  of  the  defendant  to  furnish  the 
plaintiff  a  safe  place  to  work,  and  the  tes- 
timony was  competent,  for  the  purpose « of 
showing  the  condition  of  the  place. 

Fourteenth,  fifteenth,  sixteenth,  and  seven- 
teenth '  exceptions: 

These  exceptions  make  the  point  that  there 
was  no  testimony  tending  to  establish  negli- 
gence. What  has  already  been  said  disposes 
of  these  exceptions. 

Eighteenth  exception: 

When  this  exception  is  considered,  in  con- 
nection with  the  entire  charge,  it  will  be 
found  to  be  free  from  error. 

Nineteenth,  twentieth,  twenty-first,  and 
twenty-second  exceptions: 

In  these  exceptions  the  appellant  contends 
that  the  evidence  admitted  only  of  the  in- 
ference that  plaintiff  was  guilty  of  negli- 
gence, which  contributed  to  his  injury  as  a 
proximate  cause.  What  has  already  been 
said  disposes  of  this  question. 

Twenty-third  exception: 

What  has  already  been  said  disposes  of 
this  exception. 

Twenty-fourth  and  twenty-fifth  exceptions: 

These  exceptions  assign  error,  on  the  part 
of  the  circuit  judge,  in  not  holding  that  the 
plaintiff  assumed  the  risk,  and  are  disposed 
of  by  what  has  already  been  said. 

Twenty -sixth  exception: 

There  is  nothing  In  the  record  tending  to 
show  that  the  verdict  was  the  result  of  prej- 
udice or  caprice. 

[4,  6]  Twenty-seventh  exception: 

The  appellant's  attorneys  did  not  argue 
this  exception;  but,  waiving  such  objection, 
it  cannot  be  sustained. 

I  think  the  judgment  of  the  circuit  court 
should  be  affirmed;  but,  as  the  other  mem- 
'bers  of  the  court  are  of  the  opinion  that  the 
fourth*  fifth  and  sixth  exceptions  should  be 
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sustained,  the  Judgment  of  the  eltcult  court 
Is  reversed,  and  the  case  remanded  for  a 
new  trlaL 

WOODS,  J.  [I]  I  am  nnable  to  resist  the 
condnslon  that  matter  universally  recognized. 
as  eztaraneous  and  highly  prejudicial,  in  the 
trial  of  issues  like  those  involved  in  this  case, 
was  brought  into  the  evidence  and  argumeut 
against  the  objection  of  defendant's  counsel, 
and  that  for  that  reason  the  defendant  did 
not  have  a  fair  trial.  There  can  be  no  doubt 
on  the  bench  or  at  the  bar  that,  in  an  action 
by  an  employ^  against  his  employer  to  recov- 
er damages  for  personal  injury,  both  reason 
and  authority  forbid  bringing  into  the  evi- 
dence or  argument  the  fact  that  defendant  Is 
protected  by  employer's  liability  insurance. 
Such  evidence  or  argum^it  has  a  manifest 
and  strong  tendency  to  carry  the  jury  away 
from  the  real  issue  and  to  lead  them  to  re- 
gard carelessly  the  legal  rights  of  the  de- 
fendant on  the  ground  that  some  one  else 
will  have  to  pay  the  verdict  This  is  the 
only  reason  that  can  be  assigned  for  at- 
tempting to  use  such  testimony  and  argu- 
ment. One  of  the  most  manifest  and  press- 
ing duties,  not  only  of  courts,  but  of  law- 
yers, is  to  prevent  influences  of  this  kind 
from  finding  their  way  faito  the  administra- 
tion of  justice.  In  the  discharge  of  this 
duty  the  entire  commonwealth  is  deeply  con- 
cerned, for  the  use  in  evidence  and  argument 
of  such  influences  produces  injustice,  and 
waste  of  the  time  and  labor  of  courts  and 
juries  at  great  public  cost 

In  this  instance  the  evidence  was  brought 
out  under  the  guise  of  a  conversation  be- 
tween  the  plaintiff  and  Selbels,  the  presi- 
dent and  Brewer,  the  manager  of  the  de- 
foidant  company.  Such  a  conversation  as 
to  any  matter  germane  to  the  issue  on  trial 
was  not  subject  to  objection,  but  it  was  here 
used  as  a  medium  for  getting  before  the  Jury 
prejudicial  testimony  entirely  foreign  to  the 
issue.  There  was  no  ground  for  the  defend- 
ant's counsel  to  object*  to  the  questions  as 
tending  to  educe  testimony  as  to  insurance, 
because  the  questions  contained  no  reference 
to  the  subject,  and  counsel  could  not  antici- 
pate that  the  answers  would  be  Incompetent 
When  the  incompetent  answer  came,  counsel 
did  not  object  generally;  but  the  court  re- 
sponded by  saying  that  the  answer  was  al- 
ready out 

It  Is  said,  however,  that  the  objection  to 
the  testimony  cannot  be  sustained,  because 
counsel  did  not  move  to  strike  out  The 
general  rule  is  Indisputably  established  that 
when  in  the  course  of  a  trial  incompetent 
statements  of  witnesses  are  brought  in  either 
from  accident,  or  when  they  might  be  rea- 
sonably, though  erroneously,  thought  by 
counsel  to  be  competent,  the  only  remedy 
that  the  court  can  afford  is  to  grant  a  mo- 
tion to  strike  out  and  instruct  the  jury  to 
disregard  the  testimony.    The  injury  result- 


ing from  the  Jury  having  heard  the  incom- 
petent statement  is  regrettable,  but  the  trial 
cannot  be  estopped  because  of  such  accidents 
and  mistakes  liable  to  occur  in  every  trial. 
State  ▼.  Wideman,  68  S.  C.  119,  46  S.  E. 
769 :  State  v.  Adams,  68  S.  C.  421,  47  S.  E. 
676;  Haglns  v.  JEtna  life  Ins.  Co.,  72  S.  G. 
216,  61  S.  B.  68S;  Keys  v.  Winnsboro  Gran- 
ite Co.,  76  S.  G.  284,  56  S.  E.  949. 

But  when  testimony  manifestly  incompe- 
tent and  prejudicial  is  adduced  for  the  pur- 
pose of  having  such  testimony  influence  the 
jury,  the  party  who  adduces  it  will  not  be 
allowed  to  hold  his  verdict  and  assert  that 
the  court  can  do  nothing  against  the  unfair 
advantage  of  having  the  statement  before 
the  jury,  beyond  striking  it  out  and  instruct- 
ing the  jury  to  disregard  it  In  such  case 
it  does  not  lie  in  the  mouth  of  the  offending 
party  to  say  that,  although  he  has  brought 
in  irrelevant  and  prejudicial  testimony,  the 
court  cannot  entirely  deprive  him  of  the 
benefit  of  it  It  makes  no  difference  that 
defendant's  counsel  did  not  move  to  strike 
out  the  testimony.  Had  the  motion  been 
made  and  granted,  the  plaintiff  would  still 
have  had  the  unfair  advantage  of  having 
testimony  before  the  jury  which  he  ought 
not  to  have  offered.  Justice  can  be  satisfied 
only  by  the  complete  relief  of  a  new  trial. 
Reference  to  the  subject  in  the  argument  was 
still  more  objectionable.  In  a  written  state- 
ment of  facts  made  by  Mr.  W.  S.  Nelson, 
and  accepted  by  counsel  for  defendant,  it  is 
said  that  Mr.  P.  H.  Nelson  stated  in  argu- 
ment that  "Mr.  Selbels  had  told  Horsford 
that  they  had  liability  insurance,"  that  Mr. 
I^les  for  defendant  ''objected  to  the  argu- 
ment and  asked  the  court  to  request  counsel 
to  keep  within  the  record,"  that  Mr.  Nelson 
called  the  court's  attention  to  the  testimony 
on  the  subject,  and  the  court  said,  "Yes, 
keep  within  the  record";  and,  in  summing 
up  Mr.  Nelson's  remarks,  the  statement  con- 
tinues: "About  all  he  did  say  was  that  the 
Carolina  Glass  Company  claims  it  ha^  made 
certain  payments  to  the  plaintiff  (referring 
to  checks  and  vouchers  offered  in  evidence), 
but  Mr.  Selbels  said  they  had  liability  insur- 
ance, and  we  do  not  know  whether  the  glass 
company'  or  insurance  company  had  paid 
these  bills,  and  did  not  know  by  whom  the 
verdict  would  be  paid  if  the  jury  rendered 
one  for  the. plaintiff." 

The  inevitable  conclusion  that  a  party 
should  not  be  allowed  to  hold  a  verdict  ob- 
tained under  such  circumstances  is  enforced 
and  illustrated  in  many  cases.  With  respect 
to  testimony  as  to  employer's  insurance,  the 
Supreme  Court  of  Mississippi  said,  in  Herrin 
V.  Daly,  80  Miss.  340,  31  South.  790,  92  Am. 
St^  Rep.  605:  "It  could  not  conceivably 
throw  any  light  on  the  Issue,  and  could  have 
no  other  tendency  than  to  seduce  a  verdict 
on  the  ground  that  an  insurance  company, 
and  not  the  defendants,  would  be  affected." 
In  Cosselmon  t.  Dunfee,  172  N.  T.  507,  65 
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N.  E.  494,  the  question  was  asked:  "Do  yon 
isnow  whether  they  carry  Insurance  for  ac- 
cidents, to  their  employes?*'  And  the  court 
went  to  the  extent  of  holding  that  the  plain- 
tiff should  not  be  allowed  to  hold  his  Ter- 
dict,  although  the  question  was  ruled  out 
because  by  the  question  the  plaintiff  had 
improperly  produced  on  the  mind  of  the  jury 
the  impression  there  was  such  insurance. 
In  the  cases  of  Iverson  r.  McDonnell,  .36 
Wash.  73,  78  Pac.  202,  and  Westby  v.  Wash- 
ington Brick,  etc.,  Co.,  40  Wash.  289,  82 
Pac.  271,  similar  questions  were  held  to  be 
ground  for  reversal.  Other  cases  holding 
such  evidence  inadmissible  are:  Roche  v. 
Llewellyn  Iron  Works  Co.,  140  Cal.  563,  74 
Pac.  147;  Prewitt-Spurr  Mfg.  Co.  v  Wood- 
all,  115  Tfenn.  605,  90  S.  W.  623;  Barrett 
V.  Bonham  Oil  &  Cotton  Co.  (Tex.  Civ.  App.) 
57  S.  W.  602 ;  Lowsit  v.  Seattle  Lumber  Co., 
38  Wash.  290,  80  Pac.  431;  Blanchard  v 
Olds  Gasoline  Engine  Works,  142  Mo.  App. 
319,  126  S.  W.  828. 

The  same  rule  has  been  applied  to  the  ar- 
gument: Prewitt-Spurr  Mfg.  Co.  v.  Woodall, 
supra;  Hollis  v.  United  States  Glass  Co., 
220  Pa.  49,  69  Ati.  55;  George  A.  Fuller 
Co.  v.  Darragh,  101  111.  App.  664 ;  Tremblay 
V.  Hamden,  162  Mass.  383,  38  N.  E.  972; 
Lone  Star  Brewing  Co.  v.  Volth  (Tex.  Civ. 
App.)  84  S.  W.  1100 ;  Coe  et  al.  v.  Van  Why, 
33  Ck>lo.  315,  80  Pac.  894,  3  Ann.  Cas.  552. 
In  Tremblay  v.  Harnden,  supra,  the  trial 
judge  refused  to  allow  counsel  to  comment 
on  evidence  of  the  defendant  himself  that 
he  had  insurance;  the  court  saying:  "We 
are  of  opinion  that  the  judge  was  right  in 
this  refusal.  It  does  not  appear  that  the 
defendant  relied  upon  his  insurance  in  any 
way  as  a  defense  to  this  suit,  and  very  like- 
ly the  fact  of  insurance  was  brought  out  In 
cross-examination.  It  was  not  a  subject  for 
legitimate  argument  to  the  jury." 

It  Is  not  necessary  for  us  to  go  the  extent 
that  many  of  the  courts  have  gone  on  this 
subject  The  principle  on  which  all  the 
courts  proceed  is  the  same,  namely,  that  such 
testimony  or  argument  is  not  unfair.  For 
these  reasons  I  think  the  circuit  court 
should  be  reversed. 

On  the  other  points  I  concur  in  the  opin- 
ion of  the  Chief  Justice. 

WATTS,  J.,  concurs.  FRASER,  J.,  con- 
curs in  the  result 

HTDRICK,  J.  I  concur  in  this  opinion  as 
applied  to  the  facts  of  this  case.  But  I  re- 
serve my  opinion  as  to  whether  such  testi- 
mony would  not{  be  admissible  in  a  case 
where  it  appeared  that  plaintiff's  injury  re- 
sulted from  reckless,  willful,  or  malicious 
acts  of  defendant  In  such  a  case,  ;it  might 
be  reasonably  inferred  that  such  conduct 
was  induced  by  reliance  upon  the  Insurance, 
and,  if  punitive  damages  are  awarded,  the 


general  rule  is  that  all  the  facts  and  cir- 
cumstances should  be  laid  before  the  jury 
in  order  that  they\  may  the  more  intelli- 
gently and  justly  award  proper  punishment 


(92  S.  C.  364) 

BBOWN  et  ox.  v.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Coart  of  South  Carolina.     Aug.  2S, 

1912.) 

1.  Appeal  and  Ebbob  (S  1032*)— Ebboneoxts 
Admission  of  Evidence—Pbbjudicial  Eb- 
bob. 

A  i^arty  may  not  complain  of  the  admis- 
sion of  immaterial  and  irrelevant  evidence,  un- 
less he  shows  that  it  was  prejudicial  to  his 
rights. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  4047-4051;  Dec  Dig.  | 
1032.*] 

2.  Appeal  and  Ebbob  (Si  1097,  1195*)— Law 
or  THE  Case. 

The  decision  of  the  Supreme  Court  on 
appeal  is  the  law  of  the  case  on  a  subsequent 
trial  and  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4358-4368,  4427.  4061- 
4665;    Dec.  Dig.  SS  1097,  1195.*] 

Appeal  from  Common  Pleas  Circnit  Court 
of  Charleston  County;    G.  W.  Gage,  Judge. 

Action  by  William  Brown  and  wife  against 
the  Western  Union  Telegraph  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

The  following  are  the  exceptions  of  de- 
fendant : 

"(1)  That  his  honor,  the  presiding  judge, 
erred  in  overruling  defendant's  objection  to 
and  admitting  the  following  testimony:  *Q. 
When  you  got  to  Summerville,  what  did  you 
find?  A.  She  was  dead  and  buried.  Q.  Was 
that  or  not  the  first  time  you  knew  she  was 
dead?  A.  Yes,  sir;  that  was  the  first  time. 
Q.  When  was  it  you  came  to  Summerrille 
— how  long  after  the  burial?  A.  The  second 
!  day.  She  died  on  the  22d,  and  I  got  the 
'.  letter  on  the  24th.  She  died  Wednesday, 
and  I  got  the  letter  on  Friday.  Q.  Then 
you  came?  A.  Yes,  sir.  Q.  Rosa,  when  did 
you  get  this  letter?  A.  On  the  24th.  Q. 
[  When  you  got  that  letter,  what  did  you  do? 
,  A.  I  began  to  pack  my  trunk.  Q.  To  come 
ion?  A.  Yes,  sir.  Q.  Did  you  come  immedi- 
ately in  response  to  that  letter?  A.  Yes, 
sir.  Q.  What  was  the  date  of  the  letter? 
A.  That  letter  was  dated  22d,  and  I  got  It 
on  the  24th.  Q.  When  you  got  to  Summer- 
yille,  when  did  you  first  hear  of  the  death 
of  your  sister?  A.  I  did  not  hear  until  I 
got  home  in  the  house.*  Whereas  it  Is  re- 
spectfully submitted  that  the  said  testimony 
was  immaterial  and  irrelevant,  as  defendant 
was  only  liable  In  damages,  if  liable  at  all, 
for  mental  anguish  caused  to  the  plaintiff 
by  being  deprived  of  seeing  her  dead  sister 
and  of  attending  her  funeral  and  burial,  and 
the  defendant  could  not  be  held  liable  for 


*Vor  othor  eases  see  same  topic  and  section  NUMBBR  in  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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uiy  mental  anguish  of  tbe  plaintiff,  caused 
by  the  death  of  her  sister  and  knowledge 
thereof,  and  that  where,  how,  and  when  she 
acquired  such  knowledge  is  irreleyant  and 
Immaterial,  and  Is  entirely  apart  and  discon- 
nected from  the  message  that  was  sent,  the 
failure  to  deliver  which  prevented  her  being 
present  at  her  sister's  funeral  and  seeing  her 
dead  body,  and  for  which  alone  she  could  be 
entitled  to  recover  damages;  that  this  re- 
sult could  not  have  been  contemplated  from 
the  wording  of  the  message,  and  no  notice 
thereof  to  the  company  was  given. 

"(2)  Because  the  court  erred  in  not  grant- 
ing defendant's  motion  for  a  nonsuit  at  the 
close  of  the  plaintifiTs  case,  on  the  ground 
that  there  was  not  only  no  allegation  in 
the  complaint,  but  no  testimony  whatsoever, 
that  plaintiff  paid  or  promised  to  pay  for 
the  transmission  of  the  message,  or  that  the 
sender  paid  or  promised  to  pay  therefor,  or 
that  there  was  any  consideration  to  the  de- 
fendant 

**(3)  Because  the  court  below  erred  in  re- 
fusing to  grant  the  defendant's  motion  for 
a  nonsuit,  made  at  the  close  of  the  plaintifTs 
case,  as  to  the  cause  of  action  based  on  neg- 
ligent tort  (only),  on  the  ground  that  it  af- 
firmatively appeared  from  the  plaintifTs  own 
case  that  the  message  sued  on  was  an  in- 
terstate message,  and  that  it  did  not  appear 
that  there  was  any  default  or  breach  of  duty 
with  regard  thereto  on  the  part  of  the  de- 
fendant within  the  territorial  limits  of  the 
state  of  South  Carolina;  and  the  defendant 
maintains  that  the  statute  entitled  'An  act  to 
allow  damages  against  telegraph  companies 
doing  business  in  this  state  for  mental  an- 
guish or  suffering  even  In  the  absence  of 
bodily  injury  caused  by  negligence  in  re- 
ceiving, transmitting  and  delivering  messag- 
es,* approved  February,  1901  (Stat.  S.  O.  vol. 
23,  p.  748),  which  act  is  the  foundation  of 
the  cause  of  action  based  on  negligent  tort, 
is,  if  construed  as  applicable  to  the  message 
in  this  case,  unconstitutional  and  void,  be- 
cause in  contravention  of  the  federal  Ck)nsti- 
tution,  to  wit:  (a)  Article  1,  i  8,  subd.  3,  of 
the  Oonstitution  of  the  United  States,  con- 
ferring on  Congress  power  to  regulate  com- 
merce among  the  several  states,  and  (b)  ar- 
ticle 1,  I  8,  subd.  17,  of  the  C^onstitution  of 
the  United  States,  conferring  power  on  Con- 
gress to  exercise  exclusive  legislation  In  all 
cases  whatsoever  over  the  District  of  Olum- 
bia,  and  (e)  that  part  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States  which  provides  that  no  state  shall 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

"(4)  That  the  court  below  erred  in  refus- 
ing the  defendant's  motion  for  a  nonsuit  or 
a  direction  of  verdict  in  its  favor,  at  the 
dose  of  the  whole  case,  as  to  the  cause  of 
action  based  on  negligent  tort  (only),  on  the 
grounds  set  out  in  def^idant's  motion  for  a 


nonsuit  at  the  dose  of  the  plaintiff's  ease, 
and  on  the  additional  ground  that  it  then  af- 
firmatively appeared  that  there  was  no  de- 
fault or  negligtoce  within  the  state  of  South 
Carolina,  and  that  whatever  default  or  neg- 
ligence there  was  on  the  part  of  the  defend- 
ant occurred  without  the  state  of  South 
Carolina  and  within  the  District  of  Ck>lum- 
bia ;  and  therefore,  as  the  message  sued  on 
was  an  interstate  message,  the  defendant 
maintains  that  the  statute  entitled  'An  act  to 
allow  damages  against  tel^raph  companies 
doing  business  in  this  state  for  mental  an- 
guish or  suffering  even  in  the  absence  of 
bodily  injury  caused  by  negligence  in  receiv- 
ing, transmitting  and  delivering  messages,' 
approved  February  20,  1901  (Stet  S.  C.  vol. 
23,  p.  748),  which  act  is  the  foundation  of 
the  cause  of  action  based  on  negligent  tort, 
is,  if  construed  as  applicable  to  the  message 
in  this  case,  unconstitutional  and  void,  in 
contravention  of  three  parts  of  the  federal 
Constitution,  to  wit;  (a)  Article  1,  i  8,  subd. 
3,  of  the  Constitution  of  the  United  States, 
conferring  on  Congress  power  to  regulate 
commerce  among  the  several  states,  and  (b) 
article  1,  *  8»  subd.  17,  of  the  Constitution 
of  the  United  States,  conferring  power  on 
Congress  to  exercise  exclusive  legislation  in 
all  cases  whatsoever  over  the  District  of 
Columbia,  and  (c)  that  part  of  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States  which  provides  that  no  state 
shall  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws. 

"(5)  That  his  honor,  the  presiding  judge, 
erred  in  refusing  to  charge  the  eleventh  re- 
quest of  the  defendant,  which  was  as  fol- 
lows: That  the  measure  of  damages  is  gov- 
erned in  this  case  by  the  law  of  the  District 
of  Columbia,  where  the  tort  was  committed ; 
and  under  the  law  of  that  state  any  mental 
anguish  which  does  not  proceed  from  or 
accompany  physical  injury  is  not  an  element 
of  damage,  and  cannot  be  recovered.  The 
jury  is  therefore  instructed  that  the  plaintiff 
cannot  recover  damages  in  this  case  for  the 
mental  anguish  she  claims  to  have  suffered 
In  not  seeing  her  dead  sister's  face  and  at- 
tending her  funeral.' 

"(6)  That  his  honor,  the  presiding  judge, 
erred  in  refusing  to  charge  the  request  of 
the  defendant,  numbered  11a,  which  was  as 
follows:  'If  the  jury  find  from  the  evidence 
that  the  sole  default  of  the  defendant  oc- 
curred in  the  District  of  Columbia,  and  that 
there  was  no  breach  of  duty  anywhere  else, 
then  the  jury  are  instructed  to  bring  In  a 
verdict  for  the  defendant,  as  far  as  compen- 
satory damages  for  mental  anguish  are  con- 
cerned.' 

"(7)  That  his  honor,  the  presiding  Judge, 
erred  in  refusing  to  charge  the  fourteenth 
requeat  of  the  defendant,  which  was  as  fol- 
lows: 'Unless  the  plaintiffs  have  proved  by 
a  preponderance  of  the  evidence  that  there 
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was  some  default  or  breach  of  duty  on  the 
part  of  the  defendant  within  the  territorial 
limits  of  the  state  of  South  Carolina,  there 
can  be  no  recovery  of  damages  for  mental 
anguish,  because  the  statute  allowing  such 
damages,  if  construed  as  authorizing  recov- 
ery therefor  where  the  plaintiff  has  not 
proved  a  default  within  the  state,  would  be 
unconstitutional  and  void  as  in  contraven- 
tion of  article  1,  i  8,  subd.  8,  of  the  federal 
Constitution,  conferring  on  Congress  power 
to  regulate  commerce  among  the  several 
states;  and  also  of  article  1,  i  8,  subd.  17, 
thereof,  conferring  power  on  Congress  to 
exercise  exclusive  legislation  over  the  Dis- 
trict of  Columbia.' 

"(8)  That  his  honor,  the  presiding  judge, 
erred  in  refusing  to  charge  the  fifteenth  re- 
quest of  the  defendant,  which  was  as  fol- 
lows: If  the  jury  find  from  the  testimony 
that  there  has  been  no  default  or  breach  of 
duty  in  the  state  of  South  Carolina,  and  that 
such  default  or  breach  occurred  without  the 
state  of  South  Carolina  and  in  the  District 
of  Columbia,  there  can  be  no  recovery  of 
damages  for  maital  anguish ;  for  the  mental 
anguish  statutes  upon  which  such  recovery 
depends,  if  construed  as  authorizing  a  re- 
covery under  such  circumstances,  would  be 
unconstitutional  and  void  as  In  contraven- 
tion of  article  1,  (  8,  subd.  3,  of  the  Consti- 
tution of  the  United  States,  conferring  on 
Congress  power  to  regulate  commerce  among 
the  several  states,  and  also  of  article  1,  I  8, 
subd.  17,  thereof,  conferring  power  on  Con- 
gress to  exercise  exclusive  legislation  in  all 
cases  whatsoever  over  the  District  of  Colum- 
bia.' 

"(9)  That  his  honor,  the  presiding  judge, 
erred  in  refusing  to  charge  the  sixteenth 
request  of  the  defendant,  which  was  as  fol- 
lows: If  the  jury  find  that  there  was  no 
default  or  breach  of  duty  within  this  state, 
there  can  be  no  recovery  of  damages  for 
mental  anguish,  as  the  mental  anguish  stat- 
ute, if  construed  as  applying  to  and  author- 
izing recovery  of  damages  for  mental  an- 
guish under  the  circumstances  of  this  case, 
would  be  unconstitutional  and  void  as  in 
contravention  of  that  part  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States  which  provides  that  no  state  shall 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.' 

"(10)  That  his  honor,  the  presiding  Judge, 
erred  in  charging  the  jury  that  the  defend- 
ant telegraph  company  is  liable  for  what  it 
did  under  the  laws  of  the  state  of  South 
Carolina,  and -Its  right  and  remedies  are  un- 
der the  laws  of  that  state,  irrespective  of 
Where  the  act  of  negligence  may  have  oc- 
curred." 

Mitchell  ft  Smith,  of  Charleston,  for  ap- 
pellant Logan  &  Grace,  of  Charleston,  for 
respondentOb 


6ART,  C.  J.  This  Is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff  Rosa  Brown  throng  the  wrongful 
acts  of  the  defendant  In  failing  to  deliver 
the  following  telegram:  "Summerville,  S.  C, 
January  22,  190a  Mrs.  W.  M.  Brown,  No. 
72  Canal  St,  S.  W.,  Washington,  D.  C  Come 
at  once.  Your  sister  died  this  morning. 
Frederlka  Alsten." 

The  Jury  rendered  a  verdict  In  favor  of 
the  plaintiff  for  $750  for  negligence,  thus 
eliminating  the  question  as  to  the  right  of 
the  plaintiff  to  recover  punitive  damages. 

The  appeal  is  from  the  refusal  of  Ms 
honor,  the  presiding  Judge,  to  grant  the  mo- 
tion for  nonsuit,  and  the  direction  of  a  ver- 
dict^ also  from  his  refusal  to  diarge  cer- 
tain requests,  and  from  certain  parts  of  his 
charge,  alleged  to  be  erroneous. 

This  is  the  second  appeal  in  this  case; 
the  first  being  reported  in  85  S.  C.  4d5,  07 
S.  B.  146,  137  Am.  St  Bep.  914.  The  ap- 
pellant's exception  will  be  incorporated  in 
the  report  of  the  case. 

[1]  The  first  exception  cannot  be  sustain- 
ed, for  the  reason  that,  even  if  the  testimony 
therein  mentioned  was  iounaterial  and  ir- 
relevant, the  appellant  has  failed  to  show 
that  it  was  prejudicial  to  its  rights.  The 
second  exception  was  withdrawn. 

[21  All  the  other  questions  presented  by 
the  exceptions  herein  were  involved  upon 
the  former  appeal,  and  were  determined  ad- 
versely to  the  contention  of  the  appellant 
They  are  therefore  subject  to  the  doctrine 
of  res  adjudicata,  and,  even  if  the  rulings 
then  made  were  erroneous,  they .  could  not 
be  corrected  in  this  case.  Jones  t*  Bailway, 
65  S.  C.  410,  48  S.  B.  884. 

These  questions  were  also  presented  up- 
on a  petition  for  a  rehearing  on  the  former 
appeal  in  this  case,  but  were  again  decided 
against  the  petitioner,  and  the  petition  dis- 
missed. Again,  they  were  afitomed  In  the 
case  of  Heath  v.  Telegraph  Co.,  87  S.  C.  219, 
69  S.  B.  283,  and  still  again  in  the  case  of 
Boyd  ▼.  Telegraph  Co.,  88  S.  C.  518,  71  S. 
B.  28.  In  the  last-mentioned  case,  the  court 
had  under  consideration  the  question  wheth- 
er the  addressee  of  a  telegram,  in  a  state 
which  has  not  a  mental  anguish  statute,  has 
the  right  of  recovery  in  this  state  for  de- 
lay in  delivering  a  message  sent  from  this 
state  to  that,  without  reference  to  where 
the  delay  occurred,  and  ruled  that  he  did 
have  such  right  In  reversing  the  circuit 
judge,  this  court  merely  said:  "This  question 
has  undergone  judicial  investigation  so  re- 
cently that  we  deem  it  only  necessary  to  cite 
the  cases  of  Browil  ▼.  Telegraph  Co.,  85  S. 
G.  495,  67  S.  B.  146,  137  Am.  St  Bep.  914, 
and  Heath  v.  Telegraph  Co.,  87  S.  a  219, 
69  S.  B.  283,  to  show  that  the  exceptions 
raising  this  question  must  be  sustained." 
j  These  exceptions  are  therefore  overruled. 
1     Judgment  affirmed. 
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TOLAB  et  aL  ▼.  MAHION  OOUNTY  LUM- 
BER CO.  t 

(Supreme  Court  of  South  Carolina.    Aug.  26, 

1912.) 

1.  Infants  <§80*)--CoNyBTANGES—RATiFiOA.- 

TION— PrIORITT. 

Mortgages  ratified  and  executed  after  one 
became  of  age  are  superior  to  a  deed  made 
during  his  minority,  but  not  ratified  until  after 
a  ratification  and  execution  of  such  mortgages. 
[Ed.  Note.-*For  other  cases,  see  Infants, 
Cent.  Dig.  {{  41-49,  54,  55;   Dec  Dig.  |  30.*] 

2.  Infants  <{  30*)— Convbyances— Ratifioa- 
TiON— Pbioeitt. 

A  minor's  deed  to  the  timber  on  land  is 
only  inconsistent  with  mortgages  covering  the 
whole  estate,  executed  and  ratified  after  he 
became  of  age,  but  before  ratification  of  the 
deed,  so  far  as  the  timber  is  concerned. 

[Ed.  Note.— For  other  cases,  see  Infants. 
Cent  Dig.  H  41-^9,  54,  55;   Dec  Dig.  |  30.*] 

3.  Infants  (1 30*)— Conveyances— Ratifica- 
tion. 

A  conveyance  made  by  an  infant  may  be 

ratified  on  his  reaching  his  majority,  subject 

to  mortgages  previously  executed  and  ratified. 

[Ed.    Note. — For    other    cases,    see    Infants, 

€ent  Dig.  ||  41-49,  54,  55;    Dec  Dig.  |  30.*] 

4.  Infants  (1 30*)— Con VETANCBS— Ratifica- 
tion. 

An  infant's  deed,  ratified  after  reaching 
his  maJoritj^,  is  superior  to  the  title  of  per- 
sons claiming  under  a  deed  executed  after 
such  ratification,  of  which  the  subsequent 
grantee  had  notice. 

[Ed.  Note.— For  other  eases,  see  Infants, 
Cent  Dig.  H  41-49,  54,  65;   Dec  Dig.  (  30.*] 

0.  Afpeai*  and  Bhbob    (I  1177*)— Disposi- 
tion—Remand. 

An  action  involving  title  under  a  deed  to 
timber,  giving  the  grantee  10  years  in  which 
to  cut  the  timber,  dating  from  commencement 
to  cut,  and  providing  that,  if  at  the  end  of 
that  time  the  timber  should  not  be  removed,  he 
might  have  10  years  longer  by  paying  6  per 
cent,  of  the  purchase  price,  should  be  remand- 
ed, for  the  purpose  of  enabling  the  parties  to 
introduce  evidence  upon  an  issue  as  to  wheth- 
er a  reasonable  time  had  elapsed  for  removal 
of  the  timber,  where  the  trial  court  erroneous- 
ly deemed  it  had  no  right  to  require  removal 
-within  any  time  other  than  that  fixed  by  the 
deed. 

[Sd.  Note.— For  other  cases,  see  Appeal  and 
Srror.  Cent.  Dig.  §i  4597-4604,  460&-4610; 
Dec  Dig.  i  1177.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dillon  County;  S.  W.  G.  Shlpp,  Judge. 

'To  be  officially  reported." 

Controversy,  without  action,  between  J. 
J.  Tolar  and  another  and  the  Marion  Coun- 
ty Lumber  Company.  From  the  Judgment, 
plalntiflfs  appeal.    Remanded. 

Montgomery  &  Ude  and  Henry  Buck,  all 
of  Marlon,  for  appellants.  Wlllcox  &  Will- 
cox,  of  Florence,  and  M.  C.  Woods,  of  Marl- 
on, for  respondent 

GARY,  C.  J.  This  is  a  controversy  with- 
out action. 

The  facts,  as  agreed  upon  by  the  parties, 
are  set  out  in  the  record. 


The  issue  submitted  to  the  court  was: 
"Who  has  superior  title  to  the  timber  on  the 
two  tracts  of  land  hereinbefore  described, 
plaintiffs  or  defendant?"  And  that  issue  In- 
volves the  law  as  to  the  manner  in  wMcb 
the  contracts  of  an  infant  must  be  ratified 
after  attaining  his  majority. 

[1,2]  It  appears  from  the  agreed  state- 
ment of  facts  that  Ashton  L.  Berry  was 
born  on  the  1st  of  March,  1881,  and  there- 
fore attained  bis  majority  on  the  1st  of 
March,  1902;  that  Sarah  A.  Berry  and  Ash- 
ton L.  Berry  conv^ed  the  timber  on  the  two 
tracts  of  land  described  in  the  record,  to 
the  Cape  Fear  Lumber  Company  on  the  0th 
of  February,  1809,  and  that  the  deed  of  con- 
veyance was  dnly  recorded;  that  Sarah  A. 
Berry  and  Ashton  L.  Berry  executed  a  mort- 
gage on  one  of  said  tracts  of  land  to  certain 
parties  on  the  26th  of  July,  1800,  which  was 
duly  recorded  on  the  4th  of  August,  1809, 
and  transferred  to  C.  L.  Willis  on  the  3d  of 
October,  1000;  that  Ashton  L.  Berry  made 
the  following  indorsement  on  said  mortgage 
on  the  4th  of  March,  1002,  '*I  hereby  indorse 
the  within  paper  as  just  and  correct;"  that 
Sarah  A.  Berry  and  Ashton  L.  Berry  execut 
ed  a  mortgage  on  the  oth^  tract  of  land  to 
C.  L.  WiUis  on  the  10th  of  December,  1000, 
which  was  duly  recorded;  that  Ashton  L. 
Berry  made  the  following  indorsement  on 
said  mortgage  on  the  4th  of  March,  1002, 
"I  hereby  indorse  the  foregoing  paper  as 
correct;"  that  Sarah  A.  Berry  and  Ashton 
L.  Beri7  executed  another  mortgage  to  C.  L. 
Willis  on  both  tracts  of  land  on  the  4th  of 
March,  1002;  that  Ashton  L.  Berry,  on  the 
11th  of  December,  1002,  ratified  and  con- 
firmed his  deed  of  conveyance,  which  he 
had  made  to  Cape  Fear  Lumber  Company 
on  the  0th  of  February,  1800;  that  on  the 
12th  of  December,  1008,  Sarah  A.  Berry,  and 
Ashton  L.  Berry  conveyed  both  tracts  of 
land  to  C.  L.  Willis  in  fee,  and  the  deed 

was  duly  recorded;   that  on  the day 

of  August,  1004,  the  Cape  Fear  Lumber  Com- 
pany conveyed  said  timber  to  the  defendant, 
Marion  County  Lumber  Company;  that  C. 
L.  Willis  and  his  wife  conveyed  the  timber 
on  said  lands  to  the  plaintiffs  on  the  1st  of 
June,  1906. 

In  the  case  of  Norrls  v,  Vance,  8  Rich. 
164,  the  court  uses  this  language:  "Accord- 
ing to  the  decision  in  the  case  of  Norrls  v. 
Wait,  2  Rich.  148  [44  Am.  Dec.  283],  and 
other  authorities,  this  court  is  satisfied  that 
to  show  a  confirmation  of  an  infant's  con- 
tract, there  must  be,  after  he  attains  matu> 
rity,  and  with  a  full  knowledge  of  his  rights, 
one  of  these  three  things,  viz:  (1)  Acquies- 
cence, from  which  assent  may  be  fairly  In- 
ferred; (2)  an  adequate  benefit  enjoyed, 
which  has  grown,  directly  or  indirectly,  out 
of  the  contract;  (3)  some  direct  act  of  «s- 
press  assent" 

There  are  exhaustive  notes  to  the  <^$es  of 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Iirlet^ 
75  S.E#. 35  t  Rehearing  denied  December  9,  1912. 
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Shreeves  t.  Caldwell,  8  Ann.  Oas.  692,  and 
Craig  V.  Van  Bebber,  100  Mo.  584,  13  S.  W. 
906,  18  Am.  St  Bep.  569,  which  discuss  this 
subject  in  every  aspect.  The  contract  of  an 
infant,  except  for  necessaries,  is  voidable, 
and  is  without  force  and  effect  until  ratified 
by  the  infant  after  he  becomes  of  age.  Ihley 
V.  Padgett,  27  S.  C.  300.  3  S.  E.  468. 

If  an  infant  executes  a  deed  of  convey- 
ance, and,  after  attaining  his  majority,  ex- 
ecutes another  deed  or  mortgage  embracing 
the  same  land,  the  first  deed  will  thereby  be 
rendered  as  ineffectual  as  if  it  had  never 
been  made,  for  the  reason  that  it  is  incon- 
sistent with  the  second  deed  or  mortgage, 
and  was  without  vitality  until  confirmed  in 
some  way  after  the  grantor  ceased  to  labor 
under  the  disability  of  infancy.  Therefore, 
when  Ashton  L.  Berry,  on  the  4th  of  March, 
1902,  ratified  the  two  mortgages  executed  by 
him  during  his  minority,  and  also  ^executed 
a  third  mortgage  on  that  day,  the  lien  of 
these  respective  mortgages  became  para- 
mount to  the  rights  of  the  Cape  Fear  Lum- 
ber Company,  under  its  deed,  dated  the  9th 
of  February,  1899;  and  such  lien  was  not 
subject  to  be  divested  or  rendered  less  ef- 
fectual by  the  subject  ratification  of  the  deed 
of  conveyance  to  the  Cape  Fear  Lumber 
Company,  which  took  place  on  the  11th  of 
December,  1902.  While  it  is  true  Ashton  L. 
Berry  could  do  no  act,  after  ratifying  the  two 
mortgages  and  executing  a  third,  that  would 
render  said  mortgages  less  effective,  never- 
theless there  are  facts  In  this  case  by  which 
Ashton  L.  Berry  had  the  power  to  ratify 
the  deed  to  the  Cape  Fear  Lumber  Company, 
subject  to  the  lien  of  said  mortgages.  The 
reason  why  a  subsequent  deed  or  mortgage 
disaffirms  a  deed  made  during  infancy  is 
because  they  are  inconsistent  A  subsequent 
mortgage  is  inconsistent  with  a  prior  deed, 
for  the  reason  that  if  the  deed  should  be 
considered  as  of  force,  there  would  be  no 
power  left  in  the  grantor  to  make  a  valid 
mortgage.  When,  however,  the  deed  executed 
during  minority  did  not  purport  to  cover  all 
the  land  embraced  within  the  mortgages,  it 
cannot  be  said  that  they  are  wholly  incon- 
sistent.   ■ 

[3]  In  the  case  under  consideration,  the 
deed  to  the  Cape  Fear  Lumber  Company 
did  not  purport  to  convey  all  the  land,  but 
only  the  timber  thereon.  Therefore  the  deed 
and  the  mortgages  were  only  inconsistent  to 
the  extent  that  the  mortgages  had  a  prior 
lien,  but  which,  after  its  enforcement  by 
sale  of  the  property,  might  leave  the  rights 
of  the  grantee  unaffected  to  any  great  ex- 
tent When  Ashton  L.  Berry  ratified  the 
mortgages,  he  took  no  other  action  tending 
to  show  an  iutention  to  repudiate  the  deed; 
and  we  see  no  reason  why  he  could  not 
thereafter  ratify  it,  subject,  of  course,  to  the 
lien  of  the  mortgages. 

[4]  When  Sarah  A.  Berry  and  Ashton  L. 


Berry  conveyed  the  two  tracts  of  land  to  C. 
L.  Willis,  he  knew  that  Ashton  L.  Berry  had 
previously  ratified  the  deed  executed  in  fa- 
vor of  the  Cape  Fear  Lumber  Company;  in 
fact,  the  instrument  of  writing,  expressly 
confirming  the  deed  made  to  said  company 
on  the  9th  of  February,  1899,  was  sent  to 
him,  and  was  then  in  his  possession.  The 
ratification  of  said  deed  created  vested 
rights  in  the  Cape  Fear  Lumber  Company, 
which  could  not  be  divested  by  a  subsequent 
deed.  Therefore  the  title  of  the  said  com- 
pany was  paramount  to  that  of  0.  L.  Wil- 
lis, and  likewise  to  the  title  of  the  plaintiffs, 
as  the  deed  of  conveyance  to  them  by  C.  L. 
Willis  did  not  invest  them  with  rights  su- 
perior to  those  of  C.  L.  Willis.  This  la 
shown  by  the  following  statement,  which  ap- 
pears Id  the  record:  "Willis  told  J.  J.  Tolar, 
the  partner  who  conducted  the  negotiations 
for  his  firm,  that  A.  L.  Berry  was  a  minor 
at  the  time  of  the  deed  made  by  him  to 
Cape  Fear  Lumber  Company,  and  In  corrob- 
oration of  his  statement  produced,  or  of- 
fered to  produce,  and  showed  to  Tolar,  or 
offered  to  show  to  him,  the  confirmation 
above  referred  to,"  etc. 

[6]  The  next  assignment  of  error  is  as  fol- 
lows: "Because  his  honor  erred,  it  is  re- 
spectfully submitted,  in  holding  that  under 
the  conveyance  herein  the  defendant,  Marion 
County  Lumber  Company,  as  grantee  of  the 
Cape  Fear  Lumber  Qompany,  took  an  estate 
in  fee  simple;  it  being  respectfully  submit- 
ted that  by  a  proper  construction  of  said 
conveyance  it  imposed  upon  the  grantee  and 
the  defendant  herein,  as  its  successor,  the 
duty  of  cutting  and  removal  of  said  timber 
within  a  reasonable  time." 

The  respondent's  attorneys,  In  their  argu- 
ment, concede  that  under  the  cases  of  Flag- 
ler V.  Railway,  89  S.  C.  328,  71  S.  B.  849, 
McClary  v.  Railway,  90  S.  C.  153,  72  S.  E. 
145,  and  A.  C.  L.  Corporation  v.  Litchfield, 
90  S.  C.  363,  73  S.  EI  182,  728,  the  construc- 
tion of  said  deed  by  bis  honor,  the  circuit 
Judge,  was  erroneous. 

The  sixth  and  seventh  exceptions,  which 
are  as  follows,  will  be  considered  together: 

"Because  his  honor  erred,  it  is  respect- 
fully submitted,  in  not  holding  that  more 
than  a  reasonable  time  in  which  to  cut  and 
remove  said  timber  had  elapsed  before  the 
commencement  of  this  action,  and  that  there- 
fore the  timber  had  revested  and  reverted  in 
plaintiffs,  as  the  successors  in  interest  of  G. 
L.  Willis. 

"Because,  If  the  agreed  statement  of  facts 
does  not  show  the  facts 'and  circumstances 
surrounding  the  parties  at  the  time  of  the 
execution  of  the  timber  deed  sufficiently  for 
the  court  to  pass  on  the  question  of  whether 
or  not  a  reasonable  time  had  elapsed  in 
which  to  commence,  to  cut  and  remove  the 
said  timber,  his  honor  erred,  it  is  respectfully 
submitted*  in  not  remanding  the  case,  or  tak- 


s.o^ 


STATE  T.  MoMASTSB 


547 


ing  testimony  to  fnlly  determine  these  facts; 
it  being  respectfully  submitted  that,  this  ac- 
tion being  in  the  nature  of  a  suit  in  equity, 
the  court  should  be  fully  advised  of  all  the 
facts  before  attempting  to  pass  judgment" 

The  ruling  of  his  honor,  the  circuit  Judge, 
in  this  regard,  is  as  follows:  "It  was  con- 
tended by  plaintiffs  that  the  deed  under 
which  defendant  claims,  when  properly  con- 
strued, bound  the  defendant  to  remove  the 
timber  within  a  reasonable  time.  This  deed 
undoubtedly  conveys  the  timber  in  fee  sim- 
ple. By  a  stipulation  or  provision  contained 
in  the  deed,  the  defendant  was  to  have  10 
years  from  the  time  it  commenced  to  cut  the 
timber  in  which  to  cut  and  remove  same, 
and,  if  at  the  end  of  that  time  it  has  not 
removed  said  timber,  then,  by  a  payment  of 
6  per  cent  upon  the  purchase  price,  it  was 
to  have  10  years  longer  to  remove  same. 
Whatever  may  be  my  personal  views  as  to 
the  propriety  of  sustaining  a  contract  of  this 
character,  I  am  constrained  to  hold,  under 
the  doctrine  laid  down  In  the  cases  of 
Knotts  V.  Hydrick,  12  Rich.  314,  and  Wilson 
V.  Alderman,  80  S.  C.  106,  61  S.  B.  217,  128 
Am.  St  Rep.  865,  that  defendant's  grantors 
received  title  to  the  timber  in  question  in  fee 
simple,  and  that  I  have  no  right  to  hold  de- 
fendant to  be  required  to  remove  this  timber 
within  a  reasonable  time,  or  ■  within  any 
time,  except  that  which  is  provided  for  by 
the  terms  of  the  deed  itself.  I  may  add 
that,  even  if  I  did  not  regard  myself  bound 
by  these  decisions  to  give  effect  to  the  deed 
according  to  its  terms,  yet  there  is  nothing 
from  which  I  could  ascertain  whether  or  not 
a  reasonable  time  for  the  removal  of  the 
timber  in  question  has  expired.  The  agreed 
statement  of  facts  would  seem  to  Indicate 
that  a  reasonable  time  had  not  expired." 

The  circuit  judge  did  not  consider  it  nec- 
essary to  decide  the  question  whether  the 
grantee  had  commenced  ta  cut  and  remove 
the  timber  within  a  reasonable  time,  as  the 
case  of  Flagler  v.  Railway,  89  S.  C.  328,  71 
S.  B.  849,  and  the  other  cases  hereinbefore 
mentioned,  had  not  then  been  decided. 

He  states  that  there  is  nothing  from  which 
he  could  ascertain  whether  a  reasonable  time 
had  elapsed,  and  merely  remarked  that  the 
agreed  statement  would  seem  to  indicate  that 
a  reasonable  time  had  not  expired.  EHirther- 
more,  it  does  not  appear  from  the  agreed 
statement  of  facts  whether  the  burden  of 
proof  rested  upon  the  plaintiffs  or  the  de- 
fendants. 

Under  these  circumstances,  justice  and 
equity  demand  that  the  case  should  be  re- 
manded, for  the  purpose  of  enabling  the  par- 
ties to  introduce  testimony  upon  this  issue. 

Judgment  modified. 

HYDRICK,  WATTS,  and  FRASBR,  JJ., 
concur.    WOODS,  J.,  disqualified. 


(tt  a.  0.  824) 

STATE  ex  reL  MUTUAL  BEN.  LIFE  INS. 
CO.  V.  McMASTER,  Ins.  Com'r. 

(Supreme  Court  of  South  Carolina.    Aug.  26, 

1912.) 

Insubance   (§  11*)— Life  Insubakce— Cib- 
cuLABS— -Right  to  Issue. 

Act  Feb.  27,  1908  (25  St  at  Large,  p. 
1110),  which  prohibits  a  life  insurance  com- 
pany from  issuing  circulars  misrepresenting 
the  benefits  promised  by  policies,  etc.,  author- 
izes the  Insurance  Commissioner  to  refuse 
permission  to  circulate  a  pamphlet  containing 
statements  which  unreasonably  ^  assume  thai 
there  will  be  no  decrease  in  dividends  from 
a  scale  based  on  a  particular  year,  during  which 
there  was  a  considerable  increase  in  dividends 
over  any  previous  year. 

[Ed.  Note.—For  other  cases,  see  Insurance, 
Dec  Dig.  I  11.*] 
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•To  be  officially  reported." 

Mandamus  proceeding  by  the  State,  on  re- 
lation of  the  Mutual  Benefit  Life  Insurance 
Company,  against  Fitz  Hugh  McMaster,  .In- 
surance CSommlssloner.    Petition  dismissed. 

T.  Moultrie  Mordecai,  of  Charleston,  for 
petitioner.  J.  Fraser  Lyon,  Atty.  Gen.,  for 
respondent 

GARY,  C.  J.  This  is  an  application  to 
the  court.  In  the  exercise  of  its  original  Ju- 
risdiction, for  a  writ  of  mandamus,  re- 
quiring the  respondent  to  grant  to  the  pe- 
titioner permission  to  circulate  a  certain 
pamphlet,  which  the  respondent  had  ruled 
was  in  violation  of  law.  The  pamphlet  is 
entitled  *'The  Accelerative  Endowment  Plan." 

The  respondent  does  not  object  to  all  the 
provisions  thereof,  but  only  to  those  on 
pages  14,  15,  and  16,  which  are  as  follows  : 

Page  14:  "The  company  does  not  publish 
any  'estimates'  of  future  dividends.  Such 
dividends  are  necessarily  contingent  upon  ex- 
isting business  conditions,  and  their  amount 
cannot  be  predicated  or  ascertained  in  ad- 
vance. For  purposes  of  illustration,  how- 
ever, it  has  computed  the  final  results  of 
various  policies  at  certain  ages,  based  upon 
the  aaaumption  that  the  oompany^a  present 
dividend  scale  shall  he  maintained  without 
change  and  that  all  dividends  upon  the  poli- 
cies in  question  will  be  applied  upon  the  ac- 
celerative endowment  plan.  Any  change  in 
the  company's  dividend  scale  will  correspond* 
Ingly  affect  the  results  shown  on  the  follow- 
ing pages." 

Page  15 :  "Illustrations  of  the  accelerative 
endowment  plan  (not  guaranteed)  showing 
the  age  at  which  policy  may  be  converted 
into  a  paid-up  participating  policy  for  $10,- 
000  payable  at  the  same  time  as  original 
policy  and  cash  payable  at  such  age.  Based 
on  dividends  payable  in  1912  on  3  per  cent 
reserve  policies  for  $10,000.  Any  change  in 
the  dividend  scale  will  correspondingly  af- 
fect the  results. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  R^'r  Indexes 
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Age  mi  Ifl8U«. 

a 

25 

to 

86 

40 

46 

60 

66 

m 

66 

Ordlnarr  Life.. 

48 

8145 

61 

$127 

56 

1206 

68 

112 

62 

8214 

66 

8  69 

69 

8491 

72 

84S5 

75   8531 

78 

8  684 

Life,  10  Prem's. 

30 

190 

84 

195 

89 

204 

44 

222 

49 

249 

64 

294 

69 

873 

64 

509 

69 

745 

74 

1.208 

Life.  15  Prem'B. 

84 

861 

88 

875 

43 

401 

48 

441 

63 

510 

57 

2 

62 

96 

67 

292 

72 

718 

76 

424 

Life,  20  Prem's. 

37 

902 

41 

316 

46 

344 

51 

401 

66 

10 

60 

107 

65 

819 

69 

22 

74 

750 

n 

66 

End't,  20  Tears 

37 

233 

41 

257 

46 

296 

51 

862 

66 

478 

61 

661 

66 

246 

70 

780 

74 

716 

Bnd't,  25  Tean 

40 

884 

44 

416 

49 

480 

53 

76 

68 

226 

63 

499 

67 

836 

71 

m 

End't,  80  Tears 

42 

248 

46 

294 

61 

886 

66 

95 

60 

825 

64 

219 

68 

279 

End't  35  Tears 

44 

284 

48 

366 

52 

107 

57 

816 

61 

288 

66 

819 

End't,  40  Tears 

45 

m 

49 

207 

58 

85 

59 

321 

62 

879 

End't,  46  Tears 

46 

76 

60 

204 

54 

107 

68 

119 

Bnd't  50  Tears 

17 

126 

50 

000 

66 

288 

Page  16:  "Illastratioiia  of  the  acceleratlve 
endowment  plan  (not  guaranteed)  showing 
the  age  at  which  policy  will  ultimately  be 
payable  as  an  endowment  and  amount  pay- 
able at  such  age  if  paid-up  option  be  not 
accepted.  Based  on  dividends  payable  in 
1912  on  3  per  cent  reserve  policies  for 
110,000.  Any  change  in  the  dividend  scale 
will'  correspondingly  affect  the  results. 


years.  The  time  has  oome  when.  It  is  be- 
lieved, the  company  is  Jostifled  in  adopting 
a  new  dividend  scale,  which  will  be  applied 
to  the  dividends  of  1012.  The  new  scale  re- 
sults in  a  considerable  increase  in  the  divi- 
dends, on  all  but  a  few  polides."  Indeed^ 
the  written  argument  of  the  petitioner's  at- 
torneys shows  that  these  allegations  are  ad* 
mltted. 


Age  at  Issue. 

n 

26 

80 

86 

40 

46 

60 

66 

60 

66 

8 

8 

8 

8 

8 

$ 

1 

8 

1 

1 

Ordlnarx  Life.... 

58 

10,449 

60 

10.444 

62 

10,118 

66 

10,652 

67 

10,280 

69 

10,005 

72 

10,676 

74 

10,255 

77 

tl,000 

79 

10.81f 

Life,  10  Prem's... 

50 

10,238 

52 

10,077 

55 

10,146 

58 

10,263 

61 

10,410 

63 

10,097 

66 

10,881 

68 

10,000 

71 

10,196 

75 

10,977 

Life,  16  Prem's... 

51 

10,428 

53 

10.265 

66 

10,361 

59 

10,479 

61 

10,164 

64 

10.356 

66 

10,093 

70 

10.859 

74 

11,124 

77 

10,09» 

Life.  20  Prem's... 

61 

10,124 

44 

10.454 

56 

10.073 

69 

10,222 

62 

10,403 

65 

10.630 

68 

10,061 

72:10.481 

75 

10,000 

79 

ttua 

End't  20  Tears.. 

38 

10,003 

42 

10.032 

47 

10,081 

52 

10.166 

67 

10,307 

62 

10.540 

67 

10,963 

71 

10.694 

76 

10,606 

Bnd't  25  Tears.. 

42 

10,860 

46 

10.389 

61 

10.494 

66 

10.667 

60 

10.073 

66 

10,617 

69 

10.334 

78 

10,671 

Bnd't  80  Tears.. 

46 

10,066 

49 

10,148 

64 

10,319 

59 

10.622 

63 

10,292 

67 

10.249 

71 

10.687 

Bnd't  86  Tears.. 

48 

10,008 

62 

10,166 

67 

10.462 

61 

10,220 

65 

10,271 

69 

10,789 

Bnd't  40  Tears.. 

51 

10.160 

56 

10,480 

59 

10,248 

63 

10.355 

66 

10.086 

End't  46  Tears.. 

64 

10,591 

57 

10,365 

61 

10,498 

64 

10,291 

End't  50  Tears.. 

55 

10,008 

58 

10.027 

62 

10,516 

The  respondent  alleges  "that  the  said 
pamphlet  is  wholly  an  estimate;  that  it  is 
based  upon  the  dividend  scale  of  the  year 
1912,  which  is  greater  than  that  of  any 
year  since  1900;  that  representations  and 
estimates  contained  in  said  pamphlet  are  not 
based  upon  the  average  earnings  of  the 
petitioner,  or  upon  the  said  company^s  ex- 
perience for  a  number  of  years,  sufficient 
to  enable  it  to  state  what  will  be  the  amount 
of  dividends  and  other  benefits  which  will  be 
received  by  policy  holders  in  future  years, 
or  the  value  of  the  policies  at  any  definite 
time  in  the  future."  The  respondent  also  al- 
leges "that  it  is  contrary  to  the  public  inter- 
est to  allow  the  petitioner  to  circulate  the 
pamphlet  referred  to  in  the  petition,  and 
that  said  pamphlet  is  misleading  to  the  pub- 
Uc." 

As  a  part  of  his  return,  the  respondent  re- 
lied upon  a  circular  letter,  issued  by  the 
president  of  the  petitioner  to  its  agents  No- 
vember 25,  1911,  which  contains  the  follow- 
ing statements:  "The  company's  present  divi- 
dend scaler  with  certain  modifications,  which 
were  first  made  applicable  to  the  dividends 
of  1910,  was  adopted  for  the  dividends  of 
1900,  and  has  accordingly  been  in  use  12 


The  act  of  1912  (page  768)  provides  "that 
any  order,  ruling  or  decision  of  the  Insur- 
ance Ck>mmis8ioner,  in  all  matters  either  of 
law  or  discretion,  within  the  Jurisdiction  of 
his  department,  shall  be  subject  to  review  by 
certiorari  or  mandamus  proceedings,  before 
any  circuit  judge  or  justice  of  the  Supreme 
Court,  which  may  be  held  at  chambers  or  in 
open  court,  upon  thirty  days  notice  to  the 
Insurance  Ck>mmissioner." 

The  act  of  1910  (page  772)  contains  the 
provision  that,  "before  granting  a  certificate 
of  authority,  to  do  business  in  this  state,  to 
any  company,  the  Insurance  Commissioner 
shall  be  satisfied,  by  proper  evidence,  that 
such  applicant  for  license  is  duly  qualified  to 
do  business  under  the  laws  of  this  state; 
that  it  is  safe  and  solvent ;  that  its  dealings 
are  fair  and  equitable;  and  that  it  conducts 
its  business  in  a  manner  not  contrary  to 
the  public  Interesta" 

The  act  of  1908  (page  1110)  provides  that 
"no  life  insurance  company  doing  business 
in  this  state^  and  no  officer,  director  or  agent 
thereof,  shall  issue  or  circulate,  or  cause  or 
permit  to  be  issued  or  circulated,  any  esti- 
mate, illustration,  circular,  or  statnnent  of 
any  sort,  misrepresenting  the  terms  of  any 
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policy  Issued  by  lt»  or  the  benefits  or  adran* 
tages  promised  thereby,  or  tbe  dividends  or 
shares  or  snrplns  to  be  received  thereon, 
or  shall  use  any  name  or  title  of  any  policy 
or  class  of  policies,  misrepresenting  the  na* 
tore  thereof." 

The  question  raised  by  the  pleadings  Is 
whether  the  petitioner  Is  Issuing  or  circulat- 
ing an  estimate,  Illustration,  circular,  or 
statement  misrepresenting  the  benefits  or  ad* 
vantages  promised  by  the  policy,  or  the  divi- 
dends or  shares  of  surplus  to  be  received 
thereon. 

The  petitioner's  attorneys.  In  their  writ- 
ten argument,  say:  "The  statem^its  made  In 
the  leafiet  complained  of  are  based  entirely 
and  solely  upon  data  which  the  Commission- 
er of  South  Carolina  requires  the  company 
to  file  with  him  as  a  part  of  Its  annual  re- 
turn, and  such  data  Is  a  part  of  the  public 
records  of  his  office."  The  proposition  for 
which  the  petitioner  contends  Is  not  tenable, 
for  the  reason  that  the  statement  In  the  cir- 
cular Is  based,  not  only  upon  the  scale  of 
dividends  for  the  year  1912,  but  upon  the 
assumption  that  there  will  not  be  a  decrease 
In  the  scale  of  dividends  during  the  two 
periods  mentioned  In  the  circular,  to  wit,  27 
and  37  years.  This  assumption  Is  unreason- 
able, and  tends  to  mislead  the  public,  for 
the  reason  that  the  scale  of  dividends  Is 
based  upon  a  single  year,  and  upon  the  fur- 
ther fSLCt  that  tbe  scale  for  that  year  re- 
sulted In  a  considerable  Increase  In  the  divi- 
dends over  any  previous  year. 

The  circular  In  question  Is  In  violation  of 
the  act  of  1908,  and  the  petition  la  therefore 
dismissed. 

WOODS,  HTDRICK,  and  WATTS,  JX, 
concur. 

(n  s.  a  S2») 

BICHU^ND  COUNTY  v.  OWENS  et  aL 

(Supreme  Court  of  South  Carolina.    Aug.  26, 

1912.) 

1.  AOKNOWLBDOltiENT    (|    67^)    —    StATDTOBT 
PBO  VISIONS. 

By  express  provision  of  Act  March  1,  1909 
(26  St.  at  Large,  p.  83),  an  instrument  is  en* 
titled  to  record  in  the  state  when  its  execution 
is  proved  by  affidavit  before  a  foreign  notary, 
who  shall  affix  thereto  his  official  seal  within 
the  state  of  bis  appointment;  the  requirement 
of  -Civ.  Code  1902,  I  595,  that  be  accompany 
his  seal  with  a  certificate  of  bis  official  char- 
acter, being  eliminated. 

[Bd.  Kote.~For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  I  264;  Dec  Dig.  |  67.*} 

2.  EyviDENOB  (I  870*>— Original  of  Insteu- 
iCKNT  Required  to  be  Recorded. 

By  express  provision  of  Civ.  Code  1902,  I 
2897,  prodnction,  on  notice  to  the  adversary,  of 
the  onginal  of  an  instrument  required  to  be 
recorded,  is  prima  facie  evidence  of  its  execn- 
tion. 

[Dd.  Note.— 'For  other  cases,  see  Dvidence, 
C;ent.  Dig.  IS  1559,  1560,  1562-1678^  1592; 
Dec  Dig.  8  370.*3 


8.  AppsiX.  AHD  Bbbob  (i  1171^>— Habklbss 
Erbob. 

Error  in  finding.  In  an  action  on  a  bond, 
certain  small  sums  to  have  been  improperly 
paid  out,  was  harmless,  where  the  amount  In 
fact  improperly  paid  out  exceeded  the  amount 
of  the  bond. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  454e^554;  Dec.  Dig.  f 
1171.*] 

4.  OmoKBo  (I  129*)— MiSFBAaaNOB  —  Bbbaoh 
OF  Bond. 

Failure  of  an  officer  to  obey  the  positive 
mandate  of  the  statutes  is  misfeasance  In  office, 
and  a  breach  of  his  bond  that  he  shall  well  and 
truly  perform  the  duties  of  his  offios  as  re- 
quired by  law. 

[Bd.    Note.— For  other    cases,    see   Officers, 

Cent.  Dig.  H  225,  226,  229^^;    Dec  Dig.  I 
129.*1    "^  ••        '      ^  ••    • 

5.  Tbial  (f  142*)— Qktbbtioh  bob  Coubt  ob 
JuBT— Pbozihatb  Causb. 

The  question  of  proximate  cause,  though 
ordinarily  for  the  jury.  Is  for  the  court,  when 
the  evidence  Is  susceptible  of  only  one  reason- 
able inference. 

I£3d.  Note.— For  other  casA,  see  Trial,  Cent 
Dig.  f  887;    Dec  Dig.  I  142.^] 

a  Officbbs  (I  142*)— MiSFEAflANGB— Loss  or 
Funds— Presumption; 

When  an  officer  pays  out  public  funds  with- 
out compliance  with  a  mandatory  statute,  tiiere 
is  a  Dresumption,  which  he  is  required  to  re- 
but, that  his  act  was  the  direct  cause  of  the  loss 
of  such  funds. 

[Ed.  Note.— For  other  cases,  see  Ofiioers, 
Cent  Dig.  II  253-255 ;  Dec  Dig.  |  142.*] 

7.  COtTNTDBS   (I   98*>— SUPKBVIBOB  —   COUNTY 

Funds— Loss. 

The  county  supervisor,  having  left  war- 
rants signed  In  blank  wltn  the  derk  of  the 
county  board,  who  filled  them  out  and  issued 
them  to  pay  forged  claims,  is  not  excused  under 
the  doctrine  of  independent  intervening  cause, 
but  is  within  the  doctrine  that,  where  an  in- 
jury results  fron^  concurring  causes>  he  who 
originates  one  of  them  is  as  responsible  as  if 
it  had  been  the  sole  cause. 

iJSd.  Note.— For  other  eases,  see  CJounties, 
Cent  Dig.  H  141-143,  147;    Dec.  Dig.  |  9a  •J 

8.  Estoppel  (|  72»)— Acts  Making  Injubt 
Possible— County  Supebvisob  —  Loss  op 
Funds. 

Under  the  doctrine  that,  if  one  of  two  in- 
nocent iiersons  must  suffer  by  the  fraud  of  an- 
other, he  must  bear  the  loss  whose  negligence 
makes  the  loss  possible,  the  county  supervisor, 
and  conseouentlv  his  bondsman,  is  liable  to  the 
county,  where  by  his  negligence  in  intrusting 
the  derk  of  the  county  board  with  warrants 
signed  in  blank,  and  failing  thereafter  to  ex- 
amine the  stubs  and  scrutimse  Uie  claims  paid 
therewith,  he  enables  the  clerk  to  issue  them 
to  pay  forged  claims. 

[EM.  Note.— For  other  cases,  see  Iktoppel, 
Cent  Dig.  |  188 ;  Dec  Dig.  |  72.*] 

9.  Counties  (f  98*)— Sxtpbbvisob- Wabbany 
BOB  BVnds— ^*Deaw." 

While,  under  the  statute  providing  that 
the  county  supervisor  shall  "draw"  his  wai^ 
rant,  he  need  not  personally  write  the  whole 
warrant,  or  fill  up  the  blank  spaces,  the  word 
"draw"  being  used  in  the  sense  of  issue,"  yet 
it  is  his  duty  before  signing  them  to  examine 
the  claims  for  payment  of  which .  they  issued, 
and  see  that  they  are  proper,  and  have  been 
itemized,  verified,  and  approved  as  required  by 
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statute,  which  duty  he  cannot  delegate,  except 
at  the  peril  of  himself  and  bondsman. 

[EM.  Note.— For  other  cases,  see  Oonnties, 
Cent  Dig.  U  141-143,  147 ;   Dec.  Dig.  |  98.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2199-2200.1 

10.  Counties   (§   166*)— Funds— Wabbants— 
Evidence. 

That  warrants  drawn  by  the  county  su- 
pervisor were  accompanied  by  the  claims  against 
the  county  for  payment  of  which  the  warrants 
were  issued  is  no  evidence  that  the  amounts 
paid  out  on  the  warrants  were  for  services  or 
materials  furnished  the  county  where  the  ac- 
counts were  not  itemized  and  verified  as  requir- 
ed by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  |  259 ;    Dec  Dig.  §  166.*] 

11.  Appeal  and  Ereob  (§  971*)— Review  — 
Discretion— Qualification  op  Experts. 

The  decision  of  the  preliminary  question  of 

?[ualification  of  a  witness  as  an  expert  is  one 
or  the  trial  judge,  not  to  be  interfered  with, 
unless  manifestly  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  3852-3857;  Dec.  Dig.  | 
971.*1 

12.  Evidence  (§  501*>— Opinions  —  Hand- 
writing. 

One  having  stated  the  facts  on  which  his 
opinion  that  claims  were  forgeries  was  based, 
his  testimony  was  admissible,  though  he  was 
not  a  handwriting  expert 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2292-2305;    Dec.  Dig.  §  501.*] 

Appeal  from  Common  Pleas  Circuit  Court  of 
Richland  County;  Robt  Aldrich,  Judge. 

"To  be  officially  reported." 

Action  by  the  County  of  Richland  against 
Samuel  H.  Owens  and  another.  Judgment 
for  plaintiff.     Defendants  appeal.    Affirmed. 

See,  also,  86  S.  C.  571,  68  S.  E.  753. 

Green  &  Green,  R.  H.  Welch,  and  W.  H. 
Townsend,  all  of  Columbia,  for  appellants. 
W.  Hampton  Cobb,  Thomas  &  Lumpiiin,  and 
D.  W.  Robinson,  all  of  Columbia,  for  re- 
spondent 

HYDRICK,  J.  The  complaint  sets  up 
three  causes  of  action  on  three  official  bonds, 
given  by  the  defendant  Owens,  as  supervisor 
of  Richland  county,  for  three  consecutive 
terms  of  office,  of  two  years  each.  The  con- 
dition of  each  bond  Is  that  Owens,  as  super- 
visor, shall  well  and  truly  perform  the  du- 
ties of  his  office,  as  required  by  law. 

[1,  2]  Copies  of  the  bonds,  certified  by  the 
clerk  of  the  court  and  register  of  mesne  con- 
veyances, in  whose  office  the  originals  had 
been  recorded,  as  required  by  law,  and  also 
the  originals,  which  were  produced  by  the 
state  treasurer,  who  was  the  legal  custodian 
of  them,  were  properly  admitted  in  evidence. 
Section  595,  vol.  1,  Code  1902,  provides  that 
copies  of  official  bonds  "so  certified  shall 
be  good  and  sufficient  evidence  in  all  suits 
to  be  Instituted  in  any  court  of  this  state." 
The  surety  company  contends  that  the  bonds 
could  not  have  been  legally  recorded,  and 
therefore  that  the  certificate  of  their  record 
was  illegal,  because  the  bonds  were  executed 


by  the  surety  company  outside  the  limits  of 
the  state,  and  proof  of  their  execution  by  the 
corporation  was  taken  before  a  foreign  no- 
tary, whose  official  seal  was  not  accompa- 
nied by  a  certificate  of  a  clerk  of  a  court  of 
record  of  the  county  in  which  the  affidavit 
was  taken  as  to  his  official  character,  as 
required  by  section  948,  vol.  1,  Code  1902. 
Evidently  this  appellant  overlooked  the  fact 
that  section  948  was  amended  (26  Stat.  83) 
so  as  to  dispense  with  the  necessity  of  such 
a  certificate,  and  so  as  to  make  the  official 
seal  of  a  foreign  notary,  affixed  within  the 
state  of  his  appointment,  a  sufficient  authen- 
tication of  his  signature,  residence,  and  of- 
ficial character;  and  the  act  was  made  to 
apply  to  and  validate  the  probate  of  all  in- 
struments previously  executed  according  to 
its  provisions,  whether  the  same  were  then 
recorded  or  not.  Section  2897,  vol.  1,  Code 
1902,  as  amended  (23  Stat  1073),  affords  au- 
thority for  the  introduction  of  the  originals, 
the  respondent  having  given  the  notice  re- 
quired. Under  that  section,  the  production 
of  the  original  bonds  was  prima  facie  evi- 
dence of  their  execution. 

The  complaint  alleges  numerous  breaches 
of  the  condition  of  each  of  the  bonds,  re- 
sulting in  loss  to  the  county;  but  it  wUl  be 
necessary  to  mention  only  those  upon  which 
the  court  directed  a  verdict  for  the  plaintiff. 
They  were  in  substance,  as  follows :  (1)  That 
Owens,  as  supervisor,  issued  warrants,  in 
payment  of  claims  against  the  county  for 
labor  and  materials,  which  were  not  itemized 
and  verified  as  required  by  law,  and  without 
proper  scrutiny  thereof.  (2)  That  he  issued 
warrants  in  payment  of  an  extra  salary  or 
allowance  to  C.  M.  Douglas,  as  clerk  of  the 
county  board  of  commissioners,  in  violation 
of  law.  (3)  That  he  signed  warrants  in 
blank,  and  left  them  with  C.  M.  Douglas, 
who  filled  them  up  and  issued  them  in  pay- 
ment of  false,  fictitious,  and  fraudulent 
claims,  having  forged  thereon  the  signatures 
of  the  necessary  number  of  the  members  of 
the  county  board  of  commissioners. 

Each  of  these  breaches  was  proved  by  un- 
disputed evidence.  It  cannot  be  denied  that, 
in  the  particulars  alleged,  the  supervisor  vio- 
lated the  positive  mandate  of  the  statutes. 
The  amount  of  the  claims  so  paid  was  proved 
by  production  of  the  warrants  and  Jhe 
claims.  Under  the  first  cause  of  action, 
they  amounted  to  $1,592.32;  under  the  sec- 
ond, to  16,793.33;  and,  under  the  third,  to 
$6,044.36.  But  as  the  recovery  against  the 
surety  could  not  exceed  the  penalty  of  each 
bond,  which  was  only  $5,000,  the  court  di- 
rected the  verdict  for  only  $11,592.32,  being 
the  full  amount  proved  under  the  first  cause 
of  action  and  $5,000  under  each  of  the  others. 

[3]  In  this  connection,  we  dispose  of  the 
exceptions  which  complain  of  two  slight  er- 
rors in  adding  into  the  amounts,  found  to 
have  been  improperly  paid  out  under  the  sec- 
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ond  and  third  causes  of  action,  the  sums  of 
$34.80  and  $30,  respectively.  It  will  be  seen, 
from  the  figures  above  stated,  that  these  er- 
rors were  harmless,  because  the  county  was 
entitled  to  recover,  under  each  of  those  caus- 
es of  action,  a  much  greater  amount  than 
the  Items  In  question  In  excess  of  the  amount 
for  which  the  verdict  was  directed,  which 
was  only  $5,000  In  each  case. 

[4]  Section  806,  vol.  1,  Code  1902,  is  In 
part  as  follows:  "No  accounts  shall  be  au- 
dited and  ordered  to  be  paid  by  the  county 
board  of  commissioners  for  any  labor  per- 
formed, fees,  services,  disbursements,  or  any 
other  matter,  unless  It  shall  be  made  out  in 
items  and  accompanied  with  an  affidavit  at- 
tached thereto,  and  made  by  the  officer  or 
person  presenting  or  claiming  the  same,  that 
the  said  items  are  correct,  and  that  the  labor, 
fees,  disbursements,  services  or  other  mat- 
ters charged  therein  have  been  In  fact  done, 
made,  rendered  or  are  due<  and  that  no  part 
of  the  same  has  been  paid  or  satisfied." 

Section  814,  vol.  1,  Code  1902,  is  as  fol- 
lows: "No  member  of  the  county  board  of 
commissioners  shall  vote  for  an  extra  al- 
lowance to  any  person  who  is  paid  by  salary, 
nor  shall  the  treasurer  of  said  county  know- 
ingly pay  to  any  such  person  any  extra  al- 
lowance." By  section  763  the  salary  of  the 
clerk  of  the  county  board  of  commissioners 
was  fixed  at  $500. 

Sections  806  and  814,  above  quoted,  are 
mandatory,  and  the  supervisor  was  a  mem- 
ber of  the  county  board  of  commissioners, 
and  Its  chairman.  Section  758,  vol.  1,  Code 
1902.  The  requirement  that  claims  of  the 
kind  mentioned  shall  be  itemized  and  (Veri- 
fied is  jurisdictional,  and  payment  thereof 
without  compliance  with  the  positive  man- 
date of  the  statute  is  void,  and  an  illegal 
disbursement  of  the  public  funds.  Bank  v. 
Goodwin,  81  S.  C.  419,  62  S.  E.  1100. 

It  is  perfectly  immaterial  whether  we  say 
that  the  failure  on  the  part  of  a  public  of- 
ficial to  obey  the  positive  mandate  of  the 
statutes  is  negligence  per  se  or  not.  It  is 
that  and  more ;  but  it  is  enough  to  say  that 
it  is  a  violation  of  the  law  and  misfeasance 
In  office.  No  officer  of  the  law  should  be 
allowed  to  violate  the  laws  enacted  for  his 
guidance,  without  being  held  responsible  for 
injurious  consequences.  Nor  can  his  bonds- 
men escape,  because,  on  the  premise  stated, 
it  cannot  be  said  that  he  has  well  and  truly 
performed  the  duties  of  his  office,  as  requir- 
ed by  law.  State  v.  Moses,  18  S.  C.  372; 
State  V.  Assmann,  46  S.  C.  562,  24  S.  E.  673. 

[6]  Appellants  contend  that  it  was  error, 
however,  to  direct  the  verdict,  because  it 
was  the  province  of  the  jury  to  decide 
whether  the  supervisor's  violation  of  the 
law  was  the  proximate  cause  of  the  loss  to 
the  county.  Ordinarily,  the  question  of  the 
proximate  cause  is  for  the  jury.  But,  when 
the  evidence  is  susceptible  of  only  one  rea- 
sonable inference,  it  Is  for  the  court.  In 
this  case,  reasonable  men  could  not  differ. 


[•]  But,  moreover,  when  a  public  officer 
pays  out  public  funds  without  compliance 
with  the  terms  of  a  mandatory  statute,  the 
law  will  presume  that  his  act  Is  the  direct 
cause  of  the  loss  of  such  funds,  and  the 
burden  is  upon  him  to  rebut  *the  presump- 
tion, and  prove  that,  notwithstanding  his 
violation  of  the  law,  no  loss  resulted.  Anal- 
ogous in  principle  is  the  holding  that, 
when  a  statute,  requiring  signals  to  be  giv- 
en by  railroad  engines  approaching  highway 
crossings,  is  violated,  and  injury  results,  it 
will  be  presumed  it  was  caused  by  the  fail- 
ure to  give  the  signals.  On  the  first  appeal 
in  this  case,  it  was  held  that,  if  an  officer 
so  negligently  discharges  the  duties  of  his 
office  that  loss  results,  his  bond  is  liable. 
86  S.  C.  571,  68  S.  B.  753. 

[7]  The  doctrine  of  an  independent  inter- 
vening cause,  in  the  criminal  act  of  C.  M. 
Douglas,  in  issuing  warrants  to  pay  the 
forged  claims  cannot  avail  the  defendants. 
Where  an  injury  results  from  concurring 
causes,  he  who  originates  one  of  them  is  as 
responsible  as  if  it  had  been  the  sole  cause. 
When  the  defendant,  Owens,  left  warrants 
signed  in  blank  with  Douglas,  he  originated 
one  of  the  concurring  causes  of  the  loss  by 
means  of  the  forged  claims. 

[81  Again,  if  one  of  two  innocent  persons 
must  suffer  by  the  fraud  of  another,  he 
must  bear  the  loss  whose  negligence  makes 
the  fraud  possible.  Since  the  defendant 
Owens,  by  his  negligence  in  intrusting  Doug- 
las with  warrants  signed  in  blank,  and  his 
failure  thereafter  to  examine  the  stubs  and 
scrutinize  the  claims  which  were  paid  with 
such  warrants,  enabled  Douglas  to  commit 
the  frauds,  his  bond  is  liable  for  the  loss 
caused  thereby.  The  evidence  warrants  no 
other  reasonable  conclusion  than  that  his 
negligence  was  at  least  a  proximate  concur- 
ring cause  of  the  loss  resulting  from  the 
forged  claims. 

This  conclusion  renders  it  unnecessary  to 
follow  the  learned  counsel  in  their  discus- 
sion of  the  doctrine  of  independent  inter- 
vening causes,  and  also  the  question  wheth- 
er Douglas  was,  under  the  statute,  an  agent 
or  subordinate  of  the  supervisor,  or  an  in- 
dependent officer,  for  whose  acts  the  de- 
fendant Owens  should  not  be  held .  responsi- 
ble. Those  would  have  been  vital  questions, 
if  the  negligence  of  Owens  and  his  violation 
of  the  mandates  of  the  law  had  not  put  it 
In  the  power  of  Douglas  to  commit  the  for- 
geries, which  would  have  been  almost,  if 
not  quite,  impossible,  but  for  the  negligence 
of  the  supervisor  and  his  disobedience  of 
the  law. 

[9]  We  cannot  sustain  the  position  taken 
by  counsel  for  respondent,  and  sustained  in 
the  court  below,  that,  when  the  statute  says, 
"The  supervisor  shall  draw  his  warrant,"  it 
means  that  he  must,  with  his  own  hand, 
perform  the  clerical  work  of  writing  the 
whole  warrant,  or  filling  up  the  blank  spac- 
es.   The  word  "draw"  Is  used  in  the  sense 
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of  '•issne.'*  There  was  no  Impropriety  or 
Yiolatlon  of  the  law  In  allowing  the  clerk 
to  write  the  body  of  the  warrants  or  fill  the 
blank  spaces.  But  It  was  the  duty  of  the 
supervisor,  before  signing  them,  to  examine 
the  claims  and  see  that  they  were  proper, 
and  that  they  had  been  properly  Itemized 
and  Terlfled,  and  approved  by  the  county 
board  of  commissioners,  because  the  statute 
requires  this  to  be  done  before  a  warrant 
can  be  legally  Issued.  This  duty  the  super- 
visor could  not  delegate,  except  at  his  peril 
and  that  of  the  surety  on  his  official  bond. 
But  the  error  was  harmless,  because  the 
verdict  was  rightly  directed  on  other 
grounds. 

[10]  Appellants  contend  that  the  warrants 
were  accompanied  by  the  claims,  which  af- 
ford some  evidence  that  the  amounts  paid 
out  were  for  some  services  rendered  or  ma- 
terials furnished  to  the  county,  and  there- 
fore the  jury  should  have  be^  allowed  to 
decide  how  much  benefit  the  county  receiv- 
ed. As  the  datms  were  not  Itemized  and 
verified,  as  required  by  law,  they  could  not 
be  legal  evidence,  either  directly  or  Inferen- 
tlally,  that  the  county  had  received  any  ben- 
efit from  the  money  paid  out  on  them.  As 
we  have  seen,  payment  of  such  claims  was 
illegal,  and  the  illegal  disbursement  of  pub- 
lic funds  raises  a  presumption  of  loss,  and 
not  an  Inference  of  benefit,  to  the  public. 

[11,12]  The  decision  of  the  preliminary 
question  whether  a  witness  Is  qualified  to 
testify  as  an  expert  must  necessarily  be  left 
to  the  discretion  of  the  trial  judge,  and  this 
court  will  not  Interfere  with  his  decision, 
unless  It  IB  manifestly  erroneous.  We  see 
no  error  in  allowing  Mr,  G.  H.  Barron  to 
testify  that.  In  his  opinion,  certain  claims 
were  forgeries.  Besides,  he  stated  the  facts 
upon  which  his  opinion  was  based,  and 
therefore  his  testimony  would  have  been  ad- 
missible, if  he  had  not  been  an  expert  In 
handwriting.  Moreover,  all  the  claims  of 
that  class  for  which  the  verdict  was  direct- 
ed were  either  admitted  by  defendants' 
counsel  to  be  forgeries,  or  proved  to  be  such 
by  undisputed  evidence. 

Afl^med. 

GABY,  C.  J.,  and  WOODS,  WATTS,  and 
FBASEB,  JJ.,  concur. 


(92  S.  C.  871) 

CABLE  PIANO  00.  v.  DUNCAN. 

(Supreme  Court  of  South  Carolina.     Sept.  4, 

1912.) 

1.  Appeal  and  Brbob  ({  957*)  —  Bkvikw  ^ 

DiSGBETION   OF   TbIAL   CoUBT. 

Tliough  plaintifiTB  affidavit,  on  motion  to 
open  default  on  a  counterclaim,  tended  strongly 
to  explain  and  excuse  his  failure  to  observe 
and  reply  to  the  counterclaim,  the  order  of  de- 
nial will  not  be  reversed;  the  showing  not  so 
conclusively  proving  due  diligence  or  excusable 


neglect  as  to  warrant  holding  that  there  was 
an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f  3823;  Dec.  Dig.  f  957.*] 

2.  Judgment    (§    126*)— Default— Pboop   of 
Cause  of  Action. 

The  damages  set  up  in  a  counterclaim  not 
being  liquidated,  they  depending  on  proof  of  a 
guaranty,  of  defects,  and,  if  any,  of  their  ex- 
tent, it  is  error  to  grant  a  judgment  thereon, 
on  default,  for  the  amount  demanded,  without 
such  proof. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  ||  223,  224.  228-^;  Dec  Dig.  | 
12d.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Klchland  County;  John  S.  Wilson,  Judge. 

Action  by  the  Cable  Piano  Company 
against  John  T.  Duncan.  Judgment  for  de- 
fendant   Plaintiff  appeals.    Reversed. 

James  H.  Hammond,  of  Columbia,  for  ap« 
pellant  McLauchlln  &  Smith,  of  Columbia, 
for  respondent 

WOODS,  J«  This  action  of  claim  and  de- 
livery was  brought  to  recover  i)osses8ion  of  a 
Kingsbury  piano,  or  $750,  its  value,  |150 
damages,  and  $50  attorney's  fees.  The  alle- 
gation of  the  complaint  is  that  the  defendant 
bought  the  piano  for  $750,  giving  the  plain- 
tiff as  part  payment  another  piano,  valued  at 
$250,  and  executing  a  mortgage  for  the  re- 
mainder of  the  purchase;  that  the  defendant 
has  paid  $20  on  the  mortgage,  but  has  de- 
faulted In  falling  to  pay  the  remainder  of 
the  mortgage  at  maturity.  The  defendant 
answered  the  complaint,  alleging  that  the 
Kingsbury  piano  was  so  defective  that  he  de- 
manded a  rescission  of  the  sale  and  a  return 
of  his  piano  and  the  $20  paid  on  the  pur- 
chase price,  that  the  plaintiff  refused  to  com- 
ply with  the  demand,  and  that  the  plaintiff 
is  indebted  to  him  in  the  sum  of  $270  and 
interest  The  defendant  further  set  up  a 
counterclaim  for  $270  and  interest,  alleging 
an  express  guaranty  by  the  plaintiff  that 
the  Kingsbury  piano  was  a  perfect  instru- 
ment, and  the  failure  of  the  guaranty,  in  that 
the  instrument  was  defective  and  unsatisfac- 
tory, and  was  not  worth  the  amoimt  charged, 
because  of  its  defects  and  failure  to  give  sat- 
isfaction. The  defendant  further  alleges,  in 
stating  his  cotrnterclaim,  that  the  plaintiff 
is  in  possession  of  both  pianos. 

[1]  The  plaintiff  having  failed  to  reply  to 
the  counterclaim  within  20  days,  the  defend- 
ant gave  notice  that  he  would  move  for  judg- 
ment thereon.  PlaintUTs  counsel  then  served 
a  written  notice  that  on  the  affidavits  attach- 
ed and  the  proposed  reply  he  would  move  to 
open  the  default,  with  leave  to  reply,  on  the 
ground  of  excusable  neglect  in  failing  to 
plead  to  the  counterclaim.  Upon  hearing  the 
motion  the  circuit  Judge  refused  to  open  the 
default,  and  ordered  that  judgment  be  enter- 
ed in  ftivor  of  the  defendant  on  his  counter- 
claim for  the  amoimt  therein  demanded, 
without  submitting  the  matter  to  the  jury  or 
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Tequiring  any  proof  whatever.  The  excep- 
tion alleging  an  abuse  of  discretion  in  refusal 
to  open  the  default  and  allow  the  plaintiff  to 
reply  to  the  counterclaim  cannot  be  sustain- 
ed. It  is  true  that  the  affidavits  submitted 
by  plaintiff's  counsel  tended  strongly  to  ex- 
plain and  excuse  his  failure  to  observe  that 
a  counterclaim  was  set  np  and  his  conse- 
quent failure  to  serve  a  reply  to  it;  but  the 
showing  did  not  so  conclusively  prove  due 
diligence  or  excusable  neglect  as  to  warrant 
this  court  in  holding  that  there  was  an  abuse 
of  discretion  on  the  part  of  the  circuit  judge 
in  refusing  the  motion. 

[2]  As  to  the  second  point  made  by  the  ex- 
ceptions, we  think  the  circuit  Judge  was 
clearly  in  error  in  granting  a  Judgment  on 
tile  counterclaim  without  requiring  evidence 
and  the  verdict  of  a  jury  thereon.  The  dam- 
ages set  up  in  the  counterclaim  were  not  liq- 
uidated, for  they  depended  on  proof  of  a 
guaranty,  set  up,  of  defects  in  the  piano, 
and  the  extent  of  the  defects,  if  they  exist- 
ed. It  was  therefore  necessary  for  the  de- 
fendant to  make  proof  before  the  jury  of  the 
guaranty,  of  the  defects,  and  their  extent, 
and  perhaps  other  facts  bearing  on  the  va- 
lidity and  extent  of  his  claim.  The  precise 
point  has  been  recently  decided  in  Qadsden  v. 
Home  Fertilizer  &  Chemical  Co.,  89  S.  C.  483, 
72  S.  B.  15. 

The  point  was  made  in  the  argument  that 
the  act  of  1909  (26  St  161),  providing  for 
counterclaims  in  actions  for  the  recovery  of 
personal  property,  does  not  contemplate  a 
separate  judgment  on  the  counterclaim,  but 
that  the  counterclaim  should  be  considered 
in  the  trial  of  the  right  to  the  possession  of 
the  property,  and  that  one  verdict  should 
embrace  and  decide  all  issues.  There  are 
strong  reasons  for  this  view  of  the  statute; 
but  the  exceptions  do  not  cover  the  point, 
and  we  express  no  opinion  on  it 

Reversed. 

ETTDRICK,  WATTS,  and  FRASBR,  JJ., 
concur.    GARY,  O.  J.,  did  not  sit  in  this  case. 
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(Supreme  Court  of  South  Oaiolina.     Sept  2, 

1912.) 

1.  Oabbierb  (§  177*)— OoNWBOTiNO  Cabbiebs^ 
Failure  to  Deliveb  Goods  Covebed  by 
Bill  op  Lading. 

Connecting:  carriers,  being  by  Act  May  13, 
1903  (24  St.  at  Large,  p.  1),  made  agents  of 
each  other  in  case  of  an  intrastate  shipment,  so 
that  the  terminal  carrier  is  estopped  to  deny, 
as  against  the  consignee,  receipt  by  the  initial 
carrier  of  all  the  goods  for  which  it  issued  a 
bill  of  lading,  proof  that  the  terminal  carrier 
did  not  receive  part  of  such  goods  does  not  re- 
lieve it  of  liability  to  the  consignee  for  nonde- 
livery thereof. 

[ESd,    Note.— For   other   cases,   see   Carriers, 
Cent  Dig.   II  775-789,  791-803;    Dec  Dig.  | 

177.*) 


2.  Appeal  and  Brbob  (|  110*)— Appealable 
Orders— New  Trial. 

Where  there  was  error  of  law  in  granting 
a  new  trial,  as  in  granting  it  to  allow  proof  of 
an  immaterial  thing,  appeal  lies  from  the  order ; 
Code  Civ.  Proc.  1902,  f  11  (D),  providing  that 
the  Supreme  Court  shall  review  an  order  grant- 
ing or  refusing  a  new  trial,  but  confining  its 
iurisdiction  to  the  correction  of  errors  of  law, 
In  conformity  to  the  limitation  of  its  power  by 
Const  art.  5,  |  4,  ^ving  it  jurisdiction  for  cor- 
rection of  errors  at  law. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  11  740-748;  Dec  Dig.  I 
llO.*] 

3.  COUBTB  (I  89*)— Stabdb  Decisib— Oonfuct- 
iNo  Decisions. 

The  doctrine  of  stare  decisis  has  no  ap- 
plication, where  there  is  a  conflict  in  the  de- 
cisions. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  II  311,  312;   Dec  Dig.  I  89.*] 

Gary,  0.  J.,  and  Watts,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Ck)ort 
of  Clarendon  County;  H.  F.  Rice,  Judge. 

**To  be  officially  reported." 
^  Action  by  Ferdinand  Daughty  against  the 
Northwestern  Railroad  Company  of  South 
Carolina.  An  order  of  a  magistrate  grant- 
ing defendant  a  new  trial  was  affirmed  by 
the  circuit  court,  and  plaintiff  appeals.  Re- 
versed and  remanded,  with  instructions. 

J.  J.  Cantey,  of  Summerton,  for  appellant. 
Purdy  &  O'Bryan  and  John  Wilson,  all  of 
Sumter,  for  respondent 

HTDRICK,  J.  On  April  30,  1911,  the  At- 
lantic Coast  Line  Railroad  Company  Issued 
Its  bill  of  lading  to  S.  Hirschman  &  Son,  at 
Charleston,  S.  C,  covering  eight  sacks  of 
corn  consigned  to  plaintiff  at  Summerton, 
S.  C.  The  defendant  delivered  only  seven 
sacks,  and  plaintiff  flled  his  claim  with  de- 
fendant's agent  at  Summerton  for  $1.70,  the 
value  of  the  undelivered  sack.  The  claim 
was  not  paid  within  30  days,  and  plaintiff 
sued  in  magistrate's  court  and  recovered 
judgment  for  $1.70,  the  value  of  the  missing 
sack,  and  for  the  penalty  of  $50  imposed  by 
the  act  of  1910  (26  Stat  719)  for  the  failure 
to  pay  the  claim  within  30  days.  On  defend- 
ant's motion,  the  magistrate  granted  a  new 
trial,  and,  in  his  report  to  the  circuit  court, 
on  appeal  from  his  order,  stated,  as  his  rea- 
son therefor,  that  he  was  "impressed  with 
the  assurance  that  the  defendant  could  show 
that  the  goods  referred  to  as  lost  never  came 
in  its  possession."  The  circuit  court  upheld 
the  magistrate's  order  granting  a  new  trial, 
and  plaintiff  appeals  to  this  court 

[1]  The  statute  approved  May  13,  1908  (24 
Stat  1),  makes  connecting  carriers  the  agents 
of  each  other.  Therefore  proof  that  the  de- 
fendant never  received  the  undelivered  sack 
could  not  affect  its  liability  to  plaintiff  (Ven- 
ning V.  Railroad  Co.,  78  S.  C.  42,  58  S.  E. 
983,  12  U  R.  A.  [N.  S.]  1217,  125  Am.  St 
Rep.  768;  Smith  v.  RaUway,  89  S.  C.  415, 
71  S.  E.  989),  and,  notwithstanding  it  should 


■  m 
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show  on  a  new  trial,  "that  the  goods  referred 
to  as  lost  never  came  in  its  possession/*  the 
court  would,  nevertheless,  be  compelled  to 
give  Judgment  against  it,  because,  under  the 
statute,  the  Atlantic  Coast  Line  Railroad 
Company,  in  issuing  the  bill  of  lading,  was 
the  agent  of  defendant,  and,  in  an  action  by 
the  consignee  against  defendant  for  loss  of 
the  goods,  defendant  is  concluded  by  the  bill 
of  lading  Issued  by  its  agent  Salley  v.  S. 
A.  L.,  76  S.  0.  173,  66  S.  B.  782;  Thomas  ▼. 
Railroad  Co.,  85  S.  a  537,  64  S.  B.  220,  67 
S.  E.  908,  34  L.  R.  A.  (N.  S.)  1177,  21  Ann. 
Cas.  223.  It  is  clear,  therefore,  that  under 
the  statute  law  of  the  state,  and  the  undis- 
puted facts  of  this  case,  there  can  be  but  one 
result,  and  that  a  judgment  for  the  plaintiff. 
It  necessarily  follows  that  the  magistrate 
committed  error  of  law,  when  he  set  aside 
the  only  Judgment  which  can  be  rendered, 
within  the  law,  and  granted  a  new  trial,  and 
it  is  equally  clear  that  the  circuit  court  erred 
in  sustaining  that  order. 

[2]  It  is  contended,  however,  that  under 
the  statute  and  decisions  of  this  court  the 
order  is  not  appealable.  Section  11  (D)  of 
the  Code  of  Procedure  provides:  **The  Su- 
preme Court  shall  have  appellate  Jurisdiction 
for  correction  of  errors  of  law,  in  law  cases, 
and  shall  review  upon  appeal:  •  •  •  2. 
An  order  affecting  a  substantial  right  made 
in  an  action,  when  such  order  in  effect  de- 
termines the  action  and  prevents  a  Judgment 
from  which  an  appeal  might  be  taken,  or  dis- 
continue the  action,  and  when  such  order 
gra^tB  or  refuses  a  new  trial,  •  •  ♦  Up- 
on any  appeal  from  an  order  granting  a  new 
trial  on  a  case  made,  or  on  exceptions  taken, 
If  the  Supreme  Court  shall  determine  that 
no  error  was  committed  in  granting  the  new 
trial.  It  shall  render  judgment  absolute  upon 
the  right  of  the  appellant;  and  after  the 
proceedings  are  remitted  to  the  court  from 
which  the  appeal  was  taken,  an  assessment 
of  damages,  or  other  proceedings  to  render 
the  Judgment  effectual,  may  be  then  and 
there  had  in  cases  where  such  subsequent 
proceedings  are  requisite."  The  language  of 
the  Code  above  quoted  makes  it  perfectly 
dear  that  this  court  must  entertain  appeals 
from  orders  which  grant  new  trials,  when 
they  are  based  upon  errors  of  law.  The 
terms  of  the  statute  are  mandatory — *^shall 
review"  It  will  be  observed,  however,  that 
the  Jurisdiction  to  review  such  orders  is  con- 
fined to  the  correction  of  errors  of  law,  in 
conformity  to  the  limitation  of  the  power  of 
the  court  by  the  Constitution  (section  4,  art 
6),  which  confers  Jurisdiction  "for  the  correc- 
tion of  errors  at  law,  under  such  regulation 
as  the  General  Assembly  may  by  law  pre- 
scribe." The  court  cannot,  therefore,  refuse 
to  consider  an  appeal  from  an  order  granting 
a  new  trial,  when  it  is  based  on  error  of  law, 
without  putting  itself  in  the  position  of  ig- 
noring or  violating  a  constitutional  statute, 
which,   in   plain  and   unmistakable   terms. 


makes  an  order  granting  a  new  trial  ap- 
pealable. 

As  above  stated,  the  statute  does  not  un- 
dertake to  make  an  order  granting  a  new 
trial  appealable,  when  it  is  based  upon  ques- 
tions of  fact;  and  the  court  has  correctly 
and  consistently  held,  in  cases  too  numerous 
to  mention,  that  it  has  no  power  to  review 
such  orders.  On  the  contrary,  it  has  held, 
in  a  number  of  cases,  that  it  can  review  or- 
ders granting  new  trials,  when  based  upon 
error  of  law.  Byrd  v.  Small,  2  S.  C.  388, 
was  the  first  case  in  which  the  provisions  of 
the  Constitution  and  statute  above  quoted 
were  considered.  In  that  case  it  was  dis- 
tinctly held  that  the  power  of  the  circuit 
court  to  grant  or  refuse  new  trials  "is  sul>- 
ject  to  the  correcJtion  of  this  court,  when 
his  order  granting  or  refusing  a  new  trial 
involves  a  question  of  law."  In  Massey  v. 
Adams,  3  S.  C.  263,  the  appeal  was  from  an 
order  granting  a  new  trial  in  an  action  of 
trespass  to  try  title.  The  court  entertained 
the  appeal,  and  said:  "The  only  question 
proper  for  our  consideration  is  whether  there 
was  error  of  law  in  the  order  granting 
a  new  trial.  If  it  was  founded,  either 
wholly  or  in  part,  on  a  conclusion  from  the 
facts  contrary  to  that  of  the  Jury,  then,  ac- 
cording to  the  well-established  principles  gov- 
erning the  court  in  regard  to  appeals.  In 
which  propositions  of  law  do  not  arise,  we 
cannot  interfere."  Finding  that  questions 
of  fact  were  involved,  the  order  appealed 
from  was  sustained,  and  Judgment  absolute 
was  given  against  appellant  In  Caston  v. 
Brooks,  14  S.  C.  104,  the  appeal  was  from  an 
order  granting  a  new  trial,  but  it  was  dis- 
missed, because  the  appellant  did  not.  In  the 
notice  of  appeal,  give  his  consent,  as  then 
required  by  the  statute,  that,  if  the  order 
should  be  affirmed.  Judgment  absolute  should 
be  rendered  against  him.  The  provision  re- 
quiring such  consent,  as  a  condition  of  the  ap- 
peal, was  afterwards  stricken  from  the  statute 
by  amendment  But  the  opinion  distinctly  rec- 
ognizes the  right  to  appeal  from  orders  grant- 
ing new  trials  where  only  questions  of  law  are 
involved.  The  court  said :  **The  dear  object  of 
demanding  the  assent  of  the  appellant  to  a 
Judgment  absolute  Is  to  discourage  appeals 
from  orders  granting  new  trials,  except 
where  the  controversy  is  of  such  a  nature 
that  it  may  be  finally  disposed  of  upon  the  ar- 
ffument  of  pure  questions  of  law  in  the  ap- 
pellate court.  •  •  •  The  party  allowed 
to  appeal  without  restrictions  from  such  or- 
ders has  two  chances,  he  may  contend  for 
his  verdict,  that  has  been  set  aside,  in  the 
ai^ellate  court,  and,  on  being  dismissed  from 
that  court  without  relief,  may  return  to  the 
circuit  and  have  a  trial  de  novo  of  the  whole 
case.  The  decision  of  the  appellate  court 
may  possibly  settle  nothing  of  importance  to 
the  case,  as  on  a  second  trial  the  subject  and 
ground  of  exception  may  be  entirely  elimi- 
nated from  the  case.     TFAen,  however^  the 
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whole  question  is  one  of  law,  capahle  of  be- 
ing finally  disposed  of  J>y  the  appellate  court 
no  such  inconvenience  arises"  (Italics  add- 
ed) In  Ex  parte  Williams,  In  re  Campbell 
V.  Charleston,  7  S.  C.  71,  the  court  entertain- 
ed an  appeal  from  an  order  setting  aside  ver- 
dicts and  granting  new  trials  in  certain 
cases,  and  reversed  the  order,  because  It  was 
granted  without  notice  to  the  plaintiffs  in 
those  cases. 

Marshall  v.  Railway,  57  S.  C.  138,  35  S.  B. 
497,  is  a  case  directly  in  point  That  was  an 
appeal  from  an  order  setting  aside  the  ver- 
dict of  a  Jury  and  granting  a  new  trial.  The 
order  was  based  on  an  erroneous  construction 
of  the  pleadings  or  for  lack  of  evidence  on  a 
point  not  in  issue— questions  of  law.  The 
court,  by  Mr.  Justice  Jones,  said  (57  S.  C. 
at  page  138,  35  S.  K  at  page  497) :  '*The  ap- 
peal is  from  the  order  granting  a  new  trial. 
The  well-settled  rule  is  that  this  court  can- 
not review  an  order  granting  or  refusing  a 
new  trial,  except  for  error  of  law,  as  the 
court  is  without  jurisdiction  to  review  the 
judgment  of  the  circuit  court  on  questions  of 
fact"  Again  (57  S.  0.  on  page  141,  35  S.  B. 
on  page  498):  "Inasmuch,  then,  as  the  cir- 
cuit court  based  the  granting  of  the  new 
trial  upon  an  erroneous  construction  of  de- 
fendant's pleading,  there  was  error  of  law. 
If  the  court  had  granted  the  new  trial  on 
his  view  of  the  evidence,  and  had  concluded 
therefrom  that  the  plaintifT  had  sustained 
the  charge  of  negligence  in  the  complaint, 
and  that  defendant  had  failed  to  sustain  the 
defense  of  contributory  negligence,  we  could 
not  interfere,  upon  the  rule  stated  at  the 
beginning  of  this  opinion.  But  this  is  not 
the  case."  The  order  was  reversed  and  the 
case  was  remanded  for  judgment  on  the  ver- 
dict Epperson  v.  StansiU,  64  S.  C.  485,  42 
S.  B.  426,  is  another  case  directly  In  point 
In  that  case  the  circuit  court  granted  a  new 
trial  on  the  ground  that  the  jury  had  been 
erroneously  instructed.  On  appeal,  the  order 
granting  the  new  trial  was  reversed,  because 
it  was  based  on  error  of  law;  this  court 
holding  that  the  instruction  given  was  cor- 
rect The  authority  of  Epperson  v.  Stanslll 
was  recognized  in  the  later  Case  of  Oil  Co.  v. 
Ice  Co.,  68  S.  C.  52,  46  S.  E.  720.  In  Lamp- 
ley  V.  Railroad  Co.,  77  S.  0;  319,  57  S.  B. 
1194,  it  was  held  that  the  order  granting  a 
new  trial  was  not  appealable,  because  the 
facts  were  involved,  and  the  court  could  not, 
therefore,  give  judgment  absolute  upon  the 
right  of  the  appellant,  if  it  should  determine 
that  no  error  was  committed  In  granting 
the  new  trial.  But  the  court  distinctly  held 
that  such  orders,  based  on  error  of  law,  were 
appealable,  in  the  following  language  (77  S. 
O.  at  page  325,  57  S.  E.  at  page  1106) :  "Ap- 
plying this  rule  [that  is,  the  rule  that  the  act 
must  be  construed  so  that  it  will  not  conflict 
with  the  Constitution]  to  the  act  now  under 
consideration  [see  11  (D),  subd.  2,  above  quot- 
•ed]|  if  we  hold  that  it  was  intended  to  apply 


only  to  those  cases  in  which  the  court  has 
power  to  render  flnal  judgment,  that  is, 
cases  involving  questions  of  law  only,  then 
all  diflSiculty  disappears,  and  the  court  can 
easily  perform  the  duty  Imposed  upon  it  A 
practical,  as  well  as  a  legal,  point  of  view, 
leads  to  the  conclusion  that  such  was  the 
intention  of  the  Legislature."  The  same 
principle  was  recognized  in  Kennedy  v. 
Greenville,  78  S.  C.  128,  58  S.  E.  989. 

As  the  granting  of  new  trials  is  discre- 
tionary, unless  it  appears  that  the  exercise  of 
the  discretion  was  controlled  or  influenced 
by  error  of  law,  this  court  held,  in  Pace  v. 
RaUroad  Co.,  83  S.  C.  33,  64  S.  E.  915,  that 
an  order  of  the  circuit  court  reversing  the 
judgment  of  a  magistrate's  court  and  grant- 
ing a  new  trial,  "on  the  ground  that  there 
was  no  testimony  that  the  goods  alleged  to 
have  been  damaged  were  injured  while  in 
the  possession  of  the  defendant,"  was  not 
appealable.  While  the  circuit  court  might 
have  rendered  judgment  against  the  plain- 
tiff for  lack  of  proof,  it  exercised  the  dis- 
cretion, wisely  vested  in  the  court,  to  order 
a  new  trial,  perhaps,  in  order  that  the  plain- 
tiff might  have  another  opportunity  to  ad- 
duce the  necessary  evidence.  In  Des  Champs 
V.  Railroad  Co.,  83  S.  C.  192,  65  S.  B.  176, 
an  order  of  the  circuit  court  afllrming  an 
order  of  the  magistrate  granting  a  new  trial 
for  after-discovered  evidence,  was  held  not 
appealable.  The  granting  of  new  trials  for 
after-discovered  evidence  usually  involves 
Issues  of  fact,  whether  the  evidence  was  new- 
ly discovered,  and  whether  due  diligence  was 
exercised  to  procure  it,  and  it  also  rests  in 
the  discretion  of  the  trial  court,  and  the  ex- 
ercise of  that  discretion  will  not  be  reviewed, 
unless  it  was  abused,  or  controlled  by  error 
of  law.  State  v.  Bradford,  87  S.  C.  549,  70 
S.  E.  308.  The  case  of  Dixon  v.  Railway, 
83  S.  0.  393,  65  S.  B.  351,  is  the  only  case 
which  I  have  found  in  our  Reports  which 
holds  that  an  order  granting  a  new  trial  up- 
on a  purely  legal  question  is  not  appealable. 
As  that  case  is  in  direct  conflict  with  the 
statute,  and  the  numerous  decisions  of  the 
court  which  have  been  cited  above,  and 
those  which  are  cited  below,  it  should  be 
overruled. 

[8]  The  doctrine  of  stare  decisis  should 
not  stand  in  the  way.  That  doctrine  has 
no  application,  where  there  is  a  conflict  in 
the  decisions  of  the  court  In  that  event 
the  court  is  at  liberty  to  adopt  those  deci- 
sions which  are  sound  in  principle  and  in 
accord  with  right  and  justice  and  the  stat- 
ute law,  and  overrule  those  which  are  con- 
trary thereto.  In  the  Dixon  Case,  the  or- 
der of  the  circuit  court  granting  a  new  trial 
was  so  clearly  right  that  it  would  have  been 
affirmed,  on  the  reasoning  of  the  circuit 
judge,  which  is  set  out  in  the  report  of  the 
case,  if  the  merits  had  been  considered,  and 
that  fact,  no  doubt,  influenced  the  members 
of  this  court  to  concur  in  the  opinion  dia- 
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missing  the  appeal,  without  giving  much  con- 
sideration to  the  ground  upon  which  it  was 
dismissed.  The  opinion  merely  states  that 
"the  order  is  not  appealable/'  without  as- 
signing any  reason  for  that  conclusion,  and 
cites  the  Lampley  and  Pace  Gases,  in  both 
of  which,  as  we  have  seen,  the  orders  in- 
volTed  questions  of  fact,  and,  besides,  they 
were  orders  grantable  at  the  discretion  of 
the  trial  court 

In  Simmons  ▼.  Mason,  88  S.  C.  350,  70  S. 
B.  8d8,  this  court  refused  to  entertain  an 
appeal  from  an  order  of  the  circuit  court  af- 
firming the  order  of  a  magistrate  granting  a 
new  trial.  From  a  consideration  of  the 
opinion  of  this  court,  it  might  be  Inferred 
that  the  motion  was  made  and  granted  on 
the  ground  of  newly  -  discovered  evidence. 
But  an  examination  of  the  record  shows 
that  such  is  not  the  ease.  The  motion  was 
based  on  affidavits,  but  nowhere  in  the  rec- 
ord, either  in  the  notice  of  the  motion,  the 
affidavits,  the  order  of  the  magistrate  grant- 
ing the  new  trial,  or  the  order  of  the  circuit 
court  affirming  it,  is  there  any  intimation 
or  suggestion  that  the  matter  set  forth  in 
the  affidavits  was  not  known  to  the  defend- 
ants at  the  trial.  In  fact,  it  was  on  the  af- 
fidavits of  the  defendants  themselves,  as 
to  matters  within  their  personal  knowledge, 
that  the  motion  was  based,  and  they  were 
both  at  the  trial,  but  one  of  the  defendants 
did  not  testify  at  the  trial.  It  must  have 
been,  therefore,  that  the  magistrate  con- 
sidered the  affidavits  merely  as  influencing 
or  determining  the  exercise  of  his  discre- 
tion, and,  as  it  was  a  matter  in  his  discre- 
tion, and  also  involving  questions  of  fact  as 
to  the  merits  of  the  case,  and  as  it  was  af- 
firmed by  the  circuit  court,  of  course,  the 
order  granting  a  new  trial  was  not  review- 
able here.  But  the  first  intimation  to  be 
found  in  the  record  about  after-discovered 
evidence  is  in  the  appellant's  exceptions  to 
this  court  The  case  was,  therefore,  correct- 
ly decided,  although  the  court  does  say,  in 
broad  terms,  that  it  has  been  held  **that  an 
order  of  the  circuit  court  granting  a  new 
trial  is  not  appealable,"  and  "the  rule  has 
been  applied  even  when  the  new  trial  was 
granted  on  the  construction  of  a  written  in- 
strument— a  purely  legal  question,"  citing 
Dixon  T.  Railway.  But  the  following  cases, 
decided  after  the  Dixon  Case,  clearly  recog- 
nize the  right  of  appeal  from  orders  granting 
new  trials  in  cases  where  this  court  can 
g^ive  Judgment  absolute.  Jones  v.  Woodside 
Mills,  83  S.  C.  506,  65  S.  E.  819;  Barker  v. 
Thomas,  85  S.  G.  83,  67  S.  fi.  1 ;  McKnight 
T.  Dyson,  91  S.  G.  337,  74  S.  E.  753;  Rey- 
nolds V.  Deaton,  91  S.  O.  454,  74  S.  E.  985. 
Even  the  opinion  of  Mr.  Justice  Watts  in 
this  case  recognisses  the  right  of  appeal  in 
Bttch  cases;  for  he  says:  '*An  appeal  from 
«xi  order  granting  a  new  trial  will  not  be 


entertained,  except  in  a  case  In  which  Judg- 
ment absolute  might  be  rendered  by  this 
court.*'  And  this  is  such  a  case.  When  the 
law  and  the  evidence  In  a  case  admit  of  but 
one  judgment,  the  court  must  pronounce  that 
Judgment. 

The  statute  evidiently  intended  to  give  the 
right  of  appeal  from  gome  orders  granting 
new  trials,  for  it  says  so  in  plain  and  un- 
mistakable language.  But  the  Legislature, 
having  in  mind  the  unnecessary  delay  and 
Inconvenience  that  would  result  from  allow- 
ing an  appeal  in  every  case  where  a  new 
trial  is  granted,  and  in  order  to  discourage 
appeals  from  orders  in  which  there  was  no 
error,  and  to  penaliise,  as  it  were,  such  ap- 
peals, provided  that,  on  appeal  from  an  or- 
der granting  a  new  trial,  if  this  court 
should  determine  that  no  error  was  commit- 
ted, it  should  give  Judgment  absolute.  But 
what  of  the  case  where  error  is  committed? 
Can  it  be  supposed  that  the  Legislature 
was  guilty  of  the  absurdity  of  allowing  an 
appeal  from  an  order  where  no  error  is  com- 
mitted and  denying  it  where  error  Is  com- 
mitted? The  statute  is  plain,  and  it  meant 
that,  when  this  court  should  determine  that 
no  error  was  committed,  the  appellant  should 
have  Judgment  absolute  given  upon  his  right 
by  this  court;  but,  if  it  should  determine 
that  error  was  committed  in  granting  the 
new  trial,  it  would  correct  the  error  by  re- 
storing the  verdict  or  Judgment  set  aside, 
as  was  done  in  Marshall  v.  Railway  and 
Epperson  v.  Stansill. 

It  appearing  that  the  new  trial  was  grant- 
ed, not  an  account  of  any  dissatisfaction 
with  the  evidence,  or  on  account  of  any- 
thing that  could  change  the  result  but 
solely  through  a  misconception  of  the  law 
applicable  to  the  case,  and  it  also  appear- 
ing, from  the  facts  proved  and  admitted, 
that  Judgment  must  eventually  go  against 
the  defendant,  the  order  appealed  firom  is 
reversed,  and  the  case  remanded,  with  in- 
structions to  the  circuit  court  to  reverse  the 
order  of  the  magistrate  granting  a  new  triaL 

WOODS,  and  ERASER,  JJ.,  concur. 

WATTS,  J.  (dissenting).  This  is  an  ap- 
peal from  an  order  of  Hon.  H.  F.  Rice,  Gir* 
cult  Judge,  dismissing  an  appeal  from  mag- 
istrate court  granting  a  new  trial.  The  ap> 
peal  will  not  be  considered  by  this  court, 
because  an  appeal  from  an  order  granting  a 
new  trial  will  not  be  aitertalned,  except  in 
a  case  in  which  Judgment  absolute  might  be 
rendered  by  this  court  McKnight  t.  Dyson, 
91  S.  C.  337,  74  S.  E.  758,  April  12,  1912; 
Reynolds  ▼.  Deaton,  91  S.  G.  454,  74  8.  Bl 
985,  May  19,  1912. 

For  these  reasons,  I  dissent. 

GARY,  O.  J.,  concurs. 
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OSBORNB  T.  FULLER. 

(Supreme  Coort  of  South  Caxolina.    Aug.  26, 

1912.) 

UsuBT  rt  28*)— UsuBiors  Tbawsaction. 

Where  defendant  agreed  to  make  adyances 
to  plaintiff  by  giving  orders  to  merchants  for 

Soods,  and,  such  an  order  having  been  filled, 
efendant  paid  the  merchant  the  cash  price, 
and  charged  to  and  collected  of  plaintiff  the 
amount  so  paid  and  20  per  cent  additional, 
bein^  the  credit  price,  tiie  transaction  was 
osunoQS. 

[Ed.  Note.— For  other  cases,  tee  Usuiy,  Cent 
Dig.  I  72;  Dec.  Die  I  2a*l 

Watts,  J.,  dissentinc. 

Appeal  from  Common  Pleas  Circuit  Cbnrt 
of  Laurens  County;  Qeo.  W.  Gage,  Judge. 

Action  by  W.  R.  Osborne  against  A.  P. 
Fuller.  Judgment  for  plaintiff.  Defend- 
ant appeals.     Affirmed. 

F.  P.  McGowan,  of  Laurens,  for  appel- 
lant Irby  A  Sulliyan,  of  Laurens,  for  re- 
spondttit 

WOODS,  J.  In  tbls  action  to  recover  |952.- 
12,  double  the  amount  of  alleged  usurious  In- 
terest collected  from  the  plaintiff  by  the  de- 
fendant, the  jury  found  a  verdict  In  favor  of 
the  plaintiff  for  $231.60.  The  defendant  ap- 
peals, assigning  error  in  refusing  a  non- 
suit, in  giving  certain  Instructions  to  the 
jury,  and  in  refusing  to  order  a  new  trial. 

Osborne,  the  plaintiff,  was  a  tenant  of 
Fuller,  the  defendant,  for  the  year  1910, 
cultivating  a  five-horse  farm.  Fuller  paid 
the  balances  on  mortgages  due  by  Osborne^ 
and  agreed  to  make  advances  to  him  by 
giving  written  or  verbal  orders  to  merchants 
for  goods.  To  secure  himself,  Fuller  took 
a  note  and  mortgage  of  personal  property, 
Including  the  crop,  for  $1,400,  which  it  was 
supposed  would  cover  the  entire  indebted- 
ness. Fuller  paid  the  merchants  for  the 
goods  purchased  on  his  orders,  and  charged 
and  collected  from  Osborne  the  amount  due 
and  20  per  cent  additional.  He  testified 
that  this  charge  was  made  in  pursuance  of 
his  agreement  with  Osborne;  but  Osborne 
denied  that  he  was  to  pay  more  than  the 
cash  price  for  the  goods  and  8  per  cent  in- 
terest thereon.  All  other  questions  as  to 
usury  having  been  eliminated  by  the  evl^ 
dence,  and  the  only  substantial  question  left 
for  the  jury  was  whether  this  charge  of  20 
per  cent  was  usurious.  The  circuit  judge 
refused  to  grant  a  nonsuit,  and  in  effect  in-* 
structed  the  jury  that  under  the  evidence 
the  charge  of  20  per  cent  was  usurious. 
When  the  transaction  is  stripped  to  its  sub- 
stance, the  correctness  of  the  instruction  Is 
made  manifest  It  Is  true  that  there  is  no 
limit  to  the  price  an  owner  of  property  may 
place  on  it,  or  to  the  difference  he  may 
choose  to  make  between  cash  and  credit 
But  there  never  was  a  moment  in  the  trans- 


action when  Fuller, was  the  owner  of  the 
goods  which  Osborne  got  from  the  mer- 
chants. To  say  that  there  was  first  a  sale 
by  the  merchants  to  Fuller  and  a  resale  by 
EMIler  to  Osborne  would  be  to  substitute 
fiction  for  fact  The  merchants  did  not 
deliver  the  goods  to  Fuller,  but  to  Osborne, 
for  his  own  use,  and  to  be  consnmed  by 
him.  Fuller  did  nothing  for  Osborne  but 
pay  out  money  for  his  benefit,  and  Osborne 
received  nothing  from  Fuller  but  the  use 
of  his  money  from  the  date  of  the  advance- 
ment 

The  case  is  much  stronger  against  the  de- 
f^idant  than  Thompson  v.  Nesblt,  2  Bicfa. 
73.  There  the  plaintiff  was  the  owner  of 
the  slave  sold  by  him  to  the  defendant,  while 
here  Fuller  was  not  a  merchant  and  had  no 
goods  to  sell.  The  facts  in  that  case  are 
thus  stated  by  the  reporter;  "The  plaintiff 
asked  $1,000  for  the  negra  The  defendant 
was  willing  to  purchase  at  that  prices  but 
could  not  pay  the  cash.  The  iHalntlff  was 
willing  to  give  any  time  that  the  def^idant 
wanted.  If  he  could  have  the  price  increas- 
ed by  the  addition  to  the  $1,000  of  10  per 
cent  per  annum  until  payment  should  be 
made.  After  consultation  with  several  per- 
sons as  to  the  best  means  of  carrying  out 
their  bargain  so  as  to  steer  dear  of  usury, 
It  was  agreed  that  the  defendant  should 
fix  the  time,  and  the  plaintiff  the  price. 
The  defendant  said  he  must  have  three 
years;  the  plaintiff  said  he  must  then  have 
$dOO  more.  Whereupon  the  bill  of  sale  was 
drawn,  expressing  the  consideration  to  be 
$1,000,  and  the  note  was  drawn  in  the  fol- 
lowing words:  'Three  years  after  date  I 
promise  to  pay  H.  Thompson,  or  bearer, 
thirteen  hundred  dollars,  to  be  paid  at  such 
times  as  I  please,  and  to  deduct  10  per  cent 
per  annum  off  of  the  amount  paid  at  each 
payment  11th  November,  1839.  Samuel 
Nesblt'  The  Intention  was  that  10  per  cent, 
per  anum  should  be  added  to  each  payment 
from  the  time  it  was  made,  until  the  note 
became  due,  so  that  the  defendant  should 
have  the  right  of  paying  as  he  pleased  with- 
in the  three  years,  and  upon  every  payment 
should  have  Interest  calculated  in  the  same 
manner  a3  It  had  been  done  on  the  $1,000." 

The  court,  in  holding  that  the  transac- 
tion was  usurious,  says:  "The  effect  of  the 
agreement  is  precisely  the  same  as  if  the 
note  had  been  taken  for  $1,000,  the  price 
of  the  negro,  with  usury  at  10  per  cent 
per  annum.  The  artifice,  by  which  the  par- 
ties attempted  to  give  the  transaction  the 
character  of  a  sale  at  an  enhanced  price 
for  the  credit  allowed,  to  too  plain  to  escape 
observation.  The  pi^ce  of  the  negro  was 
not  enhanced  otherwise  than  by  the  exac< 
tlon  of  usurious  Interest  while  it  remained 
unpaid.  The  true  principal  of  the  note  was 
the  sum  expressed  in  the  bill  of  sale." 

As  in  that  case  the  true  consideration  of 


*For  other  cases  see  lame  topic  and  section  NT7MBBR  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indezer 
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the  note  was  the  valne  of  the  negro,  fixed 
at  the  time  of  the  sale  at  $1,000,  so  in  this 
case  the  true  and  only  consideration — the 
only  thing  of  value — which  passed  from 
Fuller  to  Osborne  was  the  payment  of  mon- 
ey to  another  for  the  goods  obtained  by  Os- 
borne. The  law  will  not  permit  evasions  of 
the  usury  law  by  excessive  charge  for  the 
use  of  money  under  the  disguise  of  an  ln< 
creased  price  for  credit  in  the  sale  of  prop- 
erty. Bank  v.  Jackson,  43  S.  O.  86,  20  S.  E. 
786;  Mllford  v.  Milford,  67  S.  O.  553,  46  S. 
E.  479;  Pope  v.  Marshall,  78  Ga.  635,  4  S. 
E.  116.  In  this  case  there  was  not  even  the 
disguise  of  a  sale  from  the  defendant  to 
the  plaintiff,  for  the  defendant  was  not  the 
owner  of  the  goods,  but  merely  advanced  the 
money  to  pay  for  goods  sold  by  others.  Un- 
der facts  almost  exactly  the  same,  involv- 
ing the  sale  of  a  mule,  the  Supreme  Court 
of  Alabama  held  that  the  transaction  was 
an  advance  of  the  purchase  money  of  $102.- 
50,  and  not  a  purchase  by  the  person  paying 
the  price  and  a  resale  at  $130,  and  that  it 
was,  therefore,  usurious.  Meyer  et  al.  v. 
Cook,  85  Ala.  417,  5  South.  147. 

The  point  is  made-  in  the  exceptions  that 
the  circuit  judge  allowed  the  action  to  be 
enlarged  into  an  action  for  the  adjudgment 
of  all  the  questions,  including  interest,  aris- 
ing in  the  accounts  between  Fuller  and 
Osborne.  We  think  the  point  too  technical, 
for  it  seems  clear  from  the  record  that  the 
issue  of  usury  could  not  have  been  fairly 
tried  without  an  examination  and  adjudg- 
ment of  interest  of  the  entire  account 

Affirmed. 

GARY,  0.  J.,  and  HYDRICK  and  FRAS- 
ER,  JJ.,  concur. 

WATTS,  J.  (dissenting).  I  think  judgment 
should  be  reversed,  and  new  trial  granted, 
for  the  reason,  in  my  opinion,  there  was  no 
usury  in  the  transaction.  Fuller  only  charg- 
ed Osborne  the  credit  price  for  goods  and 
merchandise,  and  for  this  reason  I  dissent 


(71  w.  Va.  1) 

STATE  V.  WALDRON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  13,  1912.) 

fSyUabuM  hy  the  Court,) 

1.   HOKICIDE   (8    192*)  —  BVIDBNCB  —  ADMISSI- 

BiLiTT— Circumstances  Preceding  Act. 
When  self  defense  is  relied  on  and  there  is 
some  evidence  that  deceased  was  the  aggres- 
sor, evidence  of  bis  recent  act  or  acts  of  vio- 
lence even  towards  third  persons  though  un- 
communicated  to  defendant,  and  so  connected 
in  time,  place  and  circumstance  with  the  hom- 
icide as  to  likely  characterize  deceased's  con- 
duct towards  defendant,  ought  to  be  admitted 
to  show  the  quo  animo,  for  the  question  then 
is  what  deceased  probably  did,  not  what  de- 
fendant thought  he  was  going  to  do. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f  416;   Dec.  Dig.  |  192.*] 


2.  HoinOIDK   (I  308^— iNSTBUCnONB— DSOBKB 

OF  Offense. 

Upon  principles  enunciated  in  State  v. 
Gravely,  66  W.  Va.  375,  66  S.  E.  503,  State  v. 
Taylor,  57  W.  Va,  228,  50  S.  B.  247,  and  State 
V.  Clifford,  59  W.  Va.  1,  52  S.  E.  981.  an  in- 
struction that  homicide  proved  or  admitted  is 
presumed  to  be  murder  in  the  second  degree  is 
not  wholly  inapplicable,  though  self  defense  be 
relied  on  and  the  facts  and  circumstances 
shown  in  evidence  tend  to  justify  the  IciUing, 
and  to  reduce  the  ofitense  to  one  of  lower  de- 
gree. 

[Ed.  Note.—For  other  cases,  see  Homicide, 
Cent.  Dig.  II  642-64r;   Dec.  Dig.  f  308.»] 

3.  Criminal  Law  (|  823*)— Trtai^— Instruc- 
tions—Construction  AS  a  Whole. 

The  general  proposition  contained  in  an 
instruction  that  the  law  of  self  defense  is  the 
law  of  necessity,  not  limiting  it  to  apparent  ne- 
cessity, but  followed  by  the  statement  that 
unless  the  prisoner  acted  in  the  honest  belief 
that  it  was  then  and  there  necessary  to  take 
the  life  of  deceased  in  order  to  save  his  own 
life  or  free  himself  from  some  great  bodily 
harm,  he  was  not  justified  therein,  and  if  the 
jury  believed  defendant  though  previously  as- 
saulted, used  more  force  than  was  reasonably 
necessary  to  repel  the  assault  or  shot  or  con- 
tinued to  shoot  after  necessity  for  so  doing  bad 
ceased,  they  could  not  acquit  him,  is  not  erro- 
neous, for  as  a  whole  the  instruction  does  lim- 
it the  law  of  necessity  stated  to  apparent  ne- 
cessity. 

[Ed.  Note.r-For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |S  1992-1995,  3158;  Dec.  Dig. 
i  823.*] 

4.  Criminal  Law  (|  829»)—TRiAir— Instruc- 
tions—Requests. 

An  instruction  that  where  there  is  more 
than  one  assailant,  the  slayer  has  the  right  to 
act  upon  the  hostile  demonstration  of  one  or 
all  of  them  and  to  kill  one  or  all  if  it  reason- 
ably appears  to  him  that  they  are  present  for 
the  purpose  of  acting  together  to  take  his  life 
or  do  him  some  serious  l>odily  injury,  is  not 
erroneously  rejected  where  the  same  proposi- 
tion is  substantially  covered  in  another  instruc- 
tion stated  in  terms  more  particularly  appro- 
priate to  the  concrete  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011;  Dec.  Dig.  |  829.*] 

Robinson  and  Williams,  JJ.,  dissenting. 

Error  to  Circuit  Court,  McDowell  Connty. 

John  M.  Waldron  was  convicted  of  mur- 
der in  the  second  degree,  and  brings  error. 
Reversed,  and  new  trial  granted. 

Wm.  O.  Conley,  Lawson  Worrell,  and 
Greever  &  Gillespie,  for  plaintiff  in  error. 
Anderson,  Strother  &  Hughes,  Strother,  Tay- 
lor &  Taylor,  W.  P.  Payne.  Flanagan  &  Per- 
ry, and  Sanders  &  Crockett,  for  defendant 
in  error. 

MILLER,  J.  On  an  indictment  for  the 
murder  of  Ben  Tate  defendant  was  acquit- 
ted of  murder  In  the  first  degree,  but  found 
guilty  of  murder  in  the  second  degree,  and 
the  Judgment  below  was  that  he  be  confined 
in  the  penitentiary  for  the  period  of  ten 
years. 

The  homicide,  admitted,  occurred  on  the 
night  of  January  — ,  1910,  a  Sunday  night, 
in  a  brothel  in  Keystone,  McDowell  County. 
Defendant  was  a  deputy  United  States  Mar- 
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Bbal,  who  at  the  request  of  White,  town 
sergeant,  had  gone  with  him  to  this  house 
to  make  an  arrest  for  alleged  illicit  sales  of 
intoxicating  liqnors.  WhUe  waiting  the  re- 
turn of  White  from  the  Mayor's  office  with 
warrants,  defendant,  who  before  White  left 
to  secure  the  warrants,  had  been  invited  on 
the  outside  of  the  house  by  Tate  and  his 
companion  Gillespie,  patrons  of  the  house, 
and  had  declined,  was  on  their  coming  out 
of  the  room  of  Uie  mistress  of  this  house, 
enticed  by  them  into  an  adjoining  room, 
where,  almost  instantly,  the  door  being  shut 
by  one  of  them,  the  difficulty  occurred,  re- 
sulting not  only  in  the  death  of  Tate,  but 
of  Gillespie  also,  from  pistol  shots  fired  by 
defendant. 

Defendant  was  the  only  living  witness  as 
to  what  actually  took  place  in  the  room 
where  the  homicide  occurred.  He  admitted 
the  killing,  but  on  his  trial  relied  on  self 
defense. 

The  controversy  here  is  reduced  to  a  few 
questions  relating  to  the  rejection  of  certain 
evidence  proposed  by  the  prisoner,  and  to 
the  giving  and  rejecting  of  certain  instnic- 
tions  to  the  Jury. 

[1]  First,  as  to  the  rejected  evidence.  On 
the  trial,  the  prisoner,  to  establish  his  the- 
ory of  self  defense,  was  permitted  to  and 
did  prove  by  the  testimony  of  White  that 
after  he  and  White  entered  the  house,  and 
asked  for  the  girl  Blackburn,  reported  to 
have  sold  the  liquor  to  Walter  Waldron  and 
Trivltts,  Madge  Murray,  the  mistress  of  the 
bouse,  came  out  of  her  room  and  inquired 
of  them,  "Why  do  you  all  have  me  charged 
with  selling  whiskey  and  beer  to-day?**  and 
that  another  woman,  Jennie  Belcher,  inter- 
posing said:  "Make  them  show  you  a  United 
States  warrant  before  you  go;"  that  the 
Murray  woman  then  walked  to  a  bed  in  the 
room,  and  to  where,  as  he  supposed,  Tate 
was  sitting  on  a  chair,  and  sat  down  on  his 
lap,  and  said  to  him:  "  'Sweetheart,  you  are 
not  going  to  let  them  take  me,  are  you?*  or 
something  like  that;  and  he  said:  'No,  not 
as  long  as  we  are  here,*  and  he  raised  up 
and  pushed  her  off  of  his  lap."  This  witness 
also  says,  that  when  Tate  got  up  he  walked 
around  to  the  foot  of  the  bed  and  stopped, 
and  that  witness  said  to  him,  we  won't  have 
any  trouble,  we  will  get  a-  warrant,  that  he 
would  go  down  and  see  Hale,  the  mayor, 
and  get  him  up  there  and  pull  the  whole 
house;  that  Waldron  and  he  then  walked 
out  in  the  dance  hall,  where  he  wrote  a  note, 
proposing  to  send  Waldron  for  the  warrants, 
but  after  writing  it  concluded  to  go  himself, 
as  he  thought  he  could  find  the  mayor  quick- 
er. Continuing  this  witness  says:  •  "Then 
Mr.  Tate  walked  around  on  this  side,  and 
Gillespie  on  this  side  (indicating),  and  touch- 
ed him  (Waldron)  on  the  shoulder,  and  said 
he  wanted  to  see  him  on  the  outside.  He 
told  him  that  if  they  wanted  to  see  him, 
see  him  in  here,  and  'I  don't  see  what  busi- 


ness you  have  on  the  outside.*  Gillespie 
spoke  up  and  said  they  wanted  to  see  him 
on  the  outside."  Waldron  himself,  corrobo- 
rates White  entirely  as  to  what  occurred  up 
to  the  time  White  left  the  house  to  go  for 
the  warrants. 

As  to  what  occurred  immediately  after- 
wards, Waldron  further  swears,  and  no  fact 
or  witness  materially  contradicts  him:  *'As 
soon  as  Mr.  White  left  they  all  went  over 
to  Madge's  room  and  left  me  alone  in  the 
dance  hall.  I  was  standing  there  and  in  a 
short  time  two  fellows  came  out  of  Madge's 
room  and  come  up  to  me  and  the  big  fellow 
says:  'Ck>me  over  in  the  room  where  you 
can  sit  down;  it's  no  use  standing  up,'  and 
pointed  to  the  room  right  out  across  the  lit- 
tle hall.  There  was  a  light  in  there  and  I 
Just  walked  over,  followed  him.  He  walked 
right  on  in.  I  was  behind  him.  I  heard  the 
door  shut,  and  just  turned  my  head  that 
way  (indicating)  and  the  smallest  one  had 
his  back  to  the  door  and  this  big  fellow 
struck  me.  •  •  •  He  knocked  me  down, 
I  guess,  the  time  he  struck  me.  They  both 
jumped  on  me  and  I  caught  on  to  the  bed 
the  best  I  could  on  it,  then  pulled  myself 
up  the  beet  I  could,  trying  to  get  my  gun 
out  all  the  time,  shoved  myself  away  from 
them,"  when  he  shot  him,  thinking  he  was 
in  danger  of  being  killed,  or  having  great 
bodily  harm  done  to  him,  his  only  reason 
for  shooting. 

In  connection  with  this  testimony  and  as 
further  tending  to  show  Tate  and  Gillespie 
were  the  aggressors,  and  establish  his  theory 
of  self  defense,  the  prisoner  proposed,  but 
was  not  permitted  to  prove,  by  two  witness- 
es, Baxter  and  Hermanson,  that  but  a  few 
moments  before  the  homicide,  both  Tate  and 
Gillespie,  In  connection  with  two  or  three 
other  men,  were  in  a  violent  state  of  mind 
towards  Hermanson;  that  but  a  few  mo- 
ments before  White  and  Waldron  entered 
the  house  Tate  and  Gillespie,'  as  Baxter 
thought  from  their  actions,  acting  under  the 
influence  of  liquor,  jumped  on  Hermanson, 
in  aid  of  their  lewd  mistresses,  and  without 
other  cause,  beat  him,  while  Hermanson  was 
there  waiting  for  two  other  women  to  come 
down  stairs  and  pay  him  some  money  he 
claimed  they  owed  him. 

Th0  attorney  general  and  associate  coun- 
sel Justify  the  action  of  the  court  in  exclud- 
ing this  evidence,  not  on  the  ground  that  it 
might  not  have  Influenced  the  verdict  of 
the  Jury,  but  on  the  grounds,  (a)  that  evi- 
dence of  a  single  act  of  violence  is  not  ad- 
missible to  establish  the  turbulent  and  vio- 
lent character  of  deceased ;  (b)  that  the  con- 
duct of  Tate  and  Gillespie  towards  Herman- 
son  was  unknown  to  Waldron,  and  if  for  no 
other  was  inadmissible  for  this  reason ;  and, 
(c)  because  the  conduct  of  Tate  and  Gillespie 
constituted  no  part  of  the  res  gestse,  had  no 
bearing  upon  or  connection  with  the  homi- 
cide, that  there  was  no  causal  or  even  ex- 
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planatoxy  Matlon  between  that  recent  oc- 
currence and  the  homicide. 

In  homicide  cases,  where  the  general  char* 
acter  of  the  deceased  fbr  turbulence  and  vio* 
lence  is  involved,  the  general  rule,  establish- 
ed by  the  weight  of  authority,  no  doubt  is, 
that  evidence  of  Isolated  facts  or  specific 
acts  forming  no  part  of  the  res  gestee,  and 
in  no  way  connected  with  defendant,  will  not 
be  received  in  evidence.  21  Cyc.  910,  and 
cases  cited  in  notes.  But  when  self  defense 
is  relied  on,  and  where  as  in  this  case,  there 
is  evidence  tending  to  show  the  deceased 
was  the  aggressor,  the  dangerous  character 
of  deceased  may  be  shown  by  the  facts  and 
circumstances  attending  the  homicide,  and  so 
connected  with  it  as  to  constitute  a  part  of 
the  res  gestae.  21  Cyc.  909;  1  Wigmore  on 
Ev.,  section  863;  State  v.  Morrison,  49  W. 
Va.  210,  218,  3S  S.  B.  481 ;  Harrison  v.  Com., 
79  Va.  374,  52  Am.  Rep.  634.  •  Moreover,  Mr. 
Wigmore,  1  Wigmore  on  Ev.,  section  198, 
citing  numerous  cases,  says:  "When  the  turb- 
ulent character  of  the  deceased,  in  a  prose- 
cution for  homicide,  is  i^elevant  (under  the 
principle  of  |  $3,  ante),  there  is  no  substan- 
tial reason  against  evidencing  the  character 
by  particular  instances  cft  violent  or  quarrel- 
some conduct  Such  instances  may  be  very 
significant;  their  number  can  be  controlled  by 
the  trial  Court's  discretion;  and  the  pro- 
hibitory considerations  applicable  to  an  ac- 
cused's character,  (ante,  I  194)  have  here  lit- 
tle or  no  force."  And  whether  in  such  caises 
as  the  one  at  bar  there  is  necessity  of  show- 
ing defendant's  knowledge  of  deceased's  char- 
acter, tiiis  writer,  in  section  63,  referred  to, 
says:  ^The  reason  for  the  hesitation,  once  ob- 
servable in  many  Courts,  in  recognizing  this 
sort  of  evidence,  and  the  source  of  much 
confusion  Yipon  the  subject,  was  the  frequent 
failure  to  distinguish  this  use  of  the  de- 
ceased's character  from  another  use,  perfect- 
ly well-settled,  but  subject  to  a  peculiar  limi- 
tation not  here  necessary,— the  use  of  com- 
municated character  to  show  the  fact  and 
the  reasonableness  of  the  defendant's  appre- 
hension of  violence  (post,  f  246).  As  the  pur- 
pose there  is  to  show  defendant's  state  of 
mind,  it  Is  obvious  that  the  deceased's  char- 
acter, as  affecting  the  defendant's  apprehen- 
sions, must  have  become  known  to  him;  i.  e. 
proof  of  the  character  must  indispensably  be 
accompanied  by  proof  of  its  communication 
to  the  defendant;  else  It  is  irrelevant  In 
the  present  use,  this  additional  eletnent  of 
communication  is  unnecessary ;  for  the  ques- 
tion is  what  the  deceased  probably  did,  not 
what  the  defendant  probably  thought  the  de- 
ceased was  going  to  do.  The  inquiry  is  one 
of  objective  occurrence,  not  of  subjective  b^ 
Uef.  This  distinction,  however,  was  at  first 
not  always  appreciated  by  the  Courts,  nor 
clearly  laid  before  them  by  counseL  Hence, 
a  ruling  excluding  the  present  use  of  the 
evidence  cannot  always  be  taken. -as  a  re- 
pudiation of  the  present  principle,   but  is 


often  merely  a  mling  that  the  offer  does 
not  satisfy  the  doctrine  of  communicated 
character;  and  such  a  Court  may  in  future 
recognize  the  present  doctrine  if  the  distinc- 
tion is  pressed  upon  it  Apart  from  a  few 
such  precedents,  the  principle  is  now  general- 
ly accepted."  This  writer^  same  volume,  sec- 
tion 248,  substantially  repudiates  the  doc- 
trine of  some  decisions,  that  particular  acts 
of  violence  if  known  to  defendant  ought  not 
to  be.  received  in  evidence,  on  the  question 
of  defendant's  belief  of  impending  danger. 
'"The  fact,"  says  he,  'that  the  circumstance 
creating  apprehension  is  a  single  act  or  se- 
ries of  acts,  instead  of  a  general  <diaracter, 
does  not  necessarily  destroy  its  capacity  to 
create  apprehension.  Nor  does  its  distance 
In  time  from  the  moment  of  the  affiray  neces- 
sarily have  that  effect  •  •  •  Certainly 
all  analogies  of  the  law  (apart  from  the  com« 
mon  sense  of  the  situation)  favor  such  evi- 
dence; for  if  particular  vicious  acts  of  an 
animal  are  relevant  to  show  that  its  owner 
was  warned  of  its  viciousness  (post,  f  251)> 
and  if  particular  misconduct  of  an  employee 
is  relevant  to  show  that  his  employer  was 
warned  of  his  incompetency  (post,  |  250), 
then  particular  deeds  of  unscrupulous  vio- 
lence may  well  be  deemed  relevant  to  show 
an  apprehension  of  violence  from  such  a 
person.  The  true  solution  is  to  exercise  a 
discretion,  and  to  admit  such  facts  when 
common  sense  tells  us  that  they  could  Inti- 
mately affect  a  defendant's  apprehenslona 
The  state  of  the  law  in  more  recent  times 
has  come  on  the  whole  to  favor  the  admissi- 
bility of  such  facts." 

We  agree  with  tlds  writer  that  reason,  If 
not  the  weight  of  Judicial  decision,  favors 
the  admissibility  in  evidence  of  such  facts, 
when  the  question  is  the  knowledge  or  be- 
lief of  the  defendant  in  the  dangerous  char- 
acter of  deceased*  and  the  necessity  for  act- 
ing in  self  defense.  And  on  parity  of  rea- 
soning, where  self  defense  is  relied^  on  and 
there  is  some  evidence  that  deceased  was 
the  aggreeeor,  and  the  question  is  what  the 
deceased  probably  did  do,,  his  quo  animo,  as 
evidenced  by  his  recent  acts  of-  turbulence 
even  towards  a  third  person*  so  connected  in 
time,  place  and  circumstance  with  the  homi- 
cide, as  to  likely  characterize  the  deceased's 
conduct  towards  the  defendant  ought,  on  the 
principles  stated  by  this  writer  in  said  sec- 
tion 63,  to  be  received  In  evidence,  for  the 
question  then  Is  what  deceased  probably  did, 
not  what  defendant  probably  thought  det- 
ceased  was  going  to  do. 

The  application  of  this  distinction,  so  often 
overlooked,  and  so  clearly  stated  by  Mr.  Wig- 
more, we  think  well  recognized  by  other 
wHters,  and  in  some  leading  cases,  now  to 
be  referred  to.  In  6  Ency.  of  Ev.  783,  the 
rule  we  approve  is  stated  thus:  "The  violent 
conduct  of  the  deceased  shortly  preceding  the 
homicide,  though  in  the  abs^ice  of  and  un- 
known to  the  accused,  is  admissible  to  show 
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hlff  conffitlOB  of  mind  and  characterise  his 
conduct  during  the  fatal  difficulty  and  by 
some  courts  Is  regarded  as  part  of  the  res 
gestae."  We  do  not  think  the  rule  of  res 
gestse  should  be  so  limited  In  Its  scope  as 
counsel  for  the  State  would  limit  It.  We 
find  the  rule  applicable  In  homicide  cases 
thus  comprehensively  stated  In  21  Cyc.  924: 
"The  res  gestse  In  cases  of  homicide  are  the 
surrounding  facts  of  the  transaction,  explan- 
atory of  the  act,  showing  motive  for  acting, 
or  standing  in  a  causal  relation  to  the  crime. 
The  res  gestiBe  consist  of  circumstances  or 
declarations  made  admissible  in  evidence  by 
reason  of  their  connection  with  the  particu- 
lar fact  under  Investigation,  and  the  test  is, 
whether  the  fact  or  circumstance  put  in  evi- 
dence is  so  connected  with  the  main  fact  un- 
der consideration  as  to  illustrate  its  charac- 
ter, to  farther  its  object,  or  to  form  in  con- 
junction with  it  one  continuous  transaction. 
They  are  proper  to  be  submitted  to  the  jury 
provided  they  can  be  established  by  compe- 
tent means,  sanctioned  by  the  law,  and  af- 
fbrd  any  fair  presumption  or  inference  as  to 
the  Question  in  dispute" 

In  Peoi^e  v.  Lilly,  38  Mich.  270,  the  de- 
ceased's behavior  on  the  way  to  the  scene  of 
the  homicide  was  held  admissible  to  corrobo- 
rate the  evidence  as  to  his  violent  conduct 
during  the  conflict.  In  State  v.  Belrd,  118 
Iowa,  474,  92  N.  W.  894,  evidence  that  the  de- 
ceased on  the  night  of  the  homicide,  while  In- 
toxicated, and  going  from  one  saloon  to  an- 
other shortly  preceding  the  homicide,  made 
an  assault  upon  a  tMrd  person,  was  held  im- 
properly excluded,  on  the  ground  that  it  in- 
dicated ^a  state  of  mind  continuing  up  to  the 
time  of  the  affray,  and  which  would  be  lik€dy« 
in  ordinary  human  experience,  to  lead  to  ag- 
gression and  combativeness  at  that  time.**  In 
the  Virginia  case  of  Muscoe  v.  Common- 
wealth, 87  Ya.  460,  464,  12  S.  B.  790,  792,  the 
trial  court  admitted  a  witness  to  testify  that 
''just  before  sundown''  upon  the  evening  of 
the  day  of  the  homicide,  as  he  was  parting 
with  him  the  person  said:  ''Buster,  I  feel 
hot;  I  feel  like  I  could  shoot  a  man  and 
make  him  jump  so  high  before  he  touches  the 
ground"  (indicating  the  height  by  his  hand), 
and  "Don't  tell  me  to  take  care  of  myself. 
Tell  the  people  that  I  pass  by  to  take  care  of 
themselves.*'  The  appellate  court  responding 
to  the  point  of  error  made  against  the  admis- 
sibility of  this  evidence,  said:  "We  are  of 
opinion  that  this  testimony  was  properly  ad- 
mitted. Coming,  as  it  did,  almost  immediate- 
ly before  the  killing,  it  sbed  light  upon  the 
condition  of  the  prisoner.  It  may  not  be  ad- 
missible strictly  as  evidence  of  intention  or  of 
threats,  but  it  certainly  shows  that  the  pris- 
oner was  in  a  reckless  frame  of  mind  and 
ready  to  use  the  weapon  with  which  he  was 
armed  upon  none  or  the  most  trifling  provoca- 
tion." Citing  Whart  Cr.  Ev.  section  756; 
Hopkins  V.  Com.,  50  Pa.  9,  88  Am.  Dec.  518, 
and  Burke  v.  State,  71  Ala.  377.    In  State  r. 
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Mclver,  125  N.  a  646,  84  S.  B.  439,  the  court 
said:  "The  prisoner  also  proposed  to  ask  the 
witness  if  the  deceased  did  not  exhibit  this 
violent  and  vicious  temper  towards  another 
of  his  hands  that  morning,  and  beat  him  un- 
mercifully. This  was  also  excluded.  In  this 
we  think  there  was  error."  In  our  own  case 
of  State  V.  Abbott,  8  W.  Va.  741,  it  Is  said: 
"It  is  a  great  mistake  to  suppose  that  the  res 
gestse,  in  the  legal  sense,  is,  in  a  case  of  nc  ar- 
dor, conflned  to  the  fact  of  thrusting  the 
knife  into  the  body,  and  thereby  depriving  of 
life.  The  res  gestae  Is  the  murder,  and  the 
murder  is  made  up  of  the  homicide  and  the 
Intent  with  which  it  was  committed.  Actions, 
therefore,  which  seem  to  demonstrate  the 
quo  anlmo  are  a  part  of  the  res  gestse,  and 
words  which  are  a  part  of  these  actions  are 
admissible."  A  very  pertinent  case  is  Sneed 
V.  Territory,  16  OkL  641,  86  Pac.  70.  8  Ann. 
Cas.  854,  in  which  the  court  holds,  that 
where,  on  the  trial  of  an  Indictment  for  mur- 
der, the  defendant  claimed  to  have  shot  the 
deceased  in  self  defense  and  when  the  latter 
was  intoxicated,  and  It  appeared  from  the  ev- 
idence that  there  was  no  eye  witness  to  the 
affray  other  than  the  defendant,  that  the 
parties  were  on  friendly  terms  up  to  the  very 
day  of  the  difficulty,  and  that,  without  provo- 
cation, one  committed  an  uncalled  for  and 
violent  attack  upon  the  other,  that  it  was  er- 
ror to  exclude  testimony  that  on  the  evening 
of  the  homicide  the  deceased  had  a  difficulty 
with  another  person,  which  grew  out  of  an 
invitation  on  the  part  of  the  deceased  to 
drink  with  him,  and  that  when  his  invitation 
was  refused,  deceased  attempted  to  shoot 
such  person. 

Many  other  cases  cited  in  support  of  tliis 
rule,  state  and  federal,  fully  support  our 
view.  In  our  case  of  State  v.  Sheppard,  49 
W-  Va.  594,  39  S.  B.  681,  it  Is  said:  "All 
acts  and  conduct  of  the  deceased  previous  to 
the  fatal  encounter  may  be  shown  in  evi- 
dence, which  form  a  part  of  the  res  gestse, 
or  which  in  any  manner  tend  to  shed  light 
upon  the  question  of  motive  or  malice,  or 
of  legal  provocation,  or  upon  the  question 
whether  the  defendant  committed  the  hom- 
icide." And  in  Maher  v.  People,  10  Mich. 
212,  81  Am.  Dec.  781,  789,  it  is  said:  "No 
other  cause  being  shown  for  the  assault, 
the  proposed  evidence,  if  given,  could  have 
left  no  reasonable  doubt  that  it  was.  In  fact, 
committed  in  consequence  of  the  alleged  prov- 
ocation, whether  sufficient  or  not;  ^and  all  the 
facts  constituting  the  provocation,  or  which 
led  to  the  assault,  being  thus  closely  connect- 
ed, and  following  each  other  in  quick  succes- 
sion, and  the  assault  Itself  in  which  they  re- 
sulted, constituted  together  but  one  entire 
transaction.  The  circumstances  which,  in 
fact,  led  to  the  assault,  were  a  part  of  the  res 
gestse,  which  the  jury  were  entitled  to  have 
before  them  to  show  what  was  the  real  na- 
ture of  the  act,  the  quo  anlmo,  state  of  mind, 
and  intention  with  whidi  it  was  done."    In 
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State  y.  Bright,  89  S.  O.  228,  71  S.  E.  821,  the 
flrst  point  of  the  syllabus  Is:  "Acts  of  dece- 
dent done  immediately  before  the  homicide  to 
show  his  mental  attitude  are  admissible  on 
the  issue  of  self-defense."  And  in  McAnear 
▼.  State.  43  Tex.  Cr.  R.  518,  522,  67  S.  W.  117, 
119,  that  Court  says:  "We  know  of  no  rule 
of  law  authorizing  the  exclusion  of  any  evi- 
dence that  makes  manifest  the  guilt  of  a  de- 
fendant, or  that  tends  in  the  remotest  degree 
to  exculpate  him." 

It  seems  quite  unnatural  and  contrary  to 
human  experience  that  a  public  officer,  cir- 
cumstanced as  Waldron  was,  and  so  far 
as  the  evidence  discloses,  with  no  apparent 
motive  other  than  self  defense,  or  in  the 
heat  of  passion  duetto  some  sudden  affray, 
should  have  shot  down  two  men.  If  the 
former  and  justifiable,  no  crime  was  com- 
mitted; if  the  latter,  the  crime  was  man- 
slaughter, not  murder  in  the  second  degree. 

On  the  record  now  presented  we  think 
the  evidence  of  Hermanson  and  Baxter,  ex- 
cluded, should  have  been  admitted,  and  that 
the  court  below  erred  in  rejecting  it,  en- 
titling the  prisoner  to  a  new  trial. 

The  point  is  made,  that  as  the  prisoner 
admitted  the  killing,  and  as  the  law  pre- 
sumes all  murder  to  be  murder  In  the 
second  degree,  putting  the  burden  of  show- 
ing justifiable  homicide  on  defendant,  if 
the  excluded  evidence  had  been  admitted,  in 
connection  with  all  the  other  evidence,  the 
presumption  of  guilt  would  not  have  been 
overcome  thereby.  In  answer  we  may  say 
that  there  is  always  a  presumption  of  malice 
from  the  use  of  a  deadly  weapon;  but  this 
rule  is  applicable  only  when  nothing  is  of- 
fered in  explanation,  such  as  self  defense 
and  the  like.  2  Ghamberlayne;  Mod.  Law 
of  Ev.,  section  1155,  citing  among  other 
cases,  in  note,  our  case  of  State  v.  Clark,  61 
W.  Va.  457,  41  S.  E.  204.  And  "the  fact 
that  the  alleged  self  defense  was  effected 
by  the  use  of  a  greatly  superior  weapon  is 
by  no  means  conclusive  of  malice."  People 
V.  Barry,  31  CaL  357,  cited  in  same  note. 
In  Perkins  v.  State,  124  6a.  6,  52  S.  E.  17, 
it  iB  held  that  if  the  accused  offers  evidence 
explanatory  of  the  homicide  admitted,  no 
presumption  of  malice  arises.  The  latter 
proposition,  however,  according  to  our  cases, 
would  not  preclude  an  instruction  on  the 
presumption  of  murder,  the  homicide  being 
proven. 

[2]  Finally,  as  to  the  instructions.  Ex- 
ceptions were  taken  to  the  giving  of  all  of 
the  State's  instructions,  and  to  the  rejec- 
tion of  certain  of  the  defendant's  instruc- 
tions. We  have  considered  all  these  excep- 
tions; but  find  little  merit  in  any  of  them. 
Most  of  them  propound  legal  principles,  ap- 
plicable  to  the  evidence,-  many  times  ruled 
upon,  and  we  will  not  undertake  to  discuss 
any  of  them  except  State's  instructions  num- 
bered one  and  three,  given,  and  defendant's 
instruction  numbered  five,  rejected. 

The  first  criticism  of  State's  instructions 


numbered  one  and  three,  Is  that  the  propo- 
sition common  to  both,  that  homicide  proved, 
or  admitted,  is  presumed  to  be  murder  in 
the  second  degree,  is  inapplicable  where  self 
defense  is  relied  on,  or  where  the  facts  and 
circumstances  shown  in  evidence  tend  to 
justify  the  killing,  or  reduce  the  off^ise  to 
one  of  lower  degree.  'There  is  no  merit  in 
this  criticism.  The  point  is  fully  covered  by 
prior  decisions,  which  need  only  be  referred 
to.  State 'V.  Gravely,  66  W.  Va.  375,  66  S. 
E.  503;  State  v.  Taylor,  67  W.  Va.  228,  50 
S.  E.  247 ;  State  ▼.  Clifford,  59  W.  Va.  1,  62 
S.  E.  981. 

[3]  An  additional  criticism  of  State's  in- 
struction number  three  is,  that  it  tells  the 
jury  that  the  law  of  self  defense  is  the  law 
of  necessity,  not  limiting  it,  as  in  State's 
instruction  number  twelve,  given,  to  appar- 
ent necessity.  But  this  instruction  does  not 
stop  with  this  general  declaration  of  prin- 
ciple. It  precedes  a  statement  of  the  law  of 
self  defense,  which  tells  the  jury  that  un- 
less the  prisoner  acted  on  the  honest  belief 
that  it  was  then  and  there  necessary  to 
take  the  life  of  deceased  in  order  to  save  his 
own  life,  or  free  himself  from  some  great 
bodily  harm,  he  was  not  justified  therein, 
and  that  if  the  jury  believed  that  defendant, 
though  previously  assaulted,  used  more 
force  than  was  reasonably  necessary  to  repel 
the  assault,  or  shot,  or  continned  to  shoot 
after  the  necessity  for  so  doing  had  ceased, 
they  could  not  acquit  him.  We  see  nothing 
in  this  statement  of  the  law  prejudicial  to 
defendant  The  instruction  as  a  whole 
practically  limits  the  law  of  necessity  to 
apparent  necessity,  and  read  in  connection 
with  State's  instruction  number  twelve  the 
jury  could  not  possibly  have  been  misled 
by  it 

[4]  Lastly  as  to  defendant's  Instruction 
number  five,  rejected.  This  instruction  reads: 
''The  Court  instructs  the  jury  that  where 
there  is  more  than  one  assailant,  the  slayer 
has  the  right  to  act  upon  the  hostile  demon- 
stration of  either  one  or  all  of  them,  and  to 
kill  either  one  or  both  of  them,  if  it  rea- 
sonably appears  to  him  that  they  are  present 
for  the  purpose  and  acting  together  to  take 
his  life  or  do  him  some  serious  bodily  iO' 
jury." 

This  instruction  was  approved  in  Carson 
V.  State,  57  Tex.  Or.  B.  394,  123  S.  W.  590, 
136  Am.  St  Bep.  981,  and  the  proposition 
approved  in  Wharton  on  Hom.  396,  and 
cases  cited  by  liim,  and  we  think  states  a 
correct  legal  proposition.  But  we  do  not 
think  the  prisoner  was  prejudiced  by  its 
rejection,  because  the  same  proposition  was 
covered  substantially  and  in  terms  more 
particularly  appropriate  to  the  concrete  case, 
in  defendant's  instruction  number  one^  given. 

For  the  error  in  rejecting  the  evidence  of 
Hermanson  and  Baxter  we  are  of  opinion  to 
reverse  the  judgment  below  and  grant  the 
prisoner  a  new  trial,  as  already  ordered. 

BOBINSON,  J.,  dissents. 


W.VaJ 


STATE  T*  WAIiDRON 


663 


WILLIAMS,  7.  (dissentlnfid.  In  order  that 
one  may  Jbiave  a  clearer  understanding  of 
the  error,  found  by  the  majority  of  the 
court.  It  is  necessary  to  state  more  fully  than 
It  is  stated  in  the  opinion,  not  only  the  un- 
disputed facts  connected  with  and  surround- 
ing the  homicide,  but  also  to  state  more  fully 
the  rejected  eyidence.  One  can  then  see  more 
clearly  the  relative  importance  which  the 
opinion  gives  to  the  excluded  testimony,  and 
will  be  better  prepared  to  Judge  of  its  value 
as  a  precedent 

Defendant's  presence  at  Madge  Murray's 
is  thus  explained  by  the  evidence.  It  was 
reported  to  him  that  whiskey  was  being 
unlawfully  sold  at  her  house,  and  he  pro- 
cured his  brother  to  go  there  and  see  if  he 
could  buy  some  whiskey.  His  brother  took 
with  him  one  Bob  Trivetts,  went  to  the 
house,  and  bought  a  half  pint  of  whiskey 
from  one  of  the  inmates  by  the  name  of 
Florence  Blackburn,  and,  about  dark  on  the 
day  of  the  homicide,  informed  defendant  of 
the  fact.  Without  procuring  a  warrant  for 
her  arrest,  defendant  and  W.  M.  White,  chief 
of  police  of  Keystone,  went  there  to  arrest 
Florence  Blackburn,  and  were  told  by  a 
number  of  the  inmates  that  there  was  no 
girl  of  that  name  there.  Defendant  says  he 
went  to  the  house  without  a  warrant,  at  the 
suggestion  of  the  chief  of  police,  who  said 
he  would  hold  them  until  defendant  could 
get  United  States  warrants.  Defendant's 
brother  was  not  with  him,  and  he  was  not 
able  to  identify  the  girl.  Some  of  the  wit- 
nesses testify  that  he  remarked  that,  if  he 
could  not  find  Florence  Blackburn,  he  would 
arrest  all  that  were  in  the  house.  After 
writing  a  note  to  the  mayor,  with  the  view  of 
sending  defendant  with  it  to  procure  war- 
rants, White  decided  to  go  himself,  giving  as 
his  reason  that  he  knew  better  where  to  find 
the  mayor  than  defendant  did,  and  left  de- 
fendant on  guard.  Before  he  returned  the 
tragedy  was  enacted,  and  defendant  had 
departed.  Defendant  testifies  that,  after 
White  left  and  while  he  was  standing  in 
the  dance  hall,  two  men  came  out  of  Madge 
Murray's  room  to  where  he  was  standing 
in  the  dance  hall,  and  the  big  fellow  says: 
"Come  over  In  the  room  where  you  can 
sit  down;  it's  no  use  standing  up,"  and 
that  he  followed  him  into  the  room.  There 
was  a  light  in  the  room.  He  further 
says :  "I  was  behind  him.  I  heard  the  door 
shut,  and  Just  turned  my  head  that  way  (in- 
dicating) and  the  smallest  one  had  his  back 
to  the  door  and  this  big  fellow  struck  me." 
The  larger  of  the  two  men  was  Tate  and 
the  smaller  one  Gillespie.  In  this  lighted 
room  behind  closed  door  the  homicide  oc- 
curred, and  defendant  is  the  only  living  eye- 
witness to  it 

Without  usurping  the  function  of  the  Jury, 
to  pass  upon  the  weight  of  conflicting  oral 
testimony,  the  court  Is  not  warranted  by 
the  record  to  say,  as  It  has  done  in  its 


opinion,  that  defendant  was  ''enticed'*  into 
the  room  by  the  two  men,  and  that  the  door 
was  shut  "by  one  of  them."  That  defendant 
was  enticed  to  enter  the  room,  by  the  simple 
invitation  which  I  have  quoted  from  his 
own  testimony,  is  certainly  not  to  be  in- 
ferred from  the  language  used;  whether  or 
not  deceased  intended  to  entice  defendant 
into  a  secret  place  for  an  evil  purpose  was 
a  question  which  only  the  Jury  could  deter- 
mine, and  their  verdict  would  seem  to  indi- 
cate that  they  did  not  so  interpret  the  In- 
vitation. And  the  other  question,  Who  shut 
the  door  after  the  three  men  had  gone  into 
the  room?  is  a  disputed  fact  Rose  Oleman 
says  defendant  shut  it  himself,  and  in  doing 
so  mashed  her  finger. 

Defendant  says  he  shot  in  self  defense; 
that  when  the  door  closed  he  turned  his 
head,  and  Tate,  who  bad  entered  the  room 
in  front  of  him,  struck  him  and  knocked 
him  to  his  knees  and  dazed  him;  that  both 
of  the  men  Jumped  on  him  and  commenced 
beating  him;  that  he  caught  hold  of  the 
bed  ,and  pulled  himself  up,  pushed  away 
from  them,  pulled  out  his  pistol  and  began 
shooting,  and  shot  five  times.  But,  after 
hearing  defendant's  answers  to  questions  on 
cross-examination,  the  Jury  evidently  did 
not  believe  his  story.  From  the  statements 
in  the  opinion,  to  which  I  have  alluded,  and 
the  mention  therein  made  of  the  failure  of 
the  state  to  prove  any  motive  for  the  killing, 
and  the  importance  which  the  opinion  gives 
to  such  failure,  it  is  apparent  that  the  major- 
ity of  the  court  have  been  strongly  influenced 
by  the  weight  which  it  has  given  to  the  tes- 
timony of  the  accused,  who  is  contradicted 
by  other  witnesses  who  testified  for  the 
state^  and  by  the  undisputed  facts  in  the 
case. 

I  do  not  think  the  reasons  assigned  for 
reversing  this  case  are  sound;  and  I  am 
convinced,  by  a  careful  inspection  of  the 
record,  that  the  question  of  defendant's 
guilt  or  innocence  was  one  of  fact  for  the 
Jury,  and  that  it  was  not  error  to  exclude 
the  testimony  of  Baxter  and  Hermanson. 
The  homicide  with  a  deadly  weapon  having 
been  proven,  and  admitted,  a  case  of  murder 
in  the  second  degree  was  established.  Mo- 
tive, other  than  malice,  which  may  be  infer- 
red from  the  use  of  the  deadly  weapon,  is 
no  element  of  the  crime ;  and  the  state  was 
not  required  to  show  a  motive,  other  than 
legal  malice.  But  defendant  pleaded  self 
defense  as  the  motive;  and  it  was  incum- 
bent on  him  to  prove  it  to  the  satisfaction 
of  the  Jury,  not  to  the  satisfaction  of  the 
court  Gross-examination  of  a  witness  is 
the  best  test  known  to  the  law  for  ascertain- 
ing the  truth  of  his  testimony.  The  cross- 
examination  of  accused  covers  about  20 
pages  of  the  printed  record;  and  a  perusal 
of  it  will  convince  any  impartial  reader  that 
the  Jury  were  Justified  in  not  believing  his 
account  of  the  homicide.    I  here  give  a  few 
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extracts  from  It  which  are  fair  samples  of 
its  character  throughout,  viz.:  **Q.  You  say 
that  Tate  struck  you  and  knocked  you  down? 
A.  Yes,  sir;  he  knocked  me  to  my  knees. 
Q.  Where  did  he  strike  you?  A.  Right  on  my 
forehead  here  (Indicating).  Q.  What  did  he 
strike  you  with?  A.  I  don't  know.  •  ♦  ♦ 
Q.  Where  was  Tate  standing  while  you  were 
shooting?  A.  He  was  beating  me  all  of  the 
time,  I  guess.  Q.  On  which  side  of  you?  A. 
I  don't  remember.  Q.  Where  was  Gillespie 
standing  while  you  were  shooting?  A.  They 
were  both  beating  me  all  of  the  time  from 
the  time  he  struck  the  first  lick.  Q.  Were 
they  beating  you  while  you  were  shooting? 
A.  Yes,  sir.  Q.  When  you  raised  up  didn't 
you  shove  yourself  back  from  the  bed?  A. 
Yes,  sir.  Q.  When  you  shoved  yourself  back 
from  the  bed,  didn't  you  shove  yourself  away 
from  them?  A.  I  don't  remember.  Q.  When 
you  shoved  yourself  back  from  the  bed, 
then,  you  don't  remember  whether  you  were 
away  from  them  or  not?  A.  No,  sir.  Q.  It 
was  when  you  shoved  yourself  back  from 
the  bed  that  you  commenced  shootlns>?  A. 
I  suppose  so.  Q.  When  you  conunenced 
shooting  you  don't  luiow  whether  you  were 
away  from  them  or  not?  A.  No,  sir.  Q. 
What  were  you  shooting  at?  A.  I  was  dazed 
from  the  first  lick  he  struck  me,  and  I  don't 
remember.  Q.  In  which  direction  were  you 
shooting?  A.  I  don't  remember.  ♦  •  • 
You  tell  the  Jury  you  haven't  any  idea  where 
you  were  shooting;  Is  that  correct?  A. 
Yes,  sir.  Q.  JDld  you  see  these  men  while 
you  were  shooting?  A.  I  don't  remember. 
Q.  You  tell  the  Jury  that  you  don't  remember 
whether  you  saw  them  or  not;  Is  that  right? 
A.  Yes,  sir." 

The  undisputed  facts  are  that  neither  Tate 
nor  Gillespie  was  armed  with  any  kind  of 
weapon,  and  both  were  In  their  shirt  sleeves ; 
that  defendant  was  armed  with  two  No.  38 
Smith  &  Wesson  revolvers;  that  he  did  not 
know  either  Tate  or  Gillespie,  and  had  not 
heard  of  the  Hermanson  difficulty;  that  he 
fired  five  shots,  every  one  of  which  struck 
the  body  of  one  or  the  other  of  his  victims, 
Tate's  body  having  two  bullet  wounds,  one 
of  which  entered  the  back,  and  Gillespie's 
body  having  three,  one  of  which  entered  the 
back  of  his  neck;  that  several  minutes  aft- 
er the  shooting  defendant  came  out  of  the 
room,  closed  the  door,  and  left  the  building 
before  it  was  known  by  any  of  the  inmates 
that  a  homicide  had  been  committed;  that 
the  furniture  in  the  room  was  found  to  be 
in  orderly  arrangement,  indicating  that  no 
scuffle  had  taken  place;  that  defendant  had 
a  small  abrasion  on  his  forehead,  *'Just  a 
little  scratch  Just  about  an  Inch  long,"  says 
Dr.  S.  A«  Daniel,  who  examined  It  shortly 
afterwards,  and  thought  It  oould  not  have 
been  caused  either  by  a  man's  fist,  or  by  a 
certain  poker  that  was  found  In  the  room 
and  exhibited  to  him. 

For  the  purpose  of  proving  that  deceased 


I  was  the  aggressor,  defendant  offered  to  prove 
by  F.  J,  Baxter  and  Sam  Hermanson  tliat  de- 
ceased liad  a  difficulty  with  said  Hermanson 
in  the  house  a  short  time  before  defendant 
and  White  came.  The  court  refused  to  ad- 
mit the  evidence,  and  for  that. cause  the 
Judgment  is  reversed.  The  rejected  testi- 
mony is.  In  substance,  as  follows:  Baxter 
was  asked  if  Ben  Tate  was  drinking,  and  he 
said  he  thought  he  was,  and  gave  as  his 
reason  that  he  saw  him  In  a  fight  He  said 
he  did  not  think  that  "three  or  four  sober 
men  would  get  on  one  man.**  But  he  ad- 
mitted that  he  did  hot  see  Tate  staggering, 
and  did  not  smell  whiskey  on  his  breath; 
that  he  did  not  see  the  beginning  of  the  fight, 
and  did  not  know  bow  it  started.  When 
asked,  by  counsel  for  defendant,  if  Tate  was 
in  a  violent  frame  of  mind,  he  replied:  '^I 
couldn't  say  what  frame  of  mind  he  was 
in;"  that  all  he  saw  to  Indicate  his  frame 
of  mind  was  that  he  was  fighting  with  Sam 
Hermanson.  The  excluded  testimony  of  Her- 
manson is  that  he  knew  Tate,  bat  did  not  see 
him  there;  that  the  difficulty  started  be- 
tween himself  and  Madge  Murray;  that  it 
was  on  account  of  an  old  grudge  between 
them ;  that  "she  had  it  In  for  [him]  several 
weeks  before";  that  she  ordered  him  out, 
and  he  sat  down  and  refused  to  go,  and  she 
caught  hold  of  his  arm  to  lead  him  out,  and 
he  Jerked  away ;  that  then  "Wade  Gillespie 
hit  [him]  and  threw  [him]  down  on  the  floor, 
and  this  man  [Baxter]  helped  [him]  to  get 
out  of  there." 

I  respectfully  submit  that  this  testimony 
has  no  causal  relation  to  the  homicide;  that 
It  reflects  no  light  upon  it  whatever,  and  is, 
therefore,  no  part  of  the  res  gestse.  Again, 
I  insist  that  it  does  not  prove,  or  even  tend 
to  prove,  either  that  Tate  was  a  man  of 
quarrelsome  and  bellicose  temper,  or  that  he 
was  In  a  violent  state  of  mind  at  the  time 
of  the  homicide.  The  testimony  does  not 
prove  that  Tate  attempted  to  do  any  violence 
to  Hermanson,  or  that  he  was  even  in  fault. 
According  to  Baxter's  testimony  there  were 
three  or  four  men  on  Hermanson;  but  who 
the  other  two  were,  besides  the  two  that 
were  killed,  or  whether  they  were  dressed  in 
buckram  suits  or  not,  or  whether  all  were 
trying  to  do  violence  to  Hermanson,  or  wheth- 
er some  of  them,  Including  Tate,  were  simply 
trying  to  prevent;  Hermanson  from  doing 
violence  to  some  one  else,  does  not  appear. 
And,  according  to  Hermanson's  testimony, 
Tate  was  not  one  of  the  many  men  that  he 
says  were  on  him;  and  It  Is  very  reasonable 
to  suppose  that  he,  knowing  Tate  personally 
and  being  the  person  most  seriously  affected 
by  the  fray,  would  know  it,  if  he  had  been 
one  of  them.  But,  even  if  the  testimony 
showed  that  Tate  was  in  a  violent  frame  of 
mind  at  the  time  of  the  Hermanson  difficul- 
ty, which  I  insist  it  does  not  show,  still 
there  was  ample  time  for  his  anger  to  cool 
before  defendant  came  to  the  house.  Nei- 
ther does  it  follow  that,  because  a  man  Is 
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angered  toward  one  man,  he  win  attempt 
yengeance  npon  a  stranger. 

I  do  not  question  the  right  of  a  person 
who  Is  on  trial  for  murder,  and  who  claims 
that  he  acted  in  self  defense,  to  prove  the 
character  of  deceased  for  violence.  He  may 
do  so  for  either  of  two  purposes,  viz.:  (1) 
To  show  that  he  was  prompted  to  shoot  by 
a  reasonable  apprehension  of  death  or  great 
bodUy  harm  to  himself.  But  defendant  did 
not  know  Tate;  hence  his  character,  what^ 
ever  it  might  have  been,  could  not  have 
aroused  bis  apprehensions.  (2)  When  it  is 
material  to  know  who  was  the  aggressor  in 
an  affray,  and  the  evidence  is  so  conflicting 
as  to  leave  the  matter  in  doubt;  and  when 
character  evidence  is  offered  for  this  pur- 
pose it  is  immaterial  whether  the  accused 
had  previous  knowledge  of  it  or  not  But, 
on  the  vital  question  of  who  was  the  ag- 
gressor in  this  case,  there  is  no  conflict  of 
testimony.  Defendant  is  the  only  living  wit- 
ness to  it,  and  he  only  has  spoken  concern- 
ing it  Therefore,  granting,  for  argument's 
sake,  that  the  evidence  is  of  a  character 
tending  to  prove  that  deceased  was  a  violent 
man,  stUl  nothing  would  be  gained  by  prov- 
ing it,  because  no  other,  witness  has  denied 
that  defendant  killed  in  self  defense.  The 
only  denial  of  it  is  found  in  the  uncontrovertp 
ed  fiicts  which  I  have  above  recited;  and 
these  facts  could  not  be  changed,  or  affected, 
by  the  most  direct  proof  that  deceased  was 
of  violent  character,  which,  at  most,  only 
tends  to  prove  a  probability,  not  a  fact.  The 
law  recognizes  that  a  bad  man  may  some- 
times be  in  the  right,  and  that  a  good  man 
may  sometimes  be  in  the  wrong;  and  no  one 
is  justified  in  taking  the  life  of  another 
simply  because  he  has  a  bad  character.  Nev- 
er having  known  Tate,  or  heard  anything  in 
regard  to  his  character,  defendant  could  not 
have  apprehended  danger  from  him  on  ac- 
count of  his  character.  No  witness  has  de- 
nied, and,  therefore,  there  is  no  occasion  to 
corroborate  his  story  by  such  evidence  as 
tends  only  to  establish  a  probability  in  any 
case,  and  such  as,  in  this  case,  could  not  pos- 
sibly overcome  the  undisputed  facts.  If  de- 
fendant had  not  testified,  the  same  verdict 
which  the  jury  did  find  would  have  been 
inevitable,  under  the  law;  but,  having  testi- 
fied that. he  did  the  killing  in  self  defense, 
the  verdict  depended  upon  whether  or  not 
the  jury  believed  him,  and  not  upon  whether 
they  believed  some  other  witness*  testimony 
bi  preference  to  him,  for  theire  was  no  one 
^ho  contradicted  him  on  the  vital  fact  of 
Ilia  defense.  Therefore,  even  if  I  be  wrong 
in  my  view  that  the  testimony  of  Baxter 
and  Hermanaon  is  not  admissible,  still  I  can 
clearly  see  that  its  exclusion  did  not  preju- 
dice defendant;  because,  if  admitted,  it  could 
have  produced  no  effect  upon  the  undisputed 
and  unalterable  facts  and  circumstances  on 
which  the  verdict  rests. 

Moreover,  I  deny  that  the  rules  of  evidence 
admit  proof  of  a  single  isolated  difficulty 


between  deceased  and  a  third  person,  when 
unknown  to  the  accused,  as  evidence  of  vio- 
lent character.  See,  on  this  subject,  the  fol- 
lowing authorities:  Underbill,  Crim.  Evi  f 
326;  State  v.  Roderick,  77  Ohio  St  SOI,  82 
N.  B.  1062,  and  numerous  cases  cited  in 
the  note  to  this  case  reported  in  14  li.  B.  A. 
(N.  8.)  706.  See,  particularly,  the  following 
cases:  State  v.  Elkins,  63  Mo.  159;  State  v. 
Ronk,  91  Minn.  419,  98  N.  W.  334;  State  v. 
Mims,  36  Or.  310,  61  Pac.  888;  State  v.  An- 
drews, 73  8.  G.  257,  53  S.  E.  423;  People  v. 
Gaimari,  176  N.  T.  84,  68  N.  B.  112;  Hard- 
graves  V.  State,  88  Ark.  261;  &  Harrison  v. 
Ck>mmonwealth,  79  Va.  374,  52  Am.  Rep.  634; 
Sturgeon  v.  Commonwealth  (Ky.)  102  S.  W. 
812;  Warrick  v.  SUte,  125  Oa.  133,  53  S.  E. 
1027. 

In  Beard  v.  Insurance  Co.,  65  W.  Va.  283, 
64  S.  B.  119,  we  held  that  where  it  was 
sought  to  establish  the  fact  tiiat,  at  the  time 
of  insured's  death,  he  was  intoxicated,  evi- 
dence was  inadmi^ible  to  prove  a  single  in- 
toxication at  another  time,  because  a  single 
act  does  not  tend  to  prove  character  or  hab- 
it The  application  of  the  rule  in  the  two 
cases  is  the  same.  If  the  habit  of  drunken- 
ness cannot  be  proven  by  a  single  act  of 
intoxication,  no  more  can  a  single  difficulty 
prove  general  character  ^for  violence. 

The  best  proof  of  character  is  general  repu- 
tation; and  defendant  made  no  attempt  to 
prove  the  character  of  deceased  in  that  way, 
and  presents  no  excuse  for  not  doing  so.  I 
am  convinced  by  the  record  that  defendant 
had  a  fair  and  impartial  trial.  Whether 
or  not  he  is  guilty  of  the  crime  of  which  be 
was  convicted  is  not  for  me  to  say;  but  I 
can,  with  perfect  propriety,  say  that  there 
is  ample  evidence,  disclosed  in  the  record, 
to  support  the  verdict,  and  human  experience 
and  observation  teach  us  that  juries  always 
resolve  their  doubts  in  favor  of  the  accused, 
and  that,  when  they  do  err  at  all,  they  usual- 
ly err  on  the  side  of  mercy.  They  were  tbe 
judges  of  the  value  of  defendant's  testimony; 
they  saw  him  face  to  face,  observed  his 
countenance,  and  heard  his  words;  and  they 
evidently  refused  to  believe  him.  This  they 
had  a  right  to  do.  It  was  their  minds  that 
had  to  be  satisfied,  for  the  law  constitutes 
them  the  triers  of  the  facts.  The  location 
of  the  wounds  on  the  bodies  of  the  dead  men; 
the  orderly  arrangement  of  the  furniture  in 
the  room;  the  fact  that  five  shots  were  fired, 
every  one  striking  the  bodies  of  one  or 
the  other  of  the  victims;  the  improbability 
that  a  man,  after  being  strudc  and  knocked 
down  and  dazed,  and  set  upon  by  two  men, 
one  larger  than  himself,  as  defendant  said 
h0  was,  could  free  himself,  and  afterwards 
kill  both  his  assailants,  and  eome  out  of  tbe 
affray  with  only  a  slight  abrasion  on  the 
forehead — ^was  an  account  of  the  Idlling 
which  seems  to  have  taxed  too  heavily  the 
credulity  of  the  jury. 

The  opinion  lays  stress  upon  the  fact  that 
no  motive  is  shown  for  the  killing.    I  have 
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answered  tbls,  bat  still  I  admit  tbat  it  seems 
unnatural  that  one  man  should  slay  another 
for  no  cause  whatever.  But  the  jury  only 
can  Judge  the  motive.  They  have  said  that 
it  was  not  self  preservation;  it  follows  that 
they  believed  it  was  malicious.  It  is  useless 
for  me  to  speculate  upon  what  the  jury  might 
have  thought,  for  it  was  their  consciences 
that  had  to  be  satisfied.  However,  I  will 
mention  one  or  two  causes  that  the  evidence 
might  have  suggested  to  their  minds.  It  will 
be  remembered  that  defendant  was  left  to 
guard  the  house  while  White  went  for  the 
warrants;  and  there  is  also  testimony  that 
defendant  said  that,  if  he  did  not  find  Flor- 
ence Blackburn,  he  would  arrest  all  that 
were  in  the  house.  The  jury  may  have 
thought  that  defendant  himself  closed  the 
door  to  the  room,  and  undertook  to  guard 
the  men  in  there,  and  that  they  attempted 
to  escape,  and  were  shot;  or  they  may  have 
believed  that  a  quarrel  arose,  and  defendant 
shot  because  he  was  angered,  'perhaps  on 
account  of  what  he  conceived  to  be  an  im- 
proper interference  with  him  in  the  exercise 
of  his  official  duty. 

I  think  the  testimony  of  Baxter  and  Her- 
manson  was  properly  excluded.  Rules  of  evi- 
dence are  founded  on  reason  and  human  ex- 
perience, and  are  intended  to  aid  courts  and 
juries  in  arriving  at  the  truth  and  justice  of 
a  case.  Such  rules  are  generally  established 
by  the  courts ;  few  of  them  have  their  origin 
in  legislative  enactment  I  admit  that  some 
courts  have,  in  recent  years,  gone  to  very 
great  length,  in  murder  trials,  in  admitting 
proof  of  difficulties  between  the  deceased  and 
third  persons,  as  evidence  of  deceased's  char- 
acter for  violence,  when  the  accused  relies 
on  self  defense;  but  an  examination  of  the 
cases  cited  in  the  majority  opinion,  and  a 
comparison  of  the  evidence  held  by  the  courts 
in  those  cases  to  be  admissible  with  the  evi- 
dence in  this  case  which  this  court  holds 
should  have  been  admitted,  and  for  exclud- 
ing which  the  majority  have  reversed  the 
trial  court,  will  show  that  this  court  has 
gone  much  further  than  any  of  them.  If  the 
opinion  is  to  become  the  law  of  this  state, 
it  does  seem  to  me  that  it  will  serve  no  need- 
ful purpose  in  the  administration  of  justice, 
but  Instead  will  furnish  new  causes  for  ap- 
peals and  prolongations  of  murder  trials; 
and  deferred  trials  too  often  result  in  unjust 
acquittals.  In  recent  years  the  courts  of 
this  country  have  been  severely  criticised  by 
the  public,  on  account  of  the  many  delays 
and  uncertainties  in  the  administration  of 
justice.  This  criticism  is  not  wholly  without 
just  cause;  and,  in  recognition  of  it,  all  the 
great  political  parties  have,  this  year,  pledg- 
ed themselves,  by  their  national  platform 
declarations,  to  correct  the  evU  by  legisla- 
tion, as  far  as  possible.  The  growth  of  the 
law  in. England  and  in  this  country  shows 


that  many  delays,  appeals,  and  reversals 
have  been  due  to  rules  of  evidence,  and  rules 
relating  to  pleading  and  practice,  which  the 
courts  themselves  had  established,  but  which 
Parliament,  and  the  Legislatures  of  the  vari- 
ous states,  later  either  modified  or  abolished 
altogether. 

It  is  a  fundamental  rule  of  evidence  that  a 
fact  should  be  proven  by  the  best  evidence^ 
when  possible  to  do  so;  and  the  best  proof 
of  character  is  proof  of  reputation.  Why, 
then,  should  not  one  on  trial  for  murder,  who 
wishes  to  prove  the  violent  character  of  de- 
ceased, be  required  to  do  so  by  proving  his 
general  reputation  for  violence,  when  he  can 
do  BO?  That  is  the  best  method  of  proving 
character,  and  so  recognized  by  all  the  courts. 
Why  should  not  the  rule  be  adhered  to? 
Why  have  some  of  the  courts  departed  from 
it  in  trials  for  homicide?  Defendant  did  not 
offer  to  prove  the  character  of  Tate  by  gener- 
al reputation. 

I  quote  the  following  from  the  report  of 
the  Committee  on  Judicial  Administration 
and  Legal  Reforms,  adopted  by  the  West 
Virginia  Bar  Association,  at  its  annual  meet- 
ing held  at  Grafton  this  year,  on  the  question 
whether  or  not  the  death  penalty  should  be 
inflicted  for  any  cause  at  the  hands  of  the 
state,  for  the  purpose  of  showing  that  the 
courts  are  considered,  by  the  bar,  to  be  large- 
ly responsible  for  the  laxity  that  exists  in 
tile  administration  of  criminal  justice,  viz.: 
**The  percentage  of  murders  throughout  this 
nation  exceeds  that  of  any  civilized  land. 
The  figures  are  not  at  hand,  but  it  is  notori- 
ous that,  not  only  is  the  proportion  of  such 
crimes  higher  than  abroad,  but  the  propor- 
tion of  convictions  are  fewer.  The  trouble 
with  us  is,  not  that  the  penalty  is  so  severe, 
but  that  the  guilty  so  often  escape.  The 
contrast  between  our  country  and  England 
is  very  strong,  both  as  to  the  rareness  of 
crimes  of  blood  and  the  certainty  of  the 
death  penalty  in  murder  of  first  degree." 

And,  to  show  the  impression  made  upon 
the  legally  trained  mind  of  a  highly  cultured 
and  closely  observant  Englishman,  after  so- 
journing for  some  time  in  the  United  States, 
and  witnessing  the  way  in  which  justice  is 
administered  in  the  courts  of  the  various 
states,  and  comparing  it  with  the  administra- 
tion of  justice  by  the  courts  of  his  own 
country,  I  quote  the  following  from  James 
Bryce*s  '^American  Ck>mmonwealth,"  in  his 
chapter  on  "State  Judiciary,"  page  204,  viz. : 
*'A11  crimes,  except  such  as  are  punishable 
under  some  federal  statute,  are  justiciable 
by  the  state  court;  and  it  is  worth  remem- 
bering that  in  most  states  there  exist  much 
wider  facilities  for  setting  aside  the  verdict 
of  a  jury  finding  a  prisoner  guilty,  by  rais- 
ing all  sorts  of  points  of  law,  than  are  per- 
mitted by  the  law  and  practice  of  England. 
Such  facilities  have  been  and  are  abused, 
to  the  great  detriment  of  the  community." 


Ga.) 


TENNESSEE  COAIi,  IRON  A  B.  CO.  ▼.  GEOBaS 


.667 


(11  GfL  App.  n) 

TENNESSEE  COAL,  IRON  ft  R.  CO.  v. 
GEORGE.     (No.  8,846.) 

(Coart  of  Appeals  of  Georgia.    June  5,  1912.) 

(8vllahu$  hy  the  OauriJ 

1.   COUBTS     (I    8*)  —  JUBISDICnOH-i-LAW    OF 

Otheb  Statb 

Section  906  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  St  1901,  p.  677), 
which  was  enacted  to  carry  into  effect  article 
4,  §  1,  of  the  federal  Constitution,  requires  the 
courts  of  the  several  states  to  enforce  any 
transitory  cause  of  action  created  by  a  statute 
of  a  sister  state,  not  opposed  to  the  settled 
policy  of  the  state  wherein  the  cause  of  action 
is  sought  to  be  enforced.  But  neither  the  Con- 
stitution of  the  United  States  nor  any  act  of 
Congress  passed  in  pursuance  thereof  author- 
izes the  Legislature  of  one  state  to  deny  to  one 
having  a  transitory  cause  of  action  originating 
in  that  state  under  one  of  its  statutes  the  right 
to  appeal  to  the  courts  of  another  state  for  tlie 
enforcement  of  his  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  H  18,  19;  Dec  Dig.  §  8.*] 

2.  Appeal  and   Ebbob    (I  969*)— Review— 

DlSCBETION  OF  COUBT— POLLING   JUBT. 

In  dvil  cases  it  is  discretionary  with  the 
trial  judge  whether  he  will  permit  the  jury  to 
be  polled;  and  the  reviewing  court  will  inter- 
fere only  in  a  clear  case  of  abuse  of  discre- 
tion.   There  was  none  such  in  the  present  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3845-3848;  Dec.  Dig.  § 
969.*] 

8.  Appeal  and  Ebbob  (|  1050*)— Injubies  to 
SEByANT—AonoNS— Admibsibilitt  or  Evi- 

DBNGE. 

Under  the  facts  of  Ihis  case,  it  was  not  er- 
ror, requiring  the  grant  of  a  new  trial,  to  per- 
mit the  plaintiff  to  testify  that  there  was  noth- 
ing be  could  have  done  which  he  did  not  do  to 
prevent  the  injuries  he  received. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4153-4160,  4166;  Dec. 
Dig.  f  1050.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Wiley  George  against  the  Ten- 
nessee Coal,  Iron  &  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

The  plaintiff  brought  hla  action  by  at- 
tachment In  the  dty  court  of  Atlanta,  claim- 
ing damages  for  personal  Injuries,  alleged  to 
liave  been  received  by  him  while  In  the  de- 
fendant's employ  as  a  locomotive  engineer 
in  the  state  of  Alabama.  The  plaintiff  plead- 
ed«  as  the  basis  of  his  right  to  recover,  sec- 
tion 8910  of  the  Code  of  Alabama  of  1907. 
That  section  provides  that,  when  a  personal 
injury  is  received  by  a  servant  in  the  serv- 
ice of  business  of  bis  master,  the  master  is 
liable  in  damages  to  the  servant  as  if  be 
were  a  stranger,  and  not  engaged  in  the 
service  of  the  master,  in  several  named 
cases,  among  which  are  the  following:  (1) 
When  the  injury  Is  caused  by  reason  of  any 
defect  of  the  ways,  works,  machinery,  or 
plant  connected  with  or  used  in  the  business 
of  the  master;'  (2)  when  the  injury  is  caused 
by  reason  of  the  negligence  of  any  person  in 


the  employment  of  the  master,  who  has  any 
superlntendehce  Intrusted  to  him  while  in 
the  exercise  of  such  superintendence;  (S) 
when  such  injury  is  caused  by  the  negligence 
of  any  coemploy6  of  the  master  to  whose  or- 
ders or  directions  the  injured  servant  was, 
at  the  time  of  the  injury,  bound  to  conform, 
and  did  conform,  if  such  injuries  resulted 
from  obedience  to  such  orders;  (4)  when  the 
injury  Is  caused  by  reason  of  the  act  or 
omission  of  any  servant  in  the  service  or 
employment  of  the  master  done  or  made  In 
obedience  to  the  rules  or  regulations  of  the 
master,  or  in  obedience  to  particular  in- 
structions given  by  any  person  delegated 
with  the  authority  of  the  master;  (5)  when 
the  injury  is  caused  by  reason  of  the  neg- 
ligence of  any  person  in  the  employment  of 
the  master,  who  has  charge  or  control  of 
any  signal,  locomotive,  or  other  named  ap- 
pliance of  the  master.  It  is  further  provid- 
ed in  the  section  that  the  master  is  not  lia- 
ble, if  the  servant  knew  of  the  defect  caus- 
ing the  injury,  and  failed  in  a  reasonable 
time  to  give  information  thereof  to  the  mas- 
ter, or  to  some  person  superior  to  himself, 
unless  the  master  or  such  superior  already 
knew  of  the  defect;  nor  is  the  master  liable 
under  subdivision  1  of  the  section,  unless 
the  defect  arose  from,  or  had  not  been  dis- 
covered or  remedied  owing  to,  the  negligence 
of  the  master,  or  of  some  person  in  the  serv- 
ice of  the  master  and  intrusted  by  him  with 
the  duty  of  seeing  that  the  ways,  works,  and 
other  named  appliances  were  in  proper  con- 
dition; provided,  that  in  no  event  shall  it 
be  contributory  negligence  or  an  assumption 
of  the  risk  on  the  part  of  a  servant  to  re- 
main in  the  employment  of  the  master  after 
knowledge  of  the  defect  or  negligence  caus- 
ing the  injury,  unless  he  be  a  servant  whose 
duty  it  is  to  remedy  the  defect,  or  w^o  com- 
mitted the  negligent  act  causing  the  injury 
complained  of. 

The  plaintiff  was  injured  while  undertak- 
ing to  repair  a  locomotive,  and  on  account 
of  certain  defects  in  the  locomotive,  which 
are  set  forth  in  detail  in  the  petition.  In 
defense  to  the  action,  the  defendant  pleaded, 
among  other  things,  section  6115  of  the  Code 
of  Alabama  of  1907,  which  is  In  the  following 
language:  "All  actions  brought  under  sec- 
tions 2486  and  3910  must  be  brought  in  a 
court  of  competent  Jurisdiction  within  the 
state  of  Alabama  and  not  elsewhere."  Up- 
on motion  of  the  plaintiff,  the  court  struck 
this  plea,  and  this  is  the  primary  error  as- 
signed in  the  record.  A  verdict  in  favor  of 
the  plaintiff  was  returned,  and  the  defend- 
ant's motion  for  a  new  trial  was  overruled. 

In  this  court  the  plaintiff  In  error  ex- 
pressly abandoned  those  grounds  of  its  mo 
tlon  in  which  complaint  is  made  that  the 
verdict  is  not  authorized  by  the  evidence 
and  is  excesslva  The  only  ground  insisted 
upon  here  is  the  overruling  of  its  objection 
to  the  following  question  propounded  by  the 


*For  other  cases  Me  tame  topic  and  McUon  NUMBER  la  Dec.  Dig.  ft  Am.  Dig.  Key  No.  SerlM  ft  Rop'r  IndezM 
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plaintiff's  attorney  to  tlie  plaintiff,  wliile 
testifying  In  his  own  betialf :  *  "Was  there 
anything  else  yon  oonid  have  done  to  keep 
the  engine  still  when  you  were  under  it?" 
The  objection  was  that  the  question  called 
for  an  expression  of  an  opinion  on  the  part 
of  the  witness  in  reference  to  a  matter 
which  was  solely  for  decision  by  the  Jury. 
The  witness  answered  the  question  as  fol- 
lows: "Nothing  on  earth  that  I  know  of." 
There  is  a  further  assignment  of  error  in 
the  bill  of  exceptions  as  follows:  After  the 
verdict  of  the  jury  had  been  announced,  and 
before  the  jury  were  dispersed  and  the  ver- 
dict had  been  recorded,  defendant's  counsel 
made  the  following  statement  and  motion: 
"Having  reason  to  suspect  a  practice  with 
the  Juries  in  this  county  of  arriving  at  ver- 
dicts in  illegal  ways,  such  as  by  agree- 
ments in  advance  to  abide  by  the  vote  of 
less  than  the  whole  12  as  to  whether  the 
finding  should  be  in  favor  of  the  plaintiff  or 
the  defendant,  and  by  agreements  in  advance 
to  fix  the  amount  of  recoveries  as  damages 
as  the  average  arrived  at  by  totaling  the 
amounts  expressed  by  each  individual  Juror 
and  dividing  the  sum  by  12,  and  thus  pro- 
ducing a  quotient  or  speculative  verdict,  I 
respectfully  request  on  behalf  of  the  de- 
fendant, that  this  Jury  be  polled,  and  each 
Juror  interrogated  as  to  whether  the  verdict 
rendered  is  his  '  individual  verdict,  unaf- 
fected by  any  agreement  among  the  Jurors 
in  advance  of  arriving  at  it,  by  which  It 
was  found  to  be  in  favor  of  the  plaintiff, 
and  independent  of  any  agreement  with  the 
other  Jurors  in  advance  of  arriving  at  it,  by 
which  the  amount  of  it  was  fixed  by  any 
calculation  of  averages  of  the  estimates  of 
Individual  Jurors."  The  court  overruled  this 
motion  and  declined  to  propound  the  ques- 
tions suggested  by  counsel,  though  it  seems 
from  a  statement  in  the  brief  of  counsel  for 
the  plaintiff  in  error  that  the  court  was  will- 
ing to  permit  the  usual  question  to  be 
propounded  to  each  of  the  Jurors,  "Is,  this 
your  verdict?" 

Smith,  Hammond  &  Smith,  of  Atlanta, 
for  plaintiff  in  error.  R.  R.  Arnold  and 
Lamar  Hill,  both  of  Atlanta,  for  defendant 
In  error. 

POTTLE,  3".  (after  stating  the  facts  as 
above).  [1]  1.  Both  in  the  trial  court  and 
in  this  court,  the  plaintiff  in  error,  in  sup- 
port of  its  plea  that  the  action  could  not  be 
maintained  because  of  the  provisions  of  sec- 
tion 6115  of  the  Code  of  Alabama  of  1907, 
invoked  article  4,  f  1,  of  the  Constitution  of 
the  United  States,  which  is  in  the  following 
language:  "¥nU  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  rec- 
ords, and  Judicial  proceedings  of  every  other 
state;  and  the  Congress  may,  by  general 
laws,  prescribe  the  manner  in  which  such 
acts,  records,  and  proceedings  shall  be 
proved,   and  the  effects  thereof."     Section 


6115  was  adopted,  with  the  Code  of  1807 
in  solido,  some  time  after  the  passage  of  the 
act  contained  in  section  3910,  and  in  the 
argum'ent  for  the  defendant  in  error  some 
importance  is  attached  to  this  fact  We 
prefer,  however,  to  deal  with  the  point  as 
if  the  restriction  of  the  right  to  sue  to  the 
courts  of  competent  Jurisdiction  in  Alabama 
had  been  part  and  parcel  of  the  statute  cre> 
ating  the  cause  of  action.  It  is  broadly 
contended  by  counsel  for  the  plaintiff  in 
error  that  the  full  faith  and  credit  clause  of 
the  federal  Constitution  would  compel  courts 
of  Georgia  to  give  effect  to  the  limitation 
contained  in  section  6115,  and  to  refuse  to 
take  cognizance  of  a  suit  based  upon  the 
provisions  of  section  3910.  In  other  words, 
it  is  insisted  that  the  state  of  Alabama  has 
the  power  to  create  a  right  and  limit  its 
enforcement  to  the  courts  of  that  state. 
Counsel  for  the  defendant  in  error  reply  that 
the  laws  of  Alabama  can  have  no  extra- 
territorial effect;  that,  ;pvhile  any  condition 
or  limitation  prescribed  by  the  Legislature 
of  that  state,  which  goes  merely  to  the 
manner  in  which  the  right  shall  be  exercised* 
is  binding  upon  the  courts  of  that  state,  yet 
that  all  conditions  or  limitations  which  affect 
merely  the  remedy  have  no  force  beyond  the 
limits  of  the  state,  but  are  matters  as  to 
which  the  lex  fori  controls. 

It  is,  of  course,  well  settled  that  the  courts 
of  one  state  will  enforce  any  transitory 
cause  of  action  arising  in  another  state 
which  is  not  opposed  to  the  settled  policy  jof 
the  state  wherein  it  is  sought  to  enforce  the 
right  The  question  therefore  presented  for 
our  determination  is  whether  or  not  the 
Legislature  of  one  state  can  create  a  statu- 
tory right  which  gives  rise  to  a  transitory 
cause  of  action,  and  at  the  same  time  local- 
ize the  right,  so  as  to  prevent  its  enforce- 
ment beyond  the  limits  of  the  state.  In  the 
early  history  of  this  country.  Congress  pass- 
ed acts  in  execution  of  the  constitutional 
grant  of  power,  above  quoted,  which  provid- 
ed that  the  acts  of  Legislatures  of  the  sev- 
eral states  should  have  such  faith  and  cred- 
it given  to  them  In  every  state  of  the  Unit- 
ed States  as  they  have  by  law  and  usage  in 
the  courts  of  the  state  in  which  they  were 
enacted.  1  Stat,  at  Large,  c.  11,  p.  122  (U. 
S.  Compilation  of  Stats.  1901,  p.  677).  Does 
the  provision  of  this  act  of  Congress,  con- 
strued in  connection  with  section  1  of  article 
4  of  the  federal  Constitution,  compel  the 
courts  of  Georgia  to  give  effect  to  section 
6115  of  the  Code  of  Alabama,  denying  to  a 
person  injured  in  the  state  of  Alabama,  on 
account  of  negligence  of  one  domiciled  In 
that  state  the  right  to  maintain  an  action  un- 
der the  provision  of  section  3190  of  the 
Code  of  that  state  in  any  court  other  than 
the  courts  of  competent  Jurisdiction  of  that 
state? 

This  court  has  twice  had  under  considera- 
tion the  identical  question  presoited  by  this 
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assignment  of  error.  In  Son.  Ry.  Ck>.  ▼ 
Decker,  S  Ga.  App.  21,  34,  62  S.  E.  678,  In 
referring  to  section  6115  of  the  Code  of  Ala- 
bama of  1907,  it  was  said:  "Even  if  this 
statute  had  been  in  force  at  the  time  the 
suit  was  instituted,  it  would  have  been  the 
duty  of  the  courts  of  this  state  to  disregard 
it.  Our  own  sense  of  Justice,  subject  to  the 
guidance  of  the  lawmaking  power  of  this 
state,  determines  solely  and  alone  what  laws, 
domestic  or  foreign,  we  will  enforce;  and 
this  discretion  Is  subject  to  neither  limita- 
tion nor  extension  by  the  Legislature  of  any 
other  state."  This  language  was  quoted 
approvingly  in  Sou.  By.  Co.  v.  Robertson, 
7  Ga.  App.  154,  162,  66  S.  E.  535.  In  neither 
of  the  cases  Just  cited  was  the  question  di- 
rectly involved,  and  we  are  called  upon  now 
for  the  first  time  to  make  an  authoritative 
ruling  upon  the  point  presented.  Prior  to 
the  passage  of  the  act  of  Congress  in  execu- 
tion of  the  full  faith  and  credit  clause  of 
the  federal  Constitution,  the  question  as  to 
whether  laws  of  a  foreign  state  would  be 
enforced  by  the  courts  of  another  state  was 
determined  largely  as  a  matter  of  comity 
between  the  states.  As  was  said  by  Judge 
Nisbet,  in  Cox  v.  Adams,  2  Ga.  164:  'The 
laws  of  a  country,  as  a  general  principle, 
have  no  binding  force  beyond  its  territorial 
limits.  Their  authority  is  admitted  in  oth- 
er states,  not  ex  proprio  vigore,  but  ex  com- 
itate; not  on  account  of  any  inherent  force 
in  the  law  itself  beyond  the  limits  of  the 
state  which  enacts  it,  but  because  of  the 
comity  of  nations.  Each  state  has  the  un- 
questioned right  to  legislate  upon  the  rights 
and  obligations  of  its  own  citizens,  accord- 
ing to  its  own  views  of  right  and  expedien- 
cy. So,  also,  every  independent  state  will 
Judge  for  itself  how  far  it  shall  or  shall 
not  admit  the  force  of  foreign  laws  within 
its  own  territory.  These  principles,  as'  well 
as  those  we  shall  further  declare  in  this 
opinion,  are  applicable  to  the  states  of  our 
own  Union,  so  far  as  they  are  not  modified 
by  our  peculiar  system — so  far  as  the  Con- 
stitution of  the  Union  does  not  limit,  re- 
strain, or  alter  them.*' 

Generally  speaking,  any  transitory  cause 
of  action  authorized  by  the  law  of  one  state 
would,  by  comity,  be  enforced  by  the  courts 
of  another,  if  not  opposed  to  the  settled  pol- 
icy of  the  latter  state.  Since  the  passage  of 
the  act  of  Congress,  the  question  has  be- 
come one  upon  which  the  decisions  of  the  Su- 
preme Court  of  the  United  States  are  bind- 
ing upon  the  several  states;  and  the  courts 
of  this  state  are  bound  to  yield  respect  and 
obedience  to  an  authoritative  ruling  of  the 
Supreme  Court  of  the  United  States  upon 
the  question  as  to  what  effect  should  be 
given  to  an  act  of  the  Legislature  of  one 
state  when  a  right  thereunder  is  set  up  or 
claimed  in  the  courts  of  another  state.  In 
our  opinion,  the  question  is  settled  authori- 
tatively against  the  contention  of  the  plain- 


tiff in  error  by  the  decision  of  the  Supreme 
Court  of  the  United  States,  in  the  case  of 
Atchison  B.  Co.  v.  Sowers,  213  U.  S.  55,  29 
Sup.  Ct  397,  53  L.  Ed.  695.  In  that  case  a 
statute  of  the  territory  of  New  Mexico  was 
involved.  That  statute  provided,  "Where- 
as, it  has  become  customary  for  persons 
claiming  damages  for  personal  injuries  re- 
ceived in  this  territory  to  institute  and 
maintain  suits  for  the  recovery  thereof  in 
other  states  and  territories,  to  the  increas- 
ed annoyance  and  manifest  injury  and  op- 
pression of  the  business  interests  of  this  ter- 
ritory, and  the  derogation  of  the  dignity  of 
the  courts  thereof,"  it  was  enacted  that 
after  the  passage  of  that  act  no  civil  lia- 
bility, under  either  the  common  law  or  any 
statute  of  the  territory,  on  the  part  of  any 
person  or  corporation,  for  personal  injuries 
or  death  caused  by  such  person  or  corpora- 
tion in  the  territory,  should  be  enforced  in 
any  court  other  than  the  district  court  of 
the  territory  in  and  for  the  county  of  the 
territory  where  the  claimant  or  the  per- 
son against  whom  the  claim  was  asserted 
resided,  or,  if  a  corporation,  in  the  coun- 
ty in  which  the  corporation  had  its  prin- 
cipal place  of  business.  It  was  further  pre- 
scribed by  the  act  that  there  should  be  cer- 
tain conditions  precedent  to  suit,  such  as 
service  upon  the  person  or  corporation 
against  whom  the  damages  were  claimed, 
within  90  days  after  the  injury  and  30  days 
before  the  commencement  of  the  suit,  of  an 
afiSdavlt  by  the  claimant,  stating  his  name 
and  address  and  the  name  of  the  person  re- 
ceiving the  injuries,  the  character  and  ex- 
tent of  the  injuries,  the  way  or  manner  in 
which  the  injuries  were  caused,  and  the 
names  and  addresses  of  all  the  witnesses  to 
the  happening  of  the  t&eta  causing  the  in- 
juries; also  that  all  of  the  conditions  there- 
inbefore mentioned,  including  the  bringing 
of  the  action  within  one  year  in  a  court 
within  the  territory,  must  be  complied  with, 
and  "that  such  right  of  action  is  given  only 
on  the  understanding  that  the  foregoing  con- 
ditions precedent  are  made  a  part  of  the 
law  under  which  the  right  to  recover  can 
exist  for  such  injuries,"  except  as  other- 
wise provided  in  the  act. 

An  action  was  brought  in  one  of  the 
courts  of  Texas  by  a  person  who  had  sus- 
tained personal  injuries  in  the  territory  of 
New  Mexico,  and  the  statute  of  New  Mexico, 
above  referred  to,  was  pleaded  as  a  defense 
to  the  action.  The  Court  of  Civil  Appeals 
of  Texas  refused  to  sustain  the  defense,  and 
held,  in  substance,  that,  while  all  the  condi- 
tions precedent  to  suit,  as  prescribed  by  the 
act  of  New  Mexico,  in  reference  to  giving  of 
notice,  furnishing  the  list  of  the  witnesses, 
making  an  affidavit,  etc.,  would  be  enforced 
by  the  courts  of  Texas,  those  courts  were 
not  bound  to  recognize  and  respect  an  act  of 
the  territory  of  New  Mexico  which  limited 
the  right  to  suit  to  the  courts  of  that  ter- 
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rltory.  In  fhe  course  of  the  opinion,  that 
oourt  said:  ''The  state  of  Texas  is  bound, 
under  section  1,  art.  4,  of  the  Constitution 
of  the  United  States,  to  give  full  faith  and 
credit  to  the  public  acts,  records,  and  Judi- 
cial proceedings  of  every  other  state;  but 
it  is  not  required  to  recognize  a  statute  of 
any  state  that  seeks  to  fix  the  Jurisdiction  of 
its  courts  and  prevent  the  citizens  of  other 
states  from  using  its  courts,  if  they  so  de- 
sire, in  the  enforcement  of  their  rights.  The 
Jurisdiction  of  our  courts  must  and  will  be 
prescribed  by  the  constitutional  and  legisla- 
tive authority  of  our  state,  and  not  by  that 
of  any  other  state.  A  law  attempting  such 
interference  is  null  and  void,  and,  as  such, 
does  not  come  within  the  constitutional  pro- 
vision aforementioned.  There  is  nothing  in 
the  contention  that  a  void  statute  is  bind- 
ing on  the  courts  of  Texas  until  the  terri- 
torial courts  declare  the  law  invalid.  In 
the  very  nature  of  things,  the  question  will 
probably  never  be  presented  to  the  territorial 
courts;  and  in  the  next  place,  their  decision 
could  not  give  vitality  to  a  void  statute  re- 
specting the  Jurisdiction  of  the  courts  of  this 
state.  We  do  not  question  the  authority  of 
the  laws  of  New  Mexico,  so  far  as  they  ap- 
ply to  its  own  aflPairs;  but  we  repudiate 
them  when  they  attempt  to  regulate  the  af- 
fairs of  other  states.  The  right  of  injured 
parties  to  recover  damages  from  the  negli- 
gent inflicter  of  the  injuries  is  recognized  in 
New  Mexico,  although  recognition  carries 
with  it  burdensome  and  vexatious  conditions, 
of  which,  however,  if  its  citizenship  is  will- 
ing to  endure  them,  no  one  is  In  a  position  to 
complain.  But  the  citizens  of  other  states 
cannot  be  forced  into  its  courts  by  a  legisla- 
tive provision  that  such  suits  can  be  insti- 
tuted and  prosecuted  in  the  courts  of  no 
other  state."  Atchison,  T.  &  S.  F.  R.  Co.  t. 
Sowers,  99  S.  W.  192. 

The  decision  of  the  Court  of  Civil  Appeals 
of  Texas  was  carried  to  the  Supreme  Court 
of  the  United  States  upon  writ  of  error;  and 
that  court  held  that  a  federal  question  was 
presented  by  the  writ  of  error,  and  announc- 
ed its  ruling  upon  the  constitutional  ques- 
tion presented,  as  follows:  **The  full  faith 
and  credit  demanded  by  U.  S.  Rev.  Stat.  { 
906  (U.  S.  Comp.  Stat.  1901,  p.  678)  is  given 
by  the  Texas  courts  to  the  New  Mexico  act  of 
March  11,  1903,  providing  that  an  action  for 
personal  injuries  received  in  that  territory 
will  not  lie  unless  certain  requirements  as 
to  the  making  of  an  affidavit  and  the  bring- 
ing of  suit  within  a  specified  time  are  ob- 
served, where  a  recovery  is  permitted  in 
those  courts  subject  to  such  restrictions,  al- 
though the  statute  also  undertakes  to  make 
the  suit  maintainable  only  in  the  district 
court  of  the  territory."  The  view  entertain- 
ed by  that  court  will  be  seen  by  an  inspec- 
tion of  the  opinion  of  the  majority,  written 
by  Mr.  Justice  Day,  from  which  the  follow- 
ing excerpts  are  taken:    "It  is,  then,  the  set- 


tled law  of  this  court  that  In  such  statutory 
actions  the  law  of  the  place  is  to  govern  in 
enforcing  the  right  in  another  Jurisdiction; 
but  such  actions  may  be  sustained  in  other 
Jurisdictions,  when  not  inconsistent  with  any 
local  policy  of  the  state  where  the  suit  is 
brought    •    •    ♦    *Each  state  may,  subject  to 
the  restrictions  of  the  federal  Constitution, 
determine  the  limits  of  the  Jurisdiction  of 
its  courts,  the  character  of  the  controversies 
^hich  shall  be  heard  in  them,  and,  specifical- 
ly, how  far  it  will,  having  Jurlsdictiozi  of 
the  parties,  entertain  in  Its  courts  transitory 
actions,  where  the  cause  of  action  has  arisen 
outside  its  borders.'    St  Louis,  I.  M.  &  S.  R. 
Co.  V.  Taylor.  210  U.  S.  281,  285  [28  Sup. 
Ct  616],  52  L.  Ed.  1061,  1064.    The  territory 
of  New  Mexico  has  a  right  to  pass  laws  reg- 
ulating recovery  for  injuries  incurred  within 
the  territory.     Martin  v.  Pittsburg  &  L.   E. 
R.  Co.,  203  U.  S.  284  [27  Sup.  Ct  100],  61  U 
Ed.  184,  8  Ann.  Cas.  87.    It  has  a  right  un- 
der section  906  of  the  Revised  Statutes,  to 
require  other  states,  when  suits  are  therein 
brought  to  recover  for  an  injury  incurred 
within  the  territory,  to  observe  the  conditions 
imposed  upon  such  causes  of  action,  although 
otherwise  controlled  by  common-law  princi- 
ples.   But,  when  it  is  shown  that  the  court 
in  the  other  Jurisdiction  observed  such  condi- 
tions, and  that  a  recovery  was  permitted  after 
such  conditions  had  been  complied  with,  the 
Jurisdiction  thus  invoked  is  not  defeated  be- 
cause of  the  provision  of  the  statute  referred 
to."     Mr.  Justice  Holmes,  with  whom  con- 
curred Mr.  Justice  McEenna,  dissented,  hold- 
ing that  inasmuch  as  the  territory  of  New 
Mexico  could  have  refused  to  create  the  right 
of  action  altogether,  if  it  had  seen  fit  when 
it   adopted   the   common-law  liability   upon 
certain  conditions  precedent  one  of  which 
was  that  the  party  injured  should  sue  in  the 
territory,  this  condition  was  binding,  and  no 
suit  could  be  maintained  In  the  courts  of  any 
other  state. 

Counsel  for  the  plaintiff  in  error  argue 
that  the  distinction  between  the  case  of 
Atchison  R.  Co.  v.  Sowers,  supra,  and  the 
one  now  under  consideration  is  that  in  the 
former  case  the  substantive  cause  of  action 
existed  at  common  law,  and  did  not  depend 
upon  statute.  They  contend  that,  while  a 
state  would  not  have  the  right  to  restrict 
to  its  own  courts  the  enforcement  of  a  com- 
mon-law liability,  it  does  have  the  right  to 
so  limit  a  liability  created  by  its  statutes; 
in  other  words,  that,  as  the  state  need  not 
have  created  the  liability,  it  has  a  right  to 
prescribe  the  forum  in  which  the  cause  of 
action  should  be  enforced.  It  seems  to  us 
that  this  distinction  cannot  be  sustained, 
and  that  the  purpose  and  intent  of  the  de- 
cision of  the  United  States  Supreme  Court 
was  to  hold  broadly  that  the  courts  of  each 
state  have  a  right  to  determine  for  them- 
selves, subject  only  to  the  limitationfl  of  the 
federal   Constitution  and  the  acts  of  Con- 
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gresB  passed  In  pursuance  thereof,  what 
transitory  causes  of  action  they  will  en- 
force; and  that  it  Is  beyond  the  power  of 
the  state  creating  the  cause  of  action  to  de- 
ny the  right  to  enforce  it  in  the  courts  of 
another  state.  It  seems  to  us  inaccurate  to 
eay  that  the  limitation  sought  to  be  im- 
posed by  the  Legislature  of  Alabama  is  a 
condition  affixed  to  the  right  created  by  the 
statute.  It  is  really  a  limitation  or  restric- 
tion which  goes  merely  to  the  remedy.  Rem- 
edy for  the  enforcement  of  a  right  embraces 
not  only  the  procedure  for  its  enforcement, 
but  also  the  forum  in  which  it  shall  be  en- 
forced. The  forum  in  which  a  right  must 
be  enforced  is  no  part  of  the  right  A  right 
might  be  created,  and  no  tribunal  be  erected 
in  which  to  enforce  it.  But  the  right  would 
none  the  less  exist  It  would  simply  be  in- 
operative or  remain  In  abeyance  until  a  tri- 
bunal was  Invested  with  Jurisdiction  to  en- 
force it  It  is  much  like  the  case  where  an 
act  is  prohibited  by  law,  but  no  penalty  is 
prescribed.  One  who  commits  the  act  vio- 
lates the  law,  even  though  no  penalty  Ke 
attached  to  the  violation.  The  Constitution 
of  the  United  States  requires  a  state  to 
deliver  up  a  fugitive  from  justice  from  an- 
other state.  The  fact  that  no  method  is 
prescribed  for  compelling  obedience  to  this 
mandate  does  not  destroy  or  affect  the  right 
of  one  state  to  demand  the  surrender  of  the 
fugitive,  or  the  obligation  of  the  state  to 
which  the  fugitive  has  fled  to  deliver  him 
up.  The  right  will  be  enforced  in  the  courts 
of  Georgia  in  strict  accordance  with  the 
statute  of  Alabama,  and  every  condition  of 
that  statute  which  relates  to  the  right  will 
be  enforced  by  our  courts.  In  other  words, 
when  suit  is  brought  in  one  of  the  Georgia 
courts  under  the  Alabama  statute,  the  Geor- 
gia court  is  substituted  for  the  Alabama 
tribunal,  and  will  enforce  the  right  in  the 
same  way,  according  to  the  same  principles 
and  to  the  same  effect,  as  It  would  be  en- 
forced in  the  state  of  Alabama. 

More  than  this,  we  will  construe  the  stat- 
ute as  it  is  construed  by  the  highest  court 
of  the  state  of  Alabama,  and  we  will  give 
due  effect  to  all  of  the  laws  of  Alabama 
which  affect  the  right  created  by  the  statute. 
The  statute  of  Alabama  is  the  source  of  the 
right  on  which  the  Jurisdiction  acts;  but 
It  Is  not  the  source  of  the  jurisdiction  it- 
self. We  look  to  the  act  to  determine  the 
right;  but  we  refuse  to  look  to  the  law  of 
Alabama  to  determine  what  rights  the 
courts  of  this  state  will  enforce,  or  to  fix 
the  jurisdiction  of  its  tribunals.  Cases  are 
tried  in  Alabama  upon  the  settled  principles 
of  the  common  law,  and  they  are  tried  in 
Georgia  upon  the  same  principles  and  sub- 
stantially according  to  the  same  procedure. 
While  the  common  law  is  presumed  to  be  of 
force  in  nearly  all  of  the  American  states, 
there  is  no  such  thing  as  a  common-law  li- 
ability, except  as  such  liability  may  be  rec- 
ognized by  statute.    Wtiile  the  right  may  be 


founded  upon  the  common  law,  and  the 
origin  of  the  right  may  be  derived  from  the 
common  law,  it  Is  none  the  less  statutory, 
since  the  common  law  has  no  force  and  effect 
in  the  several  states,  except  as  it  may  have 
been  adopted  by  statute.  Alabama  has  as 
much  right  to  withhold  its  sanction  of  a 
right  existing  at  common  law  as  it  has  to 
withhold  legislative  recognition  of  a  new 
right,  not  existing  at  common  law.  It  is 
true  that  the  right  created  by  the  Alabama 
statute  now  under  consideration  did  exist 
at  common  law,  although  there  are  certain 
statutory  incidents  and  qualifications  which 
were  not  recognized  at  common  law.  But 
without  reference  to  this,  even  if  the  right 
itself  had  been  one  which  did  not  exist  at 
common  law,  if  the  statute  creates  a  transi- 
tory cause  of  action,  not  opposed  to  the  set- 
tled policy  of  this  state,  the  courts  of  Geor- 
gia will  not  close  its  doors  to  one  claiming  a 
right  under  the  statute,  notwithstanding  the 
amendment  to  the  law,  which  seeks  to  con- 
fine the  right  to  sue  to  the  courts  of  com- 
petent jurisdiction  within  the  state  of  Ala- 
bama. Our  opinion  is  that  the  decision  of 
the  Supreme  Court  of  the  United  States, 
above  referred  to,  is  absolutely  controlling 
on  the  question  presented,  and  tiiat  the  trial 
court  properly  declined  to  sustain  the  de- 
fense based  upon  the  provisions  of  section 
6115  of  the  Code  of  Alabama  of  1907. 

[2]  2.  In  criminal  cases  the  defendant  has 
an  absolute  right  to  poll  the  jury;  but  in 
civil  cases  it  Is  discretionary  with  the  court 
whether  the  losing  party  shall  be  permitted 
to  exercise  this  privilege.  Bell  v.  Hutchings, 
86  Ga.  562,  12  S.  E.  580 ;  Black  v.  Thornton, 
31  Ga.  641;  Smith  v.  Mitchell,  6  Ga.  458; 
Rutland  V.  Hathom,  36  Ga.  380.  Upon  au- 
thority of  these  decisions,  even  if  the  de- 
fendant had  requested  the  presiding  judge 
to  permit  the  polling  of  the  jury  in  the  usual 
way  by  simply  asking  each  juror  if  the  ver- 
dict returned  was  his  verdict,  it  would  have 
been  discretionary  with  the  judge  to  permit 
or  refuse  the  request.  It  may  be  seriously 
doubted  if  the  trial  judge  had  the  right  to 
propound  to  the  jury  the  question  suggested 
by  the  counsel  for  the  defendant,  even  if  be 
had  been  disposed  to  do  so.  The  request 
was  based  upon  an  ex  parte  statement  of 
counsel  that  he  had  reason  to  suspect  that 
the  juries  of  Fulton  county  were  in  the  habit 
of  returning  what  is  termed  a  "quotient 
verdict"  in  suits  for  damages.  There  was 
no  suggestion  that  this  particular  jury  had 
adopted  this  course  in  arriving  at  their  ver- 
dict, or  that  there  was  any  irregularity  in 
the  manner  in  which  the  verdict  had  been 
reached. 

In  addition  to  this,  the  practical  effect  of 
an  answer  from  the  jurors  as  to  the  manner 
in  which  the  verdict  had  been  arrived  at 
would  have  been  to  permit  them  to  impeach 
their  own  verdict.  No  juror  would  have 
been  allowed  to  disclose  to  the  court  that 
the  verdict  had  been  arrived  at  in  an  ille- 
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gal  manner;  and  If  he  had  been  pennitted 
to  answer  that  there  had  been  an  agreement 
among  the  jurors  in  advance  of  arriving  at 
the  verdict,  as  to  the  manner  in  which  it 
was  to  be  determined,  and  that  the  agree- 
ment was  that  the  verdict  was  to  be  reached 
by  a  calculation  of  the  average  of  the  esti- 
mates of  individual  jurors,  this  would  have 
been  in  effect  to  allow  the  juror  to  impeach 
his  own  verdict  The  usual  way  of  polling 
the  Jury  is  to  ask  each  individual  juror 
whether  he  consented  to  the  verdict,  or,  as 
it  is  usually  put,  "Is  this  your  verdict?"  If 
he  says  it  is,  and  that  he  consented  to  it, 
the  law  closes  his  mouth  as  to  the  manner 
in  which  the  verdict  was  arrived  at;  and 
its  irregularities  must  be  shown  to  the  court 
by  other  evidence  than  that  derived  from 
the  Jurors  themselves.  If  he  answers  that 
the  verdict  is  not  his,  and  he  did  not  con- 
sent to  it,  he  should  not  be  interrogated  as 
to  his  reasons  for  not  consenting,  and  the 
verdict  should  not  be  received.  We  know  no 
procedure  In  this  state  which  would  have 
justified  the  trial  judge  in  granting  the  re- 
quest of  counsel  for  the  defendant ;  and  cer- 
tainly it  was  no  abuse  of  discretion  to  re- 
fuse to  do  so. 

[3]  d.  Nor  do  we  think  the  assignment  of 
error  which  complains  of  the  admission  of 
testimony  of  the  plaintiff  constituted  any 
sufficient  reason  for  granting  a  new  trial. 
Plaintiff  had  testified  in  detail  as  to  his  con- 
duct in  reference  to  the  transaction  under 
investigation,  and  It  necessarily  follows, 
from  his  testimony,  that  there  was  nothing 
else  he  could  have  done  to  have  kept  the  en- 
gine still  while  he  was  under  it  All  of  the 
circumstances  indicated  that  it  was  through 
no  fault  of  his  that  the  engine  moved;  and, 
while  it  was  a  question  for  the  jury,  upon 
the  defense  presented,  as  to  whether  or  not 
the  plaintiff  was  at  fault,  and  whether  or 
not  the  moving  of  the  engine  was  due  to 
his  own  negligence,  still,  under  the  facts  tes- 
tified to  by  the  plaintiff,  the  Jury  would 
have  been  bound  to  find  that  he  had  done 
everything  which  he  could  have  done  to  pre- 
vent the  engine  from  moving.  It  was  alto- 
gether harmless,  therefore,  to  permit  the 
plaintiff  to  testify  in  the  language  complain- 
ed of.  We  find  no  error  in  the  record,  and 
the  judgment  overruling  the  motion  for  a 
new  trial  must  be  affirmed* 

Judgment  affirmed. 


(U  Ga.  App.  806) 

WILUAMS  ▼.  SOUTHEiRN  RY.  C?0.  et  aL 

(No.   3,873.) 

(Court  of  Appeals  of  Georgia.     July  10,  1912.) 

f Syllabus  hy  the  Court.) 

L  Ratlboads  (I  357*)— Operation— Injuries 
TO  Persons  on  Track— Cabe  Required. 
It  is  a  sound  and  wholesome  rule  of  law, 
conservative  of  human  life  and  limb,  that,  with- 
out  regard   to  the  question  whether  a   person 


killed  or  injured  by  a  railroad  train  was  a  tres- 
passer or  licensee  upon  the  track,  those  in 
charge  of  the  running  of  the  trains  are  bound 
to  exercise  ordinary  care  and  diligence  in  ap- 
proaching any  point  where  people  may  be  ex- 
pected to  be  upon  the  track,  or  where  tiie  road- 
bed is  constantly  used  by  pedestrians. 

[B2d.  Note.— For  other  cases,  see  Railroads. 
CJent  Dig.  {  1235;  Dec  Dig.  1  357.*] 

2.  RaIIAOADS  (I  855*)— INJUEIB8  TO  Pbbsons 

ON  Track— Oabb  Required. 

While  a  railroad  company  is  entitled  to  the 
ezdusive  use  of  the  tracks  in  its  switchyards, 
and  there  can  be  no  implied  license  to  the  pub- 
lic to  use  such  tracks,  inconsistent  with  this 
exdusive  right,  yet  this  role  applies  to  switch- 
yards proper,  and  has  no  application  to  a  case 
w9xere  there  is  only  one  track,  which  is  the 
main  track  of  the  company,  although  this  track 
may  be  partly  within  the  yard  limits,  and  is 
occasionally  tuied  in  connection  with  the  switch- 
yard. 

[Eid.  Note.— For  other  cases,  see  Rsilioads. 
Cent.  Dig.  fi  1220-1227,  1235;  Dec.  DigTl 
355.*] 

3.  Railroads  (f  400*)— Operation— iNJUBisa 
TO  Persons  on  Track— Question  for  Jurt 

— OONTRIBUTOBT    NEGLIGENCE. 

Where  a  railroad  company  has  laid  planks 
across  its  trestle,  or  permitted  the  planks  to 
be  laid  there,  and  people  have  used  these  planks 
as  a  footway  across  Uie  trestle  for  years,  it  is 
not  negligence  per  se  for  a  pedestrian  to  use 
them  for  that  purpose.  It  is  a  question  for  the 
jury  to  determine  whether  or  not  the  extent  of 
the  use  of  the  trestle  as  a  footpath,  and  the 
length  of  time  such  use  has  continued,  have 
been  su^clent  to  impose  upon  those  operating 
the  trains  of  the  company  the  duty  of  anticipat- 
ing the  probable  presence  of  persons  on  the 
track,  and  in  approaching  that  particular  point, 
to  exercise  ordinary  care  and  watchfulness  to 
avoid  injniy  to  them;  and  it  was  for  the  jnry 
to  determine  whether,  under  all  the  facts  and 
circumstances,  the  plaintiff  was  guilty  of  such 
contributory  negligence  as  would  bar  his  right 
to  recover. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  ff  1365-1381 ;    Dec.  Dig.  |  400.*] 

(8vUahu9  by  Pottle,  /.,  dU$enting.) 

4.  Contributory  Negligence— Question  fob 
Jurt. 

To  attempt  to  walk  across  a  long,  high^  and 
narrow  railway  trestle,  without  ascertaining 
that  a  train  is  approaching,  is  so  obviously  and 
inherently  dangerous  as  to  prevent  a  recovery 
for  an  Injury  received  as  a  result  of  a  mere 
omission  of  the  engineer  to  be  on  the  lookout. 
Even  if  an  invitation  to  so  use  a  railway  trestle 
will  ever  be  implied,  the  mere  presence  thereon 
of  a  narrow  plank,  upon  which  a  pedestrian 
can  walk  across  with  apparent  safety,  is  not 
sufficient  to  authorize  the  inference  that  pedes- 
trians are  invited  to  use  the  plank  as  a  foot* 
way.  and  impose  upon  the  employes  on  the  loco- 
motive the  duty  of  anticipating  at  a  given  time 
the  presence  of  a  trespasser  upon  the  trestle. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  T.  L.  Williams,  by  next  friend, 
against  the  Southern  Railway  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

Thomas  L.  Williams,  a  minor,  by  his  next 
friend,  sued  the  Southern  Railway  Company 
and  W.  B.  Robinson,  an  employ^  of  the  com- 
pany, to  recover  damages  for  personal  In- 
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lories  sustained  by  him  In  jumping  from  a 
trestle  on  the  railway  right  of  way,  within 
the  yard  limits  of  what  is  known  as  Armour 
Station,  in  Fulton  county.  He  was  endeav- 
orlng  to  cross  the  track  over  the  trestle, 
and  to  prevent  being  run  over  by  a  train  of 
the  defendant  company,  the  locomotive  of 
which  was  being  operated  by  Robinson,  he 
Jumped  from  the  trestle  and  received  bis  In- 
juries. The  petition  alleges,  in  substance, 
that  Robinaon,  the  engineer,  could  easily  have 
seen  the  petitioner  on  the  track  of  the  rail- 
way company  for  200  yards  before  reaching 
the  point  where  he  was  compelled  to  Jump 
from  the  trestle  In  order  to  save  his  life, 
and  that  If  Robinson  had  been  performing 
his  duties  as  engineer,  in  running  the  engine 
with  proper  care  and  diligence,  he  would 
have  seen  the  petitioner  in  ample  time  to 
have  stopped  the  engine  before  reaching  him, 
or  before  It  became  necessary  for  nim  to 
Jump  from  the  trestle.  It  also  alleges  that 
Robinson  was  onder  the  duty  at  the  time  to 
look  out  for  pedestrians  on  the  trestle,  and 
to  use  ordinary  care  to  prevent  running 
them  down  or  injuring  them*  and  It  is  charg- 
ed that  the  railway  company  and  Robinson 
were  negligent  (1)  in  running  the  engine  at 
too  great  a  speed  across  the  trestle  and  with- 
in the  yard  limits  of  Armour  Station;  .(2) 
In  not  looking  ahead  and  discovering  the  pe- 
titioner; (3)  in  not  stopping  the  engine  in 
time  to  prevent  the  necessity  of  petitioner's 
Jumping  from  the  trestle  In  order  to  save 
his  life.  By  an  amendment  to  the  petition 
it  was  further  alleged  (1)  that  the  trestle 
was  constantly  used  by  pedestrians  at  Ar- 
mour Station,  and  that  this  fact  was  well 
known  by  the  railway  company  and  Robin- 
son; (2)  that  Robinson,  individually  and  as 
as  employ^  of  the  railway  company,  was  un« 
der  the  duty,  at  the  time  petitioner  was  run 
down  and  compelled  to  Jump  off  the  tres- 
tle, in  passing  over  the  trestle,  to  look  out 
for  pedestrians  thereon,  and  to  use  ordinary 
care  to  prevent  running  them  down  and  in- 
juring them;  (8)  that  as  a  matter  of  Snet 
Robinson  saw  petitioner  upon  the  trestle 
when  the  engine  was  600  yards  from  him, 
and  that,  if  he  had  exercised  ordinary  care, 
he  could  easily  have  .stopped  the  engine  In 
time  to  prevent  the  injury  to  plaintUf. 

A  general  demurrer  to  the  petition  was 
overruled.  PlalntliTs  evidence  made  In  sub- 
stance the  following  case:  Between  2  and 
3  o'clock  in  the  afternoon  of  March  17,  1900, 
he  was  walking  on  the  trestle  of  the  railway 
company,  going  towards  Armour  Station, 
which  was  south  of  the  trestle.  The  trestle 
was  from  100  to  300  yards  in  length,  passing 
over  Peachtree  creek  and  the  tracks  of  the 
Seaboard  Air  Line  Railway.  The  distance 
from  the  trestle  to  the  ground  below  was 
from  25  to  100  feet  The  trestle  was  narrow 
at  the  southern  end.  The  point  where  the 
plaintiff  Jumped  from  the  trestle  was  about 
30  or  40  feet  from  the  ground.    There  was 


only  one  track  across  the  trestle,  and  this 
was  the  main  track  of  the  railway  company. 
In  the  middle  of  the  trestle  there  was  a  plank 
walk,  extending  entirely  across  the  length  of 
the  trestle,  with  the  exceptions  of  a  few  feet 
on  both  ends.  This  walkway  consisted  in 
some  places  of  two  planks,  2x10  or  2x12 
inches.  In  some  places,  however,  there  was 
only  one  of  these  planks.  This  plank  walk- 
way had  been  on  the  trestle  for  five  years 
before  the  injury,  but  has  been  taken  up 
since  that  time.  Plaintiff  was  about  half- 
way across  the  trestle  when  he  first  heard 
and  saw  the  approaching  engine,  and  in  his 
opinion  the  engine  was  then  about  300  or 
400  yards  away.  The  engine  was  pulling  a 
freight  train,  and  was  running  about  25  or  30 
miles  an  hour.  The  engine  was  a  switch  en- 
gine. The  only  signal  which  the  plaintiff 
heard  from  the  approaching  train  was  the 
blowing  of  the  whistle  four  or  five  times  in 
rapid  succession  when  he  was  about  midway 
the  trestle.  North  of  this  trestle,  and  about 
75  yards  from  the  end,  there  was  a  deep  cut. 
The  track  over  this  cot  to  Armour  Station, 
going  sooth,  was  practically  straight,  there 
being  only  a  slight  curve.  The  curve  was  on 
the  right-hand  side  of  the  engineer  going  to- 
wards Armour  Station,  and  there  was  an 
unobstructed  view  from  the  cut  to  the  tres- 
tle. As  soon  as  the  engineer  got  out  of  the 
cut  he  could  see  the  whole  trestle.  About 
400  or  600  yards  north  of  the  trestle  is  a 
public  road  crossing,  known  as  ''Mason's 
Crossing."  The  only  way  to  get  to  Armour 
Station  from  this  crossing  Is  to  cross  the 
trestle  or  go  around  on  this  road,  a  distance 
of  a  mile.  Plaintiff  did  not  know  anything 
about  the  latter  way  of  getting  to  Armour 
Station.  He  was  a  stranger  there,  and  had 
never  been  on  the  trestle  before.  He  did 
not  know  that  Armour  Station  was  Just 
south  of  the  trestle.  At  this  point  it  was 
impossible  to  cross  the  creek,  except  by  way 
of  the  trestle,  for  the  reason  that  the  ravine 
traversed  by  the  trestle  was  deep,  rough,  and 
precipitous. 

The  country  on  the  north  side  of  the  tres- 
tle was  settled  to  some  extent,  and,  while 
there  were  no  houses  between  the  trestle 
and  the  crossing,  there  was  a  small  country 
settlem^it  Just  beyond  the  trestle — about 
eight  houses,  occupied  by  workmen.  South 
of  the  trestle  the  country  was  rather  thickly 
settled  with  fertilizer  plants  and  dwelling 
houses.  This  trestle  was  used  frequently 
and  generally,  both  by  the  employ^  of  the 
fertiliser  plants  and  by  other  people  living 
on  both  sides  of  the  trestle.  There  were  about 
400  employte  at  the  plant,  and  the  people 
used  this  plank  footway  as  a  path.  This 
pathway  was  used  more  frequently  in  the 
mornings  and  at- night  by  the  employ^  of 
the  plant  in  going  to  and  from  their  work, 
and  had  been  so  used  for  some  five  years. 
This  trestle  is  within  the  yard  limits  of  Ar- 
mour Station.    About  10  or  15  steps  from 
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the  sontli  end  of  the  trestle  there  Is  a  switch 
track  running  from  the  main  line;  and  15 
or  20  steps  farther  on  there  Is  another 
switch  track,  running  parallel  with  the  main 
track.  The  switch  track  proper  does  not  ex- 
tend across  the  trestle,  to  the  other  side ;  but 
the  railway  company,  as  occasion  may  re- 
quire, switches  its  cars  out  on  and  beyond 
the  trestle,  and  there  was  a  great  deal  of 
switching  in  the  yards,  the  moving  of  cars 
being  constantly  carried  on. 

At  the  conclusion  of  this  evidence,  counsel 
for  the  railway  company  moved  the  court  for 
a  nonsuit,  which,  after  argument,  was  grants 
ed,  and  this  judgment  constitutes  the  only 
error  to  be  reviewed. 

Anderson,  Felder,  Rountree  &  Wilson  and 
Geo.  P.  Whitman,  all  of  Atlanta,  for  plain- 
tiff in  error.  McDaniel  &  Black,  of  Atlanta, 
for  defendants  in  error. 

HILL,  G.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  first  legal  question  aris- 
ing under  the  facts  is:  What  relation  did 
the  plaintiff  occupy  to  the  railway  company 
at  the  time  of  the  injury,  and  what  corre- 
sponding duty  did  the  company  owe  to  him? 
Was  he  a  trespasser  or  a  licensee?  It  is  in- 
sisted by  the  railway  company  that  he  was 
a  trespasser,  and  by  the  plaintiff  that  he  was 
a  licensee.  The  rule  of  law  governing  both 
relations  is  well  settled  in  this  state  by  re- 
peated decisions  of  the  Supreme  Court  and 
of  this  court .  If  plaintiff  was  a  trespasser, 
the  only  duty  which  the  railway  company 
and  its  employte  operating  the  train  owed 
to  him  was  not  to  Injure  him  willfully  or 
wantonly,  or  by  reckless  and  gross  negli- 
gence amounting  to  wantonness;  tn  other 
words,  to  observe  ordinary  care  to  avoid  in- 
juring him  after  his  presence  had  become 
known  to  the  employ^  operating  the  train. 
Georgia  Bailroad  Co.  v.  Fuller,  6  Ga.  App. 
464,  65  S.  E.  813;  Atlantic  Coast  Line  R. 
Co.  T.  Riley,  127  Ga.  566,. 56  S.  E.  635.  If, 
under  the  facts,  he  was  a  licensee — that  is, 
if  the  evidence  showed  that  the  plank  path- 
way across  the  trestle  had  been  used  con- 
stantly by  pedestrians  for  such  a  length  of 
time  as  to  put  the  railway  company  on  no- 
tice of  this  nse — its  employ^  operating  the 
train  were  charged  with  the  duty  of  antici- 
pating their  presence  thereon,  and  to  use 
ordinary  care  to  avoid  injuring  them.  Ash- 
worth  V.  Southern  Ry.  Co.,  116  Ga.  635,  43 
S.  E.  36,  59  L.  R.  A.  592 ;  BuUard  v.  South- 
em  Ry.  Co.,  116  Ga.  647,  43  S.  E.  39;  Craw- 
ford V.  Southern  Ry.  Co.,  106  Ga.  870,  33  S. 
B.  826;  Harden  v.  Georgia  R.  Co.,  3  Ga. 
App.  344,  59  S.  B.  1122;  Georgia  R.  Co.  v. 
Fuller,  supra;  Shaw  v.  Georgia  R.  Co.,  127 
Ga.  8,  55  S.  E.  960;  Macon  &  Birmingham 
By.  Co.  V.  Parker,  127  Ga.  471,  56  S.  E.  616, 

It  is  insisted  by  counsel  for  the  railway 
company  that  a  trestle  over  which  a  train 
runs  is  in  itself  a  place  of  such  great  danger 


that  an  implied  license  to  walk  on  it  can 
never  arise  by  mere  user  of  it  by  the  public, 
and  that,  even  if  such  implied  license  could 
arise  as  to  the  use  of  the  trestle,  it  did  not 
arise  in  the  present  case,  because  the  trestle 
was  in  the  switchyard  at  Armour  Station, 
and,  under  the  repeated  rulings  of  this  court 
and  the  Supreme  Court,  no  implied  license 
can  ever  arise  for  the  public  to  use  railroad 
tracks  in  a  switchyard,  but,  to  authorize 
such  use,  there  must  be  an  express  license. 
We  cannot  agree  to  the  first  proposition 
without  qualification.  It  is  true  that  a  rail- 
road trestle  may  be  a  place  of  such  manifest 
danger  as  not  only  to  preclude  any  implied 
license  to  use  it,  but  to  show  the  grossest 
sort  of  negligence  in  a  pedestrian  to  use  it, 
as,  for  instance,  where  the  trestle  is  long 
and  high,  and  too  narrow  to  permit  one  to 
safely  stand  on  the  side  while  a  train  is 
running  over  it,  and  there  la  nothing  in- 
dicating consent,  actual  or  constructive,  by 
the  company,  to  its  use  by  the  public  as  a 
walkway.  But  if  the  circumstances  upon 
which  such  implied  license  is  claimed  indi- 
cate some  afllrmative  action  on  the  part  of 
the  company,  not  only  inviting  its  use  by  the 
public,  but  minimizing  the  danger  of  Its  be- 
ing used  as  a  pathway,  we  think  such  impli- 
cation might  arise.  If  thei  company  placed 
planks  across  the  trestle  to  be  used  as  a 
pathway,  not  only  by  its  employes,  but  by 
the  public  generally,  or  if  the  company  per- 
mitted the  people  in  the  neighborhood  to 
place  the  planks  across  the  trestle  and  to 
use  them  as  a  walkway  for  a  long  period  of 
time,  could  it  be  said  that  these  acts  could 
not  amount  to  a  license  to  pedestrians  to  ^o 
use  the  trestle? 

Some  authorities  go  to  the  extent  of  hold- 
ing that  a  license  to  use  the  tracks  of  a 
railroad  company  applies  only  to  public 
crossings,  or  near  depots  and  stations,  where, 
from  the  frequency  of  its  use  by  pedestrians, 
the  company  has  reason  to  apprehend  their 
presence.  But  the  Supreme  Court  of  this 
state  extends  the  rule  to  pedestrians  who 
may  be  using  the  tracks  longitudinally,  and 
to  any  place  on  the  track  which  is  habitual- 
ly used  and  frequented  by  the  public  with 
the  knowledge  of  the  employ^  of  the  rail- 
way company  and  those  in  charge  of  the 
running  of  the  train.  In  Western  &  Atlantic 
B.  Co.  V.  Meigs,  74  Ga.  857,  it  was  held  that 
the  trial  court  was  right  in  admitting  testi- 
mony relating  to  the  habit  of  the  public  in 
walking  on  the  tracks  of  the  railroad  at 
and  near  the  place  where  the  Injury  happen- 
ed. And  in  Shaw  v.  Georgia  Railroad,  127 
Ga.  8,  55  S.  B.  960,  where  Mr.  Justice  Atkin- 
son, speaking  for  the  court,  reviews  the  deci- 
sions of  the  Supreme  Court  on  this  subject, 
it  is  held  to  be  a  question  of  fact,  to  be  sub- 
mitted to  the  determination  of  the  jury,  as 
to  whether  that  part  of  the  railroad  track 
which  was  the  locus  of  the  homicide  was  so 
frequently  used  by  the  public  as  a  pathway. 
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with  the  knowledge  of  the  railroad  company, 
as  to  require  the  servants  of  the  company 
engaged  in  operating  the  train  thereon  to 
anticipate  the  presence  of  pedestrians.    Bnt, 
after  all,  there  is  little  substantial  differ- 
ence in  the  rule  of  law  applicable  to  tres- 
passers and  licensees.     If  the  employes  of 
the  railway  company,  or  those  in  charge  of 
the  running  of  its  trains,  have  knowledge 
that  the  public,  either  as  trespassers  or  as 
licensees,  may  be  expected  to  be  upon  the 
track  at  a  particular  place,  it  is  their  duty 
to  anticipate  this  presence  and  to  use  prop- 
er care  and  diligence  to  avoid  injuring  them. 
As  expressed  by  Judge  Thompson  in  his 
most  valuable  treatise  on  the  Law  of  Negli- 
gence:   '*It  is  a  sound  and  wholesome  rule 
of  law,  humane  and  conservative  of  human 
life,   that,   without   regard  to   the  question 
whether  the  person  killed  or  injured  in  the 
particular  case  was  or  was  not  a  trespasser 
or  a  bare  licensee  upon  the  track  of  the  rail- 
way company,  the  company  is  bound  to  ex- 
ercise special  care  and  watchfulness  at  any 
point  upon  its  track,  where  people  may  be 
expected  upon  the  track  in  considerable  num- 
bers, as,  for  example,  in  a  city  where  the 
population   is   dense,    even   between   streets 
where  the  track  has  been  extensively  used 
for  a  long  time  by  pedestrians,  or  tchere  the 
roadbed  is  constantly  used  'by  pedestrians,  or 
at  a  bridge  in  a  thickly  settled  community, 
which  the  public,  in  considerable  numbers, 
have  used  for  many  years.    At  such  places 
the  railway  company  is  bound  to  anticipate 
the  presence  of  persons  on  the  track,  to  keep 
a  reasonable  lookout  for  them,  to  give  warn- 
ing signals,  such  as  will  apprise  them  of  the 
danger  of  an  approaching  train,  to  moderate 
the  speed  of  its  train  so  as  to  enable  them 
to  escape  injury,  and  a  failure  of  duty  In 
this  respect  will  make  the  railway  company 
liable  to  any  person  thereby  injured,  subject, 
of  course,  to  the  qualification  that  his  con- 
tributory  negligence   may   bar   a   recovery." 
2  Thomp.  Keg.  §  1726.    And  in  the  case  of 
Western  &  Atlantic  R.  Co.  v.  Meigs,  supra, 
the  Supreme  Court  says:   "While  this  habit 
[the  habit  of  walking  on  the  railway  track], 
even  if  acquiesced  in  by  the  railroad  com- 
pany, did  not  prevent  the  deceased  from  be- 
ing  a    trespasser,    it    was    a    circumstance 
which  the  jury  might  properly  consider  in 
determining  whether  or  not  the  persons  in 
charge  of  the  train  showed  proper  diligence 
at  the  time  the  killing  occurred.     Railroad 
engineers   should   observe    more   caution   in 
running  at  places  where  they  know  i>ersons 
are  likely  to  be  on  the  track  than  elsewhere, 
even  if  those  persons  are  trespassers;    and 
especially  is  this  true  when  the  company  has 
at  least  tacitly  consented  to  this  otherwise 
unauthorized  use  of  its  property  by  the  pub* 
lie.**    This  language  is  quoted  with  approval 
in  BuUard  v.  Southern  Ry.  Co.,  116  Ga.  644, 
43  S.  E.  39,  and  also  in  the  Shaw  Case,  su- 
pra*    That   eminent   Jurist   and  lawyer,  to 


whom  the  profession  is  much  indebted.  Judge 
Hopkins,  in  his  work  on  Personal  Injuries 
(section  87),  states  the  rule  as  follows: 
"Where  no  permission  is  given,  but  there  is 
a  habit  on  the  part  of  individuals  or  the 
public  of  traveling  over  the  track  on  foot, 
and  nothing  is  done  to  prevent  it,  that  does 
not  modify  or  change  the  legal  rights  or 
obligations  of  either  the  public  or  the  com- 
pany. By  such  use  the  public  are  not  tacit- 
ly licensed  to  go  upon  the  track,  and  the 
consent  of  the  company  to  the  use  is  not 
implied;  but  the  foot  that  they  do  go  there 
enters  into  the  situation  as  it  is  known  to 
the  company  and  affects  the  caution  and 
amount  of  care  required  in  running  the 
trains'* 

Let  us  apply  to  the  facts  of  this  case  the 
rule  as  thus  announced.  It  is  true  there  was 
a  long  and  high  trestle,  and  it  was  narrow, 
not  safely  permitting  one  to  stand  on  its 
side  while  a  train  was  passing;  but,  not- 
withstanding this  dangerous  character  of  the 
trestle,  there  were  two  planks  in  the  middle 
of  the  track,  used  as  a  pathway  by  the 
public.  There  was  no  other  apparent  pur- 
pose for  which  they  could  have  been  used. 
The  evidence  is  silent  as  to  whether  they 
were  actually  put  there  by  the  railway 
company  or  by  others.  But  this  is  imma- 
terial. We  are  obliged  to  assume  that  they 
were  placed  there  with  the  knowledge  of  the 
Railway  company,  or  that  they  were  permit- 
ted to  remain  there  and  were  used  with  the 
knowledge  of  the  company,  for  a  period  of 
five  yea/s.  The  evidence  does  not  show  that 
these  planks  were  placed  there  exclusively 
for  the  use  of  the  employ^  of  the  company. 
On  the  contrary,  it  does  show  that  they 
were  used  as  a  pathway  by  the  public  gen- 
erally, the  people  who  lived  in  that  neigh- 
borhood and  the  employes  of  the  Armour 
factory  in  the  mornings  and  evenings.  There 
was  no  other  way  to  conveniently  cross  the 
ravine  and  creek.  Can  it  be  reasonably 
denied  that  these  facts  did  not  present  a 
situation  where  it  became  the  duty  of  those 
in  charge  of  the  running  of  the  trains  to 
anticipate  the  presence  of  pedestrians  on  the 
trestle,  and  consequently  to  exercise  due 
diligence  to  avoid  injury  to  them?  We  con- 
clude that  "a  sound  and  wholesome  rule  of 
law,  humane  and  conservative  of  human 
life,**  is  to  impose  upon  railroad  companies 
the  duty  of  special  care  where  people  are  to 
be  expected  on  the  tracks,  whether  as  tres- 
passers or  licensees.  It  is  the  frequency 
of  the  use,  and  not  the  character  of  the  use, 
that  raises  the  duty  of  anticipation  and  dili- 
gence. The  evidence  relating  to  this  ques- 
tion is  not  so  free  from  doubt  as  to  demand 
a  legal  conclusion.  But  whether  there  was 
such  frequent  and  continual  use  of  the  tres- 
tle by  the  public,  with  the  knowledge  of 
the  railway  company,  as  to  impose  upon 
those  who  were  operating  its  trains  the 
duty  of  anticipating  the  presence  of  pedes- 
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trians  at  that  point,  and  whether,  with  such 
notice  and  resultant  dnty,  ordinary  and  rea- 
sonable care  was  exercised  by  them,  should 
have  been  submitted  to  the  jury  for  deter- 
mination. Bullard  v.  Southern  By.  CJo.,  su- 
pra; Shaw  V.  Georgia  Railroad,  supra;  Ma- 
con ft  Birmingham  Ry.  Go.  y.  Parker,  supra; 
Smith  V.  S.,  F.  ft  W.  By.  Co.,  84  Ga.  (598,  11 
S.  E.  455. 

[1]  2.  The  "switchyard  doctrine"  is  invok- 
ed by  the  railway  company  as  a  complete 
bar  to  the  right  of  recovery.  This  doctrine 
is  well  settled  by  the  decisions  of  this  court 
and  the  Supreme  Court  There  can  be  no 
implied  license  to  the  public  to  use  switch- 
yards. Georgia  R.  Co.  v.  Fuller,  supra; 
Waldrep  v.  Georgia  R.  Co.,  7  Ga.  App.  342, 
66  S.  E.  1030;  Grady  v.  Georgia  R.  Co.,  112 
Ga.  668,  37  S.  E.  861.  This  rule  is  appli- 
cable to  switchyards  In  fact;  switchyards 
interlaced  with  tracks,  used  constantly  for 
the  storing  and  switching  of  cars;  switch- 
yards- where  danger  signals  are  manifest  and 
speaking.  As  to  these  the  companies  have 
the  right  to  the  exclusive  use,  and  the  pub- 
lic are  affirmatively  warned  to  keep  out. 
But  a  railroad  company  cannot  use  its  main 
track  for  switching  purposes  as  occasion 
may  require,  and  thus  make  the  one  track  a 
part  of  the  switchyard.  If  so,  they  could 
have  switchyards  extending  for  miles,  with 
nothing  to  put  the  public  on  notice  of  their 
character.  In  Grady  v.  Georgia  R.  Co.,  su- 
pra (the  leading  case  on  the  subject),  it  is 
said:  "In  a  railroad  yard,  in  which  there 
are  several  tracks  in  continuous  use  for  the 
purpose  of  storing  and  switching  cars  and 
making  up  trains  and  the  like,  and  where 
the  dangerous  character  of  the  place  is  man- 
ifest and  obvious,  there  can  be  no  implied 
license  to  the  public  to  cross  the  tracks," 
etc.  As  thus  reasonably  defined,  the  facts 
of  the  present  case  do  not  bring  It  within 
the  switchyard  rule.  Here  there  was  only 
the  one  main  track  across  the  trestle,  used 
infrequently  for  switching  purposes,  never 
for  storing  csTrs,  with  nothing  whatever  to 
Indicate  that  it  was  a  part  of  the  switch- 
yard, or  to  put  a  pedestrian  on  notice  of  any 
unusual  danger  in  this  respect  in  using  it. 

[3]  3.  It  is  insisted  by  learned  counsel  for 
the  company  that  plaintiif  was  guilty  of 
gross  negligence  in  going  upon  the  trestle, 
and  that  this  negligence  was  the  efficient 
cause  of  his  injury.  In  support  of  this  con- 
tention decisions  of  the  Supreme  Court  are 
cited,  where  it  is  claimed  that  the  act  of 
going  upon  a  railroad  trestle  was  held  to 
be  such  gross  negligence  as  would  prevent 
recovery  in  any  case.  In  these  cases  there 
was  no  question  made  as  to  the  use  of  the 
trestle  by  the  public  as  a  pathway,  either 
as  trespassers  or  as  licensees.  There  was 
no  plank  walk  across  the  trestle  inviting 
the  public  to  use  it  Pedestrians  crossed  or 
attempted  to  cross  by  stepping  from  cross- 
tie  to  cross-tie,  and  in  each  case  there  were 


circumstances  emphasizing  the  negligent  use 
of  the  trestle.  In  Atlanta  ft  Charlotte  Air 
Line  Ry.  Co.  v.  Leach,  01  Ga.  410,  17  S.  E. 
610,  44  Am.  St  Bep.  47,  the  plaintiff  attempt- 
ed to  cross  a  long,  narrow  trestle,  by  st^^ 
ping  on  the  cross-ties,  incumbered  with  a 
small  boy,  and  Mr.  Justice  Lumpkin  said: 
"He  had  no  right  to  go  upon  the  trestle  at 
all,  and  in  no  event  could  he  voluntarily  in- 
cumber himself  in  any  manner."  In  Georgia 
B.  Co.  V.  Richardson,  80  Ga.  727,  7  S.  B. 
110,  plaintitr  went  upon  a  trestle  In  the 
nighttime,  about  the  dme  he  knew  a  train 
was  due  to  pass  on  the  trestle.  There  was 
no  evidence  of  any  plank  walkway  across 
the  trestle.  In  Atlanta  ft  Charlotte  Air 
Line  Ry.  Co.  v.  Gravitt,  03  Ga.  360,  20  S.  D. 
560,  26  L.  B.  A.  553,  44  Am.  St  Bep.  145,  a 
suit  by  a  mother  to  recover  for  the  death 
of  her  minor  son,  the  negligence  of  the  boy's 
uncle,  who  was  in  charge  of  him,  in  taking 
him  on  the  trestle,  when  there  was  a  safe 
and  convenient  dirt  road  parallel  with  the 
railroad  track,  was  a  controlling  fact  In 
that  case  it  was  expressly  held  that  there 
was  no  license  shown  from  the  company  to 
walk  upon  the  trestle.  We  deduce  from  a 
consideration  of  these  cases,  and  others  of 
like  character,  that  the  Supreme  Court  has 
never  held  that  the  mere  act  of  using  a  tres- 
tle as  a  cross-way  was  itself  so  grossly  neg- 
ligent as  to  bllr  recovery.  It  depends  upon 
the  facts  of  the  particular  case,  and  is  or- 
dinarily to  be  determined  by  the  jury. 

Unquestionably  the  plaintiff  was  guilty  of 
great  negligence.  He  was  a  stranger,  wholly 
ignorant  of  the  schedule,  had  no  reason 
to  believe  that  a  train  would  not  pass  any 
moment,  saw  the  long,  high,  narrow  trestle, 
saw  the  curve  only  75  or  100  yards  north, 
hiding  the  trestle  from  the  view  of  the  en- 
gineer, and  yet  he  ventured  to  cross.  Did 
he  not  take  the  chances?  But  for  the  plank 
walkway  inviting  him  to  cross,  and  giving 
him  the  right  to  assume  that  his  presence 
would  be  anticipated,  and  that  the  engineer 
in  charge  would  use  care  in  approaching  the 
trestle,  so  as  to  avoid  injuring  him,  we 
would  unhesitatingly  hold  that  he  did. 
There  is  no  evidence  whatever  that  the  en- 
gineer was  guilty  of  willfulness,  wantonness, 
or  reckless  negligenoe  amounting  to  wanton- 
ness. Whether  he  failed  in  the  duty  of 
diligence,  in  view  of  the  facts,  and  whether 
such  failure  was  the  efficient  predominating 
cause  of  the  injury,  or  whether  it  was  the 
negligence  of  the  plaintiff,  are  questions 
which  we  think  can  only  be  safely  and  justly 
determined  by  a  jury ;  and,  so  believing,  the 
judgment  awarding  a  nonsuit  is  reversed. 

Judgn^ent  reversed. 

POITLE,  J.  (dissenting).  The  gist  of  the 
opinion  of  the  majority  pay  be  gathered 
from  the  following  excerpt  from  the  opinion : 
"Unquestionably  the  plaintiff  was  guilty  of 
great  negligence.    He  was  a  stranger,  wholly 
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ignorant  of  tbe  achednle,  bad  no  reason  to 
believe  that  a  train  would  not  pass  any  mo- 
ment, saw  the  long,  high,  narrow  trestle,  saw 
the  corre  only  75  or  100  yards  north,  hiding 
the  trestle  from  the  view  of  the  engineer, 
and  yet  he  ventured  to  cross.  Did  he  not 
take  the  chances?  But  for  the  plank  walk- 
way inviting  him  to  cross,  and  giving  him 
the  right  to  assume  that  his  presence  would 
be  anticipated,  and  that  the  engineer  in 
cliarge  would  use  care  in  approaching  the 
trestle,  so  as  to  avoid  injuring  him,  we  would 
unhesitatingly  hold  that  he  did.  There  is  no 
evidence  whatever  that  the  engineer  was 
guilty  of  willfulness,  wantonness,  or  reckless 
negligence  amounting  to  wantonness."  This 
being  the  court's  view,  the  discussion  in  ref- 
erence to  the  frequency  of  the  use  of  the 
trestle  as  a  footway  by  others  is  entirely 
academic,  and  the  evidence  of  such  use  whol- 
ly immaterial.  I  do  not  challenge  the  cor- 
rectness of  the  principle  that,  if  the  employes 
in  charge  of  a  railway  train  have  reason 
to  anticipate  the  presence  of  a  trespasser  on 
the  track  at  a  given  time  and  place,  a  duty 
arises,  based  upon  "a  sound  and  wholesome 
rule  of  law,  humane  and  conservative  of  hu- 
man Uf e,"  to  use  ordinary  care  to  prevent  inju- 
ry to  such  trespasser.  Tliis  does  not  change, 
but  is  merely  an  application  of,  the  general 
rule,  repeatedly  announced  by  the  Supreme 
Court  and  by  this  court,  that  the  only  duty 
owing  a  trespasser  is  not  to  injure  him  wan- 
tonly or  willfully;  for,  if  an  engineer  has 
reason  to  suspect  the  presence  of  a  trespass- 
er on  the  track,  failure  to  use  ordinary  care 
for  his  protection  would  be  such  gross  neg- 
ligence as  to  amount  to  wantonness.  The 
Shaw  Case,  127  Ga.  8,  55  S.  E.  900,  dted  by 
the  majorify,  is  authority  for  the  proposition 
that  the  frequent  use  by  pedestrians  of  a 
railway  track  longitudinally  at  a  given  point 
"enters  into  the  situation  as  it  U  kwnon  to 
the  company,  and  affects  the  caution  and 
amount  of  care  required  in  running  the 
trains.**  That  case  does  not  rule  that  such 
use  of  the  track  raises  an  implied  license  or 
right  of  user,  for  the  court  quotes  approving- 
ly from  Judge  Hopkins  as  follows :  "By  such 
use  the  public  are  not  tacitly  licensed  to  go 
upon  the  track,  and  the  consent  of  the  com- 
pany to  the  use  is  not  implied." 

The  decision  in  the  Shaw  Case  was  placed 
upon  the  ground  that  the  defendant  company 
knew  of  the  frequency  of  the  use.  of  the 
tracks  by  pedestrians  at  the  place  of  injury, 
and  with  this  knowledge  was  guilty  of  neg- 
ligence in  failing  to  keep  a  lookout  for  tres- 
passers. In  the  absence  of  knowledge  by  the 
company  of  such  use  of  the  tracks,  manifest^ 
ly  no  duty  to  anticipate  the  presence  of  a 
trespasser  can  arise.  Upon  this  idea  the 
case  of  Comer  v.  Hill,  101  Ga.  340,  28  S.  E. 
856,  was  decided.  In  that  case  the  wife  of 
the  defendant's  bridgekeeper  was  killed  on  a 
trestle.  She  had  been  in  the  habit  of  using 
the  trestle  as  a  means  of  reaching  her  house. 
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The  court  held  that  the  company  was  not 
shown  to  have  been  under  any  duty  to  keep 
a  lookout,  because  of  the  absence  of  proof 
that  the  employ^  connected  with  the  run- 
ning of  the  train  knew  of  the  habit  of  the  de- 
ceased to  use  the  trestle,  although  it  appear- 
ed that  employes  in  charge  of  the  roadbed 
did  have  such  knowledge.  The  court  held: 
"The  plaintiff's  wife,  therefore,  being  upon 
the  trestle  without  authority  and  without 
the  knowledge  of  the  defendants,  the  only 
duty  which  was  owing  to  her  was  to  use  all 
ordinary  care  to  prevent  harm  coming  to  her 
after  her  presence  upon  the  trestle  was  dis- 
covered.*' There  being  no  evidence  that  the 
def^idanf 8  employes  knew  of  the  habit  of 
pedestrians  to  use  the  trestle  as  a  footway, 
the  frequency  of  such  use  affords  no  ground 
for  recovery  by  the  plaintiff. 

[4]  The  opinion  of  the  majority  is  predicat- 
ed solely  upon  what  it  assumes  to  have  been 
an  implied  invitation  to  use  the  trestle.  So 
far  as  I  am  aware,  this  is  the  first  time  any 
court  has  held  that  an  invitation  to  use  as 
a  footway  a  long,  high,  narrow  railway  tres- 
tle will  be  implied  from  the  mere  presence  on 
the  trestle  of  a  means  or  instrumentality  by 
the  use  of  which  passage  may  be  effected 
with  apparent  safety.  In  my  opinion,  there 
is  no  authority  in  the  decisions  of  the  Su- 
preme Court  for  such  a  conclusion.  The 
plank  was  about  a  foot  wide  and  did  not  ex- 
tend across  the  trestle  at  either  end.  On  the 
contrary,  there  were  a  few  feet  of  open  space 
at  each  end  of  the  trestle  before  the  planks 
were  reached.  The  trestle  was  450  to  500 
feet  long,  about  50  feet  high,  and  too  narrow 
to  enable  a  person  to  remain  thereon  safely 
while  a  train  was  passing.  There  was  some 
evidence  that  a  notice  was  posted  warning 
persons  not  to  go  upon  the  trestle.  The 
plaintiff  could  read,  but  says  he  did  not  see 
the  notice.  He  had  no  right  to  assume"  that 
he  had  permission  to  walk  across  the  trestle 
merely  because  a  plank  was  there  on  which 
lie  could  walk.  Doubtless  the  plank  was 
placed  there  for  use  by  the  road  hands  in 
connection  with  thdr  duties  in  injecting 
and  repairing  the  trestle.  The  comx>any  was 
under .  no  duty  to  provide  a  plank  for  the 
plaintiff,  and  yet,  if  as  the  majority  hold,  the 
plank  was  an  invitation  to  walk,  the  company 
would  have  been  liable  if  the  plank  had 
broken  and  the  plaintiff  had  in  consequence 
been  injured. 

Carried  to  its  logical  conclusion,  the  prin- 
ciple announced  by  the  majority  would  pre- 
vent any  master  from  employing  means  to 
make  a  dangerous  Instrumentality  safe  for 
his  servants,  for  fear  some  stranger  might 
accept  the  presence  of  the  means  as  an  in- 
vitation to  use  the  instrumentality  and  be 
injured  thereby.  What  right  had  the  plain- 
tiff to  assume  that  the  planks  were  put  there 
for  his  benefit,  rather  than  for  use  by  the 
railroad  employ^  at  a  time  when  their  pres- 
ence there  was  known  and  precaution  taken 
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for  their  safety?  In  my  opinion,  the  only 
thing  he  had  a  right  to  assume  was  that  he 
might  be  able  to  cross  with  less  likelihood  of 
falling  than  If  he  walked  on  the  ties.  In  go- 
ing upon  the  trestle  without  ascertaining 
that  a  train  was  approaching,  the  plaintiff 
assumed  the  risk  of  Injury,  and  is  not  en- 
titled to  hold  the  company  liable  for  a  con- 
sequence resulting,  not  from  any  breach  of 
duty  to  him,  but  solely  from  his  own  rash 
act 


(138  Ga.  668) 

GREER  V.  TURNER  COUNTY  et  aL 

TURNER  COUNTY  et  aL  ▼.  GREER. 

(Supreme  Court  of  Georgia.    Aug.  17,  1912.) 

(Syllabus  by  the  CovrtJ 

1.  Counties  (8  155*)— Collection  of  Funds 
—Execution— Authority  to  Issue— Chaib- 
MAN  OF  Board  of  Roads  and  Revenues. 

The  chairman  of  the  board  of  roads  and 
revenues  of  Turner  county  has  authority  to 
issue  an  execution  against  any  person  holding 
county  funds  collected  by  the  county  for  any 
purpose. 

(a)  It  is  not  essential  to  the  validity  of  such 
an  execution  that  it  be  set  out  therein  from 
whom  the  defendant  in  fi.  fa.  received  the  mon- 
ey, what  particular  money  it  was,  or  how  it 
was  county  money. 

[Ed.  Note.—For  other  cases,  see  Counties, 
Cent  Dig.  f§  223-225;   Dec.  Dig.  {  155.*] 

2.  Counties  (§  155*)— Collection  of  County 
Funds— Persons  Subject  to  Execution. 

The  execution  may  be  issued  against  any 
person,  whether  an  official  or  not,  holding  coun- 
ty money,  and  without  suit  or  notice  of  any 
kind. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  fj  223-225;    Dec.  Dig.  {  155. ♦] 

3.  Counties  (§  75*)— Claims— Submission- 
Time. 

Civil  Code,  |  6001,  retiuires  claims  in  be- 
half of  the  officials  therein  specified,  for  pub- 
lic services  in  relation  to  which  existing  laws 
provide  no  compensation,  to  "be  submitted  to 
the  grand  juries  of  the  superior  courts  of  the 
respective  counties  of  the  spring  term."  This 
means  at  the  spring  term  immediatelv  succeed- 
ing the  year  during  which  such  public  services 
were  rendered.  Therefore  a  grand  jury,  at  a 
term  subsequent  to  such  spring  term,  has  no 
legal  power  to  pass  upon  and  allow  such  claims, 
and  to  thereby  authorize  the  county  treasurer 
to  pay  them.  Accordingly  such  a  payment 
would  be  invalid,  and  an  execution  would  lie 
in  behalf  of  the  county  against  the  official  or 
person  receiving  the  same. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  ff  116,  117,  134;   Dec.  Dig.  §  75.*j 

4.  Counties  (§  75*)— Claims  of  Ofmcials— 
Costs  and  Attorney's  Fees. 

As  it  appears  from  the  face  of  the  account 
presented  to  and  allowed  by  the  grand  jury 
(there  being  no  other  evidence  on  the  subject) 
that  the  items  for  expenses  and  attorney's  fees 
incurred  by  the  ordinary  of  Turner  county  in 
responding  to  a  rule  issued  against  him  by  the 
prison  commissioners  were  not  connected  with 
any  public  service  rendered  the  county  by 
him,  the  grand  jury  were  not  legally  author- 
ised to  allow  such  items. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  §f  116,  117,  134;  Dec.  Dig.  §  75.*] 


5.  Counties  ({  75*)— Clahcb  or  Ofuczalb— 

Allowance. 

The  amount  claimed  by  such  ordinary  as 
compensation  for  services  rendered  during  the 
year  190S,  in  performing  the  duties  imposed 
upon  him  by  the  adoption  of  the  alternative 
road  law  system  for  Turner  county,  was  duly 
allowed  by  a  grand  jury  as  the  statute  pro- 
vides, and,  under  the  circumstances  of  the  case, 
was  promptly  paid  by  the  county  treasurer, 
and  therefore  the  county  commissioners  were 
not  authorized  to  issue  an  execution  against 
the  ordinary  for  the  sum  so  paid  him. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  §§  116,  117, 134;  Dec.  Dig.  {  15*] 

6.  Statutes  (§  76*)— Special  Legislation- 
County  Officers— Payment  fob  Services. 

The  special  act  for  Turner  county,  ap- 
proved August  18,  1906  (Acts  1906,  p.  459),  in 
so  far  as  it  is  thereby  attempted  to  provide  a 
different  method  from  that  established  by  the 
general  law  embodied  in  Civil  Code,  {  600l,  for 
the  compensation  of  certain  officials  where  no 
fees  are  fixed  by  law,  is  void,  because  in  con- 
flict with  that  provision  of  the  Constitution  de- 
claring that  "no  special  law  shall  be  enacted  in 
any  case  for  which  provision  has  been  made  by 
an  existing  general  faw." 

[Ed.  Note.—For  other  cases,  see  Statutes, 
Cent  Dig.  §§  77%-78%;  Dec  Dig.  |  76.*] 

Error  from  Superior  Court,  Turner  Coun- 
ty;  Frank  Park,  Judge. 

Proceeding  by  W.  A.  Greer  against  Turner 
County.  From  a  judgment  denying  the  re- 
call of  a  fl.  fa.  issued  in  favor  of  the  county, 
petitioner  brings  error,  and  the  county  sued 
out  a  separate  bill  of  exceptions,  assigning 
error  on  so  much  of  the  Judgment  as  found 
that  petitioner  was  entitled  to  $500  embrac- 
ed in  his  account  for  services  rendered  as 
ordinary  between  specified  dates.    Affirmed. 

W.  A.  Greer  was  the  ordinary  of  Turner 
County  during  the  years  1907  and  1908,  and 
as  such  officer  performed  during  those  years 
certain  extra  public  services  and  incurred 
certain  expenses  In  behalf  of  the  public,  in 
relation  to  which  the  existing  laws  provided 
no  compensation.  He  rendered  an  itemized 
bill  for  such  services  and  expenses,  properly 
verified,  to  the  grand  jury  of  such  county 
at  the  spring  term  of  the  superior  court, 
1909.  That  grand  jury  made  the  following 
recommendations:  "In  view  of  the  fact  that 
our  county  finances  are  deficient  several  thou- 
sand dollars,  we  hereby  recommend  the  issu- 
ing and  selling  of  $40,000  of  bonds  for  the 
following  purposes:  For  public  roads,  $5,- 
000.00;  for  paupers,  $1,200.00;  for  present 
indebtedness,  $25,000.00;  for  jail,  $1,500.00; 
for  bridges,  $3,000.00;  for  general  purposes, 
$4,300.00.  We  also  recommend  that  W.  A. 
Greer,  ex-ordinary,  be  paid  the  sum  of  $1,- 
000  for  services  rendered  in  1907  and  1908 
in  overseeing  roads  of  this  county,  and  the 
sum  of  $40  for  expenses  incurred  In  going 
to  Atlanta  in  response  to  rule  nisi  issued  by 
the  prison  commission  of  Georgia,  and  also 
the  sum  of  $50  paid  for  attorney's  fees  in 
connection  with  said  rule  nisL  'Exhibit  1,* 
hereto  attached,  contains  a  statement  of 
these  amounts,  and  we  recommend  that  the 
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county  commissioners  pay  the  same  out  of 
tbe  general  funds  as  mentioned  above  in  con- 
nection with  the  Issue  of  bonds."  The  at- 
tached exhibit  showed  an  item  of  $500,  due 
December  31,  1907,  for  one  year's  service 
attending  to  the  duties  imposed  by  law  upon 
W.  A.  Greer,  ordinary,  by  the  adoption  of 
the  alternative  road  law  system,  and  a  like 
amount,  due  December  31,  1908,  for  similar 
services  rendered  during  that  year;  also 
items  of  $40  and  $50  due  September  9,  1908. 
for  expenses  and  attorney's  fees  in  respect 
to  the  matter  as  stated  in  the  foregoing 
recommendation.  Subsequently  to  such  rec- 
ommendation, it  not  appearing  that  the 
bonds  were  issued  by  the  county,  the  board 
of  commissioners  of  roads  and  revenues,  aft- 
er levying  taxes  for  all  necessary  and  proper 
purposes,  levied  a  sufficient  amount,  under 
the  head,  **To  pay  any  other  lawful  charge 
against  the  county,"  to  pay  the  amount  of 
Greer's  claim  and  all  other  similar  charges; 
and  there  was,  for  the  purpose  of  paying 
"any  other  lawful  charge  against  the  coun- 
ty," a  sufficient  amount  of  taxes  collected 
and  paid  into  the  treasury  of  the  county  to 
cover  the  claim  of  Greer  and  all  other  simi- 
lar charges.  Afterwards  Greer  presented  his 
claim  to  the  treasurer  of  the  county  and  de- 
manded payment  thereof ;  and  the  "treasur- 
er, having  the  said  fupd  in  his  hands  and 
being  satisfied  that  [Greer's  claim]  was  a 
lawful  charge  against  said  fund,  without 
further  order  paid"  Greer,  on  December  27, 
1909,  the  amount  of  his  claim,  viz.,  $1,090, 
he  giving  the  treasurer  a  receipt  for  the 
same.  On  April  5,  1910,  an  execution  was 
issued  by  the  board  of  commissioners  of 
roads  and  revenues  of  the  county  against 
Greer  for  the  sum  paid  him  by  the  treas- 
urer, with  interest  thereon  from  the  date 
of  payment,  which  amounts,  the  execution 
recited,  "at  our  court  of  the  board  of  com- 
missioners of  roads  and  revenues  of  said 
county,  to  wit,  on  the  5th  day  of  April,  1910, 
Turner  county,  as  plaintiff,  recovered  against 
said  W.  A.  Greer,  of  said  Turner  county,  a» 
county  money  in  his  hands  and  collected  for 
county  purposes,  and  which  sums  the  said 
W.  A.  Greer  fails  and  refuses  to  pay  over, 
although  having  been,  on  the  21st  day  of 
March,  1910,  notified  in  writing  and  com- 
manded to  pay  the  same,  and  the  said  W. 
A.  Greer  refused  to  do  so." 

After  the  levy  of  the  execution  upon  prop- 
erty of  Greer,  he  filed  a  written  motion  in 
the  office  of  the  clerk  of  the  superior  court 
to  quash  the  execution  and  to  dismiss  the 
levy  on  various  grounds.  He  also  filed  an 
affidavit  of  illegality,  which  was  demurred 
to  by  the  plaintiff  in  fi.  fa.,  which  also 
traversed  the  grounds  of  the  same.  Upon 
the  trial  the  court  overruled  the  motion  to 
quash  the  execution  and  to  dismiss  the  levy, 
sustained  the  demurrer  to  some  of  the 
grounds  of  the  affidavit  of  illegality,  and 
overruled  it  as  to  others.    By  agreement  of 


counsel  the  case  was  submitted  to  the  Judge 
of  the  superior  court  without  the  interven- 
tion of  a  Jury,  upon  an  agreed  statement  of 
facts,  the  substance  of  which  is  above  stated 
The  court  rendered  a  Judgment  "that  the 
plaintiff  recover  of  and  from  the  defendant 
the  sum  of  five  hundred  and  ninety  ($590.00) 
dollars;  that  is  to  say,  the  $500.00  allowed 
for  extra  services  during  the  year  1907,  and 
the  $40.00  allowed  for  expenses  in  going  to 
and  from  Atlanta  and  remaining  there  in 
response  to  the  rule  nisi  of  the  prison  com- 
mission, and  the  $50.00  paid  out  as  attor- 
ney's fees  in  connection  with  the  said  rule 
nisi,  together  with  interest  thereon  at  the 
rate  of  7  per  cent,  per  annum  from  the 
date  the  same  was  paid  to  him  by  the  treas- 
urer, and  all  costs  of  this  case ;  and  the  ex- 
ecution levied  is  ordered  to  proceed  accord- 
ingly for  these  amounts."  Greer  excepted, 
assigning  error  upon  the  overruling  of  his 
motion  to  quash  the  fl.  fa.  and  to  dismiss  the 
levy  made  thereunder,  upon  the  sustaining 
of  certain  grounds  of  the  demurrer  to  the 
affidavit  of  illegality,  and  upon  the  Judgment 
of  the  court  ordering  the  fl.  fa.  to  proceed 
against  him  for  the  sum  of  $590.  The  coun- 
ty of  Turner  sued  out  a  separate  bill  of  ex- 
ceptions, in  which  it  assigned  error  upon 
the  sustaining  of  the  illegality  to  the  extent 
of  $500,  and  so  adjudging  that  Greer  was 
entitled  to  that  sum  as  embraced  In  his 
account  against  the  county  for  extraordi- 
nary services  rendered  by  him  as  ordinary 
from  January  1,  to  December  31,  1908. 

W.  H.  McKenzie,  of  Cordele,  and  J.  H. 
Tipton,  of  Sylvester,  for  plaintiff  in  error. 
A.  J.  Davis  and  W.  T.  Williams,  both  of 
Ashburn,  and  Perry,  Foy  &  Monk,  of  Sylves* 
ter,  for  defendant  In  error. 

FISH,  G.  J.  (after  stating  the  facts  as 
above).  [1]  1.  We  will  first  deal  with  the 
assignm^it  of  error  made  by  Greer  upon  the 
overruling  of  bis  motion  to  quash  the  exe- 
cution and  to  dismiss  the  levy  made  there- 
under. The  grounds  of  this  motion  were  in 
substance  as  follows:  (1)  Because  the  exe- 
cution was  issued  and  signed  by  "D.  H.  Da- 
vis, Chairman  of  Board  of  Roads  and  Reve- 
nues of  Turner  County,  Georgia,"  and  no 
sufficient  facts  were  set  forth  in  the  execu- 
tion to  show  any  authority  or  Jurisdiction 
either  in  Davis,  as  chairman  of  the  boards 
or  in  the  board  itself,  to  issue  the  executionu 
(2)  Because  the  execution  fails  to  set  forth 
sufficient  facts  to  show  Greer's  liability  to 
Turner  county  for  any  portion  of  the  sum 
for  which  the  execution  was  issued.  In  that 
it  does  not  appear  from  the  execution  in 
what  way  or  on  what  account  the  sum  of 
$1,090  was  due  by  Greer  to  the  county,  and 
that  it  does  not  appear  from  whom  Greer 
received  the  money,  nor  what  particular 
money  he  received,  nor  that  the  money  was 
county  money,  nor  for  what  county  purposes 
he  collected  it.     (3)  Because  the  execution 
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was  Illegal  upon  its  face  as  having  no  foun- 
dation in  law  nor  in  fact. 

Ciyil  Code,  f  522,  gives  ordinaries  authori- 
ty to  compel  persons  having  county  money  in 
their  hands,  collected  for  any  purpose  what- 
ever, to  pay  over  the  same;  and  section  523 
provides  that  ordinaries  shall  issue  execu- 
tions against  such  persons  and  their  securi- 
ties, if  any,  for  the  full  amount  appearing 
to  be  due,  as  the  comptroller  general  issues 
executions  against  defaulting  tax  collectors. 
The  act  of  1908  creating  the  board  of  com- 
missioners of  roads  and  revenues  for  Turner 
county  (Acts  1908,  p.  354)  gives  to  such  board 
Jurisdiction  over  all  county  matters .  vested 
by  law,  at  the  time  of  the  passage  of  the 
act,  in  the  ordinaries  of  the  various  counties 
of  the  state  having  no  board  of  commission- 
eiB  of  roads  and  revenues.  The  act  also 
authorises  the  chairman  of  such  board,  as 
such,  to  issue  an  execution  of  the  character 
of  the  one  involved  in  this  case.  See,  also, 
Ck>unty  of  Pulaski  v.  Thompson,  83  6a.  270 
(8),  9  8.  B.  1065.  The  commissioners  had 
authority  to  issue  an  execution  against  any 
person  holding  county  funds.  Code  sections 
above  cited;  Hobbs  v.  Dougherty  County,  98 
6a.  574,  25  S.  B.  579.  The  execution  recit- 
ed that  the  sum  for  which  it  was  issued  was 
due  by  6reer  to  Turner  county  "as  county 
money  in  his  hands  and  collected  for  county 
purposes."  It  was  not  necessary  that  the 
execution  should  set  out  in  detail  from  whom 
6reer  received  the  money,  what  particular 
money  it  was,  or  why  and  how  it  was  county 
money.  There  was  no  merit,  therefore,  in 
the  motion,  and  the  court  did  not  err  in 
overruling  it 

[2]  2.  Did  the  court  err  in  sustaining  cer- 
tain grounds  of  demurrer  to  the  affidavit  of 
illegality?  These  grounds  were  in  substance 
as  follows:  (1)  Defendant  had  never  had 
his  day  in  court,  had  never  been  served  with 
any  process  or  other  notice  of  the  pendency 
of  any  suit  whereon  the  execution  was  based, 
nor  did  he  waive  service,  nor  appear  and 
defend  any  suit;  and,  moreover,  no  suit  of 
any  kind  has  ever  been  brought  against  him 
for  the  money  for  which  the  execution  was 
issued.  (2)  At  the  time  the  execution  issued 
against  him,  defendant  was  a  private  citizen, 
and  was  not  a  county  ofScial  of  Turner 
county,  nor  as  such  the  holder  of  any  money 
belonging  to  the  county.  The  other  grounds 
of  illegality  which  were  stricken  involved  the 
same  points  upon  which  we  have  ruled  on  the 
motion  to  quash  the  execution  and  dismiss 
Che  levy.  The  court  properly  sustained  the 
demurrer  to  the  two  grounds  of  the  illegality 
above  stated.  Under  CivU  Code,  IS  522,  523, 
525,  an  execution  may  be  issued  against  any 
person,  whether  an  oflicial  or  not,  holding 
county  money,  and  without  suit  or  notice  of 
any  kind«  Price  v.  Douglas  County,  77  6a. 
1^,  3  S.  B.  240.  "Prima  facie  such  an  exe- 
cution is  to  be  taken  as  expressing  and  rep- 
resenting a  real  debt  for  the  county  taxes; 


and  it  Is  not  for  the  county  to  support  it  by 
evidence,  but  for  the  defendant  or  defendants 
to  meet  and  overcome  it  by  evidence."  Bridg- 
es V.  Dooly  County,  83  6a.  275,  9  B.  B.  1085. 
As  we  have  already  stated,  such  an  execu- 
tion may  be  issued  against  any  person,  wheth- 
er he  be  an  official  or  not,  who  has  in  his 
hands  county  money  collected  by  the  county 
for  any  county  purpose.  Civil  Code,  U  523, 
525.  In  Hobbs  v.  Dougherty  County,  supra, 
it  was  held  that  it  was  not  necessary  for  the 
person  holding  such  county  funds  to  be  an 
official  of  the  county,  to  authorize  the  issu- 
ance of  an  execution  against  him,  and  that 
accordingly,  upon  the  refusal  of  a  banker  to 
pay  over  money  which  had  been  "collected 
for  any  county  purpose  whatever"  and  de- 
posited with  him,  either  on  general  or  special 
deposit,  by  the  county  treasurer  or  tax  col- 
lector, the  ordinary  or  other  proper  county 
authorities  could,  under  the  Code  section  cit- 
ed above,  issue  an  execution  against  the 
banker  for  the  purpose  of  collecting  from 
him  the  amount  so  placed  in  liis  hands,  and 
be  stood  uiK>n  the  same  footing  as  such  offi- 
cers upon  refusal  to  pay  the  funds  to  the 
county  when  demanded  of  him. 

[31  8.  Did  6reer,  the  defendant  in  fl.  f a., 
under  the  facts  of  the  case,  have  in  his 
hands  any  .county  money,  collected  for  any 
county  purpose,  which  he  refused  to  pay 
upon  demand?  The  answer  to  this  question 
depends  upon  whether,  in  the  circumstances, 
he  was  legally  entitled  to  receive  from  the 
treasurer  the  money  paid  him.  Civil  Code^ 
S  6001,  declares:  "The  ordinaries  of  this 
state,  who  by  law  are  vested  with  the  man- 
agement of  the  county  business,  and  for 
whom  no  compensation  is  provided,  and  the 
sheriffs  and  clerks  of  the  superior  courts, 
for  public  services  in  relation  to  which  ex- 
isting laws  provide  no  compensation,  shall 
be  compensated  as  follows,  to  wit:  Such 
officers  shall  state  their  respective  claims  in 
writing  and  make  affidavit  of  the  correctness 
and  justice  thereof,  which  so  made  out  and 
verified  shall  be  submitted  to  the  grand 
Juries  of  the  superior  courts  of  the  respec- 
tive counties  at  the  spring  term,  and  said 
grand  juries  may,  in  their  discretion,  re- 
quire other  proof  of  the  justness  and  cor- 
rectness of  said  claims,  and,  when  satisfied 
that  such  claims  are  just  and  correct,  may 
allow  the  sum  claimed,  or  so  much  thereof 
as  they  may  deem  right  and  proper;  and 
when  so  allowed,  the  ordinary  of  said  cou»> 
ty,  or  other  authority  levying  county  taxes, 
shiall  assess  so  much  with  the  other  county 
taxes  as  will  pay  the  same,  which,  when 
collected  and  paid  over  to  the  county  treas- 
urer of  such  county,  shall  be  paid  by  him  to 
the  parties  entitled  thereto,  without  further 
order,  he  taking  a  proper  receipt  therefor. 
The  compensation  provided  for  in  this  sec- 
tion shall  be  in  full  of  all  compensation  of 
said  officers  for  such  services."  6reer's 
account  against  Turner  county  was  for  what 
he  claimed  to  be  services  rendered  by  him 
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for  th«>  county  daring  tlie  years  1907  and 
1908,  in  relation  to  which  no  existing  law 
provided  compensation.  He  linbmitted  the 
account  in  writing  and  properly  Terlfled  to 
the  grand  Jury  of  the  superior  court  of  that 
county  at  the  1909  spring  term  thereof,  when 
such  Jury  recommended  the  payment  of  the 
entire  account,  but  further  recommended 
**that  the  county  commissioners  pay  the 
same  out  of  the  general  funds  as  mentioned 
above  in  connection  with  the  issuance  of 
bonds/*  This  same  grand  Jury  had  recom- 
mended the  issuance  and  sale  by  the  county 
of  bonds  to  the  amount  of  fiO,000,  for  cer- 
tain specified  purposes,  among  which  was  an 
Item  of  $4,300  "for  general  purposes.**  In 
our  opinion,  the  recommendation  by  the 
grand  Jury  that  Greer's  account  be  paid 
sufficiently  indicated  the  allowance  by  them 
of  the  sum  claimed  by  him.  The  first  item 
of  his  account  was  as  follows:  "Dec.  31, 
1007.  To  one  year's  service  attending  to 
duties  Imposed  by  law  upon  said  W.  A. 
Oreer  by  adoption  of  alternative  road  law 
system,  beginning  January  1,  1907,  and  end- 
ing December  81,  1907,  $500.00."  The  sec- 
tion of  the  Code  quoted  above  requires 
claims,  in  behalf  of  the  officers  therein  speci- 
fied, for  public  services  in  relation  to  which 
existing  laws  provide  no  compensation,  to  "be 
submitted  to  the  grand  Juries  of  the  superior 
courts  of  the  respective  counties  at  the 
spring  term."  This  evidently  means  at  the 
spring  term  Immediately  succeeding  the  year 
during  which  such  public  services  were  ren- 
dered, as  for  various  good  reasons  such 
claims  should  not  be  allowed  to  accumulate 
against  counties,  and  such  we  believe  was 
the  intention  of  the  General  Assembly  in 
enacting  the  statute.  It  follows  that  the 
grand  Jury,  at  the  1909  spring  term  of  the 
court,  had  no  power,  under  the  statute,  to 
pass  upon  and  allow  the  claim  for  services 
which  were  rendered  in  1907.  It  appeared 
from  the  face  of  the  account  that  the  grand 
lury  which  allowed  it  had  no  legal  authority 
to  do  so;  and  the  treasurer  who  paid  such 
account  was  bound  to  know,  when  it  was 
presented  to  him  for  payment,  that  the  al- 
lowance of  it  by  that  grand  Jury  was  xm* 
authorised.  This  being  true,  the  payment  by 
the  treasurer  was  illegal,  and  therefore 
Greer  received  |500  of  county-  money  to 
which  he  was  not  legally  entitled  under  the 
proceedings  in  accordance  with  which  it  was 
paid  him ;  and  the  trial  court  properly  held 
that  the  execution  should  proceed  for  this 
amount. 

[4]  4.  Two  other  items  of  the  account  were 
as  follows:  Sept  9,  1908.  To  expenses  in- 
curred in  going  to  and  from  Atlanta  and 
remaining  there  in  response  to  rule  nisi  is- 
sued by  the  prison  commissioners  of  Georgia 
to  show  cause  why  convict  camp  of  Pinson. 
A  Conoly  should  not  be  abolished,  $40.00.'* 
"Sept  9,  1908.  To  amount  paid  to  attorney 
in  the  matter  of  rule  nisi  Issued  from  prison 
commission  of  Georgia  to  show  cause  why 


convict  camp  of  Pinson  &  Conoly  should 
not  be  abolished,  $50.00.*'  The  record  en- 
tirely falls  to  disclose  more  as  to  the  nature 
of  the  proceedings  before  the  prison  com- 
;nlssion  than  appears  upon  the  face  of  these 
items  of  the  account,  and  from  them  it  is 
shown  that  the  proceeding  was  to  abolish  a 
designated  convict  camp  of  named  individ- 
uals, presumptively  for  some  alleged  reason 
affectiag  the  legality  or  propriety  of  such 
camp,  and  not  for  the  purpose  of  depriving 
the  county  of  convicts.  It  follows  that  as 
the  ex];)ense  and  attorney's  fees  embraced  in 
the  account  appear  not  to  have  been  con- 
nected with  any  public  service  rendered  by 
Greer,  as  ordinary,  for  the  county,  the 
gand  Jury  was  without  legal  authority  to 
allow  them;  and  the  court  below  properly 
held,  also,  that  the  execution  should  pro- 
ceed for  the  sum  of  such  items. 

[8]  5.  The  remaining  item  of  the  account 
was:  "Dec.  81,  1908.  To  one  year's  services 
attending  the  duties  Imposed  by  the  adoption 
of  the  alternative  road  law  system  from  Jan- 
uary 1,  1908,  to  December  81,  1908,  $500.00." 
The  grand  Jury,  at  the  spring,  1909,  term  of 
the  court,  was  legally  authorized  to  pass  upon 
this  claim,  and,  if  satisfied  from  the  evidence 
submitted  to  them  that  it  was  Just  and  cor- 
rect to  allow  it  This  they  did,  though  they 
recommended  its  payment  out  of  the  amount 
"of  the  general  funds*'  to  be  raised,  together 
with  other  amounts  for  specified  purposes,  by 
the  issuance  and  sale  by  the  county  of  bonds 
in  a  given  sum.  The  grand  Jury  went  beyond 
their  province  and  authority  in  recommend- 
ing that  the  account  be  paid  out  of  any  given 
fund.  The  statute  provides  that,  after  such 
a  claim  has  been  allowed,  the  county  authori- 
ty whose  duty  it  Is  to  levy  county  taxes 
"shall  assess  so  much  with  the  other  county 
taxes  as  will  pay  the  same,  which,  when  col- 
lected and  paid  over  to  the  county  treasurer 
of  such  county,  shall  be  paid  by  him  to  the 
parties  entitled  thereto,  without  further  or- 
der, he  taking  a  proper  receipt  therefor." 
Civil  Code,  |  6001.  No  county  bonds  were 
issued,  and  the  county  commissioners,  after 
the  allowance  of  Greer's  account,  and  after 
levying  taxes  for  all  necessary  and  proper 
puri)oses,  levied  a  sufficient  amount,  under 
the  head,  "To  pay  any  other  lawful  charge 
against  the  county,"  to  pay  the  amount  of 
Greer's  claim  and  all  other  similar  charges, 
and  there  was,  for  the  purpose  of  paying 
"any  other  lawful  charge  against  the  conn- 
ty»"  a  sufficient  amount  of  taxes  collected  to 
cover  the  dalm  of  Greer  and  all  other  similar 
charges.  Out  of  the  fund  raised  for  such 
purpose  the  treasurer  paid  Greer's  account 
upon  presentation,  after  it  had  been  allowed 
by  the  grand  Jury,  as  already  stated.  We 
hold  that  this  item  of  $500  for  services  ren* 
dered  during  the  year  1908  was  properly  paid 
by  the  treasurer  to  Greer;  and  the  court  be- 
low did  not  err  in  so  ruling  in  sustaining  the 
illegality  as  to  that  sum.     Our  decision  in 
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this  respect  does  not  conflict  with  anything 
held  In  Lumpkin  County  v.  Williams,  94  Qa. 
657»  21  S.  E.  849,  or  in  White  County  v.  Bell, 
98  6a.  400,  25  S.  R  558,  since,  after  this 
claim  was  passed  on  and  allowed  by  the 
grand  jury,  the  county  commissioners,  after 
levying  taxes  for  all  necessary  and  proper 
purposes,  levied  a  sufficient  amount,  under 
the  head,  "To  pay  any  other  lawful  charge 
against  the  county,"  to  pay  the  amount  of 
this  claim  of  Greer  and  all  other  similar 
charges,  and  there  was  a  sufficient  amount  of 
taxes  collected  under  this  head  to  pay  all 
such  claims  and  charges. 

[8]  6.  Counsel  for  the  county  of  Turner 
contend  that  the  Item  of  $500,  with  which 
we  have  just  been  dealing,  was  paid  to  Greer 
without  authority  of  law,  for  the  reason  that 
the  act  of  August  18, 1906  (Acts  1906,  p.  459), 
requires  that  payment  for  such  services  as 
were  embraced  in  this  Item  should  be  made 
by  the  treasurer  of  the  county  on  a  warrant 
drawn  by  the  ordinary,  and  that  no  such  war- 
rant was  Issued.  Civil  Code,  {  6001,  is  a  gen- 
eral law  making  provision  for  the  compensa- 
tion of  certain  officials  where  no  fees  are  fix- 
ed by  existing  law.  The  special  law  for  Tur- 
ner county,  above  referred  to,  in  so  far  as  it 
seeks  to  provide  a  different  method  from  that 
established  by  such  general  law  for  the  pay- 
ment of  such  compensation,  is  in  conflict  with 
the  declaration  that  "laws  of  a  general  na- 
ture shall  have  uniform  operation  throughout 
the  state,  and  no  special  law  shall  be  enacted 
in  any  case  for  which  provision  has  been 
made  by  an  existing  law."  Civil  Code,  | 
6391 ;  Atkinson  v.  Bailey,  135  Ga.  336,  69  S. 
E.  540. 

Judgment  affirmed  in  both  cases.  All  the 
Justices  concur. 
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MAYNARD  et  al.  ▼.  ARMOUR  FERTILIZER 

WORKS  et  aL 

(Supreme  Court  of  Georgia.     Aug.  17,  1912.) 

(ByUahuB  by  the  Court  J 

1,  Pbaudulbnt    Convetances    (I    237* )  — 
Right  to  Sue— Remedy  at  Law. 

Where  creditors  obtained  judgments  against 
a  common  debtor,  and  had  executions  issued,  on 
which  entries  of  nulla  bona  were  made,  they 
could  file  an  equitable  petition  against  the  debt- 
or and  grantees  to  whom  the  debtor  had  exe- 
cuted a  deed,  attacking  such  conveyance  as 
fraudulent,  and  made  to  dela^  or  defraud  them 
and  other  creditors,  and  seekmg  to  subject  said 
property.  Such  a  petition,  with  proper  allega- 
tions, would  not  be  demurrable  on  the  ground 
that  the  plaintiffs  had  an  ample  common-law 
remedy,  without  invoking  equitable  relief. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §{  674-680,  684--686; 
Dec  Dig.  i  237.*] 

2.  Fraudulent  Conveyances  (|  253*)— Pab- 
TiEB— Joinder  of  Plaintifps. 

Nor  would  it  be  demurrable  on  the  ^rround 
that  there  was  a  misjoinder  of  plaintiffs,  in  that 


several  judgment  creditors  of  the  same  debtor 
joined  therein. 

.  [Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §  740;  Dec  Dig.  | 
253.*] 

3.  Action   (i  60*)— Joinder  of   Causes  of 
Action— Parties  and  Interests  Involved. 

Nor  on  the  ground  that  a  judgment  held 
by  one  of  the  plaintiffs  was  against  the  com- 
mon debtor,  and  also  against  her  husband,  who 
was  alleged  to  be  insolvent. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  §§  511-547;   Dec.  Dig.  i  50.*] 

4.  Fraudulent  Conveyances  (§  263*)— Bill 
TO  Set  Aside—Requisites— Demurrer. 

The  petition  filed  was  demurrable.  It  no- 
where alleged  that  the  grantees  in  the  deed  at- 
tacked participated  in  a  fraudulent  plan  (if  it 
existed)  to  prevent  the  plaintiffs  from  collect- 
ing the  amounts  due  them,  or  had  notice  there- 
of. The  deed  attacked  bore  date  before  the 
creation  of  the  debts  on  which  the  judgments 
were  founded.  There  was  no  distinct  charge 
that  it  was  not  then  executed.  There  was  some 
suggestion  that  the  valuable  consideration  re- 
cited in  the  deed  was  not  paid,  but  there  was 
no  direct  allegation  to  that  effect. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent,  Dig.  §{  771-774,  776-779, 
781;  Dec.  Dig.  §  263.*] 

5.  Pleading    (§   17*)— Bill— Allegations- 
Directness  AND  POSITIVENESS. 

If  it  was  intended  to  charge  that  the  gran- 
tees had  no  means  with  which  to  pay  the  recited 
consideration,  or  did  not  in  fact  pay  it,  such 
allegation  should  have  been  directly  made,  and 
not  by  mere  inference  from  pleading  collateral 
facts,  which  might  possibly  have  an  evidential 
value,  and  then  drawing  conclusions  therefrom, 
(a)  Certain  specified  paragraphs  in  the  peti- 
tion are  held  to  nave  been  subject  to  special  de- 
murrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §|  88,  41,  350:   Dec  Dig.  {  17.*] 

Error  from  Superior  Court,  Wilcox  Coun- 
ty;   N.  V.  Whipple,  Judge. 

Bill  by  the  Armour  Fertilizer  Works  and 
others  against  Mrs.  L.  M.  Maynard  and  oth- 
ers. General  and  special  demurrers  to  the 
petition  having  been  overruled,  defendants 
excepted,  and  bring  error.    Reversed. 

The  Armour  Fertilizer  Works  and  othecs 
filed  their  equitable  i)etition  against  Mrs.  L. 
M.  Maynard  and  her  two  daughters.  Myrtle 
Maynard  and  Llllle  Mae  Maynard,  alleging 
in  substance  as  follows:  Plaintiffs  were 
creditors  of  Mrs.  Maynard;  their  debts  hav- 
ing been  created  in  1006  b.eglnnlng  in  the 
early  part  thereof.  One  of  them  held  the 
note  of  Mrs.  Maynard  and  her  hnsband,  but 
the  latter  was  hopelessly  insolvent,  and  had 
been  so  for  several  years.  They  reduced 
their  claims  to  Judgment,  executions  had 
been  issued,  and  entries  of  nulla  bona  made 
thereon.  The  earliest  of  these  judgments 
was  dated  in  May,  1907,  and  the  others  bore 
later  dates  in  that  year.  J.  D.  Maynard,  the 
husband  of  Mrs.  Maynard,  always  managed 
her  business  affairs  for  her,  and  in  the  years 
1905,  1906  and  1907  he  was  her  general 
agent  In  1906,  when  the  debts  of  the  plain- 
tiffs were  created,  she  was  in  possession  of  a 
considerable  amount   of  property,   including 


^For  othor  cases  tee  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indez< 
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certain  lots  In  the  town  of  Abbeville  and  cer- 
tain farm  property,  and  she  returned  such 
property  for  taxation  as  her  own.  Mrs.  May- 
nard  lived  on  a  part  of  the  property  situated 
In  town,  and  her  two  children  lived  with  her. 
There  has  never  been  any  apparent  change  In 
the  possession  thereof.  She  had  title  to  all 
of  the  property  described  in  the  petition,  "ex- 
cept such  title  as  may  have  passed  out  of  her 
by  the  three  deeds  hereinafter  set  forth." 
During  the  year  1906  she  become  heavily  in- 
debted, and  also  before  and  since  that  time 
contracted  various  debts,  some  of  which  have 
been  reduced  to  judgment.  She  became  In- 
debted to  the  Chickamauga  Trust  Company 
In  the  sum  of  $3,000.  She  made  a  deed  to 
her  farm  near  Abbeville,  for  the  purpose  of 
securing  the  debt  She  made  to  her  brother, 
T.  L.  Shepherd,  a  deed  dated  January  3,  1907, 
for  a  purported  consideration  of  $4,000.  This 
was  recorded  on  November  20,  1907.  On  the 
same  date  there  was  filed  for  record  a  deed 
purporting  to  have  been  made  on  February 
21,  1905,  for  an  alleged  consideration  of  nat- 
ural love  and  affection  and  $500,  whereby  she 
undertook  to  convey  all  of  her  property  de- 
scribed In  the  petition,  except  the  farm.  She 
now  claims  that  she  has  no  real  estate,  and 
plaintiffs  have  been  unable  to  find  any  other 
property.  Various  allegations  were  made  In 
regard  to  Shepherd,  such  as  that  he  resided 
in  the  city  of  Savannah  and  was  engaged  In 
no  occupation.  In  so  far  as  plaintiffs  were 
able  to  ascertain,  and  made  no  tax  return  for 
the  year  1906.  There  were  also  some  allega- 
tions in  regard  to  the  estate  of  his  father, 
made  for  the  purpose  of  showing  what 
amount  of  money  he  probably  received  from 
that  source.  In  1907  the  farm  was  under 
the  control  and  direction  of  J.  D.  Maynard, 
as  It  had  been  for  a  number  of  years  previ- 
ously, and  this  continued  during  the  year 
1908,  and  still  continues,  so  far  as  plaintiffs 
are  able  to  ascertain.  The  deed  from  Mrs. 
Maynard  to  her  two  daughters  purports  to 
have  been  made  for  love  and  affection  and  a 
consideration  of  $500,  although  the  property 
therein  described  is  worth  from  $3,500  to 
$4,000.  If  $500  were  paid  at  all,  this  was  an 
Inadequate  consideration.  The  grantees  are 
the  only  children  of  Mrs.  Maynard,  and  have 
all  their  lives  resided  with  their  parents,  and 
still  do  so.  They  have  been  engaged  in  no 
business  during  the  past  four  or  five  years, 
"so  far  as  your  petitioners  are  able  to  ascer- 
tain, and  therefore  have  no  means  for  mak- 
ing money.*'  So  far  as  the  plaintiffs  by  dili- 
gent inquiry  can  ascertain,  they  have  not  In- 
herited money  or  property  from  any  source. 
Unless  plaintiffs  can  subject  the  real  estate 
described  for  the  payment  of  their  debts, 
they  will  not  be  able  to  realize  thereon.  The 
deed  made  by  Mrs.  Maynard  to  her  daugh- 
ters was  not  made  In  good  faith,  but  was 
made  to  hinder  and  delay  plaintiffs  and  oth- 
er creditors,  and  so  likewise  was  the  deed 
which    was    made   to    Shepherd.     Plaintiffs 


bring  this  petition  in  behalf  of  themselvei 
and  other  creditors  In  like  circumstances  who 
may  see  fit  to  join  In  the  litigation.  The  pe- 
tition then  closed  with  this  allegation: 
"Your  petitioners  charge  that  both  of  said 
deeds,  the  one  to  T.  L.  Shepherd  and  the  one 
to  Myrtle  Maynard  and  LilUe  Mae  Maynard, 
were  a  part  and  parcel  of  a  well-laid  plan  to 
prevent  petitioners  from  coUectiug  the 
amount  due  them  as  aforesaid,  and  that,  al- 
though said  deeds  are  [not?]  near  each  other 
in  apparent  date,  yet  your  petitioners  charge 
the  fact  to  be  that  the  said  two  deeds  were 
executed  at  one  and  the  same  time,  or  at  all 
events  near  the  same  time."  The  prayers 
were  that  the  deed  from  Mrs.  Maynard  to 
her  two  daughters  be  declared  to  be  fraudu- 
lent, and  be  set  aside  and  canceled  as  against 
the  rights  of  the  plaintiffs,  that  It  be  declared 
that  the  property  was  subject  to  the  plain- 
tiffs' executions,  and  that  process  issue. 
General  and  special  demurrers  to  the  peti- 
tion were  overruled,  and  the  defendants  ex- 
cepted. 

Haygood  ft  Gutts,  of  Fitzgerald,  and  M. 
B.  Cannon,  of  Abbeville,  for  plaintiffs  in 
error.  Hal  Lawson,  of  Abbeville,  for '  de- 
fendants in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [11  1.  Creditors,  having  reduced 
their  claims  to  judgment,  and  having  had 
entries  of  nulla  bona  made  on  the  execu- 
tions, filed  an  equitable  petition  seeking  to 
subject  certain  land  which  had  been  convey- 
ed by  the  debtor  to  her  two  daughters,  and 
to  have  the  deed  canceled.  The  presiding 
judge  overruled  a  demurrer  to  the  petition, 
and  the  defendants  excepted.  One  of  the 
principal  contentions  on  the  part  of  the 
plaintiffs  in  error  is  that  the  defendants  in 
error  had  a  complete  remedy  at  law,  by 
levying  their  executions,  and  that  there  was 
no  equity  In  a  petition  which  sought  to  set 
aside  a  conveyance  made  by  the  debtor  on 
the  ground  that  it  was  fraudulent  This 
contention  is  unsound.  Where  the  remedy 
at  law  is  not  as  complete  as  in  equity,  eq- 
uitable relief  may  be  had.  It  has  long  been 
a  recognized  rule  that,  where  judgment  cred- 
itors cannot  obtain  payment  of  their  judg- 
ments by  levy  and  sale,  and  it  is  necessary 
to  set  aside  fraudulent  transactions,  they 
may  resort  to  a  court  having  equitable  ju- 
risdiction. Formerly  the  more  frequent  con- 
tention advanced  was  that  the  creditor 
could  not  go  into  equity  until  after  he  had 
reduced  his  claim  to  judgment,  and  some- 
times, it  was  said,  not  until  after  he  had  had 
an  entry  of  nulla  bona  made.  This  was 
changed  by  the  uniform  procedure  act  of 
1887,  under  which  a  creditor  may  at  once 
proceed  to  obtain  judgment  on  his  claim,  and 
to  have  a  decree  subjecting  property  fraud- 
ulently conveyed  away  by  his  debtor.  De 
Lacy  V.  Hurst,  83  Ga.  223,  9  S.  B.  1052. 
But  the  enlarging  of  the  right  of  a  cred- 
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Itor  without  Judgment  did  not  operate  to 
destroy  the  pre-existing  right  of  a  creditor 
with  a  judgment.  The  former  argument  that 
one  without  a  judgment  and  execution  could 
obtain  no  equitable  relief  as  against  fraud- 
ulent conveyances  is  now  reversed,  and  the 
contention  is  made  that  plaintiffs  who  have 
obtained  judgments  are  entitled  to  no  such 
relief.  I  omit  reference  to  Hen  creditors 
other  than  by  judgment  The  plaintiffs  in 
this  case  alleged  that  they  had  obtained 
judgments  and  had  caused  executions  to  be 
issued,  and  that  the  proper  oflQcer  had  made 
an  entry  of  nulla  bona  thereon.  This  \b  suf- 
flci^t  to  show  that  they  have  obtained  an 
adjudication  that  they  are  entitled  to  pay- 
ment and  have  procured  executions  to  issue, 
but  the  levying  officer  can  find  nothing  upon 
which  to  levy.  They  find  confronting  them 
a  oonvesrance  made  by  the  debtor.  Shoqld 
they  levy  upon  the  property,  they  could  not 
compel  the  daughters  of  the  debtor  (the 
grantees  in  the  deed)  to  interpose  a  claim, 
or  other  proceeding,  under  which  the  title 
could  be  tested  and  an  adjudication  had 
that  the  property  was  subject,  so  that  it 
might  be  sold  free  from  the  doud  cast  over 
it  by  such  deed.  Should  the  grantees  see 
fit  to  do  so,  they  might  let  the  property  be 
sold  for  some  small  amount,  and  then  con- 
test the  title  with  the  purchase.  The  ex- 
ecutions of  the  plaintiffs  amount  to  a  con- 
siderable sum,  and  it  is  not  certain  wheth- 
er, under  such  conditions,  the  property  would 
bring  enough  to  pay  them,  much  less  other 
executions  outstanding,  the  holders  of  which 
may  be  made  parties  under  the  invitation 
contained  in  the  petition,  and  may  make  a 
contest  for  the  fund.  With  proper  allega- 
tions, these  judgment  creditors  might  seek 
equitable  relief,  and  their  petition  would  not 
be  demurrable  on  the  ground  that  they  had 
an  ample  remedy  at  common  law  by  levy 
and  sale,  and  were  therefore  not  entitled  to 
institute  any  equitable  proceedings.  Thur- 
mond V.  Reese,  3  Ga.  449,  46  Am.  Dec  440; 
Stephens  v.  Beal,  4  Ga.  310;  Lathrop  v.  Mc- 
Bumey,  71  Ga.  815;  Ck>nley  v.  Buck,  100 
Ga.  187,  190,  28  S.  B.  97. 

[2,  81  2, 3.  There  was  no  error  in  overrul- 
ing the  ground  of  the  demurrer  which  set 
up  that  there  was  a  misjoinder  of  plaintiffs. 
All  the  plaintiffs  had  a  common  interest  in 
setting  aside  the  alleged  fraudulent  convey- 
ance and  subjecting  the  property  conveyed 
by  one  of  the  defendants  to  the  others  as 
tenants  in  common  for  the  payment  of  their 
claims.  Neither  was  there  any  merit  in 
the  contention  that  there  was  a  misjoinder 
of  causes  of  action,  because  the  petition 
showed  that  one  of  the  plaintiffs  had  a  judg- 
ment against  Mrs.  L.  M.  Maynard  and  her 
husband,  J.  D.  Maynard,  while  the  others 
held  judgments  against  Mrs.  Maynard  alone. 
It  was  alleged  that  J.  D.  Maynard  was 
hopelessly  insolvent  and  nothing  could  be 
made  out  of  him.     His  being  named  as  a 


defendant  in  one  of  the  judgments,  there- 
fore, did  not  preclude  the  plaintiff  who  held 
such  judgment  from  joining  in  the  effort  to 
subject  property  of  the  other  defendant,  or 
render  such  action  a  misjoinder  of  parties 
plaintiff  or  of  causes  of  action. 

[41  4.  Having  held  that  the  plaintiffs  in 
execution  might,  with  proper  allegations, 
maintain  an  equitable  petition  for  the  pur- 
pose of  subjecting  certain  property  alleged 
to  have  been  fraudulently  conveyed  by  the 
defendant  in  execution  to  her  daughters, 
and  would  not  be  prevented  from  so  doing 
on  the  ground  that  there  was  an  ample  com- 
mon-law remedy,  the  next  question  which 
presents  itself  is  whether  the  petition  con- 
tained proper  allegations  so  as  to  bring  it 
within  the  ruling  thus  made.  We  do  not 
think  that  it  did.  It  alleged  that  a  convey- 
ance was  made  by  Mrs.  Maynard  to  her  two 
daughters  and  one  to  her  brother,  and  charg- 
ed that  these  deeds  "were  part  and  parcel 
of  a  well-laid  plan  to  prevent  the  petition- 
ers from  collecting  the  amount  due  them  as 
aforesaid'*;  but  it  nowhere  alleged  directly 
that  the  two  daughters  took  any  part  In 
such  plan,  or  had  any  notice  of  the  exist- 
ence of  the  fraud,  if  there  was  one.  It 
showed  that  the  deed  to  the  daughters  was 
dated  about  a  year  before  any  of  the  debts 
held  by  the  plaintiff  were  contracted,  and 
that  the  deed  to  Sh^herd  bore  date  after 
such  debts  were  contracted,  but  before  Judg- 
ments were  obtained.  It  was  alleged  that, 
"although  such  deeds  are  [not?]  near  each 
other  in  apparent  date,  yet  your  petitioners 
charge  the  fact  to  be  that  said  two  deeds 
were  executed  at  one  and  the  same  time, 
or  at  all  events  near  the  same  time."  Wheth- 
er that  time  was  the  year  before  the  debts 
to  the  plaintiff  were  created,  or  afterwards, 
does  not  appear.  There  was  some  intima- 
tion that  the  plaintiffs  doubted  whether  any 
consideration  was  paid  by  the  daughters  to 
the  mother,  but  there  was  no  direct  allega- 
tion that  such  payment  was  hot  made.  It 
was  alleged  that  the  purported  considera- 
tion of  $500,  if  paid  at  all,  was  very  inade- 
quate; but  this  was  not  a  direct  allegation 
that  there  was  no  consideration,  or  that  the 
deed  was  in  fact  a  voluntary  conv^ance. 
If  it  was  intended  to  make  such  a  charge, 
the  vagueness  of  the  allegation  In  regard 
to  the  time  when  the  deed  was  executed  be- 
comes all  the  more  subject  to  demurrer,  be- 
cause there  is  quite  a  difference  between 
the  making  of  a  voluntary  conveyance  be- 
fore a  debt  is  created  and  after  its  creation. 
First  Nat  Bank  v.  Bayless,  96  Ga.  684, 
23  S.  B.  851. 

[6]  5.  In  several  paragraphs  of  the  peti- 
tion the  plaintiffs  set  out  collateral  eviden- 
tial facts,  which  the  jury  might  perhaps  be- 
lieve point  in  the  direction  of  fraud  on  the 
part  of  the  grantees;  but  it  \b  not  good 
practice  to  plead  evidence,  instead  of  directly 
alleging  an  issuable* fact    Legitimate  infer- 
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enoes  may  be  drawn  ftom  evidence  in  tajor 
of  tbe  introducer.  Such  is  not  the  rule  as 
to  pleadings.  Thus,  in  the  sixty-seventh  par- 
agraph of  the  petition*  it  is  alleged:  "Peti- 
tioners show  that  the  said  Myrtle  and  Lillle 
Mae  Maynard  have  been  engaged  in  no  busi- 
ness whatever  during  the  last  four  or  five 
years,  so  far  as  your  petitioners  are  able  to 
ascertain,  and  therefore  have  no  means  for 
making  money."  Suppose  that  the  defend- 
ants should  deny  the  allegations  of  this  par- 
agraph, what  would  be  put  in  issue?  Would 
the  issue  be  that  the  two  daughters  named 
had  been  engaged  in  no  business,  or  would 
it  be  that  the  plaintiffs  had  not  been  able  to 
ascertain  that  they  had  been  so  engaged,  or 
would  it  be  whether,  from  their  inability  to 
so  ascertain,  they  drew  a  legitimate  conclu- 
sion that  ''therefore  the  two  daughters  had 
no  means  for  making  money*'?  If  the  plain- 
tiffs intended  to  charge  that  the  two  daugh- 
ters had  no  means  of  making  money,  and 
had  no  money,  or  that  they  did  not  in  fact 
pay  the  $500  stated  as  a  consideration  in 
the  conveyance  to  them,  it  should  have  been^ 
alleged  directly,  and  not  inferentially,;  be- 
cause the  plaintiffs  had  been  unable  to  as- 
certain that  the  daughters  had  been  engaged 
in  any  business.  Several  of  the  other  para- 
graphs are  of  the  same  character.  Without 
reciting  them  in  full,  it  is  sufficient  to  say 
that  paragraphs  51,  52,  67,  68,  and  69  of  the 
petition  should  have  been  stricken  on  special 
demurrer,  and  the  general  grounds  of  the 
demurrer  should  have  been  sustained. 

One  ground  of  the  demurrer  undertakes 
to  attack  certain  paragraphs  in  the  petition 
in  regard  to  Shepherd,  and  to  refer  to  such 
paragraphs  by  number,  but  fails  to  state  the 
numbers  of  the  paragraphs  to  which  refer- 
ence is  made,  leaving  them  blank,  and  we. 
therefore  give  it  no  further  consideration. 
It  cannot  be  said  generally  that  all  refer- 
ences to  Shepherd  were  irrelevant  The  oth- 
er grounds  of  the  special  demurrer  were 
without  merit. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(128  aa.  666) 

SHEPEUSRD  et  al.  v.  ARMOUB  FERTILI- 
ZER WORKS  et  al. 

(Supreme  Court  of  Georgia.     Aug.  17,  1912.) 

(Syllabus  hy  the  Court.) 
1.  FaAUntTLENT  COWVBTANCES  (|  263»>-^StjiT 

BY  Cbeditous— Bill. 

The  decision  in  Maynard  v.  Armour  Fer- 
tiliser Works,  75  S.  £}.  582,  decided  to-day,  in 
lai^e  part  controls  the  present  case.  Here  there 
is  a  similar  lack  of  direct  allegation  of  fraud 
OB  the  part  oJE  the  grantee  in  the  convej^ance 
attacked,  or  of  notice  of  frauds  if  any  existed* 
as  in  that  case. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  ff  771-774,  776-7T9; 
781;    Dec  Dig.  f  2«8.»] 


2.  Cbeditobs'  Suit  (§  27*)— Redemptioh  of 
Land  Conveted— Parties— Pleading. 

Where  an  owner  of  land  made  a  convey- 
ance for  the  purpose  of  securing  a  debt,  and 
thereafter  became  indebted  to  others^  and  then 
made  a  conveyance  of  the  land  subject  to  the 
security  deed,  and  Judgment  creditors  of  such 
debtor  filed  an  equitable  petition  to  subject 
the  interest  conveyed  by  the  latter  deed,  and 
to  have  it  decreed  that  they  were  entitled  to 
pursae  the  remedy  pointed  out  by  the  statute 
(whereby  creditors  may  redeem  property  which 
has  been  conveyed  for  the  purpose  of  securing 
a  debt  and  subject  it  to  their  claims),  bat  did 
not  attack  the  security  deed,  or  the  indebted- 
ness secnred  thereby,  or  seek  to  afifect  the  rights 
of  the  holder  thereof,  the  petition  was  not  de- 
murrable, at  the  instance  of  the  debtor  and 
the  holder  of  the  deed  attacked,  on  the  ground 
that  the  grantee  in  the  security  deed  was  not 
made  a  party  defendant 

[Eid.  Note. — For  other  cases,  see  Creditors* 
Suit,  Cent  Dig.  H  100-109,  112,  118;  Dec 
Dig.  i  27.*1 

3.  Cbedxtobs'   Suit  (|  39*)— RBDEMPnoir  or 
Land  Conveyed  as  Sectjbity— Bill. 

In  an  equitable  petition  filed  for  the  pur- 
pose indicated  in  the  last  headnote,  aUegations 
to  the  effect  that  the  debtor,  who  was  a  ma^ 
ried  woman,  conveyed  to  her  two  unmarried 
daughters  all  of  her  property  except  that  cov- 
ered by  the  last  deed,  which  was  made  to  her 
brother,  and  thus  conveyed  away  her  property 
from  which  creditors  could  realize  payment, 
were  not  demurrable  as  irrelevant. 
^  [Ed.  Note.— For  other  cases,  see  Creditors' 
Suit,  Cent  Dig.  §9  154-164;   Dec.  Dig.  {  39. ♦] 

4.  Pleading  (I  218*)— Ikpsopeb  Facts— Spe- 
cial Demubber. 

Certain  paragraphs  of  the  petition,  alleg- 
ing iaets  not  proper  to  be  set  out  in  the  plead- 
ings, should  have  been  stricken  on  special  de- 
murrer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §1  54^-666;   Dec  Dig.  {  218.*} 

Error  from  Superior  Court,  Wilcox  Coun- 
ty ;  U.  V.  Whipple,  Judge. 

Suit  by  the  Armour  Fertilizer  Works  and 
others  against  T.  L.  Shepherd  and  others. 
From  a  decree  overruling  a  demurrer  to  the 
bill,  defendants  bring  error.     Reversed. 

Haygood  A  Cutts,  of  Fitzgerald,  and  M. 
B.  Cannon,  of  Abbeville,  for  plaintilfs  in  er- 
ror. Hal  Lawson,  of  Abbeville,  for  defend- 
ants in  error. 

!  LUMPKIN,  J.  [1]  1.  This  is  the  compaa^ 
ion  case  to  that  of  Maynard  v.  Armour  Fer- 
tilizer Works,  75  S.  E.  e^,  this  day  decided. 
In  that  case  the  plainjbiffs  sought  to  subject 
to  the  payment  of  their  executions  land  con- 
veyed by  Mrs.  Maynard  to  her  two  daugh- 
ters. In  this  case  they  are  seeking  to  set 
asidiS-a  deed  made  by  her  to  her  brother, 
conveying  her  interest  in  certain  land  which 
she  had  previously  conveyed  to  a  trust  com- 
pany to  secure  a  debt,  and  to  tmve  it  de- 
creed tSiat'sneh  interest  could  be  subjected 
to  their  exeeutians  by  the  creditors  upon 
pe^iiur  the  debt  secured  by  the  deed  which 
9he  bad' previously  made,  in  accordance,  with 
the.  provisions  of  the  Civil  Code,  |  6038. 
Whiut  has  beea  said  in  that  case  is  largely 
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controlling  In  this.  The  plaintiffs  alleged 
certain  collateral  facts,  but  did  not  distinct- 
ly allege  the  main  fact,  which  those  facts 
might  perhaps  have  been  admissible  in  evi- 
dence as  tending  to  prove.  They  did  not  di- 
rectly allege,  either  that  Shepherd  did  not 
pay  for  the  land,  or  that  the  deed  to  him 
was  not  made  at  the  time  when  it  bore  date, 
or  that  he  participated  in  any  fraud,  or  had 
notice  thereof.  They  charged  that  the  deed 
was  made,  not  in  good  faith  and  for  a  valu- 
able consideration,  but  for  the  purpose  of 
defrauding,  hindering,  and  delaying  them; 
but  they  failed  to  connect  Shepherd  with 
such  alleged  fraud  by  any  proper  allegation. 

[2]  2.  The  plaintiffs  did  not  seek  to  ob- 
tain a  decree  which  would  affect  the  rights 
of  the  trust  company,,  to  which  a  deed  had 
been  made  to  secure  an  indebtedness,  or  the 
rights  of  the  holder  of  such  indebtedness. 
They  did  not  attack  this  indebtedness,  or  its 
priority,  but  sought  to  set  aside  a  convey- 
ance of  the  equity  or  interest  remaining  in 
Mrs.  Maynard  after  the  making  of  such  deed, 
and  to  have  a  decree  rendered  which  would 
give  them  the  right,  as  between  Mrs.  May- 
nard, her  brother,  and  themselves,  to  pur- 
sue the  remedy  pointed  out  in  the  statute, 
whereby  creditors  may  redeem  property 
which  has  been  conveyed  for  the  purpose  of 
securing  a  debt  Whether  or  not  the  trust 
company  would  have  been  a  proper  party, 
under  the  allegations  and  prayers  of  this 
petition,  it  was  not  a  necessary  one. 

[3,4]  3,4.  The  contention  set  up  by  the 
demurrer,  that  the  allegations  in  regard  to 
the  conveyance  made  by  Mrs.  Maynard  to 
her  two  daughters  were  irrelevant,  is  not 
fiound  in  its  entirety.  It  was  competent  for 
the  plaintiffs  to  allege  that  she  had  convey- 
•ed  to  her  two  daughters  all  of  her  property, 
•except  the  equity  or  interest  remaining  in 
:her,  which  she  conveyed  to  her  brother,  and 
which  by  the  petition  in  this  case  it  is 
sought  to  subject  to  the  plaintiffs'  execu- 
tion. Such  an  allegation  was  legitimate,  to 
>(^ow  that  she  had  denuded  herself  of  all 
•of  her  property,  and  also  that  the  plaintiffs 
were  without  adequate  legal  remedy,  and 
had  a  right  to  invoke  equitable  aid  to  sub- 
ject the  interest  which  had  been  conveyed 
by^  the  defendant  in  fl.  fa.  to  her  brother. 
While  this  is  true,  as  said  in  the  companion 
case,  extended  allegations  in  regard  to  what 
the  plaintiffs  had  been  able  tOt  learn  as  to 
whether  the  daughters  had  been  in  business 
or  not,  or  had  inherited  money,  and  the  like, 
were  not  competent,  and  should  have  been 
stricken  on  demurrer.  Likewise,  allegations 
in  regard  to  the  county  in  which  the  brother 
of  Mrs.  Maynard  had  lived  for  many  years, 
the  contents  of  the  will  of  his  fbther,  and 
the  details  of  the  settlement  of  the  estate, 
were  not  proper  to  be  set  forth  in  extenso  in 
this  pleading.  If  it  was  intended  to  charge 
that  he  did  not  pay  the  consideration  set  out 


in  the  deed  to  him,  and  that  he  had  not  the 
means  of  so  doing,  it  should  have  been  dis- 
tinctly charged.  No  discovery  was  prayed. 
Under  our  statute,  the  cause  of  action  should 
be  plainly,  fully,  and  distinctly  set  forth. 
It  may  not  be  easy  to  lay  down  any  fixed 
rule  as  to  the  point  where  allegations  of  fact 
are  proper,  and  where  allegations  go  into 
the  domain  of  setting  out  evidence  and  in- 
ferences in  detail.  But  in  this  case  we  hold 
concretely  that  a  number  of  the  plaintiffs' 
allegations  did  not  raise  issues  of  fact,  or 
make  proper  statements  of  fact  to  elucidate 
the  distinct  issue  made.  Without  going  into 
details  on  this  subject,  it  Is  sufficient  to  say 
that  the  general  grounds  of  demurrer  should 
have  been  sustained,  and  also  the  special 
grounds  of  demurrer  to  paragraphs  31,  51, 
52,  63  to  69,  inclusive,  and  71,  and  to  so 
much  of  paragraph  30  as  related  to  the 
daughters  of  Mrs.  Maynard.  All  the  other 
grounds  of  the  demurrer  were  properly  over- 
ruled. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(138  Qa.  457) 

HEIiMKE^i  V.  MEYER. 
(Sapreme  Court  of  Georgia.    Aug.  18,  1912.) 

(Syllabus  hy  the  Court.) 

1.  Tenancy  in  Common    (§  29*)— Improvr- 
ments—rlght  of  cotenant. 

A  cotenant,  acting  in  good  faith  and  for 
the  purpose  of  honestly  bettering  the  proper- 
ty, and  not  for  the  purpose  of  embarrassing 
Ms  CO  tenants,  or  incumbering  the  estate,  or 
hindering  partition,  will  be  entitled  to  com- 
pensation to  the  extent  that  his  substantial 
and  useful  improvements  have  added  to  the 
value  of  the  common  property. 

[Ed.  Note,— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  |i  89-92,  94;  Dec.  Dig. 
f  29.*] 

2.  Tenancy  in  Common    (|  29*)— Improve- 
ments—Claim  TO  Compensation. 

Such  claim  for  compensation  is  an  equi- 
table charge  upon  the  land,  and  not  a  title  or 
interest  in  the  land. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  |§  89-92,  94;  Dec.  Dig. 
!29.*] 

3.  Do  WEB   (§  16*)~Impbovsments  on  Com- 
mon Pbofebty. 

In  this  state  a  widow  is  only  dowable  in 
lands  of  which  her  husband  died  seised  and 
possessed.  Therefore  the  widow  of  an  im- 
proving cotenant  is  not  entitled  to  have  as- 
signed, in  addition  to  dower  in  her  husband's 
undivided  share  in  the  whole  premises,  also  a 
dower  estate  in  the  improvements  placed  there 
by  her  husband,  although  in  a  partition  of  the 
premises  by  sale  the  husband  would  be  equi- 
tably entitled  to  be  compensated  for  his  im- 
provements to  the  extent  they  may  have  en- 
hanced the  common  property. 

[Eid.  Note. — For  other  cases,  see  Dower, 
Cent  Dig.  i  61;   Dec  Dig.  §  16.*] 

Error  from  Superior  Court,  Chatham 
County;    W.  G.  Charlton,  Judge. 

Action  by  Catherien  Meyer  against  Mary 
Helmken,  as  guardian,  etc.,  for  the  assign- 
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ment  of  dower.  From  a  Judgment  for  the 
plaintiff,  defendant  brings  error.  Modified 
and  affirmed. 

Osborne  &  Laurence  and  B.  H.  Abrahams, 
all  of  Savannah,  for  plaintiff  in  error.  B. 
B.  Richards  and  B.  S.  Elliott,  both  of  Sa- 
vannah, for  defendant  in  error. 

EVANS,  P.  J.  Amelia  Meyer  died  seised 
and  possessed  of  two  contiguous  lots  of  land 
in  the  city  of  Savannah.  Together  the  lots 
measured  69  feet  in  width  and  114.6  feet 
in  depth.  At  the  time  of  her  death  the  lots 
were  unimproved.  These  lots  passed  by  in- 
heritance to  her  husband,  George  Meyer, 
and  their  two  children.  In  the  center  of 
these  lots  George  Meyer  at  his  own  expense 
erected  a  dwelling  house  65  feet  in  width 
and  50  feet  in  depth,  and  in  the  rear  of 
the  lots  an  outhouse  12  by  69  feet  He 
married  a  second  wife,  from  which  mar- 
riage two  children  were  born.  With  his 
wife  and  children  he  occupied  the  house  as  a 
family  home  until  his  death.  His  widow  ap- 
plied for  dower,  claiming  that  in  the  as- 
signment of  her  dower  the  improvements 
were  to  be  considered  as  the  sole  property 
of  her  deceased  husband.  The  two  older 
children,  by  their  guardian,  while  admitting 
that  the  widow  was  dowable  in  one-third 
of  the  land,  contested  the  widow's  claim 
that  the  improvements  were  to  be  regarded 
as  the  sole  property  of  her  deceased  hus- 
band. 

[1]  The  first  step  in  the  solution  of  the 
legal  proposition  presented  by  the  foregoing 
facts  is  to  ascertain  whether  George  Meyer, 
at  the  time  of  his  death,  on  partition  pro- 
ceedings would  be  entitled  to  compensation 
for  the  value  of  the  improvements  erected  by 
him  on  land  owned  in  common  by  himself 
and  the  two  children  of  the  first  marriage. 
Where  land  owned  by  several  cotenante  is 
capable  of  division  in  kind,  and  valuable  im- 
provements are  made  by  one  of  them,  in  a 
partition  between  the  owners,  equity  will 
allow  the  improving  cotenant  the  benefit  of 
bis  improvement,  if  it  is  practicable  to  do 
so.  In  dividing  the  land  the  court  may  take 
into  consideration  the  improvements,  and 
assign  to  the  improving  cotenant  that  por- 
tion of  the  land  on  which  they  are  situated; 
the  division  being  made  on  the  basis  of  the 
unimproved  value,  if  the  nature  of  the  land 
and  the  improvements  permit  such  a  divi- 
sion, and  it  can  be  done  without  injury  or 
injustice  to  his  cotenants.  Smith  v.  Smith, 
183  Ga.  170,  65  S.  E.  414.  It  is  said,  how- 
ever, that  the  rule  is  different  where  the 
land  is  not  susceptible  of  a  division  in  kind, 
or  is  rendered  so  by  the  erection  of  the  im- 
provements, and  that  in  such  cases  the  Im- 
proving tenant  will  not  be  compensated  for 
his  improvements,  though  the  common  prop- 
erty is  thereby  enhanced  in  value.  The  rea- 
son of  the  rule  for  allowing  compensation 
to  the  improving  tenant  in  common  la  that 


when  his  improvements  enhance  the  value 
of  the  common  estate,  and  his  cotenants  are 
not  injured  in  any  way,  or  hindered  from 
having  partition,  they  should  not  be  permit- 
ted to  take  advantage  of  improvements  which 
enrich  the  conunon  property  and  to  which 
they  have  contributed  nothing. 

The  original  cost  of  the  improvement  is 
not  to  be  allowed,  because  it  might  result 
in  the  owners  being  improved  out  of  their 
property  by  an  extravagant  or  unbusioess- 
like  cotenant,  and  the  improvement  may  have 
depreciated  at  the  time  of  the  partition  sale. 
Moore  v.  Williamson,  10  Rich.  Eq.  (S.  G.) 
323,  73  Am.  Dec.  93;  Ward  v.  Ward,  40  W. 
Va.  611,  21  S.  E.  746,  29  L.  R.  A.  449,  52 
Am.  St  Rep.  911.  The  extent  of  the  Im- 
proving tenant's  right  to  compensation  is 
the  enhanced  value  of  the  property,  due  to 
the  improvement  There  can  be  no  difference 
in  principle  between  allowing  the  equitable 
claim  of  a  part  owner  for  his  improvement 
in  cases  where  partition  may  be  had  in  kind, 
and  where  a  partition  can  only  be  accom- 
plished by  a  sale  of  the  common  property. 
The  right  of  the  improving  tenant  to  com^ 
pensation  is  not  dependent  on  the  divisibili- 
ty of  the  land  in  kind,  but  upon  that  broad 
principle  of  equity  "that  a  cotenant,  acting 
in  good  fkith  and  for  the  purpose  of  hon- 
estly bettering  the  property,  and  not  for  the 
purpose  of  embarrassing  his  cotenants,  or  in- 
cumbering the  estate,  or  hindering  parti- 
tion, will  be  entitled  to  compensation  to  the 
extent  that  his  substantial  and  useful  Im- 
provements have  added  to  the  value  of  the 
common  property."  6  Pom.  Eq,  Jur.  S  719; 
Hall  V.  Piddock,  21  N.  J.  Bq.  314;  Moore  v. 
Thorp,  16  R.  I.  656,  19  AU.  321,  7  L.  R.  A. 
731. 

In  determining  whether  an  improving 
cotenant  should  be  recompensed  for  his  im- 
provements, as  refiected  in  the  increased  val* 
ue  of  the  common  premises,  all  the  circum- 
stances attending  their  erection,  their  xuu 
ture,  and  their  relation  to  the  estate  im- 
proved and  to  the  other  cotenants  are  to  be 
considered.  Where  it  appears  that  the  im- 
provements are  permanent  and  useful  to  the 
common  estate,  and  the  cotenants  are  not 
excluded  from  the  enjoyment  of  their  prop- 
erty, nor  has  their  interest  in  the  property 
been  diminished  in  value,  we  see  no  reason 
why  the  improving  cotenant  should  not  be 
equitably  entitled  to  the  increased  value 
of  the  estate  caused  by  the  improvement. 
In  the  instant  case  the  evidence  discloses 
that  Mr.  Meyer  was  a  man  of  small  means. 
He  was  sole  owner  of  one  piece  of  property 
and  Joint  owner  with  his  two  minor  children 
of  an  unimproved  and  unproductive  city 
lot  He  sold  the  property  which  he  owned 
in  severalty,  and  built  a  family  home  on 
the  lot  owned  by  himself  and  children.  These 
children  lived  with  their  father,  until  his 
death,  in  this  family  home.  They  were  not 
excluded  from  their  property.  Under  these 
circumstances  we  think  that  at  the  time  .of 
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his  death,  fn  an  equitable  partition  of  the 
premises  by  sale,  be  wonld  have  been  enti- 
tled to  the  increased  value  of  the  premises 
due  to  the  improvement. 

[2]  Is  the  widow  dowable  in  this  Increas- 
ed value?  A  widow  is  entitled  to  dower  In 
lands  held  by  her  deceased  husband  as  a 
tenant  in  common,  and  partition  need  not 
precede  the  setting  aside  of  the  dower.  Ross 
V.  Wilson,  58  Ga.  249.  So  that  the  inquiry 
is  whether  this  right  of  her  husband  to  the 
increased  value  is  appurtenant  to  his  own- 
ership of  a  part  of  the  estate,  so  as  to  im- 
press it  with  all  of  its  legal  incidents,  or 
whether  It  is  only  an  equitable  charge  upon 
the  land.  By  improving  land  held  in  com- 
mon, the  cotenant  does  not  enlarge  his  legal 
title  to  the  land.  His  fractional  interest  in 
the  title  to  the  premises  remains  unchanged. 
What  he  acquires  is  an  equitable  right  to 
have  an  accounting  for  the  increased  value  of 
the  premises  caused  by  his  improvement,  in 
a  partition  between  him  and  his  co-owners. 
Such  a  claim  is  rather  an  equitable  charge 
upon  the  land  improved  than  a  right,  title, 
or  interest  in  or  to  it.  Curtis  v.  Poland,  66 
Tex.  512,  2  S.  W.  39. 

t[31  In  this  state  a  widow  is  not  dowable 
in  an  equity.  She  is  entitled  to  a  dower 
only  in  lands  of  which  her  husband  died 
seised  and  possessed;  that  is  to  say,  lands 
to  which  the  husband  had  legal  title,  or  a 
perfect  equity,  which  is  its  legal  equivalent 
Harris  v.  Powers,  129  Ga.  74,  58  S.  B.  1038, 
12  Ann.  Oas.  475,  and  cases  cited.  The  wid- 
ow, therefore,  is  not  dowable  in  any  equity 
which  her  husband  might  have  asserted 
against  his  cotenants  on  a  partition  of  the 
property.  The  commissioners  assigned  to 
the  widow  as  dower  *'an  undivided  one-third 
of  an  undivided  one-third  interest  In  [the  lots 
described],  and  also  the  undivided  one-third 
of  the  entire  improvements  upon  said  lots  of 
land,  consisting  of  the  dwelling  house  and 
outbuildings  thereon,  occupied  by  the  said 
George  Meyer  as  a  dwelling  at  the  time  of 
his  death.''  The  return  of  the  commission- 
ers was  made  the  judgment  of  the  court. 
The  Judgment  is  erroneous  to  the  extent 
that  the  widow  should  have  dower  in  the 
Improvements  as  such,  and  direction  is  giv- 
en that  so  much  thereof  as  allows  a  dower 
in  the  improvements  as  such  be  stricken. 

Judgment  affirmed,  with  direction*  All 
ttie  Justices  concur. 


(138  Qa.  473) 

HENDRIX  et  aL   v.   BAUHARD  BROS. 
(Supreme  Court  of  Georgia.     Aug.  14,  1912.) 

(Byllahus  hy  the  Court.) 

1.  Bills  and  Notes  ($  330*)— Indobsement- 
Gdarantt— Effect— Transfer  or  Title. 
Where  the  payees  in  a  promissory  note 
payable  to  order  wrote  on  the  back  of  it  the 
words,  "For  value  received  we  hereby  warrant 
the  makers  of  this  note  financially  good  on  ox- 


ecntion,"*  and  signed  tfielr  names  after  such 
entry,  and  negotiated  and  delivered  the  note 
for  value,  such  indorsement  was  sufficient  to 
transfer  title  to  the  note,  and,  if  made  before 
maturity  to  a  bona  fide  purchaser  for  value 
without  notice  of  any  defense,  he  would  be  pro- 
tected from  any  defenses  which  the  maker  might 
have  except  those  expressly  aJIowed  by  statute. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  H  794-^04;  Dec  Dig.  {  330.*] 

2.  PUBAniNG  (I  354*)— Motion  to  Stbikb. 

Where  the  holders  of  such  a  note  so  in- 
dorsed brought  suit  upon  it  against  the  makers, 
and  alleged  that  they  bought  it  from  the  payees 
for  vaxue  before  due  and  without  notice  of  any 
defense,  and  the  defendants  made  no  denial  of 
such  allegation,  but  sought  to  set  up  certain  de- 
fenses which  would  not  be  good  against  a  ne- 
gotiable note  in  the  hands  of  an  indorsee  before 
due  for  value  and  without  notice  of  any  de- 
fense^ there  was  no  error  in  striking  the  an- 
swer and  directing  a  verdict  for  the  plaintiffs, 
upon  the  introduction  of  evidence. 

(a)  No  question  was  raised  as  to  whether  a 
verdict  should  have  been  taken,  or  a  judgment 
entered  without  a  verdict 

[Ed.  Note.— For  other  cases,  see  Pleadingy 
Cent  Dig.  §|  1002-1095;   Dea  Dig.  §  354.«1 

(Additional  Syllahiu  by  Editorial  Staff.) 

3.  Bills  and  Notes  (§  287*)— "Indorsebcent.'* 

Where  a  payee  of  a  negotiable  note  writes 
his  name  on  the  back,  such  writing  constitutes 
an  ''indorsement*' 

[EU.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  653 ;    Dec.  Dig.  i  287.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3561-3566;    vol.  8,  p.  7686.} 

Error  froin  Superior  Court,  Cherokee  Coun- 
ty;  N.  A.  Morris,  Judge. 

Action  by  Bauhard  Bros,  against  L.  R. 
Hendrix  and  others.  Judgment  for  plaintiff, 
and    defendants    bring    error.      Affirmed. 

P.  P.  Du  Pre,  of  Canton,  for  plaintiffs  in 
error.  £3.  W.  Coleman,  of  Canton,  for  de- 
fendant in  error. 

LUMPKIN,  X  Bauhard  Bros,  brought 
suit  against  the  makers  of  a  promissory  note 
payable  to  the  order  of  Bridges  &  Flora,  a 
firm.  On  the  back  of  it  was  this  entry: 
"For  value  received,  we  hereby  warrant  the 
makers  of  this  note  financially  good  on  ex- 
ecution. Bridges  &  Flora."  The  defendants 
deipurred  to  the  petition  on  the  grounds 
that  it  set  out  no  cause  of  action,  that  it 
showed  on  its  f^ce  that  the  plaintiffs  had 
no  legal  title  and  were  not  bona  fide  holders 
for  value,  and  that  the  entry  on  the  note 
by  the  payees  was  not  a  formal  indorsement, 
but  only  a  guaranty  that  the  makers  of  the 
note  were  good  for  the  amount  thereof. 
The  presiding  Judge  overruled  the  demurrer. 
The  defendants  filed  an  answer  to  the  peti- 
tion, denying  its  allegations;  but  they  with- 
drew the  denial  to  the  paragraph  in  which 
the  plaintiffs  alleged  that  they  bought  from 
the  payees  the  note  for  value  before  due  and 
without  notice  of  any  defense.  The  pre- 
siding Judge  thereupon,  on  motion,  struck  the 
answer,  and,  after  the  introduction  of  evi- 
dence, directed  a  verdict  for  the  plaintiff. 
Defendants  excepted. 


•For  other  cases  see  Mone  topic  and  section  NUMBBB  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ik.Rep'r  In<l«zes 
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[1]  1.  It  was  not  denied  that  tbe  plaintiffs 
purchased  the  note  from  the  payees  for 
▼alne  before  due  and  without  notice  of  any 
defect  or  defense.  The  controlling  question 
Is  whether  the  entry  on  the  back  of  the  note 
constituted  an  Indorsement  transferring  title 
thereto  to  the  purchasers,  with  the  protec- 
tion which  belongs  to  bona  fide  holders  for 
value  before  due  and  without  ndtlce,  or 
whether  it  was  a  mere  contract  of  guaranty, 
and  was  insufildent  to  operate  as  an  In- 
dorsement Let  It  be  assumed  that  In  order 
to  transf^  the  legal  title  to  a  promissory 
note  payable  to  order,  and  cut  off  defenses 
which  the  maker  would  have  against  the 
payee,  it  should  be  Indorsed.  Farris  v. 
Wells,  68  Ga.  604 ;  Benson  v.  Abbott,  96  Oa. 
70,  22  8.  E.  127;  Haug  v.  Riley,  101  Ga.  872, 
875,  29  S.  B.  44,  40  L.  R.  A.  244.  On  the  sub- 
ject of  indorsements  like  the  one  here  In- 
volved there  are  two  conflicting  lines  of  au- 
thority. On  the  one  hand,  It  has  been  held 
by  the  Supreme  Court  of  the  United  States 
and  some  Inferior  federal  courts,  and  by 
the  courts  of  two  or  three  states,  that  an 
entry  of  a  guaranty,  followed  by  the  signa- 
ture of  the  payee  on  the  back  of  a  note 
payable  to  ord^,  does  not  amount  to  such 
an  indorsement  as  to  carry  title  and  cut  off 
defenses  existing  against  the  paper.  Central 
Trust  Co.  V.  First  Nat  Banii:,  101  tJ.  S.  68, 
25  U  Bd.  876;  Edgerly  v.  Lawson,  176 
Mass.  551.  57  N.  E.  1020,  51  !<.  R.  A  432 
(though  some  of  the  earlier  decisions  in 
Massachusetts  seemed  inclined  to  take  a 
contrary  view).  The  leading  case  on  this 
side  of  the  question  (discussing  it  with  ref- 
erence to  the  common  law)  is  the  one  decid- 
ed by  the  Supreme  Court  of  the  United 
States.  It  cites  the  Snevily  Case^  1  Watts  ft 
8.  (Pa.)  203,  and  two  cases  from  New  York. 
The  reasoning  on  which  this  class  of  cases 
Is  based  is  that  the  indorsement  Is  not  in 
blank,  but  is  filled  up;  that  it  expresses 
fully  the  contract,  and  can  raise  no  impli- 
cation of  another.  Opposed  to  this  view  are 
the  decisions  in  a  very  large  number  of 
states.  Numerically,  the  latter  class  of  de- 
cisions greatly  preponderates^  and  we  think 
the  reasoning  on  which  they  are  based  is 
sounder  than  that  contained  in  the  dass 
first  mentioned. 

At  common  law  (though  not  so  under  the 
statute  of  this  state)  the  general  rule  was 
that  choses  In  action  were  not  assignable, 
so  that  the  assignee  could  sue  in  his  own 
name.  He  acquired  only  an  equitable  title, 
had  to  sue  in  the  name  of  the  assignor  for 
his  use,  and  was  subject  to  the  defenses 
which  could  be  made  against  the  assignor. 
Growing  out  of  the  necessities  of  commerce, 
there  was  an  exception  to  this  rule  in  favor 
of  negotiable  instruments.  They  were  trans* 
ferable  by  indorsemait  and  delivery,  and 
the  indorsee  could  sue  in  his  own  name. 
Those  payable  to  bearer  required  no  Indorse- 
ment   A  bona  fide  indorsee  for  value  before 


maturity  and  without  notice  of  any  defense 
was  protected.  No  particular  form  was 
necessary  to  constitute  an  indorsement  The 
mere  signing  of  the  name  of  the  person  to 
whose  order  the  note  was  payable,  upon  the 
back  of  It,  was  sufficient  In  2  Parsons  on 
Notes  and  Bills,  14,  it  is  said:  "Although  it 
is  generally  true  that  no  particular  and  pre- 
cise form  of  words  is  necessary  to  consti- 
tute a  note  or  bill,  or  an  indorsement,  yet 
this  principle  must  be  regarded  as  subject  to 
some  qualification.  So  far  as  the  matter  of 
transfer  is  concerned,  the  proposition  is 
almost  absolutely  true.  But  as  to  the  obli- 
gations cast  upon  the  indorser  by  the  act  of 
indorsement  it  is  dear  that  these  may  vary 
with  the  form  of  the  indorsement"  This 
recognizes  clearly  the  ftict  that  no  particular 
form  is  necessary  for  the  transferring  of 
title,  although  the  obligation  of  the  in- 
dorser may  be  varied.  In  Dunham  v.  Peter- 
son, 5  N.  D.  414,  67  N.  W.  203,  36  L.  R. 
A.  232,  57  Am.  St  Rep.  556,  the  opinion 
was  w^l  reasoned.  It  was  held  that  where 
a  person  to  whose  order  a  note  was  payable 
wrote  on  the  back  thereof  a  contract  of 
guaranty  of  payment  and  signed  it  he  be- 
came an  indorser  with  enlarged  liability,  and 
that  the  mere  writing  of  a  guaranty  above 
Ms  name  did  not  affect  the  character  of  his 
act  as  indorser.  The  indorsement  there  con- 
sidered was,  "For  value  received  I  hereby 
guaranty  the  within  note,  waiving  notice  of 
protest  and  demand,"  beneath  which  was 
signed  the  name  of  the  payee.  In  the  opin- 
ion it  was  said:  "The  inquiry  is  two-fold: 
(1)  Was  the  note  so  transferred  as  to  pass 
the  legal  title  to  it  at  common  law?  (2) 
Does  the  manner  of  the  transfer  indicate  a 
purpose  to  destroy  negotiable  character  of 
the  instrument?  The  extent,  of  the  liability 
of  the  payee  who  indorses  the  note  is  not  a 
decisive  test  Indeed,  it  is  no  test  at  all. 
He  may  incur  no  liabilities  whatever,  as 
indorsing  without  recourse,  and  yet  in  such 
a  case  the  note  has  been  negotiated  to  an 
indorsee  within  the  law  merchant  and  the 
l&tb&t  la  protected  as  a  bona  fide  purchaser 
if  the  other  elements  necessary  to  such  pro- 
tection exist  Indeed,  the  payiee  need  not 
indorse  at  all  to  entitle  the  purchaser  to 
protection  It  the  note  be  payable  to  bearer, 
or  to  the  payee  by  name  or  bearer.  Teacher 
V.  Merear  118  Ind.  586,  21  N.  HL  316.  This 
is  also  true  after  it  has  been  indorsed  gen- 
erally by  the  person  who  is  named  as  payee. 
His  indorsee  may,  without  himself  indorsing, 
it  transfer  it  and.  cut  off  all  defenses.  On 
the  other  hand,  it  is  elementary  that  the  in- 
dorser may  enlarge  his  liability  without  de- 
stroying the  right  of  his  Indorsee  to  protec- 
tion as  an  innocent  purchaser.  *  *  *  .  He 
may  incur  more  liability,  or  less  liability, 
or  no  liability  at  all ;  and  yet  the  purchaser 
may  be  an  Indorsee,  and  protected  as  such. 
Nor  is  the  form  of  the  Indorsement  material. 
It  la  an  indorsement  although  it  la  in  terms 
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an  assignment.  This  was  held  at  an  early 
time  in  England.  Richards  v.  Frankum,  9 
Car.  &  P.  221.  And,  with  the  exception  of 
two  states,  it  appears  to  be  the  law  in  this 
country.'*  See,  also,  2  Randolph  on  Com. 
Paper  (2d  Ed.)  §  704;  2  Daniel  on  Neg.  Instr. 
(5th  Ed.)  §  1781  et  seq.;  Partridge  v.  Davis, 
20  Vt.  499;  Bissell  v.  Gowdy,  31  Conn.  47; 
Judson  V.  Grookwin,  37  111.  286;  Robinson  v. 
Lair,  31  Iowa,  9 ;  Kellogg  v.  Douglas  County 
Bank,  58  Kan.  43,  48  Pac.  587;  Williams 
V.  Hagar,  50  Me.  9;  Elgin  City  Banking 
Co,  V.  Zelch,  57  Minn.  487,  59  N.  W.  544; 
Buck  V.  Davenport  Sav.  Bank,  29  Neb.  407, 
45  N.  W.  776,  26  Am.  St  Rep.  392;  Heard  v. 
Dubuque  County  Bank,  8  Neb.  10,  30  Am. 
Rep.  811;  Delsman  v.  Friedlander,  40  Or. 
33,  66  Pac.  297;  Barrett  v.  May,  2  Bailey 
(S.  C.)  1;  Donnerberg  v,  Oppenheimer,  15 
Wash.  290,  46  Pac.  254;  National  Exchange 
Bank  v.  McElfish  Clay  Mfg.  Co.,  48  W.  Va. 
406,  37  S.  E.  541;  Walker  v.  O'Reilly,  7  U. 
C.  L.  J.  300. 

[3]  We  now  come  to  consider  more  par- 
ticularly the  statute  and  decisions  in  this 
state.  By  Civil  Code,  S  4275,  it  is  declared 
that  **any  person  Indorsing  or  transferring  a 
negotiable  instrument  may  limit  his  own  lia- 
bility upon  such  indorsement  or  transfer,  by 
express  restrictions  therein."  This  declares 
a  general  rule,  and  expressly  recognizes  the 
right  in  this  state  of  a  person  indorsing  a 
negotiable  Instrument  to  limit  his  liability. 
If  there  is  no  limitation,  but  a  mere  indorse- 
ment In  blank,  the  general  liability  resulting 
therefrom  applies.  No  reason  appears  why 
an  indorser  may  not  enlarge  his  liability,  as 
well  as  limit  It  The  writing  of  his  name 
upon  the  back  of  a  negotiable  note  by  the 
paye6  thereof  constitutes  an  Indorsement 
The  addition  of  a  limitation  or  enlargement 
of  liability  does  not  make  it  cease  to  be  an 
indorsement  sufficient  to  carry  title  to  the 
note,  although  it  may  restrict  or  enlarge  the 
liability  of  the  Indorser.  From  an  early 
date  it  has  been  recognized  in  the  decisions 
of  this  court  that  no  express  form  of  words 
was  necessary  to  constitute  an  indorsement 
which  would  operate  to  convey  title.  There 
is,  strictly  speaking,  a  difference  between  an 
Indorsement  and  an  assignment;  but  in  Van- 
zant  V.  Arnold,  31  Ga.  210,  it  was  held  that, 
where  defendants  negotiated  notes  with  the 
following  entry  on  the  back:  "For  value  re- 
ceived we  assign  the  within  notes  to  A.,  J.  & 
H.,  and  H.  B.  D.  &  Co.,  waiving  demand  and 
notice,  and  guarantee  the  payment  of  the 
same" — they  were  liable  as  Indorsers.  In 
Geiser  Mfg.  Ck>.  v.  Jones,  90  Ga.  307,  17  S.  E. 
81,  on  the  back  of  a  note  payable  to  the 
Geiser  Manufacturing  Company,  or  order, 
Jones  &  Toole,  who  were  neither  makers,  nor 
the  payees,  made  and  signed  this  indorse- 
ment, "For  a  consideration  not  herein  named, 
we  guarantee  the  payment  of  this  claim\to 
the  Geiser  Manufacturing  Co."  and  it  was 
held  that  the  making  of  this  entry  by  such 


third  parties  on  the  back  of  the  note  did  not 
constitute  them  Indorsers,  but  guarantors. 
In  the  opinion.  Chief  Justice  Bleckley  said: 
**By  its  very  nature  a  contract  of  indorse- 
ment cannot  be  entered  into  with  the  payee 
of  a  promissory  note  as  indorsee ;  but  a  con- 
tract of  guaranty  may  be  made  with  him  as 
well  as  with  any  subsequent  holder.  Nor 
does  the  mere  Indorsement  of  a  contract  upon 
a  note  render  the  signer  of  the  contract  an 
indorser,  within  the  legal  and  proper  mean- 
ing of  the  term.  It  is  true  that  in  a  physical 
sense  he  is  an  Indorser  by  the  mere  position 
of  his  name  upon  the  paper;  but  we  appre- 
hend that  the  Constitution  Intends  by  the 
term  'indorser'  to  refer  to  a  person  who  has 
entered  into  a  contract  of  indorsement  as 
distinguished  from  contracts  of  a  different 
class.  '"  Had  the  Geiser  Manufacturing  Com- 
pany, the  payee  of  these  notes,  signed  a  con- 
tract upon  them  with  a  third  person  in  the 
terms  of  that  placed  thereon  by  Jones  ft 
Toole,  and  had  then  or  afterwards  negotiated 
them  to  such  third  person,  the  Geiser  Com- 
pany could,  under  our  law,  be  sued  and  made 
answerable  as  Indorser." 

It  has  been  suggested  that  the  last  sen- 
tence, as  to  what  would  have  been  the  effect 
of  signing  such  a  contract  on  the  back  of 
the  note  by  the  payees  thereof,  was  obiter 
dictum.  Perhaps  it  was  so;  but  It  was  a  dic- 
tum of  a  great  and  learned  Judge,  and  cor- 
rectly states  the  law  of  Georgia.  Nor  do  we 
think  that  this  statement  was  in  conflict  with 
the  rest  of  the  decision.  The  difference  be- 
tween an  Indorsement  on  a  promis$ory  note 
by  one  who  is  not  the  payee  thereof,  who  has 
no  title  to  transfer,  and  who  cannot .  indorse 
the  note  to  the  promisee  of  it.  In  t^e  legal 
meaning  of  that  term,  and  a  similar  indorse- 
ment placed  on  the  note  by  the  payee  there- 
of in  the  progress  of  negotiating  it,  is  ^eat 
In  Patillo  V.  Alexander,  96  Ga.  60,  22  Is.  EI. 
646,  29  L.  R  A.  616,  a  promissory  notelwas 
executed  and  payable  in  the  state  of  TenVes- 
see  to  a  named  payee  or  order.  It  was 
sumed  that  the  common  law  was  in  f< 
there,  and  the  case  was  considered  in 
light  of  that  law.  The  payee  wrote  on 
back  of  the  note  above  his  signature  th( 
words:  "I  guarantee  attorney's  fees  up 
10  per  cent  If  this  note  has  to  be  collecti 
by  law,  on  [and?]  its  prompt  payment' 
was  held  that  this  agreement  having  be< 
made  for  the  purpose  and  in  the  course  otf 
negotiation,  by  its  terms  the  payee  became 
an  Indorser  and  liable  as  such,  with  a  supei 
added  liability  for  such  reasonable  sums,  not 
exceeding  10  per  cent,  as  might  be  expende< 
for  attorney's  fees  by  the  holder  in  the  coll 
lection  of  the  note,  and,  further,  that  in  or] 
der  to  hold  such  indorser  for  the  payment 
the  note  it  was  incumbent  upon  the  plaintii 
to  prove  presentation  and  notice  of  nonpi 
ment  by  the  maker.  If  that  indorsement 
the  course  of  negotiation  made  the  payee  11 
ble  as  an  indorser,  with  a  superadded 
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bility,  and  imposed  upon  the  purchaser  the 
duty  of  treating  him  as  an  indorser,  surely 
it  was  a  sufficient  indorsement  to  transfer 
the  title  to  the  note,  and  accordingly  to  af- 
ford to  the  holder,  if  he  took  before  maturity 
for  value  and  without  notice,  the  protection 
against  defenses  applicable  to  such  a  situa- 
tion. After  an  extended  discussion  for  the 
purposes  of  establishing  the  ruling  above 
stated,  the  case  of  Trust  Company  y.  Nation- 
al Bank,  101  U.  S.  68,  25  L.  Ed.  87d,  supra, 
was  cited.  Doubtless,  in  consideration  of 
the  high  authority  of  the  Supreme^  Court  of 
the  United  States,  some  effort  was  made  to 
differentiate  the  case  then  under  consider- 
ation from  the  one  cited.  But,  whether  this 
was  successfully  done  or  not,  the  whole 
trend  of  the  opinion  establishes  the  principle 
which  has  been  above  announced.  There 
were  also  some  suggestions  as  to  possibilities 
in  cases  of  a  different  character.  These  were 
not  authoritative  rulings,  and  we  need  not 
discuss  them. 

In  connection  with  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the 
case  mentioned,  attention  may  be  called  to 
the  case  of  Snevily  v.  Ekel,  1  Watts  &  S. 
(Pa.)  208,  supra,  which  was  there  cited  as 
authority.  In  that  case  a  promissory  note 
was  made  by  John  Smull,  payable  to  John 
Snevily  or  order.  On  the  back  of  it  were 
written  the  words,  "I  transfer  the  within 
note  to  John  Ekel  and  guarantee  the  pay- 
ment of  the  same,"  after  which  was  signed 
the  name  of  John  Snevily,  and  below  it  the 
name  of  John  Ekel.  It  was  held  that  this 
was  a  special  guaranty  of  payment,  and  could 
not  be  treated  as  a  blank  indorsement,  so  as 
to  enable  any  holder  to  sue  the  guarantor 
in  his  own  name.  If  this  ruling  was  based 
on  the  ground  that  it  was  a  transfer,  and 
contained  a  guaranty  of  payment,  it  was  di- 
rectly in  conflict  with  the  ruling  of  this 
court  in  Vanzant  v.  Arnold,  supra.  Note, 
also,  Dunning  v.  Heller,  103  Pa.  269,  272. 
In  Baldwin  Fertilizer  Co.  v.  Carmichael,  116 
Oa.  762,  42  S.  E.  1002,  an  entry  was  made 
on  the  back  of  a  note  by  the  payee  thereof, 
or  his  attorney,  in  these  words:  "For  value 
received,  I  transfer  the  within  note  to  Bald- 
win Fertilizer  Co.,  and  guarantee  it  as  free 
from  any  defense  that  could  be  made  under 
section  2785  of  the  Code  of  Georgia,  and 
also  guarantee  payment  in  full  on  the  day  it 
is  due.**  It  was  held  that  this  was  a  con- 
tract of  indorsement.  In  the  opinion,  Mr. 
Justice  Cobb  said:  "Under  the  former  deci- 
sions of  this  court,  the  contract  sued  on 
seems  to  be  one  of  indorsement.  It  was 
made,  according  to  the  allegations  of  the  pe- 
tition, for  the  purpose  of  transferring  the 
note  to  the  plaintiff  in  satisfaction  of  a 
claim  held  by  it  against  the  defendant,  and 
the  mere  use  of  the  word  'guarantee*  will 
not  make  the  contract  one  of  guaranty.  The 
case  of  Patillo  v.  Alexander,  96  Ga.  60,  22 


S.  E.  646,  29  Lb  R.  A.  616,  seems  to  be  con- 
trolling in  principle  on  the  question." 

It  has  been  suggested  that  an  indorsement 
of  the  character  of  the  one  now  under  con- 
sideration, accompanied  by  a  physical  trans- 
fer of  the  paper,  may  operate  to  pass  title 
to  the  instrument,  and  give  the  holder  the 
right  to  treat  the  payee  as  an  indorser,  with 
a  prescribed  liability,  but  that  such  an  in- 
dorsement, without  express  words  of  trans- 
fer or  assignment,  does  not  constitute  the 
holder  such  a  purchaser  for  value  as  to  pro- 
tect him  from  defenses  already  accrued  to 
the  maker  against  the  original  payee.  In 
this  distinction  we  cannot  concur.  An  entry 
on  the  back  of  a  note  payable  to  order,  sign- 
ed by  the  payees  is  either  an  indorsement,  or 
it  is  not  an  indorsement,  in  the  legal  sense 
of  the  term.  Of  course,  an  entry  may  be 
physically  indorsed  or  written  on  the  back 
of  a  note,  without  beiog  in  the  legal  sense  an 
indorsement;  but  we  are  unable  to  accede 
to  the  proposition  that  it  may  be  both  an 
indorsement  and  not  an  indorsement  If  it 
is  such  an  indorsement  of  a  negotiable  note 
as  will  pass  the  legal  title  to  it  upon  de- 
livery, and  will  place  on  the  indorsee  the 
duty  of  recognizing  the  indorser  as  such  and 
of  treating  him  as  an  indorser  under  the  law 
merchant,  it  would  be  peculiar  if  it  were  an 
indorsement  to  the  holder  for  burdens,  but 
not  for  benefits.  We  cannot  concur  in  the 
argument  that  the  indorsement  under  con- 
sideration is  an  indorsement  sufficient  to 
carry  legal  title  upon  delivery,  but  not  suffi- 
cient to  give  the  corresponding  benefit  to  liim 
who  thus  acquires  it,  arising  from  being  a 
bona  fide  taker  before  due  and  for  value. 
In  some  of  the  cases  before  this  court,  and 
other  courts,  the  question  lias  been,  not 
whether  the  addition  of  words  of  transfer  or 
assignment  and  warranty  to  the  indorse- 
ment aided  it,  but  whether  they  prevented 
its  being  an  indorsement  in  the  legal  sense, 
on  the  ground  that  they  were  not  words 
strictly  descriptive  of  that  relation.  Of 
course,  there  must  be  delivery  of  the  instru- 
ment in  order  to  carry  title,  even  with  the 
most  formal  or  general  indorsement. 

The  note  now  under  consideration  was 
payable  to  the  order  of  the  payees.  When 
they  wrote  upon  the  back  of  it  that  for  value 
received  they  warranted  the  makers  of  the 
note  financially  good  on  execution,  and  sold 
and  delivered  it  for  value  to  a  third  person 
with  no  other  indorsement  (save  an  entry  of 
a  credit),  it  must  be  assumed  that  they  in- 
tended to  accomplish  something  by  so  doing. 
They  did  not  Intend  to  warrant  to  them- 
selves the  financial  standing  of  the  makers, 
nor  did  they  mean  that  they  had  received 
value  from  themselves  for  so  doing.  If  not 
to  themselves,  then  to  whom  did  they  make 
such  warranty?  Clearly  to  some  other  per- 
son, who  should  be  the  owner  of  the  note. 
Moreover,  the  statement  that  the  financial 
I  status  of  the  makers  was  warranted  "good 
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on  ezecatloii*'  indicates  the  expectation  that 
execution  wonld  lastie  In  favor  of  some  per* 
son  other  than  themselves  against  the  mak- 
ers. But,  unless  this  indorsement  and  de- 
livery for  value  carried  the  legal  title  to 
the  note  to  the  person  to  whom  It  was  so 
delivered,  it  would  remain  in  the  payees,  and 
no  execution  could  issue  in  favor  of  another 
person.  Nor  can  we  agree  with  the  state- 
ment made  in  Lamourleux  v.  Hewitt,  5  Wend. 
(N.  Y.)  308,  which  is  cited  by  the  Supreme 
Court  of  the  United  States  in  the  Trust 
Ck)mpany  Case,  to  which  reference  has  al- 
«ready  been  made,  that  the  payee  making 
such  an  indorsement  on  a  note  would  be  lia- 
ble upon  his  guaranty,  not  as  an  Indorser  of 
negotiable  paper,  but  as  a  party  to  a  special 
contract,  "which  might  have  been  written  on 
a  separate  piece  of  paper  as  well  as  on  the 
back  of  the  note."  In  that  clause  adheres 
the  fallacy  of  the  argument  There  is  a 
wide  difference  between  writing  on  a  sep- 
arate piece  of  paper  and  a  payee's  writing 
something  over  his  name  on  the  back  of  a 
promissory  note.  If  he  should  simply  write 
his  name  on  a  separate  sheet  of  blank  paper, 
it  would  bind  him  to  nothing;  but  if  he 
writes  his  name  on  the  back  of  a  promissory 
note  payable  to  his  order,  he  becomes  an 
indorser.  So,  if  he  should  write  an  assign- 
ment, or  a  guaranty,  or  some  other  agree- 
ment, on  a  separate  sheet  of  paper,  and  sign 
it,  that  would  be  a  distinct  contract;  but 
when  he  writes  his  name  upon  the  back  of 
a  note  payable  to  his  order,  the  addition  of 
words  which  either  limit  or  enlarge  the 
usual  liability  on  his  part  which  would  arise 
'  from  a  blank  indorsement  does  not  destroy 
the  fact  that  the  entry  is  an  indorsement  up- 
on a  negotiable  paper,  or  prevent  Its  efficacy 
as  a  method  of  passing  the  legal  title  upon 
negotiation,  at  least  unless  there  is  some- 
thing in  the  indorsement  to  show  an  inten- 
tion to  destroy  the  negotiable  character  of 
the  paper. 

[2]  2.  What  has  been  said  above  practical- 
ly controls  the  entire  case.  The  plaintiffs 
alleged  that  they  bought  the  note  from  the 
payees  for  value  before  due  and  without  no- 
tice of  any  defense.  The  defendants  first 
denied  this  in  their  answer,  but  they  with- 
drew their  denial.  This  left  it  to  be  taken 
as  true,  and  they  evidently  placed  their  re- 
liance upon  the  question  of  the  sufficiency  of 
the  indorsement  to  pass  the  legal  title,  so 
as  to  cut  them  off  from  certain  defenses 
which  they  claimed  to  have  as  against  the 
original  payees.  These  defenses  were  not  of 
a  character  which,  under  the  statute,  could 
be  set  up  against  a  bona  fide  holder  for 
value  before  maturity  and  without  notice. 
It  follows  from  what  has  been  said  that  the 
legal  title  to  the  note  passed  to  the  plain- 
tiffs, and  that  there  was  no  error  in  striking 
the  answer  and  directing  a  verdict  in  their 
favor,  under  the  evidence.    No.  question  was 


raised  as  to  whether  a  verdict  or  a  Judg- 
ment  without  a  verdict  was  proper. 

Judgment  affirmed.  All  the  Justices  con* 
cur. 

(138  Oa.  576) 
JEWELL  V.  FRANKLIN  LIFE  INS.  CO. 
(Supreme  Court  of  Georgia.    Aug.  17,  1912.) 

(Syllahus  hy  the  Court.) 

1.  DisoovEBY  (§  06*)— Books  and  Papers- 
Duty  TO  Pboduce— Defenses. 

Where  a  notice  to  produce  books  and  pa- 
pers served  on  a  nonresident  defendant  is  too 
extensive  in  range,  necessarily  including  a  great 
mass  of  irrelevant  matter,  and  it  appears  that 
their  production  will  be  at  fl[reat  expense  and 
inconvenience,  and  to  the  serious  injury  of  the 
party's  business,  and  he  offers  in  open  court 
to  accord  the  opposite  party  the  right  to  in- 
spect and  make  copies  of  such  parts  as  is  de- 
sired, and  shows  that  some  of  the  papers  de- 
manded are  beyond  his  power  to  produce,  it  is 
not  error  for  the  court  to  refuse  a  peremptory 
order  requiring  their  production  on  penalty  of 
dismissing  the  party's  plea  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Discovery^ 
Cent  Dig.  i  123;  Dec  Dig.  §  96.*] 

2.  Verdict— Evidence. 

A  verdict  for  the  defendant  was  demanded 
by  the  evidence. 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Suit  by  M.  T.  Jewell  against  the  Franklin 
Life  Insurance  Company.  From  an  order  de- 
nying a  motion  to  compel  defendant  to  pro- 
duce books  and  papers,  plaintiff  brings  error. 
Affirmed. 

H.  H.  Dean,  of  GalnesvlUe,  for  plaintUT  In 
error.  Jones,  Jones,  Hocker  &  Davis,  of  St. 
Louis,  Mo.,  and  W.  A.  Charters,  of  Gaines- 
ville, for  defendant  in  error. 

EVANS,  P.  J.  This  Is  a  suit  by  M.  T. 
Jewell  against  the  Franklin  Life  Insurance 
Company,  of  Springfield,  lU.,  on  three  insur- 
ance policies,  similar  in  form  and  provisions, 
on  the  life  of  the  plaintiff's  husband.  The 
company  pleaded  that  the  policies  liad  lapsed 
from  nonpayment  of  premiums  at  the  time  of 
the  death  of  the  insured.  The  plaintiff  serv- 
ed the.  defendant  with  a  notice  to  produce  its 
charter^  by-laws,  resolutions  showing  divi- 
dends earned  and  not  paid  out,  all  the  com- 
pany's books  since  its  Incorporation,  Includ- 
ing minute  books,  cashbooks,  joumahs,  day- 
books, and  all  books  of  original  and  final  en- 
try, showing  the  disbursements  and  eaminga 
of  the  company,  books  containing  an  entry 
of  all  the  company's  property  and  its  ap- 
praised value,  and  of  all  its  assets,  books 
containing  a  list  of  its  policy  holders,  and 
also  all  notes,  mortgages,  bonds,  choses  in  ac- 
tion, and  all  other  assets  of  the  company. 
The  defendant  answered  that  it  would  pro- 
duce its  charter  and  by-law^  but  to  comply 
with  the  demands  of  the  notice  to  transport 
all  of  its  records  would  be  destructive  of  its 
business,  and  would  expose  all,  of  its  records 


*For  other  cases  see  same  topic  and  section  iNUMBEU  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  IndexM 
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to  tbe  possibility  of  loss  in  transportation; 
that  the  books  were  daily  needed  at  the  home 
office,  and  to  comply  with  the  notice  to  pro- 
duce an  of  its  books  and  records  since  its  in- 
corporation would  work  irreparable  injury  to 
the  company;  that  the  books  were  open  to  in- 
spection of  the  plaintiff  or  her  counsel,  or 
any  agent  she  might  appoint,  at  the  home  of- 
fice of  the  company,  and  copies  could  be  made 
of  such  as  the  plaintiff  wished;  that  it  was 
unable  to  comply  with  the  notice  as  to  the 
resolutions  as  to  dividends,  because  no  such 
resolutions  existed;  and  that  it  was  unable 
to  comply  with  the  notice  to  produce  all  of 
its  notes,  mortgages,  etc.,  as  the  greater  part 
of  them  were  held  in  trust  by  the  superin- 
tendent of  the  insurance  department  of  the 
state  of  Illinois.  The  defendant  also  demur- 
red ore  tenus  to  the  sufficiency  of  the  notice, 
on  the  ground  that  it  was  too  vague  and  in- 
definite. The  plaintiff's  counsel  stated  in  his 
place  that  he  expected  to  prove,  by  the  docu- 
mentary evidence  referred  to  in  the  notice 
to  produce,  that  the  defendant  company  was 
a  mutual  company^  and  that  sufficient  profits 
had  been  earned  to  extend  the  poUcy  of  the 
insured  beyond  his  death,  and  moved  for  a 
peremptory  order  requiring  the  production  of 
the  documents  within  a  reasonable  time,  or, 
in  default  thereof,  that  the  defendant's  plea 
be  dismissed.  The  court  denied  the  nK)tion. 
The  case  proceeded,  to  trial,  and  a  verdict  for 
the  defendant  was  directed.  The  plaintiff 
sued  out  a  bill  of  exceptions,  complaining  of 
these  two  rulings.     . 

[1]  1.  The  form  of  the  policy  was  similar 
to  that  construed  in  the  case  of  Black  v. 
Franklin  Insurance  Company,  133  Ga.  859,  67 
S.  E.  79.  The  insured  did  not  advance  the 
cash  to  pay  the  full  premium  provided  by  the 
policy,  but  only  three-fourths  of  it;  the  re- 
maining fourth  being  paid  out  of  a  loan 
made  to  him  by  the  company.  In  the  Black 
Case  it  was  held  that  this  loan  was  an  in- 
debtedness on  account  of  the  policy,  and  fell 
within  the  provision  of  the  policy  that, 
"should  there  be  any  indebtedness  on  ac- 
count of  this  policy  at  the  time  of  default  in 
the  payment  of  any  premium,  the  value  of 
the  several  options  of  settlement  stated  in  the 
foregoing  table  will  be  correspondingly  re- 
duced.'* The  option  applicable  to  the  present 
case  relates  to  continued  insurance.  In  the 
instant  case  the  plaintiff's  purpose  was  to 
show  that  the  amount  due  on  each  policy  as 
dividends  earned  at  the  time  of  the  default 
of  the  insured  in  paying  his  premiums  was 
more  than  sufficient  to  extend  the  policies  be- 
yond the  date  of  the  death  of  the  insured, 
after  deducting  all  indebtedness  on  account 
of  the  policy.    In  order  to  prove  this  conten- 
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tion,  it  was  asserted  that  all  tae  books  and 
papers  of  the  plaintiff  company  were  neces- 
sary. Now,  it  is  manifest  that  in  this  im- 
mense mass  of  documentary  evidence  there 
must  be  much  that  is.  irrelevant  and  Immate- 
rial. The  notice  calls  for  every  book  and 
record  since  the  organization  of  the  company. 
The  description  of  them  is  most  vague  and 
indefinite.  All  minute  books,  aU  books  of 
original  and  final  entry,  showing  the  difr 
bursements  and  earnings  of  the  company,  are 
called  for.  It  was  not  stated  by  counsel  that 
the  books  would  show  that  a  dividend  had 
been  declared  which  was  sufficient  to  extend 
the  insurance  policy,  but  that  a  dividend  had 
been  earned  and  should  have  been  allotted  to 
these  policies,  and  which  would  have  been 
large  enough  to  extend  the  policies  beyond 
the  date  of  the  insured's  death.  In  other 
words,  an  accounting  of  the  internal  affairs 
of  a  foreign  corporation  is  desired;  and  in 
order  to  accomplish  this  result  the  entire 
books  and  papers  must  be  brought  from  a 
distant  state,  at  great  risk  of  loss,  at  great 
expense,  and  with  the  result  of  a  temporary 
suspension  of  the  company's  business.  The 
answer  also  developed  that  some  of  the  pa- 
pers demanded  were  in  the  custody  of  the 
Insurance  commissioner  of  the  state  of  Illi- 
nois and  beyond  the  power  of  the  party  to 
produce.  No  traverse  was  made  to  the  re- 
sponse to  the  notice.  Where  a  notice  to  pro- 
duce books  and  papers,  served  on  a  nonresi- 
dent defendant,  is  too  extensive  in  range, 
necessarily  including  a  great  mass  of  irrele- 
vant matter,  and  It  appears  that  their  pro- 
duction will  be  a  great  expense  and  incon- 
venience, and  to  the  serious  injury  of  the 
party's  business,  and  he  offers  In  open  court 
to  accord  the  opposite  party  the  right  to  in- 
spect and  make  copies  of  such  parts  as  is  de- 
sired, and  shows  that  some  of  the  papers  de- 
manded are  beyond  his  power  to  produce,  it 
is  not  error  for  the  court  to  refuse  a  per- 
emptory order  requiring  their  production  on 
penalty  of  dismissing  the  party's  plea  to  the 
action.  See,  In  this  connection,  Parish  v. 
Weed,  79  Ga.  682,  7  S.  E.  138;  Georgia  Iron 
Company  v.  Etowah  Iron  Company,  104  Ga. 
395,  SO  S.  B.  8TB;  Condon  v.  Mutual  Reserve 
etc..  Association,  89  Md.  99,  42  Atl.  944,  44  L. 
R.  A.  149,  73  Am.  St  Rep.  169;  Clark  v. 
Association,  14  App.  D.  C.  154,  43  L.  R.  A. 
390. 

[2]  2.  The  only  deduction  to  ^be  legally 
drawn  from  the  evidence  is  that  the  policies 
had  lapsed  prior  to  the  death  of  the  insured, 
and  there  was  no  error  in  directing  a  verdict 
for  the  defendant. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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(138  Oa.  466) 

TOMPKINS  ▼.  STATE. 
(Supreme  Court  of  Georgia.  Aug.  13,  1912.) 

(Sylldbu9  ly  the  Court.) 

1.  Criminal  Law  (§  278*)— Grand  Jubt  (§ 
17*)— Qualifications. 

By  Penal  Code,  §  824,  grand  jurors  who 
have  served  at  one  regular  term  of  the  supe- 
rior court  are  declared  ineligible  for  jury  duty 
at  the  next  succeeding  regular  term. 

(a)  In  such  a  case  a  challenge  to  the  ar- 
ray of  the  grand  jury,  made  before  the  indict- 
ment is  found,  should  be  sustained  by  the  trial 
judge. 

(b)  Likewise  a  plea  in  abatement,  filed  after 
•  the   indictment   is   fopnd   and  before   arraign- 
ment of  the  defendant,  based  on  substantifuly 
the  same  ground,  should  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  638-^2;  Dec.  Dig.  §  278;* 
Grand  Jury,  Cent  Dig.  §S  42-47.  52;  Dec  Dig. 
i  17.*] 

(Additional  Byllahu%  hy  Editorial  Staff.) 

2.  Grand  Jury  (S  5*)  —  Grand  Jurors  — 

SBRVI01>— EaLIQIBILITT. 

Pen.  Code  1910,  §  824,  provides  that  any 
juror  who  has  served  as  a  grand  or  traverse 
juror  at  any  session  of  the  superior  court 
shall  be  ineligible  for  duty  as  a  juror  at  the 
next  succeeding  term  of  the  superior  court 
providing  that  nothing  contained  therein  should 
prevent  any  traverse  juror  from  serving  as  a 
grand  juror  at  the  next  term  of  the  superior 
court  of  his  county.  Section  822  declares  that 
at  the  close  of  each  term  the  judge  shall  draw 
the  grand  jurors;  but  this  was  changed  by  Act 
Aug.  15,  1911  (Laws  1911,  p.  81),  creating  the 
Dublin  circuit,  which,  after  stating  the  times 
for  holding  court  in  each  of  the  counties  of  the 
circuit,  declares  that  the  grand  juries  of  the 
counties  of  that  circuit  shall  not  be  convened, 
except  for  the  spring  and  fall  terms  of  the 
court,  unless  in  the  discretion  of  the  presiding 
judge  it  shall  be  deemed  expedient  to  call  a 
special  session  of  the  grand  jury  at  some  other 
term.  Held  that,  in  order  to  make  such  lat- 
ter provision  conform  to  section  824,  it  should 
be  construed  only  to  authorize  the  judge  to 
call  a  special  session  of  the  grand  jury  at 
some  other  term  at  which  under  the  general 
law  it  is  competent  to  call  in  the  same  grand 
jury,  and  did  not  authorize  the  same  jurors  to 
serve  at  the  succeeding  regular  term. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent  Dig.  8S  8-13,  15;   D«c.  Dig.  i  5.*] 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  K.  J.  Hawkins,  Judge. 

Steve  Tompkins  was  convicted  of  murder, 
and  he  brings  error.    Reversed. 

S.  P.  New,  Geo.  B.  Davis,  and  Fred  Kea, 
all  of  Dublin,  for  plaintiff  in  error.  E.  D. 
Graham,  Sol.  Gen.,  of  McRae,  and  T.  S. 
Felder,  At*ty-  Gen.,  for  the  State. 

HILL,  J.  Steve  Tompkins  was  indicted  on 
the  charge  of  murder,  and  was  found  guilty 
by  the  Jury,  without  recommendation.  Be- 
fore the  indictment  was  found  true,  the  de- 
fendiLnt  challenged  the  array  of  the  grand 
jury,  on  the  ground  that  the  same  grand 
Jury  had  served  at  the  regular  term  of  the 
superior  court  next  preceding  that  at  which 
the  Jury  was  impaneled.  The  court  over- 
ruled the  challenge.     After  the  indictment 


was  returned,  the  defendant  filed  a  plea  in 
abatement  on  various  grounds,  but  substan- 
tially on  the  same  grounds  as  the  challenge 
to  the  array.  This  plea  was  also  overruled 
by  the  court  After  verdict,  a  motion  for  a 
new  trial  was  overruled,  and  the  defendant 
excepted. 

[1]  Under  the  system  as  it  existed  before 
the  Dubblin  circuit  was  created,  Laurens 
county  was  in  the  Oconee  circuit,  and  the 
terms  of  its  superior  court  were  in  January 
and  July.  Acts  1910,  p.  1332.  In  July,  1911, 
a  grand  Jury  was  drawn,'  which  normally 
would  be  impaneled  at  the  following  Janu- 
ary term,  1912.  On  August  18,  1911,  the  act 
was  approved  which  created  the  Dublin  cir- 
cuit It  did  not  expressly  provide  at  what 
term  the  grand  Jury  which  had  been  previ- 
ously drawn  should  be  impaneled.  It  creat- 
ed quarterly  sessions  for  the  courts  in  the 
Dublin  circuit  In  Laurens  county  the  ses- 
sions were  to  begin  on  the  fourth  Mondays 
in  January,  April,  July,  and  October.  Acts 
1911,  p.  81.  If  nothing  more  was  said,  the 
grand  Jury  would  naturally  stand  for  the 
January  term,  1912,  at  which  next  follow- 
ing term  the  grand  and  traverse  Jurors 
would  be  impaneled  according  to  the  gener- 
al law.  Penal  Code,  fi  822,  declares  that  at 
the  dose  of  each  term  the  Judge  shall  draw 
grand  Jurors;  but  the  act  creating  the  Dub- 
lin circuit  undertook  to  change  this  general 
law.  After  stating  the  times  for  holding 
court  in  each  of  the  counties  of  the  circuit 
it  then  contained  this-  clause:  '^Provided, 
however,  that  the  grand  Juries  of  the  coun- 
ties of  this  circuit  shall  not  be  convened  ex- 
cept for  the  spring  and  fall  terms  of  the 
court  unless  in  the  discretion  of  the  presid- 
ing Judge  it  shall  be  deemed  expedient  to  call 
a  special  session  of  the  grand  Jury  at  some 
other  term.'*  Acts  1911,  p.  81,  i  6.  It  ap- 
pears that  the  grand  Jury  which  had  been 
previously  drawn  was  actually  impaneled 
and  charged,  and  served  at  the  January 
term,  1912,  of  Laurens  superior  court  For 
the  April  term,  1912,  no  new  grand  Jury 
was  drawn,  but  in  vacation  preceding  that 
term  the  presiding  Judge  ordered  the  grand 
Jury  which  had  served  at  the  January  term 
to  return  and  serve  at  the  April  term.  They 
were  not  resworn,  or  reimpaneled,  or  re- 
charged, but  all  served,  with  the  same  fore- 
man, except  that,  there  being  two  vacancies, 
two  talesmen  were  sworn  to  fill  up  the  Jury. 

[2]  What  possible  constructions  can  be  plac- 
ed upon  the  proviso  of  the  act  of  August  18. 
1911,  as  applicable  to  the  grand  Jury  drawn 
in  July  of  that  year?  The  act  not  expressly 
stating  at  what  term  they  should  be  impan- 
eled, and  they  having  been  drawn  for  the 
January  term  before  the  new  circuit  was  cre- 
ated, it  may  be  held  that  they  were  properly 
impaneled  and  sworn,  and  served  at  that 
term,  which  was  the  next  after  they  were 
drawn;    or,  under  the  terms  of  the  act  lit- 
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asmuch  as  It  is  declared  that  tlie  grand  jn- 
ries  of  the  counties  of  the  circuit  shall  not 
be  convened  except  for  the  spring  and  fall 
terms  of  the  court,  unless  under  certain  con- 
tingencies, it  is  possible  to  construe  this  as 
meaning  the  grand  jury  which  had  been  pre- 
viously drawn,  the  grand  jury  for  the  spring 
term.  If  by  virtue  of  the  fact  that  the 
grand  Jury  had  been  drawn  in  July  for  the 
next  succeeding  term,  and  by  reason  of  the 
fact  that  the  act  makes  no  special  provi- 
sion for  the  session  of  the  previously  drawn 
grand  Jury,  it  would  take  the  usual  course 
and  be  the  grand  jury  for  the  term  suc- 
ceeding its  drawing,  then  it  was  the  grand 
jury  for  the  January  term  and  was  regu- 
larly impaneled  at  that  term.  If  this  be  so, 
and  they  were  legally  impaneled  and  served 
at  that  term,  then  Penal  Code,  §  824,  de- 
clares that  "any  juror  who  has  served  as 
a  grand  or  traverse  juror  at  any  session  of 
the  superior  courts,  county  courts,  or  dty 
courts  in  this  state  shall  be  ineligible  for 
duty  as  a  juror  at  the  next  succeeding  term 
of  said  superior  court,  county  court,  or  city 
court,  in  which  he  has  previously  served: 
Provided,  nothing  herein  contained  shall  pre- 
vent any  traverse  Juror  from  serving  as  a 
grand  Juror  at  the  next  term  of  the  superi- 
or court  of  his  county."  So  that,  if  the 
grand  Jury  were  legally  impaneled  at  the 
January  term  of  Laurens  superior  court 
(which  seems  to  be  the  more  probable  con- 
struction), it  was  directly  in  the  teeth  of 
the  statute  if  they  served  at  the  next  suc- 
ceeding regular  term,  unless  the  general 
law  is  to  be  treated  as  overridden  by  the 
last  clause  in  the  proviso  of  the  act  of  Au- 
gust 18,  1911,  above  quoted.  Section  796  of 
the  Penal  Ck)de  of  1910  does  not  help  the  sit- 
uation. It  only  make  provisions  for  ad- 
journed and  special  terms;  and  the  April 
term  of  Laurens  superior  court  was  neither, 
but  was  a  regular  term,  held  at  the  time 
.fixed  by  law. 

If  it  should  be  held  that  the  Legislature 
contemplated  that  the  grand  jury  which  was 
drawn  in  July,  1911,  were  not  to  be  im- 
paneled at  the  January  term,  or  then  serve, 
but  that  the  precepts  were  to  be  returnable 
to  the  April  term,  then  their  whole  session 
in  January  was  unlawful,  and  the  impanel- 
ing and  service  were  without  authority  of 
law;  and  inasmuch  as  they  were  not  reim- 
paneled  and  sworn  at  the  April  term,  they 
were  never  lawfully  impaneled,  sworn,  or 
authorized  to  serve  and  find  indictments. 
The  proviso,  which  says  that  the  grand  jury 
shall  not  be  convened,  except  for  "the  spring 
and  fall  terms  of  the  court,"  unless  upon  a 
contingency,  we  take  to  mean  the  April  and 
October  terms,  because  these  are  the  only 
two  terms  which  are  held  in  the  spring  and 
fan,  respectively,  and  the  act  evidently  con- 
templates that  something  is  excluded  by  the 
limitation  to  the  spring  and  fall  terms.    Thus 


we  arrive  at  the  conclusion,  either  that  the 
grand  Jury  was  not  lawfully  impaneled  at 
the  January  term,  or  that  it  was.  If  it 
was  not  lawfully  impaneled,  then  it  has 
never  been  impaneled,  because  there  is  no 
claim  that  the  jurors  were  reimpaneled,  or 
resworn,  at  the  April  term,  and  grand  ju- 
rors who  have  not  been  lawfully  impaneled 
or  sworn  have  no  more  authority  to  find 
bills  of  indictment  than  the  same  number  of 
citizens  outside  of  the  courthouse.  They  are 
not  a  grand  jury  In  law.  Or  else,  if  they 
were  lawfully  impaneled  and  lawfully  serv- 
ed at  the  January  term,  under  the  express 
provisions  of  the  general  law  they  could  not 
serve  at  the  next  succeeding  term.  The  pro- 
viso of  the  act  of  August  18,  1911,  says: 
"Unless  in  the  discretion  of  the  presiding 
judge  it  shall  be  deemed  expedient  to  call  a 
special  session  of  the  grand  jury  at  some 
other  term.''  What  does  this  mean?  Does 
it  mean  that,  after  the  grand  jury  has  been 
lawfully  Impaneled  at  the  spring  and  fall 
term,  the  judge  may  call  a  special  session  of 
them  at  some  other  term  of  the  same  char- 
acter? Or  does  it  mean  that  he  may  call  a 
session  of  the  same  grand  jury  at  some 
other  term?  Or  does  it  mean  that  he  can 
summon  a  grand  jury  in  the  regular  way  at 
another  term,  and  what  terms  are  meant? 
Does  it  mean  that  in  the  face  of  the  general 
law  he  can,  in  the  Dublin  superior  courts, 
have  the  same  grand  jury  to  sit  at  succes- 
sive terms?  Or  does  it  mean  that  he  can 
call  them  at  some  special  or  adjourned  term, 
in  harmony  with  the  general  law? 

The  Constitution  declares  that,  so  far  as 
regulated  by  law,  the  practice  in  all  courts 
of  the  same  grade  or  class  shall  be  uniform. 
Civil  Code,  S  6527.  We  do  not  see  how  it 
can  possibly  be  held  to  be  uniformity  of 
practice  to  prohibit  by  general  law  every 
superior  court  in  the  state  from  allowing  the 
same  grand  jury  to  sit  at  successive  regular 
terms  of  the  court,  and  yet  by  the  act  creat- 
ing the  Dublin  circuit  to  establish  that  the 
judge  thereof,  in  his  discretion,  may  have 
the  same  grand  Jury  to  sit  at  successive 
terms  of  court  The  general  law  says  it 
shall  not  be  done;  and  if  we  give  that  con- 
struction to  this  law,  it  says  It  shall  be  done. 
It  is  not  easy  to  harmonize  this  proviso  with 
the  general  law  in  any  manner;  but  it  is  a 
well-established  rule  of  construction  that  if 
an  act  of  the  Legislature  can  properly  be 
given  one  construction  which  upholds  its 
constitutionality,  and  another  which  would 
render  it  unconstitutional,  the  former  is 
rather  to  prevail.  Perhaps  this  should  be 
carried  a  step  farther,  so  as  to  give  the  act 
as  near  a  constitutional  construction  as  pos- 
sible. At  any  rate,  it  more  nearly  approx- 
imates the  general  law  to  hold  that  the  pro- 
vision that  the  judge  can  call  a  special 
session  of  the  grand  jury  "at  some  other 
term"  means  some  other  term  at  which,  un- 
der the  general  law,  it  is  competent  to  call 


696 


75  SOUTHEASTERN  REPORTER 


(Cki. 


in  the  same  grand  Jury.  At  least,  to  bold 
that  nnder  this  law  the  same  grand  jury  can 
serve  at  snccesslve  regular  terms  of  court, 
when  this  is  positively  forbidden  by  the 
general  law,  would  be  to  give  to  this  provi- 
sion in  the  act  creating  the  Dublin  circuit 
a  construction  which  would  render  it  clearly 
unconstitutional.  So  that,  whatever  con- 
struction may  be  given  it,  it  seems  to  us  that 
the  indictment  found  by  the  grand  Jury  in 
the  present  case  was  unlawful,  and  that  the 
judge  erred  in  not  sustaining  the  challenge 
to  the  grand  jury,  and,  after  overruling  It, 
likewise  erred  in  overruling  the  plea  in 
abatement 

This  decision  is  not  based  upon  a  mere 
technicality,  but  upon  a  substantial  viola- 
tion of  the  plain  terms  of  the  statute,  which 
declares  that  no  grand  juror  shall  serve  the 
next  succeeding  term  of  court  to  that  at  which 
be  has  already  served  as  a  grand  juror.  In 
McFarlin  v.  State,  121  Ga.  329,  830,  331,  49 
8.  E.  267,  this  court,  speaking  through  Jus- 
tice Lamar  (now  Associate  Justice  of  the 
Supreme  Court  of  the  United  States),  in 
reference  to  the  provision  of  law  that  grand 
jurors  shall  not  render  consecutive  service, 
said:  "The  language  of  the  statute  and  the 
public  policy  to  be  subserved  apply  as  well 
to  grand  as  to  petit  jurors.  It  is  intended  as 
a  relief,  and  to  equalize  jury  duty.  But  it 
is  also  intended  to  prevent  the  same  persons 
from  constantly  serving,  w^hether  they  wish 
to  or  not  One  grand  jury  may  return  no 
bill.  Grand  juries  are  charged  with  many 
important  public  duties.  The  same  facts  in 
both  classes  of  subjects  may  come  before 
the  succeeding  body,  and  the  public  is  en- 
titled to  a  complete  change  of  membership 
from  term  to  term.  Such  is  the  language  of 
the  law;  and  where  the  objection  is  season- 
ably made,  advantage  can  be  taken  of  the 
fact  that  the  body  has  not  been  duly  consti- 
tuted.** And  in  Finnegan  v.  State,  57  Ga. 
427,  where  the  judgment  was  reversed  be- 
cause the  court  sustained  the  demurrer  filed 
to  a  plea  iji  abatement  based  on  an  alleged 
illegal  drawing  of  the  grand  jury,  Chief 
Justice  Warner  (at  page  430)  said:  "When- 
ever the  state  undertakes  to  deprive  one  of 
its  citizens  of  his  life  or  liberty,  it  is  the 
duty  of  the  courts  to  see  that  it  is  done  in 
accordance  with  the  laws  of  the  land,  and 
not  otherwise.  In  the  administration  of 
criminal  law,  judicial  discretion  should  not 
be  tolerated.  The  law,  as  it  is  prescribed 
by  the  supreme  power  of  the  state,  should 
be  the  rule  of  conduct  for  the  courts  as 
well  as  for  the  citizens."  It  follows,  from 
what  has  been  said  above,  that  the  court 
erred  in  overruling  the  challenge  to  the  ar- 
ray of  the  grand  jury  and  the  plea  in  abate- 
ment. 

The  ruling  here  made  makes  it  unnecessa- 
ry to  consider  the  other  assignments  of  error, 
inasmuch  as  it  renders  the  whole  proceeding 
in  the  court  below  nugatory. 


Judgment  reversed.    All  the  JuatloeB  con- 
cur. 

ATKINSON,  J.     I  concur  in  the  result* 
but  not  In  all  that  is  said  in  the  opinion. 

CU8  Ga.  443) 
ADAMS^  EXPRESS  CO.  ▼.  MELLICHAMP. 
(Supreme  Court  of  Georgia.    Aug.  IS,  1912.) 

(Bylldhun  ly  ih€  Court.) 

1.   CaRBIEBS    (S   153*)--EXPBES8   COKPAWIES— 

Loss  OF  Gtoons— liiiaTED  Liability. 

Under  the  facts  hypotheti<»d]v  stated  in 
the  first  question  propounded  by  the  Court  of 
Appeals  to  this  court,  the  plaintiff  was  entitled 
to  recover  from  the  express  company  on  ac- 
count of  the  negligent  loss  of  a  diamond  ring 
while  in  transportation.  The  measure  of  his 
recovery  would  be  the  value  of  the  property 
lost,  and  would  not  be  limited  to  $50  by  rea- 
son of  the  fact  that  the  prepared  form  of  ex- 
press receipt  contained  a  clause  which  pro- 
vided that,  "in  consideration  of  the  rate  charg- 
ed for  carrying  said  property,  which  is  reg- 
ulated by  the  value  thereof  and  is  based  upon 
a  valuation  not  exceeding  $50  unless  a  great- 
er value  is  declared,  the  shipper  agrees  that 
the  value  of  said  property  is  not  more  than 
$50,  unless  a  greater  value  Is  stated  herein, 
and  that  the  company  shall  not  be  liable  in 
any  event  for  more  than  the  value  so  stated, 
nor  for  more  than  $50  if  no  value  is  stated 
herein." 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  U  687-4(90;    Dec.   Dig.  |  153.*! 

2.  ExPBEss  Companies— LiMiTBD  Liabiutt— 
Pbiob  Decision— Stabb  Decisis. 

Substantially  this  case  is  covered  by  the 
decision  in  Southern  Express  Co.  ▼•  Hanaw, 
134  Ga.  445,  67  S.  E.  944,  137  Am.  St.  Rep. 
227,  and  there  is  no  valid  distinction  between 
that  case  and  the  one  at  bar,  because  in  the 
latter  the  shipper,  as  the  agent  of  the  con- 
signee, himself  filled  out  the  express  receipt 
and  failed  to  disclose  to  the  carrier  the  ac- 
tual value  and  contents  of  the  package  con- 
signed; nor  does  this  fact,  in  connection  with 
the  other  facts  hypothetically  stated  by  the 
Court  of  Appeals,  differentiate  the  case  at  bar 
from  that  above  stated. 

3.  CaBBIEBS  ((  148*)— EXPBBSB  COHPANIES^ 
LlHITEO  LlABILITT  —  NEOLIOENCB  —  INTXB- 
GrrATB   COMHBBGB   AND    ELKINB   AcTB. 

So  far  as  it  concerns  the  right  of  the 
plaintiff  to  recover  of  the  common  carrier  and 
the  extent  of  such  recovery,  the  case  at  bar 
is  neither  controlled  nor  affected  by  the  In- 
terstate Commerce  Act  (Act  Feb.  4,  1887, 
c  104,  24  Stat  379  PD.  S.  Comp.  St  1901,  p. 
3154]),  as  amended  June  29.  1906  (Act  June 
29,  1906,  c.  3591,  84  Stat  584  [U.  S.  Comp. 
St  Supp.  1911,  p.  1288]),  "and  especially 
section  10  thereof,**  or  by  the  act  of  Con- 
gress known  as  the  *'EIkins  Act"*  (Act  Feb. 
19.  1908,  c.  708,  32  Stat  847  [U.  S.  Comn. 
St  Supp.  1911,  p.  1309]),  as  amended  June  29, 
1906  (Act  June  29,  1906,  c.  3591,  34  Sut 
584  [U.  S.  Comp.  St  Supp.  1911.  p.  1288]). 
Nor,  in  view  of  the  provisions  of  Uiose  acta 
of  Congress,  does  any  reason  appear  why  the 
decision  of  this  court  in  Southern  Express  Co.  v. 
Hanaw,  supra,  should  be  overruled  or  modified. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  tt  650,  686;    Dec  Dig.  fi  148.*] 

Certified  Questions  from  Court  of  Appeals. 

Action  by  A.  P.  Mellichamp  against  the 
Adams  Express  Company.  On  certified  ques- 
tions by  the  Court  of  Appeals. 
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The  Court  of  Appeals  certified  the  follow- 
ing, questions : 

**1.  Upon  the  facts  hereinafter  stated,  is 
the  plaintiff  entitled  to  recoTer;   and,  if  so, 
should  his  recovery  be  limited  to  $50,  or  can 
he  recover  the  actual   value  of  the  goods 
lost?    The  Adams  Express  Company  issued, 
in  the  city  of  New  York,  an  express  receipt 
for  a  small  package  about  1%  by  2  inches  in 
size,  and  sealed  at  the  time  it  was  delivered 
to   the  carrier.     The  package  contained  a 
diamond    ring    worth    $175    to    $300.     The 
shipper  was  a  Jeweler  in  New  Tork,  and  for 
many  years  had  been  in  the  habit  of  making 
shipments  by  express  through  the  defendant 
in  the  same  manner  this  shipment  was  made, 
to  wit:    The  shipping  clerk  would  fill  out 
an  express  receipt  containing  the  following 
clause :  'In  consideration  of  the  rate  charged 
for  carrying  said  property,  which  is  regulate 
ed  by  the  value  thereof  and  is  based  upon  a 
valuation   of   not   exceeding    $60   unless    a 
greater  value  is  declared,  the  shipper  agrees 
that  the  value  of  said  property  is  not  more 
than  $50,  unless  a  greater  value  is  stated 
herein,  and  that  the  company  shall  not  be 
liable  in  any  event  for  more  than  the  value 
so  stated,  nor  for  more  than  $50  if  no  value 
ia  stated  herein.'    On  the  receipt  was  a  blank 
space  for  the  value  of  the  article  to  be  writ- 
ten.   The  clerk  had  general  instructions  not 
to  value  an  article  shipp^  unless  expressly 
authorized  to  do  so  by  his  employer.    On  the 
occasion  in  question  the  value  was  not  de- 
clared ;  but  the  carrier's  agent  called  at  the 
jeweler's  place  of  business,  as  was  the  cus- 
tom, and  received  from  the  clerk  the  package 
and  the  receipt,  with  all  the  blanks  filled  in 
except  that  for  the   value  of  the  article, 
which  was  left  open.    The  receipt  was  stamp- 
ed by  the  carrier's  agent,  'Value  asked  and 
not  given.'    But  in  point  of  fact  the  carrier's 
agent  did  not  in  the  particular  instance  in 
question  ask  the  clerk  to  declare  the  value 
of  the  article,  and  was  not  informed  as  to 
the  contents  of  the  package.    The  shipper 
knew  that  the  express  charges  were  based  on 
the  value  of  the  article  shipped,  and  that  an 
article  of  the  value  of  $50  would  be  carried 
for  about  one-third  the  rate  of  an  article  of 
the  same  size  and  weight  worth  $300,  and 
for  about  one-half  of  the  rate  of  such  an 
article  worth  $175.     The  shipper  had  sent 
several  thousand  packages  of  Jewelry  over 
the  lines  of  the  defendant  company  during 
the  last  25  or  30  years.    Sometimes  he  would 
declare  the  value  of  the  packages,  and  some- 
times he  would  not    Sometimes  the  carrier 
would  ask  that  the  value  and  the  contents 
of  the  package  be  disclosed,  and  sometimes  it 
would  make  no  inquiry  as  to  these  matters. 
The  package  in  question  contained  a  diamond 
ring  that  had  been  previously  sent  to  the 
Jeweler  in  New  York  by  the  plaintiff's  hus- 
band to  be  repaired,  and  it  was  consigned  by 
the  New  York  Jeweler  to  the  plaintiff's  hus- 
band.    The  husband  knew  that  under  the 


published  authorised  rates  the  express  charge 
es  would  be  greater  upon  an  article  worth 
from  $175  to  $300  than  upon  one  of  the  same 
size  and  weight  worth  $50.  The  article  was 
lost  in  transit,  and  no  express  charges  were 
ever  paid  by  or  demanded  from  either  the 
shipper  or  the  consignee  by  the  carrier.  The 
owner  has  sued  the  carrier  for  the  value  of 
the  goods  lost 

"2.  Is  there  any  valid  distinction  between 
the  case  in  hand  and  that  of  Southern  Ex- 
press Co.  V.  Hanaw,  134  Ga.  445,  67  S.  E. 
944,  137  Am.  St  Rep.  227,  because  in  that 
[this?]  case  the  shipper,  as  the  agent  of  the 
consignee,  himself  filled  out  the  express  re- 
ceipt and  failed  to  disclose  to  the  carrier 
the  actual  value  and  contents  of  the  pack- 
age consigned;  and  does  this  fact,  in  connec- 
tion with  the  other  facts  above  stated,  differ- 
entiate the  case  at  bar  from  the  case  Just 
referred  to? 

"8.  To  what  extent  is  the  case  in  hand 
controlled  and  affected  by  the  Interstate 
Commerce  Act  as  amended  June  29, 1006,  and 
especially  section  10  thereof,  and  by  the  act 
of  Congress  known  as  the  'Elkins  Act,'  as 
amended  June  29,  1906;  and  in  view  of  the 
provisions  of  these  acts  of  Congress,  should 
the  decision  of  the  Supreme  Court  in  the 
case  above  referred  to  be  overruled  or  modi- 
fied r 

McDaniel,  Alston  &  Black  and  E.  A  Neely, 
all  of  Atlanta,  for  plaintiff  in  error.  Moore 
&  Pomeroy,  of  Atlanta,  for  defendant  in 
error. 

LUMPKIN,  J.  [1]  1.  The  answers  to  the 
questions  propounded  by  the  Court  of  Ap- 
peals in  this  case  are  in  large  part  control- 
led by  the  decision  in  Southern  Express  Co. 
V.  Hanaw,  134  Ga.  445,  67  S.  E.  944,  137 
Am.  St  Rep.  227.  In  some  states  the  deliv- 
ery by  a  common  carrier  and  acceptance  by 
a  shipper  of  a  receipt  containing  a  limita- 
tion on  the  liability  of  the  carrier,  such  as 
that  here  involved,  i»  sufficient  to  make  a 
valid  contract  Under  the  statute  and  deci- 
sions of  this  state,  it  is  not  It  is  permissi- 
ble to  make  a  bona  fide  valuation  of  goods. 
But  even  the  most  express  contract  to  arbi- 
trarily limit  the  liability  of  a  common  car- 
rier for  the  results  of  negligence,  which  is 
but  another  form  of  contracting  against  lia- 
bility In  part  for  negligence,  la  prohibited  as 
against  public  policy.  The  provision  in  the 
receipt  under  consideration  is  not  a  valua- 
tion of  the  particular  article  to  be  shipped, 
but  an  effort  to  limit  liability  in  case  no  val- 
uation is  made.  It  attempts,  by  means  of  a 
printed  form  of  receipt  prepared  by  it  in 
advance,  not  to  arrive  at  the  actual  value  of 
any  article,  but  to  say  that  in  the  absence 
of  this,  "the  shipper  agrees  that  the  value  ot 
said  property  is  not  more  than  $50,  «  «  « 
and  that  the  company  shall  not  be  liable  in 
any  event  for  more  than  «  *  «  $50  if  no 
value  is  stated  herein."    It  is  not  even  stat- 
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ed  that,  in  the  absence  of  yalnation,  the 
valae  shall  be  fixed  at  $50,  if  that  would  do, 
but  only  that  it  is  agreed  that  the  value  is 
'*not  more  than"  that  amount — whether  that 
sum  or  less  is  left  open.  Likewise  it  states 
that  the  company  shall  not  be  liable  "for 
more  than  $50" — whether  for  that  sum  or 
less  is  not  stated.  How  can  it  be  said  that 
an  agreement  which  undertakes  to  fix  neither 
the  value  nor  the  amount  of  the  liability, 
but  merely  to  put  a  limit  upon  them,  is  a 
bona  fide  valuation?  It  is  plainly  an  agree- 
ment to  limit  liability,  not  to  definitely  fix 
value,  and  it  is  that  which  our  statute  and 
decisions  declare  cannot  be  done,  as  to  the 
negligence  of  the  carrier. 

In  the  Hanaw  Case,  above  cited,  we  dealt 
with  the  effect  of  goods  having  been  shipped 
in  New  York  for  transportation  into  and  de- 
liver^ in  Georgia,  of  the  construction  placed 
by  the  courts  of  that  state  on  the  effect  of 
such  a  receipt,  and  of  the  right  of  this  state 
to  uphold  its  own  public  policy,  and  prohibi- 
tion of  an  attempt  to  contract  against  the 
liability  of  a  common  carrier  for  the  results 
of  negligence.  In  the  opinion  attention  was 
called  to  the  expression  in  Civil  Code  1895, 
§  2290,  that  "the  carrier  may  require  the  na- 
ture and  value  of  the  goods  delivered  to  him 
to  be  made  known,**  as  tending  to  show  that 
the  right  of  a  carrier  to  require  disclosure 
did  not  indicate  a  universal  duty  to  disclose 
on  the  part  of  the  shipper,  in  the  absence  of 
such  requirement,  on  pain  of  being  declared 
guilty  of  fraud  for  that  reason  alone,  and 
relieved  from  all  liability.  We  do  not  hold 
that  a  shipper  might  not  use  such  artifices 
or  be  guilty  of  such  conduct  as  to  amotmt 
to  a  fraud  on  the  carrier,  although  no  in- 
quiry was  made  by  the  latter.  If  the  ship- 
per practice  any  artifice  to  give  a  box  con- 
taining things  of  value,  such  as  costly  jew- 
els, a  mean  appearance,  and  thereby  to  in- 
duce the  carrier  to  think  it  of  little  or  no 
value,  and  so  prevent  him  from  making  in- 
quiries, or  deceive  him,  it  may  constitute  a 
fraud,  although  no  ifiquiry  is  made.  So, 
where  a  diamond  breastpin  was  put  in  a 
paper  box,  tied  with  a  cotton  string,  and  un- 
sealed, addressed  to  a  young  woman  at  a 
college  for  girls,  and  was  sent  to  the  express 
company's  office  by  a  little  negro  boy  10  or 
12  years  of  age,  who  did  not  know  the  con- 
tents of  the  box,  and  no  information  was 
given  as  to  its  contents,  and  only  the  sum 
of  25  cents  was  paid  for  the  carriage,  these 
facts  were  held  to  be  for  submission  to  the 
jury  on  the  question  of  fraud,  though  no  in- 
quiry was  made.  Southern  Express  Ck>.  v. 
Everett,  37  Ga.  688.  In  Walker  v.  Jackson, 
10  Mees.  &  Wels.  160,  168,  Parke,  B.,  said: 
**I  take  it  now  to  be  perflSctly  well  under- 
stood, according  to  the  majority  of  opinions 
on  the  subject,  that,  if  anything  is  delivered 
to  a  person  to  be  carried,  it  is  the  duty  of 
the  person  receiving  it  to  ask  such  questions 
about  it  as  may  be  necessary.    If  he  ask  no 


questions,  and  there  be  no  fraud  to  give  the 
case  a  false  complexion,  on  the  delivery  of 
the  parcel,  he  is  bound  to  carry  the  parcel 
as  it  is.*'     Story,  BaUments  (9th  Ed.)  t  567. 

In  the  Matter  of  Express  Rates,  Practices, 
Accounts,  and  Revenues,  recently  under  con- 
sideration, the  Interstate  €!k>mmerce  Ck>mmis- 
sion  were  discussing  a  rule,  not  of  the  Com- 
mission, but  of  the  express  company,  which 
provided  that  a  receipt  should  be  given  in  a 
prescribed  form,  that  the  shipper  should  be 
required  to  state  the  value  of  the  shipment, 
which  must  be  inserted  in  the  receipt,  and 
that,  if  he  declined  to  state  the  value  of  the 
shipment,  the  agent  should  write  or  stamp 
on  the  receipt,  "Value  asked  and  not  given.'* 
It  was  said:  "The  use  of  the  rubber  stamp, 
although  it  appears  not  to  have  been  inten- 
tionally provided  for  that  purpose,  has  re- 
sulted in  the  careless  habit  on  the  part  of 
some  of  the  carriers'  agents  of  neglecting  to 
notify  the  shipper  of  the  necessity  for  de- 
claring valuation  in  order  to  protect  his 
rights,  and  in  the  failure  to  collect  the  prop- 
er charges."  It  would  seem  from  this  that 
the  Interstate  Commerce  Commission  consid- 
ered that  the  duty  of  giving  such  notice  or 
making  inquiry  as  to  the  value  rested  upon 
the  carrier,  rather  than  that  a  duty  of  vol- 
unteering information  as  to  value  In  all 
events  rested  upon  the  shipper.  In  the  case 
at  bar  it  is  stated  that  the  carrier's  agent 
stamped  upon  the  receipt,  "Value  asked  and 
not  given,"  though  in  point  of  fact  he  did 
not  ask  the  value.  It  may  be  pertinently  in- 
quired why  did  the  carrier  provide  such  a 
stamp,  and  why  did  its  agent  stamp  upon 
the  receipt  that  value  had  been  asked  and 
not  given,  when  this  was  not  the  fact,  if  it 
thought  there  was  no  necessity  whatever  for 
inquiry  on  its  part,  and  that,  without  this,  a 
failure  to  state  the  value  would  constitute  a 
fraud  on  the  part  of  the  shipper,  which 
would  relieve  it  from  liability  entirely,  or 
limit  its  liability  so  as  not  to  exceed  $50? 

Counsel  for  plaintiff  in  error  seem  to  think 
that  the  ruling  in  the  case  of  Magnin  v. 
Dinsmore,  70  N.  T.  410,  26  Am.  Rep.  608, 
was  overlooked  by  this  court  in  deciding 
the  case  of  Southern  Express  Co.  v.  Hanaw, 
because  of  a  remark  made  in  the  opinion 
that  in  some  jurisdictions  a  delivery  and 
acceptance  of  a  receipt  containing  printed 
words  like  that  under  consideration  would 
be  held  to  create  a  contract  but  that  we  had 
found  no  case  in  which  it  had  been  held  to 
constitute  a  fraud  by  the  shipper.  An  in- 
spection of  134  Ga.  455,  456,  67  S.  E.  944. 
137  Am.  St  Rep.  227,  will  show  that  refer- 
ence was  made  to  the  much-litigated  case 
of  Magnin  v.  Dinsmore,  as  reported  both  in 
62  N.  Y.  35,  20  Am.  Rep.  442.  and  70  N.  Y. 
410,  26  Am.  Rep.  608,  and  that  the  reference 
to  the  latter  decision  was  accompanied  by 
a  criticism  upon  it  In  that  case  it  was  not 
held  that  there  was  a  fraud  releasing  the 
company  from  liability,  but  that  from  the 
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receipt  arose  a  contract  to  some  extent, 
and  beyond  that  an  estoppel  by  silence. 
We  cannot  agree  with  that  decision,  or  others 
like  it  If  a  carrier  had  no  notice  of  the 
nature  or  valne  of  goods  shipped,  and  a 
shipper  made  representations  on  the  fftith 
of  which  the  carrier  acted  in  fixing  its 
charges,  it  might  be  that  the  shipper  would 
be  estopped,  or  held  to  be  guilty  of  fraud,  if 
the  representations  were  untrue.  But  this 
makes  a  very  different  case  from  merely  not 
filling  a  blank  in  the  carrier's  receipt  by 
the  insertion  of  a  value.  If  there  were 
other  facts  showing  fraud  on  the  part  of 
the  shipper,  the  omission  to  fill  the  blank,  or 
not  giving  information,  might  be  a  circum- 
stance admissible  In  evidence.  But  merely 
omitting  to  fill  the  blank  left  for  a  statement 
of  value  is  neither  sufficient  to  prove  fraud 
nor  to  raise  an  estoppel  against  the  shipper. 
If  the  shipper  knew  that  the  charge  for 
carriage  was  affected  by  increase  in  valua- 
tion, did  not  the  carrier  know  it  also?  Did 
its  agent  not  know  that  the  value  was  not 
written  in  the  receipt?  Shall  the  shipper 
or  consignee  be  precluded  from  recovery,  be- 
cause of  not  filling  the  blank,  but  the  car- 
rier, knowingly  receiving  the  goods  to  be 
carried  for  hire,  escape  liability  by  not  mak- 
ing inquiry?  In  addition  to  the  authorities 
dted  in  the  Hanaw  Case,  134  Gki.  445,  67  S. 
E.  944,  137  AuL  St  Rep.  227,  see  Adams  Ex- 
press Co.  V.  Oreen,  112  Va.  527,  72  S.  E2. 
102  (Q,  and  Stringfield  v.  So.  Ry.  Co.,  152 
N.  C.  126,  67  S.  B.  333. 

In  the  case  now  before  us  there  was  no 
misrepresentation  on  the  part  of  the  shipper, 
no  artifice  to  conceal  the  character  of  the 
shipment,  or  to  give  it  a  mean  appearance, 
or  throw  the  carrier  off  its  guard*  or  tend 
to  prevent  Inquiry.  The  shipper  was  known 
to  the  carrier  to  be  a  jeweler  in  New  lork, 
who  had  shipped  thousands  of  parcels  during 
a  series  of  years.  The  carrier  sent  its  agent 
to  his  place  of  business  on  this  occasion  in 
order  to  receive  the  package  for  shipment,  as 
had  been  its  custom.  A  diamond  ring  was 
shipped  in  a  small  package,  which  was  sealed, 
^e  carrier's  agent  thus  either  knew  or  was 
put  on  notice  that  the  package  probably 
contained  jewelry.  He  made  no  inquiry  as 
to  its  value  though  the  place  for  inserting 
the  value  was  left  blank.  To  hold  that  the 
facts  stated  in  the  question  relieved  the  Car- 
rie, under  the  name  of  a  contract  or  of  an 
estoppel,  from  liability  beyond  $50,  or 
that  it  would  prevent  the  shipper  from  re- 
covering at  all  on  the  ground  that  he  was 
guilty  of  fraud,  would  be  in  one  breath  to 
lay  down  the  rule  that  the  carrier  could  not 
by  notice  in  receipts,  or  even  by  express 
contracts,  relieve  Itself  from  liability  for 
loss  arising  from  negligence,  and  in  the  next 
to  practically  destroy  the  effect  of  the  rule. 

The  loss  In  transit  is  stated,  and  it  does 
not  appear  that  there  was  any  evidence  to 
exculpate  the  carrier  from  negligence.  The 
effect  of  the  Interstate  Commerce  Law  will 


be  more  particularly  referred  to  In  a  later 
division  of  this  opinion.  In  answer  to  the 
first  question  propounded  by  the  Court  of 
Appeals,  we  hold  tiiat,  under  tiie  fticts  there- 
in hypothetically  stated,  the  plaintiff  is  en- 
titled to  recover  In  a  proper  form  of  action, 
and  that  his  recovery  should  not  be  limited 
to  $50,  but  he  can  recover  the  actual  value 
of  the  goods  lost 

[2]  2.  From  what  hal^  been  said  above,  it 
follows  that,  in  answer  to  the  second  ques- 
tion propounded  by  the  Court  of  Appeals, 
we  hold  that  there  is  no  valid  distinction 
between  the  case  in  hand  and  that  of  So. 
Express  Co.  ▼.  Hanaw,  184  Oa.  445,  67  S.  E. 
944,  137  Am.  St  Rep.  227,  on  the  ground 
that  in  the  case  at  bar  the  shipper  as  the 
agent  of  the  consignee,  filled  out  the  ex- 
press receipt  except  as  to  the  blank  left 
for  stating  the  value  of  the  article  shipped, 
and  fftiled  to  disclose  to  the  carrier  the  ac- 
tual value  and  contents  of  the  package  con- 
signed; and  we  further  hold  that  this  fact 
in  connection  with  the  other  fticts  stated 
in  the  first  question  propounded,  does  not 
differentiate  the  case  at  bar  from  the  case 
dted,  so  as  to  produce  a  different  result 

[3]  3.  The  third  question  propounded  in- 
quires as  to  the  extent  to  which  the  case  in 
hand  is  controlled  or  affected  by  the  In- 
terstate Commerce  Act  as  amended  in  1906, 
and  especially  by  what  is  known  as  the 
"Elkins  Act,"  as  amended  in  1906,  and 
whether,  in  view  of  the  provisions  of  those 
acts  of  Congress,  the  decision  of  this  court 
in  the  case  of  Southern  Express  Co.  v. 
Hanaw,  supra,  should  be  overruled  or  modi- 
fied. To  this  question  we  respond  that  there 
is  nothing  in  the  acts  of  Congress  men- 
tioned in  the  question  propounded  which 
controls  or  affects  the  case  in  hand,  or  which 
requires  a  modification  or  overruling  of  the 
decision  cited.  In  Pennsylvania  Railroad 
Co.  V.  Hughes,  191  U.  S.  477,  24  Sup.  Ct 
132,  48  li.  Ed.  268  (decided  in  1903),  it  was 
held  that,  "while  Congress  under  its  power 
may  provide  for  contracts  for  interstate 
commerce,  permitting  the  carrier  to  limit  its 
liability  to  a  stipulated  valuation,  it  does 
not  appear  that  Congress  has,  up  to  the 
present  time,  sanctioned  contracts  of  this 
nature;  and,  in  the  absence  of  congressional 
legislation  on  the  subject  a  state  may  re- 
quire common  carriers,  although  in  the  exe- 
cution of  interstate  business,  to  be  liable  for 
the  whole  loss  resulting  from  their  own 
negligence,  a  contract  to  the  contrary  not- 
withstanding. There  is  no  difference  in  the 
application  of  a  principle  based  on  the  man- 
ner in  which  a  state  requires  a  degree  of 
care  and  responsibility,  whether  enacted  in 
a  statute  or  resulting  from  the  rules  of  law 
enforced  in  its  courts."  In  that  case  a  horse 
was  shipped  from  Albany,  N.  Y.,  to  a  point 
in  Pennsylvania.  The  bill  of  lading  con- 
tained a  limitation  of  liability  to  a  valuation 
of  $100,  which  it  was  conceded  would  have 
been  hdd  valid  in  New  York,  but  not  in  Penn- 
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sylTanla.  Suit  was  brought  in  the  latter  state, 
a  recovery  was  had  for  $10,000,  and  this 
was  sustained.  We  may  assume,  therefore, 
that  the  Interstate  Commerce  Law,  as  it 
then  stood,  did  not  prevent  the  application 
of  the  state  law  to  the  validity  of  such 
agreements  or  to  the  right  of  recovery  in 
spite  of  them. 

The  act  of  Congress  regulating  interstate 
commerce  was  passe<f  February  4,  1887.  24 
Stat  379;  1  Supp.  to  Rev.  Stat.  529.  By  the 
second  section  thereof  it  was  declared  that  if 
any  common  carrier  subject  to  the  provisions 
of  the  act  should,  directly  or  indirectly,  by 
any  special  rate,  rebate,  drawback,  or  other 
device,  charge,  demand,  collect,  or  receive 
from  any  person  or  persons  greater  or  less 
compensation  for  transportation  of  passen- 
gers or  property  than  from  any  other  person 
or  persons  for  a  like  service,  the  carrier 
should  be  deemed  guilty  of  unjust  discrimi- 
nation, which  was  prohibited  and  declared 
unlawful.  By  section  3  it  was  declared  un- 
lawful for  any  common  carrier  subject  to  the 
provisions  of  the  act  to  give  any  undue  or 
unreasonable  preference  or  advantage.  Sec- 
tion 10  prescribed  the  penalty  for  a  violation 
of  the  act  By  the  act  of  March  2,  1889,  the 
original  act  was  amended.  Act  March  2, 
1889,  c.  382,  25  Stat  855,  1  Supp.  to  Rev. 
Stat  084  (U.  S.  Comp.  St  Supp.  1911,  p. 
1292).  The  tenth  section  of  the  original  act 
was  so  amended  as  to  declare  that  the  will- 
ful causing  to  be  done,  or  suffering  or  per- 
mitting to  be  done,  anything  in  the  act  pro- 
hibited or  declared  unlawful,  or  aiding  or 
abetting  therein,  or  willfully  omitting  or  fail- 
ing to  do  any  act,  matter,  or  thing  in  the  act 
required  to  be  done,  or  causing  or  willfully 
suffering  or  permitting  anything  so  directed 
or  required  by  the  act  to  be  done  not  to  be 
done,  or  aiding  or  abetting  any  such  omis- 
sion or  failure,  should  be  a  misdemeanor.  It 
was  further  amended  by  declaring  that  if 
any  common  carrier,  or  any  officer  or  agent 
thereof,  if  a  corporation,  by  means  of  false 
billing,  false  classification,  false  weighing,  or 
false  report  of  weight,  or  by  any  other  device 
or  means,  should  knowingly  or  willfully  as- 
sist, or  willingly  suffer  or  permit,  any  person 
or  persons  to  obtain  transportation  for  prop- 
erty at  less  than  the  regular  rates,  such  car- 
rier, officer,  or  agent  should  be  guilty  of  a 
misdemeanor.  The  amendment  further  de- 
clared that  any  person  and  any  officer  or 
agent  of  any  corporation  or  company,  who 
should  deliver  property  for  transportation  to 
any  common  carrier  subject  to  the  provisions 
of  the  act,  or  for  whom  as  consignor  or  con- 
signee any  such  carrier  should  transport 
property,  who  should  knowingly  and  will- 
fully, by  false  billing,  false  classification, 
false  weighing,  false  representation  of  the 
contents  of  the  package,  or  false  report  of 
weight,  "or  by  any  other  device  or  means, 
whether  with  or  without  the  consent  or  con- 
nivance of  the  carrier,  its  agent  or  agents, 


obtain  transportation  for  such  property  at 
less  than  the  regular  rates  then  establlBhed 
and  in  force  on  the  line  of  transportation, 
shall  be  deemed  guilty  of  .fraud,  which  is 
hereby  declared  a  misdemeanor."  It  further 
declared  that  inducing  a  common  carrier  or 
its  officer  or  agent  to  unjustly  discriminate 
in  rates,  or  aiding  or  abetting  the  common 
carrier  in  unjust  discrimination,  should  be 
a  knisdemeanor.  With  these  provisions  in  the 
law,  the  decision  in  Pennsylvania  Railroad 
V.  Hughes,  supra,  was  rendered,  and  it  was 
declared  that  they  did  not  Interfere  with  t>e 
administration  of  the  state  law  in  regard  to 
prohibiting  limitations  of  liability  for  losses 
arising  from  negligence. 

What  is  commonly  known  as  the  Blkins  Act 
of  February  19,  1903  (32  Stat  847),  had  also 
be^i  enacted  before  the  decision  mentioned 
above  was  rendered,  though  after  the  case 
arose.  That  act  and  the  amendment  of  1906 
to  the  Interstate  Commerce  Act,  to  which  the 
Court  of  Appeals  calls  attention  (84  Stat 
584),  did  not  serve  to  change  the  law  in  re- 
spect to  contracts  limiting  liability,  as  de- 
clared in  the  decision  above  cited.  They  ex- 
tended the  provisions  of  the  law.  By  the  act 
of  1906  express  companies  were  included  as 
common  carriers  within  the  meaning  of  the 
law.  It  was  declared  that  it  should  be  un« 
lawful  for  any  person,  persons,  or  corpora- 
tion to  offer,  grant,  or  give,  or  to  solicit,  ac^ 
cept,  or  receive,  any  rebate^  concession,  or 
discrimination  in  respect  to  the  transporta- 
tion of  any  property  in  Interstate  or  foreign 
commerce  by  any  common  carrier  subject  to 
the  act,  whereby  any  such  property  should 
by  any  device  whatever  be  transported  at  a 
less  rate  than  the  tariffs  published  and  filed. 
This  amendment  was  somewhat  broader  than 
the  original  act  and  the  amendment  of  1889,' 
but  dealt  with  the  prohibition  of  unjust  dis- 
crimination. It  did  not  permit  a  limitation 
by  contract  of  the  liability  of  a  common  car^ 
rier.  On  tSbe  contrary,  so  far  as  any  intima- 
tion might  be  drawn  from  its  terms,  such  in- 
timation would  be  in  opposition  to  permitting 
such  contracts.^  They  could  easily  be  made 
devices  for  the  avoidance  of  the  prohibitions 
made  by  0>ngresB.  It  was  argued  that  if 
the  shipper,  who  failed  to  fill  the  blank  in 
an  express  receipt  left  for  the  statement  of 
the  value,  were  permitted  to  recover  the  ac- 
tual value  of  the  property  lost,  it  might  be 
used  as  a  means  of  avoiding  the  terms  of  the 
act.  We  think  there  would  be  much  more 
danger  of  this,  If  shippers  and  carriers  were 
permitted  to  make  contracts  limiting  liabili- 
ty without  regard  to  actual  value,  or  if  car* 
rlers  could  accomplish  the  same  result  be- 
cause of  a  printed  form  of  receipt  and  the 
leaving  unffiled  of  a  blank  for  the  Insertion 
of  the  value,  regardless  of  actual  value.  But 
whether  or  not  the  shipper  or  the  company, 
or  both,  may  be  subject  to  the  penalties  pro- 
vided by  the  act,  this  does  not  prevent  the 
shipper  from   recovering   the   value   of   his 
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property  lost  by  reason  of  the  negligence  of 
the  carrier. 

By  section  7  of  the  act  of  1006  (84  Stat 
595)  a  common  carrier  receiving  property 
for  interstate  transportation  is  required  to 
issue  a  receipt  or  bill  of  lading  therefor,  and 
it  is  declared  that  the  initial  carrier  shall  be 
liable  to  the  lawful  holder  thereof  "for  any 
loss,  damage,  or  injury  to  such  property 
caused  by  it,  or  by  any  common  carrier,  rail- 
road or  transportation  company  to  which 
such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass, 
and  no  contract,  receipt,  rule  or  regulation 
sliall  exempt  such  common  carrier,  railroad, 
or  transportation  company  from  the  liability 
hereby  imposed:  Provided,  that  nothing  tn 
this  section  shall  deprive  any  holder  of  such 
receipt  or  bill  of  lading  of  any  remedy  or 
right  of  action  which  he  has  under  existing 
law."  It  can  hardly  be  contended  that  this 
provision  authorized  any  limitation  of  liabil- 
ity by  the  initial  carrier  which  it  did  not 
previously  have  a  right  to  make.  It  has 
been  contended  that  th^  declaration  that  the 
initial  carrier  shall  be  liable  for  **any  loss 
or  damage**  caused  by  it  or  a  connecting 
carrier  cut  off  any  pre-existing  right,  if 
there  were  any,  to  make  a  contract  for  the 
limitation  of  liability.  But  the  majority  of 
courts  which  have  passed  upon  this  ques- 
tion have  held  that  the  purpose  of  the  act 
was  to  require  the  issuance  of  through 
bills  of  lading  and  to  prevent  the  limitation 
of  liability  of  the  initial  carrier  to  a  loss 
occurring  on  its  own  line.  Ck)ngress  was 
doubtless  aware  of  the  conflicting  decisions 
which  had  been  made  in  regard  to  the  right 
to  limit  liability  of  a  common  carrier  by 
contract,  especially  for  a  loss  occurring  by 
a  carrier's  own  negligence,  and  of  the  fact 
that  there  were  different  statutes  on  the 
subject  Apparently,  lest  there  might  be  a 
claim  that  this  section  interfered  with  the 
pre-existing  state  laws,  the  last  clause  was 
added,  distinctly  providing  that  "nothing  tn 
this  section  shall  deprive  any  holder  of  such 
receipt  or  bill  of  lading  of  any  remedy  or 
right  of  action  which  he  has  under  existing 
laws."  Considering  the  act  of  1906  as  a 
whole,  we  are  of  the  opinion  that  it  did  not 
confer  upon  a  common  carrier  any  right  to 
limit  its  liability  by  contract;  nor  did  it  in- 
terfere with  the  status  of  the  state  laws  and 
the  right  of  recovery  under  them,  as  an- 
nounced in  Pennsylvania  R.  Go.  v.  Hughes, 
supra. 

It  was  contended  that  the  use  of  the  word 
"fraud"  in  the  act  of  Congress  of  1889  was 
fn  conflict  with  the  ruling  of  this  court  in 
the  Hanaw  Case.  But  this  is  clearly  nega- 
tived by  the  fact  that  the  acts  declared  un- 
lawful by  Congress  and  punishable  as  a 
fraud  were  stated  to  be  so,  whether  they 
were  done  with  or  without  the  consent  or 
connivance  of  the  carrier.     It  was  a  fraud 


relatively  to  the  public  to  evade  the  require- 
ments of  the  law,  and  was  a  public  offense. 
But  between  the  shipper  and  the  carrier  it 
was  not  intended  to  declare  that  an  act  was 
a  fraud  on  the  part  of  the  former,  releasing 
the  latter  from  liability  for  damages,  wheth- 
er done  with  or  without  its  connivance  and 
consent  This  legislation  was  dealing  with 
rates  and  charges  of  common  carriers,  and 
fraudulent  efforts  to  evade  the  law  in  regard 
to  them.  It  did  not  set  up  a  new  rule  by 
which  a  carrier  could  claim  to  be  released 
from  its  liability  to  a  shipper.  See  Chicago, 
etc..  By.  Co.  V.  Solan,  169  U.  S.  133,  18  Sup. 
Ct  289,  42  L.  Ed.  688.  In  the  Matter  of  Re- 
leased Rates,  18  I.  0.  C.  650;  Merchants' 
Cotton  Press,  etc.,  Co.  v.  Insurance  Co.  of 
North  America,  151  U.  S.  368,  14  Sup.  Ct 
367,  88  li.  Ed.  195;  Latta  v.  Chicago,  etc., 
Ry.  Co.,  172  Fed.  860,  97  C.  C.  A  198; 
Hughea  y.  Atlanta  Steel  Co.,  136  Ga.  511, 
71  S.  B.  728,  36  L.  R.  A;  (N.  S.)  547;  U  & 
N.  R.  Ca  V.  Warfleld  &  Lee,  6  Ga.  App.  550, 
553,  65  S.  E.  308.  The  amendment  of  1910 
was  enacted  after  this  case  began,  and  was 
not  mentioned  in  the  questions  propounded 
ty  the  Court  of  Appeals.  But  what  has  been 
said  would  doubtless  apply  also  to  it 

It  appears  in  the  statement  of  facts  made 
in  connection  with  the  first  question  pro- 
pounded by  the  Court  of  Appeals  that  no 
express  charge  had  been  paid  or  demanded. 
It  may  be  that  the  carrier  is  not  precluded 
from  collecting  a  proper  charge.  But  this 
would  not  affect  the  question  of  the  liability 
under  consideration.  AU  the  Justices  con- 
cur. 

(188  Qa.  456) 

ADAMS  EXPRESS  00.  ▼.  CHAMBBRLIN- 
JOHNSON-DU  ROSE  CO. 

(Supreme  Court  of  GeorgicL    Aug.  18,  1912.) 

(8yUahu9  hy  the  Court) 

1.  Cabbiebs  (S  129*)— Interstatb  Cohitebce 
Act— Violation— Loss  op  Goods— Offknses. 
The  provisions  contained  in  section  10  of 
the  Interstate  Commerce  Act  approved  Feb- 
ruary 4,  1887  (Act  Feb.  4,  1887,  c  104,  24 
Stat.  382,  8  Fed.  Stat.  Ann.  835  [U.  S.  Comp. 
St  1901,  p.  3160]),  declare  it  to  be  a  fraud 
and  make  it  a  penal  offense  for  any  person, 
delivering,  property  for  transportation  to  any 
common  carrier  subject  to  the  provisions  of  that 
act,  knowingly  and  willfully,  by  ''false  billing, 
false  classification,  false  weighing,  false  repre- 
sentation of  the  contents  of  the  package,  or  false 
report  of  weight,  or  by  any  other  device  or 
means,  whether  with  or  without  the  consent  or 
connivance  of  the  carrier,'*  to  obtain  trans- 
portation for  such  property  at  less  than  the 
regular  rates  then  established  and  in  force 
on  a  line  of  transportation.  It  also  makes  it 
a  penal  offense  for  any  person  to  induce  any 
common  carrier  subject  to  the  provisions  of 
the  act,  or  any  of  its  officers  or  agents,  to 
discriminate  unjustly  in  his  favor  as  against 
any  consignor  or  consignee  in  the  transporta- 
tion of  such  property.  By  the  amendment  of 
the  Interstate  Commerce  Law  (Act  June  29, 
1906,  c.  3591.  34  Stat  584,  Fed.  Stat  Ann. 
1909,  Supp.  262  [U.  S.  Comp.  St  Supp.  1911, 


•For  other  cases  see  same  topic  and  secUon  NUMBBR  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  fiarles  ft  Rep'r  Indexes 
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p.  1288])  it  is  made  a  misdemeanor  for  any 
person  to  offer,  grant,  or  give,  or  to  solicit^ 
accept,  or  receive,  any  rebate,  concession,  or 
discrimination  in  respect  to  the  transporta- 
tion of  any  property  in  interstate  or  foreign 
commerce  by  any  common  carrier  subject  to 
the  act  regulating'  interstate  commerce  and 
acts  amendatory  thereof,  whereby  any  such 
property  shall,  by  any  device  whatever,  be 
transported  at  a  less  rate,  than  that  named 
in  .the  tariffs  published  and  filed  by  the  car- 
rier, as  required  by  the  act  to  regulate  com- 
merce and  acts  amendatory  thereof,  or  where- 
by any  advantage  is  given  or  discrimination 
practiced.  Held,  although  such  practices  upon 
the  part  of  consignors  of  freight  to  be  moved 
by  a  carrier  from  one  state  into  another  are 
made  penal,  that  fact  will  not  prevent  a  con- 
signor from  recovering  damages  on  the  com- 
mon-law liability  of  the  carrier  for  loss  of 
freight  resulting  from  a  violation  of  its  duties 
as  a  carrier.  2  Hutchinson  on  Carriers,  § 
547;  Moore  on  Carriers,  §  13;  Insurance  Co. 
V.  Delaware  Mutual,  etc.,  Co.,  91  Tenn.  537, 
19  S.  W.  555;  Merchants*  Cotton,  etc.,  Co. 
V.  Insurance  Co.,  151  U.  S.  368,  14  Sup.  Ct. 
367,  38  L.  Ed.  195;  Pon-Decker  Lumber  Co. 
V.  Spencer,  86  Fed.  846,  30  C.  C.  A.  430.  In 
re  T.  H.  Bunch  Co.  (C.  C.)  180  Fed.  519; 
In  the  Matter  of  Released  Rates,  13  Interst 
Com.  R.  550.  See,  also,  Hughes  v.  Atlanta 
Steel  Co.,  136  Ga.  611,  71  S.  E.  728,  36  L.  R. 
A.  (N.  S.)  547;  Southern  Express  Co.  v. 
Hanaw,  134  Ga.  446  (8),  459,  67  S.  E.  944, 
137  Am.  St.  Rep.  227. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  545-551;    Dec.  Dig,  t  129.*] 

2.  Oabbiebs  (|§  148,  153,  158*)— Transporta- 
tion OF  Merchandise— Express  Companies 
— Receipt— Valuation  —  Public  Policy  — 
What  Law  Governs. 

Where  no  value  is  put  upon  goods  ship- 
ped by  an  express  company,  and  no  effort  is 
made  to  arrive  at  a  valuation,  the  mere  fact 
that  in  the  prepared  form  of  receipt  issued  by 
the  carrier  to  the  shipper  there  is  contained 
the  statement  that,  'in  consideration  of  the 
rate  charged  for  carrying  said  property,  which 
is  regulated  by  the  value  thereof,  and  is  based 
upon  a  valuation  of  not  exceeding  $50  unless 
a  greater  value  is  declared,  the  shipper  agrees 
that  the  value  of  said  property  is  not  more 
than  |50,  unless  a  greater  value  is  stated 
therein,  and  that  the  company  shall  not  be  lia- 
ble in  any  event  for  more  than  the  value  so 
stated,  nor  for  more  than  $50  if  no  value  is 
stated  herein/'  will  not  suffice  to  limit  the 
liability  of  the  company  to  $50,  regardless 
of  the  value  of  the  property  shipped.  Such 
a  statement  in  the  receipt  is  not  a  valuation, 
but  an  arbitrary  limitation  sought  to  be  placed 
upon  the  liability  of  the  carrier. 

(a)  If  such  a  statement  should  be  held  to 
constitute  an  agreement  between  the  parties 
fixing  an  arbitrary  valuation  of  the  property, 
and  should  be  a  valid  contract  under  the  laws 
of  New  York,  where  executed,  it  would  be 
contrary  to  the  public  policy  of  this  state, 
and  unenforceable  in  Georgia. 

(b)  Inasmuch  as  an  express  contract  of  the 
character  mentioned  would  be  unenforceable 
in  Georgia  by  reason  of  its  being  contrary  to 
the  public  policy  of  this  state,  the  mere  fact 
that  at  the  time  the  property  was  delivered  to 
the  carrier  for  transportation  the  consignor 
presented  a  form  of  receipt  filled  out,  the 
same  being  so  tendered  for  the  purpose  of 
having  it  signed  by  a  representative  of  the 
carrier,  and  it  was  signed  by  him,  would  not 
render  the  agreement  enforceable  in  Georgia. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  Jl§  650,  663-667,  686,  687-690,  69^ 
703V2,  708-710,  718,  718% ;  Dec.  Dig.  §§  148, 
153,  158.*1 


8.  Former  Decisions— Application  to  Re- 
view AND  Overrule. 

The  rulings  announced  in  the  second  head- 
note  result  from  an  application  of  the  decision 
rendered  in  Southern  Express  Co.  v.  Hanaw, 
134  Ga.  445,  67  S.  E.  944,  137  Am.  St  Rop. 
227.  The  motion  to  review  and  overrule  that 
case  is  denied.  All  of  the  rulings  are  sup- 
ported and  elaborated  in  Adams  Express  Co. 
V.  Mellichamp,  75  S.  E.  596. 

4.  Answer— Disallowance  of  Amendments. 
In  view  of  the  rulings  above  announced, 
the  court  below  did  not  err  in  striking  cer- 
tain portions  of  the  answer  filed  by  the  ex- 
press company,  and  in  disallowing  certain 
amendments  offered  to  the  answer. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 
Action     by     the     Ohamberlin-Johnson-Du 

Rose  Company  against  the  Adams  Express 
Company.  From  an  order  striking  certain 
portions  of  defendant's  answer,  and  disal- 
lowing certain  amendments  offered  thereto, 
plaintiff  brings  error.    Affirmed. 

Robert  C.  &  P.  H.  Alston  and  E.  A.  Nealy, 
all  of  Atlanta,  for  plaintiff  In  error.  Smith, 
Hammond  &  Smith,  of  Atlanta,  for  defend- 
ant in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HILL,  J.,  dis- 
qualified. 


(138  Oa.  683) 

RICHARDS  et  aL  y.  SHIEIiDS  et  aL 
(Supreme  Court  of  Georgia.     Aug.  17,  1912.) 

(Syllabus  ly  the  Court) 

1.  Pleading  (§8  199,  210*)  —  PErnxiow— Mo- 
tion TO  Dismiss  —  Special  Demurres  — 
Time. 

The  motion,  made  upon  the  trial  of  the 
ca8€^  by  the  defendant  below,  to  dismiss  the 
petition,  was  in  the  nature  of  a  special  de- 
murrer, and  therefore  came  too  late.  Moreover, 
it  was  largely  speaking  in  its  character. 

[Eid.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  JJ  464-469;   Dec.  Dig.  {§  199,  210.*] 

2.  Appeal  and  Erbob  (§  518*)  —  Recobd^ 
Pleading — Answer— Amendment. 

An  amendment  offered  to  an  answer,  which 
was  disallowed  by  the  court,  cannot  be  brought 
to  this  court  as  part  of  the  record  in  the  case, 
but  must  be  brought  up  as  a  part  of  the  bill 
of  exceptions,  either  set  out  therein,  or  attach- 
ed thereto  as  an  exhibit,  properly  identified,  and 
made  a  part  of  the  bill  of  exceptions.  McGarry 
V.  Seiz.  129  Ga.  296,  58  S.  B.  856;  Id.,  136 
Ga.  849,  72  S.  E.  243;  Bowen  v.  Neal,  136 
Ga.  859,  72  S.  EI  340.  The  mere  fact  that 
such  an  amendment  was  filed  in  the  office  of 
the  clerk  of  the  court,  without  an  order  of  the 
judge  allowing  it  to  be  so  filed,  and  prior  to  its 
disallowance  by  the  judge,  does  not  alter  the 
rule.  Branan  t.  Baxter,  l22  Ga.  224,  50  S.  E. 
45. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2342-2355;  Dec.  Dig.  § 
518.*  ] 

3.  Bankruptcy  (J  421*)  —  Discharge— E3x- 
empt  Propebtt— Liabilitt  fob  Dischargb- 
ABLE  Debt. 

After  a  debtor  has  been  discharged  in  bank- 
ruptcy, a  debt  unsecured  'by  lien,  provable  in 
bankruptcy,  and  not  falling  within  any  of  the 
exceptions  specified  in  the  bankruptcy  act,  can- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Aln.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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not  be  enforced  In  equity  by  a  proceeding  in 
rem  against  an  exemption  set  apart  to  the 
bankrupt  in  the  bankruptcy  proceedings,  where 
he  pleads  his  discharge  in  bankruptcy,  and  that 
plaintiff  was  given  due  notice  of  the  bankrupt- 
cy proceeding,  and  where  there  is  proof  sus- 
taining such  plea.  Bowen  v.  Keller,  180  Ga. 
31,  60  S.  EX  174,  124  Am.  St.  Rep.  164, 

(a)  This  case  was  of  the  nature  just  above 
indicated.  The  defendant  pleaded  his  discharge 
in  bankruptcy  after  due  notice  to  the  plaintiff. 
The  plaintiff^s  debt  was  evidenced  by  promis- 
sory notes,  and  was  unsecured  b^  any  sort  of 
lien.  There  was  nothing  to  indicate  that  the 
debt  was  not  provable  and  dischargeable  in 
bankruptcy.  The  plaintiffis,  on  the  trial,  put  in 
evidence  the  defendant's  answer.  It  follows 
that  the  trial  judge  erred  in  rendering  a  judg- 
ment in  rem  against  the  property  exempted  to 
the  defendant  in  bankruptcy  proceedings. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent,  Dig.  jf  772-774,  776,  777,  77^781.  783- 
786,  78i^790;    Dea  faig.  fi  421.*] 

Error  from  Superior  Court,  Douglas  Coun- 
ty;   Price  Edwards,  Judge. 

Action  by  J.  S.  Shields  and  others  against 
W.  J.  Richards  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Re- 
versed. 

J.  S.  James,  of  Atlanta,  for  plalntlfTs  In  er- 
ror. James  Be&ll  and  B.  F.  Boykln,  both  of 
Carrollton,  for  defendants  In  error. 

FISH,  C.  J.  Judgment  reversed.  AH  the 
Justices  concur. 


<138  Oa.  581) 

GREEN  V.  GREEN. 
(Supreme  Court  of  Georgia.     Aug.  17,  1912.) 

(Syllahus  hp  the  Court) 

!•  CoNTiNUANCB— Discretion— Abuse, 

There  was  no  abuse  of  discretion  in  over- 
ruling the  motion  to  continue  the  case. 

2.  Trial  (8  169*)— Direction  of  Verdict- 
Refusal  TO  Proceed  to  Trial— Dismissal. 
When  the  plaintiff  failed  or  refused  to  pro- 
ceed with  the  trial  after  the  overruling  of  the 
motion  to  continue,  and  offered  no  evidence,  it 
was  error  to  direct  a  verdict  against  them. 
The  proper  judgment  was  one  of  dismissal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  841,  381-387,  389;    Dec.  Dig.  §  ie9.*] 

8.  Appeal  and  Error  (§  1175*)— Oosts  (8 
231*)—Reversal— Disposition  of  Case. 
This  will  not  require  a  reinstatement  of 
the  case,  or  a  new  trial.  But  direction  is  given 
that  the  verdict  and  judgment  thereon  be  vacat- 
ed, and  that  in  lieu  thereof  a  judgment  dismiss- 
ing the  case,  with  costs  against  the  plaintiffs, 
be  entered. 

<a)  The  plaintiff  in  error,  having  obtained  a 
substantial  modification  of  the  judgment,  is  en- 
titled to  have  judgment  for  the  costs  of  bring- 
ing the  case  to  this  court  and  those  accruing  in 
this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4573^4587;  Dec.  Dig.  J 
1175:*  Costs,  Cent.  Dig.  §)  847,  852,  853,  855^ 
872-875;    Dec.  Dig.  §  231.*] 

Error  from  Superior  Court,  €k>rdon  Coun- 
ty;  A.  W.  Flte,  Judge. 


Action  by  T.  C.  Green  against  J.  M.  Green. 
From  a  judgment  for  defendant,  plaintiff 
brings  error.    Affirmed. 

T.  W.  Skelly,  of  Calhoun,  and  Maddox, 
McCamy  &  Shumate,  of  Dalton,  for  plaintiff 
in  error.  O.  N.  Starr,  of  Calhoun,  and  J.  M. 
Neel,  of  CartersviUe,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed,  with  di- 
rection.  All  the  Justices  concur. 


(188  Ga.  Wi) 
TARVER  et  al.  t.  BARBER  et  aL 
(Supreme  Court  of  Georgia.     Aug.  19,  1912.) 

(8yUahu»  hy  the  Oouri.) 

L  EXECUTOBS    AND    ADlflNISTBATORS    (§   349*) 

•— Ordeb  or  Sals  — Conclusiveness  — Eb- 

BONEOUS  DeSCBIPTION   OF  LAND. 

Where  an  administratrix  applied  to  the 
court  of  ordinary  for  leave  to  sell  all  the  real 
estate  of  the  intestate  lying  in  a  certain  coun- 
ty, and  the  order  of  the  ordinary  recited  such 
petition  and  granted  leave  to  sell  all  of  the 
lauds  of  the  deceased  in  the  county  named,  ex- 
cept the  dower  estate  of  the  widow,  and  under 
this  Older  the  administratrix  sold  and  conveyed 
the  lands,  in  a  subsequent  attack  upon  the  ti- 
tle claimed  under  the  sale,  the  order  for  sale 
was  admissible,  although,  after  the  general 
grant  of  authority,  it  undertook  to  describe  the 
lands  of  the  deceased,  and  did  not  do  so  ac- 
curately. Clements  v.  Henderson,  4  Ga.  148, 
152;  Davie  v.  McDaniel,  47  Ga,  195;  Coggins 
V.  Griswold,  64  Ga.  323. 

(a)  Both  sides  claimed  under  the  deceased, 
and  neither  attacked  his  title  to  the  land  in 
controversy,  lying  in  the  named  county. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  §  349.*] 

2.  EXECUTOBS  AND  Administbatobs   (§   346*) 
—Sale  of  Land — Obdeb— Signature. 

Although  tiie  ordinary  may  not  sign  an  or- 
der granting  an  administrator  leave  to  sell 
land,  yet  if  it  be  entered  on  the  minutes,  and 
they  be  signed  by  him,  the  order  will  not  be 
held  void  for  want  of  signature.  Smith  v.  Ross, 
108  Ga.  198,  33  S.  E.  953. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  {§  1444,  1447; 
Dec.  Dig.  {  346.*] 

3.  Instbuctions. 

Though  some  of  the  charges  complained  of 
may  not  have  been  perfectly  accurate,  there 
was  nothing  which  required  the  ^rant  of  a 
new  trial.  The  verdict  was  authorized  by  the 
evidence. 

Error  from  Superior  Court,  Screven  Coun- 
ty;  B.  T.  Rawllngs,  Judge. 

Action  between  Mrs.  J.  B.  Tarrer  and  oth- 
ers and  B.  B.  Barber  and  others.  Judgment 
for  the  latter,  and  the  former  bring  error. 
Affirmed. 

H.  B.  Strange,  of  Statesboro,  White  & 
Lovett,  of  Sylvania,  and  Brannen  &  Booth,  of 
Statesboro,  for  plaintiffs  in  error.  H.  A. 
Boykin,  of  Sylvania,  for  defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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(188  Ga.  464) 

BMBRT  T.  STATE. 
(Sapreme  Court  of  Georgia.    Aag.  18,  1912.) 

(ByUahui  by  the  Court.) 

!•  Jury  (|  110*)  —  Qualificationb  —  Objeo- 
noNB— TnnB. 

That  a  juror's  name  is  not  on  the  juiy 
list  or  in  the  jury  box  is  not  cause  for  a  new 
trial,  when  the  point  is  raised  for  the  first 
time  after  verdict.  Being  an  objection  propter 
defectum,  it  should  be  discovered  and  urged  be- 
fore verdict.  Somers  v.  State,  116  Ga.  535  (2), 
42  S.  B.  779;  Jordan  v.  State,  119  Ga.  443,  46 
S.  E.  679. 

Pid.  Note.— For  other  cases,  see  Jurv,  Gent. 
Dig.  H  002-518,  515-523;    Dea  Dig.  |  110.*] 

2.  Obiminai*  Law  ({ 1152*)— Afpeal—Dxnxal 
OF  New  Trial— Discretion. 

Where,  after  verdict,  in  a  motion  for  a 
new  trial  the  impartiality  of  two  of  the  jurors 
was  attacked,  and  there  was  a  showing  and  a 
countershowing  on  the  subject,  and  the  pre- 
siding judge  passed  on  the  conflicting  evidence, 
-his  findinjs  will  not  be  reversed,  unless  he  has 
abused  his  discretion.  Jefferson  v.  State,  137 
Ga.  3S2  (1),  73  S.  E.  499. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ({  305&-^057;  Dec.  Dig.  i 
1152.*] 

8.  Homicide  ((  840*)— Instructions— Rbyibw 

— MijTUAi,  Combat. 

If  the  charge  on  the  subject  of  mutual 
combat  of  which  complaint  was  made^  was  not 
altogether  aa  clear  and  exact  as  it  might  have 
been,  under  the  evidence  it  does  not  require  a 
reversal  on  the  ground  that  It  was  "too  vague 
and  uncertain,  and  because  the  court  failed  to 
give  the  jury  the  law,  if  any,  which  diatinguish* 
es  between  mutual  combat;  that  is  to  say,  that 
the  court  failed  to  charge  the  jury,  when  death 
results  from  a  mutual  combat  between  two 
parties,  when  it  is  manslaughter,  and  when  it 
is  murder."  Cargile  v.  State,  187  Ga.  775  (6), 
74  S.  E.  621;  Freeman  v.  State,  70  Ga.  376 
(8). 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §1  716-717,  720;   Dec.  Dig.  t  840.*] 

4.  Conviction— Verdict— Evidence. 

The  verdict  was  supported  by  the  evi- 
dence, and  there  was  no  error  in  overruling  the 
motion  for  a  new  trial. 

Error  from  Superior  Court,  Madison  Coun- 
ty; D.  W.  Meadow,  Judge. 

Mack  Bmbry  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Geo.  C«  Thomas,  of  Athens,  B.  H  J.  ft  S.  J. 
Smith,  of  Commerce,  and  J.  F.  L.  Bond,  of 
Danielsvllle,  for  plaintiff  in  error.  Thos.  J. 
Brown.  Sol.  Gen.,  of  Elberton,  and  T.  S.  Fel- 
der,  Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  AU  the 
Justices  concur. 


038  Ga.  470) 

MILLEDGEVILLE  COTTON  CO.  v.  BACON. 

(Supreme  Court  of  Georgia.     Aug.  14,  1912.) 

(SyUahut  hy  the  Court.) 

1.  Master  and  Servant  ({  40*)— Contract 
or  E2MPL0TMENT— Breach— Evidence. 
The  action  was  for  breach  of  contract,  it 
being  alleged  that  the  plaintiff  was  employed 
by  toe  defendants  to  represent  them  as  a  cot- 
ton buyer  in  a  named  town  for  a  stated  period 
at  a  given  salary,  and  his  expenses  when  out 


of  town  on  defendants*  business.  Defendants' 
answer  admitted  the  contract  of  employment 
and  the  amount  of  salary  alleged  by  plaintiflf* 
but  denied  any  agreement  to  pay  expenses  as 
claimed.  The  answer  further  admitted. that  de- 
fendants discharged  plaintiff  from  their  service 
about  the  time  alleged  by  plaintiff,  but  pleaded 
justification  in  so  doing,  because  plaintiff  had 
been  derelict  in  the  discharge  of  his  duties,  was 
incompetent,  and  had  violated  the  trust  rebosed 
in  him;  the  particulars  being  set  forth.  There 
was  a  further  plea  to  the  effect  that  plaintiff 
was  short  in  his  accounts  with  defendants  in  a 
stated  sum,  for  which  judgment  was  prayed 
against  htm.  There  was  a  verdict  for  the 
plaintiff,  and  the  defendants  excepted  to  the 
refusal  of  a  new  trial.  EM,  the  verdict  was 
supported  by  evidence. 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  47-49;  Dec  Dig.  | 
40.*] 

2.  Instructions— Eyidenob. 

There  was  evidence  to  authorise  the  In- 
struction excepted  to,  in  reference  to  ratifica- 
tion by  defendants  as  to  the  expenses  daimed 
by  plaintiff. 

8.  Master  and  Servant  (|  40*>-Oontract  or 
Employment  —  Breach  —  Dbfbnbbs^  Jus- 

TI7ICATI0N      of     DiBCHARQS  —  BUBDBN      OV 

Proof. 

The  court  did  not  err  In  instmctins  the 
Jury  to  the  effect  that  the  burden  of  prooi  was 
on  the  defendants  to  establish^  to  the  satisfac- 
tion of  the  jury,  by  a  preponderance  of  evi- 
dence, their  plea  of  Justification  in  the  dis- 
charge of  plaintiff.  The  burden  of  proof  gen- 
erally lies  upon  the  part^  asserting  or  aflfrm- 
ing  a  fact,  and  to  the  existence  of  whose  case 
or  defense  the  proof  of  such  fact  Is  essential.'* 
Civil  Code,  |  5746.  The  defense  referred  to 
was  certainly  affirmative,  and  was.  moreover, 
somewhat  in  the  nature  of  confession  and 
avoidance;  and  it  Is  well  settled  that  the  bur- 
den in  s^ch  cases  is  upon  the  defendant  to  sus- 
tain his  plea.  See  Stewart  v.  Mynatt,  ISO  Ga. 
637,  70  S.  E.  325;  Widincamp  v.  Widincamp, 
135  Ga.  644,  70  S.  B.  566.  This  ruling  is  not 
in  conflict  with  what  was  held  In  Mobley  v. 
I^yon,  134  Ga.  125,  67  S.  E.  668,  137  Am.  St 
Rep.  213,  9  Ann.  Cas.  1004,  relied  on  by  plain- 
tiffs in  error.  There  the  issue  was  whether 
the  alleged  testatrix  signed  the  instrument  pur- 
porting to  be  her  will;  the  propounders  con- 
tending that  she  did,  and  the  caveators  con- 
tending that  she  did  not  As  the  propounders 
held  the  affirmative  of  the  issue,  the  burden 
was  on  them  to  sustain  it 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {(  47-49;   Dec  Dig.  i  40.*] 

4.  New  Trial  (t  89*)~Instructions— Repe- 
tition. 

The  fact  that  the  court  subsequently  in 
his  charge,  repeated  in  substance  the  instruc- 
tion referred  to  in  the  next  preceding  headnote, 
was  not  cause  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  S{  57-61;   Dec.  Dig.  §  39.*] 

Error  from  Superior  Court,  Baldwin  Coun- 
ty; James  B.  Park,  Judge. 

Action  by  B.  W.  Bacon  against  the  Mil* 
ledgeville  Cotton  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Hines  ft  Vinson,  of  Milledgevllle,  for  plaln« 
tiff  In  error.  M.  E.  Evans,  of  Warrenton, 
and  Allen  ft  Pottle,  of  Milledgevllle,  for  de- 
fendant in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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on  Gtt.  oi) 

SMALL  ▼.  JONE& 
(Snpreme  Court  of  Georgia.     Aog.  15,  1912.) 

(SyUahu$  by  the  Court,) 
L  TinoTATioN  or  AonoiCB  (t  175*)  — Aobkb- 

ICXNT    TO    WaIVB—CoNSIDEBATION. 

An  agreement  to  waive  any  defense  under 
the  statnte  of  limitations,  made  without  con- 
sideration after  the  bar  of  the  statute  had  at- 
tached, is  not  binding  upon  the  party  making 
the  agreement,  and  will  not  prevent  the  debt- 
or, when  sued,  from  setting  up  the  bar  of  the 
statute. 

[Rd.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Gent.  Dig.  |  662;  Dec  Dig.  1 175.*] 

2.  LiiciTATiON  or  AcnoNB  (t  180*)— Dbitbrbx 

—General  Deuubeeb. 

It  appearing  upon  the  face  of  the  plead- 
ings in  this  case  that  the  debt  sued  on  was 
barred  by  the  statute  of  limitations,  a  general 
demurrer  based  upon  that  ground  should  have 
been  sustained. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  U  670-675,  681;  Dec 
Dig.  fi  180.*] 

(Additional  fifylJo^iw  (y  Bditoridl  Staff.) 

a.  LniiTATioiT  or  Actions  (i  24*)— Statute 
Applicable— Wbitten  Contbacts. 

Plaintiff,  having  purchased  an  interest  In 
a  business  enterprise  which  never  materialized, 
sued  for  the  return  of  the  money,  and  attached 
to  the  petition  a  receipt,  signed  by  defendant, 
evidencing  the  receipt  from  plaintiff  of  $800, 
"being  part  payment  for  one  forty-fourth  in- 
terest" in  a  certain  patent,  and  that  a  note  due 
in  four  months  for  $200  completed  the  pay- 
ment HM.  that  the  receipt  was  not  a  con- 
tract to  deliver  such  interest,  binding  defend- 
ant to  repay  the  money  in  case  of  de&ult,  and 
hence  plaintiff  could*  not  treat  the  failure  to 
repay  tne  money  as  a  breach  of  a  written  con- 
tract, subject  to  the  limitations  applicable  to 
actions  on  such  contracts. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  U  112-117;  Dec  Dig. 
i  24.*] 

4.  LiiOTATiON    OF    AenoNs    (t   28*)  — Obal 
Contbact— Bbeach. 

Where  plaintiff  orally  contracted  to  pur- 
chase an  interest  In  a  business  from  defendant, 
and  such  interest  was  never  delivered,  plain- 
tiff's action  to  recover  the  amount  paid  was 
barred  by  the  four-year  statute  of  limitations. 

[E3d.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  (f  134,  135,  142;  Dec 
Dig.  f  2&*] 

Error  from  Saperlor  Court,  Bibb  Coimty; 
W.  H.  Felton,  Judge. 

Action  by  J.  S.  Jones  against  W.  B.  Small. 
From  an  order  oTermling  defendant's  de- 
mnrrer  to  plaintiffs  amended  petition,  he 
brings  error.    Reversed. 

On  January  17,  1911,  J.  S.  Jones  filed  suit 
against  W.  E.  Small  to  recover  the  sum  of 
$800,  with  Interest  from  July  29,  1904,  al- 
leging that  on  the  last-named  date  he  paid 
to  the  defendant  $800  on  account  of  the  pnr- 
diase  price  of  a  forty-fonrth  (1/44)  Interest 
In  a  business  enterprise  known  as  the  "Rose- 
Tdt  Putty  Patent";  that  said  enterprise, 
for  some  reason  unknown  to  plaintiff,  never 
materialised;  and  that  idalntlff  had  made 
frequent  demands  upon  defendant  for  the  re- 


turn of  his  money.  Attached  to  his  petition 
was  a  copy  of  a  receipt  as  follows:  "July 
29,  '04.  Received  of  J.  S.  Jones  eight  hun- 
dred dollars,  being  part  payment  for  one  for- 
ty-fourth Interest  in  the  Rosevelt  Putty  Pat- 
ent A  note  payable  in  four  months  for  two 
hundred  dollars  completes  the  payment  W. 
E.  Small." 

The  defendant  filed  a  general  demurrer, 
setting  up,  among  other  grounds,  that  the  al- 
leged cause  of  action  was  barred  by  the 
statute  of  limitations.  When  the  demurrer 
was  called  for  hearing,  the  plaintiff  offered 
an  amendment,  in  which  he  alleged:  'That 
complainant's  right  of  action  as  set  out  in 
his  original  petition,  though  arising  more 
than  six  years  prior  to  the  bringing  of  said 
suit,  was  not  in  fact  at  the  time  of  the 
bringing  of  said  salt,  and  Is  not  now,  barred 
by  the  statute  of  limitations,  for  the  reason 
that  on  the  28d  day  of  July,  1910,  the  de- 
fendant, W.  B«  Small,  executed  and  deliver- 
ed to  yonr  petitioner  a  written  waiver" — a 
copy  of  which  is  as  follows:  "Georgia,  Bibb 
County.  I,  W.  E.  Small,  having  been  noti- 
fied by  the  attom^s  representing  J.  S.  Jones 
of  their  Intention  to  file  suit  against  me  on 
July  23,  1910,  upon  hn  alleged  claim  growing 
out  of  the  sale  of  a  one  forty-fourth  inter- 
est in  a  certain  putty  pat^it;  and  whereas, 
it  appearing  that,  if  said  contemplated  suit 
is  not  filed  by  the  29th  day  of  July,  1910, 
the  same  will  be  barred  by  the  statute  of 
limitations,  and  I,  the  said  W.  E.  Small,  de- 
siring time  to  investigate  the  merits  of  said 
alleged  claim,  do  hereby  agree,  in  the  event 
the  said  suit  is  not  filed  against  me  within 
the  statutory  period,  to  waive  all  rights  of 
defense  to  said  suit  that  I  may  have  by  rea- 
son of  the  statute  of  limitations  having  run 
against  the  same.  This  23d  day  of  July, 
1910.    W.  E.  SmaU." 

Objection  to  the  allowance  of  this  amend- 
ment was  overruled,  and  a  demurrer  to  the 
I>etltion  as  amended  was  also  overruled. 
The  defendant  excepted. 

W.  E.  Martin,  Jr.,  and  J.  E.  Hall,  both  of 
Macon,  for  plaUitiff  in  error.  Ryals,  Grace 
&  Anderson,  of  Macon,  and  Anderson,  Fol- 
der, Rountree  ft  Wilson,  of  Atlanta,  for  de- 
fendant in  error. 

BEOE,  J.  (after  stating  the  facts  as  above). 
[3]  We  do  not  think  that  the  plaintiff  could 
treat  the  faUure  to  repay  the  money  as  a 
breach  of  a  written  contract  The  receipt 
was  not  a  contract  for  the  delivery  of  an 
interest  in  the  contemplated  enterprise,  bind- 
ing the  party  executing  the  receipt  to  repay 
the  money  In  default  of  delivery  of  the  speci- 
fied interest  in  the  enterprise,  so  as  to  make 
this  action  analogous  to  the  suit  in  the  case 
of  Hill  V.  Hackett,  80  Ga.  54,  4  8.  E.  856. 
A  comparison  of  the  written  instrument  sued 
on  there  with  the  receipt  given  by  the  de- 
fendant in  the  present  case  will  show  the 
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radical  difference  between  the  two  writings. 
The  writing  relied  npon  in  the  action  of 
Hill  V.  Hackett,  while  acknowledging  the  re- 
ceipt of  certain  tickets,  also  contained  a 
promise  to  return  the  tickets,  '*or  to  account 
for'*  them,  if  nsed.  In  the  present  case,  the 
receipt  evidencing  the  payment  contains  no 
promise  to  repay  the  money  in  case  of  fail- 
ure "to  deliver  the  interest"  in  the  contem- 
plated enterprise.  There  is  no  breach,  in 
the  instant  case,  of  any  express  written  un- 
dertaking, but  a  failure  to  perform  an  im- 
plied undertaking — that  is,  the  repayment  of 
the  money,  or  rather  the  payment  of  it  as 
money  had  and  received  in  case  the  contem- 
plated enterprise  was  abandoned  and  the  de- 
fendant should  put  himself  in  a  position 
where  he  was  unable  to  turn  over  to  the 
plaintiff  the  consideration  for  the  money 
paid  by  the  latter. 

[4]  It  follows,  from  what  we  have  said 
above,  that  the  plaintiff's  cause  of  action 
was  barred  by  the  statute  of  limitations 
within  four  years  from  the  time  when  it 
first  came  into  existence  against  the  defend- 
ant In  the  petition  it  is  stated  that  plain- 
tiff's right  of  action  as  set  out  in  his  petition 
"arose  more  than  six  years  prior  to  the 
bringing  of  the  suit"  (though  it  is  not  de- 
terminable from  the  facts  alleged  in  the  pe- 
tition when  the  cause  of  action  actually 
arose);  and  as  there  was  less  than  a  year  be- 
tween the  time  of  the  execution  of  the  instru- 
ment which  the  plaintiff  insists  was  a  valid 
waiver  of  the  defendant's  right  of  any  de- 
fense under  the  statute  of  limitations  and 
the  actual  filing  of  the  suit  in  the  case,  the 
bar  of  the  statute  had  attached  at  the  time 
of  the  execution  of  the  instrument  relied 
upon  as  such  waiver. 

[1]  That  being  true,  in  the  absence  of  some 
showing  that  the  waiver  was  made  for  a 
valuable  consideration,  it  was  not  binding. 
Had  the  instrument  containing  the  waiver 
contained  also  a  new  promise  to  pay  the 
debt,  a  new  point  from  which  the  statute 
would  run  would  have  been  created.  But 
the  writing  relied  upon  as  a  waiver  contains 
neither  a  new  promise  nor  an  acknowledg- 
ment of  the  debt,  nor  does  it  show  that  it 
was  based  upon  any  consideration  other 
than  the  postponement  of  the  bringing  of  a 
suit  upon  the  alleged  debt;  and  this  post- 
ponement could  not  amount  to  a  considera- 
tion, inasmuch  as  the  bar  of  the  statute  had 
already  attached,  and  mere  delay  in  bring- 
ing suit  did  not  benefit  the  defendant  nor 
put  the  plaintiff  in  a  worse  position  than 
that  in  which  he  was  before.  The  relation 
of  the  parties  as  debtor  and  creditor  could 
not  be  affected  by  delay  in  bringing  the  suit. 
Under  these  circumstances  the  bar  of  the 
statute,  which  had  attached,  was  not  remov- 
ed. See,  in  this  connection,  Trask  v.  Weeks, 
81  Me.  325,  17  Atl.  162,  Warren  v.  Walker, 
23  Me.  453,  and  Stockett  v.  Sasscer,  8  Md. 
374. 


[2]  As  the  debt  sued  on  was  barred  by 
the  statute  of  limitations,  the  defendant's 
demurrer  based  upon  that  ground  should 
have  been  sustained,  and  it  was  error  to 
overrule  it 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(138  Qa.  4e0) 

ANTHONY  SHOALS  POWER  CO.  et  aL  v. 

FORTSON. 

(Supreme  Court  of  Georgia.     Aug.  13,  1912.) 

(Syllabus  hy  the  OouH.) 

1.  Landlord   and   Tenant    (§   38*)— Oral 
Lease— Term— Tenancy  at  Will. 

An  oral  lease,  not  naming  any  term,  bat 
limited  to  endure  until  the  happening  of  a 
contingency,  creates  a  tenancy  at  will. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent   Dig.   |  100;    Dec   Dig.  | 

2.  Landlord   and   Tenant    (|   39*)— Orai. 
Lease— Subsequent  Written  Agreement. 

If,  subsequently,  the  landlord  accepts  from 
the  tenant  the  latter's  rent  note  for  a  definite 
term,  containing  a  complete  and  certain  agree- 
ment for  the  rent  of  the  same  land,  and  em- 
bracing covenants  not  included  in  the  oral 
lease,  the  prior  oral  contract  will  be  presum- 
ed to  have  been  superseded  and  merged  into 
the  writing. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  §§  101-103;  Dec  Dig. 
§  39.*] 

3.  Landlord  and  Tenant  (§  18*)— Rboov- 
ERY  OF  PROPERTT— Evidence. 

There  was  evidence  authorizing  an  in- 
ference that  the  landlord'  had  contracted  for 
the  rent  of  the  land  for  the  year  1912. 

[Bd.  Note.~For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §|  45-48;  Dec.  Dig.  f 
18.*1 

4.  Landlord  and  Tenant  (§  132*)— Posses- 
sion—Interference— Remedy— Injunction. 

Injunction  is  an  available  remedy  to  re- 
strain a  landlord  from  interfering  with  the 
possession  of  his  tenant  pending  the  tenancy, 
where  the  damages  are  of  such  a  nature  as  to 
be  incapable   of   accurate   computation. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  |{  460-464,  467-469; 
Dec.  Dig.  S  132.*] 

(Additional  SyllahuM  hy  Editorial  Staff,) 

5.  Evidence  (I  441*)— Writpbn  Contract— 
Parol  Proof. 

Where  a  tenant  gave  a  rent  note  to  his 
landlord,  embracing  and  reciting  a  complete 
and  certain  agreement  of  the  terms  of  the 
lease,  it  will  be  conclusively  presumed  that  the 
writing  contained  the  entire  contract  in  the 
absence  of  proof  of  fraud  or  mistake. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §f  1719-1845.  2030-2047;  Dec  Dig. 
§  441.*] 

Error  from  Superior  Court,  Wilkes  County; 
B.  F.  Walker,  Judge. 

Suit  by  C.  J.  Fortson  against  the  Anthony 
Shoals  Power  Company  and  others.  Decree 
for  complainant,  and  defendants  bring  error. 
Affirmed. 

Thos.  J.  Brown,  of  Elberton,  and  W.  A. 
Slaton,  of  Washington,  Ga.,  for  plaintiffs  in 
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error.  S.  H.  Sibley,  of  Union  Point,  and  I. 
T.  Irvln,  of  Washington,  Ga.,  for  defendant 
in  error. 

EVANS,  P.  J.  The  plaintiff,  O.  J.  Fortson, 
bronght  his  petition  against  the  Anthony 
Shoals  Power  Company  and  certain  other 
defendants,  praying  an  injunction  against 
interfering  with  his  possession  of  certain 
lands.  He  alleged  that  the  power  company 
owned  a  large  tract  of  land,  on  which  was 
an  undeveloped  water  power;  that  in  Oc- 
tober, 1909,  the  power  company  agreed  with 
him  that  he  should  rent  the  entire  land,  as 
long  as  the  same  was  not  flooded  by  the 
erection  of  a  dam,  at  a  price  of  34,000  pounds 
of  lint  cotton  per  year  for  each  year  that 
he  was  suffered  by  the  nonerectlon  of  the 
dam  to  occupy  the  land,  the  company  having 
a  right  at  any  time  to  erect  the  dam  and 
flood  the  land;  that  he  was  to  have  the  right 
to  make  such  Improvements  thereon  as  he 
wished,  at  his  own  risk  of  loss  thereof  by 
the  erection  at  any  time  of  the  dam,  and  to 
sublet  the  premises;  that  in  pursuance  of 
this  contract  he  entered  upon  the  land,  and 
for  each  of  the  years  1910  and  1911  he  gave 
his  rent  notes,  which  have  been  paid;  that 
on  October  10,  1911,  in  pursuance  of  his 
contract,  he  gave  to  the  power  company  his 
note,  for  the  year  1912,  for  34,000  pounds  of 
lint  cotton ;  that  on  the  faith  of  his  contract 
he  erected  valuable  improvements;  that  the 
defendants  had  denied  him  the  right  to 
rent  the  lands  for  the  next  year  (1912),  had 
informed  his  tenants  that  he  had  no  right 
to  the  possession  of  the  farms  for  the  next 
year,  and  that  they  would  not  be  permitted 
to  occupy  them,  and  had  stopped  his  ten- 
ants from  erecting  improvements  which  they 
had  contracted  with  him  to  construct  The 
power  company  denied  the  alleged  contract 
of  1909,  averred  that  it  had  rented  the  land 
to  the  plaintiff  in  1910  and  again  in  1911, 
and  denied  having  rented  the  land  for  the 
year  1912.  It  averred  that  the  plaintiff  had 
cut  timber  during  the  years  1910  and  1911 
in  violation  of  his  contract,  and  that,  unless 
the  plaintiff  vacated  the  premises  on  the  ex- 
piration of  his  term,  it  would  be  compelled 
to  take  proper  proceedings  to  evict  him.  On 
the  Interlocutory  hearing  the  defendants 
were  temporarily  restrained  as  prayed,  pro- 
vided the  plaintiff  deposited  with  the  clerk 
rent  notes  taken  by  him  for  the  year  1912  to 
the  extent  of  35,000  pounds  of  lint  cotton. 
Exception  is  taken  to  this  order. 

[1]  The  tenant's  contention  is  that  the 
landlord  made  a  parol  lease  of  the  land  to 
him,  to  continue  until  it  was  flooded,  and 
that  in  successive  years  he  gave  his  rent 
notes  in  pursuance  of  the  parol  contract. 
The  duration  of  the  tenancy,  by  the  express 
terms  of  the  parol  agreement,  depended  on  a 
contingency.  Such  a  lease,  not  naming  any 
term,  but  limited  to  endure  until  the  hap- 
pening of  a  contingency,  cannot  properly  be 
regarded  as  a  lease  for  years.    1  Tiffany  on 


Landlord  and  Tenant,  t  12.  And,  even  if  it 
could  be  construed  as  a  lease  longer  than  a 
year,  the  contract,  being  in  parol,  had  only 
the  effect  to  create  a  tenancy  at  will.  Civil 
Code,  f  3693.  As  the  term  is  indefinite,  and 
cannot  extend  beyond  a  year  solely  by  vigor 
of  the  parol  agreement,  the  plaintiff  sustain- 
ed the  relation  of  a  tenant  at  will.  The 
statute  provides  for  notice  to  terminate  a 
tenancy  at  will,  and  the  stipulation  that  the 
tenant  should  rent  the  land  as  long  as  it 
was  not  flooded  assured  to  the  landlord  the 
right  to  terminate  the  tenancy  by  flooding 
the  land  without  giving  the  statutory  no- 
tice. 

[21  The  subsequent  execution  by  the  ten- 
ant to  the  landlord  of  a  rent  note,  wherein 
the  contract  of  tenancy  appears  to  be  fully 
integrated,  and  which  contained  additional 
covenants  to  those  included  in  the  parol  con- 
tract, impels  a  conclusion  that  the  prior  parol 
agreement  was  merged  into  the  writing.  The 
rent  note  for  the  year  1911  contained  full 
specifications  of  a  lease  contract  It  speci- 
fied that  the  note  was  given  for  the  rent  of 
the  Anthony  Shoals  land,  and  contained  cove- 
nants by  the  tenant  to  pay  rent,  to  keep  the 
premises  in  repair,  to  cultivate  the  land  In 
a  farmlike  manner,  to  permit  no  waste,  or 
cutting  of  timber,  save  for  the  ordinary  re- 
quirements of  the  farm;  a  liability  for  waste 
to  the  value  of  the  depreciation  to  be  col- 
lected as  rent  It  was  stipulated  that  the 
payee  was  not  to  be  liable  for  repairs;  that 
if  he  or  his  principal  determined  to  go  for- 
ward with  the  construction  of  a  reservoir,  he 
or  they  might  go  upon  the  land  and  remove 
any  timber,  earth,  or  other  thing,  without 
becoming  liable  for  damages  or  a  reduction 
in  rent;  and  that  the  crops  should  be  re- 
moved by  the  tenant  not  later  than  Novem- 
ber 15th  of  that  year,  at  the  direction  of  the 
payee  or  his  principal.  No  copy  of  the  rent 
note  for  1910  is  found  in  the  record,  but  the 
parol  testimony  indicates  that  it  was  sub- 
stantially of  the  same  nature. 

[6]  Ordinarily  a  promissory  note  contains 
only  the  maker's  obligation  to  pay.  If  the 
note  does  not  purport  to  express  the  contract 
in  pursuance  of  which,  it  is  executed,  and 
that  contract  rests  in  parol,  its  terms  may 
be  proved  by  parol.  Pryor  v.  Ludden  & 
Bates,  134  Ga.  288,  67  S.  B.  654,  28  L.  R.  A. 
(N.  S.)  267.  But  where  a  tenant  gives  a  rent 
note  to  his  landlord,  embracing  and  reciting 
a  complete  and  certain  agreement  of  the 
terms  of  the  lease  contract,  it  will,  in  the  ab- 
sence of  fraud,  accident,  or  mistake,  be  con- 
clusively presumed  that  the  writing  contains 
the  entire  contract.  Bullard  v.  Brewer,  118 
Ga.  918.  Having  reduced  their  contract  to 
writing,  all  prior  oral  negotiations  and  agree- 
ments pertaining  to  the  same  subject-matter 
are  merged  into  the  writing  and  superseded 
by  the  writing.  Weaver  v.  Stoner,  114  Ga. 
167,  39  S.  E.  874.  It  follows,  therefore,  that 
the  written  contract  as  embraced  in  the  rent 
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note  of  1911  superseded  the  alleged  oral  con- 
tract made  in  1900. 

[3]  In  the  fall  of  1911  Fortson  executed  to 
the  power  company  a  rent  note  for  the  year 
1912,  and  delivered  it  to  the  president  of  the 
power  company.  There  is  a  dispute  concern- 
ing the  drcumstances  under  which  this  note 
was  delivered.  The  power  company  insists 
that  the  note  was  left  with  its  president  un- 
til it  could  be  submitted  to  its  general  man- 
ager for  approval;  that  it  was  submitted,  and 
the  general  manager  declined  to  renew  the 
rent  contract,  and  the  note  was  returned  to 
Fortson  on  November  10th  by  mail.  Fortson 
immediately  sent  the  note  back  to  the  presi- 
dent Fortson  contends  that  the  general 
manager  approved  the  rent  contract  for  the 
year  1912,  and  afterwards  attempted  to  repu- 
diate it  because  of  some  disagreement  about 
the  collection  of  the  rent  of  1911.  The  evi- 
dence was  sunicient  to  authorize  the  judge  to 
find  that  there  existed  a  contract  of  rental 
for  the  year  1912. 

[4]  This  brings  us  to  the  question  of  the 
remedy  of  injunction.  If  a  landlord  enters 
into  a  valid  contract  to  roit  his  land,  with 
the  right  to  sublet  it,  and  afterwards,  in  an 
attempt  to  repudiate  his  contract,  he  inter- 
feres with  the  tenant's  possession,  so  as  to 
prevent  him  from  exercising  his  privileges 
under  the  contract,  and  the  tenant's  damages 
are  incapable  of  ascertainment,  equity  will 
enjoin  the  landlord  from  so  doing.  There 
was  evidence  to  authorize  a  finding  of  these 
facts,  and  accordingly  there  was  no  abuse  of 
discretion  in  granting  an  interlocutory  in- 
junction. 

.  The  GHIBF  JUSTICE  and  Mr.  Justice 
ATKINSON  concur  in  the  judgment  as  based 
on  the  last  three  headnotes. 

Judgment  affirmed.  All  the  Justices  oon- 
CQz; 


CU8  Oa.  121) 

WATSON  ft  STRICKLAND  v.  PARIAN 

PAINT  CO. 

(Supreme  Court  of  Georgia.    Aug.  19,  1912.) 

(Syllahut  hy  the  Court,) 

1.  Plsadino  (§  199*)— Dkmubbeb  —  Filing- 
Time. 

A  demurrer  to  an  action  brought  in  the 
superior   court   on    an   open   account,    on    the 


ground  that  the  items  of  the  account  are  not 
suiBciently  specific,  should  be  filed  at  the  first 
term. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §{  464Mt69;    Dea  Dig.  |  199.«] 

2.  Dismissal  and  Nonsuit  ((  58*)— Dbrc- 

nvB  Pleading. 

The  open  account  involved  in  this  case  had 
certain  headings,  such  as  "Articles,"  "Size 
Package,"  "Price,"  and  "Amount"  Under  each 
head  were  written  certain  letten  and  figures, 
such  as  "30  gals,,  #39,  bile.,  1.05,  SIM."  Ac- 
companying these  items  were  dates.  In  some 
cases  there  were  added  words  descriptive  of 
the  articles,  such  as  "stucco,"  "Pekin  br.," 
and  "raw  oil."  Held,  that  the  suit  was  not  so 
fatally  defective  that  a  defendant,  who  failed 
to  demur  or  plead  at  the  first  term,  after  entry 
of  default,  could,  at  the  trial  term,  without  mov- 
ing to  open  the  default,  have  the  case  dismissed 
on  motion,  on  the  ground  that  no  itemiaed  ac- 
count was  attached  to  the  suit  "that  is  sufficient- 
ly legible  and  intelligible  as  to  put  defendant 
upon  notice  of  what  the  suit  is  intended  to 
cover,"  and  that  "the  statement  of  account  was 
so  vague  and  indefinite  as  that  no  valid  Judg- 
ment could  be  rendered  on  the  suit" 

(a)  Sudi  a  motion  was  properly  overruled. 
Central  By.  Go.  t.  Mots,  130  6a.  414,  61  8. 
B3.  1. 

[Ed.  Note.*For  other  cases,  see  Dismissal  and 
Nonsuit,  Gent  Dig.  H  134-139;    Dec  Dig.  f 

8.  Appeal  and  E^bob  (|  914*>— Tbial  (|  170^) 
— DtBBCTiNO  Vebdict—Skbvicb— Review. 
At  the  trial,  no  defense  having  been  filed, 
and  the  case  being  in  default,  there  was  no  er- 
ror in  directing  a  verdict  in  favor  of  the  plain- 
tiff for  the  amount  due  on  the  account  Givil 
Gode,  I  5662. 

(a)  No  question  having  been  raised  as  to  the 
service,  and  the  entry  of  service  not  having 
been  brought  to  this  court,  it  will  be  presumed 
that  due  service  was  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  3698-3698;  Dec.  Dig.  I 
914;*  Trial,  Gent  Dig.  8§  390-391;  Dec  Dig. 
t  170.*1 

Error  from  Superior  Gourt*  Haralson 
Gounty ;  Price  Edwards,  Judge. 

Action  by  the  Parian  Paint  Gompany 
against  Watson  ft  Strickland  on  open  ac- 
connt  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

G.  R.  Hutchens,  of  Rome,  for  plaintiffs  in 
error.  B.  F.  Boykin,  of  Garrollton,  for  de- 
fendant in  error. 

LUMPKIN,  J.  Judgment  afllrmedL  All  the 
Justices  concur. 
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(188  Gft.  S79) 

WESTERN  &  A-  R.  CO.*  T.  CASTBEL. 
(Supreme  Court  of  Georgia.    Aug.  17,  1912.) 

(8yUab%9  hv  ih9  Court.) 

1.  TBIAL    (I    101*)— IN8TBI70TION&— PbOVIITCB 
OF  JUBT— NSOUOKNOB. 

It  is  error  to  instruct  a  jury  that  certain 

enumerated  facts  constitute  negligence,  where 

the  law  does  not  declare  such  to  be  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  Si  42(M31,  435;  Dec  Dig.  i  191.*] 

2.  NKGUOBKOB    (I  122*)-*ACTZON»-BUBDBK 

OF  Pbooy. 

In  a  suit  for  a  personal  injury  arising 
from  a  negligent  tort  (where  the  doctrine  known 
as  the  master  and  sexrant  role  does  not  apply), 
the  burden  does  not  rest  on  the  plaintiff,  as 
part  of  his  case,  to  show  his  fineedom  from  neg- 
ligence, but  contributory  negligence  is  matter  of 
defense.  It  may,  however,  appear  from  the  e7- 
idence  introduced  by  either  party. 

[Ed.  Note.— For  other  caves,  see  Negligence. 
Cent.  Dig.  U  221-223,  229^234;  Dec  Dig.  | 
122.  ♦] 

Brror  from  Superior  Coturt»  Cobb  County; 
N.  A.  Morrl8»  Judge. 

Action  by  A.  J.  Casteel,  by  next  frimo, 
against  tbe  Western  A  Atlantic  RaUroad 
Company.  Judgment  for  plaintiff,  and  do* 
f endant  brings  error.    Reversed. 

Tye,  Peeples  ft  Jordan,  of  Atlanta,  and 
D.  W.  Blair,  of  Marietta,  for  plaintlfF  In  er- 
ror. Clay  ft  Morris,  of  Marietta,  for  de- 
fendant In,  error. 

fiVANS,  P.  J.  [1]  The  plalntUT,  a  youth 
of  13  years,  with  three  companions,  was 
playing  on  a  turntable  of  the  defendant 
railroad  company,  when  be  was.  Injured. 
In  a  suit  for  the  Injury  he  alleged  that  the 
railroad  company  was  negligent  In  maintain- 
ing upon  Its  premises,  without  guard  or 
adequate  protection,  the  turntable,  which 
was  dangerous  to  life  and  limb,  and  of  a 
nature  to  Invite  the  Intrusion  of  children. 
The  defendant  denied  any  negligence  In  this 
particular.  The  court  charged  the  Jury:  "I 
gjlve  you  this  rule:  Where  a  railroad  compa- 
ny leaves  a  dangerous  machine,  such  as 
a  turntable,  If  you  believe  that  the  table 
was  a  dangerous  machine,  unfastened  In  a 
dty  on  a  lot  which  Is  not  securely  Inclosed, 
and  where  people  and  children  are  wont  to 
visit  It  and  pass  thn)ugh  it,  this  Is  negli- 
gence on  the  part  of  said  company."  This 
instruction  contained  an  expression  of  opin- 
ion that  certain  acts  constituted  negligence. 
The  court  may  not  so  Instruct  the  Jury,  un- 
less such  acts  are  declared  by  law  to  be  neg- 
ligence. U  ft  N.  R.  Co.  V.  Arp,  136  6a.  489, 
71  S.  B.  867. 

[2]  The  court  also  charged  that  "the  de- 
gree or  measure  of  care  which  the  child  was 
required  to  exercise  was  that  which  Is  ordi- 
narily exercised,  and  which  Is  to  be  reason- 
ably expected  from  a  child  of  his  years  and 
experience,  under  the  circumstances  he  was 
In,  as  shown  by  the  evidence;  and  before 
the  Jury  can  find  him  guilty  of  contributory 
negligence,  or  lack  of  due  care,  you  milst  find 


that  he  failed  to  exerdse  such  care  and  cau- 
tion as  reasonably  might  be  expected  of  a 
child  of  his  years  and  experience  under  the 
circumstances,  and  the  burden  of  i^rovln^ 
such  lack  of  due  care  is  upon  the  defendant; 
still  that  proof  may  come  either  from  the  ev- 
idence Introduced  by  the  plaintiff,  or  that  In- 
troduced by  the  defendant,  or  from  the  evi- 
dence of  both."  In  its  connection,  this  In- 
struction was  not  erroneous.  Whenever  the 
defendant's  negligence  as  the  cause  of  the  In- 
Jury  Is  made  to  appear,  the  plaintiff's  con- 
tributory negligence  becomes  a  matter  of  de- 
fense. City  Council  of  Angusta  v.  Hudson, 
88  6a.  599  (3),  600,  15  S.  E.  678.  Unless  the 
plaintiff.  In  making  out  his  case,  submits 
proof  of  his  own  negllgmice,  as  the  contrib- 
utory cause  of  his  Injury,  ^e  burden  is  on 
the  defendant  to  prove  the  plalntUTs  negli- 
gence, if  such  defense  Is  made  to  the  action. 
Judgment  reversed.  All  the  Justices  con- 
cur. 

(138  0*.  m) 

B.  B.  FCBD  ft  CO.  et  aL  ▼.  ATLANTIC 
COMPRESS  CO. 

(Supreme  Court  of  Georgia.    Aug.  15,  1912.) 

(8yttahu$  hf  ih€  Court  J 

Action  (|  28*)— Assignmsntb  (I  117*}— Con- 
tract—Bbieach—Waivbb  or  TOBT— SUIT  IN 
AsstnfPsiT— Suit  vob  Usb  or  Anothxb. 
Where  a  contractual  relation  ezUts  be- 
tween the  parties,  such  as  that  of  bailor  and 
bailee,  so  that  the  latter  rightfully  obtains  pos- 
session of  the  property,  a  tort  ansing  out  of  a 
breach  of  the  bailee's  duty  imposed  by  his  re- 
lation, or  by  his  express  contract,  may  be  waiv- 
ed bv  the  bailor  and  assumpsit  maintained. 

(a)  The  action  in  this  case  was  ex  contractu, 
based  upon  an  alleged  refusal  of  the  defendant 
compress  company  to  deliver  cotton  upon  de- 
mand and  presentation  of  Its  receipts  given 
therefor. 

(b)  Under  the  facts  alleged,  the  plaintiff  had 
tbe  right  to  sue  for  the  benefit  of  the  usee 
named. 

(c)  The  petition  was  not  subject  to  the  de- 
murrers. 

[Ed.  Note.—- For  other  cases,  see  Action, 
Cent.  Dig.  If  196-215;  Dec.  Dis.  I  28:*  As- 
signments, Cent.  Dig.  8S  18&-m;  Dec  Dig 
g  117.*] 

Error  from  Superior  Court,  Sumter  Coun- 
ty; Z.  A.  Llttlejohn,  Judge. 

Action  by  B.  B.  Ford  ft  Co.,  and  another, 
for  the  use  of  the  Standard  Marine  Insur- 
ance Company,  Limited,  of  Liverpool,  against 
the  Atlantic  Compress  Company.  Judgment 
for  defendant,  and  plaintiffs  bring  error. 
Reversed. 

Claude  Estes,  of  Macon,  and  R.  L.  May- 
nard,  of  Amerlcus,  for  plaintiffs  In  error. 
King,  Spalding  ft  Underwood,  of  Atlanta, 
and  B.  A.  Hawkins,  of  Amerlcus,  for  de- 
fendant In  error. 

FISH,  C.  J.    B.  B.  Ford  ft  Co.  and  the 

Standard  Marine  Insurance  Company,  Lim- 
ited, of  Liverpool,  suing  for  the  use  of  the 
last-named     company,    brought    an    action 


•For  otber  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indeori 
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against  the  Atlantic  Compress  Company. 
The  substance  of  the  petition,  now  material, 
is  as  follows:  Ford  &  Co.,  between  Septem- 
ber 17,  1907,  and  January  30,  1908.  delivered 
to  the  defendant  234  bales  of  cotton,  taking 
its  warehouse  receipts  for  the  same,  wherein 
the  defendant  obligated  itself  to  deliver  the 
cotton  upon  the  return  of  the  receipts  prop- 
erly Indorsed,  and  the  payment  of  such 
charges  as  may  have  accrued  thereon  under 
the  current  tariff  of  the  defendant  company. 
On  February  3,  1908,  the  receipts  were  pre- 
sented to  the  defendant  by  Ford  &  Co.  and 
the  delivery  of  the  cotton  demanded.  De- 
fendant failed  and  refused  to  deliver.  Con- 
tinuing tender  of  the  receipts,  demand  for 
delivery,  and  refusal  to  deliver  were  alleged. 
Ford  &  Co.  held  a  policy  of  fire  insurance  on 
the  cotton.  Issued  to  them  by  the  Standard 
Marine  Insurance  Company,  Limited,  of  Liv- 
erpooL  On  February  12  and  16,  1908,  the 
insurance  company  paid  to  Ford  &  Co.  ^ 
stated  amount  of  money  as  the  value  of  the 
cotton,  talking  from  the  latter  the  receipts 
for  the  cotton  issued  by  the  defendant,  "as 
well  as  a  subrogation  transfer  of  all  the 
rights  of  B.  B.  Ford  &  Co.  as  owner  of  said 
cotton."  The  petition  further  alleged  that 
the  defendant,  "by  reason  of  its  failure  and 
refusal  to  deliver  said  cotton  on  demand,  or 
to  pay  the  value  thereof,  has  become  liable 
to  pay  petitioners  the  valne  of  the  same,  to 
wit,"  a  stated  amount,  with  interest  there- 
on from  February  2,  1908,  such  amount  be- 
ing the  same  which  it  was  alleged  the  in- 
surance company  had  paid  Ford  &  Co.,  as 
above  stated. 

The  petition  was  demurred  to  on  several 
grounds,  to  the  effect:  (1)  It  appears  from 
the  petition  that  at  the  time  it  was  filed 
neither  of  the  plaintiffs  had  any  right  to 
demand  the  cotton  of  the  defendant,  nor  to 
recover  for  its  refusal  to  deliver  on  demand, 
and  that  no  liability  was  shown  on  the  part 
of  defendant  for  the  value  of  the  cotton. 

(2)  The  action  is  founded  upon  an  alleged 
breach  of  duty  to  deliver  the  cotton  to  Ford 
&  Co.,  and  the  petition  shows  that  when  it 
was  filed  Ford  &  Co.  had  no  right,  title,  nor 
interest  in  the  cotton,  having  parted  with 
the  same  to  the  insurance  company,  and  no 
right  is  shown  In  the  insurance  company  to 
demand  the  delivery  of  the  cotton,  and  sue 
for  refusal  to  deliver  or  to  pay  its  value. 

(3)  The  suit  is  not  maintainable  by  Ford 
&  Co.  for  the  use  of  the  insurance  company, 
because  the  petition  shows  that,  at  the  time 
of  bringing  the  suit,  Ford  &  Co.  "had  parted 
with  said  cotton  for  full  value,  and  had 
transferred  all  of  its  right  of  every  nature 
therein  to  the"  Insurance  company.  (4)  No 
cause  of  action  is  set  forth  in  behalf  of  the 
insurance  company,  as  the  suit  is  for  tort 
in  the  failure  to  deliver  the  cotton,  and  ne^- 
ther  demand  by  it  nor  failure  to  deliver  to 
said  company  is  alleged,  and  no  right  of  ac- 
tion for  the  alleged  tort  to  Ford  &  Co.  was 


assignable  to  the  insurance  company.  (5)  So 
much  of  the  petition  as  sets  forth  that  the 
insurance  company  took  from  Ford  &  Co.  "a 
subrogation  transfer  of  all  the  rights  of  said 
B.  B.  Ford  &  Co.  as  owner  of  said  cotton"  is 
demurrable,  because  the  "subrogation  trans- 
fer" and  its  terms  are  not  set  forth,  and  be- 
cause no  facts  are  alleged  showing  any  rights 
of  subrogation  In  the  insurance  company.  (6) 
No  cause  of  action  is  set  forth  in  favor  of 
either  of  the  plaintiffs.  The  court  sustained 
the  demurrer  and  dismissed  the  i>etitiou. 
The  plaintiffs  excepted  and  brought  the  case 
here. 

Counsel  for  defendant  in  error  contend 
that  the  action  is  for  a  tort  in  the  conver- 
sion of  the  cotton,  and  we  assume  tliat  the 
trial  judge  entertained  the  same  view  of  the 
^se  in  sustaining  the  demurrer.  If  the  ac- 
tion were  in  tort,  the  Judgment  should  be 
affirmed.  In  our  opinion,  however,  the  ac- 
tion was  ex  contractu.  When  the  cotton 
was  delivered  to  the  defendant  by  Ford  & 
Co.,  it  gave  its  receipt  for  the  same,  in 
which  the  defendant  expressly  obligated  it- 
self to  deliver  the  cotton  upon  the  return 
of  the  receipts,  properly  indorsed.  Ford  & 
Co.  subsequently  presented  the  receipts  to 
the  defendant  and  demanded  of  it  the  cot- 
ton, which  demand  was  refused.  Clearly 
then  accrued  a  right  of  action  in  favor  of 
Ford  ft  Co.  against  the  defendant  for  a  dis- 
tinct breach  of  its  express  contract.  As  was 
said  in  Bates  v.  Bigby,  123  Ga.  727,  729, 
51  S.  E.  717,  718:  "Where  ♦  ♦  •  a  con- 
tractual relation  exists  between  the  parties, 
such  as  that  of  bailor  and  bailee,  so  that  the 
latter  rightfully  obtains  possession  of  the 
property,  a  tort  arising  out  of  a  breach 
of  the  bailee's  duty  imposed  by  his  rela- 
tion may  be  waived  by  the  bailor,  and  as- 
sumpsit maintained;  the  reason  being  that 
the  relation  of  the  parties,  out  of  which  the 
duty  violated  grew,  had  its  inception  in  the 
contract"  To  the  same  effect  is  De  Loach, 
etc.,  Co.  V.  Standard,  etc,  Co.,  125  Ga.  377, 
54  S.  E  157.  If  this  right  of  action  for 
breach  of  contract  continue  in  Ford  ft  Co. 
up  to  the  institution  of  the  suit,  then  they 
could  sue  in  their  name  for  the  use  of  any. 
person  they  might  designate  to  take  the 
proceeds  of  the  action,  provided,  in  so  doing, 
they  did  not  cut  the  defendant  off  from  any 
defense  which  it  would  otherwise  have.  Fi- 
delity ft  Deposit  Co.  V.  Nisbet,  119  Ga.  810, 
46  S.  E.  444,  and  cases  cited. 

The  right  of  action  was  in  Ford  ft  Co. 
when  the  suit  was  brought,  unless  they  had 
been  deprived  of  it  by  the  allegations  in  the 
seventh  paragraph  of  the  petition,  which 
were  as  follows:  "Petitioners  show  that  pe- 
titioner. Standard  Marine  Insurance  Compa- 
ny, Limited,  of  Liverpool,  a  fire  insurance 
company,  carried  a  policy  of  insurance 
against  fire  on  said  234  bales  of  cotton,  is- 
sued to  B.  B.  Ford  ft  Co.,  and  that  on  Feb- 
ruary 12,  1909  [1908  (?)],  and  February  10, 
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1908,  said  petitioner  Insurance  company 
paid  to  the  said  6.  B.  Ford  &  Go.  the  ag- 
gregate sum  of  $13,591.58,  tbe  value  of  said 
cotton,  taking  tbe  receipts  of  said  B.  B. 
Ford  &  Co.  therefor,  as  well  as  a  subroga- 
tion transfer  of  all  tbe  rights  of  said  B.  B. 
Ford  &  Co.  as  owner  of  said  cotton.'*  There 
is  no  allegation  in  the  petition  that  the  cot- 
ton was  burned  and  that  tbe  insurance  com- 
pany paid  to  Ford  &  Co.  the  amount  stated 
for  the  loss,  although  there  appears  on  the 
copy  of  the  receipt  attached  to  the  petition 
(which  is  alleged  to  be  tbe  same  in  form 
as  all  of  the  other  receipts,  except  as  to 
date,  number,  number  of  bales,  and  marks) 
a  certificate,  appearing  to  have  been  made 
by  the  defendant,  that  tbe  cotton  for  which 
the  receipt  was  given  was  destroyed  by  fire 
February  2,  1908.  We  do  not  agree  with 
counsel  for  plaintiffs  in  error  that  such 
certificate,  taken  in  connection  with  the  al- 
legations of  the  petition  quoted  above,  shows 
that  the  cotton  was  burned,  as  the  certificate 
is  not  referred  to  in  the  petition.  We  do 
not  think,  however,  that  the  right  of  Ford 
&  Go.  to  bring  the  action  for  the  use  of  the 
insurance  company  was  terminated  by  the 
facts  alleged,  to  the  effect  that,  prior  to  the 
bringing  of  the  suit,  the  insurance  company 
had  paid  them  "the  value  of  said  cotton, 
taking  the  receipts  of  said  B.  B.  Ford  ft  Co. 
therefor."  Although  the  insurance  company 
had  paid  Ford  ft  Co.  the  value  of  the  cotton, 
and  had  taken  the  receipts  which  the  de- 
fendant had  issued,  it  does  not  appear  that 
the  receipts  had  been  indorsed  by  Ford  ft 
Co.,  and  it  was  expressly  stipulated  in  each 
receipt  that  the  cotton  referred  to  would  "be 
delivered  only  upon  the  return  of  this  re- 
ceipt properly  indorsed,*'  etc.  In  the  absence 
of  an  indorsement,  the  defendant  was  not 
l>ound  to  deliver  the  cotton  to  the  insur- 
ance company,  had  it  presented  the  re- 
ceipts and  demanded  it  of  defendant;  and 
this  is  true,  notwithstanding  the  "subroga- 
tion transfer"  (whatever  it  may  have  been) 
to  the  insurance  company  of  all  the  rights 
of  Ford  ft  Co.  as  the  owner  of  the  cotton. 

Under  the  circumstances,  the  action  was 
properly  brought  by  Ford  ft  Co.  for  the  use 
of  the  insurance  company,  and  the  court 
erred  in  dismissing  tbe  petition  on  demurrer. 

Judgment  reversed.  AH  the  Justices  con- 
cur. 


(138  Gki.  636) 

SEABOARD  AIR  LINE   RY.  v.   GNANN  & 

DB  LOACH, 

(Supreme  Court  of  Georgia.    Aug.  16,  1912.) 

( Syllabus  by  the  Court.) 

Trial  (t§  251,  260*)— Request  to  Chargb— 
Instructions  Given  —  Railroads— Fires- 
Instructions— Applicabilitt  TO  Issues. 
The    testimony    to    which    objection    was 
made,  when  connected  with  other  testimony,  as 
required  by  the  court  in  his  ruling  on  its  ad- 
missibility, tended  to  support  the  case  as  laid 


in  the  petition,  and  was  not  irrelevant.  The 
requests  to  charge,  in  so  far  as  they  contained 
accurate  statements  of  law,  were  covered  by 
the  general  charge,  which  in  the  main  applied 
the  rules  of  law  respecting  the  liability  of  a 
railroad  company  for  damages  to  property 
proximately  caused  by  a  fire  negligently  set 
out  by  the  running  of  its  trains,  as  is  clearly 
and  fully  defined  in  Southern  Railway  Co.  v. 
Thompson,  129  Ga.  367,  68  S.  E.  1044.  The 
judgment  is  reversed,  on  the  exceptions  to  the 
charge,  that  "the  measure  of  diligence  which 
the  law  places  apon  tbe  railroad  company  is 
ordinaJ7  care  and  diligence  in  respect  to  carry- 
ing and  keeping  in  repair  spark  arresters  to 
prevent  fire,  and  the  same  ordinary  care  and 
diligence  in  keeping  the  same  in  good  order." 
The  failure  to  have  or  maintain  in  good  order 
spark  arresters  was  not  charged  in  the  petition 
as  an  act  of  negligence,  and  the  court  erred  in 
charging  npon  the  subject  The  charge  was 
harmful,  inasmuch  as  the  jury  might  have 
found  that  the  sparks  would  not  have  been 
emitted  if  the  engine  had  been  equipped  with 
a  spark  arrester,  and  that  ordinary  care  would 
require  such  equipment. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  J§  587-595,  651-659;  Dec  Dig.  §§  251, 
260.*] 

Error  from  Superior  CJourt,  Effingham 
Connty;    W.  W.  Sheppard,  Judge. 

Action  by  Gnann  &  De  Loach  against  the 
Seaboard  Air  Line  Railway.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

Anderson,  Cann  &  Cann  and  Thos.  F. 
Walsh,  Jr.,  all  of  Savannah,  for  plaintiff  in 
error.  Hitch  &  Denmark  and  Wm.  M.  Farr, 
all  of  Savannah,  for  defendants  in  error. 

EVANS,  P.  J.  Judgment  reversed.  All 
the  Justices  concur. 


(188  Ga.  604) 

SOUTHERN  COTTON  MILLS  T.  RAGAN 

et  al. 

(Supreme  Court  of  Georgia.    Aug.  15,  1912.) 

(Syllabus  by,  the  Court.) 

1.  RsciciVEBs   iS   142*)  — Salbs—^Juoiciai. 
Sale"~Caveat  Emftob. 

A  sale  by  a  receiver  appointed  by  a  court 
is  a  "judicial  sale,"  and  the  maxim  "caveat 
emptor*  applies'  to  such  sale. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  §§  24^-251;    Dec.  Dig.  §  142.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3867-3870.] 

2.  Receivess  (I  142*) —Sales  — Vacation— 
Gbounds. 

Where  such  a  sale  is  made,  equity  mU  not 
set  it  aside  at  the  instance  of  the  purchaser, 
in  the  absence  of  fraud  or  mutual  mistake,  and 
where  the  purchaser  is  guilty  of  laches  In  com- 
plaining, and  fails  to  show  an  ability  and  offer 
to  restore  the  status. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  t§  248-251;   Dec.  Dig.  §  142.*] 

3.  Receivers  (§  142*)— Sales— Vacation. 

Under  the  principles  announced  in  the  pre- 
ceding headnotes,  the  petition  was  properly 
dismissed  on  demurrer. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  §§  248^251;    Dec.  Dig.  f  142.*] 


•For  other  cases  see  ume  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


612 


75  SOUTHBASTBRN  RBPOBTBB 


(Oa. 


Error  from  Superior  Court,  Pulaski  Coun- 
ty;  J.  H.  Martin,  Judge. 

Petition  by  the  Southern  Cotton  Mills 
againist  Ragan  and  Lovejoy,  receivers  of  the 
Hawkinsville  Cotton  Mill,  to  set  aside  a 
judicial  sale  of  the  plant  of  the  Hawkins- 
ville Cotton  Mill.  From  a  decree  dismissing 
the  petition  on  demurrer,  plaintiff  brings 
error.    Aflftrmed. 

In  the  case  of  Planters'  Bank,  Trustee^ 
etc,  ▼.  -Hawkinsville  Cotton  Mill,  a  corpo- 
ration, Bag9.n  and  Lovejoy  were  appointed 
receivers  for  the  manufacturing  plant  of 
the  Hawkinsville  Cotton  Mill.  The  Southern 
Cotton  Mills,  a  corporation,  brought  its  peti- 
tion against  such  receivers.  The  substance 
of  the  petition,  so  far  as  is  here  material, 
is  as  follows: 

"8.  That  in  connection  with  the  said 
Hawkinsville  Cotton  Mill  Corporation,  and 
attached  thereto,  was  an  electric  plant  of 
the  value  of  $12,000  or  more,  consisting  of 
all'  the  machinery  and  apparatus,  together 
with  poles  and  wires,  necessary  for  the 
operation  of  the  electric  plant,  and  in  con- 
nection therewith  was  a  franchise,  or  what 
was  purported  and  represented  to  be  a  fran- 
chise, granted  by  the  city  of  Hawkinsville, 
and  under  a  contract  with  said  city  of 
Hawkinsville  the  said  Hawkinsville  Cotton 
Mill  was  to  furnish  said  city  and  Its  In- 
habitants with  electric  lights  for  a  term  of 
10  years. 

"4.  That  the  said  receivers  were  authoriz- 
ed and  ordered  by  your  honor  to  dispose  of 
said  property  by  public  sale;  that  they 
were  unable  to  make  a  fair  disposition  of  the 
same  by  public  sale,  but  your  petitioner, 
through  J.  C.  Cooper,  of  the  county  of  Fulton, 
negotiated  for  the  purchase  of  said  property, 
including  the  franchise  and  the  contract  of 
the  city  of  Hawkinsville  for  the  lighting  of 
the  same;  that  negotiations  proceeded  and 
were  consummated  by  a  proposition  to  pur- 
chase on  the  part  of  J.  O.  Cooper,  and  an 
acceptance  of  the  same  by  the  said  receiv- 
ers, at  private  sale;  that  a  report  of  said 
proposition  and  acceptance  was  submitted  by 
the  receivers  to  your  honor,  and  your  honor. 
In  the  exercise  of  your  powers  as  chancel- 
lor, authorized  the  acceptance  of  the  same 
and  confirmed  said  sale.  The  order  authoriz- 
ing and  confirming  the  said  sale  is  a  mat- 
ter of  record,  and  the  petitioner  prays  leave 
to  refer  thereto  as  often  as  necessary. 

"5.  That  in  pursuance  of  said  sale,  on  the 
1st  day  of  March,  1909,  the  said  receivers 
made  and  executed  and  delivered  to  peti- 
tioner a  deed,  a  copy  of  which  is  h^eto  at- 
tached, marked  ^Exhibit  A,'  to  which  leave 
of  reference  is  prayed,  by  which  the  said 
receivers  purport  to  -convey  all  of  said  prop- 
erty, including  the  franchise  granted  by  the 
said  city'  to  said  mills,  for  the  sum  of  $10,- 
000  In  cash  and  a  promissory  note  for  $5,- 
000,  dated  January  1,  1909,  bearing  interest 
at  8  per  cent  and  $2,000  of  the  stock  of 


petitioner,  and  In  addition  thereto  petitioner 
was  to  assume  payment  of  fifty  6  per  ceut. 
bonds  of  the  Hawkinsville  Cotton  Mill,  each 
of  the  value  of  $1,000,  held  by  said  trustee. 

*U  That  your  petitioner  paid  through  J. 
C.  Cooper  the  said  $10,000  in  cash,  and  took 
possession  of  said  property.    *    •    * 

"10.  Your  petitioner,  upon  investigation, 
ascertained  that  there  was  no  such  thing  as 
an  electric  franchise  granted  by  the  dty  of 
Hawkinsville  to  the  said  mlU,  which  the  deed 
purported  to  convey;  and  he  also  ascer- 
tained that  under  Its  terms  the  deed  did  not 
really  convey  the  poles  and  wires  which  are 
located  along  the  streets  and  highways  in  the 
city  of  Hawkinsville  and  adjacent  thereto. 

''11.  Said  electric  plant  was  of  the  value 
of  $12,000  or  more,  as  shown  by  the  repre- 
sentation of  the  receivers  who  offered  the 
same  for  sale  in  connection  with  the  manu- 
facturing plant,  the  said  sum  being  an 
amount  required  to  construct  the  said  plant; 
and  In  addition  thereto  there  was  the  value 
of  the  franchise  or  contract  for  the  lighting 
of  the  city  of  Hawkinsville.    •    •    • 

"13.  Petitioner  was  ififormed  that  the 
money  paid  by  Cooper  for  it  in  the  purchase 
of  said  property  is  now  In  the  hands  of  the 
receivers,  with  the  exception  of  a  small 
amount  which  had  he&i  paid  out;  bat  the 
said  receivers  are  paying  out,  and  will  con- 
tinue to  do  so  unless  enjoined.  PetitloBer 
does  not  undertake  to  say  how  it  happened 
that,  in  the  making  of  the  deed,  the  dectrie 
plant  and  the  franchise,  with  the  valuable 
contract  with  the  city  of  Hawkinsville,  waa 
not  conveyed  in  the  deed;  but  he  presents 
the  facts  as  they  exist  to  your  honor,  exer- 
cising chancery  powers  in  the  supervision  of 
the  estate  in  the  hands  of  the  receivers  ap- 
pointed by  the  court 

"14.  But  petitioner  does  charge  that  said 
deed  was  not  made  in  conformity  with  the 
negotiations,  and  the  same  should  be  can- 
celed and  the  sale  set  aside,  for  the  follow- 
ing reasons:  (1)  Because  the  receivers  never 
had  the  franchise  which  they  offered  to  sell, 
and  which  constituted  a  large  element  of 
value  In  the  property  purchased  by  peti- 
tioner. (2)  That  petitioner.  In  the  purchase 
of  said  property  from  the  receivers,  was 
largely  induced  to  buy  it  by  the  fact  that  the 
franchise  and  electric  plant  was  a  part  of 
the  property,  and  he  has  utterly  tailed  U> 
get  a  title  thereto.  (3)  The  sale  is  absolutely 
void,  for  the  reason  that  the  receivers  had 
no  title  to  the  property  which  they  purported 
to  convey. 

''IS.  Petitioner  shows  that  by  his  failure 
to  obtain  the  property  that  he  purchased  he 
had  been  injured  and  damaged  in  the  sum 
of  $20,000.    ♦    •    • 

"17.  Petitioner  stands  ready  to  account 
for  the  earnings  of  the  mill  and  the  electric 
plant  during  the  operation  of  the  same  frou> 
the  time  that  it  took  charge  of  said  plant 
until  it  was  closed. 
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"18.  The  premises  coiosldered,  petitioner 
prays:  (1)  That  the  receivers  be  enjoined 
from  disposing  of  any  money  paid  by  peti- 
tioner, or  J.  C.  Cooper  for  petitioner,  in  the 
purchase  of  said  property,  until  further  or- 
ders of  the  court.  (2)  That  the  deed  pur- 
porting to  convey  to  petitioner  the  said  man- 
ufacturing plant  and  franchise  be  canceled, 
and  that  petitioner  be  repaid  the  money 
which  he  has  paid  for  same*  or  whatever 
amount  be  due  it  upon  an  accounting  of  the 
operations  of  the  plant  during  its  possession 
of  the  same.  (3)  That  in  any  event  peti- 
tioner should  be  repaid  the  value  of  the 
franchises  and  the  electric  plant,  and  the 
contract  purporting  to  be  existing  between 
said  Hawkinsville  Ckitton  Mill  and  the  dty 
of  HawlLlnsville  for  the  lighting  of  said  dty 
and  the  furnishing  of  light  to  its  inhabitants, 
to  wit,  the  sum  of  $12,000.  (4)  That  inas- 
much as  the  manufacturing  plant  is  not 
now  in  operation,  and  the  title  to  the  same 
Is  involved,  and  the  former  receivers  in 
charge  of  the  same  are  parties  defendant  to 
the  petition,  ask  that  receivers  be  appointed 
to  take  charge  of  said  property  and  hold  it 
during  the  disposition  of  the  issues  raised  by 
the  petition.** 

The  petition  was  filed  December  22,  1909. 
It  was  demurred  to,  both  generally  and  spe- 
daUy,  by  the  receivers.  The  demurrers  were 
sustained,  and  petitioner  excepted. 

R.  Lh  Bemer  and  J.  B.  Cooper,  both  of 
Macon,  for  plaintiff  in  error.  W.  L.  ft  War- 
ren Grice,  of  Hawkinsville,  and  Hardeman, 
Jones,  Callaway  ft  Johnston,  of  MacoDt  for 
defendants  in  error. 

ATKINSON,  J.  [1,  2]  A  sale  by  a  receiv- 
er appointed  by  a  court  is  a  typical  Judidal 
sale,  and  the  maxim  "caveat  emptor"  ap- 
plies to  such  a  sale.  The  purchaser  must 
look  for  himself  as  to  the  title  and  sound- 
ness of  the  property  sold.  Civil  Code,  | 
6054;  Campbell  v.  Parker,  09  N.  J.  Eq.  342, 
45  Atl.  116.  Such  sales  are  by  the  court, 
and  there  is  no  one  to  go  back  on  it  if  the 
buyer  takes  nothing.  Fraud  will  vitiate 
Buch  a  sale;  and  where  It  is  made  to  ap- 
pear, it  will  authorize  the  court  to  set  it 
aside.  Folsom  v.  Howell,  94  Ga.  112,  21 
S.  E.  186.  But  in  the  petition  under  con- 
sideration no  fraud  or  misrepresentation  on 
the  .part  of  the  receivers  in  relation  to  the 
sale  by  them  was  alleged.  It  is  true  that 
the  petition  alleges  that  an  electric  lighting 
plant  was  connected  with  the  Hawkinsville 
Cotton  Mill,  "and  in  connection  therewith 
was  a  franchise  which  was  purported  and 
represented  to  be  a  franchise  granted  by  the 
city  of  Hawkinsville,  and  under  a  contract 
with  said  dty  of  Hawkinsville  the  said 
Hawkinsville  Cotton  Mill  was  to  furnish  said 
city  and  its  inhabitants  with  electric  lights 
for  a  term  of  10  years" ;  but  it  does  not  ap- 
pear from  the  petition  how  this  was  pur- 


ported, and  who  represented  }t,  to  be  true 
The  petition  further  alleges  that  the  peti- 
tioner, through  Cooper,  negotiated  with  the 
receivers  for  the  purchase  of  the  property  of 
the  HawklnsvlUe  Cotton  Mill,  "including  the 
franchise  and  the  contract  with  the  city  of 
Hawkinsville  for  the  lighting  of  the  same,** 
and  that  the  proposition  made  by  the  peti- 
tioner to  purchase  all  of  such  property  was 
accepted  by  the  receivers  under  the  au- 
thorization of  the  Judge,  and  that  the  sale 
made  in  pursuance  thereof  was  subsequently 
confirmed.  There  is  nothing,  however,  in 
such  allegations  which  shows  that  the  re- 
ceivers did  not  in  good  faith  believe  that 
the  Hawkinsville  Cotton  Mill  had  a  fran- 
chise f6r  the  operation  of  the  lighting  plant 
and  a  contract  with  the  dty  of  Hawkins 
ville  for  the  lighting  of  its  streets. 

While  a  court  of  equity  would  doubtless 
relieve  a  purchaser  at  a  recelver*s  sale, 
where  it  was  made  to  appear,  before  com- 
pletion of  the  sale  and  purchase,  that  he 
had  acted  in  good  faith  and  in  the  exercise 
of  ordinary  diligence,  and  the  relief  granted 
to  him  would  not  prejudicially  affect  the 
rights  of  any  one,  yet  a  strong  case  must  be 
presented  before  such  a  purchaser  would 
be  granted  relief,  where  a  sale  has  been 
made  and  confirmed,  and  the  conveyance  of 
the  property  executed  and  delivered,  and 
the  purchaser  put  in  possession.  The  peti- 
tion here  presented  no  such  case.  The  sale 
was  made  and  confirmed,  the  conveyance 
was  executed  and  delivered,  and  the  pur- 
chaser was  placed  in  possession  of  the  man- 
ufacturing plant  of  the  Hawkinsville  Cotton 
Mill  and  the  electric  lighting  plant  connected 
therewith,  and  operated  both  the  manufac- 
turing and  the  electric  plant  until  Novem- 
ber, 1909,  being  a  term  of  several  months' 
duration.  So  far  as  appears  from  the  pe- 
tition, the  purchaser  exercised  no  dUlgence 
in  ascertJEilnlng  whether  the  dty  of  Hawkins- 
ville had  granted  a  franchise  to  the  Haw- 
kinsville Cotton  Mill  for  operating  the  elec- 
tric lighting  plant,  or  whether  the  dty  had 
entered  into  a  contract  with  the  Hawkins- 
vUle  Mill  for  the  lighting  of  its  streets  for 
a  given  term.  An  inquiry  of  the  clerk  of  the 
dty  council  or  an  examination  of  its  min- 
utes, either  of  which  could  have  readily  been 
made,  would  certainly  have  developed  wheth- 
er such  franchise  and  contract  existed.  Fur- 
thermore, no  reason  is  alleged  for  the  long 
delay  after  the  consummation  of  the  sale 
before  the  purchaser  ascertained  that  there 
was  no  such  franchise  and  contract  Abso- 
lutely no  excuse  is  alleged  why  the  pur- 
chaser failed  to  ascertain  why  the  convey- 
ance executed  by  the  reed  vers  did  not  cover 
the  electric  plant,  the  franchise  for  operat- 
ing the  same,  and  the  contract  with  the  dty 
of  Hawkinsville.  A  mere  reading  of  that  in- 
strument would  have  disclosed  the  property 
conveyed  therein,  and  that  it  did  not  convey 
the  electric  plant,  the  franchise  for  conduct- 
ing it,  and  the  contract  with  the  dty.    In 
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this  connection,  see  Wylly  v.  Gazan,  69  Ga. 
506(5),  and  citations. 

There  Is  not  even  an  ofTer  on  the  part  of 
the  purchaser  to  return  the  property  pur- 
chased to  the  receivers ;  hut  the  appointment 
of  other  receivers  is  prayed,  which  this 
court,  wheu  the  case  was  formerly  here,  de- 
cided that  the  purchaser  was  not  entitled  to. 
And  even  if  such  a  prayer  could  be  consid- 
ered tantamount  to  an  olfer  to  return  the 
property  to  the  court  or  the  receivers  it  had 
already  appointed,  there  Is  nothing  in  the 
petition  to  show  that  the  property  was  in 
the  same  condition  or  of  equal  value  at  the 
time  of  the  filing  of  the  petition  as  it  was 
when  the  sale  was  consummated  and  the  pe- 
titioner put  in  possession  thereof.  The  pe- 
tition, on  the  other  hand,  discloses  the  fact 
that  the  manufacturing  plant  had  been  clos- 
ed and  was  not  in  operation  at  the  time  of 
the  filing  of  the  petition.  For  what  cause 
it  was  not  suggested.  While  an  accounting 
is  prayed  between  the  receivers  and  the  pe- 
titioner, the  latter  merely  offers  "to  account 
for  the  earnings  of  the  mill  and  the  electric 
plant  during  the  operation  of  the  same  from 
the  time  that  [the  petitioner]  took  charge 
of  said  plant  until  it  was  closed."  Certain- 
ly the  mere  earnings  made  by  the  purchaser 
from  the  property  during  that  time  were 
not  what  it  was  bound  to  account  for,  even 
if  an  accounting  such  as  prayed  for  could 
be  had.  The  earnings  may  have  been  little 
or  nothing,  and  solely  because  of  the  fault 
of  the  purchaser  in  operating  the  property. 
Furthermore,  It  Is  not  made  to  appear  from 
the  petition  that  the  rights  of  the  bondhold- 
ers of  the  Hawkinsvllle  Cotton  Mill  and  its 
other  creditors  would  not  be  injuriously  af- 
fected upon  the  cancellation  of  the  convey- 
ance made  by  the  receivers.  The  petition 
shows  that  some  of  the  purchase  money 
paid  to  the  receivers  has  been  paid  out  by 
them.    How  much  Is  not  alleged. 

[31  From  what  we  have  said,  we  find  no 
difficulty  In  coming  to  the  conclusion  that 
the  court  did  not  err  In  dismissing  the  pe- 
tition on  demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


<138  6a.  509) 

SOUTHERN  COTTON  imLLS  et  aL  ▼.  PAR- 
SONS et  al. 

{Supreme  Court  of  Georgia.     Aug.  15,  1912.) 

(8yUahu$  by  the  Oovri,} 

Appeal  and  Ebbob  (§  1194*)— Decision  on 
FoRMEB  AFPBAii— Law  of  the  Case. 

This  case  was  before  the  Supreme  Court 
on  a  former  occasion,  on  exception  to  a  judg- 
ment rendered  at  an  interlocutory  hearing. 
Cooper  V.  Parsons,  136  Ga.  789,  72  S.  E.  158. 
It  was  then  decided:  "3.  A  corporation  issued 
bonds  and  executed  a  mortgage  to  secure  them. 
Under  an  equitable  petition,  filed  by  the  trustee 
named  In  the  mortgage,  the  property  of  the 
mortgagor  was  placed  in  the  hands  of  receiv- 
ers, and  a  decree  of  foreclosure  was  entered. 


The  receivers  sold  at  private  sale  the  property 
covered  by  the  mortgage,  and,  upon  confirma- 
tion by  the  court,  made  a  deed  and  delivered 
the  property;  the  grantee  paying  an  amount  in 
cash,  giving  a  certain  note  to  the  receivers  for 
another  amount,  and  assuming  the  payment  of 
the  bonds  and  buying  subject  to  the  mortgage. 
Held,  that  the  directors  of  the  mortgagor  had 
no  such  title  or  interest  as  authorized  them  to 
file,  in  their  own  names  as  directors,  a  petition 
to  enforce  the  contract  of  purchase  from  the 
original  receivers,  or  to  seek  to  foreclose  the 
mortgage,  and  to  have  new  receivers  appointed 
to  take  charge  of  the  property  sold."  Before 
this  decision  was  rendered  by  the  Supreme 
Court,  the  demurrer  was  heard  and  overruled 
by  the  trial  court,  and  the  defendants  excepted. 
Beldf  that  the  decision  above  mentioned  ex- 
tended to  the  right  of  the  plaintiffs  to  maintain 
the  action;  and,  the  petition  showing  upon  its 
face  substantially  the  facts  upon  which  the  rol- 
in|?  was  predicated,  the  ruling  announced  is  ap- 
plicable also  to  the  case  on  demurrer.  Accord- 
inp:ly,  the  judgment  overruling  the  demurrer 
will  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4648-4660;  Dec.  Dig.  { 
1194.*] 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;   J.  H.  Martin,  Judge. 

Action  between  the  Southern  Cotton  Mills 
and  others  and  W.  N.  Parsons  and  others. 
From  an  order  overruling  a  demurrer  on 
the  ground  that  plaintiffs  had  no  capacity 
to  sue,  they  bring  error.    Reversed. 

R.  L.  Bemer  and  John  R.  Cooper,  both  of 
Macon,  for  plaintiffs  In  error.  W.  L,  &  War- 
ren Grlee,  of  Hawkinsvllle,  and  Hardeman, 
Jones,  Callaway  &  Johnston,  of  Macon,  for 
defendants  In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(1S8  Ga.  434) 
CENTRAL  OF  GEORGIA  RT.  CO.  ▼.  MIL- 
LEDGEVILLE  RT.  CO. 

(Supreme  Court  of  Georgia.    Aug.  13,  1912.) 
(Syllabu9  by  the  Court.) 

GaBBIEBS   (§  179*)--TSB1C[NAL  COKPANT— DE- 
STBUCnON    OF    FBEXGHT    CaBS— CaBBIEB    OB 

Bailee. 

Under  the  facts  of  this  case,  the  defend- 
ant railroad  company,  at  the  time  the  cars 
were  burned,  did  not  hold  them  as  a  common 
carrier;  and,  as  the  defendant  was  not  negli- 
gent in  respect  to  the  fire,  it  was  not  liable  for 
tiie  injury  to  or  destruction  of  the  cars. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  813,  814;    Dec.  Dig.  §  179.*] 

Error  from  Superior  Court,  Baldwin  Conn- 
ty;   James  B.  Park,  Judge. 

Action  by  the  Central  of  Georgia  Railway 
Company  against  the  Mllledgevllle  Railway 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 

The  Central  of  Georgia  Railway  Company 
brought  suit' against  the  Mllledgevllle  Rail- 
way Company  for  damages  to  two  freight 
cars  by  fire.  By  consent  of  the  parties  the 
case  was  tried  before  the  judge,  without  the 
intervention  of  a  Jury,  upon  the  following 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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agreed  statement  of  facts,  with  the  right  by 
either  party  to  except  to  the  decision  of  the 
judge: 

"1.  The  Mllledgeville  Railway  Company  Is 
chartered  as  a  railroad  corporation.  It  has 
no  freight  cars  of  its  own,  but  It  operates 
over  its  own  railroad  tracks  In  and  around 
the  city  of  Mllledgeville,  Ga^  connecting  with 
the  Central  of  Georgia  Railway  and  the 
Georgia  Railroad.  It  transports,  with  its 
own  engines  and  employes,  empty  freight 
cars  and  cars  loaded  with  freight  between 
its  Junction  with  the  Central  of  Georgia 
Railway  and  stores,  warehouses,  industries, 
and  other  places  of  business  of  consignees, 
located  upon  or  adjacent  to  its  tracks  in 
and  around  Mllledgeville.  It  charges  and 
collects  from  the  consignees  or  shippers,  as 
the  case  may  be,  the  sum  of  $2.50  per  car 
for  each  loaded  car  transported  by  it  in 
either  direction.  When  loaded  cars  are  re- 
ceived by  It  from  its  connection,  or  from 
shippers  on  its  line,  it  makes  no  charge  for 
the  movement  of  the  empty  car  in  the  op- 
posite direction;  the  revenue  derived  by  it 
from  the  transportation  of  the  loaded  car 
covering  its  compensation  for  the  service  In 
moving  the  empty  car. 

**2.  At  the  date  of  the  transaction  referred 
to  In  the  petition,  and  for  many  years  prior 
thereto,  the  following  custom  or  understand- 
ing existed  between  the  plaintiff  and  de- 
fendant as  to  the  receipt  of  cars  from  the 
Central  Railway  at  Milledgevllle,  and  their 
return,  either  empty  or  loaded,  to  wit:  (a) 
At  the  time  these  cars  were  burned,  defend- 
ant had  no  specific  agreement,  written  or 
otherwise,  with  either  the  Central  Railway 
or  the  Georgia  Railroad.  The  actual  prac^ 
tice  was  as  follows:  When  the  defendant 
had  prospective  loading  for  either  line,  and 
also  had  empty  cars  In  its  possession,  wheth- 
er Central's,  Georgia's,  or  belonging  to  a 
foreign  line,  defendant  held  them  and  load- 
ed them  back  to  the  line  from  which  they 
had  been  received,  (b)  All  Central  of  Geor- 
gia Railway  system  cars  which  are  delivered 
by  it  loaded  to  the  Milledgevllle  Railway, 
consigned  to  some  point  on  the  defendant's 
line,  to  be  promptly  returned  by  it  when  un- 
loaded, except  that  such  cars  may  be  held 
by  the  Milledgevllle  Railway  for  Immediate 
reloading  of  freight  from  some  industry  or 
place  of  business  on  its  line,  to  be  shipped 
via  the  Central  of  Georgia  Railway,  or  if 
the  Milledgevllle  Railway  is  advised  by  one 
or  more  of  the  places  of  business  or  indus- 
tries on  its  line  that  in  the  next  day  or  so  a 
car,  or  cars,  will  be  needed,  to  be  loaded 
with  freight  for  shipment  to  some  point  on 
or  via  the  Central  of  Georgia  Railway,  the 
Milledgevllle  Railway  retains  or  holds  such 
Central  Railway  cars  as  are  In  its  posses- 
sion necessary  for  this  purpose,  until  it  has 
positive  orders  from  shippers  on  its  line  for 
placing  the  cars;  this  being  done  in  order 
to  save  both  railroads  unnecessary  work  in 
the  switching  or  movement  of  empty  freight 


cars,  (c)  When  the  Milledgevllle  Railway 
had  no  empty  cars  of  the  Central  Railway 
in  its  possession  as  aboTe,  and  such  empty 
cars  were  desired  by  shippers  or  Industries 
on  its  line  (the  Milledgevllle  Railway  Com- 
pany's) for  shipment  of  freight  via  the  Cen- 
tral of  Georgia  Railway,  the  Milledgeviile 
Railway  would  call  upon  the  Central  Rail- 
way for  empty  cars,  which  would  be  de- 
livered by  the  plaintiff  to  the  defendant, 
transported  by  the  latter  on  Its  tracks  to 
the  place  of  business  of  the  shipper,  and 
returned  by  the  Mllledgeville  Railway  to 
the  Central  Railway  when  loaded. 

•*3.  The  cars  referred  to  ha  the  petition  and 
in  this  statement  of  facts  were  received  by 
the  Milledgeviile  Railway  froni  the  Central 
Railway  in  pursuance  of  the  foregoing  cus- 
tom or  understanding. 

"4.  On  March  28,  1907,  the  Central  Rail- 
way delivered  its  system  car  No.  25440,  load- 
ed with  lime,  to  the  Milledgevllle  Railway, 
at  the  junction  of  the  tracks  of  the  plaintiff 
and  defendant,  for  transportation  and  deliv- 
ery to  the  Cook  Lumber  Company,  on  the  de- 
fendant's line  at  Milledgevllle.  The  loaded 
car  was  transported  by  the  defendant  and 
placed  at  the  Cook  Lumber  Company's  lime 
house  on  April  6,  1907.  Defendant  was  noti- 
fied by  the  consignee  that  the  car  was  empty 
April  9,  1907.  Defendant  thereafter  held 
said  empty  car  In  Its  possession,  intending  to 
place  it  at  the  clay  pit  in  Mllledgeville,  a 
point  on  its  line,  on  April  10,  1907,  to  be  load- 
ed by  a  shipper,  and  thereafter  transported 
and  redelivered  by  defendant  to  the  Central 
of  Georgia  Railway.  Plaintiff  was  not  ad- 
vised of  the  defendant's  intended  use  of  the 
car,  and  had  no  knowledge  of  defendant's  in- 
tention. There  was  no  agreement  or  custom 
requiring  such  notice. 

"5.  On  March  18,  1907,  the  Central  of 
Georgia  Railway  Company  placed  a  foreign 
car  (C,  N.  O.  &  T.  P.  car  No.  12251)  at  the 
junction  of  the  tracks  of  plaintiff  and  defend- 
ant, loaded  with  flour  for  A.  J.  Carr  Com- 
pany, whose  place  of  business  was  on  the  de- 
fendant's line  tn  Mllledgeville,  Ga.  The  car 
was  placed  by  the  defendant  at  the  con- 
signee's warehouse  on  March  20,  1907.  It 
was  unloaded  by  the  consignee,  and  was,  on 
March  21,  1907,  moved  empty  from  the  said 
warehouse  by  the  defendant  to  the  Oconee 
River  Mills,  a  point  on  defendant's  line  in 
Milledgeviile,  Ga.  It  was  there  loaded  by  the 
Oconee  River  Mills  with  meal,  consigned  to 
Athens,  Ga.,  via  the  Georgia  Railroad.  It 
was  moved  by  the  defendant  from  the  Oconee 
River  Mills  on  March  26,  1907,  and  delivered 
by  the  defendant  to  the  Georgia  Railroad  for 
transportation  to  Athens,  Ga.  It  was  not 
known  to  defendant,  at  the  time  the  car  was 
placed  at  the  Oconee  River  Mills,  that  it  was 
to  be  loaded  for  a  station  on  the  Georgia 
Railroad ;  but  the  fact  that  it  was  so  loaded 
became  known  to  defendant  when  the  car 
was  switched  by  It  to  the  Georgia  Railroad 
depot  to  be  transported  to  Athens.    Defend- 
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ant  could  have  ascertained  this  fact,  how- 
ever, before  the  car  was  loaded.  If  It  had  in- 
quired of  the  shipper.  Said  car  was  made 
empty  at  Its  destination  In  Athens,  Ga.,  and 
was  returned  empty  by  the  Georgia  Railroad 
to  Mllledgevllle,  April  7, 1907.  The  defendant 
thereafter  held  said  car  In  its  possession,  in- 
tending to  place  it  at  the  Oconee  River  Mills, 
a  point  on  its  line,  on  the  morning  of  April 
10,  1907,  for  loading  with  meal  to  be  routed 
via  the  Central  of  Georgia  Railway  from  Mll- 
ledgevllle.  Plaintiff  was  not  advised  of  de- 
fendant's use  of  the  car,  and  had  no  knowl- 
edge thereof.  There  was  no  agreement  or 
custom  requiring  such  notice. 

'*6.  Central  of  Georgia  system  car  No. 
25440  was  entirely  destroyed  by  fire,  and  the 
foreign  car  (C,  N.  O.  &  T.  P.  No.  12251)  was 
damaged  by  fire,  while  in  the  possession  of 
the  Milledgeville  Railway,  under  the  fore- 
going circumstances,  on  April  10,  1907;  the 
amount  of  said  loss  and  damage  aggregating 
the  sum  of  $619,  of  which  sum  $444  was  for 
the  destruction  of  Central  of  Georgia  car  No. 
25440,  and  $175  for  damage  to  C,  N.  O.  ft  T. 
P.  car  No.  12251." 

It  further  appears  from  the  record  that 
the  defendant,  prior  to  the  suit,  agreed  in 
writing  with  the  plaintiff  that  the  claim  for 
damages  to  the  C^  N.  O.  ft  T.  P.  car  No. 
12251,  delivered  by  the  plaintiff  to  the  de- 
fendant, might  be  Joined  in  the  action  for 
damages  to  the  car  belonging  to  the  plaintiff. 
Judgment  was  rendered  for  the  defendant, 
and  the  plaintiff  excepted. 

H.  W.  Johnson,  of  Savannah,  for  plaintiff 
In  error.  Joseph  B.  ft  Bryan  Gumming,  of 
Augusta,  for  defendant  in  error. 

FISH,  a  J.  (after  stating  the  fttcts  as 
above).  As  will  be  seen  from  the  foregoing 
agreed  statement  of  facts,  the  only  question 
In  this  case  is  whether  the  Milledgeville  Rail- 
way Company  (hereinafter  referred  to  as 
the  defendant),  at  the  time  of  the  flre,  held 
the  cars  as  a  common  carrier,  and  was  there- 
fore liable  as  such  for  their  injury  or  destruc- 
tion. We  are  aware  of  no  decision  of  this 
court  which  throws  any  light  upon  the  point 
It  has  been  held  in  other  jurisdictions  that 
railroad  companies  are  bound  to  transport 
the  cars  of  other  companies,  and,  while  so 
transporting  and  in  complete  control  of  them, 
are  liable  as  common  carriers  for  any  in- 
juries to  them.  New  Jersey  R.,  etc.,  Co. 
V.  Penn.  R.  Co.,  27  N.  J.  Law,  100;  Mallory 
V.  Tioga  R.  Co.,  39  Barb.  (N.  T.)  488;  Ver- 
mont, etc.,  R.  (^.  V.  Fitchburg  R.  Co.,  14 
Allen  (Mass.)  462,  92  Am.  Dec.  785;  Missouri 
Pacific  Ry.  Co.  v.  Chicago  &  Alton  Ry.  Co. 
(C.  C.)  25  Fed.  317;  Peoria,  etc.,  Ry.  Co.  v. 
Chicago,  etc.,  Ry.  Co.,  109  III.  135,  50  Am. 
Rep.  605;  East  St  Louis,  etc.,  Ry.  Co.  v. 
Wabash,  etc.,  Ry.  Co.,  123  111.  594,  15  N.  B. 
45;  Peoria,  etc.,  Ry.  Co.  v.  United  States 
Rolling  Stock  Co.,  136  III.  643,  27  N.  E.  59. 
29  Am.   St  Rep.  348;    Pittsburg,  etc,  Ry. 


Co.  V.  City  of  Chicago,  242  HI  178,  89  N.  E. 
1022,  134  Am.  St  Rep.  316.  In  some  of  these 
cases  it  appears  that  the  owner  of  the  cars 
was  liable  for  the  charges  for  transporting 
them;  and  we  think  it  fair  to  assume  that 
such  was  a  fact  in  all  of  them,  except  in 
Peoria,  etc.,  Ry.  v.  Chicago,  etc.,  Ry.  Ck).,  109 
111.  135,  50  Am.  Rep.  605,  where  it  is  stated 
in  the  opinion:  'The  car  in  question  was 
delivered  to  defendant  [the  switching  com- 
pany], to  be  carried  over  its  road  to  the 
warehouse  of  the  consignees  of  the  freight 
it  contained.  A  charge  for  the  service  to  be 
rendered  was  made,  and  was  paid  by  the 
consignees."  In  St  Paul»  etc,  R.  Co.  v.  Mln- 
neapolis«  etc.,  Ry.  Co.,  26  Minn.  243,  2  N. 
W.  700,  37  Am.  Rep.  404,  It  appears  that,  by 
agreement  between  the  parties  (connecting 
railroad  companies),  the  defendant  was  to  re- 
ceive the  plain  tllTs  cars  for  delivery  on  a 
point  on  the  defendant's  line,  and  to  return 
them  in  as  good  condition  as  when  received, 
ordinary  wear  and  tear  by  use  excepted. 
Both  parties  were  to  share  the  profits  oi  the 
freight  80  carried,  and  defendant  waa  to  pay 
the  plaintiff  a  fixed  sum  for  the  use  of  its 
cars.  Without  fault  on  the  defendant's  part, 
certain  of  the  plaintiff's  cars  were  destroyed 
by  flre  on  the  defendant's  line,  while  being 
thus  transported.  It  was  held  that  the  de- 
fendant was  not  liable.  The  court  said: 
"It  [the  defendant]  neither  contracted  nor 
undertook  to  perform  any  service  as  a  car- 
rier in  transporting  them  [the  cars]  from 
one  place  to  another,  nor  was  it  entitled  to 
receive  any  oompensatlon  whatever  for  what 
it  agreed  to  do  in  the  way  of  taking  and  us- 
ing them  upon  Its  road,  and  redelivering 
them  to  the  plaintiff  at  Merriam  Junction. 
It  did  not  receive  the  cars  so  transported 
for  hire,  but  for  use  on  its  line  of  road  in 
doing  a  business  of  transportation  which 
was  common  to  both  roads,  and  in  the  profits 
of  which  both  companies  were  to  share.  The 
compensation  agreed  upon  was  to  be  paid  by 
the  defendant  to  the  plaintiff  for  such  use, 
and  not  by  the  latter  to  the  former  as  a  re- 
ward for  transportation.  These  facts  alone 
show  that  the  defendant's  liability,  if  any, 
was  not  that  of  a  common  carrier.  •  •  * 
As  the  bailment  was  reciprocally  beneficial 
to  both  parties,  no  liability  could  attach  to 
the  defendant  by  reason  of  the  destruction 
of  the  property  intrusted  to  it  as  bailee,  un- 
less it  occurred  through  some  n^ligence  on 
defendant's  part,  amounting  to  want  of  or- 
dinary care."  In  the  case  at  bar  the  defend- 
ant was  to  receive  no  compensation  from  the 
Central  of  Georgia  Railway  Company  (here- 
inafter referred  to  as  the  plaintiff)  for  the 
transportation  of  cars  delivered  by  it  to  the 
defendant  Nor  was  the  defendant  to  pay 
the  plaintiff  anything  for  the  lise  of  such 
cars.  Whatever  may  have  been  the  reason 
for  such  custom  or  understanding  In  this  re- 
spect between  the  parties,  we  may  presume 
that  it  was  reciprocally  beneficial  to  both. 
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Under  our  law  the  plaintiff*  was  bound  to 
deliver  to  the  defendant  the  loaded  cars,  and 
the  defendant  was  bound  to  receive  and 
transport  them  to  their  destination.  Civil 
Code,  H  2666,  2756.  The  charge  for  their 
transportation  was  to  be  fixed  by  the  Rail-^ 
road  Commissioners  of  the  state.  Id.  |  2631. 
If  a  railroad  corporation  doing  business  in 
this  state  "shall  charge,  collect,  demand  or 
receive  more  than  a  fair  and  reasonable  rate 
of  toll  or  compensation  •  •  •  for  the 
use  and  transportation  of  any  railroad  car 
upon  its  track,  •  •  *  the  same  shall  be 
deemed  guilty  of  extortion"  (Id.  f  2628) ;  and 
any  unjust  discrimination  in  its  rates  or 
charges  of  toll,  or  any  compensation  by  such 
railroad  corporation  for  the  use  and  trans^ 
portation  of  any  such  car,  is  forbidden  (Id. 
§  2629). 

As  We  have  already  stated,  the  only  point 
for  decision  in  this  case  is  whether  the  de- 
fendant was  a  common  carrier  in  respect  to 
the  cars  in  question  at  the  time  they  were 
burned.  In  the  view  we  take  of  the  case,  it 
is  unnecessary  to  decide  whether,  under  the 
agreed  statement  of  fiicts,  the  defendant  was 
a  common  carrier  as  to  the  cars  while  en- 
gaged in  transporting  them  from  the  Junction 
of  the  lines  of  the  parties  to  MiUedgeville, 
or  in  returning  them  to  the  Junction.  We 
leave  this  point  open,  as,  in  our  opinion,  the 
defendant  did  not,  under  the  fkcts  of  the 
case,  hold  the  cars  as  a  common  carrier  at 
the  time  they  were  burned.  The  responsibili- 
ty of  a  common  carrier  for  goods  received 
tor  transportation  "ceases  with  their  deliv- 
ery at  destination  according  to  the  direction 
of  the  person  sending,  or  according  to  the 
custom  of  the  trade."  Civil  Code,  |  2730. 
If  the  defendant,  when  it  received  the  loaded 
car  of  the  plaintiff  at  the  Junction  of  the 
tracJ^  of  the  plaintiff  and  defendant,  for 
transportation  and  delivery  to  the  Co6k  Lum- 
ber 0)mpany,  on  the  defendant's  line  at 
MilledgeviUe,  became,  under  the  facts  of  the 
case,  a  common  carrier  both  as  to  the  car 
and  the  freight  contained  therein,  when  the 
car  with  its  freight  was  delivered  to  the  con- 
signee to  be  unloaded  by  it,  the  defendant's 
relation  as  a  common  carrier  to  .the  car  and 
its  freight  ceased  and  was  suspended  until 
defendant  retook  possession  of  the  car  after 
It  was  unloaded.  Missouri  Pacific  By.  Oot  v. 
C!hicago  ft  Alton  B.  Co.  (C.  (X)  25  Fed.  317; 
Bast  St  Louis,  etc.,  Ry.  O).  v.  Wabash,  etc*. 
By.  Ck).,  123  111.  594,  15  N.  B.  45;  Peoria, 
etc..  By.  Co.  v.  United  States  Boiling  Stock 
Ck>.,  136  111.  643,  27  N.  R  59,  29  Am.  St.  Bep. 
348.  According  to  these  decisions,  if  the  de- 
fendant was  a  common  carrier  of  the  car 
while  being  transported,  if  the  car  had  been 
destroyed  by  fire  while  In  possession  and  con- 
trol of  the  consignee,  the  defendant  would 
not  have  been  liable,  for  the  reason  that  the 
car  would  not  then  have  been  in  the  exclu^ 
sive  possession  and  control  of  the  defendant. 
Plainly,  for  the  same  reason,  if  the  car,  after 


being  unloaded  by  the  consignee,  had  been 
redelivered  to  the  defendant  as  a  common 
carrier,  and,  in  accordance  with  the  custom 
and  understanding  between  the  plaintiff  and 
the  defendant  then  existing  it  had  been 
placed  in  the  custody  and  control  of  another 
industry  upon  the  defendant's  line,  to  be 
there  unloaded  by  such  industry  and  then 
delivered  to  the  defendant  for  transporta- 
tion to  the  defendant's  line,  and  the  car  had 
been  burned,  without  fault  on  the  part  of 
the  defendant,  while  being  loaded  by  such 
shipping  industry,  or  after  being  loaded  by  it 
and  before  it  was  returned  to  the  defendant, 
then  the  defendant  would  not  have  been  lia- 
ble for  its  destruction.  After  the  car  had 
been  unloaded  .by  the  consignee  and  returned 
to  the  defendant,  to  be  held  by  it  under  the 
custom  and  understanding  between  the  par- 
ties^hat  is,  that  the  car  should  be  held  by 
the  defendant  ^or  a  day  or  so,  when  the  de- 
fendant had  been  advised  thftt  the  car  would 
be  needed  by  an  industry  on  its  line,  to  be 
loaded  with  freight  for  shipment  to  some 
point  on  the  plaintiff's  line — our  opinion  Is 
that,  in  such  circumstances,  the  defendant 
held  the  car  as  a  bailee  to  await  the  time 
when,  in  accordance  with  the  custom  or  un- 
derstanding existing  between  the  plaintiff 
and  defendant,  the  latter  should  again  re- 
ceive the  car  to  transport  it  to  the  shipper 
on  defendant's  line  to  be  loaded  by  the  ship- 
per. So  holding  it  by  the  defendant,  in  ac- 
cordance with  the  custom  or  understanding 
existing  between  the  parties,  was  for  the 
benefit  of  both  parties,  as  the  defendant 
would  be  paid  $2.50  by  the  shipper  for  the 
transportation  of  the  freight  by  defendant 
to  the  plaintiff's  line,  and  the  plaintiff  would 
receive  its  charges  fori  transporting  the 
freight  over  Its  own  line.  It  is  true  that, 
while  awaiting  a  shipment  to  be  made  the 
next  day,  the  defendant  had  the  exclusive 
possession  and  control  of  the  empty  car;  but 
this  fact  of  Itself,  in  our  opinion,  did  not 
make  the  defendant  a  common  carrier  as  to 
the  car  while  it  was  thus  in  the  possession 
and  control  of  the  defendant,  if  the  relation 
of  the  defendant  as  to  the  car  was  ever  that 
of  a  common  carrier.  Generally,  all  bailees 
have  the  exclusive  possession  and  control  of 
the  goods  or  property  bailed;  yet  they  are 
not,  as  a  rule,  for  ^lat  reason,  held  to  be 
insurers  of  the  goods  or  property  so  held. 
Suppose,  under  a  custom  or  understanding 
existing  between  the  plaintiff  and  defend- 
ant, the  latter  had  the  right  to  hold  an  emp- 
ty car  of  the  plaintiff,  after  its  return  by 
the  consignee,  for  an  additional  time  of  say 
30  or  60  days,  or  for  an  indefinite  time,  to 
await  an  order  for  it  from  a  sliipper  on  the 
defendant's  line,  could  it  be  reasonably  con- 
tended that  the  defendant,  d\iring  all  the 
time  it  held  the  car  for  such  purpose,  sus- 
tained the  relation  of  a  common  carrier  as 
to  it,  and  was  therefore  to  be  held  for  such 
time  as  an  insurer  of  the  car?    We  think  not 
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The  fact  tbat  the  car  was  to  be  held  for  such 
purpose  for  the  short  time  of  a  day  or  so 
certainly  can  make  no  difference  in  principle 
The  car  was  received  by  the  defendant  from 
the  consignee  on  the  9th  of  a  given  month, 
and  the  defendant  was  advised  that  a  ship- 
per on  its  line  would  need  the  car  on  the 
nei^t  day,  to  be  loaded  for  shipment  over  the 
plaintiff's  line,  and  the  defendant  intended 
to  deliver  it  to  the  s&ipper  for  such  purpose. 
The  car,  however,  was  destroyed  by  fire  be- 
fore the  time  for  such  delivery,  without  fault 
on  the  defendant's  part  As  we  have  al- 
ready said,  the  defendant,  in  our  opinion, 
was  not  liable  in  the  circumstances  for  dam- 
ages for  the  destruction  of  the  car.  Of 
course,  we  do  not  mean  to  hold  that  the  mere 
fact  that  the  car  was  stationary,  or  not  being 
actually  transported  by  the  defendant,  at 
the  time  it  was  burned,  would  release  the 
defendant  from  liability  if  it  were  a  com- 
mon carrier  as  to  the  car.  If  the  car,  while 
being  transported  with  freight  to  the  con- 
signee, or  while  being  returned  loaded  or 
empty  to  the  plaintiff,  had  been  stopped  in 
the  customary  way,  and  had  been  destroyed 
while  so  stopped,  the  defendant,  if  a  common 
carrier  as  to  the  car,  would  have  been  liable 
as  an  insurer. 

What  was  the  defendant's  relation  as  to 
the  C,  N.  O.  &  T.  P.  car?     On  March  18, 
1907,   the   plaintiff  placed   this  car  at  the 
junction  of  the  tracks  of  the  plaintiff  and 
defendant,  loaded  with  flour  for  Carr  &  Co., 
whose  place  of  business  was  on  the  defend- 
ant's  line  in   Milledgeville.     The   car   was 
placed  by  defendant  at  the  consignee's  ware- 
house two  days  thereafter,  and  was  unloaded 
that  day  or  the  next,  by  the  consignee.    On 
March  21st  It  was  moved  empty  from  the 
consignee's  ^f^rehouse  by  the  defendant  to 
the  Oconee  River  Mills,  a  point  on  the  de- 
fendant's line  in  Milledgeville,  where  it  was 
loaded  with  meal  by  the  Oconee  Mills,  con- 
signed to  Athens,  Ga.,  and  was  delivered  by 
the  defendant  to  the  Georgia  Railroad,  to  be 
transported  to  its  destination.     It  was  so 
transported,   unloaded,  and  returned  empty 
over  the  Georgia  Railroad  to  the  defendant 
on  April  7th.    The  defendant  was  holding  it 
from  the  last-named  date  in  accordance  with 
the  agreement  or  understanding  between  it 
and  the  plaintiff,  and  in  the  regular  course 
of  business,  to  be  loaded  by  the  Oconee  Riv- 
er Mills  with  meal  on  April  10th,  and  then 
to  be  transported  by  the  defendant  over  Its 
line  to  the  plaintiff's  line,  and  then  to  be 
transported  to  its  destination  over  the  lat- 
ter's  line.    It  was  damaged  by  fire,  without 
fault  on  the  part  of  the  defendant,  on  April 
10th,  at  the  same  time  the  other  car  was 
lumed.     If  this  foreign  car  had  been  dam- 
aged  during   the   continuance  of   what   we 
may  term  the  Athens  incident,  the  defend- 
ant's liability  for  such  damage  would  have 
presented  a  different  question  from  the  one 
Actaallj  involved  in  the  case.    We  are  not 


here  concerned  with  any  redress,  If  any, 
the  plaintiff  may  have  against  the  defendant 
for  its  unauthorized  use  of  its  car  during 
the  Athens  incident  When  the  car  came 
back  into  the  possession  of  the  defendant, 
the  customary  relations  as  to  it  were  re- 
sumed, and  we  think  that  the  defendant's 
relation  to  it  was  the  same  as  that  of  the 
defendant  to  the  plaintiff's  own  car,  while 
this  foreign  car  was  held  from  the  7th  to 
the  10th  of  April,  to  be  loaded  on  the  latter 
date  by  the  Oconee  Mills,  and  then  to  be 
returned  by  the  defendant  to  the  plaintiff 
to  be  transported  over  the  latter's  line. 

It  follows,  from  what  we  have  said,  that 
the  court  did  not  err  in  finding  for  the  de- 
fendant as  to  both  cars.  In  reaching  our 
conclusion  we  have  not  failed  to  consider 
the  decision  made  in  Peoria,  etc.,  Ry.  Ck>.  v. 
Chicago,  etc.,  Ry.  Co.,  109  lU.  135,  50  Am. 
Rep.  605,  which  is  strongly  relied  upon  by 
counsel  for  plaintiff  in  error  in  the  case  at 
bar.  In  that  case  the  defendant  railroad 
company's  principal  business  was  switching 
cars  for  other  railroad  companies.  Its 
tracks  were  connected  with  those  of  other 
railroad  companies  by  a  transfer  switch, 
and  with  mills,  elevators,  and  manufactories 
in  and  around  the  city  where  its  business 
was  transacted.  The  plaintiff  corporation 
brought  a  car  loaded  with  freight  to  the  city, 
and  placed  the  same  on  the  transfer  track, 
with  orders  to  the  defendant  to  ship  the 
same  to  a  certain  distillery,  to  which  place 
it  was  taken  and  unloaded,  the  consignees 
to  pay  the  transfer  charges.  When  unloaded 
it  was  taken  by  the  defendant,  without  or- 
ders from  the  plaintiff,  to  a  sugar  refinery, 
to  be  loaded  and  then  switched  to  the  trans- 
fer track  for  shipment  On  the  same  day 
the  sugar  refinery  was  burned,  and  also  the 
car,  which  was  standing  in  close  proximity. 
No  negligence  as  to  the  lire  was  attributed 
to  the  defendant  There  was  evidence  tend- 
ing to  show  that  it  was  the  common  under- 
standing among  the  companies  doing  busi- 
ness at  this  point,  if  other  shippers  desired 
cars,  that  the  defendant,  without  any  specific 
orders  to  that  effect,  was  at  liberty  to  place 
them  at  other  places  of  Irasiness  to  be  loaded, 
and,  when  loaded,  they  would  be  returned  to 
the  company  ovmlng  such  cars  to  be  shipped. 
It  was  held  that  the  defendant  was  liable,  aa 
a  common  carrier,  to  the  plaintiff  for  the  val- 
ue of  the  ears  so  destroyed.  We  cannot  agree 
to  the  conclusion  reached  by  that  learned 
court  under  the  facts  stated.  Moreover,  that 
court  in  two  later  cases  (East  St  Louis  Ry. 
Co.  V.  Wabash,  etc.,  Ry.  Co.,  123  111.  594,  15 
N.  E.  45;  Peoria,  etc.,  Ry.  Co.  ▼.  United 
States  Rolling  Stock  Co.,  136  111.  643,  27 
N.  E.  59,  29  Am.  St  Rep.  348)  seems  to  us 
to  have  made  rulings  which  in  principle  con- 
flict with  what  was  held  In  the  former  case, 
though  the  former  case  was  not  expressly 
overruled. 

Judgment  aflftrmed.    All  the  Justices  oon- 
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WILSON  V.  STATU 
(Supreme  Court  of  Georgia.    Aug.  14,  1912.) 

(Syllabus  hy  the  Court,) 

1.  Masteb  and  Servant  (|  67*)— Ck>NTBAOT 
FOB  Sebvices— Violation— Attempt  to  Db- 
FBAUD— Offenses  —  Statutes  —  Con  stbuc- 

TION. 

Section  1  of  the  act  of  August  15,  1903 
(Acts  1903,  p.  90;  Penal  Code  1910,  f  715), 
provides:  "If  any  person  shall  contract  with 
another  to  perform  for  him  services  of  any 
kind,  with  intent  to  procure  money  or  other 
thing  of  value  thereby,  and  not  to  perform  the 
service  contracted  for,  to  the  loss  and  damage 
of  the  hirer,  or,  after  having  so  contracted, 
shall  procure  from  the  hirer  money,  or  other 
thing  of  value,  with  intent  not  to  perform  such 
service,  to  the  loss  and  damage  of  the  hirer, 
he  shall  be  deemed  a  common  cheat  and  swin- 
dler, and  upon  conviction  shall  be  punished  as 
for  a  misdemeanor.**  Section  2  of  the  same 
act  (Penal  Code  1910,  §  716)  provides:  "Sat- 
isfactory  proof  of  the  contract,  the  procuring 
thereon  of  money  or  other  thing  of  value,  the 
failure  to  perform  the  services  so  contracted 
for,  or  failure  to  return  the  money  so  advanced 
with  Interest  thereon  at  the  time  said  labor 
was  to  be  performed,  without  good  and  8uffi> 
cient  cause,  and  loss  or  damage  to  the  hirer, 
shall  be  deemed  presumptive  evidence  of  the 
intent  referred  to  in  the  preceding  section." 
Held,  section  1  is  to  be  construed  as  denounc- 
ing as  fraudulent  practices  of  the  character 
therein  described,  and  providing  for  the  pun- 
ishment of  persons  violating  its  terms;  the 
legislative  purpose  being,  not  to  punish  for  a 
mere  failure  to  comply  with  the  obligation, 
but  for  the  procurement  of  money  or  other 
thing  of  value  with  the  fraudulent  intent  not  to 
perform   the  service. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  75;   Dec.  Dig.  |  67.*] 

2.  Masteb  and  Sebvant  (S  67*)— Violation 
OF  Contbact— Evidence— Fbaud— Intents- 
Statutes. 

Section  2  is  merely  a  rule  of  evidence. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  75;    Dec.  Dig.  g  67.*] 

3.  Statutes  (|  64*)— Pabtial  Invalidity- 
Contract  OF  Sebvice  —  Fbaudulent 
Bbeach. 

The  two  sections  are  severable,  and  the 
first  may  exist  independently  of  the  latter. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  g§  58-^,  195;  Dec  Dig.  |  64.*] 

4.  Constitutional  Law  (|  83*)— Masteb 
AND  Servant  (|  67*)— Involuntabt  Sebvi- 

TUDB  —  CONTB  act      OF      EMPLOYMENT  —  AD- 
VANCEMENT—FbAUDULENT  Intent. 

Under  the  construction  above  given,  no 
part  of  the  legislation  mentioned  offends 
against  the  prohibition  of  the  thirteenth  amend- 
ment of  the  federal  Constitution  against  in- 
voluntary servitude  except  as  punishment  for 
crime  whereof  the  party  shall  have  been  duly 
convicted,  or  against  the  provisions  forbidding 
peonage,  found  in  Rev.  St  U.  S.  H  1990,  5526 
(U.  S.  (Jomp.  St  1901,  pp.  1266,  3715),  enact- 
ed to  secure  the  enforcement  of  such  amend- 
ment 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §S  150-151%;  Dec. 
Dig.  §  83;*  Master  and  Servant,  Cent  Dig. 
§  75;    Dec.  Dig.  i  67.*1 

5.  Criminal  Law  (§  554*)— Witnesses  (| 
88*)— CoikrPETENCY— Person  Chaboed  with 
Crime— Statement  by  Accused. 

A  person  on  trial,  charged  with  such  an 
offense,  is  incompetent  as  a  witness;    but   he 


may  make  such  a  statement  before  the  Jnry 
as  he  desires,  to  which  the  jury  may  give  such 
credit  as  in  their  opinion  its  truth  entitles  it 
to  receive,  even  to  the  extent  of  believing  it 
in  preference  to  the  sworn  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {j  1255,  1256-  Dec.  Dig.  ^ 
554;»  Witnesses,  Cent  Dig.  §§  243,  244;  Dec^ 
Dig.  §  88.*] 

6.  Mabtbb  and  Sebvant  (§  67*)— Contbaot 
OF  Employment— Fbaudulent  Bbeach. 

The  fact  that  one  on  trial,  charged  vatb 
the  offense  provided  for  in  this  statute,  cannot 
be  heard  to  testify  as  a  witness  in  his  own 
behalf,  does  not  affect  the  validity  of  either 
section  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  75;    Dec.  Dig.  §  67.*] 

7.  FoBMEB  Decision  Distinguished. 

The  case  of  Bailey  v.  Alabama,  219  XT.  S. 
219,  31  Sup.  Ct  145,  55  L.  Ed.  191,  dis- 
tinguished. 

Certified  Question  from  Ck>urt  of  Appeals 

Tim  Wilson  was  convicted  of  violating  the 

labor  law,  and  be  appealed  to  the  Court  of 

Appeals,  by  which  a  question  was  certified 

to  the  Supreme  Ck)urt  * 

The  Court  of  Appeals  certified  for  decision 
tbe  following: 

"The  plaintiff  In  error  was  convicted  of  a 
violation  of  the  act  of  August  15,  1903  (Acts 
1903,  p.  90),  codified  in.  sections  715  and 
716  of  the  Penal  Code  of  1910.  The  second 
section  of  said  act,  codified  in  section  716  of 
the  Penal  Code,  is  as  follows:  'Satisfactory 
proof  of  the  contract,  the  procuring  thereon 
of  money  or  other  thing  of  value,  the  failure 
to  perform  the  services  so  contracted  for,  or 
failure  to  return  the  money,  so  advanced 
with  Interest  thereon  at  the  time  said  labor 
was  to  be  performed,  without  good  and  suf- 
ficient cause,  and  Toss  and  damage  to  the 
hirer,  shall  be  deemed  presumptive  evidence 
of  the  intent  referred  to'  in  the  first  section 
of  the  act,  codified  in  section  715  of  the  Penal 
Code  of  1910.  The  presumption  raised  by 
the  second  section  of  the  act  In  question  was 
used  against  the  plaintiff  in  error  on  his 
trial. 

"Does  the  legislation  above  referred  to  of- 
fend against  the  prohibition  of  the  thirteentli 
amendment  to  the  federal  Constitution 
against  involuntary  servitude  except  as  pun- 
ishment for  crime  whereof  the  party  shall 
have  been  duly  convicted,  and  against  the 
provision  forbidding  peonage,  found  in  Rev. 
St  U.  S.  SI  1990,  5526  (D.  S.  Comp.  St  1901, 
pp.  1266,  3715),  enacted  to  secure  the  en- 
forcement of  such  amendment,  especially 
since  under  the  laws  of  this  state  the  ac- 
cused cannot  testify  for  the  purpose  of  re- 
butting the  statutory  presumption  against 
him  thus  raised?" 

The  caption  of  the  act  is:  "An  act  to 
make  it  illegal  for  any  person  to  procure 
money,  or  other  thing  of  value,  on  a  contract 
to  perform  services,  with  intent  to  defraud., 
and  to  fix  punishment  therefor,  and  for 
other  purposes."     Section  1  is:    "Be  it  en- 


•For  other  esses  sea  same  topic  and  section  NUMBBR  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Seriee  6  Rep'r  Indexes 
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acted  by  the  General  Aasembly,  and  it  Is 
hereby  enacted  by  authority  of  the  same^ 
that  from  and  after  the  passage  of  this  act, 
If  any  person  shall  contract  with  another 
to  perform  for  him  services  of  any  kind 
with  Intent  to  procure  money,  or  other 
thing  of  value  thereby,  and  not  to  perform 
the  service  contracted  for,  to  the  loss  and 
damage  of  the  hirer,  or,  after  having  so 
contracted,  shall  procure  from  the  hirer 
money,  or  other  thing  of  value,  with  Intent 
not  to  perform  such  service,  to  the  loss  and 
damage  of  the  hirer,  he  shall  be  deemed  a 
common  cheat  and  swindler,  and  upon  convic- 
tion shall  be  punished  as  prescribed  In  sec- 
tion 1039  of  the  Code."  Section  2  is  the 
same  as  copied  In  the  question  propounded 
by  the  Court  of  Appeals.  The  only  remain- 
ing part  of  the  act  Is  section  8,  which  re- 
peals conflicting  laws. 

C.  H.  Bieazley  and  D.  J.  Ragan,  for  plaln- 
tlflT  In  error.  W.  O.  Martin,  SoL,  for  the 
State. 

ATKINSON,  J.  [1-8]  The  construction  of 
a  state  statute  is  a  matter  for  the  state 
courts,  and  the  federal  courts  will  accept 
the  construction  so  made  by  the  state  courts. 
Cargill  V.  Minnesota,  180  U.  S.  452,  21  Sup. 
Ct  423,  45  L.  Ed.  619.  Whether  the  statute 
is  violative  of  some  provision  of  the  Consti- 
tution of  the  United  States  furnishes  ground 
for  Jurisdiction  in  the  Supreme  Court  of 
the  United  States.  The  question  propound- 
ed by  the  Court  of  Appeals  covers  both  sec- 
tion 715  and  section  716  of  the  Penal  Code. 
These  two  sections  were  codified  from  dif- 
ferent sections  of  the  act  of  1903  (Acts  1903, 
p.  90).  Section  715  provides  that  certain 
things  shall  constitute  a  misdemeanor.  Sec- 
tion 716  provides  that  proof  of  certain  things, 
comprehended  by  the  preceding  section,  shall 
be  deemed  **pre8nuiptive  evidence  of  the  in- 
tent" therein  mentioned.  The  first  specified 
section  deals  with  a  substantive  offense ;  the 
second  deals  with  a  rule  of  evidence  in  prov- 
ing the  commission  of  the  offense.  It  is  a 
well-settled  rule  of  constitutional  law  that 
if  two  parts  of  an  act,  or  two  laws  or  sec- 
tions of  the  Code  in  regard  to  the  same  sub- 
ject-matter, are  severable  in  character,  so 
that  one  may  exist  and  carry  out  the  legis- 
lative intent  independently  of  the  other, 
the  holding  of  one  to  be  invalid  will  not 
necessarily  result  in  declaring  the  other 
invalid.  The  two  designated  sections  are 
severable,  and  tbe  former  can  stand  inde- 
])endently  of  the  latter;  and  hence  the  of- 
t'ens$e  declared  by  section  715  may  exist,  and 
that  section  be  a  constitutional  and  valid 
law,  whether  or  not  section  716  is  consti- 
tntiouMl.  Latson  v.  Wells,  136  Ga.  681,  71 
S.  E.  1052. 

[41  This  court  has  several  times  construed 
section  715.  It  has  uniformly  been  held  that 
the  offense  therein  declared  was  not  for 
failure  to  perform  service  or  pay  debts,  but 


was  for  fraudulently  procuring  money,  or 
other  thing  of  value;  that  the  fraudulent 
conduct  of  the  defendant  was  the  gist  of 
the  crime,  not  merely  his  failure  to  perform 
his  contract  Lamar  v.  State,  120  Ga.  312, 
47  S.  E.  958;  Lamar  v.  Pressor,  121  Ga.  153 
(7),  48  S.  E.  977;  Vinson  v.  State,  124  Ga. 
19  (2),  52  S.  E.  79;  Townsend  y.  States  124 
Ga.  69  (1),  52  S.  E.  293;  Banks  y.  State,  124 
Ga.  15  (4),  52  S.  E.  74,  2  L.  R.  A.  (N.  S.) 
1007;  Sterling  y.  State,  126  Ga.  92,  54  S.  B. 
921;  Vance  v.  State,  128  Ga.  661,  57  S.  E. 
889;  Dyas  v.  State,  126  Ga.  557,  55  S.  E. 
488 ;  Latson  v.  Wells,  136  Ga.  681,  71  S.  E. 
1052.  Substantially  the  same  distinction  is 
well  recognized  as  existing  between  merely 
buying  on  a  credit  and  failing  to  pay,  and 
fraudulently  procuring  goods,  which  consti- 
tutes the  person  doing  it  a  common  cheat 
and  swindler.  In  order  to  convict  a  defend- 
ant of  an  offense  described  in  section  715, 
the  defendant  must  not  only  make  a  contract 
for  service  and  violate  it,  but  it  must  be  with 
the  fraudulent  intent  to  procure  money  or 
other  thing  of  value  thereby,  and  not  to 
perform  the  service  contracted  for,  to  the 
loss  and  damage  of  the  hirer;  or  after  hav- 
ing so  contracted,  to  be  guilty  he  must  pro- 
cure from  the  hirer  money,  or  other  thing 
of  value,  with  the  fraudulent  intent  not  to 
perfbrm  such  service,  to  the  loss  and  dam- 
age of  the  hirer.  Thus  it  will  be  seen  that 
mere  breach  of  contract  or  failure  to  per- 
form the  service  does  not  render  the  de- 
fendant guilty  of  the  offenae,  but  there  must 
be  added  the  fraudulent  intent  to  iHx>cure 
money,  or  other  thing  of  value,  or  the 
fraudulent  procurement  of  it  with  Intent  not 
to  perform  the  service,  to  the  loss  and  dam- 
age of  the  hirer.  It  may  be  said  that  it 
makes  no  difference  to  the  defendant  wheth- 
er he  is  imprisoned  for  breach  of  contract  or 
for  fraud.  Perhaps  not,  but  where  his  trans- 
action partakes  of  fraud  the  state  may  con- 
demh  it  Lamar  v.  Prosser,  supra.  Constru- 
ing as  above  indicated  section  715  of  the 
Penal  Code,  and  that  portion  of  the  act  from 
which  It' was  codified,  they  are  not  violative 
of  the  thirteenth  amendment  to  the  Consti- 
tution of  the  United  States  (Latson  v.  Wells, 
136  Ga.  681,  71  S.  E.  1052),  or  in  conflict 
with  the  provisions  of  the  Revised  Statutes 
of  the  United  States,  !S  1990,  5526,  forbid- 
ding peonage  (Townsend  v.  State,  124  Ga. 
69,  52  S.  E.  293). 

[5]  The  right  of  the  accused  to  make  a 
statement  will  be  further  mentioned  while 
discussing  the  next  section.  It  Is  sufficient 
at  this  time  to  say  that  the  mere  fact  that 
a  person  accused  of  crime  is  not  allowed  to 
testify  as  a  witness  in  this  state  does  not 
prevent  him  from  being  convicted  of  crime. 
See  Vance  v.  State,  128  Ga.  661,  57  S.  E.  8S9. 
If  it  did,  the  whole  Penal  Code  might  as 
well  be  declared  unconstltutiouaL  At  com- 
mon law  the  accused  could  not  testify,  but 
it  could  not  be  contended  that  his  conviction 
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woald  on  that  account  be  violative  of  the 
guarantee  of  due  process  of  law  contained 
In  Magna  Oharta.  To  attempt  by  penal  law 
to  compel  a  person  to  render  service  to  an- 
other involuntarily  may  constitute  peonage; 
but  it  is  not  peonage  for  the  state  to  punish 
one  by  compelling  him  to  serve  the  state  as 
a  punishment  for  his  crime  Committed  by  de- 
frauding his  employer  of  money  or  other 
thing  of  value.  The  two  are  as  wide  apart 
as  crime  and  debt 

We  now  come  to  consider  section  716  of 
the  Penal  Ck>de.  This  provides  tliat  satis- 
factory proof  of  the  contract,  the  procuring 
thereon  of  money,  or  other  thing  of  value, 
the  failure  to  perform  the  service  so  con- 
tracted for,  or  failure  to  return  the  money 
so  advanced  with  interest  thereon,  at  the 
time  tlie  labor  was  to  be  performed,  without 
good  and  sufficient  cause,  and  loss  and  dam- 
age to  the  hirer,  "shall  be  deemed  presump- 
tive evidence  of  the  intent  referred  to  in 
the  preceding  section/'  There  are  many 
cases  recognized  in  the  law  in  which  pre- 
sumptions arise  from  proof  of  certain  facts, 
or  where  proof  of  certain  facts  constitutes 
presumptive  evidence  of  criminal  intent 
Proof  of  possession  of  stolen  property  short- 
ly after  the  theft,  if  unexplained,  may  au- 
thorize a  finding  of  guilty  intent  on  the  part 
of  the  possessor.  Proof  of  the  killing  of  a 
human  being,  without  any  evidence  tending 
to  show  Justification  or  mitigation,  will  au- 
thorize a  presumption  of  malice.  At  com- 
mon law,  evidence  that  a  passenger  was  in- 
jured by  the  breaking  of  the  vehicle  of  the 
hirer,  or  defect  in  his  road,  was  sufilclent  to 
authorize  a  presumption  of  negligence.  Un- 
der statutes,  proof  of  injury  by  a  carrier  is 
sometimes  declared  sufficient  to  raise  a  pre- 
sumption of  negligence.  Numerous  illustra- 
tions might  be  given  where  the  Legislature 
lias  declared  that  proof  of  certain  facts  is 
sufficient  to  raise  a  presumption  of  guilty  in- 
tent or  like  element  of  crime.  See  instanc- 
es cited  in  Banks  v.  State,  124  Ga.  15  (5, 
6),  52  S.  B,  74,  2  L,  R.  A.  (N.  S.)  1007.  If 
such  legislative  provisions  are  not  ''purely 
arbitrary,  and  there  is  a  rational  relation 
between  the  two  facts,  and  the  accused  is 
not  deprived  of  proper  opportunity  to  sub- 
mit all  of  the  facts  bearing  upon  the  issue, 
it  lias  been  held  that  such  statutes  do  not 
violate  the  requirements  of  due  process  of 
law."  BaUey  v.  Alabama,  219  U.  S.  238,  31 
Sup.  Ct  145,  55  L.  Kd.  191,  and  citations. 
See,  also.  Banks  v.  State,  124  Ga.  15  (5),  52 
8.  B.  74,  2  L.  K.  A.  (N.  S.)  1007.  In  the  case 
of  Bailey  v.  Alabama,  supra,  a  law  of  the 
state  of  Alabama  was  under  consideration. 
As  it  originally  stood  in  the  Code,  the  sec- 
tion provided  that  any  person  who,  with  in- 
tent to  Injure  or  defraud  his  employer,  en- 
tered into  a  written  contract  for  service,  and 
thereby  obtained  from  his  employer  money, 
or  other  personal  property,  and  with  like 
Intent  and  without  Just  cause,  and  without 
refunding  the  money  or  paying  for  the  prop- 1 


erty,  refused  to  perform  the  service,  should 
be  punished  as  if  he  had  stolen  it  This  sec- 
tion was  so  amended  as  to  make  the  refus- 
al or  failure  to  perform  the  service,  or  to 
refund  the  money,  or  pay  for  the  property, 
without  Just  cause,  prima  facie  evidence  of 
an  intent  to  injure  or  defraud. 

[6]  While  peonage  and  enforced  perfor- 
mance of  labor  contracts  were  discussed  at 
length,  the  actual  ruling,  as  shown  both  by 
the  syllabus  and  the  opinion,  was  that  the 
section  of  the  Code  of  Alabama,  as  amended, 
"in  so  far  as  it  makes  the  refusal  or  failure 
to  perform  labor  contracted  for,  without  re- 
funding the  money  or  paying  for  property  re- 
ceived, prima  facie  evidence  of  the  commis- 
sion of  the  crime  defined  by  such  section, 
and  when  read  In  connection  "with  the  rule 
of  evidence  of  that  state,  that  the  accused 
cannot  testify  in  regard  to  uncommunlcated 
motives,  is  unconstitutional  as  in  conflict 
with  the  thirteenth  amendment  of  the  leg- 
islation authorized  by  it  and  enacted  by 
Congress."  219  U.  S.  220,  228,  245,  31  Sup. 
Ct  145,  55  L.  Bd.  191.  There  are  several 
material  differences  between  the  law  of  Ala- 
bama, then  under  consideration,  and  the  law 
of  this  state,  as  heretofore  construed  by  this 
court  In  the  first  place,  the  Alabama  stat- 
ute provided  that  "any  person  who  with  in- 
tent to  injure  or  defraud  his  employer,"  etc. 
We  do  not  stop  to  discuss  whether  the  mere 
intent  to  injure  may  be  different  from  the 
intent  to  defraud.  Under  that  statute  one- 
half  of  the  fine  went  to  the  employer,  thus 
compensating  or  benefiting  him  by  convicting 
the  accused,  so  tliat  the  punishment  In  part 
operated  to  reimburse  or  r^Miy  the  debt  of 
the  employer  and  reduce  his  loss.  The  rul- 
ing did  not  rest  entirely  upon  the  statute, 
but  also  upon  the  rule  of  evidence  that  the 
accused  could  not  testify  in  his  own  behalf 
explanatory  of  his  uncomi9)inicated  intent. 
The  statute  of  this  state  does  not  contain 
such  a  provision,  and  the  prisoner  has  great- 
er latitude  in  regard  to  proving  the  intent 
with  which  he  acted.  Under  the  statute  of 
this  state  (Penal  Codey  {  716),  In  order  to 
constitute  '^presumptive  evidence  of  the  In- 
tent" satisfactory  proof  of  the  contract  the 
procuring  thereon  of  money,  or  other  thing 
of  value,  the  failure  to  perform  the  service 
so  contracted  for,  or  failure  to  return  the 
money  so  advanced,  with  interest  thereon, 
at  the  time  the  labor  was  to  be  performed, 
without  good  and  sufficiei^tt  cause,  and  loss 
or  damage  to  the  hirer,  is  necessary.  The 
accused  may  show  that  there  was  good  and 
sufficient  cause,  as  well  as  negative  the  oth- 
er things  in  that  section.  He  cannot  testify 
as  a  witness  in  this  state  (Penal  Code,  f 
1037,  par.  2);  but  he  has  the  right  to  make 
to  the  court  and  Jury  such  statement,  not 
under  oath,  as  he  may  deem  proper  in  his 
defense,  and,  though  not  compelled  to  an- 
swer any  questions  on  cross-examination, 
should  he  think  proper  to  decline  to  do  so, 
his  statement  shall  have  such  force  as  the 
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Jury  may  think  right  to  give  it,  and  "they 
may  believe  it  in  preference  to  the  sworn 
testimony  in  the  case."    Penal  Code,  g  1036. 

[7]  In  this  state,  therefore,  the  accused 
may  state  what  was  his  real  intent,  may  deny 
the  evidence  introduced,  and  explain  or  re- 
but the  presumptive  evidence  of  his  intent, 
if  it  is  raised  under  the  statute.  True,  the 
jury  are  not  obliged  to  believe  his  statement, 
or  give  it  any  more  credit  than  in  their 
opinion  Its  truth  entitles  it  to  receive.  But, 
for  that  matter,  they  would  not  be  obliged 
to  believe  him  if  he  could  be  sworn  as  a 
witness.  His  interest  would  go  to  his  credit, 
and  the  jury  would  not  be  bound  to  credit 
his  testimony  merely  because  he  gave  it  un« 
der  oath.  Thus  it  appears  that  the  statute 
in  this  state  dilTers  in  material  particulars 
from  that  of  Alabama,  which  was  under  con- 
sideration by  the  Supreme  Court  of  the  Unit- 
ed States  in  the  Bailey  Case,  and  also  that 
the  rule  of  evidence  which  was  read  into 
the  Alabama  statute  is  different  from  the 
rule  in  this  state.  The  variance  is  of  such 
character  that  the  ruling  in  the  case  cited 
could  not  be  properly  applied  as  authority 
for  holding  section  716  of  the  Penal  Code  of 
Georgia  invalid.  This  statute  has  hereto- 
fore been  held  not  to  be  violative  of  the 
thirteenth  amendment  of  the  Constitution  of 
the  United  States,  nor  invalid  as  being  in 
conflict  with  sections  1990,  5526,  of  the  Re- 
vised Statutes,  forbidding  peonage.  Townsend 
V.  State,  124  6a.  69,  52  S.  E.  293.  In  that 
case  no  separate  attack  was  made  on  sec- 
tion 2  of  the  act  (which  is  Penal  Code,  g 
716),  but  the  attack  was  on  the  act  in  its 
entirety,  which  included  section  2. 

Having  already  held  that  section  715  was 
not  invalid,  and  now  holding  that  section  716 
is  not  invalid,  the  two  rulings  together  an- 
swer in  the  negative  the  question  propound- 
ed by  the  Court  of  Appeals.  All  the  Justic- 
es concur. 


(138  Oa.  639) 

MOSS  V.  STBICKLAND. 
(Supreme  Court  of  Georgia.     Aug.  16,  1912.) 

(ByUahug  by  ih^  Court  J 

1.  Attobnet  and  Client  (§  192*)— Pbocess 

il  20*)— Lien  Fobeclosube  —  Nature  of 
*BOCEEDING — ^ISSUANCE. 

An  attorney's  lien  U  foreclosed  by  peti- 
tion and  rule  issued  by  the  court  as  in  cases  of 
mortgage  foreclosure  on  land.  Where  a  peti- 
tion to  foreclose  an  attorney's  lien  on  land, 
wherein  it  is  alleged  that  the  defendant  is  a 
resident  of  another  county,  is  filed,  and,  instead 
of  a  rule  being  issued  thereon  in  terms  of  the 
statute  by  the  court,  process  is  attached  by 
the  clerk,  directed  to  all  and  singular  the  sher- 
iffs of  this  state,  commanding  the  appearance 
of  the  defendant  at  the  next  term,  which  peti- 
tion and  process  are  personally  served  on  the 
defendant  by  the  sheriff  of  the  county  of  the 
defendant's  residence,  such  process  is  void,  be- 
cause issued  by  one  unauthorized  to  issue  it. 
A  judgment  at  a  subsequent  term,   based   on 


such  process,  where  there  is  neither  appear- 
ance nor  waiver  of  process,  is  void. 

[Ed.  Note. — For  other  oases,  see  Attorney 
and  Client,  Cent  Dig.  §§  425-427;  Dec-  Dig.  { 
192;*   Process,  Dec  Dig.  §  20.*1 

2.  Venue   (J  5*)— Attobnet's   Lien— "Pobe- 

GLOSUBE. 

A  proceeding  to  foreclose  an  attorney's 
lien  upon  real  property  is  to  be  brought  as  a 
proceeding  to  foreclose  a  mortgage  on  land, 
and  the  venue  of  such  proceeding  is  the  county 
wherein  the  land  lies.  It  is  not  such  a  civil 
case  as  must  be  brought  in  the  county  of  the 
defendant's  residence. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  §§  4-11;   Dec.  Dig.  §  5.*] 

Error  from  Superior  Court,  Babun  County; 
J.  B.  Jones,  Judge. 

Petition  by  J.  J.  Strickland  against  B.  L. 
Moss  and  others  to  foreclose  an  attorney's 
lien  on  certain  land.  Judgement  for  peti- 
tioner, and  defendant  Moss  brings  error. 
Reversed. 

T.  S.  Mell,  of  Athens,  for  plaintiff  In  error. 
H.  H.  Dean,  of  Gainesville,  and  Cobb  A 
Erwln,  of  Athens,  for  defendant  in  error. 

EVANS,  P.  J.  J.  J.  Strickland  filed  a  peti 
tion  in  the  superior  court  of  Rabun  county 
to  foreclose  his  lien  as  an  attorney  at  law 
upon  a  ti-act  of  land  in  that  county.  In 
his  petition  he  alleged,  inter  alia,  that  he 
was  employed  as  an  attorney  at  law  by  B 
L.  Moss  and  A.  K.  Chllds  to  recover  the  land, 
that  the  suit  was  successful,  that  he  recorded 
his  Hen  as  provided  by  the  statute,  that  A 
K.  Chllds  had  died,  and  that  W.  L.  Chllds 
and  D.  C.  Barrow  had  been  appointed  his 
executors.  The  prayer  was  for  the  fore- 
closure of  the  lien,  and  for  process  aigainst 
Moss  and  the  executors  of  Chllds,  alleged  to 
be  residents  of  Clarke  county.  Process  was 
Issued  by  the  clerk,  and  the  defendants  were 
personally  served  with  copies  of  the  suit 
A  Judgment  was  entered  foreclosing  the  lien, 
and  fi.  fa.  issued  thereon.  To  the  levy  of 
the  fi.  fa.  Moss,  one  of  the  defendants,  in- 
terposed an  affidavit  of  illegality.  This  was 
dismissed  on  demurrer,  and  Moss  excepted. 

[1]  1.  The  affidavit  of  illegality  attacks  the 
validity  of  the  Judgment,  on  the  ground  that 
the  process  was  void,  and  that  the  defend- 
ants neither  appeared  nor  otherwise  waived 
process.  Jurisdiction  is  dependent  on  the 
form  and  nature  of  the  process,  to  the  ex- 
tent that  it  can  only  arise  from  a  proi>er 
service  of  a  notice  substantially  sufficient  to 
apprise  the  party  of  everything  which  he  is 
then  entitled  to  know.  1  Black  on  Judg- 
ments, §  223.  If  the  process  attached  is  in 
substantial  compliance  with  the  law,  and  the 
defendant  is  properly  served,  the  failure  to 
literally  comply  with  the  statute  will  be 
treated  as  an  irregularity,  and  a  Judgment 
rendered  on  such  process  and  service  will  not 
be  void.  CivU  Code,  §  5572.  But  a  process 
issued  by  any  other  person  than  one  qualified 
to  issue  it  cannot  be  the  foundation  of  u 
valid  Judgment.    Stephenson  v.  Campbell,  30 
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Ga.  159.  So,  also,  If  the  process  be  not  in 
substantial  conformity  to  the  statutes  relat- 
ing to  the  issuance  of  process,  such  defect 
will  vitiate  the  whole  proceeding,  and  is  not 
a  mere  irregularity.  Little  7.  Ingram,  16 
6a.  194.  Let  us  apply  these  principles  to 
the  case  in  hand.  The  petition  was  filed  to 
the  February  term,  1908,  of  the  superior 
court  of  Rabun  county,  to  foreclose  on  at- 
torney's lien  against  land  located  In  that 
county,  owned  by  the  defendants,  who  were 
alleged  to  be  residents  of  Clarke  county.  The 
petition  prayed  for  process,  and  the  clerk 
Issued  process  in  the  usual  form,  directed 
to  all  aqd  singular  the  sheriffs  of  the  state, 
requiring  defendants  to  appear  at  the  ensuing 
February  term.  The  petition  and  process 
were  served  personally  on  the  defendants  by 
the  sheritr  of  Clarke  county,  sixteen  days 
before  the  February  term.  There  was  no 
appearance  for  the  defendants,  and  Judg- 
ment was  rendered  at  the  next  August  term 
of  the  court,  foreclosing  the  lien  of  the  at- 
torney against  the  land. 

[2]  A  proceeding  to  foreclose  an  attorney's 
lien  upon  real  property  is  to  be  brought  as 
is  a  proceeding  to  foreclose  a  mortgage  upon 
land.  Civil  Code,  i  3364,  par.  3;  McCalla  v. 
Nichols,  102  6a.  28,  28  S.  B.  988.  Statutory 
foreclosure  of  a  mortgage  on  land  is  by  peti- 
tion to  the  superior  court  of  the  county 
wherein  the  land  lies.  Upon  filing  the  peti- 
tion the  court  shall  grant  a  rule  directing 
the  amount  due  on  the  mortgage  to  be  paid 
into  court  on  or  before  the  first  day  of  the 
next  term  im  mediately  succeeding  the  one  at 
which  such  rule  is  granted,  which  rule  must 
be  published  once  a  month  for  four  months, 
or  served  personally  on  the  mortgagor,  his 
special  agent,  or  attorney,  at  least  three 
months  previous  to  the  time  at  which  the 
money  is  directed  to  be  paid  into  court  Civil 
Code,  I  3276.  In  proceedings  to  foreclose  an 
attorney's  lien,  the  process  is  a  rule  nisi 
issued  by  the  court,  and  not  a  process  issued 
by  the  derk  as  in  ordinary  cases.  The  clerk 
was  without  authority  to  issue  the  process 
he  issued  in  this  case.  In  the  first  place, 
the  statute  prescribes  that  the  defendant  Is 
to  be  brought  into  court  by  a  process  issued 
by  the  Judge.  That  process  is  essentially  dif- 
ferent from  the  process  which  the  clerk  is 
authorized  to  attach  to  petitions.  It  issues 
In  term  time,  and  the  defendant  is  directed 
to  pay  the  money  into  court  on  or  before  the 
first  day  of  the  succeeding  term,  and  must 
be  served  by  publication  once  a  month  for 
four  months,  or  by  personal  service  at  least 
three  months  before  that  time.  The  ordinary 
process  which  a  derk  is  authorized  to  attach 
to  a  petition  is  one  directed  to  the  sheriff, 
requiring  the  appearance  of  the  defendant  to 
the  return  or  appearance  term  of  the  court 
(Civil  Code,  |  5552),  at  which  term  the  de- 
fendant may  demur  or  plead,  and  final  Judg- 
ment on  the  merits  is  taken  at  the  next  term. 
Then,  again,  the  process  issued  by  the  derk 


is  directed  to  the  sheriff  of  the  county  where 
the  suit  is  pending  (Civil  Code,  i  5552),  ex- 
cept in  cases  where  the  law  provides  for  the 
service  of  the  process  on  a  defendant  who  re- 
sides in  a  different  county,  by  the  issuance 
of  a  second  original,  and  in  this  instance  the 
process  is  directed  to  the  sheriff  of  the  coun- 
ty of  the  nonresident  defendant  Civil  Code, 
§  5567;  PoweU  v.  Perry,  63  6a.  417.  The 
process  issued  by  the  derk  in  this  case  is 
void,  because  there  existed  no  authority  for 
htm  to  issue  it  A  void  process  is  equivalent 
to  no  process;  and,  where  process  has  not 
been  waived,  the  failure  to  annex  process  to 
the  petition  is  fatal  to  the  Jurisdiction  of 
the  court  in  the  cause^  and  no  valid  Judgment 
can  be  made  therein.  Brady  v.  Hardeman, 
17  6a.  67. 

2.  The  other  ground  of  the  afiidavit  of 
Ulegality  assails  the  constitutlonaUty  of  the 
statute  providing  for  the  foredosure  of 
attorney's  liens.  The  Constitution  of  this 
state  declares  that  divorce  cases  shall  be 
brought  in  the  county  where  the  defendant 
resides,  if  a  resident  of  this  state;  that 
equity  cases  shall  be  tried  in  the  county  of 
the  refiddence  of  a  defendant  against  whom 
substantial  relief  is  prayed;  suits  against 
Joint  obligors  or  Joint  trespassers  residing 
in  different  counties  may  be  tried  in  either 
county;  suits  against  the  maker  and  In- 
dorser  of  promissory  notes,  or  drawer,  ac- 
ceptor, and  indorsper  of  bills  of  exchange, 
residing  in  different  counties,  shall  be 
brought  in  the  county  where  the  maker  or 
acceptor  resides;  cases  respecting  the  title 
to  land  shall  be  tried  in  the  county  where 
the  land  Ues.  Civil  Code,  §{  6538,  6539,  6540, 
6542.  It  is  further  declared  that  "all  other 
dvU  cases  shall  be  tried  In  the  county  where 
the  defendant  resides."  Civil  Code,  §  6543. 
The  point  is  made  that  paragraph  3  of  Civil 
Code,  S  8364,  which  prescribes  that  attor- 
ney's liens  may  be  enforced  as  liens  on  per- 
sonal and  real  estate,  by  mortgage  and  fore- 
closure, contravenes  the  foregoing  provisions 
of  the  Constitution  relating  to  the  venue  of 
actions,  in  that  it  permits  a  foreclosure  of 
an  attorney's  lien  on  land  in  the  county 
where  the  land  lies,  irrespective  of  the  resi- 
dence of  the  owner  against  whose  land  the 
lien  foreclosure  is  had.  This  statute  pre- 
scribes that  an  attorney's  lien  on  land  shall 
be  foreclosed  as  a  mortgage  on  land,  and 
that  the  venue  of  such  proceeding  is  the 
county  wherein  the  land  lies.  McCalla  v. 
Nichols,  supra.  Is  the  statute  opposed  to 
the  Constitution?  It  will  be  observed  that 
in  all  the  spedfic  actions  for  which  a  venue 
is  fixed  a  personal  Judgment  may  be  recov- 
ered. If  an  action  for  land  be  instituted, 
there  may  be  a  recovery  of  mesne  profits. 
In  divorce  cases,  alimony  may  be  recovered. 
The  constitutional  scheme  seems  to  be  that 
the  venue  of  every  action  not  respecting  ti- 
tle to  land,  wherein  a  personal  Judgment 
may  be  recovered,  shall  be  the  county  of  the 
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resld^ce  of  the  defendant  in  the  action,  or, 
if  there  be  more  than  one,  then  in  the  coun- 
ty of  one  of  them.  The  general  provision 
that  al]  other  civil  cases  shall  be  tried  in 
ihe  county  where  the  defendant  resides  com* 
prehends  cases  of  Uke  character;  that  is, 
cases  in  which  a  Judgment  in  personam  may 
be  recovered. 

This  construction  is  inevitable  from  the 
application  of  the  rule  of  ejusdem  generis, 
as  well  as  from  the  clear  import  of  the 
words  themselves  in  the  connection  in  which 
they  are  employed.  None  of  these  constitu- 
tional mandates  as  to  the  venue  prevent 
the  General  Assembly  from  fixing  the  ven- 
ue of  a  proceeding  to  foreclose  an  attorney's 
lien.  A  proceeding  to  foreclose  an  attorney's 
lien  is  not  an  action  within  the  purview  of 
these  constitutional  requirements.  It  is  a 
proceeding  to  enforce  a  lien  arising  by  op- 
eration of  law.  It  is  not  an  action  in  per- 
sonam, because  no  personal  judgment  is  re- 
covered. Strictly  speaking,  it  is  not  an  ac- 
tion In  rem,  because  it  does  not  adjudicate 
that  the  title  is  in  the  attorney's  client  as 
against  persons  not  parties  to  the  suit  where- 
in the  recovery  is  had.  Stroupper  v.  Mc- 
Cauly,  45  Ga.  74.  It  may  be  characterized 
as  a  proceeding  quasi  in  rem,  having  for  its 
purpose  the  adjudication  of  the  amount  due 
and  the  existence  of  the  lien,  and  that  the 
property  subject  to  the  lien  shall  be  sold  to 
pay  the  sum  alleged  to  be  due.  The  judg- 
ment does  not  conclude  a  stranger  as  to 
subsequently  asserting  title  to  the  property; 
but  it  binds  parties  and  privies.  Wallace  v. 
Holly,  13  Ga.  393,  58  Am.  Dec.  51&  A  pos- 
sessory warrant  may  be  had  in  any  county 
where  the  property  to  be  recovered  is  found; 
and  this  is  not  such  a  civil  case  as  must  be 
brought  in  the  county  of  the  residence  of 
the  defendant  Jordan  v.  Owens,  67  Ga.  616. 
Notwithstanding  the  Constitutions  of  1861 
and  1868  contain  similar  provisions  as  the 
present  Constitution,  no  one  has  ever  ques- 
tioned the  constitutionality  of  the  statutory 
method  of  foreclosing  mortgages  on  realty 
by  a  procedure  in  the  county  where  the  land 
lies.  Since  the  judiciary  act  of  1799,  it  has 
been  provided  by  statute  that  a  proceeding 
to  partition  land  may  be  located  in  the  coun- 
ty where  the  land  is  situated;  and  the  con- 
stitutionality of  this  statute  has  never  been 
assailed.  These  instances  are  marshaled 
for  the  purpose  of  showing  the  contempor- 
aneous construction  of  the  Constitution  and 
long  acquiescence  therein — ^that  these  kinds 
of  proceedings  were  never  considered  as 
coming  within  the  operation  of  the  constitu- 
tional provisions  respecting  the  venue  of  ac- 
tions. The  enumeration  of  instances  in  the 
Constitution  Is  not  exhaustive  of  the  venue 
in  every  legal  proceeding,  and  the  statute 
assailed  does  not  clash  with  the  constitution- 
al provisions  for  the  venue  of  actions. 

Judgment  reversed.  All  the  Justices  con- 
r-tir. 


(188  Oa.  637} 
HOWARD  v.  CENTRAL  OF  GEORGU  RT. 

CO. 
(Supreme  Court  of  Georgia.     Aug.  16^  1912.) 

(8ynahu9  by  ihe  Court.) 

1u  Master  and  Sebvant  (J  150*)^NEOiaoENCB 
—Failure  to  Instruct. 

'The  failure  of  the  master  to  instruct  the 
servant  how  to  perform  work  which  any  per- 
son of  ordinary  intelligence  can  perform  with- 
out  instructions,  and  the  i)erformance  of  which 
is  unattended  by  extraordinary  hazard  or  dan- 
ger, is  not  such  a  breach  of  his  duty  ta  in- 
struct as  wUl  give  a  servant  injured  while  per- 
forming the  work  a  right  of  action  for  dam- 
ages." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  (§  297,  299-301,  805-807: 
Dec.  Dig.  1 150.*] 

2.  Masteb  and  Servant  (|  150*)— Master* b 
DuTT  TO  Warn— Performance  of  Sbrtiob— 
Improper  Method. 

The  duty  of  a  master  to  warn  his  servant 
of  dangers  incident  to  his  employment  does  not 
embrace  an  obligation  of  the  master  to  antici- 
pate that  the  servant  may  perform  his  task  im- 
properly, and  to  warn  him  of  an  obvious  dan- 
ger resultant  from  such  improper  method  of 
performing  his  task. 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  297,  299^01,  306-307; 
Dec  Dig.  i  160.*] 

8.  Master  and  Servant  ({  219*)— Assumed 
Risk. 

Obvious  risks  incident  to  an  employment 
are  assumed  by  the  servant  in  his  contract  of 
employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  610-(>24;  Dec  Dig.  i 
219.*] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  Henry  Howard  against  the 
Central  of  Georgia  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Robt  L.  Berner,  of  Macon,  for  plaintiff  in 
error.  Ellis  &  Jordan,  of  Macon,  for  defend- 
ant in  error. 


EVANS,  P.  J.  The  plalntlff*s  petition  was 
dismissed  on  general  demurrer.  He  alleged 
as  follows:  He  was  employed  by  the  Central 
of  Georgia  Railway  Company  as  a  helper  in 
its  machine  shops  at  Macon,  and  it  was 
his  duty  to  do  anything  in  the  shop  that  he 
was  told  to  do  by  any  on&  Among  other 
duties  that  he  was  required  to  perform  was 
to  assist  in  the  management  of  what  is 
Isnown  as  the  boring  machine.  "A  part  of 
said  machine  was  made  of  a  chain,  with  a 
hook  attached  to  the  end  thereof,  and  said 
hook  was  used  for  the  purpose  of  hooldng 
to  said  chain  a  large  iron  weight,  150  pounds 
or  more,  and  which  was  used  for  the  pur- 
pose of  balancing  the  machinery  connected 
with  said  boring  machine.  When  this  weight 
was  lifted  off  by  the  derrick  or  other  ma- 
chinery to  a  certain  height,  it  became  the 
duty  of  petitioner,  in  connection  with  an- 
other  employ^  of  the  defendant  company. 
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to  lilt  the  iron  weight  and  unhook  it  from 
the  chain  and  rehook  it  in  a  lower  link  of 
said  chain."  Prior  to  hid  employment  be 
had  never  worked  in  a  machine  shop,  and 
on  the  day  he  was  injured  he  was  called  for 
the  first  time  to  perform  this  task.  He  was 
ignorant  of  how  it  was  to  be  done,  and  no 
one  informed  ^him  how  to  do  it ;  but  he  was 
called  upon  by  the  employ^  in  charge  of 
the  chain  and  weight  to  assist  him  at  once, 
without  being  warned  of  any  danger  con- 
nected with  the  performance  of  the  under- 
taking. His  coemploy^  in  charge  of  the  ma- 
chine had  raised  the  weight  to  a  height 
about  even  with  his  shoulders,  when  he  was 
called  upon  immediately  to  take  It  off  the 
hook  and  rehook  it  in  a  link  of  the  chain 
lower  down.  Under  the  instructions  of  his 
coemploy^,  who  had  charge  of  and  was  op- 
erating the  machine,  he  lifted  it  off  without 
any  knowledge  of  its  weight,  or  that  there 
was  any  danger  attached  to  tht  removal  of 
the  weight  at  that  height  Immediately  up- 
on detaching  the  weight  from  the  hook,  it 
fell  and  struck  him  on  his  right  side,  In- 
flicting certain  injuries.  He  alleged  that  it 
was  the  duty  of  his  boss  to  assist  him  in 
this  work,  who  flailed  to  do  so,  and.  acting 
under  the  Instructions  of  the  "boss  employ^," 
he  undertook  to  perform  it  himself;  that 
it  was  the  duty  of  the  defendant  to  have 
instructed  him  how  to  perform  his  task, 
and  to  warn  him  of  the  danger  of  attempt- 
ing to  lift  so  great  a  weight  at  that  height, 
and  to  have  had  some  one  to  assist  him  in 
taking  the  weight  off  of  the  hook ;  and  that 
the  defendant  was  negligent  in  failing  to 
discharge  these  duties. 

£1]  The  plaintiff  was  a  green  hand,  but 
he  does  not  pretend  that  he  was  not  en- 
dowed with  ordinary  Intelligence.  It  would 
be  ridiculous  to  assert  that  a  man  of  ordi- 
nary intelligence,  in  order  to  unhook  a 
weight  from  one  link  in  a  chain  to  another, 
should  be  instructed  as  to  the  process.  Nor 
does  it  appear  that  such  performance  would 
be  attended  by  any  extraordinary  hazard 
or  danjser.  Indeed,  the  statement  in  the 
petition  that  the  weight  was  raised  above 
the  usual  height  carries  the  explanation  of 
the  cause  of  the  accident  "The  failure  of 
the  master  to  Instruct  the  servant  how  to 
I>erform  work  which  any  person  of  ordinary 
intelligence  can  perform  without  Instructions, 
and  the  performance  of  which  is  unattended 
by  extraordinary  hazard  or  danger,,  is  not 
such  a  breach  of  his  duty  to  instruct  as  will 
give  a  servant  injured  while  performing  the 
work  a  right  of  action  for  damages."  Sims 
V.  £.  &  W.  Railroad  Co.,  84  Ga.  152,  10  S. 
E.  543,  20  Am.  St  Rep.  852.  The  plaintiff's 
charge  that  the  master  was  negligent  "in 
failing  to  warn  him  of  the  danger  connect- 
ed with  the  performance  of  the  task  when 
he  undertook  to  take  the  weight  off  of  the 
hook,  when  it  was  at  an  improper  height. 


and  when  it  was  not  even  with  his  breast, 
so  that  when  it  was  taken  off  it  would  not 
drop  upon  his  person,  as  it  did  in  the  pres- 
ent instance,"  carries  its  own  refutation  in 
the  statement  If  the  weight  was  at  an  im- 
proper height,  the  servant  should  not  have 
attempted  to  take  it  off  the  hook.  The  dan- 
ger of  such  attempt  would  be  obvious. 

[2]  It  is  the  duty  of  a  master  to  warn 
his  servant  of  danger  incident  to  his  em- 
ployment This  obligation  of  duty  does  not 
require  a  master  to  anticipate  that  his  serv- 
ant may  improperly  perform  his  task  in  a 
particular  manner,  and  warn  him  of  an  ob- 
vious danger  resultant  from  such  improper 
method  of  performing  his  task.  Commercial 
Guano  Co.  v.  Neather,  114  Ga.  416.  40  S.  E. 
299;  Banks  v.  Schofield,  126  Ga.  667,  55  S. 
E.  939. 

[3]  With  respect  to  tlie  charge  of  negli- 
gence in  not  having  some  one  present  to  as- 
sist him  in  the  performance  of  his  task,  the 
plaintiff  knew  this,  and  in  undertaking  to 
work  alone  he  assumed  the  danger  of  such 
an  obvious  risk.  The  petition  was  properly 
held  bad  on  demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(128  Ga.  544) 

KIRBY  v.  THOMPSON. 
(Supreme  Court  of  Georgia.     Aug.  16,  1912.) 

fSyllahutt  hff  the  Court.) 

1.  Assault  anh  Battebt  (S  40*)-Justipica- 
TioN— Damages. 

Where  an  action  was  brongbt  to  recover 
damages  for  an  assault  and  battery,  and  a  plea 
of  justification  was  filed,  under  tbe  ruling  in 
Conley  v.  Arnold.  93  Ga.  823,  20  S.  E.  7(S,  a 
verdict  in  favor  of  the  plaintiff  for  only  ?5  was 
contrary  to  law,  and  should  have  been,  set  aside 
on  a  motion  for  a  new  trial  made  by  him. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  $  55;   Dec.  Dig.  {  40.*J 

2.  Evidence  (§  IIG*)— Evidence  ADMissinuB 
BT  Reason  or  the  Admission  of  Otheb 
Evidence. 

Upon  the  trial  of  an  action  to.  recover 
damages  for  an  assaalt  and  battery,  it  might 
not  have  been  proper  for  the  defendant  to  in- 
trodnce  evidence  that  he  had  been  tried  and 
convicted  in  a  mayor's  court  for  the  offense 
against  the  municipal  law  growing  out  of  his 
conduct  in  the  transaction,  and  had  paid  his 
fine;  but  where  the  plaintiff  introduced  evi- 
dence of  the  conviction,  and  imposition  of  the 
fine,  and  the  amount  thereof.  It  would  not 
cause  a  new  trial  at  his  instance  that  the  de- 
fendant was  permitted  to  testify  that  he  paid 
the  fine  so  imposed. 

[Ed.  Note.— For  other  cases,  <ee  Evidence, 
Gent.  Dig.  ||  134,  135;   Dee.  Dig.  §  116.*] 

8.  Motion  fou  New  Tbial— GnouNoe. 

The  other  grounds  of  the  motion  for  a 
new  trial  do  not  require  a  reversal. 

Error  from  Superior  Court,  Douglas  Coun- 
ty;   Price  Edwards,  Judge. 

Action  for  assault  and  battery  between  J 
J.  Kirby  and  R.  A.  Thompson.    Verdict  for 
plaintiff  for  less  than  the  relief  demanded, 
and  he  brings  error.     Reversed. 
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J.  S.  James,  of  Atlanta,  for  plaintiff  In  er- 
ror. W.  T.  Roberts  and  J.  R.  Hutcheson, 
both  of  DouglasvlUe,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(138  Ga.  634) 

SIMMONS  ▼.  DB  FOB. 
(Supreme  Court  of  Georgia.    Aug.  16,  1912.) 

(Syllabus  hy  the  Court.) 

EXEGUTOBS  AND  Administbators  (|  338*) 
—Real  Pbopertt— Leave  to  Sell— Rights 
OP  Husband  of  Intestate's  Widow. 

An  administrator  applied  for  leave  to  sell 
land  of  his  intestate.  Pending  the  application 
a  claim  was  interposed  and  returned  to  the 
superior  court  On  the  trial  the  undisputed 
evidence  showed  that  the  intestate  purchased 
the  land  in  controversy,  gave  to  his  vendor  a 
series  of  notes  for  the  purchase  price,  took 
from  him  a  bond  for  title,  went  into  possession, 
thereafter  paid  some  of  the  notes,  and  died  in 
possession  of  the  land,  leaving  a  widow,  who, 
with  two  minor  grandchildren,  continued  to 
reside  on  the  premises.  It  further  showed 
that,  some  two  years  after  the  death  of  the 
intestate,  the  claimant  married  his  widow  and 
occupied  the  premises  with  her  for  some  five 
years  prior  to  the  trial.  The  claimant,  who 
was  the  only  witness  in  his  behalf,  testified 
that  "I  married  his  [intestate's]  widow  about 
two  years  after  his  death,  and  moved  into  the 
house  by  reason  of  becoming  her  husband,  and 
that  was  the  only  reason  for  goine  into  posses- 
sion of  the  property  at  that  time.^*  fleW,  that 
under  such  evidence  the  trial  judge  erred  in 
granting  a  "nonsuit"  against  the  administrator, 
on  the  ground  that  he  had  "failed  to  carry  the 
burden,  it  appearing  from  the  testimony  that 
the  claimant  *  *  *  is  in  possession  of  the 
property  in  dispute." 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f§  1410-1416; 
Dec.  Dig.  i  SSS.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Proceeding  by  C.  J.  Simmons,  as  adminis- 
trator, etc.,  for  the  sale  of  certain  land,  to 
which  Thomas  De  Foe  filed  objections.  From 
an  order  granting  a  nonsuit,  the  administra- 
tor brings  error.    Reversed. 

Simmons  &  Simmons,  of  Atlanta,  for  plain- 
tiff in  error.  Virlyn  B.  Moore,  of  Atlanta, 
for  defendant  in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 

(138  Ga.  515) 

BANDY   BROS.   v.   NORTON  FRIBRSON'S 

SONS  (two  cases). 
(Supreme  (Dourt  of  Georgia.     Aug.  15,  1912.) 

(SyllahuB  hy  the  Court.) 

1.  Appeal  and  Ebbob  (§|  102,  105*)— Inteb- 
LocuTORY  Proceedings— Writ  op  Error- 
Subsequent  Triai^— EJffect. 

Where  a  suit  was  commenced  by  attach- 
ment, and  after  levy  the  property  seized  was 
replevied  by  the  defendants,  but  subsequently 
ihe  attachment  was  dismissed  on  motion,  and 
thoreupoD  the  defendants  made  a  motion  to  dis- 


miss the  declaration  in   attachment,  and  also 
filed    a    demurrer    thereto    containing    general 

f rounds,  upon  the  overruling  of  the  motion  to 
ismiss  and  of  the  demurrer,  the  defendants 
could  bring  the  case  to  the  Supreme  Court  by 
bill  of  exceptions;  and  the  writ  of  error  was 
not  subject  to  be  dismissed  on  the  ground  that 
after  the  rulings  thus  complained  of  were  made 
the  case  proceeded  to  trial,  a  verdict  was  ren- 
dered against  the  defendants,  and  they  made  a 
motion  for  a  new  trial,  which  was  pending  when 
the  bill  of  exceptions  was  tendered. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  688-698,  717-753;  Dec. 
Dig.  §§  102,  105.*] 

2.  Contracts  (§  332*)— Declaration— Suffi- 
ciency. 

The  declaration  in  attachment  was  not 
subject  to  general  demurrer. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1615-1639;  Dec.  Dig.  |  332.*1 

3.  Appeal  and  Erbob  ({  843*)— Moot  Ques- 
tions. 

The  question  of  whether,  after  the  issu- 
ance of  an  attachment  and  the  replevving  of 
the  property  seized  under  the  writ,  the  dec- 
laration in  attachment  could  include  an  effort 
to  foreclose  a  materialman's  and  contractor's 
lien  on  realty,  was  rendered  merely  academic 
by  the  action  of  the  court  in  directing  the 
jury  that,  under  the  evidence,  no  such  fore- 
closure could  be  had,  and  limiting  their  con- 
sideration to  the  question  of  whether  or  not 
the  plaintiffs  were  entitled  to  recover  a  general 
judgment  against  the  defendants.  However 
ruled,  this  point  would  not  require  a  reversal 
under  the  facts  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3331-3342;  Dec  Dig.  § 
843.*] 

4.  Demubbbb^Motion  to  Dismiss— Gbounds. 

None  of  the  other  grounds  of  the  demur- 
rer or  motion  to  dismiss  the  declaration  in  at- 
tachment require  a  reversal. 

5.  Appeal  and  Ebbob  ({  273*)  ^  Admission 

OF  Evidence— Exceptions— Sufficiency. 
In  some  instances  exceptions  were  taken 
to  the  admission  of  evidence,  without  showiner 
that  any  objection  was  made  when  the  evidence 
was  offered,  or  what  such  objections  were. 
Such  grounds  raise  no  question  for  determina- 
tion by  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1620-1630,  1764;  Dec.  Dig. 
I  273.*1 

6.  Appeal  and  Error  ({  1064*)  — Trial  (§ 
296*)  —  Instructions  —  Error  Cured  by 
Other  Instructions. 

The  presiding  judge  having  charged  that, 
if  the  contract  was  an  entire  one,  it  was  nec- 
essary for  the  plaintiffs  to  show  a  substantial 
compliance  therewith  in  order  to  recover  a  ver^ 
diet,  there  was  no  error  against  the  defendants 
in  charging  that,  if  the  work  as  delivered  to 
them  was  not  in  substantial  compliance  with 
the  contract,  they  could  have  declined  to  have 
received  it,  and  have  held  the  plaintiffs  in  dam- 
ages for  any  loss  which  could  nave  been  traced 
naturally  to  the  breach,  and  of  which  it  was 
the  proximate  cause,  and  which  was  avowedly 
or  naturally  within  the  contemplation  of  the 
parties,  or  that  the^  could  have  taken  the  work 
as  delivered,  suppbed  the  defects,  if  any,  and 
collected  the  costs  thereof  from  the  plaintiffs, 
or  that  they  could  have  taken  the  work  as  de- 
livered, and  have  deducted  from  the  payment  to 
the  plaintiffs  the  cost  of  that  portion  which 
did  not  meet  the  conditions  prescribed  by  the 
contract. 

(a)  Nor  was  there  error  as  against  the  de- 
fendants in  charging  that  if  avowedly,  or  hy 
their  conduct,  they  received  the  work  (includ- 
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ing  material)  and  kept  it  and  ased  it,  thej 
could  not  be  heard  to  contend  that  they  could 
hold  and  enjoy  the  results  and  withhold  pay- 
ment, and  that  if  they  received  and  enjoyed 
the  work,  and  on  discovering  defects  called  the 
attention  of  the  plaintiffs  to  them^  and  such 
defects  were  remedied  by  the  plaintiffs,  and 
the  work  kept  after  such  correction  was  made, 
the  defendants  could  not  then  complain  of  the 
defects  so  remedied. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §1  4219.  4221-4224;  Dec. 
Die.  {  1064;*  Trial,  Cent.  Dig.  {}  70&-713,  715, 
716,  718;    Bee  Dig.  §  29e.*] 

7.  CoNTBACTS     (I    290*)  —  Perfobmakob    or 

Work—Inspection— Waivee. 

WHiere  a  contract  for  installing  electrical 
appliances  in  a  theater  provided  that  a  final 
test  should  be  made  by  the  contractors  at  least 
six  days  before  the  opening  of  the  theater,  in 
the  presence  of  the  architect,  the  owners,  and 
the  inspector  "having  jurisdiction,"  and  that 
notice  should  be  given  in  writing  by  the  con- 
tractors to  each  of  such  parties,  if  time  was  of 
the  essence  of  such  contract,  yet  if  the  per- 
sons having  the.  work  done,  knowing  that  no 
inspection  had  been  made  as  required,  received 
and  used  the  work  without  protest  or  objection, 
they  would  be  held  to  have  waived  the  require- 
ment as  to  the  time  of  the  test. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  1317;  Dec.  Dig.  §  290.*] 

8^  Grounds  of  New  Trial— Reversal. 

None  of  the  other  grounds  of  the  motion 
for  a  new  trial  were  such  as  to  require  a  re- 
versal. 

Error  from  Superior  Court,  Chatham  Coun- 
ty;   W.  6.  Charlton,  Judge. 

Action  by  Norton  Frierson's  Sons  against 
Bandy  Bros.  Judgment  for  plaintiffs,  and 
defendants  bring  error.    Affirmed. 

Oliver  &  Oliver,  of  Savannah,  for  plaintiffs 
in  error.  Anderson,  Cann  &  Cann,  of  Savan- 
nah, for  defendants  in  error. 

LUMPKIN,  J.  Norton  Frlerson's  Sons 
sued  out  an  attachment  against  Bandy  Bros, 
for  $1,165.69  principal,  besides  interest,  al- 
leged to  be  due  for  the  price  of  certain  ma- 
terials and  for  services  performed.  At  the 
first  term  the  plaintiffs  filed  a  declaration  in 
attachment,  alleging  in  substance  as  follows : 
About  May  1,  1910,  the  plaintiffs  contracted 
with  the  defendants,  as  owners,  to  furnish 
the  material  and  do  the  work  of  wiring  and 
otherwise  equipping  with  electrical  applianc- 
es a  theater  located  on  a  described  lot  in  the 
city  of  Savannah,  and  thereby  to  improve 
the  real  estate  and  improvements  erected 
thereon.  The  contract  price  was  $1,540.  The 
plaintiffs  complied  with  the  contract  and 
completely  performed  their  duties  thereun- 
der, and  thereupon  filed  and  had  recorded  a 
claim  of  lien,  as  contractors  and  material- 
men, upon  the  land  and  improvements.  In 
addition  to  the  amount  already  named,  the 
defendants  are  indebted  to  the  plaintiffs  for 
supplies  and  materials  furnished  for  the  im- 
provement of  the  real  estate  described,  to  the 
<n  mount  of  $215.69.  The  defendants  are  en- 
titled to  credits  for  the  amount  of  $590,  leav- 
ing a  balance  of  $1,165.69,  besides  Interest  i 


(A  bill  of  particulars  was  attached  to  the 
declaration.)  On  September  27,  1910,  plain- 
tiffs sued  out  an  attachment  to  enforce  the 
collection  of  the  indebtedness,  and  it  was 
levied  on  certain  described  personal  proper- 
ty. The  defendants  replevied  the  property. 
The  plaintiffs  prayed  that  they  might  have  a 
general  judgment  for  the  amount  of  the  in- 
debtedness, a  special  Judgment  as  against  the 
property  levied  on  under  the  attachment,  and 
a  Judgment  foreclosing  their  lien  and  declar- 
ing a  special  lien  upon  the  real  estate  de- 
scribed. The  defendants  made  a  motion  to 
dismiss  the  attachment,  which  was  granted. 
They  also  moved  to  dismiss  the  declaration, 
and  filed  a  demurrer  thereto.  The  motion 
and  demurrer  were  overruled,  and  the  de- 
fendants excepted.  After  this  the  case  pro- 
ceeded to  trial.  Under  the  evidence  and 
charge  of  the  court,  the  Jury  found  a  gen- 
eral verdict  for  the  amount  claimed  hi  the 
declaration,  and  without  any  foreclosure  of 
lien.  The  defendants  moved  for  a  new  trial, 
which  was  denied,  and  they  excepted. 

[1]  1.  A  motion  was  made  to  dismiss  the 
writ  of  error  in  the  first  case,  on  the  ground 
that  the  case  was  still  pending  in  the  trial 
court  when  the  bill  of  exceptions  was  ten- 
dered and  signed.  Section  6138  of  the  Civil 
Code  declares:  "No  cause  shall  be  carried 
to  the  Supreme  Court  upon  any  bill  of  ex- 
ceptions, so  long  as  the  same  is  pending  In 
the  court  below,  unless  the  decision  or  Judg- 
ment complained  of,  if  it  had  been  rendered 
as  claimed  by  the  plaintiff  in  error,  would 
have  been  a  final  disposition  of  the  cause, 
or  final  as  to  some  material  party  thereto.*' 
From  this  It  will  be  seen  that,  in  regard  to 
ordinary  bills  of  exceptions,  the  general  rule 
is  that  the  case  cannot  be  brought  to  the  Su- 
preme Court  so  long  as  it  Is  pending  in  the 
trial  court;  but  this  is  subject  to  the  excep- 
tion that  It  can  be. so  brought  if  the  deci- 
sion or  Judgment  complained  of  would  have 
been  a  final  disposition  of  the  cause,  or  final 
as  to  some  material  party  thereto,  if  it  had 
been  rendered  as  the  plaintiff  in  error  claims 
that  it  should  have  been.  After  the  attach- 
ment had  been  dismissed,  a  motion  to  dis- 
miss the  declaration  and  a  general  demurrer 
thereto  were  filed.  Had  this  motion  or  de- 
murrer been  sustained,  the  result  would  have 
been  a  final  disposition  of  the  cause;  hence 
overruling  them  furnished  a  basis  for  bring- 
ing the  case  to  this  court  by  bill  of  excep- 
tions, and  the  writ  of  error  was  not  subject 
to  be  dismissed  on  the  ground  that  the  case 
was  still  pending  in  the  court  below.  Had 
the  writ  of  error  been  predicated  upon  rul- 
ings made  in  regard  to  evidence,  charges,  or 
the  verdict,  and  it  had  appeared  that  a  mo- 
tion for  a  new  trial  was  still  pending,  the 
case  would  have  been  very  different.  If  a 
general  demurrer  or  motion  to  dismiss  a  case 
is  overruled,  and  the  ruling  is  brought  by  bill 
of  exceptions  to  this  court,  this  does  not  per 
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se  operate  as  a  supersedeas;  but  the  ease 
may  proceed  to  trial  In  the  court  below,  sub- 
ject to  the  ruling  which  may  be  made  In 
this  court  Montgomery  t.  King,  125  6a. 
388,  54  S.  E.  135.  The  motion  to  dismiss 
the  writ  of  error  is  overruled. 

[2-4]  2-4.  The  two  cases  were  argued  to- 
gether. In  the  first  bill  of  exceptions  error 
was  assigned  upon  the  refusal  to  dismiss  the 
declaration  in  attachment,  and  upon  the  over- 
ruling of  the  demurrer  thereto.  Certain 
property  had  been  levied  on  under  the  at- 
tachment, and  had  been  replevied.  There 
was  enough  in  the  declaration  to  authorize 
the  recovery  of  a  general  judgment,  at  least 
Whether  the  effort)  to  foreclose  a  material- 
man's and  contractor's  lien  could  be  joined 
in  the  declaration  became  a  purely  academic 
question,  under  the  rulings  of  the  presiding 
judge  during  the  trial.  By  his  charge  he 
eliminated  from  the  consideration  of  the  ju- 
ry every  question  except  whether  the  plain- 
tiffs were  entitled  to  recover  a  general  judg- 
ment against  the  defendants.  It  is  useless, 
therefore,  to  deal  at  length  with  questions 
which  thus  played  no  real  part  in  the  trial, 
and  could  have  no  effect  upon  tihe  final  re- 
sult Under  the  facts  of  the  case,  without 
discussing  its  merits,  the  point  stated  will 
not  require  a  reversal.  Nor  are  the  other 
grounds  of  the  motion  and  demurrer  such 
as  to  furnish  cause  for  reversal. 

[5}  5.  The  second  bill  of  exceptions  afi- 
«igned  error  on  the  overruling  of  a  motion 
for  a  new  trial.  Some  of  the  grounds  prac- 
tically sought  to  raise  the  same  points  which 
have  been  considered  in  connection  with  the 
motion  to  dismiss  and  the  general  demurrer. 
Wliat  we  have  said  in  regard  to  them  dis- 
poses of  such  grounds.  In  several  instance 
exceptions  were  taken  to  the  admission  of 
evidence,  without  showing  that  any  objection 
was  made  to  it  when  offered,  or  what  such 
objection  was.  These  grounds  raised  no 
question  for  determination  by  this  court 

[6]  6.  The  presiding  judge  charged  as  fal- 
lows: "These  courses  were  open  to  the  de- 
fendants, if  they  considered  the  contract  had 
not  been  complied  with  substantially:  If 
the  work  as  delivered  to  them  was  not  in 
substantial  compliance  with  the  contract 
they  could  have  declined  to  have  received 
it  and  held  the  plaintiffs  in  damages  for 
any  loss  which  could  have  been  traced  nat- 
urally to  the  breach,  and  of  which  the  breach 
was  the  proximate  cause,  and  which  was 
avowedly  or  naturally  within  the  contempla- 
tion of  the  parties.  Again,  they  could  have 
taken  the  work  as  delivered,  and  themselves 
supplied  the  defects,  if  any,  and  charged  the 
cost,  and  collected  it  from  the  plaintiffs;  or 
they  could  have  taken  the  work  as  deliver- 
ed, and  deducted  from  the  payment  to  the 
plaintiffs  the  cost  of  that  portion  which  did 
not  meet  the  conditions  prescribed  by  the 
contract"  And  also:  "If  avowedly,  or  by 
their  conduct,  they  received  the  work  (and 


by  this  term  I  Include  material),  and  kept 
it  and  used  it  then  they  cannot  be  heard 
to  contend  that  they  can  hold  and  enjoy  the 
material  and  the  work — ^the  result — ^and 
withhold  the  pay.  If  they  received  and  en- 
jpyed  the  work,  and  on  discovering  defects 
called  the  attention  of  the  plaintiffs  to  them, 
and  they  were  remedied  by  the  plaintiffs, 
and  the  work  kept  after  being  remedied,  the 
defendants  cannot  now  complain  of  the  de- 
fects so  remedied."  In  the  same  connection 
he  charged  that  it  was  necessary  for  the 
plaintiffs  to  show  that  they  had  substantial- 
ly complied  with  their  contract  We  do  not 
see  how  these  charges  constituted  error 
harmful  to  the  defendants.  Having  stated 
that  substantial  compliance  on  the  part  of 
the  plaintiffs  was  necessary,  the  judge  then 
stated  certain  courses  which  were  open  to 
the  defendants,  if  they  did  not  believe  that 
the  plaintiffs  had  so  complied.  It  was  urged 
that  these  charges  removed  from  the  jury 
all  circumstances  which  may  have  compelled 
the  defendants  at  that  time  to  accept  and 
use  the  plaintiffs'  work  and  material  without 
a  waiver  on  their  part  of  such  defect  It  ap- 
peared that  it  was  necessary  to  hurry  the 
work  in  order  to  get  it  done  so  that  the 
theater  might  be  opened;  but  the  fact  that 
time  was  pressing,  and  that  for  this  reason 
the  defendants  might  be  willing  to  accept 
the  work  and  use  the  electrical  equipment 
installed  by  the  plaintiffs,  instead  of  reject- 
ing them,  would  not  authorize  such  an  ac- 
ceptance and  use,  reserving  the  right  to  en- 
tirely refuse  payment  If  there  were  de- 
fects or  deficiencies  not  waived  by  them, 
they  might  have  a  reduction  on  that  ac- 
count But  they  could  not  get  the  benefit  of 
the  plaintiff's  work  and  material  for  nothing, 
because  they  were  hurried  in  an  effort  to 
open  the  theater  for  entertainments.  See 
Harden  v.  Lang,  110  Oa.  392,  36  S.  E.  100. 
[7]  7.  The  judge  charged:  "But  I  charge 
you  that,  even  if  time  was  of  the  essence  of 
this  contract,  as  it  was  originally  written 
and  understood,  if  the  defendants,  knowing 
that  no  inspection  had  been  made  as  re- 
quired, received  and  used  the  work  of  the 
plaintiffs,  without  protest,  they  would  be 
held  to  waive  that  requirement  as  to  the 
time  of  the  test  being  imperative."  The  con- 
tract provided  that  a  final  test  should  be 
made  by  the  contractors  at  least  six  days 
before  the  opening  of  the  theater,  in  the 
presence  of  the  architect,  the  owners,  and 
**inspector  having  jurisdiction,**  and  that  no- 
tice must  be  given  in  writing  by  the  con- 
tractors to  each  of  these  parties.  There  wns 
evidence  which  tended  to  show  that  such  in- 
spection was  not  made  before  the  opening 
of  the  theater,  but  that  the  work  was  some- 
what hurried  in  order  to  be  conipletwl  in 
time  for  the  theatrical  performance,  nnd 
that  the  defendants  received  the  work  with- 
out re(lniring  any  such  Inspection  or  making 
any  protest  on  account  qf  ita  on^isslon*  There 
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was  no  error  In  the  charge  on  this  subject 
29  Am.  &  Eng.  Enc  Law,  1104. 

[t]  8.  None  of  the  other  grounds  of  the 
motion  for  a  new  trial  were  such  as  to  re- 
quire a  reversal.  In  one  or  two  instances 
there  may  hare  been  slight  inaccuracies  in 
the  charge ;  but,  in  view  of  the  verdict,  they 
were  evidently  harmless.  The  presiding 
judge  also  eliminated  from  the  consideration 
of  the  Jury  the  effort  to  foreclose  the  lien 
and  to  obtain  a  special  Judgment  against  the 
property  attached,  and  confined  them  to  the 
question  of  whether  or  not  the  plaintiffs 
were  entitled  to  a  general  Judgment,  and, 
if  80,  for  what  amount  This  ruling  he  based 
upon  the  evidence.  As  the  question  was 
brought  to  this  court  by  two  bills  of  excep- 
tions, one  complaining  of  rulings  in  regard 
to  the  declaration  in  attachment  and  the 
other  complaining  of  the  overruling  of  the 
motion  for  a  new  trial,  we  have  diealt  with 
the  entire  subject;  but  it  appeared  in  fact 
that  finally  nothing  was  left  to  the  Jury  but 
to  determine  whether  the  plaintiffs  were  en- 
titled to  a  common-law  Judgment  This  issue 
was  determined  in  favor  of  the  plaintiffs. 
The  evidence  authorized  the  finding,  and  we 
see  no  reason  to  disturb  it 

Judgment  affirmed  in  both  cases.  All  the 
Justices  concur. 


(188  Oa.  4W) 

MIZE  et  aL  v.  BANK  OP  WHIGHAM. 
(Supreme  Court  of  Georgia.    Aug.  15,  1912.) 

(BifUabu*  5y  ike  Court.) 

1.  Plkadino   <{  225*)  — AmNDMBnT— Am- 

©AVIT. 

In  a  statutory  partition  proceeding,  it  was 
erroneous,  at  the  first  term,  after  argument 
upon  a  demurrer  to  the  defendant's  answer, 
and  after  the  judge  had  announced  his  deter- 
mination to  sustain  the  demurrer  to  certain 
Saragraphs  of  the  answer,  but  ))efore  any  or- 
er  to  that  effect  was  taken,  to  disallow  an  ap- 
propriate amendment  to  the  answer,  on  the 
ground  that  it  was  not  attended  by  an  aflldavit 
m  accordance  with  the  provisions  of  Civil  Code* 
I  5640. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |{  575-582;  Dec  Dig.  i  225.*] 

2.  PARTrnoN  (I  26*)— Right  to  Reliev^De- 

FENSBB. 

The  answer  as  so  amended  would  have  set 
np  a  valid  defense  to  the  petition  for  partition. 
[Ed.   Note.— For  other  cases,   see   Partition* 
Cent  Dig.  tl  68-71.  75;  Dec.  Dig.  {  26.*] 

3.  Pleading  ({  8*)— Fbaud  —  Notice  —  CoH- 

CLUSIONS. 

The  allegations  of  the  answer,  relied  upon 
as  charging  notice  to  the  plaintill  of  the  de 
fendant's  equities,  were  insufficient 

[Ed.  Note.— For  other  casee,  see  Pleading. 
Cent  Dig.  (f  12-28%;   Dec.  Dig.  |  a*] 

Error  from  Superior  Court,  Decatur  Coun- 
ty:  Frank  Park,  Judge. 

Statutory  partition  proceeding  bytlieBank 
of  Wtilgham  against  F.  A.  Mize  and  anotlier. 
Decree  for  complainant,  and  defendants  bring 
error.    Reversed. 


The  Bank  of  Whlgham,  a  corporation,  in- 
stituted proceedings  against  F.  A.  Mize  in- 
dividually, and  G.  W.  White,  as  custodian 
In  bankruptcy  of  Oliver  ft  Mize  (a  firm  of 
wbich  F.  A  Mize  was  a  member),  for  tbe 
partition  of  certain  described  land.  It  was 
alleged  that  F.  A  Mize  and  petitioner  were 
tenants  in  common  of  tbe  land,  as  evidenced 
by  deeds  from  F.  A.  Mize  to  A.  D.  Oliver, 
and  from  A  D.  Oliver  to  plalntifT.  White, 
as  trustee  in  bankruptcy  of  the  firm  of  Oliver 
&  Mize,  was  custodian  of  tbe  Interest  in  the 
land  belonging  to  Mize,  and,  owing  to  the 
peculiar  character  of  the  land,  it  was  in- 
capable of  division  in  kind.  The  prayer  was 
for  partition,  and  to  that  end  that  a  sale 
of  the  property  be  bad  and  tbe  proceeds  di- 
vided. Mize  answered,  denying  that  plain- 
tiff was  a  cotenant,  and  as  such  entitled  to 
tbe  relief  prayed,  and  by  paragraphs  set- 
ting up  the  following: 

"(3)  Tbe  defendant  admits  that  he  made 
and  executed  a  deed  to  A.  D.  Oliver  to  tbe 
property  in  controversy,  and  that  A  D. 
Oliver  made  and  executed  a  deed  to  the 
same  property  to  tbe  Bank  of  Whlgbam,  tbe 
plaintiff  in  this  case;  and  this  defendant 
says  that  the  deed  into  tbe  said  Oliver  Is 
void,  and  does  not  convey  title  to  him,  and, 
further,  that  tbe  deed  from  Oliver  to  tbe 
Bank  of  Whlgbam  Is  void,  and  does  not 
convey  title  into  tbe  said  bank,  for  tbe  fol- 
lowing reasons: 

"(4)  The  said  A.  D.  Oliver  was  tbe  man- 
ager and  proprietor  of  a  private  bank  In 
tbe  town  of  Climax,  known  as  tbe  Bank  of 
Qimax. 

'*(5)  Tbe  said  Oliver  approached  this  de- 
fendant and  negotiated  with  him  for  the 
sale  of  tbe  property  in  controversy,  and  the 
defendant  did  finally  agree  with  the  said 
Oliver  for  tbe  sale  of  tbe  said  property  for 
tbe  sum  of  $14,325. 

"(6)  Defendant  had  a  deposit  account  in 
Oliver's  bank,  and  Oliver  delivered  to  de- 
fendant a  cbeck  on  his  bank  in  payment  for 
said  property,  and  the  defendant  deposited 
it  in  tbe  said  bank;  It  being  distinctly  un- 
derstood between  this  defendant  and  tbe 
said  Oliver  that  they  were  jointly  to  im- 
prove tbe  said  property. 

"(7)  On  tbe  same  day  this  defendant  made 
and  executed  Ills  deed  to  Oliver,  tbe  said 
Oliver,  being  largely  indebted  to  the  Bank 
of  Whlgbam,  made  a  deed  to  said  bank  as 
security  for  his  debt  to  said  bank. 

*'(8)  Though  the  deed  was  absolute  upon 
its  face,  it  was  in  fact  only  executed  as 
security  for  the  debt,  and  the  bank  gave  the 
said  Oliver  a  paper  to  this  effect 

"(9)  At  tbe  time  Oliver  delivered  his  check 
to  tbe  defendant  he  did  not  have  the  money 
in  said  bank  to  pay  tbe  same,  which  was 
unknown  to. this  defendant  and  Oliver,  at 
the  time  he  delivered  the  check  and  there- 
I  after,  bad  no  intention  whatever  to  pay  this 


•For  other  cases  mo  Mune  topic  and  aacUon  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  I&dezes 


630 


75  SOUTHEASTERN  EEPORTEE 


(Ga. 


defendant  for  said  property,  bat  It  was  a 
'skin  game'  pure  and  simple. 

''(10)  About  a  week  after  the  executioil 
of  the  said  deed,  Oliver  tried  to  escape  from 
Climax,  but  was  arrested  and  held  in  cus- 
tody, and  it  was  learned  that  he  was  an  es- 
caped convict  from  the  state  of  Mississippi. 

"(11)  At  the  time  the  Bank  of  Whigham 
received  the  said  deed  from  Oliver,  it  knew 
or  had  reasonable  cause  to  believe  that  the 
title  in  fact  was  not  into  Oliver,  but  that  it 
was  his  intention  to  defraud  this  defendant 
of  his  property. 

"(12)  This  defendant  says  that  the  facts 
herein  stated  show  that  the  title  into  Oliver 
and  Into  the  Bank  of  Whigham  Is  void  as 
to  the  defendant;  and  the  defendant  prays 
that  both  of  said  deeds  be  set  aside,  and 
that  the  prayer  of  the  Bank  of  Whigham 
be  not  granted. 

"(13)  The  defendant  denies  the  fourth  and 
fifth  paragraphs  of  plaintiff's  petition,  ex- 
cept as  herein  stated." 

A  demurrer  was  filed  to  the  answer  as 
a  whole,  on  the  ground  that  it  failed  to  set 
forth  any  reason  why  the  prayer  for  parti- 
tion should  not  be  granted,  and  to  each  sep- 
arate paragraph  of  the  answer  on  various 
grounds.  The  court  sustained  the  demurrer 
to  paragraphs  3,  6,  9,  10,  11,  and  12.  Time 
was  allowed  to  amend;  but,  no  amendment 
being  offered,  these  paragraphs  were  stricken. 
The  next  day,  and  before  any  order  was 
taken,  the  defendant  offered  an  amendment^ 
but  on  objection  the  proposed  amendment 
was  disallowed,  and  the  entire  plea  stricken, 
after  which  final  judgment  was  rendered  in 
accordance  with  the  prayer.  The  defend- 
ant excepted,  assigning  error  on  each  of  the 
rulings  stated. 

The  grounds  of  demurrer  that  were  sus- 
tained were:  (a)  To  the  third  paragraph, 
on  the  ground  that  it  failed  to  show  any 
reason  why  the  deed  from  Mize  to  Oliver 
was  void,  or  why  the  deed  from  Oliver  to 
the  Bank  of  Whigham  was  void,  or  why  title 
was  not  conveyed  thereby;  (b)  to  the  sixth 
paragraph,  because  it  was  irrelevant,  and 
did  not  ^ow  any  notice  to  the  Bank  of 
Whigham  of  any  agreement  between  Oliver 
and  Mize  to  improve  the  property,  and  did 
not  show  that  the  Bank  of  Whigham  would 
not  have  improved  it,  and  was  an  attempt 
to  vary  a  deed  by  parol  agreement  made  pri- 
or to  the  execution  thereof;  (c)  to  the  ninth 
paragraph,  on  the  grounds  that  it  was  irrele- 
vant, and  that  it  did  not  show  notice  to  the 
Bank  of  Whigham;  (d)  to  the  tenth  para- 
graph, on  the  grounds  that  it  was  irrelevant, 
and  that  it  showed  no  reason  why  the  peti- 
tion should  not  be  granted;  (e)  to  the 
eleventh  paragraph,  on  the  ground  that  it 
was  a  mere  conclusion  of  the  pleader,  and 
Bet  forth  no  reason  for  the  assertion  of  the 
charge  made;  (f)  to  the  twelfth  paragraph, 
on  the  grounds  that  it  was  Irrelevant,  and 
that  it  was  a  mere  conclusion  of  the  plead- 
er, and  was  an  attempt  to  set  up  a  cross-ac- 


tion for  the  purpose  of  canceling  a  deed, 
which  could  not  be  injected  into  a  suit  for 
partition. 

Russell  &  Custer,  of  Balnbridge,  for  plain- 
tiffs In  error.  Hawes  &  Pottle,  of  Blakely. 
and  E.  R.  Terrell,  for  defendant  in  error. 

ATKINSON,  J.  [1]  1.  This  was  a  stat 
utory  proceeding  for  partition  under  Civil 
Code,  §  5358  et  seq.  The  notice  filed  with 
the  petition  called  upon  the  defendants  to 
show  cause  before  the  judge  at  chambers 
on  the  30th  day  of  March,  1911,  etc.  On 
that  day  the  original  answer  was  filed,  and 
also  the  plaintiff's  demurrer.  The  judge 
thereupon  entered  an  order  reciting  the 
facts  and  setting  the  case  to  be  heard  at 
the  May  term  of  court  The  case  came  on 
to  be  heard  at  that  term,  and  on  the  9th 
day  of  May,  after  consideration,  the  judge 
stated  that  he  would  sustain  the  demurrer 
to  certain  paragraphs  of  the  answer,  but 
did  not  enter  any  order  to  that  effect  On 
the  next  succeeding  day,  before  such  an  or- 
der was  taken,  the  defendant  Mize  offered 
to  amend  by  alleging:  "Now  at  this  term 
of  the  court  comes  F.  A.  Mize,  the  defend- 
ant in  the  above-stated  case,  and  he  amends 
his  answer  heretofore  filed  by  adding  thereto 
the  following,  to  wit:  The  check'  given  to 
defendant  by  said  Oliver  was  never  paid; 
and  at  the  time  same  was  given  the  said 
Oliver  had  no  funds  to  pay  the  same,  and 
was  absolutely  and  thoroughly  insolvent. 
Defendant  shows  that,  shortly  after  said 
check  was  given,  the  said  Oliver  was  ad- 
judicated a  bankrupt,  and,  unless  defendant 
can  set  aside  the  deed  obtained  from  him 
by  fraud  on  the  part  of  Oliver,  he  is  with- 
out remedy.*'  This  amendment  was  disal- 
lowed, on  the  ground  that  it  was  not  accom- 
panied by  an  alfidavit  to  the  effect  that  at 
the  time  of  filing  the  original  answer  the 
defendant  did  not  omit  the  new  facts  set 
out  in  the  amendment  for  the  purpose  of 
delay,  and  that  the  amendment  was  not  now 
offered  for  such  purpose.  The  objections  to 
the  allowance  of  the  amendment  were  not 
meritorious  (Civil  Code,  |  6363),  and  the 
court  erred  in  sustaining  it 

[2]  2.  Save  as  annnounced  In  the  third 
division  of  the  opinion,  none  of  the  several 
grounds  of  demurrer  to  *the  separate  para- 
graphs of  the  answer  would  be  meritorious, 
unless  the  answer  as  a  whole  was  subject 
to  the  ground  of  general  demurrer  that  it 
failed  to  set  forth  a  valid  defense.  Proper- 
ly construed,  the  plea  set  up  such  matters 
as  would  have  authorized  Mize,  in  a  con- 
test directly  with  Oliver,  to  repudiate  the 
sale.  The  worthless  check,  which  Oliver, 
the  insolvent,  but  sole,  owner  of  the  Bank 
of  Climax  imposed  upon  Mize  was  immedi- 
ately deposited  in  that  bank,  and  thereby  in 
effect  returned  to  Oliver.  The  new  result 
of  the  transaction,  in  which  credit  was  not 
intended  to  enter,  was  that  Oliver*  obtained 
both  the  deed  and  check.     Under  these  dr 
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cumstances  he  could  not  In  equity  bold  the 
deed.  Nor  did  the  plaintiff,  the  Bank  of 
Whlgham,  stand  in  any  better  position.  Tak- 
ing the  allegations  of  the  plea  as  true,  which 
must  be  done  on  demurrer,  the  deed  which 
the  Bank  of  Whigham  recelyed  from  Oliver 
was  merely  as  security  for  Ollyer's  pre-ex- 
isting debt;  the  bank  not  parting  with  any- 
thing, nor  changing  its  status  in  any  re- 
spect It  did  not,  therefore,  stand  in  the 
position  of  a  bona  fide  purchaser  for  value, 
and  as  such  protected  from  the  equities  of 
Mize  against  Oliver.  CivU  Code,  §  4307; 
Mashburn  v.  Massenberg,  117  Ga.  567  (5), 
568,  44  S.  E.  97,  and  citations;  Harris  v. 
Evans,  134  Ga.  161,  67  S.  E.  880.  A  sale 
of  real  estate  does  not  stand  on  the  same 
footing  as  a  sale  of  negotiable  paper,  where 
the  rule  is  different  from  that  above  express- 
ed. Harrell  v.  National  Bank  of  Commerce, 
128  Ga.  504,  67  S.  E.  869,  and  citations. 

[31  3.  So  much  of  the  answer  as  sought 
to  set  up  that  the  Bank  of  Whigham  knew, 
or  ought  to  have  known  by  the  exercise  of 
reasonable  prudence,  of  the  alleged  fraud 
on  the  part  of  Oliver  in  procuring  the  deed 
from  Mize,  was  insufficient  as  a  charge  of 
notice,  and  should  be  so  held,  if  on  another 
hearing  it  should  become  material. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(188  Oa.  628) 

ROGERS  T.  PETTIGREW. 
(Supreme  Goart  of  Georgia.     Aag.  15,  1912.) 

(SyUahuM  5y  the  Court.) 

Attobney  and  Client  ({  153*)— Right  to 
CoifPENSATioN  —  Misconduct  —  Illegal 

Coi£PBOMISE. 

An  attorney,  who  compromises  his  client's 
case  against  the^  latter's  express  direction,  is 
not  entitled  to  any  compensation. 

(Bid.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  i|  299,  300;  Dec.  Dig.  | 
153.*1 

Atkinson,  J.,  dissenting. 

Error  from  Superior  Court,  Gwinnett 
County;  J.  B.  Jones,  Judge. 

Proceeding  by  C.  L.  Pettigrew  against  L. 
li.  Rogers  to  foreclose  an  attorney's  lien. 
Judgment  for  petitioner,  and  defendant 
brings  error.    Reversed. 

Alonzo  Field,  of  Atlanta,  for  plaintiff  in 
error.  J.  A.  Perry,  of  Lawrencevllle,  and  C. 
L.  Pettigrew,  for  defendant  in  error. 

EVANS,  P.  J.    The  point  in  the  case  \b 

whether  an  attorney  is  entitled  to  collect 
his  fee  by  foreclosure  of  his  lien  under  these 
facts:  The  client  was  the  administratrix  of 
an  estate,  and  employed  the  attorney  to  en- 
Join  the  enforcement  of  certain  fl.  fas.,  be- 
cause of  alleged  illegalities,  against  the  es- 
tate, and  to  eanctrl  the  sale  of  250  acres  of 
land  made  under  these  fi.  fas.  The  case  was 
stubbornly  litigated  through  several  years. 
On  the  last  trial,  while  the  jury  were  de- 


liberating on  the  case,  a  compromise  agree- 
ment was  reached  by  the  attorneys,  whereby 
the  title  to  100  acres  of  the  land  was  con- 
firmed in  the  purchaser  (who  was  the  trans- 
feree of  the  fi.  fa.),  and  the  remainder  of 
the  tract  (150  acres)  was  declared  to  be  the 
property  of  the  estate  of  the  defendant  in 
fi.  fa.,  free  of  lien.  A  verdict  was  taken  and 
a  decree  was  entered  according  to  the  agree- 
ment The  client  promptly  disafi^rmed  the 
compromise  settlement,  and  moved  the  court 
to  vacate  it  The  motion  was  denied.  The 
attorney  then  filed  his  petition  to  foreclose 
his  lien  for  fees  upon  the  150  acres  of  land 
awarded  in  the  decree  to  his  client  She 
resisted  the  foreclosure,  on  the  ground  that 
the  settlement  was  made  by  her  attorney 
against  her  express  instructions.  On  the 
trial  the  attorney  testified  that  there  had 
been  several  propositions  of  settlement  made 
by  the  holder  of  the  fi.  fas.,  submitted  to  his 
client,  all  of  which  were  refused.  About  12 
months  before  the  compromise  settlement  the 
client  told  the  attorney  not  to  compromise 
the  case.  The  compromise  settlement  was 
made  pending  the  last  trial,  after  the  case 
had  been  submitted  to  the  Jury.  The  attor- 
ney had  informed  his  client  that  she  could 
go  to  her  home,  which  was  in  the  country, 
and  that  he  expected  to  win  her  case.  After 
his  dlent  left  he  became  apprehensive  of  a 
mistrial,  or  an  adverse  verdict,  or  his  ability 
to  sustain  a  favorable  verdict,  inasmuch  as 
the  issues  of  law  and  fact  were  both  doubt- 
fuL  Overtures  for  a  settlement  between  the 
attorneys  culminated  in  the  compromise  set- 
tlement, which  Was  expressed  in  the  consent 
verdict  He  acted  in  the  best  of  faith  for 
the  interest  of  his  client,  and  believed  that 
he  made  a  good  settlement  of  her  case.  The 
client  testified  that  she  had  repeatedly  In- 
formed her  attorney  that  she  would  not 
malse  any  compromise  settlement,  and  that 

she  left  the  courtroom  after  the  case  was 
submitted  to  the  jury  upon  the  assurance  of 
her  attorney  that  her  presence  was  no  louger 
necessary  and  that  he  was  confident  of  win- 
ning her  case.  Other  evidence  related  to  the 
value  of  the  services  and  the  good  faith  of 
the  attorney.  The  court  instructed  the  jury 
that  if  the  attorney,  in  making  the  compro- 
mise settlement,  acted  contrary  to  express 
instructions  of  his  client,  he  was  not  enti- 
tled to  recover  his  fees.  The  jury  found  for 
the  attorney.  In  her  motion  for  new  trial 
the  client  contends  that  the  verdict  is  con- 
trary to  the  charge  of  the  court,  and  without 
evidence  to  support  it 

The  validity  of  the  judgment  based  on 
the  compromise  settlement  had  been  adjudi- 
cated adversely  to  the  client;  but  the  issue 
in  that  case  did  not  include  the  right  of  the 
attorney  to  collect  his  fee,  if  he  settled  the 
case  against  the  client's  express  instructions. 
The  authorities  differ  as  to  the  power  of 
an  attorney  to  compromise  his  client's  case 
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without  special  authority.  Weeks  on  At- 
torneys, {  228.  The  preyaiUng  opinion  of  the 
English  courts  is  that  an  attorney  has  pow- 
er to  make  bona  fide  comprom^es  of  his 
client's  case;  but  it  has  been  held  by  the 
Court  of  Queen's  Bench  that,  if  the  attorney 
enters  into  a  compromise  against  the  express 
direction  of  his  client,  he  is  liable  in  an  ac- 
tion of  damages,  and  it  is  no  defense  that 
associate  counsel  advised  the  settlement. 
Fray  t.  Voules,  1  El.  &  E.  839,  5  Jur.  N.  S. 
1253.  A  litigant  has  the  right  to  insist  that 
his  case  be  adjudicated  according  to  the  ee- 
tabllshed  rules  of  law  and  procedure.  When 
he  instructs  his  attorney  not  to  compromise 
his  case,  the  attorney  is  bound  by  such  in- 
structions, and  is  not  at  liberty  to  violate 
them,  even  though  the  attorney  honestly  be- 
lieves a  compromise  settlement  would  be  to 
the  best  interest  of  his  client.  If  he  violates 
his  instruction  in  this  respect,  he  forfeits  all 
right  to  compensation.  Says  Simmons,  J., 
in^Larey  v.  Baker,  86  Ga.  468,  475,  12  S.  E. 
684:  ''We  think  the  law  is  that  where  an 
agent  or  attorney  is  unfaithful  to  his  trust, 
or  violates  his  instructions,  he  is  not  enti- 
tled to  any  compensation.*'  We  do  not  think 
there  is  any  serious  conflict  between  the  at- 
torney and  his  client  Both  agree  that  the 
client  had  firmly  set  her  mind  against  a  com- 
promise of  her  suit,  and  that  the  attorney 
was  directed  not  to  compromise  it  The  at- 
torney's testimony  is  that  this  instruction 
was  12  months  prior  to  the  actual  compro- 
mise. The  interval  of  time  does  not  serve 
to  revoke  the  instruction,  especially  as  the 
client  neither  said  nor  did  anything  which 
would  imply  a  change  of  Instruction.  We 
are  satisfied  that  the  attorney,  in  the  com- 
promise settlement,  was  actuated  by  the 
best  of  motives  to  efficiently  serve  his  client, 
but  his  zeal  and  desire  to  recover  sobaethlng 
for  his  client  is  no  excuse  for  violating  her 
positive  instructions. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  ATKINSON,  J.,  dissenting. 


(138  Ga.  536) 

POPE  et  al.  V.  LEE. 
(Supreme  Court  of  Georgia.     Aug.  16,  1012.) 

(SyllahuB  by  the  Court.) 
Appeal    and    Ebbob    (§    20^)— Coubts    <{ 

200%*)— JUBISDICTION— COUBT   OP  OBDINA- 

BT — Abatement  of  Nuisance. 

A  proceeding  under  Civil  Code,  J§  5333, 
5334,  to  abate  a  mill  nuisance,  is  not  a  matter 
falling  within  the  jurisdiction  of  the  court  of 
ordinary  as  such  court,  and  from  a  decision  of 
that  court  in  regard  to  such  a  matter  an  appeal 
will  not  lie  to  the  superior  court.  Harrefl  v. 
Pickett.  43  Ga.  271;  Cunningham  v.  U.  S.  Loan 
Co.,  100  Ga.  616.  34  S.  E.  1024;  Rigell  v.  Sii'- 
mans,  123  Ga.  455,  51  S.  E.  381;  Fontono  v. 
Mozeley  &  Co.,  121  Ga.  46,  48  S.  E.  707. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  $|  81-87;  Dec.  Dig.  I  20;* 
Courts.  Cent.  ifig.  §|  476,  477;  Dec.  Dig.  § 
200%.*] 


Error  from  Superior  Court,  Clayton  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  between  J.  E.  Pope  and  others  and 
W.  J.  Lee.  From  a  decree  in  favor  of  the 
latter,  the  former  bring  error.    Affirmed. 

A.  H.  Davis,  of  Atlanta,  for  plaintifb  in 
error.  J.  F.  Golightly,  of-  Atlanta,  and  W. 
T.  Kimsey,  of  Jonesboro,  for  defendant  la 
error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(138  Ga.  siO) 
DELANEY  t.  SHEEHAN  et  aL 
SHEEHAN  et  aL  v.  DELANEY. 
(Supreme  Court  of  Georgia.    Aug.  15,  1912.) 

(Byllahus  hy  the  Court.) 

1.  Replevin    ({  62*)  ^  Intbbvkntion  —  Ad* 
VEBSE  Claimants. 

Where  an  action  of  trover,  with  an  affi- 
davit to  require  bail,  was  brought  to  recover  a 
piano,  it  waa  error,  over  objection,  to  allow  a 
third  parl7  to  ffie  an  intervention  in  the  case, 
alleging  that  he,  or  any  one  under  whom  he 
claimed  as  transferee,  had  purchased  the  piano 
from  the  defendant  on  the  installment  plan,  had 
paid  all  of  the  purchase  money  except  an 
amount  stated,  and  was  entitled  to  have  the 
property  upon  paying  the  balance,  and  that  the 
trover  salt  was  collusive,  and  praying  equitable 
relief. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  |  193;    Dec.  Dig.  S  52,*  ] 

2.  Decisions— Law  or  the  Case— Dibmissai. 
OF  Exceptions. 

The  ruling  just  stated  as  to  the  first  of 
the  cases  here  decided  applies  to  the  second 
case,  which  being  controlled  finally  by  the  deci- 
sion of  the  question  raised  therem  by  the 
cross-bill  of  exceptions,  the  main  bill  of  excep- 
tions is  dismissed. 

Error  from  Superior  Court,  Richmond 
County;   H.  C.  Hammond,  Judge. 

Action  by  John  Delaney  against  the  Thom- 
as &  Barton  Company,  In  which  Edward 
Sheehan  and  Jennie  T.  Sheehan  filed  inter- 
ventions. From  a  Judgment  in  favor  of 
Edward  Sheehan,  plaintiff  and  Jennie  T. 
Sheehan  filed  bills  of  exceptions  on  error, 
and  Mamie  Delaney  also  filed  a  cross-bill  of 
exceptions  to  the  refusal  to  strike  the  in- 
tervention of  Jennie  T.  Sheehan.  Judgment 
reversed,  and  main  bill  of  exceptions  dis- 
missed. 

John  Delaney  brought  an  action  of  tro- 
ver against  the  Thomas  &  Barton  Company 
to  recover  a  piano.  Affidavit  was  made  to 
require  l>ail,  and  -the  sheriff  seized  the  prop- 
erty. The  defendant  answered,  denying  all 
the  allegations  of  the  petition,  and  also 
pleaded  that  it  had  delivered  the  piano  to 
the  deputy  sheriff,  and  on  his  order  to  the 
plaintiff.  James  Delaney  died,  and  Mamie 
Delaney,  his  widow  and  sole  heir,  was  by 
consent  made  the  party  plaintiff  in  his  stead. 

Edward  Sheehan  filed  an  equitable  inter- 
vention, alleging  in  substance  as  follows: 
Jennie  T.  Sheehan  purchased  the  piano  from 
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the  Tbomas  &  Barton  Ciompany  for  ^00, 
and  paid  $720  of  the  purchase  price,  learing 
a  balance  of  only  $80  due.  Intending  to 
leave  Augusta  for  a  time,  she  placed  the 
piano  with  the  company  from  which  she 
purchased  it,  to  be  held  by  It  on  storage, 
subject  to  her  further  order.  Subsequently 
she  sold  and  transferred  the  piano  to  this 
Intervener  for  a  valuable  consideration.  The 
plaintiflT  in  the  action  of  trover  had  no  Hen 
on,  claim  upon,  or  interest  of  any  sort  in  the 
piano,  and  the  defendant  company  had  no 
Interest  in  it,  except  to  the  extent  of  the 
balance  of  $80  unpaid  purchase  money.  Jen- 
nie T.  Sheehan  was  indebted  on  a  general 
commercial  claim  to  James  Delaney.  He 
and  the  defendant  company  entered  into  a 
collusive  arrangement  to  place  the  piano  in 
his  custody  and  control,  and  in  pursuance 
of  such  arrangement  he  paid  to  the  company 
the  balance  of  $80  due  on  the  purchase 
money,  and,  without  any  further  right  in 
law,  filed  this  trover  suit  against  the  com- 
pany, claiming  title  to  the  property.  It  was 
seized  by  the  deputy  sheriff  under  bail 
process,  and  was  left  by  him  in  the  posses- 
sion of  the  defendant  under  a  written  re- 
ceipt. On  the  same  day  the  deputy  sheriff 
gave  his  order  on  the  defendant  for  the  de- 
livery of  the  piano  to  Delaney,  which  was 
made,  and  it  was  held  by  him  to  the  date 
of  his  death,  and  afterwards  remained  in 
the  possession  of  his  wife  and  sole  heir,  who 
was  made  the  plaintiff  in  his  stead.  The 
former  plaintiff  and  the  present  plaintiff 
have  had  continual  use  of  the  piano.  The 
rental  value  was  much  in  excess  of  the  $80 
balance  due  for  the  purchase  price.  If  It 
should  not  be  so  found,  then  this  intervener 
is  willing  to  pay  to  the  plaintiff  the  whole  of 
the  $80,  or  whatever  portion  thereof  may 
remain  due,  after  deducting  the  rental  value, 
as  the  court  may  determine;  and  he  ten- 
ders into  court  $85  to  cover  the  balance  and 
interest,  if  any.  Ue  contends,  however,  that 
the  rental  value  Is  more  than  the  balance 
due  on  the  purchase  money,  and  prays  Judg- 
ment for  the  excess  thereof.  He  agrees  to 
abide  the  decisions  of  the  court  as  if  he 
had  been  served  with  process,  and  prays 
**that  he  be  made  a  party  to  said  case,  and 
that  this  court  of  equity  will  now  take  com- 
plete control  of  the  same  in  all  of  its  phases, 
and  will  determine  how  much  rent  the 
plaintiff  shall  pay  for  said  piano,  and  how 
much  money,  if  any,  is  due  by  this  inter- 
vener on  the  balance  of  the  purchase  money, 
and  that  the  court  will  render  such  Judgment 
and  decree  as  will  protect  this  intervener 
in  his  right  to  said  piano,  and  to  compen- 
sation for  the  use  thereof,  and  as  will  do 
Justice  to  all  parties  concerned."  By  amend- 
ment he  added,  to  the  averment  that  the 
piano  had  been  sold  and  transferred  to  him, 
the  further  allegation  that  the  sale  and 
transfer  was  made  under  a  mortgage  origi- 
nally made  by  Jennie  T.  Sheehan  to  the 
Irish- American  Bank  for  $3,000,  which  in- 
debtedness  this   intervener  "took  up,"  and 


the  note  and  mortgage  were  paid  by  him, 
and  the  papers  delivered  to  him. by  the  bank. 

Jennie  T.  Sheehan  filed  an  intervention, 
in  which  she  prayed  to  **be  made  a  party 
to  said  case,"  and  offered  to  abide  the  deci- 
sion of  the  court  in  whatever  manner  it 
might  affect  the  rights  of  herself  or  others 
as  though  she  had  been  served  with  process. 
She  alleged  that  all  of  the  facts  set  out  in 
the  intervention  of  Edward  Sheehan  were 
true,  and  she  Joined  in  the  prayers  thereof. 
She  further  alleged  that  the  piano  was  le- 
gally transferred  to  Edward  Sheehan,  and 
he  had  the  right  to  file  his  intervention; 
but,  if  there  could  be  any  question  of  the 
completeness  of  the  transfer  of  title  from 
her  to  him,  the  title  must  be  vested  either 
in  him  or  in  her,  or  in  both  of  them  togeth- 
er, and  in  no  event  could  Delaney,  by  pay- 
ing the  balance  of  the  purchase  money  due 
by  her  to  Thomas  &  Barton  Company,  ac- 
quire any  legal  right  to  seize  and  appro- 
prlfllte  the  piano,  which  was  worth  $800,  and 
on  the  purchase  money  of  which  she  had 
paid  $720. 

The  plaintiff  in  the  trover  suit  moved  to 
strike  each  of  these  inteirventions,  on  the 
ground,  among  others,  that  there  was  no  au- 
thority of  law  for  the  interveners  to  file 
such  interventions  in  a  bail  trover  case. 
He  also  demurred  to  the  Intervcfntions.  The 
presiding  judge  overruled  the  motions  and 
the  demurrers.  In  the  progress  of  the  trial 
certain  evidence  was  introduced,  which,  in 
the  opinion  of  the  Judge,  rendered  it  im- 
possible for  Jennie  T.  Sheehan  to  iiave  a 
recovery.  The  bill  of  exceptions  recites  that 
thereupon,  upon  motion  of  the  plaintiff,  the 
court  granted  an  order  ^^eliminating*'  that 
intervener  from  tlie  case.  The  Jury  found 
a  verdict  in  favor  of  Edward  Sheehan,  and 
a  Judgment  was  entered  directing  the  piano 
to  be  delivered  by  the  sheriff  to  him,  upon 
the  payment  by  him  of  $95.15.  with  interest, 
and  Judgment  for  costs  was  rendered  against 
the  plaintiff  in  the  trover  suit  The  plaintiff 
moved  for  a  new  trial,  which  motion  was 
overruled.  She  excepted,  and  assigned  error 
on  the  refusal  of  a  new  trial,  and  also  on 
the  overruling  of  the  motion  to  strike  the 
intervention  of  Eidward  Sheehan.  Jennie  T. 
Sheehan  filed  a  bill  of  exceptions,  assigning 
error  upon  the  Judge's  action  in  "eliminat- 
ing" her  from  the  case  under  the  evidence. 
Mamie  Delaney  filed  a  cross-bill  of  excep- 
tions, assigning  error  upon  the  refusal  to 
strike  the  intervention  of  Jennie  T.  Sheehan. 

C.  E.  Dunbar,  of  Augusta,  for  plaintiffs  in 
error.  Samuel  H.  Myers,  W.  H.  Fleming, 
and  C.  H.  &  R.  S.  Cohen,  all  of  Augusta,  for 
defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [11  The  action  to  recover  persounl 
property,  which  goes  by  the  name  of  trover  in 
this  state,  is  statutory,  and  can  be  employed 
when  replevin,  detinue,  or  trover  lay  at  com- 
mon law.    Where  title  is  claimed,  it  must  be 
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legal,  not  equitable,  title.  Mitchell  v.  Geor- 
gia &  Ala.  Ry.,  Ill  Ga.  760,  771,  36  S.  E. 
971,  51  L.  R.  A.  622.  In  that  case  there  was 
a  dissent,  but  it  was  not  so  much  as  to  the 
rule  as  in  regard  to  its  application,  the  dis- 
senting justice  holding  that  the  prior  posses- 
sion with  claim  of  Interest  there  shown  con- 
stituted such  a  title  as  the  plaintiff  could 
protect  By  section  5406  of  the  Civil  Code  it 
is  declared:  "The  superior  courts  of  this 
state,  on  the  trial  of  any  civil  case,  shall 
give  effect  to  all  the  rights  of  the  parties, 
legal  or  equitable,  or  both,  in  favor  of  ei- 
ther party,  such  as  the  nature  of  the  case 
may  allow  or  require.**  This  and  kindred 
legislation  was  intended  to  afford  a  party 
the  opportunity  to  have  all  his  rights  in  re- 
gard to  the  subject-matter  tried  in  one  ac- 
tion in  the  superior  court,  without  the  neces- 
sity of  having  two  distinct  suits  to  settle  his 
legal  rights  and  his  equitable  rights  against 
the  adverse  party.  Sometimes  equitable 
pleadings  by  one  of  the  parties  may  require 
the  making  of  additional  parties,  in  order 
fchat  full  relief  may  be  granted.  But  we 
know  of  no  law  by  which  a  third  person  can, 
over  objection,  enter  a  common-law  suit  be- 
tween two  parties,  by  which  one  seeks  to  re- 
cover personal  property  from  the  other,  file 
an  equitable  intervention  asserting  that  nei- 
ther of  the  parties  is  entitled  In  equity  to  the 
property,  but  that  he  is  so  entitled  upon 
paying  a  balance  of  purchase  money,  and 
praying  relief  accordingly.  To  permit  such 
a  proceeding  would  create  endless  confusion. 
The  question  of  whether  the  plaintiff  has  a 
legal  right  to  recover  In  his  suit  against  the 
defendant  would  be  lost  In  the  question  of 
whether  a  third  person,  who  was  neither 
plaintiff  nor  defendant,  had  equitable  rights 
against  the  plaintiff  or  defendant,  or  both. 
The  interveners  had  been  guilty  of  no  con- 
version, and  the  plaintiff  did  not  so  claim. 
Interveners  pro  Interesse  suo  are  not  known 
in  ordinary  common-law  suits.  In  a  suit  on 
a  note  or  account,  It  would  not  be  contended 
that  a  third  person,  who  was  neither  plain- 
tiff nor  defendant,  could  force  himself  Into 
the  case  and  set  up  that  neither  the  plain- 
tiff nor  the  defendant  should  have  a  verdict 
determining  the  issues  between  them,  but  he 
should  have  a  verdict  estlablishing  some  eq- 
uity in  himself. 

It  Is  declared  by  Civil  Code,  {  5683,  that 
"no  amendment  adding  a  new  and  distinct 
cause  of  action  or  new  and  distinct  parties 
shall  be  allowed  unless  expressly  provided 
for  by  law."  If  this  cannot  be  done  by  the 
parties  to  the  cause,  much  less  can  It  be 
done  at  the  Instance  of  an  outsider,  a  new 
nnd  distinct  party,  who  wishes  to  enter  the 
common-law  action.  In  spite  of  the  parties 
to  it,  and  set  up  a  new  and  distinct  equita- 
ble cause  of  action  in  himself.  A  case  sound- 
ing In  trover,  like  that  here  Involved,  bears 
no  analogy  to  petitions  In  the  nature  of 


creditors*  bills,  or  like  equitable  proceedings, 
or  proceedings  properly  called  In  rem,  in 
which  a  person  Interested  In  the  subject-mat- 
ter may  intervene.  Here  the  parties  did  not 
enter  the  forum  of  equitable  proceedings. 
They  stood  on  their  common-law  rights.  The 
Interveners  alone  sought  to  change  the  na- 
ture of  the  case. 

Counsel  for  the  interveners  quoted  and  re- 
lied on  a  sentence  In  the  opinion  In  Central 
Bank  v.  Georgia  Grocery  Co.,  120  Ga.  883, 
885,  48  S.  E.  325.  In  that  case  an  action  of 
trover  was  brought,  and  an  affidavit  made, 
In  accordance  with  the  statute,  to  require 
ball.  The  sheriff  a<!Cordlngly  seized  the 
property.  A  third  party  filed  an  affidavit 
and  bond,  in  the  usual  form  appropriate  to 
making  a  statutory  claim  to  property  seized 
under  a  levy.  The  trial  judge  dismissed  the 
claim,  on  the  ground  that  It  could  not  be 
filed  by  a  third  person  to  property  seized 
by  a  sheriff  under  proceedings  to  require  bail 
In  a  trover  suit  This  judgment  was  affirm- 
ed, and  the  point  thus  raised  was  the  only 
one  before  the  court  for  decision.  Near  the 
close  of  the  opinion  occurs  this  sentence :  "A 
third  person,  claiming  title  to  the  property 
which  is  the  subject-matter  of  a  trover  suit, 
may  become  a  party  defendant,  or.  In  a  prop- 
er case,  file  an  Intervention,  and  have  his  ti- 
tle adjudicated."  As  it  does  not  appear  that 
there  was  any  motion  to  make  the  claimant 
a  party  defendant  in  that  case,  or  effort  to 
file  an  intervention,  what  was  said  on  that 
subject  was  obiter  dictum.  Even  if  It  were 
taken  as  a  ruling.  It  would  not  help  the  in- 
terveners in  this  case.  They  did  not  pro- 
pose to  become  parties  defendant,  nor  was 
it  "a  proper  case**  In  which  they  could  file 
equitable  Interventions.  It  is  unnecessary  to 
decide  whether  there  may  be  any  conceivable 
case  In  which  a  third  party  may,  of  his  own 
motion  and  over  objection,  be  made  a  party 
to  a  trover  case,  or  file  an  Intervention  there- 
in. If  so,  this  is  not  such  a  case.  Nor  Is 
it  necessary  to  consider  the  demurrers  to 
the  interventions.  Such  interventions  could 
not  properly  be  filed  at  all,  without  refer- 
ence to  whether  their  allegations  showed 
grounds  for  equitable  relief.  If  the  inter- 
veners have  any  legal  or  equitable  rights 
against  one  or  both  of  the  parties  to  the 
trover  case,  they  may  assert  them  In  a  prop- 
er proceeding.  But  the  refusal  to  strike 
their  interventions  was  erroneous. 

[2]  As  in  the  case  of  Mamie  Delaney  this 
point  is  raised  by  the  cross-bill  of  exceptions, 
and  as  the  ruling  fijially  controls  the  case, 
under  the  practice  heretofore  established,  the 
original  bill  of  exceptions  in  that  case  will  be 
dismissed,  without  passing  on  its  merits. 

In  the  first  case,  judgment  reversed.  In 
second  case,  judgment  reversed  on  cross-bill 
of  exceptions.  Main  bill  of  exceptions  dis- 
missed.   All  the  Justices  concur. 
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(138  Ua.  471) 

SMITH.  Tax  Collector,  et  aL  t.  WHIDDON. 

(Supreme  Conrt  of  Georgia.     Aug.  14,  1912.) 

(SyUahus  hy  the  Court,) 

L  Hawkbms  and  Peddlers  ($   4*)— Patent 
Medicine  Vender— Tax. 

Under  the  provisions  of  section  946  of  the 
Civil  Code,  one  who  actually  travels  as  a 
hawker  or  vender  of  patent  medicine  is  liable 
for  the  payment  of  the  tax  provided  for  un- 
der that  section,  although  he  may  not  be  the 
proprietor  of  the  articles  sold,  or  of  the  ani- 
mals and  vehicles  by  means  of  which  the  ar- 
ticles are  transported  from  place  to  place,  and 
be  acting  only  as  the  agent  and  employ^  of  a 
disabled  or  indigent  Confederate  soldier,  who. 
under  the  provisions  of  section  1888  of  the  Civil 
Code,  is  authorized  to  peddle  without  paying 
license  for  the  privilege  of  so  doing. 

[Ed.  Note.— For  other  cases,  see  Hawkers  and 
Peddlers,  Cent  Dig.  |§  7-^;    Dea  Dig.  i  4.*1 

(Additional  SyUahui  hy  Editorial  Staff.) 

2.  Hawkers  and  Peddlers  ({  3*)— "Itiner- 
ant Trader." 

An  ''itinerant  trader"  is  a  person  who  ac- 
tually travels  or  passes  from  place  to  place  for 
the  purpose  of  trading  by  sample  or  otherwise. 
[EJd.  Note.— For  other  cases,  see  Hawkers  and 
Peddlers,  Cent.  Dig.  $§3-6;    Dec.  Dig.  |  3.*] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Suit  by  J.  E.  Whiddon  against  8.  P. 
Smith,  Tax  Collector,  and  another.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Reversed. 

E.  C.  Collins,  of  ReidSYllle,  for  plaintiffs 
In  error.  Mann  &  Milner,  of  Albany,  for  de- 
fendant in  error. 

BECK,  J.  J.  E.  Whiddon,  a  peddler  and 
traveling  vender  of  patent  medicine,  filed 
a  petition  seeking  to  enjoin  the  officers  of 
the  county  from  collecting  from  him  the  oc- 
cupation tax  prescribed  in  section  946  of  the 
Civil  Code  for  peddlers  and  traveling  venders 
of  patent  medicine,  alleging  that  he  was  not 
subject  to  the  tax  sought  to  be  collected,  for 
the  reason  that  he  had  no  interest  what- 
ever in  the  business,  and  was  acting  only 
as  the  agent  and  employ^  of  a  certain  named 
Indigent  Confederate  soldier,  who  was  ex- 
empt from  the  payment  of  such  tax  under 
the  law  of  this  state,  and  held  certificates 
from  the  ordinaries  of  two  other  counties  to 
that  effect  At  the  hearing,  after  the  intro- 
duction of  the  pleadings  of  both  parties,  the 
original  certificates  of  the  ordinaries,  and 
an  affidavit  of  the  Confederate  soldier  re- 
ferred to,  confirming  the  allegations  of  fact 
set  forth  in  Whiddon's  petition,  the  court 
passed  an  order  permanently  restraining  and 
enjoining  the  sheriff  and  tax  collector  as 
prayed,  to  which  order  they  excepted. 

[1]  Section  533  of  the  Code  of  1873  con- 
tained the  following  provision:  "If  any  per- 
son, except  a  disabled  soldier  of  this  state, 
peddles  without  first  obtaining  such  license 
in  counties  where  the  ordinaries  taice  no  ac- 
tion regulating  peddling,  he  forfeits  to  the 


county  one  hundred  dollars  for  the  first  act 
of  peddling,  and  for  each  month  thereafter 
twenty-five  dollars  more."  And  under  sec- 
tion 536  of  that  Code  it  was  made  the  duty 
of  the  several  ordinaries  of  this  state  to 
issue  process  against  persons  incurring  the 
penalty  provided  for  under  the  section  first 
quoted.  Construing  these  two  sections  of 
the  Code  of  1873,  this  court  said:  "Section 
533  is,  if  any  person,  except  a  disabled 
soldier  of  this  state,  peddles  without  first 
obtaining  license,  etc.,  he  forfeits  to  the 
county  $100  for  the  first  act  of  peddling, 
and  for  each  month  thereafter  $25;  and 
then  section  536  declares  that  the  ordinary 
may  issue  process  against  such  person.  Now, 
against  whom  Is  the  process  to  issue?  Sure- 
ly against  him  who  should  obtain  the  li- 
cense, and  who  peddles  without  it  It  can- 
not go  against  A.  by  simply  alleging  that 
B.  peddled  for  A.,  and  that  A.  had  no  li- 
cense, or  that  A.  peddled  by  his  agent  with- 
out first  having  obtained  a  license.  If  the 
license  is  to  issue  to  the  peddler,  and  if 
the  process  is  to  be  against  him  who  peddles 
without  license,  then  it  must  be  against  the 
person  who  does  the  act  of  peddling."  How- 
ard &  Soule  V.  Reid,  51  Ga.  328,  331. 

[2]  In  the  case  of  Wrought  Iron  Range  Co. 
V.  Johnson,  84  Ga.  766,  11  S.  E.  234,  8  Lu  B. 
A.  273,  it  was  said:  "The  provisions  of  the 
Code  under  which  the  ordinary  proceeded 
furnish  no  warranty  or  authority  for  issuing 
an  execution  against  the  owner  of  goods  be- 
cause they  are  peddled  or  sold  by  sample 
through  an  itinerant  agent  This  question 
was  virtually  ruled  in  Howard  v.  Reld,  supra. 
In  that  case  it  was  held  that  the  person  to 
whom  the  license  to  x>eddle  Is  to  be  granted 
is  he  who  travels  and  vends  the  goods,  and 
that  a  process  issued  under  section  536  of 
the  Code  against  others  on  the  ground  that 
they,  by  their  agent,  peddled,  etc.,  without 
a  license,  is  upon  its  face  illegal  and  void. 
That  case  governs  this.  In  so  far  as  the 
nonresident  corporation  Is  concerned.  A 
corporation  cannot  be  a  peddler,  or  obtain 
license  to  peddle,  under  the  laws  of  this 
state.  No  one  can  obtain  such  license  who 
cannot  be  sworn;  for  every  peddler  has  to 
take  an  oath.  Civil  Code,  {  1634.  Every 
itinerant  trader  by  sample  is  treated  as  a 
peddler.  Civil  Code,  |  1631.  The  itinerant 
trader  is  the  person  who  actually  travels  or 
passes  from  place  to  place  for  the  purpose  of 
trading  by  sample  or  otherwise." 

Section  946  of  the  Civil  Code  provides 
that:  "Upon  every  peddler  and  traveling 
vender  of  any  patent  or  proprietary  med- 
icine, remedies,  or  appliances  of  any  kind, 
or  of  special  nostrums,  or  jewelry,  or  sta- 
tionery, or  drugs,  or  soap,  or  of  any  other 
kind  of  merchandise  or  commodity  whatso- 
ever (whether  herein  enumerated  or  not), 
peddling  or  selling  any  such  goods,  wares, 
medicines,    nostrums,    remedies,    appliances. 
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Jewelry,  stationery,  soap,  drugs,  or  other 
merchandise,  fifty  dollars  in  each  county 
where  the  same  or  any  of  them  are  peddled, 
sold,  or  offered  for  sale."  Comparing  the 
language  embodied  in  the  section  Just  quoted 
with  the  statute  under  construction  in  the 
two  cases  which  we  have  quoted  above,  it 
follows  necessarily  that  the  person  liable  for 
the  specific  tax  provided  for  under  section 
946  of  the  Code  of  1910  is  the  person  who 
actually  travels  or  passes  from  place  to 
place,  actually  hawking  and  vending  the 
goods,  and  not  the  person  who  owns  the 
property  and  the  goods  to  be  peddled,  or  the 
wagons  or  other  vehicles  employed  for  car- 
rying the  goods  to  be  peddled  from  place  to 
place.  The  defendant  in  error  in  this  case^ 
against  whom  the  execution  Issued,  was  "a 
peddler  and  traveling  vender,"  and  the  en- 
forcement of  the  execution  against  him 
should  not  have  been  enjoined. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(1S8  Ga.  644) 

KINARD  et  aL  v.  CLAT. 
(Supreme  Court  of  Georgia.    Aug.  16,  1912.) 

(8yllahu$  hy  ike  Court,) 

EXKCUTORS     AND     ADMIITISTRATOBS      (ff     184, 

186*)— Wills  (|$  728,  782*)— Wioow^s  Ax- 

LOWA19GS  —  EF^CT     OF     WiLL  —  RSNTB  — 

Rights  of  Widow— Election. 

A  widow  is  entitled  to  a  12  months*  sup- 
port out  of  the  estate  of  her  deceased  husband, 
notwithstanding  the  fact  that  he  left  to  her  by 
will,  which  was  probated  over  her  caveat  filed 
thereto,  a  life  estate  in  all  his  property  real 
and  personal. 

(a)  In  such  a  case,  where  the  caveat  filed 
to  the  probate  of  the  will  and  other  Utigation 
was  pending  for  a  period  of  3  years,  and  the 
widow  during  that  time  remained  in  possession 
of  all  the  real  estate  left  to  her  for  Ufe  by  the 
will,  and  collected  and  used  ^e  rents  from 
the  same,  she  cannot  be  held  to  account  to  the 
executors  for  the  rents  so  collected  and  used 
by  her. 

(b)  The  rent  so  collected  and  used  by  the 
widow  was  hers  as  a  matter  of  right,  and  as  a 
part  of  her  life  estate  devised  under  the  terms 
of  the  will  of  her  deceased  husband,  and  does 
not  bar  her  from  having  12  months'  support 
set  aside  to  her  out  of  the  realty  so  devised. 

(c)  In  such  a  case  a  widow  cannot  be  requir- 
ed to  elect  as  between  the  life  estate  in  the 
entire  property  devised  (together  with  the  pro- 
ceeds of  the  real  estate  she  had  collected  and 
used  pending  a  caveat  filed  by  her  to  the  pro- 
bate of  the  will)  and  a  12  months*  support,  in 
the  absence  of  a  manifest  intention  of  the  tes- 
tatt)r  by  the  will  to  bequeath  certain  property 
in  lieu  of  a  12  months*  support 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §§  694.  696,  702. 
704:  Dec.  Dig.  H  184,  186;*  Wills,  Cent.  Dig. 
$S  1759-1780,  2018-2033;  Dec.  Dig.  ||  728, 
782.'»] 

Error  from  Superior  Court,  Jasper  Coun- 
ty;   James  B.  Park,  Judge. 

Application  by  Mrs.  Emily  Clay  for  a 
year's  support  out  of  the  estate  of  her  de- 
ceased husband,  to  which  J.  M.  Kinard  and 
others,  as  executors,  filed  objections.    From 


an  order  granting  the  relief  prayed,  the  ex- 
ecutors bring  error.     Affirmed. 

W.  S.  Florence,  of  Monticello,  for  plain- 
tiffs in  error.  Greene  F.  Johnson,  of  Monti- 
cello,  for  defendant  in  error. 

HILL,  J.  Mrs.  Emily  Clay  made  appli- 
cation to  the  ordinary  of  Jasper  county  for 
a  year's  support  out  of  the  estate  of  her 
deceased  husband,  Jesse  Clay.  To  this  ap- 
plication a  caveat  was  filed  by  the  execu- 
tors of  the  will  of  Jesse  Clay.  Appraisers 
were  appointed,  who  set  apart  100  acres  of 
land  to  the  applicant  as  a  year's  support. 
A  caveat  was  filed  by  the  execntors  to  the 
award  of  the  appraisers,  and  pending  the 
hearing  on  the  same  in  the  court  of  ordinary 
the  case  was  appealed  to  the  superior  court 
by  consent  The  issue  coming  on  to  be  heard 
in  the  superior  court,  a  verdict  was  direct- 
ed in  favor  of  the  applicant.  A  motion  for 
a  new  trial,  made  by  the  executors,  was  over- 
ruled, and  they  excepted. 

The  third  and  fourth  items  of  the  will  of 
Jesse  Clay  are  as  follows: 

"Item  3.  I  will  to  my  beloved  wife,  Emily 
Clay,  a  life  interest  in  and  to  all  my  prop- 
erty of  every  nature  whatsoever;  that  Is 
to  say:  She  is  entitled  to  the  rents,  profits, 
and  issues  of  my  farm  consisting  of  20O 
acres  more  or  less,  known  as  the  'Clay 
place,'  adjoining  the  lands  of  Geo.  Oxford, 
W.  H.  Middlebrook's  place,  the  Jtf  Smith 
place,  C  L.  Bartlett's  and  Jesse  Kinard's 
Digby  place,  and  the  Off  Pye  place,  in  Glades- 
ville  Dist  G.  M.,  Jasper  county,  Ga.  I  will 
that  my  wife  have  in  and  by  her  life  inter- 
est in  said  lands  the  profits  the  rents,  issues, 
and  profits  from  all  my  property  yearly,  and 
that  she  is  to  in  no  wise  incumber  the  same 
for  a  period  longer  than  12  months;  that 
is  to  say,  that  if  the  necessity  arises  she 
might  hypothecate  the  rent  notes  for  one 
year  only.  I  do  this  in  order  to  insure  that 
my  wife  have  a  sufficient  support  all  during 
her  life,  and  that  she  shall  in  no  wise  trans- 
fer or  sell  the  interest  here  willed  her. 

"Item  4.  After  the  death  of  my  wife 
Emily  Clay,  I  will  that  the  title  in  fee  in 
and  to  the  real  estate  hereinbefore  describ- 
ed to  go  one-half  to  the  heirs  of  my  sister, 
Mary  Ktnard,  and  one-half  to  the  heirs  of 
my  brother  Frank  Clay.  I  want  my  per- 
sonal property  divided  in  the  same  manner 
as  the  real  estate  in  this  item  bequeathed." 

The  caveat  to  the  award  of  the  apprais- 
ers was  as  follows: 

"(1)  That  said  Emily  Clay  is  not  entitled 
to  12  months'  support  out  of  the  estate  of 
the  intestate,  for  that  she  has  had  an  am- 
ple provision  in  the  will  of  Jesse  Clay. 

"(2)  Because  the  said  Emily  Clay  has 
elected  and  accepted  the  provisions  of  the 
will,  and  is  estopped  from  further  claim  on 
the  estate. 

"(3)  Because  said  Emily  Clay  has  the  en- 
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tire  estate  for  life  of  the  said  Jesse  J.  Olay 
under  and  through  his  will,  and  the  title 
to  the  land  is  vested  in  remaindermen,  which 
said  issue  has  been  fought  through  the  su- 
perior court  of  Jasper  county,  Ga.,  the  rec- 
ord of  which  Is  of  file  in  the  honorable 
court  of  ordinary,  in  which  her  application 
for  12  months'  support  is  pending,  and  that 
under  the  caveat  and  issue  against  the  pro- 
bate of  the  will  of  Jesse  Clay  the  issue  on 
the  12  months'  support  is  res  Judicata,  on  all 
of  which  the  applicant  is  bound. 

"(4)  That  the  applicant  by  three  years* 
possession  of  the  property  under  the  will 
is  bound  to  election,  and  thereby  estopped 
from  electing  another  and  different  reme- 
dy. That  there  is  no  title  in  the  intestate 
to  the  lands  set  apart,  but  under  the  will  is 
vested  in  remaindermen,  and  the  return  of 
commissioners  is  void  which  seta  aside  the 
land.  The  original  caveat  as  of  file  in  this 
case  is  hereby  adopted  and  made  a  part  of 
this  caveat  as  fully  as  if  herein  recited,  and 
this  caveat  is  filed  without  prejudice  to 
rights  thereunder. 

"This  March  14,  1910." 

It  appears  from  the  record  that  Mrs.  Clay, 
the  applicant  for  the  12  months*  sui^ort, 
also  filed  a  caveat  to  the  probating  of  the 
will  of  her  late  husband,  and  that  the  cav- 
eat was  not  sustained.  The  will  was  pro- 
bated and  admitted  to  record. 

The  issue  to  be  determined  is  whether  a 
widow,  who  is  given  a  life  estate  in  land  un- 
der her  husband's  will,  and  who  takes  the 
proceeds  of  the  land  for  three  years,  and 
uses  the  rents  pending  the  trial  of  a  caveat 
filed  to  the  probate  of  the  will  in  court,  is 
put  under  election  to  take  the  life  interest 
in  the  land  under  the  will,  or  the  proceeds 
of  the  land  in  lieu  of  a  12  months*  support. 
It  is  insisted  that  by  accepting  the  proceeds 
of  the  realty  for  8  years  the  widow  is  not 
estopped  from  applying  for  her  12  months' 
support;  that  she  has  elected  to  take  the 
rents  from  the  place  left  by  the  wlU,  in  lieu 
of  12  months*  support  And  the  case  of 
Speer  v.  Speer,  67  Ga.  748,  is  cited  by  the 
plaintiffs  in  error  to  the  effect  that  the  wid- 
ow has  accepted  her  annuity  for  three  years. 
In  the  Speer  Case  the  court  thought  that 
the  Intention  of  the  testator  to  give  the  wid- 
ow an  "annuity"  In  lien  of  dower  put  her  up- 
on election  to  take  the  one  or  the  other.  **A 
testator  may  by  his  will  make  provision  in 
lieu  of  this  support  for  12  months.  In  which 
case  the  widow  may  elect,  under  the  same 
rules  as  regulated  her  election  in  dower." 
Civ.  Code,  §  4045.  But  the  vjrill  here  does 
not  make  any  provision  In  lieu  of  12  months' 
support,  or  call  for  any  election  on  the  part 
of  the  widow.  It  is  true  she  filed  a  caveat 
to  the  will,  and  the  caveat  was  decided 
against  her;  but  it  did  not  deprive  her  of 
the  right  to  the  life  estate  under  the  will. 
On  the  contrary,  the  Judgment  probating  the 
will  over  her  objection  adjudicated,  whether 


she  so  willed  or  not,  that  the  land  was  hers 
during  her  lifetime.  When  this  was  done, 
it  adjudicated  that  the  income  from  the 
life  estate  was  hers,  and  not  that  of  the  es- 
tate. So  she  was  not  exercising  a  right  of 
election  In  taking  the  rents,  but  receiving 
them  in  her  own  right.  The  will  gave  her 
a  life  estate  in  certain  lands.  She  filed  no 
application  for  dower,  as  in  the  Speer  Case, 
supra.  Indeed,  the  will  gave  her  a  life 
estate  in  all  the  lands.  After  the  court  had 
probated  the  will,  which  adjudicated  that 
she  was  entitled  to  the  lauds  for  life,  the 
widow  could  have  demanded  and  collected 
the  rents  for  the  time  the  caveat  was  pend- 
ing, had  they  been  collected  by  others  than 
herself.  The  court  had  adjudicated  that 
the  land  was  hers  for  life.  If  the  executors 
had  collected  the  rents,  she  could  have  re- 
covered the  amount  of  them  from  the  date 
of  the  testator's  death,  not  as  a  12  months' 
support,  but  as  a  part  of  her  life  estate  in 
the  lands  bequeathed  to  her.  The  lesser  es- 
tate was  merged  in  the  greater. 

Is  the  widow,  then,  as  contended,  bound 
to  account  to  the  executors  for  the  rents  aris- 
ing from  her  legacy — arising  from  property 
which  the  court  has  adjudicated  was  hers? 
To  state  the  proposition  is  to  answer  It.  If, 
then,  the  widow  Is  not  accountable  for  rent<i 
from  the  life  estate  in  the  lands,  can  she 
have  a  12  months*  support  set  aside  to  her 
out  of  the  real  estate  Itself?  Our  Civ.  Code. 
{  4041,  provides:  "Ainong  the  necessary  ex- 
penses of  administration,  and  to  be  preferred 
before  all  other  debts,  except  as  otherwise 
s'pecially  provided,  is  the  provision  for  the 
support  of  the  family,  to  be  ascertained  as 
follows:  Upon  the  death  of  any  person, 
testate  or  intestate,  leaving  an  estate  solvent 
or  insolvent,  and  leaving  a  widow,  or  a 
widow  and  minor  child  or  children,  or  minor 
child  or  children  only,  it  shall  be  the  duty 
of  the  ordinary,  on  the  application  of  the 
widow,  or  the  guardian  of  the  child  or  chil- 
dren, or  any  other  person  in  their  behalf,  on 
notice  to  the  representative  of  the  estate  (If 
there  is  one,  and  if  none,  without  notice),  to 
appoint  five  discreet  appraisers;  and  it  shall 
be  the  duty  of  such  appraisers,  or  a  majority 
of  them,  to  set  apart  and  assign  to  such 
widow  and  children,  or  children  only,  either 
in  property  or  money,  a  suflidency  from  the 
estate  for  their  support  and  maintenance  for 
the  space  of  twelve  months  from  the  date  of 
administration,  in  case  there  be  administra- 
tion on  the  estate,  to  be  estimated  according 
to  the  drctimstances  and  standing  of  the 
family  previously  to  the  death  of  the  tes-' 
tator  or  intestate,  and  keeping  in  view 
also  the  solvency  of  the  estate.  If  there 
be  a  widow,  the  appraisers  shall  also  set 
apart,  for  the  use  of  herself  and  children. 
a  sufiSicient  amount  of  household  furniture. 
The  provision  set  apart  for  the  family  shall 
in  no  event  be  less  than  the  sum  of  one 
hundred  dollars;  and  if  it  shall  appear  upon 
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a  Just  appraisement  of  the  estate  that  It  does 
not  exceed  in  value  the  sum  of  five  hundred 
dollars,  it  shall  be  the  duty  of  the  appraisers 
to  set  apart  the  whole  of  said  estate  for  the 
support  and  maintenance  of  such  widow  and 
child  or  children,  or,  if  no  surviving  widow, 
to  the  lawful  guardian  of  the  child  or  chil- 
dren, for  their  benefit"  See,  also,  section 
4042  et  seq.  A  year's  support  proceeds  on 
the  theory  that  a  widow  is  entitled  to  it, 
regardless  of  everything  else.  We  hold  that 
receiving  her  legacy  of  the  life  estate  in  the 
property  bequeathed  by  the  testator  does  not 
bar  the  widow  from  .applying  for  and  having 
set  apart  to  her  a  12  months*  support  out  of 
any  portion  of  the  estate  left  by  the  testator. 

While  this  construction  of  the  will  and  the 
law  relative  to  a  12  months'  support  ap- 
parently gives  the  widow  an  advantage,  by 
giving  her  a  fee  to  part  of  the  land  and  a 
life  estate  in  the  remainder,  it  is  necessarily 
the  logic  of  the  law  as  applied  to  the  facts 
of  this  case.  Under  this  view  of  the  case, 
the  alleged  errors  of  the  court  as  to  rulings 
made  on  questions  of  evidence  are  imma- 
terial, though  it  may  be  stated  that  the  rul- 
ings complained  of  are  in  accord  with  the 
views  above  expressed. 

Judgment  afiEirmed.  All  the  Justices  con- 
cur. 


(138  Ga.  530) 

BELL   v.   OARTEIR. 
(Supreme  Court  of  Georgia.     Aug.  15,  1912.) 

fSyUahus  hy  ihft  Court,) 

1.  Homestead   (|  144*)  —  Exemption— Ter- 
mination—Dependent  Daughter. 

A  homestead  set  apart  in  1885,  under  the 
Constitution  of  1877^  to  a  mother  as  head  of 
a  family  for  the  benefit  of  herself  and  her  de- 
pendent daughter,  then  42  years  of  age,  ceases 
to  be  a  homestead  on  the  death  of  the  mother, 
(a)  In  such  a  case,  the  dependency  is  upon 
the  mother,  and  not  upon  the  property  so  set 
apart,  and  upon  the  death  of  the  mother  the 
dependent  female  has  no  further  right  in  the 
homestead  property  as  such. 

[£2d.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  §  281;    Dec.  Dig.  §  144.*] 

2.  Homestead  (|  153*)  —  E)xempt  Lands- 
Termination. 

In  1884  a  fi.  fa.  was  issued  in  favor  ot 
B.  against  C.  In  1885  the  mother  of  C.  had 
set  apart  to  her  and  her  dependent  daughter, 
under  the  Constitution  of  lS77,  a  homestead 
in  lands  belonging  to  the  mother.  The  latter 
died  in  1909  intestate,  leaving  six  children  and 
the  homestead  lands.  The  one-sixth  undivided 
interest  of  C.  in  the  homestead  lands  was 
levied  on  under  the  fi.  fa.,  and  a  claim  inter- 
posed by  the  dependent  daughter  under  the 
homestead.  On  the  trial  of  the  case  the  court 
directed  a  verdict  for  the  claimant  Held: 
(a)  That  the  direction  of  the  verdict  for  claim- 
ant was  error;  (b)  that  C.  inherited  an  un- 
divided one-sixth  interest  in  the  estate  of  his 
molher  as  heir  at  law,  and  that  the  interest 
of  C.  levied  on  was  subject,  to  the  fi.  fa.  as 
against  the  claim  sought  to  be  set  up  under 
the  homestead. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  §  306;    Dec.  Dig.  §  153.*] 


3.  Verdict— Direction. 

The  court  erred  in  directing  the  jury  to 
find  a  verdict  for  the  claimant. 

Error  from  Superior  Court,  Morgan  Coun- 
ty;  James  B.  Park,  Judge. 

Proceeding  by  A.  K.  Bell,  as  executor,  etc, 
to  enforce  a  fi.  fa.  against  certain  real  prop- 
erty on  a  Judgment  against  James  T.  Car- 
ter, deceased,  in  which  Laura  E.  Carter  filed 
a  claim  by  reason  of  an  alleged  homestead. 
A  verdict  was  directed  in  favor  of  the 
claimant  and  plaintiff  brings  error.  Re- 
versed. 

WiUlford  &  Lambert,  of  Madison,  for 
plaintiff  in  error.  E.  W.  Butler,  of  Madi- 
son, for  defendant  in  error. 

HILL,  J.  In  1884  A.  A.  Bell  obtained  a 
fi.  fa.  against  James  T.  Carter.  Mrs.  Mary 
A.  Carter,  the  mother  of  defendant  in  fi.  fa., 
died  intestate  in  1909,  leaving  six  children, 
all  of  age  and  under  no  legal  disability, 
among  them  the  defendant  in  fi.  fa.  At  the 
time  of  her  death  Mrs.  Carter  owned  the  ti- 
tle to  152  acres  of  land,  in  which  she  had 
taken  a  homestead  in  1885  for  the  benefit 
of  herself  and  her  dependent  and  infirm 
daughter,  Miss  Laura  E.  Carter,  then  about 
42  years  old.  After  the  death  of  Mrs.  Car- 
ter in  1909,  there  being  no  administration 
on  her  estate,  the  executor  of  Bell,  the 
plaintiff  in  fi.  fa.,  caused  the  execution  to  be 
levied  upon  an  undivided  one-sixth  interest 
in  the  homestead  lands  as  the  property  of 
the  defendant  in  fi.  fa.,  James  T.  Carter. 
Miss  Laura  E.  Carter  filed  her  claim  "solely 
by  reason  of  and  because  of  said  homestead 
set  apart  in  1885."  The  court  below  held 
that  the  homestead  still  remained  in  force 
after  the  death  of  Mrs.  Carter,  for  the  bene- 
fit of  the  claimant,  and  directed  a  verdict 
accordingly.  To  this  judgment  the  plaintiff 
in  fi.  fa.  excepted,  and  brought  the  cause  to 
this  court  for  review. 

[1]  The  sole  question  is  whether  the  home- 
stead set  apart  to  Mrs.  Carter  and  her  de- 
pendent daughter  terminated  on  the  death 
of  Mrs.  Carter.  We  think  the  homestead 
did  terminate  at  her  death.  In  the  case  of 
Towns  V.  Mathews,  91  Ga.  546,  17  S.  E.  955, 
it  was  held:  *'A  homestead  set  apart  In 
1873,  by  the  head  of  a  family,  for  the  bene- 
fit of  his  wife  and  a  minor  granddaughter, 
terminated  on  arrival  at  majority  of  the 
granddaughter ;  the  family  having  been  pre- 
viously dissolved  by  the  death  of  both  the 
other  members.  The  condition  of  the  grand- 
daughter as  a  dependent  female  would  not 
extend  the  duration  of  the  homestead;  the 
person  on  whom  she  was  dependent  being 
no  longer  in  life."  And  see  Haynes  v. 
Schaefer,  96  Ga.  743,  22  S.  E.  327.  In  the 
case  of  Jones  v.  McCrary,  123  Ga.  282,  51 
S.  E.  349,  this  court  held:  "An  applicant 
took  a  homestead  in  1869  as  the  'head  of  a 
family,'    consisting   of    himself   and    eleven 


•For  other  oases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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children — four  sons  and  seven  daughters. 
The  applicant  died  In  1885,  after  all  of  the 
children  had  reached  majority.  Four  of  the 
daughters  were  living  on  the  place  with  him 
at  the  time  of  his  death,  and  have  continued 
to  live  on  it  and  support  themselves  out  of 
its  proceeds.  Held,  that  the  only  claim  of 
the  four  daughters  as  beneficiaries  of  the 
homestead  was  as  dependent  relatives  of  the 
applicant,  and  when  he  died  their  depend- 
ence ceased  and  the  homestead  estate  was  at 
an  end."  And  on  page  285  of  123  Ga.,  on 
page  351  of  51  S.  E.,  Mr.  Justice  Candler, 
in  discussing  the  question  now  before  the 
court  said:  "Homesteads  for  the  benefit  of 
families  of  minors  have  uniformly  been  held 
to  terminate  with  the  arrival  at  majority 
of  the  beneficiary;  and  by  parity  of  reason- 
ing, a  homestead  for  the  benefit  of  a  family 
of  dependent  females  must  terminate  when 
dependence  terminates.  But  dependence  up- 
on what — the  property,  or  the  applicant  for 
homestead?  We  confess  that  it  seems  more 
logical  and  consistent  with  former  rulings 
of  this  court  to  hold  that  the  dependence 
should  be  upon  the  property,  rather  than 
the  applicant.  But  the  question  has  been 
positively  answered  in  the  case  of  Towns 
V.  Afathews,  supra,  where  It  was  said:  'The 
general  fact  of  dependency  alone  would  not 
be  sufficient  to  keep  the  homestead  in  exist- 
ence, because  it  has  to  be  a  dependency  upon 
some  person  In  life  entitled,  because  of  such 
dependency,  to  take  a  homestead.'  Tested 
by  this  rule,  then,  the  homestead  In  the 
present  case  expired  with  the  death  of  Ezra 
McCrary  In  1885,  and  the  court  below  erred 
in  holding  that  It  was  still  in  existence." 
See  Vornberg  v.  Owens,  88  Ga.  237,  14  S. 
E.  562.  In  Neal  v.  Brockhan,  87  On.  130, 
132,  13  S.  B.  283,  it  was  said:  "When,  there- 
fore, the  mother  died  and  the  children  be- 
came of  age,  according  to  the  repeated  rul- 
ings of  this  court,  the  homestead  estate 
ceased  and  the  land  became  subject  to  the 
liens  of  the  creditors.  We  do  not  think  the 
fact  that  one  of  the  minors  became  Imbecile 
and  dependent  after  the  homestead  was  set 
apart,  but  before  he  became  of  age,  would 
change  this  rule  and  keep  the  homestead  es- 
tate alive.  When  the  head  of  the  family,  to 
whom  the  homestead  was  set  apart,  died, 
the  land  descended  to  her  children  as  her 
heirs  at  law ;  and  after  they  became  of  age 
the  homestead  ceased.  And  If  there  had 
been  no  creditors,  the  children  would  have 
had  the  right  to  have  the  property  sold  or 
divided.  There  being  a  Judgment  creditor 
in  this  case,  his  lien,  which  had  been  Inac- 
tive and  held  off  since  the  homestead  was 
set  apart,  became  active  and  was  leviable 
when  the  homestead  estate  ceased.*'  And 
see  the  case  of  Sutton  v.  Rosser,  109  Ga. 
205(3),  207,  34  S.  E.  346^  77  Am.  St  Rep. 
367,  where  it  was  held:  "A  homestead  al- 
lowed to  a  widow  out  of  her  husband's  es- 
tate for  the  benefit  of  herself  and  minor 


beneficiaries   ceases   when   the   widow   dies 
and  the  minors  arrive  at  majority." 

But  It  is  insisted  by  the  defendant  In  er- 
ror that  the  dependence  here  was  upon  the 
property,  and  not  upon  the  life  of  the  ap- 
plicant for  homestead ;  and  we  are  asked  to 
review  the  cases  of  Towns  v.  Mathews  and 
Haynes  v.  Schaefer,  supra,  and  to  overrule 
the  same.  If  they  confiict  with  the  decision 
of  the  court  below  and  with  the  view  taken 
of  this  case  by  the  defendant  in  error.  We 
think  they  undoubtedly  conflict.  We  have 
considered  the  present  case  carefully,  and 
also  the  cases  asked  to  be  reviewed,  and, 
after  doing  so,  decline  to  overrule  them,  and 
adhere  to  the  rulings  made  In  those  cases. 
It  is  insisted  by  the  defendant  In  error  that 
there  is  a  vast  difference  between  the  Con- 
stitutions of  1868  and  1877  as  to  the  home- 
stead rights  of  certain  beneficiaries,  that 
the  Constitution  of  1868  allowed  a  home- 
stead to  "each  head  of  the  family  •  •  • 
of  minor  children"  (Code  of  1873,  |  5135), 
and  that  the  Constitution  of  1877  extended 
the  class  of  beneficiaries  and  Included  "de- 
pendent females"  (Civil  Code,  §  6582).  It 
is  ingeniously  argued  that,  If  the  dependent 
female  under  the  Constitution  of  1877  ac- 
quired no  individual  right  to  the  homest^d 
in  her  own  name,  it  was  needless  for  the 
head  of  the  family  to  take  out  a  homestead 
as  having  females  dependent  upon  her,  but 
could  have  it  set  apart  lo  herself  simply 
as  the  head  of  a  family,  and  that  would  suf- 
fice. But  the  reply  Is  that  under  the  provi- 
sions of  the  Constitution  she  can  only  avail 
herself  of  the  benefits  of  the  homestead  be- 
cause she  is  the  head  of  a  family  of  minor 
children,  or  there  are  females  dependent  up- 
on her,  and  it  Is  necessary  to  allege  and 
show  that  fact  In  order  to  be  entitled  to  the 
homestead,  which  Is  conditioned  upon  this 
fact  being  made  to  appear.  It  is  argued, 
further,  that  If  a  dependent  female  received 
no  individual  right  to  the  homestead  prop- 
erty after  the  death  of  the  head  of  the  fam- 
ily, the  law  would  abandon  and  desert  her 
at  a  time  when  she  stood  most  in  need  of 
its  beneficent  Influence  and  support  The  re- 
ply again  is  that,  in  the  present  case  at  least, 
the  dependent  female  is  not  left  helpless  and 
penniless.  As  an  heir  at  law  of  her  deceased 
mother,  out  of  whose  property  the  homestead 
was  set  apart,  she  is  entitled  to  an  absolute 
fee  In  an  undivided  one-sixth  Interest  in 
her  estate,  and  not  merely  the  usufruct  of 
the  homestead  property*  Nor  can  It  be  sup- 
posed that  the  other  heirs  at  law  of  the  de- 
ceased mother  will  be  less  kind  and  gener- 
ous In  their  help  and  support  of  this  de- 
pendent female,  who  is  related  to  them  by 
blood,  than  the  law  itself  was,  if  her  share 
of  the  estate  should  prove  Insuflldent  for 
that  purpose.  At  any  rate,  the  law  seems 
well  settled  in  this  state  that  the  homestead 
estate  ceases  upon  the  death  of  the  head  of 
the  family  In  a  case  like  the  present  wheth- 
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the  homestead  be  under  the  Constitution 
•ttT  1868  or  that  of  1877. 

f2J  The  rule  insisted  upon  in  this  case 
would  prevent,  or  at  least  postpone,  heirs 
at  law  from  coming  into  possession  of  their 
inheritance.  Both  the  claimant  and  the  de- 
fendant in  fi.  fa.  were  heirs  at  law  of  the 
deceased  mother,  and  each  Inherited  an  un- 
divided one-sixth  interest  in  the  lands  left 
by  her.  It  fqllows,  from  what  has  been 
said,  that  the  undivided  one-sixth  interest 
of  the  defendant  in  fi.  fa.  in  the  land  levied 
upon  is  subject  to  the  fi.  fa.  as  against  the 
claim  of  the  daughter,  who  enjoyed  the  ben- 
efits of  the  homestead  estate  as  a  dependent 
female  during  the  life  of  her  mother,  but 
who  has  no  further  interest  in  it  as  such 
since  her  death.  The  court  erred  in  direct- 
ing a  verdict  for  the  claimant. 

Judgment  reverse  All  the  Justices  con- 
cur. 


(188  Oa.  482) 

S.  J.  WINKLES  &  CO.  V.  SIMPSON  GRO- 
CERY CO. 

m 

<Snpreme  Court  of  Georgia.    Aug.  14,  1912.) 

(8yllalu9  hy  ihe  Court,) 

1.  Homestead  (J  170* ) —Partnership  (8§ 
139,  146*)— General  Man aosr— Authority 
to  Sign  Notes— Waiver. 

One  who  is  clerk  and  general  manager  of 
a  mercantile  firm  may,  if  authorized  by  the 
firm,  sign  notes  to  creditors  of  the  firm  in 
the  firm  name,  binding  the  latter  to  pay  the 
sum  of  money  specified  therein. 

(a)  But  where  such  notes  contain  a  waiver 
cf  homestead*  such  waiver  is  not  binding  upon 
the  partnership,  or  the  individual  members 
composing  the  same,  unless  such  clerk  or  gen- 
eral manager  has  express ,  authority  to  make 
such  waiver.  The  right  of  homestead  is  per- 
<fonal  to  the  debtor,  and  no  one  can  waive  the 
fight  for  him  without  his  consent. 

(b)  Such  a  waiver  of  homestead,  even  if 
authorized  by  the  firm,  or  by  the  individual 
members  thereof,  is  not  good  as  a  matter  of 
contract  merely,  or  per  se,  as  against  a  claim 
filed  under  a  homestead  to  realty  set  apart  to 
one  of  the  members  of  the  partnership  by  tlie 
United  States  court  of  bankruptcy. 

(c)  Partners  in  a  mercantile  firm  are  mutual 
agents  for  each  other  with  reference  to  the 
conduct  of  the  mercantile  business  in  which 
they  are  engaged,  and  by  virtue  of  this  rela- 
tion can  give  a  firm  note  for  the  firm  debts. 

(d)  Each  partner  can  waive  the  homestead 
for  himself  and  for  his  partner  as  to  personal 
property  belonging  to  the  firm. 

(e)  But  one  partner  cannot,  by  signing  a 
note  given  to  a  creditor  for  a  firm  debt,  waiye 
the  homestead  as  to  real  estate  belonging  to 
another  partner,  or  authorize  any  one  else  to 
do  so,  without  express  authority  from  the  oth- 
er partner. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  M  336,  337;  Dec.  Dig.  $  170;* 
Partnership.  Cent.  Dig.  58  200-211,  213,  240, 
242-255;   Dec  Dig.  ff  139,  146.*] 

2.  Judgment  (|j  710,  713,  715* )— Individual 
Property  —  homestead — Exemption  —  Es- 

TOPPEIr-JUDOMENT— ReB  JUDICATA. 

One  member  of  a  partnership,  against 
which,  and  against  each  member  individually 
composing  the  firm,  an  execution  has  been  is- 
sued in  favf^r  of  a  judgment  creditor,  and  levied 
upon  land  belonging  to  one  of  the  members 
of  the  firm  individually,  is  not  estopped  from 


setting  up  a  claim  under  a  homestead  in  saiJ 
land,  as  the  head  of  a  family,  where  it  does 
not  appear  that  on  the  trial  of  the  case  in 
which  the  judgment  was  rendered  the  qnestion 
of  waiver  of  homestead  in  the  notes  sued  od 
was  adjudicated. 

(a)  Nor  would  such  claimant  be  estopped 
from  setting  up  such  claim  because  of  a  for* 
mer  verdict  and  judgment  of  the  superior  court 
finding  the  same  property  subject  to  the  same 
fi.  fa.,  in  a  case  where  the  claimant's  wife 
had  filled  a  claim  thereto,  to  which  case  he 
was  not  a  party. 

(b)  Where  a  former  adjudication  of  the 
superior  court  is  relied  upon  to  work  an  es- 
toppel against  one  wlio  claims  real  estate,  as 
head  of  a  family,  as  being  exempt  from  levy 
and  sale  under  the  homestead  law  of  this 
state,  the  former  judgment  must  relate  to  the 
same  question  as  the  one  on  the  subsequent 
trial,  and  must  clearly  decide  it,  and  cannot 
be  collaterally  or  incidentally  considered  for 
that  purpose. 

(c)  A  note  purporting  to  be  signed  by  a  firm 
to  a  creditor,  to  cover  an  amount  due  by  the 
former  to  the  latter,  stated  the  sum  to  be 
paid,  and  contained  a  waiver  of  homestead. 
Suit  was  brought  on  the  note,  and  each  mem- 
ber of  the  firm  was  served  with  a  copy  of 
the  suit,  including  a  copy  of  the  note  contain- 
ing the  homestead  waiver.  Neither  partner 
filed  any  defense  to  the  suit.  No  reference  to 
the  waiver  of  homestead  was  made  in  the 
pleadings,  other  than  that  the  copy  of  the 
note  attached  to  the  petition  contained  the 
clause  as  to  the  homestead  waiver.  The  judg- 
ment of  the  court  made  no  reference  to  the 
waiver.  It  simply  adjudged  the  amount  dne 
the  plaintiff  by  the  defendant  firm.  HM,  that 
that  judgment  adjudicated  only  the  sum  due 
by  the  defendant  to  the  plaintiff. 

(d)  The  judgment  did  not  adjudicate  that 
the  firm,  or  either  member  of  it,  had  waived 
individually  homestead  to  realty  owned  by 
the  firm,  as  against  the  payment  of  the  firm 
debt  • 

(e)  Such  judgment  would  not  estop  one  mem- 
ber of  the  firm  from  setting  up  a  claim,  un- 
der a  homestead  set  apart  to  him  as  head 
of  a  family,  to  land  levied  upon  by  virtue  of 
a  fi.  fa.  issued  in  pursuance  of  such  judgment. 

(f)  The  court  erred  in  refusing  to  grant  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Judgment* 
Cent.  Dig.  §1  1063.  1234-1241,  1244-1247; 
Dec.  Dig.  SS  710,  718,  71S.*] 

Error  from  Superior  Court,  Polk  County; 
Price  Edwards,  Judge. 

Action  by  the  Thomas-Hiles  Company 
against  S.  J.  Winkles  &  Co.  Judgment  hav- 
ing been  rendered  in  favor  of  plaintiff,  and 
assigned  to  the  Simpson  Grocery  Company, 
a  fi.  fa.  was  levied  on  certain  land,  which 
Winkles  claimed  as  a  homestead.  The  prop- 
erty having  been  found  subject  to  the  fi.  fa., 
and  claimant's  motion  for  a  new  trial  over- 
ruled, he  brings  error.    Reversed. 

Bunn  &  Bunn,  of  Cedartown,  for  plaintlOP 
in  error.  T.  W.  Lipscomb,  of  Rome,  and 
John  K.  Davis  and  W.  W.  Mundy,  both  of 
Cedartown,  for  defendant  in  error. 

HILL,  J.  The  claim  was  filed  by  S.  J. 
Winkles  as  the  head  of  a  family,  by  virtue 
of  an  exemption  set  Apart  to  him  by  the 
United  States  court  of  bankruptcy.  The  rec- 
ord discloses  substantially  the  following: 
The  Thonipson-Hlles  Company  brought  suit 


•For  other  cases  see  samo  topic  and  soctlon  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  SoriM  A  Rep'r  Indvxos 
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a^inst  S.  J.  Winkle  &  Co.,  a  flrm  compos- 
ed of  S.  J.  Winkles  and  Mrs.  M.  E.  Moore,  on 
a  promissory  note  containing  a  waiver  of 
homestead.  The  note  was  ostensibly  signed 
by  S.  J.  Winkles  &  Co.  This  latter  firm 
conducted  a  retail  mercantile  business  in 
Cedartown.  Mr.  Tom  Moore,  the  husband 
of  Mrs.  M.  E.  Moore,  one  of  the  members  of 
the  firm  of  S.  J.  Winkles  &  Co.,  was  an  em- 
p]oy6  of  the  latter  firm,  and  as  general  man- 
ager of  the  business  did  the  buying  and  sell- 
ing, and  there  was  evidence  tending  to  show 
that  he  signed  contracts  for  the  firm.  Win- 
kles testified  that  he  did  not  expressly  au- 
thorize Moore  to  sign  the  notes  sued  on,  or 
to  waive  the  homestead.  According  to  the 
evidence  of  Moore,  on  cross-examination, 
''the  notes  were  signed  by  me  as  manager, 
and  Mr.  Winkles  was  not  present  when  I 
signed  them.  The  form  of  note  was  not  dls- 
•cussed  between  me  and  Mr.  Winkles  at  all.** 
When  suit  was  brought  on  the  notes,  a  copy 
was  served  on  S.  J.  Winkles.  On  the  trial 
of  the  case.  Winkles  filed  no  defense  to  the 
6ult  and  did  not  attend  court.  Judgment 
was  rendered  on  the  notes  against  the  firm 
And  each  member  thereof  Individually  for 
the  amount  sued  for.  In  neither  the  plead- 
ings nor  In  the  Judgment  of  the  court  was 
any  reference  made  to  the  fact  that  the 
notes  contained  a  waiver  of  homestead,  ex- 
cept that  copies  of  the  notes  were  attached 
to  the  petition.  The  fl.  fa.  Issued  upon  the 
Judgment  was  purchased  by  and  transferred 
to  the  Simpson  Grocery  Company,  and  was 
levied,  at  the  Instance  of  that  company,  on 
the  land  In  controversy  here,  which  was 
claimed  by  Mrs.  C.  A.  Winkles,  the  wife  of 
S.  J.  Winkles.  On  the  trial  of  the  claim  case 
the  property  was  found  subject  to  the  fl.  fa. 
S.  J.  Winkles  filed  his  petition  In  bankruptcy 
In  the  United  States  court,  and  In  that  court 
the  property  was  set  apart  to  him,  as  the 
head  of  a  family,  as  a  homestead.  The  prop- 
erty having  been  readvertlsed  for  sale  under 
the  fi.  fa.  above  referred  to,  S.  J.  Winkles 
filed  a  claim  as  the  head  of  a  famUy.  Upon 
the  trial  of  this  case  the  court  directed  the 
Jury,  at  the  conclusion  of  the  evidence,  to 
find  the  property  subject  to  the  fi.  fa.  The 
claimant's  motion  for  a  new  trial  was  over- 
ruled, and  he  excepted. 

[1]  1.  The  partners  were  mutual  agents 
for  each  other,  and  each  by  virtue  of  this  re- 
lation could  give  the  firm  note  for  the  firm 
debt  Civil  Code,  §  3180.  Each  could  waive 
homestead  for  himself  and  for  his  partner  so 
far  as  personalty  belonging  to  the  firm  was 
concerned.  Hahn  v.  Allen,  d3  Ga.  612,  616, 
20  S.  Eb  74.  But  the  waiver  of  homestead 
on  realty,  while  not  a  Hen,  by  analogy  is 
held  not  to  fall  within  the  purview  of  part- 
nership agency.  One  partner  cannot  execute 
a  note  for  the  mercantile  partnership,  creat- 
ing a  Hen  on  the  Individual  real  estate  be- 
longing to  another  partner;  and  such  lien 
would  not  bind  the  other  partner,  If  so  given* 
75  S.B.-41 


If,  then,  one  partner  cannot  create  a  lien  or 
real  estate  belonging  to  the  other  partner,  we 
think  he  cannot  waive  the  individual  right 
to  homestead  and  exemption,  under  the  law, 
In  real  estate  belonging  to  the  other  part- 
ner, for  partnership  debts.  For,  as  Judge 
Jackson  well  said  In  the  case  of  Clegfaom  v. 
Greeson,  77  Ga.  845:  *The  homestead  right 
is  a  right  In  property,  and  to  waive  It  In 
favor  of  a  creditor  is  substantially  the  sami^ 
thing  as  to  give  It  away.*'  But,  assuming 
that  the  agent  had  authority  generally  to 
sign  the  firm  name  to  the  notes  for  the  part- 
nership debt,  and  that  the  members  of  the 
partnership  were  concluded  by  the  Judg- 
ment from  denying  his  authority  to  sign  the 
note  BO  far  as  the  amount  due  and  the  waiv- 
er of  homestead  as  to  personalty  belonging 
to  the  firm  was  concerned,  we  hold  that  the 
agent  could  do  no  more  than  a  partner  could 
in  signing  the  note;  and  one  partner  cannot 
waive  the  homestead  anQ  exemption  rlghts;of 
another  partner  to  his  individual  real  prop- 
erty without  an  express  authority  from  the 
other  partner  to  do  so. 

Is  Uie  waiver  of  homestead  contained  In 
the  notes  available  as  against  Winkles'  claim, 
merely  as  a  matter  of  contract,  or  per  se? 
We  think  not;  and  this  answer  is  based  up- 
on the  proposition  that  the  homestead  waiv- 
er, under  the  facts  of  this  case,  was  not  (ad- 
judicated by  the  Judgment  of  the  superior 
court,  merely  finding  that  the  defendants 
owed  the  plaintiffs  a  certain  sum  of  money. 
That  is  all  that  the  Judgment  adjudicated. 
There  were  no  pleadings  putting  the  waiver 
of  homestead  in  issue,  or  as  to  whether  the 
claimant  authorized  any  one  to  waive  It  for 
him,  or,  if  he  did,  whether  he  was  bound 
by  it  per  se,  individually  or  as  a  partner. 
The  evidence  shows  that  Mr.  Moore,  who 
signed  the  notes  as  manager  for  the  firm 
of  S.  J.  Winkles  &  Co.,  was  not  a  member 
of  that  firm,  but  simply  represented  as 
agent  the  partnership  of  which  his  wife  was 
a  member.  He  could  not  waive  the  home- 
stead to  realty  belonging  to  an  individual 
member  of  the  firm,  in  a  note  executed  for 
a  partnership  debt,  without  express  authori- 
ty to  do  so  by  those  competent  to  confer  that 
authority.  It  has  been  held  In  this  state  that 
"the  right  to  homestead  or  exemption  is  per- 
sonal to  the  debtor,  the  owner  of  the  prop- 
erty, and  its  exercise,  or  nonexerclse,  Is  sub- 
ject to  his  decision."  Broach  v.  Powell,  79 
Ga.  81,  3  S.  E.  763.  One  partner  may  waive 
the  right  of  homestead  of  the  other  partner, 
so  far,  at  least,  as  personal  property  of  the 
firm  Is  concerned.  Hahn  v.  Allen,  supra. 
One  partner  cannot  waive  the  right  of  an- 
other partner  to  the  benefit  of  a  homestead 
out  of  the  latter's  individual  property.  Giles 
V.  Vandiver,  01  Ga.  193  (5),  17  S.  B.  115; 
Perry  v.  Britt-Carson  Shoe  Co.,  129  Ga.  560, 
59  S.  E.  216,  121  Am.  St  Rep.  232. 

If,  therefore,  one  partner  cannot  bind  the 
individual  real  property  of  another  pagttner 
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i>y  a  contract  Including  a  homestead  waiver,  i 
the  principle  would  apply  with  greater  force 
to  the  case  of  one  who  signed  a  contract 
tjontainipg  such  a  waiver  for  a  firm  merely 
us  manager  or  agent  for  such  firm,  of  which 
lie  was  not  a  member.  The  claimant  testified 
that  he  did  not  authorize  the  execution  of 
the  note  by  the  manager,  nor  the  waiver  of 
homestead,  and  that  he  did  not  ratify  the 
same.  There  is  some  slight  conflict  of  evi- 
dence as  to  the  authority  of  the  manager 
generally  to  sign  notes  for  the  firm.  It 
appeared  from  the  evidence  of  the  manager, 
on  cross-examination,  that  "the  form  of  the 
contract  was  not  discussed  between  me  and 
Mr.  Winkles  at  all."  We  do  not  see,  there- 
fore, how  the  claimant  is  bound  as  a  matter 
of  contract  by  the  waiver  of  homestead  con- 
tained in  the  notes. 

[2]  2.  It  iB  Insisted  on  the  part  of  the  de- 
fendant In  error  that  the  judgment  of  the 
superior  court,  based  upon  a  note  containing 
a  waiver  of  homestead  clause,  adjudicated 
that  the  defendant  firm  owed  the  plaintiff  a 
certain  sum,  and  that  the  waiver  of  home- 
stead was  good  as  against  the  firm  debt; 
that  the  judgment  concludes  the  defendant 
S.  J.  Winkles  from  asserting  his  claim,  as 
the  head  of  a  family,  under  the  homestead 
set  apart  to  him  by  the  United  States  court 
of  bankruptcy.  It  is  contended  that  the 
judgment  adjudicated  the  entire  coutract, 
including  the  homestead  waiver;  that  the 
defendant  Winkles  (now  claimant)  has  no 
right  to  question  any  part  of  It;  that  he 
will  not  be  heard  to  say  that  the  waiver 
is  not  binding  upon  him,  since  he  filed  no 
defense  to  the  suit  upon  the  notes  contain- 
ing the  homestead  waiver;  and  that  he 
cannot  avail  himself  of  the  homestead  set 
apart  to  him  because  of  the  former  adjudi- 
cation. 

It  is  further  insisted  that  the  former  judg- 
ment in  the  case  of  Simpson  Grocery  Co., 
plaintiff  in  fi.  fa.,  against  S.  J.  Winkles  & 
Co.,  defendant  in  fi.  fa.,  and  Mrs.  C.  A. 
Winkles,  claimant.  In  which  the  property 
here  claimed  by  S.  J.  Winkles  was  found 
subject  to  the  fi.  fa.,  estops  the  present 
claimant,  S.  J.  Winkles,  from  setting  up 
his  claim  under  the  homestead  subsequently 
obtained.  Is  the  plaintiff  in  error  estopped 
by  the  former  adjudication  In  the  superior 
court,  finding  the  property  subject  as 
against  the  claim  of  his  wife,  Mrs.  C.  A. 
Winkles,  who  had  filed  a  claim  thereto? 
The  present  claimant,  S.  J.  Winkles,  was 
not  a  party  to  that  suit  and  judgment;  and 
while  it  adjudicated  that  the  property  was 
subject  to  the  fi.  fa.  levied  upon  it,  relative- 
ly to  the  wife's  claim,  it  did  not  adjudicate 
that  the  property  was  subject  to  the  fi.  fa. 
after  the  setting  apart  of  the  homestead, 
which  was  obtained  by  the  husband  after 
the  rendition  of  the  judgment  in  the  wife's 
case.  Does  the  former  judgment,  based  on 
the  notes,  adjudicate  everything  contained 
Id    the   note,    as    contended,    including    the 


waiver  of  the  right  to  a  homestead?  From 
the  record  it  appears  that  the  trial  of  the 
former  suit  put  in  issue  *the  question  wheth- 
er the  defendant  partners  owed  a  certaia 
sum  of  money  to  the  plaintiffs;  and  that 
was  the  only  issue,  and  to  that  extent  tbi 
judgment  was  conclusive  on  the  defendants. 
But  the  question  of  waiver  of  homestead 
was  not  put  in  issue,  and  the  defendants 
are  not  concluded  merely  because  the  waiv- 
er was  contained  In  the  notes  sued  on.  If 
a  mortgage  note  was  sued  on  simply  to  ob- 
tain a  common-law  judgment  for  a  certain 
sum,  which  was  rendered,  that  judgment 
would  not  be  held  to  adjudicate  anything 
with  reference  to  the  mortgage  lien.  It 
would  only  adjudicate  the  sum  due  by  the 
defendant  to  the  plaintiff.  See  Drake  v. 
Bush,  57  Ga.  180. 

Nothing  herein  held  Is  at  variance  with 
the  ruling  In  the  case  of  Evans  v.  Rounsa- 
ville,  115  Ga.  684,  42  S.  E.  100,  where  it 
was  held:  "An  exemption  assigned  and 
set  apart  by  the  bankrupt  court  under  the 
homestead  laws  of  this  state  is  no  more 
subject  to  levy  and  sale  than  if  it  had  been 
set  aside  by  the  ordinary  of  a  county  having 
proper  jurisdiction.  No  reason  appears  in 
the  record  why  the  exemption  set  apart  was 
not  good  as  against  the  lien  of  the  plaintiff 
in  execution  in  the  present  case."  In  that 
case  nothing  appeared  going  to  show  that 
the  right  of  exemption  was  waived,  or  that 
the  question  of  waiver  was  adjudicated  at 
all.  Nor  is  there  anjrthing  in  the  case  of 
Johnson  t.  Davis,  97  Ga.  282,  22  S.  E.  911. 
in  confiict  with  the  ruling  here  made.  For 
a  judgment  to  act  as  an  estoppel,  it  must 
decide  the  same  question  of  which  subse- 
quent adjudication  between  the  same  parties 
is  sought  It  was  held  in  Evans  v.  Birge, 
11  Ga.  265,  that  "a  fact  which  has  been  di- 
rectly tried,  and  decided  by  a  court  of  com- 
petent jurisdiction,  cannot  be  contested 
again  between  the  same  parties  or  their 
privies,  In  the  same  or  any  other  court  A 
judgment  of  a  court  of  law,  or  a  decree  in 
chancery,  is  an  estoppel  to  the  parties  there- 
to and  their  privies,  if  it  relates  to  the 
same  subject-matter  and  decides  the  ques- 
tion now  in  issue ;  but  if  that  question  came 
collaterally  before  the  court,  and  was  only 
incidentally  concerned,  the  judgment  or  de- 
cree has  no '  estoppel.  Whether  the  ques- 
tion now  in  issue  was  embraced  in  the  judg- 
ment or  decree  cannot  be  ascertained  by 
inference,  or  by  arguing  from  the  judgment 
or  decree."  And  see  Woods  v.  Jones,  56  6a. 
520  (2);  Missouri  States  Life  Ins.  Co.  v. 
Lovelace,  1  Ga.  App.  446,  68  S.  E.  93 ;  Ash- 
ley V.  Cook,  109  Ga.  653  (3),  659,  85  S.  E. 
89.  In  23  Cyc.  1300,  it  is  said :  "The  true 
test  is  Identity  of  Issues.  If  a  particular 
point  or  question  is  in  issue  In  the  second 
action,  and  the  judgment  will  depend  upon 
its  determination,  a  former  judgment  be- 
tween the  same  parties  will  be  final  and 
conclusive  in  the  second.  If  that  same  point 
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or  question  was  In  Issne  and  adjudicated  in  | 
tlie  first  snit;  otherwise,  not"  On  page 
1304  of  same  volume  It  Is  said:  "The  great 
preponderance  of  authority  sustains  the  rule 
that  the  estoppel  of  the  judgment  covers  all 
points  which  were  actually  litigated  and 
which  actually  determined  the  verdict  or 
finding,  whether  or  not  they  were  tech- 
nically in  issue  on  the  face  of  the  pleadings. 
But  a  matter  Is  not  in  issue  In  the  suit 
which  was  neither  pleaded  nor  brought  into 
contest  therein,  although  within  the  gen- 
eral scope  of  the  litigation,  and  although  It 
might  have  determined  the  judgment  If  set 
up  and  tried."  See  Civil  Code,  S  4336 ;  Hen- 
derson v.  Fox,  80  Ga.  479,  6  S.  E.  164; 
Draper  ▼.  Medlock,  122  Ga.  234,  50  S.  E. 
113,  69  L.  R.  A.  483,  2  Ann.  Cas.  650. 

In  so  far  as  the  record  discloses,  no  refer- 
ence was  made  to  the  waiver  of  homestead 
in  the  petition,  judgment,  or  otherwise,  ex- 
cept that  copies  of  the  notes  containing  the 
waiver  of  homestead  were  attached  to  the 
petition,  and  the  claimant,  then  one  of  the 
defendants  in  the  suit,  was  served  with  a 
copy  of  the  petition,  notes,  waiver,  etc. 
Defendants  filed  no  answer  putting  the 
waiver  of  homestead  in  issue,  and  no  judg- 
ment was  rendered  adjudicating  the  ques- 
tion of  homestead  waiver,  but  it  only  ad- 
judicated the  amount  due  by  the  defendant 
firm.  In  directing  a  verdict,  therefore,  for 
the  plaintiff,  the  court  must  have  done  so 
on  the  idea  that  the  claimant,  S.  J.  Winkles, 
was  estopped  by  the  former  judgment  of 
the  court  from  claiming  an  exemption.  No 
question  was  raised  in  the  present  case  as 
to  the  method  of  procedure,  nor  otherwise 
than  as  to  whether  the  exemption  was  sub- 
ject 

Judgment  reversed.   All  the  Justices  concur. 


(138  Qa.  5Co) 

CARROLL  ▼.  F.  W.  COOK  BREWING  CO. 
F.  W.  COOK  BREWING  CO.  v.  CARROLL. 
<Supren]£  Court  of  Georgia.     Aug.  16,  1912.) 

(Byllahus  hy  the  Court,) 

1.  Appeal  and  Ebbor  (§  1078»)  —  Assign- 
ments OF  Error— Waiveb. 

On  April- 16,  1910,  the  F.  W.  Cook  Brew- 
ing Company,  a  coimoration,  instituted  suit  in 
attachment  against  E.  H.  Carroll.  The  defend- 
ant answered,  and  among  other  things  set  up 
a  cross-demand  for  damages  as  from  breach  of 
contract,  and  also  as  from  tort,  on  the  ground 
that  in  August,  1909^  the  plaintiff  maliciously 
and  without  probable  cause  filed  a  petition  in 
bankruptcy  in  the  United  States  court  against 
the  defendant,  which  remained  pending  until 
April  18,  1910,  when  it  was  tried  and  a  ver- 
dict returned  finding  that  defendant  was  not 
insolvent  at  the  date  the  proceedings  were  in- 
stituted; the  result  of  the  finding  of  such  pro- 
ceeding^ being  to  injure  defendant's  credit  and 
commercial  standing,  and  by  reason  thereof 
destroy  his  business.  A  motion  was  made  to 
strike  so  much  of  the  answer  as  set  up  the 
cross-action ;  but  it  was  overruled,  and  the 
plaintiff  excepted  pendente  lite.  At  the  con- 
clusion of  the  evidence  offered  by  both  sides  at 


the  trial,  the  judge  held  that  a  recovery  by  the 
defendant  for  any  amount  on  his  cross-demand 
was  not  authorized,  and  as  to  such  demand 
entered  an  order  in  the  nature  of  a  nonsuit. 
Then,  on  motion,  a  verdict  was  directed  in 
favor  of  the  plaintiff  for  the  full  amount  of  its 
demand.  The  defendant,  by  direct  bill  of  ex- 
ceptions, assigned  error  upon  each  of  the  rul- 
ings just  stated.  The  plamtiff,  by  cross-bill  of 
exceptions,  assigned  error  upon  the  ruling  ex- 
cepted to  pendente  lite.  The  only  assignment 
of  error  insisted  upon  in  the  briers  of  counsel 
for  plaintiff  in  error  is  that  which  refers  to  the 
ruling  with  reference  to  the  defendant's  cross- 
demand.  Heldt  assignments  of  ^rror  which  are 
not  insisted  upon  in  the  briefs  of  counsel  for 
plaintiff  in  error  will  be  treated  as  abandoned. 
[£7d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  4256-4261;  Dec.  Dig.  S 
1078.*] 

2.  Malicious   Prosecutiok  —  Bankruptcy 

PbOCEEDIN  Gfr—EVIDENCE— Dam  A  GES. 

The  evidence  was  insufficient  to  authorize 
a  recovery  by  the  defendant  on  his  cross-de- 
mand. 

3.  Appeal  and  Ebbob  — Cboss-Bill  of  E2x- 
CEPTioNB— Dismissal. 

The  judgment  on  the  main  bill  of  excep- 
tions being  affirmed,  the  cross-bill  of  exceptions 
will  be  dismissed. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  Jj,  Bell,  Judge. 

Action  hy  the  F.  W.  Cook  Brewing  Company 
against  E.  H.  Carroll.  From  a  judgment 
dismissing  defendant's  cross-complaint,  he 
brings  error,  and  plaintiff  assigns  cross-er- 
ror.   Affirmed. 

Walter  R.  Brown  and  McDanlel  &  Black, 
all  of  Atlanta,  for  plaintiff  in  error.  Shep- 
ard  Bryan  and  J.  D.  Kilpatrlck,  both  of 
Atlanta,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(138  Ga.  60G) 

THIGPEN,  Ordinary,  v.  TANNER. 
(Supreme  Court  of  Georgia.     Aug.  19,  1912.) 

(Syllabus  hy  the  Couft.) 

1.  Injunction  (§  107*)— Right  to  Rblijbf— 

PECUNIABr  Intebest. 

Where  one  was  convicted  of  the  offense  of 
bastardy^  for  which  a  fine  in  a  given  amount 
was  imposed  upon  him  by  the  court,  which  fine 
was  paid  over  to  the  ordinary  of  the  county 
as  required  by  law,  "to  be  by  him  improved  and 
applied  from  time  to  time,  as  occasion  [might] 
require,  for  the  maintenance  and  education  of 
[the  bastard]  child  and  for  the  payment  of  the 
expense  of  lying-in  with  such  child,  boarding, 
nursing,  and  maintenance  while  the  mother 
[should]  be  confined  by  reason  thereof,"  and, 
after  the  payment  of  such  last-named  expenses 
for  the  mother,  the  child  died  when  only  five 
months  old,  the  person  so  convicted  of  bastardy 
under  Penal  Code,  S  682,  had  no  interest  in 
the  fine,  and  therefore  could  not  maintain  an 
action  to  enjoin  the  ordinary  from  disposing 
of  the  balance  of  the  same.  Under  the  sectioii 
of  the  Code  cited,  such  person  was  found  guilty 
of  a  misdemeanor,  for  which  he  was,  in  the  dis- 
cretion of  the  court,  punished  by  the  imposition 
of  a  fine  in  accordance  with  Penal  Code,  § 
1065. 

[Ed.   Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  181-183;   Dec.  Dig.  %  107.*] 


f#  ^  I  —  » 

•For  other  cs2e«  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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2.    DEMU&REB  OvEBBULED— EbBOB. 

The  point  dealt  with  in  the  preceding  note 
is  the  only  one  involved  in  the  case.  The  trial 
judge  erred  in  overruling  the  general  demurrer 
to  the  petition,  brought  by  the  person  con- 
victed of  bastardy,  to  enjoin  the  ordinary  from 
disposing  of  the  fine  involved. 

Error  from  Superior  Court,  Washington 
County;    B.  T.  Rawlings,  Judge. 

Action  by  L.  E.  Tanner  against  C.  D.  Tbig- 
pen,  as  Ordinary.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Hardwick  &,  Wright,  of  SandersviUe,  for 
plaintiff  in  error.  Evans  &  Evans,  of  San- 
dersville,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 

(IBS  Ga.  622) 

CITY  OF  TALLAPOOSA  r.  BROCK. 
(Supreme  Court  of  Georgia.     Aug.  10,  1912.) 

(ByUahiu  hy  the  Court,) 

1.  Municipal  Cobpobationb  (|  816*)— Ac- 
tions—Pleading— Notice  OF  Claim  fob  In- 

JUBT. 

In  bringing  suit  against  a  municipal  cor- 
poration for  damages  on  account  of  a  per- 
sonal injury,  it  is  necessary  to  allege  a  sub- 
stantial compliance  with  Civil  Code  1910,  § 
910,  which  requires  a  presentation  in  writing 
of  such  claim  to  the  governing  authority  of 
the  municipality  for  adjustment,  stating  the 
time,  place,  etc.,  before  bringing  suit,  and 
allows  the  municipal  authorities  30  days  in 
which  to  act  on  the  claim.  A  petition  which 
fails  to  do  this  is  demurrable.  Saunders  v. 
City  of  Fitzgerald,  113  Ga.  619,  88  S.  E.  978; 
City  of  Columbus  v.  McDaniel,  117  Ga.  823, 
45  S.  E.  59:  Langley  v.  City  Council  of  Au- 
gusta, 118  Ga.  590,  45  &  E.  486,  98  Am.  St 
Rep.  133. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  1711-1724;  Dec. 
Dig.  S  816.*] 

2.  Municipal  Cobpobationb  (J  812*)— Ac- 
tions—Notice  OF  Claim  fob  injubt— Suf- 
ficiency. 

A  petition  alleged  a  personal  injury  re- 
sulting from  a  defect  in  a  sidewalk  of  a  city, 
and  that  on  a  named  date  a  notice  was  served, 
a  copy  of  which  was  set  out.  It  was  directed 
to  the  mayor  and  served  on  him,  and  merely 
notified  him  that  the  injured  person  would 
file  suit  against  the  city  for  the  injury  (de- 
scribing it  and  the  time,  place,  and  cause  of 
its  occurrence)  to  a  term  of  the  superior  court 
which  would  convene  several  months  after  the 
date  of  the  notice.  Bdd,  that  such  a  notice 
merely  of  an  intention  to  sue  the  city,  directed 
to  the  mayor,  was  not  such  a  presentation  of 
the  claim  or  demand  to  the  governing  author- 
ities for  adjustment  as  to  meet  the  require* 
ments  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fi{  1696-1707;  Dec 
Dig.  §  812.*] 

3.  Demubbeb  Ovebbuled— No  Erbob. 

There  was  no  error  in  overruling  the  de- 
murrer on  the  other  grounds  thereof. 

Error  from  Superior  Court,  Haralson  Coun- 
ty;  Price  Edwards,  Judge. 

Action  by  Jennette  Brock  against  the  City 
of  Tallapoosa.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 


Uoyd  ThoQkas  and  IIL  J.  Head,  both  of 
Tallapoosa,  for  plaintiff  In  error.  U.  G. 
Brock,  of  Tallapoosa,  for  defendant  In  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(188  Ga.  822) 

HUNT  et  aL  T.  DAVENPORT. 
(Supreme  Court  of  Georgia.    Aug.  19,  1912.) 

(8yUdbu9  hy  the  OourU) 

1.  Bills  and  Notes   (f  375*)  —  AonoNs^ 
Pleading— AiCBNDMBNT. 

An  amendment  to  an  answer  was  properly 
disallowed  which  set  up  that  the  note,  the 
foundation  of  the  action,  was  void  for  the 
reason  that  it  was  given  for  a  patent  right, 
though  not  expressing  upon  its  race  its  con- 
sideration. Parr  r.  £rickson,  115  Ga.  873,  42 
S.  E.  240. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,   Cent.   Dig.   H  971-931;    Dec   Dig.   | 

2.  Vbbdiot  Dkmandxd  fob  PLAiNmrr. 

Under  the  evidence  and  the  law  applicable 
thereto,  a  verdict  was  demanded  in  behalf  of 
the  plaintiff,  and  the  trial  Judge  did  not  err 
in  so  directing. 

Error  from  Superior  Court,  Haralson  Coun- 
ty; Price  Edwards,  Judge. 

Action  by  B.  J.  Davenport  against  R.  C. 
Hunt  and  others.  Judgment  for  plaintifl; 
and  defendants  bring  error.    Affirmed. 

James  Beall  and  B.  F.  Boykln,  botb  of  Car- 
rollton,  for  plaintiffs  in  error.  Griffith  & 
Matthews,  of  Buchanan,  for  defendant  in 
error. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Justices  concur, 

(U8  Qa.€06) 

CONE  T.  CONE. 
(Supreme  Court  of  Georgia.    Aug.  19,  1912.) 

(8yHahu9  by  the  Court,) 

1.  Exceptions  to  Chabgx  Withoot  Mbbit. 

The  exceptions  to  the  charge,  wherein  the 
judge  stated  the  respective  contentions  of  the 
parties,  were  without  merit,  especially  when 
considered  in  view  of  the  whole  charge. 

2.  Gbounds   fob  Nbw   Tbial— Rbuabks   or 
Counsel. 

Nor,  when  considered  in  connection  with 
the  judge's  explanation  thereof,  was  there  any 
merit  m  the  ground  of  the  motion  for  new  trial 
complaining  that  the  defendant's  counsel  in 
his  argument  to  the  jury  made  remarks  which 
were  not  authorized  by  the  evidence. 

3.  New  Tbial  (|  105*) —Gbounds  — Nbwlt 
DiscovEBED  Evidence. 

The  alleged  newly  discovered  evidence  was 
merely  cumulative  and  impeaching  in  character, 
and,  moreover,  in  all  probability,  would  not 
change  the  result  on  another  triaJ. 

[Ed.  Note.— For  other  cases,  see  New  Trials 
Cent.  Dig.  {§  183,  221-223,  229;  Dec  Dig.  | 
105.*] 

4.  Sufficiency   of  Evidence  — New   Tbiai» 
Refused— No  Ebbob. 

There  was  evidence  to  support  the  verdict, 
and  the  refusal  of  a  new  trial  was  not  error. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  4k  Am.  Dig.  Key-No.  Series  A  Rop'r  Indexes 
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Error  from  Superior  Court,  Bulloch  Coun- 
ty;  B.  T.  P.awltags,  Judge. 

Action  between  R.  H.  Cone  and  C.  H. 
Cone.  From  the  judgment,  R.  H.  Cone  brings 
error.     Affirmed. 

John  F.  Brannen,  of  Statesboro,  and  Jas. 
K.  Hlnes,  of  Atlanta,  for  plaintiff  In  error. 
Deal  &  Renfroe  and  Johnston  &  Cone,  all  of 
i9tatesboro,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(138  G«.  &69) 

ATLANTA,  B.  &  A.  R.  CO.  t.  BARNWELL. 
(Supreme  Court  of  Georgia.    Aug.  17,  1912.) 

(Syllahut  by  the  Court.) 
1.  Apbsal  ^np  Erbob  (U  037, 666, 007,  038*)— 

SlGNATUBB  BT  CoUNSBItf—CUBBIGAJU  EnpQB— 
PRESUHPTIOira. 

.The  Atlanta,  Birmingham  &  Atlantic  Rail- 
road Company,  being  the  defendant  in  the  trial 
court,  which  lost  its  case,  made  a  motion  for 
a  new  trial,  and  it  was  overruled.  A  paper 
was  tendered  to  the  judge,  and  it  was  duly 
certified  as  a  bin  of  exceptions.  In  the  pa- 
per so  tendered  the  Atlanta,  Birmingham  & 
Atlantic  Raili^ad  Company  was  named  as 
plaintiff  in  error  and  as  the  party  excepting. 
The  paper  was  signed,  **Bolling  Whitfield.  At- 
torney for  the  Seaboard  Air  Line  Railroad 
Co.,"  the  last-named  company  not  being  a 
party  to  the  suit  The  record  discloses  that 
among  the  counsel  representing  the  defendant 
in  the  court  below,  in  filing  its  pleas,  trving 
the  case,  moving  for  a  new  trial,  and  making 
motions  to  continue,  were  "Crovatt  &  Whit- 
field."   Held: 

(a)  The  name  of  "Croyatt  &  Whitfield"  im- 
ports a  firm,  and  will  be  presumed  to  be 
snch. 

<b)  It  will  also  be  presumed  that  Boiling 
Whitfield,  who  signed  the  bill  of  exceptions, 
was  the  Whitfield  of  that  firm. 

(c)  Construing  the  bHl  of  exceptions  in 
the  Ught  of  the  record,  the  words  above  quoted 
following  the  signature  of  Boiling  Whitfield 
are  to  be  considered  as  having  been  entered 
by  mere  clerical  error. 

(d)  The  statute  requires  that  bills  of  excep- 
tions shall  be  signed  by  the  plaintiff  in  error 
or  bis  attorney  or  counsel.  Civ.  Code,  1910. 
i  6139. 

<e)  In  the  light  of  the  presumptions  above 
mentioned, .  and  in  view  of  the  record  in  the 
case,  the  bfll  of  exceptions  was  amendable 
in  the  Supreme  Court  by  striking  the  words 
"Attorney  for  the  Seaboard  Air  Lme  Railroad 
Co.,"  and  inserting  in  lieu  thereof  the  words 
"Attorney  for  the  Atlanta,  Birmingham  &  At- 
lantic Railroad  Co." 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  2784,  2526-2829,  2931- 
2915.    2916,    8673,   3674,    3676.    3678,    3795- 


3803;   Dec.  'Oig.  {|  637,  (356,  907,  93a*] 

2.   FOBlfSB  D8CISIOR  DlSTINQUIBHED. 

The  case  differs  from  O'Connell  Bros.  v. 
Friedman,  117  6a.  948,  43  S.  E.  1001.  Sum- 
ner V.  Sumner,  116  Ga.  798,  43  S.  E.  57,  and 
other  similar  cases,  in  which  there  was  no 
compliance  with  the  statute  in  regard  to  sign- 
ing a  bDl  of  exceptions;  the  paper  in  such 
cases  purporting  to  be  bills  of  exceptions  not 
having  been  signed  in  fact  by  any  one. 

8.  New  Tbiai.  (t  41*)— Reception  of  Evi- 
dence. 

The  admission  of  the  opinion  of  a  witness 
for  the  plaintiff  as  to  the  existence  of  a  fact 


is  not  cause  for  a  new  trial  on  behalf  of  the 
defendant,  where  the  latter  introduces  evi- 
dence sustaining  the  opinion  of  such  witness. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  H  67-71;   Dec.  Dig.  |  41.*] 

4.  Railboadb  (S  260*)— INJUBIE8--C011PANIB8 

Liable— Relation  or  Pabties. 

There  was  evidence  which  authorised  the 
jury  to  find  the  facts  of  the  case  to  be,  in 
effect,  as  follows:  Plaintiff  was  an  employe 
of  the  North  American  Dredging  Company, 
and  while  engaged  in  work  for  that  company 
he  was  injured  by  the  negligent  operation  of 
an  engine  being  run  on  the  tracks  of  the  At- 
lanta, Birmingham  &  Atlantic  Railroad  Com- 
pany, the  defendant,  and  at  the  time  of  his 
injuries  the  Brunswick  Steamship  Company 
was  operating  the  engine  in  its  business,  hav- 
ing hired  the  engine  and  its  crew  from  the 
detendant  company.  Beld^  that  the  defendant 
company  was  liable  to  the  plaintiff  for  his 
injuries,  and  the  instructions  of  the  court  to 
this  effect,  and  its  rulings  upon  the  admis^ 
sibility  of  evidence  in  accordance  with  this 
principle,  were  not   erroneous. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §|  817-823;   Dec.  Dig.  |  260.*) 

6.  Trial   (I  256*)— iNSTBUonoira— Ionobirg 

LsauEs. 

Damages  were  aUe^ed  on  account  of  in- 
jury to  plaintiff  by  cansmg  physical  and  men- 
tal suffering,  permanent  impairment  of  capaci^ 
to  work,  actual  loss  of  time,  and  cost  of  medi- 
cine and  physicians'  bills.  There  was  evidence 
tending  to  prove  these  several  elements  of 
damage,  Irat  there  was  conflict  as  to  the  na- 
ture and  extent  of  the  injury,  and  as  to  no 
one  or  more  of  the  elements  mentioned  was 
the  evidence  of  such  character  as  to  demand 
a  verdict  for  the  amount  returned  by  the  jury 
or  more.  Held,  that  it  was  error  requiring 
the  grant  of  a  new  trial,  even  in  the  absence  of 
a  request,  for  the  judge  to  omit  to  ^ive  in 
charge  to  the  jury  any  rule  for  estimatmg  the 
damages  claimed.  Southern  Ry.  Co.  v.  O  Bry- 
an, 112  Ga.  127,  37  S.  E.  161;  13  Cyc. 
236  (b). 

(a)  The  case  differs  on  its  facts  from  that 
of  Boswell  V.  Bamhart,  96  Ga.  521,  23  S.  E. 
414,  and  the  rule  of  harmless  error  will  not 
apply. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S§  627-641;    Dec  Dig.  {  255.*] 

Error  from  Superior  Court,  Glynn  Coun- 
ty;  G.  B.  Conyers,  Judge. 

Action  by  Aaron  Barnwell  against  the 
Atlanta,  Birmingham  A  Atlantic  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

Boiling  Whitfield,  of  Brunswick,  for  plain- 
tiff in  error.  Max  Isaac,  of  Brunswick,  for 
defendant  tn  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(138  Oa.  681) 
McWILLIAMS  et  al.  v.  CITY  OF  ROME. 
(Supreme  Court  of  Georgia.     Aug.  17,  1912.) 

(Syllahue  hy  the  Court,) 

1.  Municipal  Cospobatioits  (I  747*)— Toata 
—Acts  op  Officebs. 

Where  a  municipal  charter  authorissed  the 
mayor  and  council  to  elect  three  building  in- 
spectors to  discharge  certain  duties,  and,  in- 
stead of  so  doing,  the  mayor  and  council  pass- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexef. 
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ed  an  ordinance  declaring  that  the  superintend- 
ent of  public  works  should  be  the  building  in- 
pector,  that  no  building  or  repairs  should  be 
done  without  leave  from  him,  and  that,  he 
should  have  direct  supervision  over  all  such 
buildings  and  repairs,  and  see  that  the  ordi- 
nances of  the  city  relative  thereto  were  com- 
plied with,  if  the  city  was  otherwise  liable 
for  the  conduct  of  the  building  inspector  in 
tearing  down  a  wall  belonging  to  a  property 
owner,  it  would  not  be  relieved  from  such  lia- 
bility by  reason  of  the  irregularity  in  the  elec- 
tion of  such  officer.  City  Council  of  Sheffield 
V.  Harris,  101  Ala.  564,  14  South.  357. 

[Eid.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  §§  1570-1577;  Dec. 
Dig.  §  747.«] 

2.  Appeal  and  Erbor  ({  1061*)— Triad  (| 
160*)— Conduct  of  Judge— Harmless  Er- 
ror. 

In  a  suit  against  a  municipality  on  account 
of  the  alleged  wrongful  tearing  down  of  a  wall 
by  its  building  inspector  under  its  authority, 
the  plaintiffs'  counsel  was  proceeding,  regular- 
ly and  without  unnecessary  consumption  of 
time,  or  the  offering  of  irrelevant  testimony,  so 
far  as  the  record  discloses,  to  introduce  evi- 
dence for  the  purpose  of  proving  the  allegations 
of  his  petition.  The  presiding  judge  interrupt- 
ed counsel  by  stating  that  he  did  not  wish  to 
interfere  with  the  management  of  the  case,  but 
in  order  to  save  time  he  desired  to  know  what 
the  mayor  and  council  had  to  do  with  the  trans- 
action. Counsel  proceeded  to  examine  a  wit- 
ness who  was  on  the  stand.  The  court  again 
interrupted  him  with  the  statement:  "I  want 
you  to  show  by  what  authority  this  wall  was 
torn  down  before  we  proceed  with  the  other. 
You  are  suin^  for  damages  to  a  wall  that  was 
torn  down.  You  charge  that,  under  the  super- 
vision and  the  authority  of  the  mayor  and  coun- 
cil, so  and  so  was  done.  I  want  you  to  show 
what  that  authority  was."  And  again:  "The 
mayor  and  council  speak  by  record.  I  want  to 
know  what  the  mayor  and  council  have  done.** 
Another  colloquy  ensued.  In  this  he  remarked 
that  any  evidence  would  be  admitted  which 
showed  corporate  action,  though  not  reduced  to 
writing  and  entered  on  the  minutes.  Other 
evidence  was  offered,  touching  the  application 
to  council  for  a  permit  to  repair  the  building, 
the  tearing  down  of  the  wall,  etc.;  but  the  plain- 
tiffs' counsel  had  not  announced  the  evidence 
closed.  Defendants  counsel  objected  that  the 
evidence  offered  was  not  admissible,  according 
to  the  court's  ruling.  Finally  the  judi^e  passed 
the  following  order:  "Plaintiffs  having  offered 
evidence  to  support  other  elements  of  the  peti- 
tion, and  the  court,  upon  objection  of  the  de- 
fendant, having  ruled  that  no  other  evidence 
was  admissible  without  further  proof  of  the 
corporate  action,  and  counsel  for  plaintiffs  ad- 
mitting that  they  could  not  further  prove  action 
by  the  mayor  and  council  by  record,**  the  other 
evidence  was  rejected,  and  a  nonsuit  was  grant- 
ed. Held  that  in  view  of  the  evidence  already 
introduced  and  the  announcement  of  counsel  as 
to  their  desire  to  offer  further  evidence,  this 
was  error.  Counsel  for  the  plaintiffs  should 
have  been  allowed  to  introduce  his  evidence, 
competent  and  relevant  to  make  out  the  case 
alleged  by  him,  and  not  have  been  stopped  and 
a  nonsuit  granted.  Whether,  after  he  has  been 
allowed  a  full  opportunity  to  introduce  all  rel- 
evant evidence  bearing  on  the  issue,  he  will 
have  made  out  a  case,  is  a  question  which  wilt 
then  properly  arise. 

(a)  Under  the  facts  in  the  present  case,  it 
cannot  be  held  that  the  ruling  of  the  court  was 
harmless  error.  The  order  granting  a  nonsuit 
was  expressly  based  upon  the  admission  of 
counsel  for  plaintiffs  that  they  could  not  fur- 
ther prove  action  by  the  mayor  and  council  "by 
record.**     While  communications  to  and  from  a 


municipal  council  are  presumed  to  be  In  writ- 
ing until  the  contrary  is  shown,  in  a  case  of 
this  kind  the  absence  of  a  writing  is  not  con- 
clusive evidence  of  the  absence  of  action.  Ba- 
ker ▼.  Scofield,  58  Ga.  182. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  4137,  4209-4211;  Dec.  Dig. 
I  1061  ;•  Trial,  Cent  Dig.  S  868;  Dec  Dig.  § 

Error  from  Superior  Court,  Floyd  Coun- 
ty; J.  W.  Maddox,  Judge. 

Action  by  E.  R.  McWiUiams  and  others 
against  the  CUy  of  Rome.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Re- 
versed. 

Sharp  &  Sharp  and  W.  M.  Henry,  all  of 
Rome,  for  plaintiffs  in  error.  Max  Meyer- 
hardt,  of  Rome,  for  defendant  In  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(188  Qa.  618) 

ARTESIAN  LITHIA  WATER  CO  T.OEN- 
TRAL  BANK  ft  TRUST  CORPORA- 
TION. 
(Supreme  Court  of  Georgia.     Aug.  19,  1912.) 

(8vllahu0  hy  the  Court.) 

1.  Appeal  and  Ebbob  ({  692*)— Exclusion 
OF  E)v I DENCB— Review. 

Where  counsel  for  a  party  propounds  a 
question  to  a  witness  called  by  that  party,  and 
tne  court  sustains  an  objection  to  the  question, 
the  ruling  of  the  court  cannot  be  successfully 
attacked,  without  showing  what  answer  was 
expected  and  that  the  court  was  at  the  time 
advised  as  to  what  the  witness  was  expected 
to  testify. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  2905-2909;  Dec.  Dig.  { 
692.*] 

2.  Trial  (§  168*).DiBBcnNG  Vebdict. 

The  court  properly  directed  a  verdict  for 
the  plaintiff  in  the  case,  as  no  other  verdict 
than  that  directed  could  have  been  rendered  un- 
der the  evidence. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  87^380;   Dec.  Dig.  |  lOS.*] 

Error  from  Superior  Court,  Cobb  County; 
N.  A.  Morris,  Judge. 

Action  by  the  Central  Bank  A  Trust  Cor- 
poration against  the  Artesian  Lithia  Water 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

The  Central  Bank  &  Trust  Corporation 
sued  the  Artesian  Llthla  Water  Company 
upon  four  promissory  notes,  aggregating  tbe 
principal  sum  of  $300.  Each  of  these  notes 
was  signed,  "Artesian  Lithia  Water  Co. 
[Seal],  by  J.  J.  Vemer,  Sec.  &  Treas."  The 
defendant  company  filed  its  plea  and  an- 
swer, in  which  It  denied  that  the  notes  sued 
on  were  executed  by  any  authorized  agenc 
or  representative  of  tbe  defendant,  for  it  or 
on  its  behalf,  or  by  its  authority,  or  with 
its  knowledge  or  consent,  and  therefore  de- 
nied that  It  was  liable  to  the  plaintiff 
thereon. 

Upon  the  trial  the  plaintiff  proved  the  exe- 
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cution  of  the  notes  by  J.  J.  Verner.  It  prov- 
ed by  the  minutes  of  the  defendant  corpora- 
tion. That  Verner  was  its  duly  elected  sec- 
retary and  treasurer.  That  upon  its  book 
of  minutes  were  resolutions,  duly  adopted  by 
the  defendant's  board  of  directors  on  Feb- 
ruary 6,  1907,  in  which  It  was  resolved: 
"(1)  That  the  president  and  secretary  and 
treasurer  be  authorized  to  borrow  the  sum 
of  $1»000  with  which  to  open  an  agency  In 
Atlanta,  Ga.,  for  the  sale  of  water.  That 
this  money  be  expended  for  the  purchase  of 
utensils,  delivery  wagons,  etc.,  for  carrying 
on  said  business.  (2)  Resolved,  that  the  said 
J.  J.  Verner  is  appointed  for  said  position 
in  Atlanta.  (3)  Resolved,  that  the  said  J. 
J.  Verner  is  not  to  exi)end  any  sum  In  ex- 
cess of  $1,000,  and  that  no  debts  shall  be 
contracted  by  him  for  and  on  account  of 
said  company  in  excess  of  said  $1,000,  with- 
out the  consent  of  the  board  of  directors 
had  and  obtained  for  that  purpose.** 

Verner,  who  was  the  plaintifTs  witness, 
testified  in  substance  as  follows:  He  pro- 
cured the  loan  from  the  Central  Bank  & 
Trust  Corporation  as  secretary  and  treasur- 
er of  the  water  company,  under  authority  of 
the  foregoing  resolution.  He  was  at  the 
time  secretary  and  treasurer  of  the  com- 
pany, and  as  such  it  was  his  duty  to  oper- 
ate the  company,  borrow  money,  spend  mon- 
ey, and  hold  the  money.  From  1904  he  had 
actual  management  and  control  of  the  busi- 
ness of  the  company.  He  opened  the  agency 
in  Atlanta  as  provided  in  the  resolution, 
bought  material  and  fixtures,  and  opened  an 
office.  At  the  time  of  opening  the  agency 
W.  C.  Lanier  was  president  of  the  company, 
but  had  nothing  to  do  with  the  actual  man- 
agement of  the  business,  and  did  not  stay 
at  the  office  of  the  company.  No  officer  or 
stockholder  other  than  the  witness  bad  man- 
agement  of  the  business  for  about  one  year 
after  the  resolution  of  February  6,  1907, 
above  set  forth.  Under  authority  of  that 
resolution  the  company  borrowed,  on  Febru- 
ary 8,  1907,  the  sum  of  $500.  That  this  loan 
was  made  to  the  company  by  Verner  him- 
self. The  note  therefore  was  signed  by  W. 
C.  Lanier  as  president,  and  J.  J.  Verner  as 
secretary  and  treasurer,  of  the  water  com- 
pany. On  March  19,  1907,  a  loan  of  $300 
was  procured  from  the  Central  Bank  & 
Trust  Corporation,  and  the  notes  therefor, 
of  which  the  notes  sued  on  were  given  in 
renewal,  were  signed  in  the  name  of  the 
water  company  by  J.  J.  Verner  as  secretary 
and  treasurer.  Neither  Lanier  nor  any  one 
else  as  president  had  ever  signed  any  notes, 
except  the  $500  note  above  referred  to.  Ver- 
ner, when  he  signed  the  renewal  notes  sued 
on,  March  10,  1908,  was  acting  in  the  ca- 
pacity of  secretary  and  treasurer,  and  con- 
tinued to  so  act  for  three  or  four  days  there- 
after. 

W.  C.  Lanier,  who  was  a  witness  for  the 
defendant,  testified  In  part:    "That  all  he 


ever  did  with  reference  to  carrying  out  the 
resolution  for  borrowing  that  $1,000  was 
to  sign  the  one  note  for  $500;  tnat  he 
had  nothing  to  do  with  the  management 
or  conduct  of  the  business  of  the  company 
at  any  time  during  the  period  of  that  con- 
tract; that  he  had  no  active  duties  to  dis- 
charge; that  he  did  not  go  out  and  make 
contracts  for  the  company,  or  buy  supplies 
or  other  necessary  things  for  the  ompany; 
•  ♦  •  that  Verner  was  manager  of  the 
Atlanta  agency,  and  secretary  and  treasur- 
er of  the  company ;  that  there  was  no  such 
officer  as  general  manager  of  all  branches 
of  the  company's  business;  •  ♦  •  that 
Verner  had  control  of  the  springs  or  wells 
in  Cobb  county,  and  of  the  pumping  and 
shipping  of  the  water,  and  directing  the 
whole  business  of  the  company  at  Austell, 
as  well  as  what  the  company  was  undertak- 
ing to  do  at  Atlanta;  that  he  bought  wag- 
ons and  horses,  and  had  charge  of  the  busi- 
ness as  secretary  and  treasurer,  and  was 
the  only  officer  of  the  company  drawing  any 
salary,  and  the  only  man  that  had  active 
duties  to  perform." 

The  court  directed  a  verdict  for  the  plain- 
tifl:. 

Dorsey  &  Shelton  and  Hugh  M.  Dorsey, 
all  of  Atlanta,  for  plaintiff  in  error.  D.  W. 
Blair,  of  Marietta,  for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as 
above).  Under  the  facts  of  this  case  the 
court  could  not  properly  have  done  other- 
wise than  direct  the  verdict  of  which  com- 
plaint is  made.  Verner,  who  signed  the 
notes  in  the  name  of  the  defendant  company, 
was  its  secretary  and  treasurer,  and  not 
only  did  he  hold  this  office  by  a  regularly 
adopted  resolution  of  the  board  of  directors, 
but  he  also  performed  the  functions  of  a 
general  manager  for  the  company.  Under 
the  first  section  of  the  resolution  of  Febru- 
ary 6,  1907,  set  forth  in  the  statement  of 
facts,  the  president  of  the  company  and  Ver- 
ner were  authorized  to  borrow  as  much  as 
$1,000.  While  there  might  be  some  question 
as  to  whether  or  not,  in  order  to  render  a 
note  given  for  such  a  loan  valid  and  binding 
upon  the  company,  it  should  have  been  the 
joint  act  of  the  president  and  secretary  and 
treasTirer,  under  the  provisions  of  section  3 
of  the  resolution  of  the  last-mentioned  date 
there  can  be  no  doubt  that  Verner  was  au- 
thorized to  create  an  obligation  binding  up- 
on the  company  for  an  amount  not  in  excess 
of  $1,000,  and  especially  is  this  true  when 
we  consider  the  language  of  the  resolution 
in  connection  with  the  fact  of  the  broad  and 
comprehensive  duties  resting  upon  Verner, 
who  sustained  to  the  company  the  relation, 
not  only  of  secretary  and  treasurer,  but  of 
its  genera]  manager.  The  notes  sued  on 
were  executed  on  the  10th  day  of  March, 
1908,  the  very  day  on  which  Verner  ceased 
to  be  the  secretary  and  treasurer  of  the  de- 
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fendant  company;  but  there  is  not  the 
slightest  evidence  to  show  that  the  bank 
knew  of  the  termination  of  Vemer's  rela- 
tion to  the  company  at  the  time  it  accepted 
these  notes.  Besides,  these  notes  were  giv- 
en in  renewal  of  a  debt  which  had  been  cre- 
ated by  Verner,  acting  for  the  company,  at 
a  time  when  he  was  unquestionably  Its  sec- 
retary and  treasurer,  and  conducting  its 
business  as  its  general  manager.  While  it 
does  not  appear  that  the  corporate  seal  of 
the  corporation  was  attached  to  the  con- 
tract, the  burden  of  showing  authority  to  ex- 
ecute the  written  obligation  sued  upon  was 
successfully  cfirried  by  the  plaintiff. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(128  Ga.  e23) 

ADDISON  T.  EDWARDa 
(Supreme  Court  of  Georgia.    Aug.  19,  1912.) 

(Byllabu*  hy  the  Court.) 

1.  Trial   (§  194*)  —  Establishment  —  In- 
stbuctions. 

The  plaintiff  and  the  defendant  each  owned 
a  land  lot  in  Haralson  county,  one  adjoining 
the  other.  The  dividing  line  was  in  controver- 
ay.  The  plaintiff  sued  the  defendant  for  a 
strip  of  land  which  was  in  the  possession  of 
the  latter.  The  land  lots  were  intended  to  con- 
tain 40  acres  each.  It  appeared  that  within  the 
boundaries  surrounding  the  two  lots  there  were 
several  acres  more  than  80.  After  instructing 
the  jary  as  to  finding  a  disputed  Une  by  agree- 
ment, acquiescence,  marked,  trees,  etc,  the 
judge  charged:  "Now  that  is  the  rule  in  case 
you  find  that  an  acquiesced  line,  one  that  has 
been  by  acts  and  declarations  treated  by  both 
sides  as  the  dividing  line;  if  that  does  not 
settle  the  case,  and  it  comes  to  the  question  of 
being  settled  as  to  where  the  original  land  line 
is  or  should  be,  then  you  will  determine  first  as 
to  the  natural  landmarks,  and  if  no  natural 
landmarks,  then  ancient  marks,  such  as  comer, 
station,  or  marked  trees,  and  if  you  have  not 
these  in  evidence,  it  is  not  disclosed  there  are 
any  stations  or  marked  trees  to  enable  you  to 
determine  where  the  true  line  is,  then  you 
would  resort  to  courses  and  distances,  and  the 
land  would  be  divided  between  them,  showing 
an  equal  portion  on  each  side.*'  Held,  that  the 
last  part  of  this  charge  was  harmful  error. 
The  burden  was  on  the  plaintiff  to  establish 
that  he  was  entitled  to  recover  the  land  for 
which  he  sued,  or  some  definite  part  of  it.  In 
the  absence  of  higher  proof,  courses  and  dis- 
tances are  resorted  to.  Civil  Code,  §  8820. 
But  a  resort  thereto  did  not  require  the  jury, 
as  a  matter  of  law,  to  divide  the  aggregate 
amount  of  land  contained  in  the  two  lots,  so  as 
to  give  one  equal  portion  to  each  side,  regard- 
less of  any  agreement  or  acquiescence  of  the 
parties.  One  lot  may  have  contained  an  excess 
over  the  normal  amount,  and  not  the  other. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  f§  413,  439--141,  446,  454,  456-466;  Dec 
Dig.  1 194.*] 

2.  Grounds  fob  New  Trial— Reversal  Not 
Required. 

None  of  the  other  grounds  of  the  motion 
for  a  new  trial  require  a  reversal. 

Error  from  Superior  Court,  Haralson 
County;   Price  Edwards,  Judge. 


Action  by  A.  B.  Edwards  against  G.  W. 
Addison.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Robinson  &  Edwards,  of  Buchanan,  and  G. 
R.  Hut  Chens,  of  Rome,  for  plaintiff  in  error. 
Grlfilth  &  Matthews,  of  Buchanan,  for  de- 
fendant In  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(188  Ga.  6U) 

DAVENPORT  T.  RICHARDS. 

(Supreme  Court  of  Georgia.     Aug.  19,  1912.) 

(ByUabuM  ly  the  Court.) 

1.  Chattel  Mortgages  (S  290*)— Forsclo- 
8UBE— Payment  of  Attobnby's  Fees. 

Under  statutory  proceedings  for  the  fore- 
closure of  a  chattel  mortgage,  an  obligatioii 
contained  therein  to  pay  attorney's  fees  m  ad- 
dition to  principal  and  interest  cannot  be  en- 
forced. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  |  579;  Dec.  Dig.  (  290.*] 

(Additional  ByUaJ)u$  hy  Editorial  Staff. ) 

2.  Bills  and  Notes  ({534*) —Agreement 
FOR  Attorney's  Fees— *  •Return  Day." 

The  expression  ''return  day,**  as  used  in 
Cir.  Code  1910,  {  4252,  providing  that  agree- 
ments for  attorney's  fees  in  an  action  on  a 
note  are  void,  unless  the  debtor  fails  to  pay 
such  debt  on  or  before  the  return  day  of  the 
court  in 'Which  suit  is  brought,  means  the  same 
as  filing  dsvy  or  the  last  day  on  which  suits 
may  be  filed  so  as  to  be  returnable  to  the  next 
term. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |S  1946,  1947;  Dec.  Dig.  | 
534.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  p.  6205.] 

ESrror  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Action  by  C.  E.  Richards  against  H.  S. 
Davenport  Judgment  for  plaintiff  for  the 
levy  of  a  chattel  mortgage  fl.  fti.,  and  defend- 
ant filed  an  afl&davit  of  Illegality.  From  a 
judgment  overruling  the  same^  be  brings  er* 
ror.    Afilrmed,  on  conditions. 

J.  G.  Collins,  of  Gainesville,  for  plaintiff 
in  error.  H.  H.  Dean  of  Gainesville,  for 
defendant  In  error. 

BECK,  J.  To  the  levy  of  a  mortgage  fl. 
fa.  Issued  upon  the  foreclosure  of  a  chattel 
mortgage  under  the  provisions  of  the  stat- 
ute for  the  foreclosure  of  such  mortgages, 
Davenport,  the  plaintiff  in  error,  filed  an 
affidavit  of  Illegality  embracing  several 
grounds.  The  only  question  for  determina- 
tion made  in  the  record  Is  whether  or  not 
the  fi.  fa.  could  proceed  for  the  collection  of 
attorney's  fees  which  the  maker  of  the  mort^ 
gage  contracted  to  pay  In  addition  to  prin- 
cipal and  interest  Notice  by  the  mortgagee  of 
his  intention  to  foreclose  the  mortgage  for 
principal,  interest,  and  attorney's  fees  by  the 
6th  day  of  February,  1911,  was  given  10  days 


•For  other  casea  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dis.  Key-No.  Series  ft  Rep'r  Indexes 


Ga.) 


VAN  DUZEB  V.  IBVIN 


64d 


before  that  date;  and  on  that  date  the  mort- 
gage was  foreclosed  according  to  the  proTi* 
sious  of  the  statute  for  the  foreclosure  of 
chattel  mortgages,  and  the  fL  fa.  was  made 
returnable  to  the  superior  court  of  the  coun- 
ty to  be  held  on  the  third  Monday  In  July, 
19U. 

[1]  Section  4252  of  the  Civil  Code  provides 
that  "obligations  to  pay  attorney's  fees  upon 
any  note  or  other  evidence  of  indebtedness^ 
in  addition  to  the  rate  of  interest  specifled 
therein,  are  void,  and  no  court  shall  enforce 
such  agreement  to  pay  attorney's  fees,  unless 
the  debtor  shall  fail  to  pay  such  debt  on  or 
before  the  return  day  of  the  court  to  which 
suit  is  Inrought  for  the  collection  of  the  same: 
Provided,  the  holder  of  th^  obligation  sued 
upon,  his  agent,  or  attorney  notifies  the  de- 
fendant  in  writing,  ten  days  before  suit  is 
brought,  of  his  intention  to  bring  suit,  and 
also  the  term  of  the  court  to  which  suit  will 
be  brought"  Under  the  provisions  of  the 
section  quoted,  it  is  clear  that  the  obligation 
to  pay  the  attorney's  fees  was  void,  and  could 
not  be  enforced,  unless  the  debtor  faUed  to 
pay  the  debt  "on  or  before  the  return  day  of 
the  court"  in  wliich  the  proceedings  to  col- 
lect the  same  were  brought 

[2]  The  expression  "return  day,**  as  used  in 
the  statute,  means  the  same  as  filing  day,  or 
the  last  day  on  which  suits  may  be  filed  so 
as  to  be  returnable  to  the  next  term«  E^verett 
&  Son  V.  Ferst's  Sons  &  Co.,  126  Ga.  662, 
55  S.  E.  916.  In  proceedings  to  foreclose 
chattel  mortgages  under  the  statute  there  is 
no  day  which  corresponds  to  the  "return 
day,"  as  contemplated  in  section  4252;  and 
consequently  no  time  is  fixed  within  which 
it  can  be  rendered  the  duty  of  the  debtor  to 
pay  the  debt  when  given  the  notice  provided 
for  in  this  section  of  the  Code,  so  as  to  give 
validity  to  the  contract  to  pay  attorney's 
fees  stipulated  in  the  evidence  of  indebted- 
ness and  take  such  an  obligation  out  of  the 
provision  of  the  law  making  obligations  to 
pay  attorney's  fees  void. 

Two  things  are  necessary  to  negative  the 
positive  legislative  declaration  that  aii  ob- 
ligation to  pay  attorney's  fees  upon  a. note 
or  other  evidence  of  indebtedness  Is  void, 
to  wit:  Notioa  by  the  holder  of  his  intention 
to  bring  suit,  and  of  the  term  of  court  to 
which  the  suit  will  be  brought;  and  a  failure 
upon  the  part  of  the  debtor  to  pay  the  debt 
on  or  before  the  return  day.  In  the  suits 
contemplated  by  this  statute  the  law  fixes 
the  return  day  for  each  court,  and  either  be- 
fore or  on  that  day  the  debtor  may  make 
payment  of  the  debt,  and  the  obligation  to 
pay  attorney's  fees  in  addition  to  the  prin- 
cipal and  interest  is  void.  The  law  has  not 
made  any  provision  whereby  the  holder  of 
the  obligation  may  himself  fix  a  day  which 
shall  take  the  pl^ce  pf  the  return  day  con- 
templated by  the  statute,  although  he  mfght 
fix  tjuch  a  day  as  would  be  more  advantage- 


ous to  the  debtor  than  the  "return  day"  fixed 
by  the  statute.  It  may  be  that  this  is  a 
hiatus  in  the  remedial  law  for  the  enforce- 
ment of  certain  classes  of  obligations  given 
by  debtors,  but  it  is  one  the  court  cannot  fill. 
If  it  is  desirable  that  it  should  be  filled,  the 
Legislature,  and  not  the  court,  must  deal 
with  it,  and  correct  the  defect  in  the  law, 
if  it  be  one.  We  are  of  the  opinion  that  the 
court  erred  in  overruling  that  portion  of  the 
affidavit  of  illegality  by  which  the  plaintiff 
in  error  resisted  the  collection  of  the  attor- 
ney's fees. 

Inasmuch,  however,  as  the  mortgage  was 
regularly  foreclosed,  and  the  only  ground  of 
Illegality  which  can  be  sustained  was  that 
attacking  the  right  of  the  creditor  to  fore- 
close for  attorney's  fees,  it  is  ordered  that 
the  plaintiff  in  fi.  fa.  have  the  privilege  of 
writing  off  the  attorney's  fees  within  20 
days  after  the  return  of  the  remittitur ;  oth- 
erwise, that  the  Judgment  be  reversed. 

Judgment  affirmed,  with  direction.  All  the 
Justices  concur. 


(138  Oil  624) 
VAN  DUZER  T.  IRVIN. 
(Supreme  Court  of  Georgia.     Aug.  15,  1912.) 

(Syllabus  by  the  Court.) 

1.  Mandamus  (S  55*).-Bxistencb  of  Bight 
— MuwiciPiyL  Tax—Affidavit  of  Illegal- 
ity. 

Notwithstanding  the  charter  of  the  city  of 
Blberton  (Acta  1896,  p.  148)  authorizes  one 
against  whom  a  municipal  execution  is  being 
enfurced  by  levy  to  make  defense  thereto  by 
affidavit  of  illegality,  a  mandamus  will  not  be 
granted  to  compel  the  levying  officer  to  accept 
such  affidavit,  where  the  defense  therein  plead- 
ed if  insufficient  in  law. 

[Ed.  Note.-*-For  other  cases,  see  Mandanras. 
Ont.  Dig.  S8  109-112;    Dec.  Dig.  $  55.*1 

2.  Constitutional  Law  (§284*)— Municipal 
CoBPORATioNs  (§§  »57,  ^72,  976,  978*)— 
Taxation  —  Assessment  —  City  Cuastek  — 
Due  Pbocbss  of  Law. 

The  defense  alleged  in  tbe  affidavit  in  this 
case  is  insufficient  in  law. 

(a)  Section  17  of  tbe  charter  (Acts  1896,  p. 
148),  which  provides  for  the  assessment  and 
valuation  of  property  for  taxation  by  a  board 
of  assessors,  and  requires  notice  to  the  tax- 
payer  and  an  opportunity  to  be  heard,  and  that 
the  assessments  shall  be  fixed  according  to  the 
facts  developed  at  such  hearing,  if  one  is  had, 
is  not  unconstitutional  as  depriving  the  tax- 
payer of  due  process  of  law. 

(b)  This  section  of  the  .act  is  not  affected  by 
the  act  approved  August  13,  1910  (Acts  1910, 
p.  22). 

(c)  Tbe  payment  of  an  amount  based  on  tbe 
taxpayer's  valuation  of  his  property  is  no  bar 
to  the  collection  of  the  remainder  of  his  tax 
calculated  on  the  valuation  fixed  by  the  asses- 
sors. 

(d)  Tbe  aTerment  in  the  affidavit  that  the 
tax  is  levied  to  pay  in  part  certain  alleged  ille- 
gal indebtedness,  without  stating  how  much  of 
the  tax  demanded  is  for  such  alleged  illegal  in- 
debtedness, or  facts  from  which  Che  amount 
can  be  ascertained,  is  insufficient  to  form  any 
issue   between   the   municipality   and  the   tax- 


*Tor  other  cases  see  same  topic  and  section  NUMBFR  In  Dec,  Dig.  ft  Am.  Dig.  Key  J7o.  Scries  £  Rep*r  Indexes 
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pajer  as  to  his  disputed  liability  for  any  par- 
ticulnr  sum. 

fEd.  Nntp. — For  other  rnses,  see  Constitu- 
tional Law,  Cent.  Dijr.  §§  81KJ-896:  Dec.  Dig.  | 
284;*  Municipal  (VHi)ointi«»ns,  Cent.  Dig.  §g 
2015-2022,  2075.  207^^-2082,  2002-2098,  2104- 
2119;    Dec.  Dig.  g§  957,  972,  976.  978.*] 

Error  from  Superior  Court,  Elbert  County; 
D.  W.  Meadow,  Judge. 

Petition  by  I.  C.  Van  Duzer  against  W.  H. 
Irvin  for  writ  of  mandate  to  compel  defend- 
ant  to  accept  and  return  to  the  proper  court 
for  trial  an  affidavit  of  illegality  to  a  mu- 
nicipal tax  fl.  fa.  From  an  order  denying 
the  writ  and  revoking  the  restraining  order 
previously  granted,  petitioner  brings  error. 
Affirmed. 

0.  P.  Harris,  of  Elberton,  for  plaintiff  in 
error.  Worley  &  Nail,  for  defendant  in 
error. 

EVANS,  P.  J.  I.  O.  Van  Duzer  filed  his 
petition  against  W.  H.  Irvin,  chief  of  police 
of  the  city  of  Elberton,  praying  for  a  man- 
damus absolute  to  compel  t^e  defendant  to 
accept  and  return  to  the  proper  court  for 
trial  an  affidavit  of  illegality  to  a  municipal 
tax  fi.  fa.  which  the  defendant  was  seeking 
to  enforce,  and  to  enjoin  the  defendant, 
pending  the  hearing  and  determination  of 
his  petition  for  mandamus,  from  further  pro- 
ceeding witb  the  fi.  fa.  The  substance  of 
the  affidavit  of  Illegality  is  that  in  1910 
there  existed  no  law  requiring  property  own- 
ers In  the  city  of  Elberton  to  make  a 
return  of  their  property  subject  to  taxation, 
nevertheless  the  plaintiff  made  a  voluntary 
return  of  his  property  at  a  valuation  fixed 
by  himself,  which  was  alleged  to  be  just  and 
equitable,  and  he  paid  the  taxes  assessed 
on  this  sum  by  the  city  authorities;  that 
the  dty  authorities  ignored  the  valuation 
placed  upon  his  property  by  himself,  and 
assessed  the  same  at  a  larger  sum,  the  as- 
sessment being  by  the  board  of  tax  asses- 
sors by  virtue  of  section  17  of  the  charter  of 
the  city  as  contained  in  Acts  1896,  p.  153; 
and  that  the  fi.  fa.  which  Is  now  proceeding 
against  the  plaintiff  is  for  the  difference 
between  the  taxes  calculated  at  the  as- 
sessed rate  upon  the  amount  for  which  the 
plaintiff  returned  his  property  and  the  as- 
sessment placed  thereon  by  the  board  of  as- 
sessors. It  is  averred  that  his  assessment 
Is  void,  because  it  is  opposed  to  the  due  pro- 
cess clause  of  the  Constitution,  because  he 
was  not  given  an  opportunity  to  have  the 
valuation  of  his  property  submitted  to  arbi- 
tration, as  provided  by  the  act  approved 
August  13,  1910  (Acts  1910,  p.  25,  fi  5),  and 
because  several  items  of  alleged  indebted- 
ness for  the  payment  of  which  the  tax  was 
assessed  were  illegal,  and  for  the  payment 
of  which  the  city  authorities  could  not  legal- 
ly collect  taxes.  In  the  bill  of  exceptions  it 
is  stated  that  "no  evidence  was  introduced 
upon  the  trial  of  said  case,  but  the  case  was 


tried  solely  on  the  pleadings,  the  defend- 
ant's answer  being  treated  as  a  general  de- 
murrer to  the  plaintiff's  petition."  The  court 
denied  the  mandamus,  and  revoked  the  re- 
straining order  previously  granted,  and  ex- 
ception is  taken  to  this  judgment. 

[1]  If  the  statute  provides  that  a  tax- 
payer may  contest  the  validity  of  the  tax  or 
the  legality  of  the  process  to  collect  it  by 
affidavit  of  illegality  to  the  fl.  fa.,  then  the 
officer  to  whom  Is  intrusted  the  enforce- 
ment of  the  fi.  fa.  must  accept  the  illegality 
and  return  it  to  the  proper  court  for  trial. 
This  would  be  his  plain  duty,  and  for  a  re- 
fusal to  perform  It  the  writ  of  mandamns  is 
an  appropriate  remedy.  It  is  otherwise 
where  the  remedy  of  affidavit  of  illegality  is 
not  given  by  statute.  Webb  v.  Newsom,  138 
Ga.  342,  75  S.  E.  106.  Section  20  of  the  act 
incorporating  the  city  of  Elberton  (Acts  1896. 
p.  148)  is  as  follows:  '^Be  it  further  enacted 
by  the  authority  aforesaid,  that  should  an 
affidavit  of  illegality  be  filed  to  an  execution 
issued  by  the  authorities  of  said  city  (which 
may  be  done  under  the  same  rules  that  pre- 
vail in  state  courts)  or  any  property  levied 
upon  be  claimed  by  a  person  not  a  party 
to  the  execution,  said  claim  shall  be  inter- 
posed under  the  same  rules,  restrictions, 
and  regulations  that  govern  claim  cases  in 
the  courts  of  the  state,  and  such  claims 
and  illegalities  shall  be  returned  for  trial 
to  the  Justice's  court  or  notary's  court  that 
is  held  in  the  city  of  Elberton,  or  the  city 
court  or  superior  court  of  Elbert  county,  the 
one  having  jurisdiction,  as  the  case  may  be." 
It  is  contended  that  no  illegality  can  be  filed 
against  executions  issued  by  the  city  of  El- 
berton, except  and  under  the  same  rules  pre- 
vailing in  the  state  courts,  and  that  the  gen- 
eral remedy  by  illegality  exists  only  against 
executions  Issuing  on  judgments.  City  of 
Atlanta  v.  Jacobs,  125  Ga.  528,  54  S.  E. 
534.  This  construction  of  the  parenthetical 
clause  contained  in  that  section  is  entirely 
too  narrow.  The  plain  purport  of  the  en- 
tire section  Is  to  provide  for  the  contest,  by 
affidavit  of  illegality,  of  liability  under  ex- 
ecutions issued  by  the  city,  and  we  think 
it  is  broad  enough  to  include  resistance  to 
the  summary  enforcement  of  an  illegal  tax 
by  execution  as  well  as  any  other  executions. 
But  it  does  not  follow  that  the  levying  offi- 
cer, who  is  proceeding  to  enforce  a  tax  fl. 
fa.,  must  accept  and  return  to  the  proper 
court  every  so-called  affidavit  of  illegality. 
The  averments  of  the  affidavit  of  illegality 
must  distinctly  disclose  that  the  taxpayer 
either  is  not  liable  at  all,  or  if  liable  for 
any  amount,  the  extent  of  the  disputed  lia- 
bility must  be  made  to  appear. 

[2]  The  facts  set  up  by  the  plaintiff  in  his 
affidavit  of  illegality  in  this  case  were  in- 
sufficient to  form  an  Issue.  He  is  in  error 
as  to  the  validity  of  section  17  of  the  act 
as  to  the  assessment  of  property  by  asses- 
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sors.  The  act  specifically  provides  for  the 
appointment  of  tax  assessors,  who  are  to 
value  property  subject  to  taxation,  whether 
given  In  by  the  owner  or  not,  and  that  the 
taxpayer  shall  be  given  notice  of  the  assess- 
ment and  an  opportunity  to  be  heard  before 
the  assessment  shall  become  final.  He  is 
thus  given  due  process  of  law.  McWilliams 
V.  Tallapoosa,  137  Ga.  283,  73  S.  E.  510. 
He  is  also  in  error  as  to  the  applicability  of 
the  act  approved  August  13,  1910  (Acts  1010, 
p.  22).  This  act  provides  for  the  method  of 
assessing  and  collecting  taxes  where  no  ade- 
quate provision  is  made  in  the  act  author^ 
izing  the  tax,  or  In  the  general  law,  for  giv- 
ing the  taxpayer  notice  and  opportunity  to 
be  heard  as  to  the  valuation  and  taxability 
of  his  property.  This  act  is  intended  to  sup- 
plement such  tax  laws  as  provide  for  the 
assessment  of  property  where  the  taxpayer 
is  not  given  notice  and  opportunity  of  hear- 
ing, and  is  not  intended  to  apply  to  cases 
where  the  law  for  the  levy  of  the  tax  pro- 
vides for  notice  of  its  assessment.  The 
fact  that  he  has  paid  a  part  of  his  taxes  on 
the  valuation  of  his  property  is  no  reason 
why  the  city  cannot  proceed  to  collect  the 
balance,  made  upon  the  increased  valuation 
of  the  assessors. 

It  is  alleged  that  certain  Items  entering 
Into  the  budget  of  expenses  of  the  city  of 
Elberton,  and  for  which  the  tax  was  levied^ 
did  not  constitute  a  legal  indebtedness  of 
the  city.  The  affidavit  does  not  undertake  to 
say  that  the  amount  of  the  fi.  fa.  represents 
his  part  of  that  indebtedness,  nor  do  the 
averments  of  the  affidavit  furnish  any  data 
as  to  what  his  proportionate  part  of  the  al- 
leged illegal  indebtedness  would  be.  Indeed, 
no  effort  is  made  to  do  this.  If  municipal 
authorities  include  in  a  tax  levy  items  of 
expense  for  the  payment  of  which  no  tax 
can  be  legally  levied,  a  taxpayer  in  his  own 
behalf,  as  well  as  for  other  taxpayers,  may 
enjoin  the  levy  of  the  tax  until  purged  of 
its  illegality.  But  when  the  municipal  char- 
ter provides  for  a  defense  by  affidavit  of 
illegality  against  the  enforcement  of  a  fi.  fa. 
for  a  particular  amount,  and  the  taxpayer 
does  not  attack  the  legality  of  the  entire 
levy,  but  only  a  certain  amount  thereof,  in 
order  to  make  the  remedy  available,  he 
must  directly  state,  or  allege  facts  from 
which  it  may  be  inferred,  the  exact  amount 
of  the  illegal  tax  which  the  municipality  is 
undertaking  to  collect  Otherwise,  no  issue 
can  be  joined  as  to  the  proper  amount  due 
by  the  taxpayer.  For  the  sake  of  the  ar- 
gument, let  us  admit  that  some  or  all  of  the 
items  were  debts  which  could  not  be  legally 
collected,  and  that  the  complaining  taxpay- 
er's share  of  them  was  but  a  trifle  as  com- 
pared with  the  execution  levied  against  him. 
If  he  really  owed  a  part  of  the  taxes  for 
which  the  execution  issued,  it  would  be  his 
duty  under  the  general  law  (Civil  Code,  S 
6287)  to  pay  that  which  is  due,  in  order  to 


contest  that  which  Is  not  due.  If  It  is  im- 
practicable to  do  this,  a  taxpayer  in  such 
case  may  proceed  in  equity  to  restrain  the 
municipality  from  paying  the  illegal  debts, 
or  from  assessing  any  taxes  to  pay  the  same. 

The  affidavit  of  illegality  being  insufficient 
in  law  to  raise  any  issue,  the  sheriff  proper- 
ly refused  to  accept  the  same,  and  there 
was  no  error  in  refusing  the  mandamus  ab- 
solute 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


ass  Ga.  «21) 

DOBBS  V.   McCLURB. 
(Supreme  Cjouit  of  Georgia.     Aug.  19,  1912.) 

(Syllalus  hy  the  Court,) 

DlBECTING  VEBDIC5T. 

Irrespective  of  those  portions  of  the  evi- 
dence the  admission  of  which  constitutes  the 
grounds  of  the  special  assignments  of  error,  a 
verdict  in  favor  of  the  defendant  was  demand- 
ed by  the  other  evidence  in  the  case,  and  the 
court  did  not  err  in  directing  the  jury  to  find 
such  a  verdict. 

Error  from  Superior  Court,  Cherokee  Cbun- 
ty;  N.  A.  Morris,  Judge. 

Action  by  G.  F.  Dobb8»  adndnistrator, 
against  OlUe  McClure.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

J.  P.  Brooke,  of  Alpharetta,  D.  W.  Blair, 
of  Marietta,  and  Thos.  EL  Latimer,  of  Wood- 
stock, for  plaintiff  in  error.  P.  P.  Du  Pre 
and  G.  I.  Teasley,  both  of  Canton,  and  J.  Z. 
Foster,  of  Marietta,  for  defendant  In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(138  Ga.  624> 
POWERS  V.  STATES. 
(Supreme  Court  of  Georgia.     Aug.   19,  1912.) 

(SyUabuB  hy  the  Court.) 

I.    SUFFICIENCT  OF  EVIDENCE. 

The  evidence,  though  in  some  respects  un- 
satisfactory, was  sufficient  to  authorize  a  con- 
viction. 

2.  CanaNAL   Law    (S   406*)— Bvidbnci>— Ad* 

MISSIONS. 

On  the  trial  of  a  father,  charged  with  rape 
of  his  daughter,  letters  from  the  accused  to  the 
daughter,  written  while  incarcerated  on  that 
charge,  stating  that  his  freedom  depended  on  her 
action,  and  pleading  for  the  withdrawal  of  the 
charge  against  him,  and  which  contained  no 
protestation  of  innocence  or  denial  of  the 
charge,  tended  to  corroborate  the  testimony  of 
the  daughter,  and  were  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  785,  804-027;  Dec.  Dig.  | 
406.*] 

3.  Cbiminal  Law  (S  1169*)— Writ  or  Erbob 
—Review— Harmless  Erbob. 

The  circumstances  attending  the  arrest  of 
the  accused,  viz..  that  he  resisted  arrest  until 
informed  that  the  officer  had  a  warrant  for 
him,  when  he  submitted  without  further  resist- 
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ance,  though  Inadmissible  In  evidence,  were  not 
prejudicial  to  the  defendant 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  3187-^143;  Dec.  Dig.  { 
1169.*] 

4.  Cbixiital  Law  (|  770*)— TbiaI/— Instbuo- 
ti0n8  ignobinq  issues. 

"It  is  no  valid  ground  of  criticism  upon  a 
charge,  correct  and  proper  in  Itself,  that  it  fails 
to  state  some  other  rule  or  principle  of  law 
pertinent  to  the  issues  of  the  case.'^  Jackson 
V.   State,  134  Ga.  473,  68  S.   E.   71. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1806;   Dec.  Dig.  S  770.*] 

5.  Cbihinal  Law  (§  022*)— Tbial— Instbuo- 
TIONS— Necessity  fob  Request. 

In  the  absence  of  a  written  request,  though 
it  may  be  proper  to  give  a  cautionary  instruc- 
tion in  an  appropriate  case,  an  omission  to  do 
so  is  not  ground  for  a  new  trial.  Johnson  v. 
State,  128  Ga.  102,  57  S.  Bi  353. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2210-2218;  Dec.  Dig.  S 
922.«] 

Hill,  J.,  dissenting. 

Error  from  Superior  Court,  Morgan  Coun- 
ty;  Jas,  B.  Park,  Judge. 

Ed  Powers  was  convicted  of  rape,  and 
brings  error.     Affirmed. 

Rogers  &  Knox,  of  Covington,  for  i^ain- 
tiff  in  error.  Joseph  E.  Pottle,  Sol.  Gen.,  of 
Mllledgeville,  and  T.  &  Felder,  Atty.  Gen., 
for  the  State. 


'  BVAN8,  P.  J.    Judgment  affirmed.    All  the 
Justices  concur,  except  HILL,  J.,  dissenting. 


(138  Oa.  571) 

SUBUBBAN  REAI/TY  CO.  et  al.  ▼.  EOLDER. 

(Supreme  Court  of  Georgia.     Aug.  17,  1912.) 

(SyUahns  by  the  Court.) 

New  Trial  (§  72*)— Grounds— Vkbdicjt  Con- 
trary TO  Evidence. 

The  only  assignment  of  error  being  that 
"the  verdict  is  contrary  to  evidence  and  with- 
out evidence  to  support  it."  "is  decidedly  and 
strongly  against  tlie  weight  of  the  evidence." 
and  "is  contrarv  to  law  and  the  principles  of 
justice  and  equity,**  and  the  record  disclosing 
that  there  is  evidence  sufficient  to  sustain  the 
verdict,  the  court  did  not  err  in  refusing  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  $S  14^148;    Dec  Dig.  f  72.»] 


Error  from  Superior  Court,  Pulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  between  the  Suburban  Realty  Com- 
pany and  others  and  L.  J.  Elder.  From  the 
judgment,  the  Suburban  Realty  Company 
ai^d  others  bring  error.    Affirmed. 

W.  O.  Wilson,  of  Atlanta,  for  plaintiffs  in 
error.  Samuel  D.  Hewlett,  of  Atlanta,  for 
defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(Ug  Oa.  68S) 

LTNAH  T.  CITIZENS'  ft  SOUTHERN 
BANK  et  al. 

(Supreme  Court  of  Georgia.     Aug.  17»  1912.) 

(SyUahu$  by  the  Court.) 

Appeal  and  Error  (§  681*)— Nkw  Trial  (| 
18*)— Record  —  Questions  Presented  foe 
Rbvibw^Rttlinos  on  Pleadings. 

The  bill  of  exceptions  complains:  (a)  That 
the  court  refused  to  allow  an  amendment  offered 
by  the  plaintiff  In  error  to  his  answer;  and 
(b)  that  the  court  oyerruled  his  motion  for  a 
new  trial.  Neither  in  the  bill  of  exceptions, 
by  exhibit  or  otherwise,  nor  in  tibe  exceptions 
pendente  lite  to  the  ruling  disallowing  the 
amendment,  was  the  amendment  set  forth  in 
form  or  substance.  It  was  brought  up  as  a 
part  of  the  record,  having  been  previously  filed 
in  the  office  of  the -clerk  without  any  order  by 
the  judge  allowing  it  filed.  The  only  ground 
of  the  motion  for  new  trial  was  that  "the  court 
erred  in  refusing  to  allow  defendant's  amend- 
ment to  his  answer,  setting  up  an  offset  against 
plaintiff*s  claim  against  defendant"    HM: 

(a)  The  exception  to  the  disallowance  of  the 
amendment  cannot  be  considered.  Richards  v. 
Shields,  this  day  decided. 

(b)  The  refusal  to  allow  the  amendment  fur- 
nishes no  ground  for  a  motion  for  a  new  triaL 
Lee  V.  McCarty.  132  Ga.  698,  64  S.  EI  997. 
Hence  the  record  fails  to  present  any  question 
for  decision,  and  the  judgment  of  the  trial 
court  will  stand. 

[Ekl.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fj  2883,  2884 ;  Dec.  Dig.  ^ 
681  ;•    New  Trial,  Cent  Dig.  S(  24-29;    Dec 

Ulg.  f  ia»] 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  W.  G.  Charlton,  Judge. 

Action  by  the  Citizens'  &  Southern  Bank 
and  others  against  S.  H.  Lynah.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

W.  R.  Hewlett,  of  Savannah,  for  plaintiff 
in  error.  Anderson,  Cann  &  Cann,  and 
Adams  &  Adams,  all  of  Savannah,  for  de- 
fendants in  error. 

ATKINSON,  J.  Affirmed.  All  the  Job- 
tices  concur. 


aas  Ga.  589) 

COBB  REAL  E>STATB  CO.  et  aL  v. 

HOLMES. 

(Supreme  Court  of  Georgia.     Aug.  19,  1912.) 

(SyllahuM  hy  the  Court.) 

Reformation  of  iNSTBtTUKzvTs  (|  21*)— Dked 

—Fraud. 

The  petition  did  not  set  forth  a  cause  of 
action,  and  the  judge  erred  in  refusing  to  dls- 
misB  it  on  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  I  80;  Dec  Dig.  I 
21.*) 

Error  from  Superior  Court,  Colquitt  Coan- 
ty;  W.  E.  Thomas,  Judge. 

Action  by  James  Holmes  against  the  Cobb 
Real  Estate  Company  and  others.  Judgment 
for  plalntifT,  and  defendants  bring  error.  Re- 
versed. 
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Shipp  &  Kline  and  L.  L.  Moore,  all  of 
Moultrie,  for  plaintiffs  In  error.  E.  K.  Wil- 
cox, of  Valdosta,  and  T.  H.  Parker,  of  Moul- 
trie, for  defendant  in  error. 

ATKINSON,  J.  James  Holmes  brought 
an  action  against  the  Cobb  Realty  Company, 
a  corporation,  and  two  named  individuals,  to 
recover  a  described  parcel  of  land,  mesne 
profits,  and  damages  for  trespass  on  the 
land,  and  for  injunction  against  further 
trespass.  It  appeared  from  the  petition  that 
the  defendant  corporation  claimed  the  land 
sued  for  under  a  conveyance  from  the  plain- 
tiff. The  petition  was  amended  by  allega- 
tions that  the  conveyance  from  the  plaintiff 
to  the  defoidant  corporation  was  made  to 
embrace  the  land  sued  for,  by  fraud  prac- 
ticed upon  the  plaintiff,  and  there  was  a 
prayer  for  the  reformation  of  the  convey- 
ance. The  substance  of  the  allegations  as 
to  such  fraud  was:  Plaintiff  sold  to  Ay  cock 
certain  described  land,  and  executed  to  him 
a  bond  for  title,  in  which  the  land  sold  was 
described  as  in  effect  all  of  a  certain  lot  ex- 
cept described  portions  thereof  belonging  to 
the  other  parties.  The  bond  contained  a 
stipulation  that  the  land  sold  should  be  sub- 
sequently surveyed  by  a  competent  surveyor, 
and  that  when  so  surveyed  Aycock  should 
pay  to  plaintiff  a  given  sum  cash  and  exe- 
cute his  notes,  to  mature  at  stated  times,  tor 
the  balance  of  the  purchase  price,  the  sum 
of!  the  notes  to  be  determined  by  the  num- 
ber of  acres  It  should  be  found  by  the  survey 
that  the  tract  contained,  and  at  a  stated 
price  per  acre.  A  part  of  the  land  was  aft- 
erwards surveyed  and  subdivided  into  town 
lots  by  agreement  of  plaintiff  and  Aycock, 
and  the  boundaries  of  the  same  marked  and 
agreed  upon  between  them,  and  the  plat 
made  by  the  surveyor  filed  and  recorded  in 
the  office  of  the  clerk  of  the  superior  court 
of  the  county  where  the  land  was  situated. 
Aycock  made  the  cash  payment  After  this 
the  Cobb  Realty  Company  was  incorporated, 
and  Aycock  became  a  large  stockholder  there- 
in and  its  president.  He  then  informed  the 
plaintiff  that  he  had  transferred  the  bond 
for  title  to  the  Cobb  Realty  Company,  which 
was  ready  to  pay  the  balance  of  the  purchase 
price  of  that  part  of  thei  land  which  had 
been  surveyed  and  platted,  and  requested  the 
plaintiff  to  convey  such  land  to  the  corpora- 
tion. Plaintiff  expressed  his  willingness  to 
do  so,  and  found  that  Aycock  had  a  deed 
already  prepared  for  him  to  sign.  Before 
signing  the  deed  the  plaintiff  inquired  of  Ay- 
cock if  the  land  described  in  the  deed  pre- 
pared at  Aycock's  instance  described  the  land 
in  accordance  with  the  survey  that  he  and 
Aycock  had  the  surveyor  to  make,  and  a 
plat  of  which  survey  had  been  recorded,  as 
stated.  Aycock  replied  in  the  affirmative, 
and  thereupon  the  plaintiff,  having  confidence 
in  Aycock,  and  relying  upon  his  representation 
that  the  deed  he  presented  to  plaintiff  de- 


scribed the  land  in  accordance  with  such 
survey  and  plat,  executed  the  same  to  the 
Cobb  Realty  Company  and  delivered  it  to 
Aycock  as  president  of  the  company.  Sub- 
sequently the  plaintiff  discovered  that  Ay- 
cock had  practiced  a  fraud  upon  him,  in 
that  Aycock  had  had  another  and  different 
survey  and  plat  of  the  land  made  without 
the  knowledge  or  consent  of  plaintiff,  which 
last  survey  and  plat  embraced  the  land  sued 
for;  whereas  the  first  survey  and  plat  wliich 
had  been  agreed  uiMn  between  them  did  not 
embrace  the  land  sued  for.  The  plaintiff 
could  read  and  write,  but  had  no  knowledge 
of  surveying,  and  was  unable  to  ascertain, 
from  the  description  of  the  land  in  the  deed 
presented  to  him  by  Aycock,  whether  it  dif- 
fered from  the  plat  of  the  survey  which  was 
first  made  of  the  land  sold  to  Aycock,  and 
which  had  been  agreed  to  between  them. 

An  examination  of  the  bond  for  title  given 
by  the  plaintiff  to  Aycock  discloses  the  fact 
that  the  description  of  the  land  covers  all 
the  land  described  and  conveyed  by  plain- 
tiff to  the  Cobb  Realty  Company;  and,  this 
being  true,  we  are  unable  to  understand  how 
the  plaintiff  had  been  defrauded,  even  though 
there  may  have  been  a  material  variance  be- 
tween the  two  surveys.  The  plaintiff  has  con- 
veyed to  the  defendant  company  no  more  land 
than  he  was  legally  bound  to  convey  under 
his  bond.  This  conveyance,  being  only  to 
that  part  of  the  land  described  in  the  bond 
for  title  which  was  surveyed,  does  not  satis- 
fy the  bond.  The  defendant  corporation,  to 
whom  the  bond  for  title  was  assigned,  is  still 
entitled,  upon  payment  of  the  agreed  price 
per  acre,  to  have  the  plaintiff  convey  the 
balance  of  the  land  described  in  the  bond  for 
title.  There  is  no  allegation  that  the  acre- 
age covered  by  the  new  plat  was  misstated, 
and  thereby  that  the  defendant  procured  a 
deed  covering  more  acres  than  was  paid  for. 
But  the  allegation  Is  that  it  embraced  the 
land  sued  for,  which  was  land  which  the 
plaintiff  had  never  agreed  to  sell,  either  to 
defendant  corporation  or  to  any  one  else. 
This  allegation,  however,  is  not  borne  out 
by  the  bond  for  title,  which  controls;  it  ap- 
pearing from  that  instrument  that  the  plain- 
tiff intended  to  sell  all  the  land  in  the  spec- 
ified original  land  lot  which  lay  west  of 
the  Georgia  Northern  Railroad,  except  the 
three  described  lots  which  were  recited  as 
being  owned  by  other  persons,  thus  showing 
an  intention  to  sell  all  of  that  lot  which  he 
owned  we£4;  of  the  said  railroad,  reserving 
to  himself  none  of  it  The  land  in  dispute 
was  some  of  the  land  which  lay  west  of  the 
railroad,  and  consequently  the  defendant, 
upon  payment  of  the  purchase  price,  was  en- 
titled to  a  deed ;  and  It  makes  no  difference 
that  it  might  or  might  not  have  been  in- 
cluded in  the  survey  of  the  town  lots.  As 
there  was  no  ground  alleged  for, reforming 
the  deed,  and  the  deed  concluded  the  plain- 
tiff as  to  his  right  to  recover  the  land,  the 
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judge  erred  in  refusing  to  dismiss  the  peti- 
tion on  general  demurrer. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(138  Oa.  624) 

CODY  V.  KINSEY. 
(Supreme  Court  of  Georgia.    Aug.  19,  1912.) 

(Syllabus  by  iJ^e  Court,) 

Appbai«  and    Ebrob    (I    1094*)  —  Review — 
Questions  or  Fact. 

This  being  a  contest  over  the  possession  of 
a  child  between  the  grandmother  and  the  fa- 
ther, and  the  evidence  being  sufficient  to  au- 
thorize a  conclusion  that  the  father,  upon  the 
death  of  the  child's  mother,  and  when  the  child 
was  but  a  few  months  old,  gave  the  child  to  the 
grandmother  to  rear,  the  judgment  of  the  su- 
perior court,  affirming  the  judgment  of  the  or- 
dinary, awarding  the  custody  of  the  child  to 
the  grandmother,  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4322-4352;  Dec.  Dig.  | 
1094.*] 

Error  from  Superior  Court,  Warren  Coun- 
ty;  B.  F.  Walker,  Judge. 

Action  by  Roney  Cody  against  Louisa  Kin- 
sey.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

L.  D.  McGregor,  of  Warrenton,  for  plain- 
tiff in  error.  M.  L.  Felts,  of  Warrenfon,  for 
defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


aSB  Oa.  604) 

SEABOARD  AIR  LINE  RY.  ▼.  SOUTHERN 

FLOUR  &   GRAIN  CO. 
(Supreme  Court  of  Georgia.     Aug.  19,  1912.) 

(8yUdbu8  hy  the  Court.) 

Carbiebs   (§   197*)  —  Cabriaqe   op   Goods  « 
CHAROE&--C0NNECTIN0  Cabriebs. 

When  an  owner  delivers  goods  to  a  carrier 
for  transportation  to  a  destination  beyond  its 
line,  and  for  that  purpose  to  be  delivered  by  it 
to  a  connecting  earner  in  order  to  continue 
the  transportation,  or  where  it  becomes  neces- 
sary for  that  purpose  to  make  successive  de- 
liveries from  one  to  another  upon  a  continu- 
ous line  or  succession  of  carriers,  the  first 
and  each  succeeding  carrier,  if  each  conducts 
business  independently  of  the  others,  becomes 
the  agent  of  the  owner  to  make  delivery  of  the 
goods  to  the  next  carrier;  and  if  in  such  case 
the  initial  carrier  gives  to  the  owner  a  bill  of 
lading  by  the  terms  of  which  the  goods  are  to 
be  delivered  at  the  terminus  of  its  line  to  a 
named  connecting  carrier,  to  be  transported 
over  the  latter's  line  and  certain  other  desig- 
nated lines  to  destination,  and  by  the  fault  or 
negligence  of  the  initial  carrier  the  goods  are 
transported  to  destination  over  other  lines  than 
those  named  in  the  bill  of  lading,  the  final  car- 
rier has  the  right  to  pay  the  charges  for  freight, 
if  within  the  ordinary  rates  and  apparently 
regular,  of  the  prior  connecting  carriers  over 
whose  lines  the  goods  were  transported,  and 
to  hold  the  goods  tor  reimbursement,  as  well  as 
for  its  own  share  of  the  freight  earned  arid  for 
demurrage  due  it,  provided  the  final  carrier  had 
no  knowledge  or  notice  of  the  agreement  be- 
tween the  owner  and  the  initial  carrier,  em- 


bodied in  the  bill  of  lading,  as  to  a  dllFerent  rout- 
ing of  the  goods.  Bird  v.  Georgia  R.,  72  Ga. 
655;  Georgia  R.  Co.  v.  Murrah,  85  Ga.  343,  11 
S.  E.  779,  and  authorities  cited;  Goodin  v. 
Southern  Railway  Co.,  125  Ga.  630,  634,  54  S. 
E.  720.  6  L.  R.  A.  (N.  ST  1054,  5  Ann.  Cas. 
573;  Seaboard  Air  Line  Ry.  v.  Friedman,  128 
Ga.  316,  318,  57  S.  E.  778;  1  Hutch,  Car.  (3d 
Ed.)  §1  139;  4  Elliott  on  Railroads  (2d  Ed.) 
§  1451;  5  A.  &  E.  Enc.  Law  (2d  Ed.)  406,  408; 
11  Notes  to  American  Decisions,  747,  annota- 
tions to  Briggs  V.  Boston  &  L.  R.  Co.,  6  Allen 
(MassL)  246,  83  Am.  Dec.  626. 

(a)  The  final  carrier  and  the  next  preceding 
connecting  carrier  would  be  none  the  less  in- 
dependent carriers  merely  because  the  settle- 
ment of  the  proportionate  freight  charges  due 
each  of  them,  according  to  regular  published 
rates  for  goods  carried  over  both  lines,  was 
made  by  their  respective  auditors  at  stated  in- 
tervals, instead  of  such  charges  being  paid  at 
the  junctional  point  by  the  receiving  line  to  the 
delivering  line. 

(b)  Applying  the  law  as  above  announced  to 
the  facts  of  this  case,  the  trial  judge  erred  fn 
directing  a  verdict  for  the  plaintiff  in  an  action 
of  trover  and  bail,  brought  by  the  owner  of 
goods  against  the  final  carrier,  and  in  over- 
ruling the  motion  for  new  trial  made  by  the 
defendant 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §{  891-900;   Dec  Dig.  1 197.*] 

E^rror  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  the  Southern  Floor  &  Grain 
Company  against  the  Seaboard  Air  Line 
Railway.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

Brown  &  Randolph  and  Hugh  M.  Scott,  all 
of  Atlanta,  for  plaintiff  in  error.  Walter 
McElreath,  of  Atlanta,  for  defendant  in  er- 
ror. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 

LUMPKIN  and  ATKINSON,  JJ.,  concur, 
because  in  their  opinion  the  case  is  con- 
trolled by  the  decision  in  Bird  y.  Georgia  R., 
72  Ga.  655. 


a38  Qa.  673) 
WILDER  V.  WILDER. 

(Supreme  Court  of  Georgia.     Aug.  17,  1912.) 

(Syllabus  by  the  Court.) 

1.  Tbusts  (8  35*)  — Implied  Tbusts  — Pay- 
ment   OF   CONSIDEBATION    FOB    CONVEYANCE 

TO  Another. 

If  a  mother  buys  lands  with  her  own  funds, 
and  causes  the  title  to  be  made  to  her  son 
tinder  an  understanding  and  agreement  that 
the  property  is  to  be  hers,  and  that  the  son 
will  make  to  her  such  conveyance  as  she  may 
require,  a  trust  in  favor  of  the  mother  will  be 
implied. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Crnt. 
Dig.  S8  45-50;  Dec.  Dig.  (  35.*] 

2.  Trusts    (§   43*)  — Express   Trusts  — Re- 
quirement OF  Writing. 

Under  our  statute  an  express  trust  must 
be  created  or  declared  in  writing.  Therefore, 
where  three  persons  joined  in  the  purchase  of 
a  tract  of  land,  and  title  was  made  to  one  of 
them,  parol  evidence  is  inadmissible  to  show 
that  it  was  the  agreement  that  one  of  the  otb- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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ers  was  to  have  the  complete  title,  and  that  the 
grantee  and  the  other  purchaser  were  only  to 
have. a  home  on  the  land  until  the  happening 
of  a  specified  contingency. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent 
Dig.  §§  62-65;   Dec.  Dig.  §  43.*] 

3.  Pleading  (§  98*)— Demubbeb— Gbounds. 

The  petition  charged  that  the  defendant 
pretended  to  chiim  the  land  sought  to  be  recov-. 
ered  under  an  alleged  will  of  the  plaintiff's  in- 
testate, which  had  never  been  probated,  and 
prayed  its  cancellation.  The  defendant  in  her 
answer  denied  that  she  claimed  under  the  will, 
but  set  out  the  alleged  will  in  extenso.  The 
plaintiff  specifically  demurred  to  so  much  of 
the  answer  as  set  forth  the  will  on  the  ground 
of  irrelevancy.  Held  that,  though  the  will  may 
not  be  relevant  to  the  real  issue  in  the  case, 
yet,  as  the  plaintiff  in  her  petition  called  on 
the  defendant  to  produce  thiis  instrument  and 

grayed  its  cancellation,  the  averments  respect- 
ig  it  are  responsive  to  the  plaintiff's  own  al- 
legations and  prayer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i§  200,  201;  Dec.  Dig.  S  98.*] 

4.  Plbadzno   (S  98'*)— An£wsb— Rbsponbivk* 

NSSS. 

The  defendant  also  averred  that  the  plain- 
tiffs intestate  died  shortly  after  his  marriage, 
and  that  in  ignorance  of  the  fact  that  a  child 
would  be  bom  to  his  widow,  she  entered  into 
an  agreement  with  her  respecting  the  disposi- 
tion of  her  husband's  property.  This  matter  is 
irrelevant,  because  the  defendant  claimed  no 
right  or  benefit  under  the  agreement,  and  be- 
cause any  arrangement  between  the  plaintiff 
as  an  individual  and  one  of  the  defendants 
would  not  estop  the  former  in  her  representa- 
tive capacity. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  iS  200,  201;  Dec.  Dig.  (  98.*1 

5.  Pleading  (S  194*)— Demubbbii— Gbounds— 
Mattebs  of  inducement. 

There  were  some  special  grounds  of  de- 
murrer relating  to  the  relevancy  of  certain 
averments  in  the  answer;  but,  as  they  may 
properly  be  considered  as  matters  of  induce- 
ment to  the  materia]  averments  of  the  defense, 
there  was  no  error  in  overruling  these  grounds. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  444-446,  44&-452;  Dec.  Dig.  { 
194.*] 

6.  Witnesses  (§  160*)— Competency— Tbans- 
AcnoNs  with  Pebsons  Singe  Deceased. 

In  a  suit  instituted  by  an  administrator,  a 
defendant  is  an  incompetent  witness  to  testify 
in  his  own  favor  concerning  transactions  and 
communications  with  the  deceased  person, 
whether  such  transactions  or  communications 
were  had  by  such  deceased  person  with  the 
party  testifying  or  with  any  other  person. 
Acts  1900.  p.   57. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  (§  696,  697;  Dec.  Dig.  §  160.*] 

7.  Instbuctionb— Pabol  Tbust. 

Some  of  the  excerpts  from  the  charge  were 
constructed  to  fit  the  allegations  of  the  an- 
swer setting  up  a  parol  express  trust,  and  for 
that  reason  were  erroneous. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  L.  Bell,  Judge. 

Action  by  Mrs.  D.  N.  Wilder,  as  admin- 
istratrix, against  Mrs.  F.  E.  Wilder  and  an- 
other. Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

A.  H.  Davis,  of  Atlanta,  for  plaintiff  in 
error.  Dorsey,  Brewster,  Howell  &  Hey- 
man,  for  defendants  in  error. 


EVANS,  P.  J.  Mrs.  Dovle  N.  Wilder,  as 
administratrix  of  her  deceased  husband, 
brought  an  action  against  Mrs.  F.  E.  Wild- 
er, the  mother  of  the  plaintiff's  intestate, 
to  recover  certain  realty.  It  was  alleged 
that  the  legal  title  to  the  property  was  in 
the  plaintiff's  intestate,  but  that  the  defend- 
ant claimed  title  under  an  alleged  will  of 
the  plaintiff's  intestate,  which  had  never 
been  probated,  and  was  void  because  of  the 
birth  of  a  child  after  its  alleged  execution, 
there  being  no  provision  in  the  will  in  con- 
templation of  such  an  event  Petitioner 
prayed  for  the  cancellation  of  the  will  and 
a  recovery  of  the  property.  The  defendant 
in  her  answer  admitted  that  the  legal  title 
was  in  the  plaintiff's  intestate,  but  averred 
that  the  equitable  title  was  in  her,  firstly, 
because  the  property  was  purchased  with 
her  own  funds  and  the  legal  title  was  taken 
in  the  name  of  her  son,  under  an  under- 
standing and  agreement  that  the  property 
was  always  to  be  hers,  and  that  the  son 
should  make  to  her  such  conveyance  as  she 
might  require ;  and,  secondly,  that  the  prop- 
erty was  purchased  with  the  Joint  accumu- 
lations of  the  savings  of  herself,  her  sister, 
and  her  son,  and  the  title  was  taken  to  the 
son  under  an  agreement  that  the  property 
was  to  be  hers,  charged  with  the  right  of 
the  son  and  sister  to  live  in  the  house  so 
long  as  defendant  occupied  it  as  a  .  home. 
The  sister  of  the  defendant  was  made  a  par- 
ty to  the  suit,  and  adopted  the  defendant's 
answer  as  her  own.  The  trial  resulted  in 
a  verdict  for  the  defendants,  and  a  new  trial 
was  refused. 

[1]  1.  The  plaintiff's  demurrer  challenged 
the  sufficiency  of  the  defendant's  allegations 
to  raise  an  implied  or  resulting  trust.  Ex- 
press trusts  are  those  created  by  agreement 
of  the  parties;  Implied  trusts  are  such  as 
are  inferred  by  law  from  the  nature  of  the 
transaction  or  the  conduct  of  the  parties. 
Civil  Code,  §  3732.  Implied  trusts  are  some- 
times called  resulting  trusts.  Civil  Code,  % 
3739,  enumerates  the  following  instances  of 
circumstances  where  a  trust  will  be  implied: 
"1.  Whenever  the  legal  title  is  in  one  per- 
son, but  the  beneficial  interest,  either  from 
the  payment  of  the  purchase  money  or  other 
circumstances,  is  either  wholly  or  partially 
in  another.  2.  Where,  from  any  fraud,  one 
person  obtains  the  title  to  property  which 
rightly  belongs  to  another.  3.  Where,  from 
the  nature  of  th^  transaction,  it  is  manifest 
that  it  was  the  intention  of  the  parties  that 
the  person  taking  the  legal  title  shall  have 
no  beneficial  Interest,  4.  Where  a  trust  is 
expressly  created,  but  no  uses  are  declared, 
or  are  ineffectually  declared,  or  extend  only 
to  a  part  of  the  estate,  or  fail  from  any 
cause,  a  resulting  trust  Is  Implied  for  the 
benefit  of  the  grantor,  or  testator,  or  his 
heirs."  The  answer  sets  up  that  the  money 
of  the  defendant,  acquired  from  her  earn- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  ladezes 
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iBgs  and  from  gifts  of  ber  lister  and  son, 
was  used  in  the  purchase  of  the  land,  and 
that,  though  she  caused  the  legal  title  to  be 
taken  in  the  name  of  the  son,  she  was  actu- 
ated to  this  course  because  she  was  a  wid- 
ow, and  regarded  her  son  as  the  man  of  the 
house,  but  that  it  was  the  common  under- 
standing and  agreement  of  all  parties  con- 
cerned that  she  was  to  be  the  real  owner, 
and  that  the  son  should  make  her  a  convey- 
ance whenever  required  by  her.  As  between 
parent  and  child,  payment  of  the  purchase 
money  by  one  and  causing  the  conveyance 
to  be  made  to  another  will  be  presumed  to 
be  a  gift;  but  a  resulting  trust  in  favor  of 
the  one  paying  the  money  may  be  shown  and 
the  presumption  rebutted.  Civil  Code,  § 
3740.  If  the  mother  bought  the  property 
with  her  own  money  and  took  the  title  in 
the  name  of  her  son,  and  nothing  else  ap- 
peared, then  the  transaction  would  be  a  gift 
But  if  the  title  was  taken  in  the  name  of 
the  son  under  circumstances  Indicating  that 
no  gift  was  Intended,  and  that  the  mother 
was  to  continue  to  be  the  owner  of  the  prop- 
erty notwithstanding  the  legal  title  was  put 
in  the  son,  as  between  them  a  trust  would 
result  to  the  mother.    Dyer  ▼.  Dyer,  1  Lead. 


Cases  In  Bq[.  314;  Cottle  t.  Harrold,  72  Ga. 
830 ;  8  Pom.  Eq.  Jar.  |S  1037,  1038.  In  such 
cases  the  court  may  hear  parol  evidence  of 
the  nature  of  the  transaction  or  the  circum- 
stances or  conduct  of  the  parties  either  to 
imply  or  rebut  the  trust    Civil  Code,  {  3741. 

[2]  2.  But  the  other  defense  stands  on  an 
entirely  different  footing.  In  the  latter  the 
defendant  undertakes  to  ingraft  a  parol 
trust  on  a  deed.  The  essence  of  the  aver- 
ment is  that  the  property  was  bought  with 
money  belonging  to  the  defendant,  her  sis- 
ter, and  her  son,  and  that  title  was  made 
to  the  latter  under  an  express  agreement 
that  the  property  was  to  be  held  for  the  de- 
fendant, subject  to  the  right  of  the  sister 
and  the  son  to  live  in  the  house  as  long  as 
the  defendant  occupied  it  as  a  home.  This 
is  an  express  trust,  resting  upon  the  agree- 
ment of  the  parties,  and  must  be  created  or 
declared  in  writing.  Civil  Code,  S  •  3733. 
The  demurrer  to  so  much  of  the  answer  as 
undertook  to  set  up  a  parol  express  trust 
should  have  been  sustained. 

[3-7]  ^7.  The  rulings  made  in  headnotes 
3  to  7  do  not  require  discussion. 

Judgment  reversed.  All  the  Justices  oon- 
cor. 
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BOME  INDUSTRIAL  INS.  00.  v.  BIDSON. 

(Supreme  Court  of  Gleorgia.     Aug.  19,  1912.) 

(SyUahui  hy  ^he  Court,) 

1.  iNfiusANCB  (i  376*)  — Waivsb  or  Fobfbi- 

TUBKS— AT7TH0RITT  OF  AOBNT. 

A  policy  of  insurance  required  the  i>ayment 
of  a  weekly  premium,  and  declared  that,  if  any 
payment  should  not  be  made  when  due,  the 
policy  should  be  void.  It  also  contained  this 
clause:  ^'Its  terms  cannot  be'  changed  or  its 
conditions  varied,  except  by  a  written  agree- 
ment, signed  by  the  president  or  secretary  of 
the  company.  Therefore  agents  (which  term 
includes  superintendents  and  assistant  super- 
intendents) are  not  authorized  and  have  no 
power  to  make,  alter,  or  discharge  contracts, 
waive  forfeitures,  or  receive  premiums  on  poli- 
cies in  arrears  more  than  four  weeks.  *  *  * 
Should  this  policy  become  void  in  consequence 
of  nonpayment  of  premium,  it  may  be  revived, 
if  not  more  than  52  premiums  are  due,  upon 
payment  of  all  arrears  and  the  presentation  of 
evidence  satisfactory  to  the  company  of  the 
sound  health  of  the  insured.'*  Beld^  that  the 
company  could  thus  limit  the  authority  of  its 
agents  as  to  waiving  forfeitures  or  receiving 
overdue  premiums,  and  one  who  accepted  a  poli- 
cy with  these  terms  in  it  was  charged  with  no- 
tice of  such  limitations. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
C;ent.  Dig.  H  952-955;  Dec  Dig.  (  376.'»] 

2.  iNsusAivcB  (I  604*)— Actions  on  Pouoisa 

— EVIDBNCS. 

Under  such  a  policy,  it  was  error  to  ad- 
mit evidence  tending  to  show  that,  when  the 
wife  of  the  Insured  went  to  the  local  assistant 
superintendent,  in  a  dty  other  than  that  where 
the  home  office  of  the  company  was  located, 
seeking  to  have  a  lapsed   policy   revived,  and 

Kaid  to  him  past-due  premiums,  she  informed 
im  of  a  sickness  which  her  husband  had  un- 
dergone, and  offered  to  have  •  an  examination 
made,  and  that  the  assistant  superintendent  told 
her  It  would  be  unnecessary,  that  he  would  see 
the  physician,  that  she  was  "all  right,"  and 
that  the  policy  was  as  good  as  ever.  In  the 
absence  of  any  enlargement  of  the  authority  of 
the  agent,  or  ratification  of  his  acts,  such  as- 
surances by  him  were  beyond  his  authority. 

[Ed.  Note.-«-For  other  cases,  see  Insurance, 
Cent.  Dig.  IS  1555,  1687,  1688,  1699;  Dec 
Dig.  {  664.*J 

3.  Trial  (|  252*)— Instructions— Evidence. 

The  evidence  did  not  authorize  the  court 
to  charge  in  effect  that  if  the  jury  believed  that 
after  lapse  the  policy  was  revived,  or  again 
brought  into  force  and  effect,  by  the  company 
and  the  insured,  and  If  under  such  revival  the 
premiums  and  assessments  past  due  were  paid 
and  accepted  by-  the  company,  then  if  the  pre- 
miums were  kept  up,  and  the  terms  of  the  poli- 
cy otherwise  complied  with  on  the  part  of  the 
insured,  the  company  would  be  liable,  or  to 
charge  that  the  company  could  not  accept  de- 
fault payment,  if  an^  were  nciade  to  it,  with 
knowledge  of  the  default,  and  retain  the  pre- 
mium until  after  the  deatii  of  the  insured,  and 
then  repudiiEite  the  payment  and  liability  under 
the  policy  and  retain  the  premiums. 

[Ed.  Note.— For  otil^er  cases,  see  Trial,  Cent 
Dig.  H  505,  596-612;  Dec  Dig.  §  252.*:f 

4*  Insurance  (fi  669**)— Actions  on  Pougies 
-Instructions. 

Where  a  policy  of  life  insurance  provided 
that,  if  any  premium  should  not  be  paid  when 
doe,  the  policy  should  become  void,  but  that  a 
lapsed  policy  might  be  revived  upon  payment 
of  all  arrears  and  "the  presentation  of  evidence 
satisfactory  to  the  company  of  the  sound  health 
of  the  insured,'^  it  was  error  to  oharge  that 


evidence  of  health,  if  presented,  "ought  to  have 
been  strong  enough  to  have  been  satisfactory    » 
to  the  company,  or  sufficient  to  have  been  satis- 
factory to  a  reasonable  man." 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent   Dig.   tl   1556,   1771-1784;   Dec   Dig.   | 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  by  J.  A.  Eidson  against  the  Rome 
Industrial  Insurance  Ctompany.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Mrs.  Julia  Eidson  brought  suit  against  the 
Rome  Industrial  Insurance  Company  on  a 
policy  issued  upon  the  life  of  her  husband. 
The  insured  was  required  to  pay  a  weekly 
premium  of  70  cents.  The  policy  also  con- 
tained the  following  terms:  "This  policy  is 
issued  upon  an  application  which  omits  the 
warranty  usually  contained  in  applications, 
and  contains  the  entire  agreement  between 
the  company  and  t,he  insured  and  the  holder 
and  owner  hereof.  Its  terms  cannot  be 
changed,  or  its  conditions  varied,  except  by 
a  written  agreement,  signed  by  the  president 
or  secretary  of  the  company.  Therefore 
agents  (which  term  includes  superintendents 
and  assistant  superintendents)  are  not  au- 
thorized and  have  no  i)ower  to  make,  alter, 
or  discharge  contracts,  waive  forfeitures,  or 
receive  premiums  on  policies  in  arrears  more 
than  four  weeks,  or  to  receipt  for  the  same 
in  the  receipt  book,  and  all  such  arrears  giv- 
en to  an  agent  to  be  at  the  risk  of  those 
wlio  pay  them,  and  shall  not  be  credited 
upon  the  policy,  whether  entered  in  the  re- 
ceipt book  or  not  If  this  policy  be  assigned 
or  otherwise  parted  with,  or  if  any  erasure 
or  alteration  be  made  therein,  except  by 
indorsement  signed  by  the  secretary,  or  if 
any  premium  shall  not  be  paid  when  due, 
this  policy  shall  be  void.  ♦  ♦  ♦  Should 
this  policy  become  void  In  consequence  of 
nonpayment  of  premium,  it  may  be  revived, 
if  not  more  than  52  premiums  are  due,  upon 
payment  of  all  arrears  and  the  presentation 
of  evidence  satisfactory  to  the  company  of 
the  sound  health  of  the  insured."  It  was 
conceded  that  the  policy  lapsed  in  February, 
1968,  for  nonpayment  of  premiums.  But  the 
plaintiff  contended  that  It  was  renewed  in 
August;  following,  before  the  death  of  her 
husband,  the  insured.  The  jury  found  for 
tl^e.  plaintiff.  The  defjendant  moved  for  a 
new  trial,  which  was  refused,  and  it  ex- 
cepted.. 

Anderson,  Felder,  Rountree  &  Wilson,  of 
Atlanta,  and  Dean  &  Dean,  of  Rome,  Ga., 
for  plaintiff  in  error.  Napier,  Wright  & 
Cox,  and  Stevens  &  Ogbum,  all  of  Atlanta, 
for  defendant  in  error. 

liUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1,2]  1,2.  The  policy  on  its  face 
contained  limitations  on  the  authority  of  the 


^For  dtber  cases  see  same  topic  and  section  NUtfBBR  In  Dec  Dig.  &  Am.  Dig.  Key'>Ko.  Series  At  Rep'r  rndezes 
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agent  The  company  could  waive  a  forfei- 
ture by  its  conduct,  without  a  written  en- 
try; and  it  would  doubtless  not  be  permit- 
ted to  dally  with  an  insured  by  accepting 
his  money  and  application  for  a  reyival,  re- 
taining them  an  unreasonable  time,  and  re- 
jecting the  application  after  his  death. 
Georgia  Masonic  Insurance  Go.  v.  Gibson, 
52  Ga.  640.  Some  courts  hold  that  a  general 
agent  of  the  company  can  waive  a  forfeiture 
by  reason  of  the  apparent  authority  confer- 
red on  him  as  an  agent,  in  spite  of  provi- 
sions like  those  contained  in  this  policy. 
But  this  court  is  committed  to  the  doctrine 
that  the  company  can  limit  the  authority  of 
the  agent  elfectively  as  to  one  who  has  no- 
tice of  the  limitation,  and  that  such  terms 
in  the  policy  charge  the  insured  with  no- 
tice. Hutson  V.  Prudential  Ins.  Go.,  122  Ga. 
847,  60  S.  E.  1000;  Vardeman  v.  Penn  Mu- 
tual Life  Ins.  Co.,  125  Ga.  117.  54  S.  E.  66, 
5  Ann.  Gas.  221 ;  Bank  of  Commerce  v.  New 
York  Life  Ins.  Co.,  125  Ga.  552(3),  557,  54 
S.  E.  643.  It  was  accordingly  error  to  ad- 
mit evidence  to  the  elfect  that  the  assistant 
local  superintendent  undertook  to  waive  re- 
quirements of  the  policy  as  to  revival,  and 
also  assured  the  wife  of  the  insured  that 
the  policy  was  as  good  as  ever,  unless  such 
acts  were  brought  to  the  knowledge  of  the 
company  and  ratified  by  it  It  may  be  un- 
fortunate if  the  wife  of  the  insured  relied 
on  such  statements  of  the  agent;  but,  if 
one  takea  a  policy  containing  such  limita- 
tions upon  the  authority  of  the  company's 
agent  he  lias  to  abide  by  the  agreement, 
unless  it  is  waived  by  some  one  having 
greater  authority  than  the  agent  This  rul- 
ing is  not  in  confiict  with  those  which  hold 
that  in  the  inception  of  the  contract,  in  con- 
summating the  insurance  and  putting  the 
policy  in  force,  knowledge  of  the  agent  in- 
trusted with  doing  so  is  attributable  to  the 
company,  and  waives  a  condition  against  its 
going  into  effect  arising  from  facts  so 
known.  Johnson  v.  iBtna  Ins.  Co.,  123  Ga. 
404,  51  S.  B.  339,  107  Am.  St  Rep.  92.  In 
the  latter  case,  the  policy  is  being  put  in 
force.  In  the  former,  it  is  in  force,  and  its 
terms  govern  the  future  power  of  an  agent 
to  waive  forfeiture. 

[3]  3.  The  court  charged  in  substance  that 
if,  after  the  policy  lapsed,  it  was  again 
brought  into  force  and  effect  by  the  parties 
to  it,  the  company  and  the  insured,  and  If, 
under  such  revival,  the  premiums  and  as- 
sessments past  due  were  paid  and  accepted 
by  the  company,  then  if  the  premiums  were 
kept  up,  and  the  terms  of  the  policy  other- 
wise complied  with  on  the  part  of  the  as- 
sured, the  company  would  be  liable.  He  also 
charged  that  the  company  could  not  accept 
default  payments,  if  any  were  made  to  it 
with  knowledge  of  the  default,  and  retain  the 
premium  until  after  the  death  of  the  assured, 
and  then  repudiate  the  payment  and  liability 
under  the  poUcyp  and  retain  the  premium. 


We  fail  to  find  in  the  record  evidence  author- 
izing these  charges.  The  policy  lapsed  in 
February,  1908,  for  nonpayment  of  premium. 
No  effort  to  revive  it  was  made  until  the  fol- 
lowing August  The  insured  then  signed  an 
application  for  that  purpose,  and  his  wife 
paid  to  one  of  several  agents  known  as  "as- 
sistant superintendents**  in  the  company's  At- 
lanta office  the  amount  necessary  to  cover 
the  monthly  premiums  due  from  February 
until  that  time.  The  evidence  tended  to  show 
that  the  agent  forwarded  the  application  tc 
the  home  office  of  the  company  at  Rome,  but 
it  was  rejected,  and  he  was  notified;  that  a 
letter  was  written  by  one  of  the  agents  in  the 
Atlanta  office,  directed  to  the  applicant 
which  bore  date  August  28th,  but  was  not 
received  by  the  wife  of  the  insured  until  Sep- 
tember 5th,  after  his  death.  In  this  it  was 
stated  that  the  application  had  been  declined, 
and  that  the  amount  which  she  had  paid  to 
the  assistant  superintendent  would  be  return- 
ed to  her  by  him.  It  was  tendered  to  her 
later,  but  she  declined  to  receive  it  There 
was  no  evidence  to  show  that  the  money  was 
forwarded  to  the  company,  or  received  or 
held  by  it  The  only  intimation  to  that  ef- 
fect is  to  be  found  in  the  evidence  of  one 
Bradley,  who  stated  that  he  was  acting  su- 
perintendent of  defendant  for  the  Atlanta 
district,  and  testified  that  when  he  received 
the  notice  of  the  rejection  of  the  application, 
he  wrote  the  letter  of  August  28th,  and  it 
was  mailed  the  same  day,  in  the  afternoon; 
that  "at  that  time  I  made  the  remittance 
from  this  office  to  the  home  office.  I  did  not 
receive  any  amount  of  money  from  Mr.  Akin 
[the  assistant  superintendent  to  whom  It 
was  paid  by  the  wife  of  the  insured],  or  re- 
mit to  the  company  any  amount  of  money. 
It  has  not  been  remitted  from  this  office." 
One  clause  of  this  statement  taken  alone, 
might  indicate  that  he  remitted  the  money 
to  the  home  office  after  the  application  had 
been  rejected,  and  after  he  had  notified  the 
insured  of  that  fact  by  mail ;  but  taken  to- 
gether, the  witness  can  hardly  mean  by  his 
testimony  that  such  was  the  fact  There  was 
evidence  that  the  secretary  of  the  company 
offered  to  pay  to  the  brother  of  the  wife  of 
the  insured  the  amount  of  the  premium;  but 
this  did  not  show  that  the  company  had  re- 
ceived that  amount  from  the  local  agent  It 
appeared  to  be  rather  in  the  nature  of  an 
offer  of  compromise.  There  was  also  no  evi- 
dence that  after  a  revival  of  the  policy,  the 
premiums  were  then  kept  up. 

[4]  4.  The  presiding  judge  charged:  *^o 
make  the  attempt  to  revive  effectual,  it  must 
be  shown  to  you  that  evidence  of  the  sound 
health  of  the  insured  was  presented  to  the 
company,  and,  if  presented,  it  ought  to  have 
been  strong  enough  to  have  been  satisfactory 
to  the  company,  or  sufficient  to  have  be^i 
satisfactory  to  a  reasonable  man."  The  poli- 
cy declared  that  if  any  premium  should  not 
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be  paid,  "this  policy  shall  be  void."  In  pro- 
vidiDg  a  method  of  obtaining  a  revival,  one 
requirement  was  "the  presentation  of  evi- 
dence satisfactory  to  the  company  of  the 
sound  health  of  the  insured.''  It  did  not  say 
"sufficient  to  satisfy  a  reasonable  man,"  as 
the  Judge  charged.  Where  the  company  re- 
served to  itself  the  question  of  satisfaction, 
it  would  be  changing  the  contract  to  hold 
that  what  would  satisfy  a  reasonable  man 
would  answer  the  terms  of  the  policy.  Doubt- 
less the  company  must  act  honestly  and  in 
good  faith  in  passing  upon  the  question. 
But,  if  it  does  so,  the  test  applied  by  the  tri- 
al court  was  erroneous.  Mackenzie  v.  Minis, 
132  Ga.  323  (1,  2),  327,  329,  63  S.  E.  900,  23 
L.  R.  A.  (N.  S.)  1003,  16  Ann.  Cas.  723;  Stew- 
art ▼.  Exum,  132  Ga.  422  (3),  425,  64  S.  B. 
471;  Ronald  v.  Mutual  Reserve  Fund  Life 
Association,  132  N.  Y.  378,  382,  384,  30  N.  B. 
739;  2  Joyce,  Ins.  S  1276.  A  company  may 
waive  this  requirement,  or  estop  itself  by 
its  conduct  from  setting  up  noncompliance 
with  it  'But  that  is  a  different  thing  from 
defining  what  is  a  compliance.  In  this  case 
there  was  eitfdence  that  the  policy  had  lapsed 
for  some  six  months  when  the  effort  was 
made  to  revive  it,  that  the  insured  had  been 
in  bad  health,  that  he  died  in  three  or  four 
weeks  after  the  application  for  reinstate- 
ment, and  that  he  had  been  rejected  as  a  risk 
by  another  company  to  which  he  applied  for 
insurance. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(138  Ga.  607) 

ESTILL  V.   SAVANNAH  BANK   &   TRUST 

CO. 

(Supreme  Court  of  Georgia.     Aug.  19,  1912.) 

(Syllahut  hy  the  CouriJ 

1.  Landlokd  and  Tenant  (i  266*)— Rent- 
Distraint. 

Although  a  tenant,  who  is  a  merchant, 
may  gell  and  dispose  of  a  considerable  portion 
of  his  stock  of  merchandise,  including  all  the 
goods  in  the  store  of  a  certain  class,  at  a  re- 
duced price,  and  not  with  the  intention  of  re- 
placing these  goods  with  other  goods  of  a 
similar  character  or  value,  and  though  such  a 
sale  have  the  effect  of  decreasing  the  value  of 
the  stock  of  goods  carried,  it  is  error  to  charge 
as  matter  of  law  that  this  would  have  the  ef- 
fect of  subjecting  the  tenant  to  immediate  dis- 
traint under  the  provisions  of  section  8700  of 
the  Civil  Code  of  1910,  relative  to  tenants 
seeking  to  remove  their  goods  from  the  prem- 
ises. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Gent  Dig.  %^  1062^-1074;  Dec. 
Dig.  I  265.*] 

2.  Distraint  fob  Rent. 

Would  the  sale  by  such  a  tenant  of  his 
entire  stock  of  goods  in  bulk  have  the  effect 
of  subjecting  the  tenant  to  distraint  under  the 
statute   above   referred  to?— quaere. 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  W.  G.  Charlton,  Judge. 


Action  by  the  Savannah  Bank  .ft  Trust 
Company  trustee  against  J.  EI.  Estill.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Robt  L.  Colding,  of  Savannah,  for  plain- 
tiff in  error.  W.  L.  Clay,  of  Savannah,  for 
defendant  in  error. 

BECK,  J.  The  plaintiff  in  the  court  below 
sued  out  a  distress  warrant  against  Estill, 
the  defendant,  on  the  ground  that  the  de- 
fendant "is  seeking  to  remove  his  goods  from 
the  premises."  The  distress  warrant  was 
levied  upon  a  stock  of  goods  on  the  leased 
premises.  Estill  filed  a  counter  affidavit,  in 
which  he  deposed  "that  it  is  not  true,  as  al- 
leged in  the  affidavit  upon  which  the  dis- 
tress warrant  issued,  that  this  defendant  is 
seeking  to  remove  his  goods  from  the  prem- 
ises leased  by  him,  as  alleged."  The  trial  up- 
on the  issue  thus  formed  resulted  in  a  ver- 
dict for  the  plaintiff.  The  defendant  filed  a 
motion  for  a  new  trial,  which  was  overruled. 

[1]  Section  3700  of  the  Civil  Code  provides 
that  "the  landlord  shall  have  power  to  dis- 
train for  rent  as  soon  as  the  same  is  due, 
or  before  due  if  the  tenant  is  seeking  to  re- 
move his  goods  from  the  premises."  The  dis- 
tress warrant  in  the  present  case  was  issued 
on  the  ground  that  the  tenant  "is  seeking  to 
remove  his  goods  from  the  premises."  The 
tenant  was  a  merchant,  his  stock  of  goods 
consisting  of  wall  paper,  a  small  quantity  of 
paints,  and  some  sash  an'd  blinds.  There 
was  evidence  to  show  that  he  had  sold  the 
sash  and  blinds  for  about  $30,  and  that  this 
amount  was  about  50  per  cent  of  the  regu- 
lar selling  price.  He  had  also  sold  some 
paint,  the  quantity  of  which  was  not  very 
definitely  stated,  but  must  have  been  incon- 
siderable, as  there  was  not  enough  of  any 
one  kind  to  paint  a  house.  As  to  the  sale  of 
the  sash,  blinds,  and  doors,  the  tenant  him- 
self testified  on  the  trial  that  it  was  his  in- 
tention "not  to  handle  that  line  of  goods  any 
more,  •  *  *  that  he  was  going  to  put  in 
a  larger  stock  of  wall  paper,"  and  that  he 
had  "Just  gotten  in  a  new  lot  of  wall  paper." 
A  witness  for  the  plaintiff,  who  had  purchas- 
ed some  brushes,  putty,  and  oil  at  a  reduced 
price  from  one  of  the  salesmen  of  the  de- 
fendant, stated  that  the  reason  given  for  "re- 
ducing the  price  was  that  they  were  going 
out  of  business,  or  liquidating."  This  reason 
was  stated  by  a  Mr.  Kelley,  or  a  Mr.  Paxton^ 
who  were  salesmen  for  the  store. 

Upon  the  trial,  in  course  of  his  instruc- 
tions to  the  jury  the  court  charged  them  as 
follows:  "If  you,  find  that  what  was  done 
was  in  the  usual  course  of  business  and  trade 
as  carried  on  in  that  place,  the  mere  selling 
of  goods  to  get  other  goods  in  their  stead, 
or  to  get  rid  of  old  stock,  or  which  was  not 
otherwise  merchantable  or  not  in  first-class 
condition,  that  would  not  be  a  removal  in 
the  eyes  of  the  law.    But  if  the  intent  was 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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to  Impair  the  stock,  to  get  rid  of  any  con- 
siderable portion  of  it  finally,  without  the 
idea  of  restoring  it  in  some  way  or  other  to 
the  business,  bat  with  the  idea  of  disposing 
of  it  at  a  sacrifice  in  order  to,  get  out  of 
business  finally,  ^en,  under  such  circum- 
stances as  those,  if  you  find  that  was  not  in 
the  usual  and  ordinary  course  of  business 
as  carried  on  there,  that  would  be  a  removal 
in  contemplation  of  law.**  Complaint  is  made 
of  this  charge.  We  do  not  consider  this 
charge  as  merely  submitting  the  proposition 
of  law  that,  if  a  merchant  sells  or  is  seek- 
ing to  sell  his  stock  of  goods  in  bulk,  in  such 
a  case  a  distress  warrant  might  be  issued 
against  him  under  the  provisions  of  the  stat- 
ute above  quoted.  But  the  charge  is  more 
comprehensive  than  that,  and  is  liable  to  be 
understood,  and  was  probably  understood  by 
the  Jury,  to  mean  that  if  a  merchant  sells 
any  considerable  portion  of  his  stock  of 
goods  with  intent  to  impair  the  stock,  and 
without  the  idea  of  restoring  it  in  some  way 
to  the  business,  and  this  was  not  done  in  the 
usual  and  ordinary  course  of  business  as  car- 
ried on  there,  this  would  be  a  removal  in 
contemplation  of  the  law.  And  certainly  the 
portion  of  the  charge  set  forth  above  was 
open  to  the  broad  construction  Just  placed 
upon  it,  under  the  court's  additional  instruc- 
tion, which  is  also  complained  of  in  the  mo- 
tion for  a  new  trial,  and  wki(&  is  In  the 
following  language :  "Take  into  consideration 
all  of  the  circumstances  as  detailed  to  you 
from  the  stand,  and  reach  a  conclusion 
whether  or  not  what  was  done  was  in  the 
usual  and  ordinary  course  of  trade  and  busi- 
ness as  there  conducted  by  the  tenant,  or 
whether  it  was  beyond  the  usual  and  be- 
yond the  ordinary  course  of  business,  and 
what  was  done  amounted  to  an  impairment 
of  the  stock  and  business,  with  no  intention 
of  getting  rid  of  old  stock  that  could  not  be 
sold  in  the  ordinary  course  of  business  and 
putting  something  back  in  place  of  it" 

In  fact  the  controlling  idea  running 
through  the  entire  charge  was  that  if  the 
sale  of  the  goods  referred  to  by  the  witness- 
es in  their  testimony  was  not  in  the  usual 
and  ordinary  course  of  trade,  but  was  for 
the  purpose  of  getting  a  final  disposal  of 
these  goods,  and  without  the  intent  of  re- 
placing them  with  other  goods,  and  that  tills 
amounted  to  an  impairment  of  the  stock  of 
goods  in  the  business,  the  landlord  had  the 
right,  under  the  statute,  to  issue  the  distress 
warrant  We  do  not  think  this  doctrine  is 
sound.  While  it  has  been  held,  as  against  a 
tenant  of  agricultural  lands,  tiiat  a  sale  of 
any  part. of  the  crops  gives  the  landlord  the 
right  to  sue  out  a  distress  warrant  at  once 
against  a  tenant  who  is  seeking  to  remove 
his  goods  from  the  premises,  we  do  not  think 
that  this  principle  can  be  extended  to  cover 
the  case  of  a  merchant  who  offers  a  portion 
of  his  goods  for  sale  at  reduced  prices,  even 


though  such  a  sale  is  not  in  the  usual  and 
ordinary  course  of  business,  and  will  have 
and  is  intended  to  have  the  effect  of  reduc- 
ing the  amount  of  his  stock.  That  a  differ- 
ence might  exist  in  the  application  of  the 
rule  to  agricultural  tenants  and  other  ten- 
ants who  remove  or  are  seeking  to  remove 
their  property  from  rented  premises  was  rec- 
ognized in  Daniel  v.  Harris,  84  Ga.  479,  10 
S.  E.  1013,  one  of  the  cases  In  which  It  was 
ruled  that  thei  removal  and  disposal  by  an 
agricultural  tenant  of  a  part  of  the  crop  pro- 
duced on  the  premises  would  subject  the  ten- 
ant to  immediate  distraint  In  the  case  Just 
cited  it  was  said :  "It  is  contended  that  the 
mere  fact  that  a  tenant  is  seeking  to  remove 
his  goods  from  the  premises  will  not  Justify 
the  suing  out  of  a  distress  warrant  before 
the  rent  is  due,  but  that  the  removal  con- 
templated must  be  fraudulent,  or  with  some 
intent  or  purpose  to  deprive  the  landlord  of 
his  rent,  or  to  hinder,  obstruct,  or  delay  him 
in  the  collection  of  it  We  think,  however, 
that  in  the  case  of  agricultural  tenants  what 
the  statute  has  in  view  as  to  commercial 
crops,  though  it  may  be  other^^U»  as  to  or- 
dinary property,,  is  the  mere  removal,  and 
not  the  purpose  of  it  The  statute  gives  the 
landlord  a  special  lien  upon  the  crop.  Code, 
I  1907.  This  lien  attached  to  the  whole  of 
the  crop,  and  not  to  m  part  only.  Without 
the  landlord's  consent,  therefore,  tiie  tenant, 
however  free  from  intention  to  defraud  or 
injure  his  landlord,  has  no  right,  to  remove 
the  crop  or  any  part  of  it  from  the  prem- 
ises." 

We  do  think,  because  a  merchant,  finding 
one  line  of  goods,  or  goods  kept  in  one  de- 
partment of  his  store,  unprofitable  to  handle, 
decides  to  close  out  that  line  od  goods  and 
to  no  longer  handle  it  in  his  business,  or  be- 
cause for  any  other  reason  he  sells  or  offers 
to  sell  all  of  his  goods  in  such  line  or  such 
department,  though  It  be  a  considerable  por- 
tion of  his  stock  of  merchandise,  and  though 
the  sale  may  be  made  without  intent  to  re- 
place these  goods  with  goods  of  like  kind  or 
like  value,  then  it  can  be  declared  as  mat- 
ter of  law  that  he  hereby  becomes  subject  to 
immediate  distraint  for  rent  not  then  due. 
Whether  such  evidence  might  be  submitted 
for  the  consideration  of  the  Jury,  to  assist 
them  in  determining,  as  matter  of  fact 
whether  the  merchant  is  seeking  to  remove 
his  goods,  is  another  matter. 

[2]  A  different  question  would  be  presented 
from  that  which  we  have  decided  above,  if 
it  had  appeared  from  the  evidence  that  the 
defendant  had  sold  or  was  offering  to  sell 
his  stock  of  goods  in  bulk,  and  the  trial 
Judge  had  charged  the  Jury  distinctly  that 
such  a  sale  of  goods  by  a  merchant  in  bulk 
would  authorize  the  landlord  to  distrain  im- 
mediately. 

Judgment  reversed.  All  the  JustioeB  con- 
cur. 
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SHAW  et  aL  ▼.  GOODMAN. 
(Sapreme  Q<mrt  of  Georgia.     Anf.  17,  lftL2.) 

fSyUahuB  hy  the  Court.) 

1.  Demubrer  to  Intervention  Sustained. 

There  was  no  error  in  the  judgment  sns- 
taining  in  part  the  demurrer  to  the  Interven- 
tion. 

(Additional  SyXlabu9  hy  Editorial  Btaff.) 

2.  Partnership  ({  183*>— Rights  and  Lia- 
bilities AS  TO  Third  Parties— Afflioa- 
TiON  OF  Assets  to  Liabilities. 

Where  two  members  of  a  firm  sell  their 
Interest  to  the  remaining  members  and  a  third 
person,  and  the  new  partnership  subsequently 
goes  into  the  hands  of  a  receiver,  the  claim  of 
the  former  partners  against  the  new  partner 
for  the  price  of  his  interest  does  not  take  prec- 
edence over  claims  of  general  creditors  against 
the  firm. 

rE3d.  Note.— For  otheir  cases,  see  Partnership, 
Cent  Dig.  SS  S20-336;  Dec  Dig.  |  188.*] 

Error  from  Superior  Ck>art,  BerrleD  Coun- 
ty;   W.  B.  Thomas,  Judge. 

Action  by  W.  B.  Goodman  against  A«  B. 
Bullard  and  another,  in  which  C.  D.  Shaw 
and  another  intervene.  Judgment  sustain- 
ing in  part  demurrer  to  intervention,  and 
interveners  bring  error.    Affirmed. 

On  and  prior  to  September  25,  1907,«there 
existed  a  partnership  doing  business  under 
the  name  of  C.  D.  Shaw  A  Co.  The  members 
of  the  firm  were  F.  A.  Shaw,  C.  D.  Sliaw, 
W.  B.  Goodman,  and  A.  E.  Bollard.  On  the 
date  above  mentioned  the  two  Shaws  sold 
the  half  interest  which  they  together  owned 
in  the  firm  to  Goodman  and  Bullard  and 
J.  T.  Allen;  the  interest  sold  to  Goodman 
and  BUllard  being  a  one-fourth  interest,  and 
a  like  interest  to  Allen.  J.  T.  Allen  gave 
his  notes,  with  W.  B.  All^i  as  surety,  to 
the  Sbaws  for  the  purchase  price  of  the  one- 
fourtii  interest  sold  by  them  to  him.  After 
su<^  sale  the  firm  was  reorganized  and  did 
business  in  the  name  of  A  B.  Bullard  &  Co.; 
A.  £.  Bullard,  W.  B.  Goodman,  and  J.  T. 
Allen  constituting  the  partnership.  On  May 
21,  1909,  on  his  petition,  W.  B.  Goodman 
was  appointed  receiver  for  the  assets  of  the 
new  firm.  On  May  20,  1909,  the  Shaws  sued 
out  an  attachment  against  J.  T.  Allen  for 
the  purchase  price  of  the  one-fourth  interest 
in  the  partnership  of  C.  D.  Shaw  &  Co. 
sold  by  them  to  Allen.  The  attachment  was 
not  levied,  however,  as  the  assets  of  A  E. 
Bullard  &  Co.  were  In  the  hands  of  Goodman, 
as  receiver.  On  August  11,  1911,  the  Shaws 
obtained  against  J.  T.  Allen,  as  principal, 
and  W.  B.  Allen,  as  surety,  a  common-law 
judgment  on  the  notes  given  for  the  one- 
fourth  interest  in  the  firm  of  0.  D.  Shaw  & 
Co.  sold  to  J.  T.  Allen.  The  Shaws  by  leave 
of  the  court  subsequently  filed  an  interven- 
tion in  the  suit  brought  by  Goodman  against 
the  firm  of  A.  B.  Bullard  &  Co.,  in  which 
Intervention  they  sought  a  decree  establish- 
ing a  prior  lien  in. their  favor  on  the  assets 


in  the  hands  of  the  receiver,  except  as  to 
older  judgm^its  and  liens  against  the  part- 
nership assets;  their  contention  being  that 
as  to  the  one-fourth  interest  In  such  assets 
belonging  to  J.  T.  Allen  they  had  a  superior 
lien,  except  as  to  older  judgments  and  liens 
against  the  partnership  of  Bullard  &  Co. 
Upon  the  filing  of  such  intervention,  from 
which  the  foregoing  facts  appear,  together 
with  the  fact  that  J.  T.  Allen  was  insol- 
vent (it  not  appearing,  however,  upon  what 
ground  a  receiver  was  appointed  for  the 
firm),  a  rule  nisi  was  Issued,  calling  upon  the 
receiver,  Goodman,  to  show  cause  why  the 
intervention  should  not  be  allowed.  Upon 
the  matter  coming  on  for  a  hearing  at  the 
first  term  of  court  thereafter,  Goodman  de- 
murred to  the  petition  for  intervention, 
upon  which  demurrer  the  court  ruled  ''that 
the  debts  of  the  partnership  must  be  paid 
out  of  the  partnership  assets  In  the  hands 
of  the  receiver,  before  payment  of  any  part 
of  the  debts  of  the  interveners  is  paid  out 
of  such  assets;  and  the  demurrer  is  sus- 
tained to  the  intervention,  in  so  far  and  to 
the  extent  that  it  seeks  priority  of  payment 
over  the  creditors  of  the  partnership  in  the 
partnership  assets."  The  Shaws  excepted  to 
this  ruling. 

Lankford  &  Dlckerson,  of  Douglas,  and  J. 
P.  Knight,  of  Nashville,  for  plaintiflts  in  er- 
ror. W.  D.  Buie,  W.  G.  Harrison,  and  Hen- 
dricks &  Christian,  all  of  Nashville,  for  de- 
fendant in  error. 

ATKINSON,  J.  The  judgment  sought  to 
be  established  as  a  lien  against  one-fourth 
of  the  partnership  assets  in  the  bands  of 
the  receiver,  and  of  a  superior  dignity  to  all 
liens  upon  such  assets,  except  older  judg- 
ments and  liens  against  the  partnership^ 
was  not  a  judgment  against  the  partner- 
ship, but  was  one  against  J.  T,  Allen  as  au 
individual.  Under  the  well-established  rule 
as  to  the  disposition  of  partnership  assets 
by  a  court  through  the  hands  of  its  receiver, 
the  joint  or  partnership  assets  will  be  ap- 
plied first  to  the  payment  of  partnership 
debts,  and  none  of  such  assets  can  be  devoted 
to  the  payment  of  the  individual  indebted- 
ness of  the  partners  until  all  of  the  partner- 
ship debts  have  been  satisfied.  It  does  not 
appear  from  the  petition  for  intervention 
whether  the  assets  in  the  hands  of  the  re- 
ceiver were  sufficient  to  pay  the  partnership 
debts;  but  the  contention  made  in  the  peti- 
tion was  that  the  judgment  which  the  Shaws 
had  obtained  against  Allen  individually,  who 
was  a  member  of  the  partnership^  had  a 
prior  lien  on  one-fourth  of  the  partnership 
assets,  except  as  to  older  judgments  and 
liens  against  the  partnership.  Clearly  such 
a  contention  was  not  sustainable.  The  at- 
tachment sued  out  by  the  Shaws  against 
Allen  as  an  individual,  and  for  the  purchase 
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price  which  he  had  agreed  to  pay  them  for 
their  interest  In  the  partnership  which  they 
had  sold  to  him,  certainly  did  not  operate  to 
give  th«  Shaws  any  lien  as  against  Allen*s 
interest  in  the  partnership  over  that  of 
other  creditors  of  the  firm.  The  attachment 
was  never  levied,  and.  Indeed,  It  could  not 
have  heen  levied  upon  Allen's  interest  in 
the  partnership,  even  though  the  assets  of 
the  firm  had  not  heen  in  the  hands  of  the 
receiver.  The  Civil  Code  expressly  provides 
that  an  attachment  against  an  individual 
member  of  a  copartnership  shall  be  levied 
only  upon  the  separate  property  of  such 
copartner.  Secclon  5067.  From  what  has 
been  said  it  Is  manifest  that  the  court  did 
not  err  in  granting  the  order  of  which  com- 
plaint was  made.  Camp  v.  Mayer,  47  Ga. 
414  (7).  See,  in  this  connection,  Sbeppard  v. 
Bridges,  137  Ga.  61,  74  S.  E.  245. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(188  Qa.  91Z) 

HUFF  et  aL  ▼.  YARBROUGH  et  aL 
(Supreme  Court  of  Georgia.     Aug.  19,  1912.) 

(8yUahu$  by  the  Court.) 

Dbsds  (§  124*)— Construction— Estate  Con- 
veyed. 

J.  F.  Huff  executed  the  followuig  instru- 
ment: "Georgia,  Cobb  County.  This  inden- 
ture, made  this  the  29th  day  of  May,  1890, 
between  J.  F.  Huff  and  Mrs.  Martha  Huff, 
both  of  the  county  and  state  aforesaid,  wit- 
nesseth:  That  the  said  J.  F.  Huff,  for  and 
in  consideration  of  the  love  and  affection  of  his 
wife,  the  said  Mrs.  Martha  Huff,  the  said  J. 
F.  Huff  hereby  gives,  grants,  and  conveys  to 
the  said  Mrs.  Martha  Huff  all  the  property, 
both  real  and  personal  [which  included  the 
land  in  controversy],  belonging  to  the  estate 
of  the  said  J.  F.  Huff,  in  the  countv  of  Cobb, 
state  of  Georgia,  at  his  death,  should  the  said 
Mrs.  Martha  Huff  survive  the  said  J.  F.  Huff, 
and  the  said  Mrs.  Martha  Huff  shall  have  the 
property  as  aforesaid,  with  all  the  rights  and 
privileges  belonging  thereunto,  for  the  support 
of  the  said  Mrs.  Martha  Huff;  *  *  *  and 
should  there  remain  any  property,  real  or  per- 
sonal, at  the  death  of  the  said  Mrs.  Martha 
Huff,  the  same  shall  be  divided  equally  be- 
tween James  Huff  and  Mary  Ragsdale.'*  There 
arising  a  controversy  as  to  whether  this  pa- 
per was  not  void,  on  the  ground  that  it  was 
testamentary  in  character  and  improi>erIy  ex- 
ecuted and.  attested,  all  his  cliildren  joined  in 
executing  an  instrument  which  rendered  it  ef- 
fectual to  convey  property  according  to  *the 
terms  thereof.  After  the  death  of  J.  F.  Huff. 
Mrs.  Martha  Huff  conveyed  the  land  referred 
to  in  this  writing  to  the  defendant  in  the  in- 
stant case,  and  after  the  death  of  Mrs.  Martha 
Huff  the  said  James  Huff  and  Mary  Ragsdale 
brought  suit  to  recover  the  land,  alleging  that 
they  had  a  vested  remainder  interest  therein, 
and  were  entitled  to  possession  thereof  upon 
the  termination  of  the  life  estate.  Held  that, 
under  the  terms  and  provisions  of  the  instru- 
ment set  forth  above,  Mrs.  Martha  Huff  had 
authority  to  consume  the  entire  estate  for 
her  support,  the  corpus  as  well  as  the  in- 
come, and  that  a  sale  of  the  land  for  that 
purpose  by  her,  and  a  conveyance  executed  in 
pursuance   thereof,   divested   James   Huff   an:! 


Mary  Ragsdale  of  any  interest  they  might  have 
had  in  the  land. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  If  344r^5,  416-428,  434,  435;  Dec.  Dig. 
i  124.»] 

Error  from  Superior  Court,  Cobb  County: 
N.  A.  Morris,  Judge. 

Action  by  James  Huff  and  another  against 
B.  B.  Yarbrough  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

James  Huff  and  Mary  Ragsdale  brought 
an  action  for  the  recovery  of  land  in  Cobb 
county,  against  E.  E.  Tarbrough  and  certain 
named  tenants  of  the  latter.  It  Is  alleged 
in  the  petition  that  plaintiffs  and  defend- 
ant claim  under  a  conunon  source  of  title, 
to  wit,  through  J.  F.  Huff.  Petitioners  base 
their  claim  of  title  upon  the  two  written  in- 
struments hereinafter  set  forth,  each  execut- 
ed with  the  formality  of  a  deed,  and  upon 
the  further  fact  that  Mrs.  Martha  Huff, 
therein  named,  has  since  died.  The  first  of 
these  instruments,  executed  by  J.  F.  Huff, 
is  as  follows:  ^'Georgia,  Cobb  county.  This 
indenture,  made  this  the  29th  day  of  May, 
1890,  between  J.  F.  Huff  and  Mrs.  Martha 
Huff,  both  of  the  county  and  state  nforesaid, 
wltne^seth:  That  the  said  J.  F.  Huff,  for 
and  in  consideration  of  the  love  and  affection 
of  his  wife,  the  said  Mrs.  Martha  Huff,  the 
said  J.  F.  Huff  hereby  gives,  grants,  and 
conveys  to  the  said  Mrs.  Martha  Huff  all  the 
property,  both  real  and  personal,  belonging 
to  the  estate  of  the  said  J.  F.  Huff,  in  the 
county  of  Cobb,  state  of  Georgia,  at  his 
death,  should  the  said  Mrs.  Martha  Huff  sur- 
vive the  said  J.  F.  Huff,  and  the  said  Mrs. 
Martha  Huff  shall  have  the  property  as 
aforesaid,  with  all  the  rights  and  privileges 
belonging  thereunto,  for  the  support  of  the 
said  Mrs.  Martha  Huff;  and  should  there 
remain  any  property,  real  or  personal,  at  the 
death  of  the  said  Mrs.  Martha  Huff,  the  same 
shall  be  divided  equally  between  James  Huff 
and  Mary  Ragsdale.'*  The  other  instrumoit 
was  executed  Jointly  by  all  the  children  of 
J.  F.  Huff,  after  his  death,  and  was  accept- 
ed by  Mrs.  Martha  Huff,  the  widow  of  J. 
F.  Huff,  in  full  and  final  settlement  of  a  con- 
troversy which  had  arisen  between  herself 
and  the  children  of  J.  F.  Huff  as  to  her  in- 
terest in  the  latter's  estate.  This  instrument 
reads  as  follows:  "State  of  Georgia,  County 
of  Fulton.  This  indenture,  made  this  24th 
day  of  April,  1891,  between  William  T.  Huff, 
James  C.  Huff,  Henry  T.  Huff,  John  W. 
Huff,  and  Mary  B.  Ragsdale,  all  being  21 
years  of  age  and  being  all  the  children  of  J. 
F.  Huff  deceased,  late  of  Cobb  county,  Geor- 
gia, and  all  of  Fulton  county,  Georgia,  do  by 
these  presents  consent  to  and  convey  all  and 
singular  the  rights  to  said  party  of  the  sec- 
oud  part  under  a  deed  of  gift  made  to  the 
said   M.   A.   (Martha)   Huff   [reference  here 
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being  made  to  the  first  quoted  instminentli 
and  the  consideration  of  this  agreement  is 
the  relinquishment,  giving  np,  and  electing  of 
the  provisions  of  said  deed  of  gift  by  the 
said  party  of  the  second  part  in  lieu  of  dow- 
er, child's,  and  any  and  all  claim  to  any  part 
in  the  real  estate  of  the  land  of  the  said 
J.  P.  Huff,  deceased^  in  Bolton  county,  Geor- 
gia, this  to  be  full  settlement  to  her,  as  wid- 
ow of  said  J.  F.  Huff,  deceased,  in  the  land 
in  Fulton  county,  as  aforesaid.'*  The  peti- 
tion further  alleges  that  the  defendant  claims 
title  to  the  land  in  controversy  by  reason  of 
a  deed  of  conveyance  executed  by  the  said 
Mrs.  Martha  Huff  subsequently  to  the  execu- 
tion of  the  foregoing  instruments,  whereby 
she  undertook  to  convey  to  defendant  the 
land  in  controversy.  The  defendants  filed  a 
general  demurrer  to  the  petition,  which  the 
court  sustained,  and  dismissed  the  petition. 

Walter  McElreath  and  J.  A.  Watson,  both 
of  Atlanta,  for  plaintiffs  in  error.  J.  Z. 
Foster,  of  Marietta,  for  defendants  in  er- 
ror. 

BECK,  J.  (after  stating  the  facts  as 
above).  Under  the  allegations  of  the  peti- 
tion, the  written  instrument  executed  by  J. 
F.  Huff  is  to  be  given  effect  and  construed 
according  to  the  words  and  terms  thereof, 
Inasmuch  as  subsequently  to  the  death  of 
J.  F.  Huff  all  of  his  children  Joined  in  the 
execution  of  the  other  written  instrument, 
conveying  to  Mrs.  Martha  Huff,  the  widow 
of  J.  F.  Huff,  "all  and  singular  the  rights" 
to  the  property  purporting  to  have  been  con- 
veyed to  her  by  the  instrument  first  set  forth 
above.  It  is  conceded  in  the  petition  brought 
by  the  complainants  that  this  deed,  which  all 
the  children  of  J.  F.  Huff  joined  in  execut- 
ing, was  effectual  to  convey  "all  and  singu- 
lar the  rights  to  the  property"  involved  in 
this  suit,  which  purports  to  have  been  con- 
veyed or  disposed  of  by  the  writing  execut- 
ed by  J.  F.  Huff.  And  what  right  and  in- 
terest in  and  to  that  property  were  convey- 
ed by  the  written  Instrument  last  referred  to 
must  be  ascertained  from  the  language  of 
that  instrument  itself.  Considering  the  in- 
strument in  its  entirety  we  are  satisfied  thai 
It  was  the  intention  of  the  maker  thereof  to 
give  to  his  wife  all  the  property  referred  to 
therein,  with  authority  to  consume  the  en- 
tire property  for  her  support,  the  corpus 
thereof  as  well  as  the  income,  and  that  the 
complainants  in  this  case  took  no  interest 
in  the  property,  except  one  purely  contin- 
gent upon  there  being  a  remainder  of  the 
property  which  had  not  been  disposed  of 
by  Mrs.  Martha  Huff  during  her  life.  There 
are  stronger  grounds  for  holding  that  these 
complainants  had  only  a  contingent  interest 
in  this  property  than  there  was  for  a  simi- 
lar holding  in  the  case  of  Darnell  v.  Barton, 
75  Ga.  377.  In  that  case  it  was  said:  "The 
pole  point  in  this  case  turns  on  whether  the 


husband  or  plaintiff  in  error  took  a  vested 
remainder  on  the  death  of  his  ancestor  under 
the  will.  The  bequest  is  of  'all  of  jny  prop- 
erty, both  real  and  personal,  or  whatsoever 
kind  it  may  be,  to  my  beloved  wife,  Jane  Bar- 
ton, for  and  during  her  natural  life;  and 
after  the  death  of  my  said  wife  I  direct  that 
all  remainder  of  my  said  property  be  sold 
by  my  executors  and  be  equally  divided 
among  my  children;  and  in  the  event  that 
any  of  my  children  should  die  prior  to  the 
death  of  their  said  mother,  leaving  a  child 
or  children  living,  then  I  desire  said  child 
or  children  so  left  should  stand  in  the  place 
of  its  or  their  deceased  parent,  and  heir  a 
child's  part;  that  is,  the  part  that  the  de- 
ceased parent  would  have  taken  if  living.' 
The  husband  of  plaintiff  in  error  was  one  of 
the  sons  of  the  testator,  who  died  before  his 
mother  died,  and  left  no  child.  We  think 
that  his  interest  in  the  remainder  was  con- 
tingent on  his  surviving  his  mother,  or  his 
children's  doing  so,  if  he  had  any,  to  take 
his  share.  Really  the  contingency  is  double. 
It  is  only  the  remainder  or  residue  of  the 
estate,  not  consumed  by  the  wife  of  testa- 
tor, which  was  to  be  sold  by  the  executors, 
and  the  proceeds  of  that  residue  divided.  At 
the  mother's  death,  and  not  before,  could  the 
estate  bequeathed  in  remainder  be  ascertain- 
ed, so  as  to  be  sold  and  divided.  The  re- 
mainder was  contingent  on  what  the  life 
tenant  did  not  consume,  and  the  executors 
of  the  will  were  then  to  ascertain  it,  sell 
it,  and  divide  it  The  thing  itself  bequeath- 
ed, therefore,  is  contingent  on  what  was  left 
by  the  widow." 

It  wUl  be  noted  in  the  excerpt  from  the 
instrument  quoted  in  the  decision  cited  that 
the  bequest  of  property  to  the  legatee  was 
followed  by  the  expression  "for  and  during 
her  natural  life,"  which  does  not  occur  in 
the  instrument  which  we  have  under  con- 
sideration in  the  present  case.  And  in  dis- 
cussing the  item  of  the  will  Involved  in 
Darnell's  Case  this  court  said,  in  the  case 
of  Hudgens  v.  Wilkins,  77  Ga.  555,  after 
quoting  that  item  of  the  will  in  full:  *'It 
was  only  what  remained  of  personalty  and 
realty  of  every  sort  of  property  that  was  to 
be  sold  and  divided  by  the  executors.  It  was 
only  that  left  of  the  corpus  that  was  then — 
at  the  death  of  the  widow — undisposed  of. 
It  was  only  "all  the  remainder  of  my  said 
property"  ^at  was  to  be  sold  and  divided. 
Nothing  may  have  remained.  The  event  of 
any  remainder  was  uncertain.  What  the 
entirety  left  would  be  was  uncertain.  What 
each  would  get  was  thus  equally  uncertain. 
So  that  there  was  nothing  to  vest  until  the 
mother's  death;  nothing  certain;  not  an 
item  of  property,  and  it  could  not  vest  until 
ascertained.  To  ascertain  it  the  executors 
were  to  act;  to  sell  it  and  divide  it  was  de- 
volved upon  them;  and  it  is  inconceivable 
that  the  event  of  any  remainder  at  all  nec- 
essarily would  happen.    It  is  upon  the  un- 
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certaiB  contingency  of  such  an  event  tbat 
any  proceeds  of  any  property  would  be  sub- 
ject to  such  sale  and  division  by  the  execu- 
tors." 

It  appearing  from  the  petition  that  Mrs. 
Martha  Huff  during  her  life  conveyed  the 
property  In  controversy  to  the  defendant  in 
this  case,  and  It  not  appearing  therefrom 
tbat  this  conveyance  was  not  made  for  the 
purpose  of  procuring  a  support  for  herself 
as  contemplated  in  the  deed  of  her  husband, 
J.  F.  Huff,  the  petition  showed  on  Its  face 
that  the  complainants  had  no  title  to  the 
property  which  they  sought  to  recover,  and 
the  court  properly  dismissed  the  petition  on 
general  demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
can 

(138  Qa.  696) 

GEORGIA  RT.  A  ELECTRIC  CO.  v. 
TOMPKINS. 

(Supreme  Court  of  Georgia.    Aug.  19,  1912.) 

(Byllahu9  hy  the  €ouri.) 

1.  Municipal  Corporations  (|  808*)— Injit- 
BiEs  TBOH  Defects— Liabilities  or  Per- 
sons Causing  Defects. 

Where  a  street  railway  company*  which 
owned  land  abutting  on  a  public  highway  out- 
side  of  the  limits  of.  a  municipal  corporation, 
for  its  own  benefit  and  without  permission 
from  the  proper  authorities,  as  required  by 
the  statutes,  and  in  violation  thereof  (Pen. 
Code  1910,  fl  543-545),  dug  up  the  highway 
and  placed  a  catch -basm  in  it  on  the  edge  of 
the  sidewalk,  with  a  pipe  leading  therefrom 
across  the  street  under  the  surface  to  another 
catch-basin,  and  then  refilled  the  ditch,  this 
was  unlawful;  and  if  a  person  legitimately 
passing  over  the  catch-basin  after  its  con- 
struction stepped  in  a  hole  in  its  covering  and 
was  injured,  the  railway  company  was  liable 
for  such  injury,  without  the  necessity  for 
showing  that  the  top  of  the  catch -basin  was 
negligently  constructed,  or  that  the  company 
was  negligent  in  causing  or  permitting  a  hole 
to  exist  therein,  It  not  appearing  that  the 
injured  person  was  wanting  in  ordinary  care. 

[Ed.  Note»~For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  ld84r-1687,  1690- 
1694;    Dec  Dig.  (  806.*] 

2.  Municipal  Corporations  (§  808*)— Inju- 
ries FROM  Dbfeots— Liabilities  of  Per- 
sons Causing  Defects. 

An  owner  of  property  abutting  upon  a 
street  or  highway  is  not,  because  of  such  own- 
ership, liable  for  defects  in  such  street  or 
highway.  But  this  rule  does  not  relieve  the 
owner  of  abutting  property  from  liability,  if 
he  unlawfully  places  in  the  highway  a  struc- 
ture whidi  later  gets  in  bad  repair  and  caus- 
es injury  to  a  passer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {|  1684-1687,  16wV- 
1694;    Dec.  Big,  (  808.*] 

3.  Limitation  of  Actions  (|  56*)— Computa- 
tion OF  Period— Accrual  of  Cause  of  Ac- 
tion—Limitations Applicable. 

Suit  for  a  personal  injury  caused  by  step- 
ping into  a  hole  in  the  top  of  such  a  catcht 
basin  was  not  barred  by  the  statute  of  limita- 
tions, because  the  basin  was  originally  con- 
structed four  years  before  the  suit  was 
brought,  where  the  person  injured  sued  within 


less  than  two  yeavf  from  the  time  when  the 
injury  occurred. 

(a)  The  statute  of  limitations  applicable 
to  the  prosecution  of  a  person  who  wrongfully 
obstructs  or  interferes  with  a  highway  has  no 
application  to  a  suit  by  one  who  suffers  a 
personal  injury  by  reason  of  the  existence  of 
a  catch-basin  so  unlawfully  built. 

[Ed.  Note.— For  other  cases,  see  Ldmitation 
of  Actions,  Cent  Dig.  if  299^06;    Dec.  Dig. 

4.  Municipal  Corporations  (|  808*)— Inju-. 
RiEs  from  Defects— Liabilitt  of  Persons 
Causing  Defects. 

The  evidence  was  not  such  as  to  require 
a  reversal,  under  the  contention  that  the  ver- 
dict was  unauthorized,  because  the  evidence 
showed  that  the  county  authorities  had  as- 
sumed jurisdiction  over  the  structure  in  ques- 
tion and  had  relieved  the  defendant  from  any 
duty  in  regard  to  it 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1684-1687,  1690- 
1694;    Dec.  Dig.  (  808.^] 

5.  Municipal  Corporations  (|  769*)  — 
T0BT&— Defects  in  Streets. 

When  the  limits  of  the  municipal  corpo- 
ration were  extended,  so  as  to  include  a  part 
of  a  highwav  which  had  previously  been  be- 
yond the  limits,  such  part  of  the  highway  then 
became  one  of  the  public  streets  of  the  city, 
and  the  municipality  became  liable  for  failure 
to  keep  it  in  proper  repair,  as  it  would  be  for 
failure  to  repair  its  other  streets. 

(a)  But,  whether  or  not  the  municipality 
was  liable  on  account  of  an  iniury  occurring 
there,  this  did  not  operate  to  release  from  lia- 
bility one  who  unlawfully  placed  in  the  high- 
way before  it  became  a  street  a  catch-basin 
which  caused  a  personal  injury  to  a  passer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1595-1600;  Dec 
Dig.  I  769.*] 

6.  Municipal  Corporations  <S  818*  )-*In ju- 
ries from  Defects— Actions— Issues,  and 

'  F^oof. 

Allegations  and  proof  as  to  the  ownership 
by  the  defendant  of  abutting  property,  the 
situation  of  its  tracks  and  station  for  passen- 
gers at  that  point,  the  digging  of  a  ditch 
across  the  street,  and  the  lasrmg  of  a  pipe 
connecting  this  with  another  cateh*basin  were 
competent,  as  showing  the  situation  and  sur- 
roundings, and  that  the  defendant  built  the 
catch-basin  for  its  own  benefit. 

[Ed.  Note.-*For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1726-1738;  Dec 
Dig.  i  8ia*] 

7.  Municipal  Corpobations  <{  818*)-*IffJU* 
RIES  FROM  Defects— Actions— Issues  and 
Proof. 

Evidence  on  the  part  of  the  city  engineer 
that  the  construction  of  sewers  came  within 
the  control  of  the  engineering  department  of 
the  city,  and  that  such  department  had  never 
had  anything  to  do  with  the  catch- basin  in 
guestion,  was  admissible  as  tending  to  show 
tliat  the  dty  had  never  assumed  or  exercised 
control  over  such  basin  as  a  part  of  its  drain- 
age system. 

(a)  So,  likewise,  evidence  of  the  chief  of 
the  sanitary  department  was  admissible  to 
show  that  such  department  cleaned  the  datch- 
basins  in  the  city,  and  that  they  had  never 
cleaned  out  the  one  in  question.  If  his  other 
evidence  as  to  the  pracdce  in  cleaning  catchi 
basins  rendered  the  admissibility  of  this  doubt* 
ful,  its  admission  would  not  require  a  re- 
versal. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  M  1726-1738;  Dec 
Dig.  S  818.*] 
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8.  Damages  (|  216*)— Assessmbnt— Inettbuc- 

TI0N8— APPLICABIUTT  TO  EVIDEWCB. 

In  a  suit  for  a  personal  injary,  whert  the 
natnre  and  extent  of  the  injury,  and  the  char- 
acter of  the  treatment  administered,  the  serv- 
ices rendered  by  physicians,  and  the  amount 
paid  therefor  were  fully  proved,  a  charge  to 
the  effect  that  the  plaintiff,  if  entitled  to  re- 
cover would  be  entitled  to  recover  such  rea- 
sonable amount  of  physician's  bills  and  neces- 
sary expenses  Incurred  in  consequence  of  the 
injury  as  miffht  have  been  proved  to  the  sat- 
isfaction of  the  jury,  was  not  without  evidence 
to  support  it,  althoush  no  witness  expressed 
the  opinion  that  the  charges  were  reasonable. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  548-555;    Dec  Dig.  (  216.*J 

9.  New  Trial  ({  63*)— Prooeedinos  to  Pbo- 
CUBE— Objection B  at  Tbiau 

Where  there  were  two  counts  in  the  peti- 
tion, and  the  verdict  was  in  favor  of  the  plain- 
tiff, without  stating  on  which  count  it  was 
based,  if  this  fumisDed  any  ground  for  objec- 
tion to  the  verdict  when  returned,  it  was  no 
cause  for  a  new  trial,  in  the  absence  of  any 
such  objection. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  (  128;    Dec  Dig.  §  63.*] 

10.  Reversal  not  Required. 

None  of  the  other  assignments  of  error 
require  a  reversal 

Error  from  Superior  Court,  Folton  Coun- 
ty ;  Geo.  L.  Bell,  Judga 

Action  by  H.  C  Tompkins  against  the  Geor- 
gia Railway  &  £IIectric  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Colquitt  &  Conyers,  of  Atlanta,  for  plaintiff 
in  error.  Jas.  L.  Key,  of  Atlanta,  for  de- 
fendant In  error. 


LUMPKIN,  J.  The  Georgia  Railway  A 
Electric  Company,  without  permission  from 
the  county  authorities,  constructed  a  catch- 
basin  on  the  edge  of  a  highway  near  the  city 
of  Atlanta,  with  a  pipe  running  under  the 
street  to  another  catch-basin,  and  thence  con- 
necting with  a  drain.  Afterwards  the  limits 
of  Atlanta  were  extended,  so  that  the  high- 
way at  this  point  and  the  catch-basin  were 
taken  into  the  city.  About  four  years  after 
its  construction,  the  plaintiff,  while  going 
to  board  a  street  car  at  night,  stepped  upon 
the  covering  of  the  catch-basin.  At  that 
time  there  was  a  hole  in  such  covering,  into 
which  he  stepped  and  was  injured.  He  re- 
covered a  verdict,  and  after  the  refusal  of 
a  new  trial  the  defendant  excepted. 

[1]  1.  The  digging  up  of  the  public  high- 
way and  placing  the  catch-basin  there,  with 
its  connecting  pipe,  without  permission  of 
the  proper  authorities,  was  unlawful.  Pen. 
Code,  IS  543,  544,  545.  The  defendant,  hav- 
ing placed  the  basin  on  the  edge  of  the  street 
or  sidewalk  to  protect  its  own  property  from 
surface  water,  was  liable  for  damages  re- 
sulting therefrom.  If  it  been  placed  there 
by  permission  of  the  proper  authorities,  the 
question  of  liability  for  injury  would  have 
depended  on  diligence  or  negligence  in  the 
manner  of  the  construction  or  maintenance, 

•For  other  cases  ■••  same  top)«*  ^4  Motion  NUMBBR  in  Dec  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


if  there  were  a  duty  to  maintain.  But  if 
one  unlawfully  places  such  an  obstruction  or 
excavation  in  a  public  highway,  he  is  not  r^ 
lieved  from  liability  resulting  therefrom  by 
setting  up  that  he  exercised  diligence  in  the 
manner  of  the  creation  and  maintenance 
thereof.  15  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
433 ;  2  DUlon,  Mun.  Corp.  (5th  Ed.)  %  1725 ; 
C>)ngreve  v.  Morgan,  18  N.  T.  84,  72  Am. 
Dec.  495;  2  Elliott  on  Roads  &  Streets  (3d 
Ed.)  {§  899,  902 ;  Joyce  on  Nuisances,  §  230. 
Note,  also,  the  language  of  Penal  Code,  {  543, 
as  to  damages.  The  evidence  did  not  re- 
quire a  finding  that  there  was  any  want  of 
ordinary  care  on  the  part  of  tlie  person 
injured. 

[2]  Z  An  owner  of  property  abutting  upon 
a  street  or  highway  is  not,  by  virtue  of  be- 
ing such  owner,  liable  for  defects  in  the 
street  or  highway.  But  this  rule  has  no  ap- 
plication where  the  own6r  of  abutting  prop- 
erty creates  a  defect  in  a  street  or  highway 
or  a  nuisance  therein.  In  the  latter  event 
he  is  liable,  not  because  he  owns  the  abutting 
property,  but  because  he  creates  or  main- 
tains the  thing  from  which  injury  results. 

[3]  3.  It  was  contended  that  if  the  placing 
of  the  catch-basin  at  that  point  was  without 
authority  when  it  was  constructed,  about 
four  years  had  elapsed  from  that  time  until 
the  suit  was  brought,  tliat  the  defendant  was 
not  shown  to  have  taken  any  further  action 
after  the  construction  was  completed,  and 
that  a  suit  for  an  injury  arising  from  such 
construction  was  barred  by  the  statute  of 
limltationa  Inasmuch  as  the  plaintiff  was 
not  hurt  until  1908,  and  therefore  had  no 
cause  of  action  until  that  time,  and  brought 
suit  within  less  than  two  years  after  his 
cause  of  action  arose,  it  is  not  easy  to  see 
how  such  cause  of  action  was  barred  be- 
cause the  original  construction  of  the  catch- 
basin  occurred  two  or  three  years  before  the 
injury.  If  the  plaintiff  had  a  cause  of  action 
arising  from  a  personal  injury  to  him,  it 
could  not  well  be  barred  before  it  arose,  and 
it  was  not  barred  afterward.  If  the  con- 
struction of  the  catch-basin  in  the  highway 
by  the  defendant  for  its  own  benefit,  with- 
out permission  of  the  authorities,  was  the 
creation  of  a  nuisance,  injury  from  the  main- 
tenance of  a  nuisance  furnishes  ground  for 
recovery,  as  well  as  injury  arising  from  its 
original  creation.  No  formality  is  necessary 
to  maintain  a  nuisance.  If  it  is  kept  or  con- 
tinued, when  it  should  have  been  abated,  it 
is  maintained.  That  the  defendant  was  not 
proved  to  have  had  work  done  at  this  place 
after  constructing  the  catch-basin  and  before 
the  injury  does  not  sufiice  to  show  that  it 
did  not  maintain  the  basin.  In  fact,  the  de- 
fendant's agent  directed  that  the  catch-basin 
be  repaired  after  the  injury.  Though  this 
was  not  admissible  as  evidence  of  negligence, 
it  tended  to  show  an  assertion  of  control 
over  and  maintenance  of  the  structure,  even 
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after  the  plaintiff  was  Injured.  City  Council 
of  Augusta  ▼.  Marks,  124  Ga.  365,  52  S.  E. 
539 ;  Wood  on  Nuisances,  §  866 ;  29  Cyc.  1260. 

The  limitation  of  actions  as  to  a  continu- 
ing nuisance  affecting  the  value  of  property 
cannot  be  applied  to  a  case  like  this,  where 
no  injury  arose  to  the  person  of  the  plain- 
tiff at  once  upon  the  construction  of  the  bas- 
in, but  by  its  existence  at  the  time  when  he 
was  hurt  Likewise  the  statute  of  limita- 
tions applicable  to  the  prosecution  of  a  per- 
son who  wrongfully  obstructs  or  interferes 
with  a  highway  has  no  application  to  a  suit 
by  one  who  suffers  a  personal  injury  by 
reason  of  the  structure. 

[4]  4.  It  was  contended  that  the  evidence 
showed  that  the  county  authorities  had  as- 
sumed jurisdiction  over  this  basin  after  its 
erection,  and  had  relieved  the  defendant 
from  any  duty  in  regard  to  it,  and  that  the 
verdict  was  unauthorized.  We  cannot  con- 
cur in  this  contention.  The  mere  fact  that 
the  county  or  municipal  authorities  did  not 
promptly  require  the  plaintiff  to  remove  the 
basin  as  a  nuisance  did  not  necessarily  oper- 
ate to  accept  it  as  a  part  of  the  public  works. 
Whether  it  might  have  any  evidential  value 
is  not  the  question.  Nor  do  we  think  that 
the  other  evidence  relied  on  for  that  purpose 
was  sufficient  to  support  the  contention  of 
the  defendant 

[6]  5.  When  the  limits  of  the  city  of  At- 
lanta were  so  extended  as  to  include  the 
higlnway  at  that  point  it  became  one  of  the 
public  streets  of  the  city,  and  the  munici- 
pality became  liable  for  failing  to  keep  it  in 
proper  repair,  as  it  would  be  for  failing  to 
repair  other  streets.  It  was  contended  that 
this  duty  on  the  part  of  the  municipality 
relieved  the  defendant  from  any  duty  or  lia- 
bility on  account  of  the  catch-basin.  This 
contention  is  not  sound.  Whether  or  not 
the  city  is  liable  for  permitting  a  nuisance 
to  exist  in  one  of  its  streets,  or  permitting 
one  of  them  to  be  in  bad  repair,  this  furnish- 
es no  relief  to  a  person  who  creates  the  nuis- 
ance or  puts  the  streets  in  bad  repair.  The 
possible  liability  of  the  city  does  not  ex- 
culpate one  who  unlawfully  places  in  the 
idghway  that  which  causes  an  injury  to  a 
passer.  2  Dill.  Mun.  Corp.  (5th  Ed.)  S  1727; 
15  Am.  &  E)ng.  Enc.  Law,  433. 

The  argument  that,  if  one  cuts  up  a  sub- 
urban tract  of  land  into  lots  and  streets,  or 
lays  a  sidewalk  on  a  country  road,  and  the 
place  where  this  is  done  Is  subsequently  tak- 
en into  the  corporate  limits  of  a  city,  the 
municipality  becomes  liable  for  failure  to 
keep  it  in  repair,  and  the  person  making  the 
plat  or  laying  the  sidewalk  is  not  liable  on 
account  of  a  bad  condition  which  may  arise 
therein,  is  not  applicable  to  this  case.  The 
authorities  cited,  on  those  subjects,  have  ref- 
erence to  a  case  where  the  original  act  was 
lawful,  and  the  injury  involved  resulted  from 
subsequent  negligence  on  the  part  of  the 
municipality  or  othera 


It  was  urged  that  the  defendant,  having 
put  down  the  catch-basin  and  the  drain, 
could  not  take  it  up  or  alter  it  without  per- 
mission, and  therefore  It  could  not  be  held 
liable  for  not  doing  so.  The  sufficient  an- 
swer to  this  proposition  is  that  the  defend- 
ant has  made  no  effort  to  do  so,  with  or 
without  permission.  If  one  should  dig  a 
hole  in  the  middle  of  a  city  street  and  erect 
a  post  there  without  authority,  it  would  fur- 
nish no  argument  againnt  his  liability  for 
Injuries  resulting  therefrom  that,  if  he  un- 
dertook to  dig  up  the  street  in  order  to  get 
the  post  out  of  the  way  without  permission, 
he  would  again  violate  some  law.  This 
would  lead  to  the  position  that,  if  one  can 
get  a  nuisance  erected  in  a  street  he  can 
keep  it  there  without  liability  for  damages 
by  saying  that  he  would  have  to  dig  up  the 
street  to  get  it  out,  and  that  he  would  have 
to  ask  the  permission  of  the  municipal  au- 
thorities to  dig  up  the  street. 

[6]  6.  It  was  contended  that  the  ownership 
by  the  defendant  of  abutting  property,  the 
situation  of  its  tracks  and  station  for  passen- 
gers at  that  point,  the  digging  of  the  ditch 
across  the  street,  and  the  laying  of  a  pipe 
connecting  this  with  another  catch-basin 
were  irrelevant  matters,  and  that  the  allega- 
tions on  the  subject  should  have  been  strick* 
en,  and  the  evidence  rejected.  Such  allega- 
tions and  evidence  were  proper  to  show  the 
situation  and  surroundings,  and  that  the  de- 
fendant built  the  catch-basin  for  its  own. 
benefit 

[7]  7.  Objection  was  made  to  evidence  on 
the  part  of  the  dty  engineer  that  the  con- 
struction of  sewers  came  within  the  control 
of  his  department,  and  that  such  municipal 
department  never  had  anything  to  do  with 
the  catch-basin  in  question.  This  evidence 
was  admissible,  in  connection  with  that 
showing  that  no  permission  to  do  the  work 
was  originally  obtained.  It  tended  to  prove 
that  the  city,  through  its  officials  dealing 
with  matters  of  sewers  and  drains,  never 
assumed  or  exercised  jurisdiction  over  this 
particular  catch-basin,  by  dealing  with  it  in 
any  way,  so  as  to  recognize  it  as  a  part  of 
the  municipal  drainage,  or  authorize  the  de- 
fendant to  assume  that  it  had  thus  been  tak- 
en over  by  the  city. 

The  evidence  of  the  chief  of  the  sanitary 
department  was  also  admitted,  over  objec- 
tion, to  show  that  that  department  had  a 
force  of  men  who  cleaned  catch-basins  in  the 
city,  and  that  he  did  not  think  they  ever 
cleaned  out  the  catch-basin  in  question.  This 
was  admissible  for  the  same  reason.  If  its 
admissibility  was  rendered  doubtful  by  the 
statement  of  the  witness  that  he  did  not 
know  there  was  no  sewer  there  on  that 
street  in  190S,  and  that  they  never  cleaned 
out  catch-basins  except  where  there  was  a 
sewer,  the  admission  of  the  evidence  would 
not  cause  a  reversal. 

[8]  8.  The  presiding  judge  charged  that  the 
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plaintiff,  if  entitled  to  recover,  would  be  en- 
titled to  recover  such  reasonable  amount  of 
physician's  bills  and  the  necessary  expenses 
incurred  In  consequence  of  the  injury  as 
might  have  been  proved  to  the  satisfaction 
of  the  jury.  It  was  urged  that  this  charge 
was  without  foundation  in  the  evidence,  be- 
cause there  was  no  proof  that  the  amount 
of  the  physician's  bills  was  reasonable  or 
necessary,  or  what  was  the  value  of  the 
services.  As  to  this  point  counsel  cited  Al- 
len V.  Harris,  113  Ga.  107,  38  S.  E.  322,  and 
So.  Ry.  Co.  V.  Williams,  113  Ga.  335,  38  S.  E. 
744.  In  the  first  of  those  cases  it  was  held 
that  evidence  of  what  was  paid  for  profes- 
sional services  is  not,  without  more,  suffi- 
cient proof  of  their  value.  From  the  de- 
cision It  seems  that  the  only  proof  intro- 
duced in  support  of  two  items  of  damages 
recovered,  on  account  of  bad  faith  or  stub- 
bom  litiglousness  on  the  part  of  the  defend- 
ant, was  that  the  plaintiff  paid  a  surveyor 
$3  for  surveying  a  lot  intended  to  be  de- 
scribed in  the  deed  which  it  was  sought  to 
have  reformed,  and  paid  his  attorney  $200 
for  bringing  and  prosecuting  the  case.  It 
was  said  that  it  might  have  been  legitimate 
to  show  what  was  actually  paid  for  the  serv- 
ices, but  this  alone  was  not  sufficient  to  es- 
tablish that  such  services  were  worth  the 
amount  contracted  to  be  paid  or  actually 
paid  therefor.  In  the  second  case  above  cit- 
ed it  was  held  that,  while  proof  of  the  cost 
of  an  article  or  thing  is  not  a  criterion  of 
its  value,  yet  such  evidence  is  admissible  as 
a  circumstance  in  an  inquiry  Instituted  to 
ascertain  the  value.  In  the  present  case 
there  was  proof  of  the  amount  of  expenses 
incurred  and  paid  by  the  plaintiff  for  treat- 
ment on  account  of  the  injury.  But  the  evi- 
dence did  not  stop  there.  The  physicians 
who  attended  him  were  introduced,  and  de- 
scribed the  nature  of  the  Injury,  the  treat- 
ment given  to  him,  and  the  nature  and  ex- 
tent of  the  services  rendered. 

In  Baker  v.  Richmond  City  Mill  Works, 
105  Ga.  225,  31  S.  E.  426,  it  was  held  that 
Jurors,  in  passing  upon  the  testimony  of  an 
expert  witness  as  to  the  value  of  profession- 
al services,  are  not  absolutely  bound  by  his 
opinion,  but  may  exercise  their  own  judg- 
ment on  the  subject,  taking  into  considera- 
tion the  nature  of  the  services,  the  time  re- 
quired to  perform  them,  and  all  the  attend- 
ant circumstances.  This  ruling  has  since 
been  followed.  Jennings  v.  Stripling,  127 
Ga.  778,  784,  56  S.  E.  1026.  If  the  jury  are 
not  bound  by  the  opinion  evidence,  but  may 
put  their  own  estimate  upon  the  value  of 
the  services.  In  view  of  their  nature  and 
character  and  the  attendant  circumstances, 
it  cannot  be  said  there  is  nothing  on  which 
they  may  base  a  verdict,  or  on  which  the 
judge  may  base  a  charge,  if  the  nature  of 
the  injury,  the  character  of  the  services  ren- 
dered, and  the  amount  paid  therefor  are  all 


proved,  but  there  Is  a  mere  omission  on  the 
part  of  a  witness  to  ^y  that  he  thinks  the 
amount  was  reasonable. 

[91  9.  It  was  contended  that  there  were 
two  counts  in  the  petition,  and  that  the  ver- 
dict did  not  show  on  which  one  it  was  based. 
If  there  would  have  been  any  merit  in  this 
as  an  original  proposition,  the  defendant  was 
not  shown  to  have  made  any  objection  to 
the  verdict  when  returned,  or  to  have  in- 
voked any  ruling  of  the  court  on  the  subject. 
Dalton  V.  Drake,  75  Ga.  115  (2). 

[101  10.  There  were  various  other  assign- 
ments of  error,  distributed  through  30 
grounds  of  demurrer  and  22  grounds  of  the 
motion  for  a  new  trial.  What  has  been  said 
above  disposes  of  the  most  substantial  ques- 
tions raised.  As  to  the  others  not  specifically 
mentioned,  it  is  sufficient  to  say  that  they 
require   neither   discussion   nor   a    reversal. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(188  Oa.  584) 
DARSEY  V.  DARSEY  et  at 
(Supreme  Court  of  Georgia.    Aug.  19,  1912.) 

(8i/llahu$  Iv  the  Court.) 

1.  Trial  (§  141*)— Direotinq  Verdict— Un- 
disputed Evidence. 

Under  undisputed  evidence,  and  admissions 
contained  in  the  plaintiff's  petition,  the  verdict 
in  favor  of  the  defendant  heing  demanded,  the 
judge  did  not  err  in  directing  it.  ' 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  336;    Dec.  Dig.  {  141.*] 

2.  Appeal  and  Error  (|  1047*)  —  Review — 
Rulings  on  Evidence— Harmless  Error. 

Evidence  admitted  over  objection  by  the 
plaintiff,  or  that  which  was  offered  by  the  plain- 
tiff and  excluded,  in  view  of  the  admissions  in 
the  petition  and  other  uncontradicted  evidence, 
would  not  have  affected  the  result  announced  in 
the  first  headnote,  and  accordingly  it  is  unnec- 
essary to  pass  on  any  assignments  of  error  bas- 
ed on  rulings  as  to  the  admissibility  of  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4132,  4133,  4146--4152; 
Dec  Dig.  f  1047.*! 

Error  from  Superior  Court,  Decatur  Coun- 
ty; Frank  Park,  Judge. 

Action  by  Lizzie  Darsey  against  Rebecca 
Darsey  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

On  October  21,  1902,  Mrs.  Lizzie  Darsey 
instituted  suit  against  Mrs.  Rebecca  Darsey, 
George  E.  Darsey,  L.  O.  (Oscar)  Darsey,  and 
others,  wbo  were  children  and  heirs  at  law 
of  Jesse  R.  Darsey,  wbo  died  in  1899,  for 
the  recovery  of  lot  of  land  No.  26  in  the 
Twenty-Second  district  of  Decatur  county, 
6a.,  and  seeking  also  a  decree  ''setting  up, 
establishing,  and  confirming**  the  plaintiff's 
title  to  the  land  above  mentioned,  "and  for- 
ever barring  and  annulling  all  claims  that 
may  be  urged  by  any  of  the  aforesaid  heirs 
of  Jesse  Darsey    ♦     ♦    ♦     to  said  land  by 


*For  other  cases  see  same  topic  and  section  NUMBifiR  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Serlgs  A  Rep'r  Indezep 
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reason  of  their  inberitance  from  their  fa-  ] 
ther."     On  the  trial  the  judge  directed  a 
verdict  In   favor  of  the   defendants.     The 
plaintiff's  motion  for  a  new  trial  was  over- 
niled,  and  she  excepted.    The  plaintiff,  Jesse 
B.  Darsey  (under  whom  the  defendants  claim- 
ed by  Inheritance),  and  Mrs.  Arenzl  Daniel 
(n^  Darsey)  were  sisters  and  brother,  and 
constituted  all  of  the  heirs  at  law  of  their 
father,    Jesse   Darsey,    who   died    Intestate 
In  1865,  prior  to  July.    After  his  death  the 
lands  of  his  estate  were  divided  In  kind  by 
allotment   on   July   21,    1865,   between   the 
three  heirs  above  named.    At  that  time  the 
two  daughters,  Lizzie  and  Arenzl,  were  mar- 
ried, the  former  to  John  F.  Darsey  and  the 
latter  to  Robert  Daniel.    The  lands  which 
were  to  be  divided  were  appraised  by  five 
disinterested  persons  and  drawn  for  by  the 
parties  at  interest.    In  this  allotment  Jesse 
R.  Darsey  (under  whom  the  defendants  claim 
by  Inheritance,  and  who  died  In  1899)  drew 
the  lot  in  dispute,  and  also  lots  193  and  194 
In  the  Eleventh  district  of  Mitchell  county. 
Lot  No.  25  in  the  Twenty-Second  district  of 
Decatur  county,  and  one-half  of  lot  No.  385 
In  the  Nineteenth  district  of  Decatur  coun- 
ty, constituting  the  home  place  of  Jesse  Dar- 
sey, deceased,  were  drawn  by  plaintiff,  or 
her  husband,  John  F.  Darsey,  and  they  there- 
after, until  December,  1865,  resided  on  the 
property  so  drawn.    Other  lots  unnecessary 
to  mention  were  drawn  by  the  remaining 
heir,  Arenzl  Daniel,  or  her  husband,  Robert 
Daniel.    At  the  time  of  the  allotment  deeds 
were  executed.     Lizzie  Darsey  and  Arenzl 
Daniel  were  not  named  as  parties  thereto, 
but  their  respective  husbands  were  named  as 
parties.    Among  the  deeds  so  executed  was 
one  dated  July  21,  1865,  by  which  Robert 
Daniel  and  Jesse  R.  Darsey  conveyed  to  John 
F.  Darsey  lot  No.  25  and  the  east  half  of  lot 
No.  385  In  Decatur  county,  representing  the 
allotment  to  Lizzie  Darsey.    The  considera- 
tion named  was  $1,658.33.    Another  of  such 
deeds  bore  the  same  date  and  recited  the 
same  consideration;   but  it  was  executed  by 
Robert  Daniel  and  John  F.  Darsey,  and  con- 
veyed to  Jesse  R.  Darsey  lot  No.  26  (the 
land  in  dispute),  and  also  lots  193  and  194 
in  the  Eleventh  district  of  Mitchell  county. 
Immediately  after  this  allotment  Jesse  R. 
Darsey  expressed  a  preference  for  lot  No.  23 
and  the  east  half  of  lot  No.  385,  which  had 
been  drawn  by  Mrs.  Lizzie  Darsey  and  her 
husband,  and  a  verbal  agreement  was  enter- 
ed into  by  which  this  land  was  to  go  to 
Jesse  R.  Darsey  In  excliange  for  the  whole 
or  some  part  of  the  land  which  had  been  al- 
lotted to  Mrs.  Lizzie  Darsey,  or  her  hus- 
band, John  Darsey.    No  deeds  were  executed 
between  them  evidencing  this  exchange,  but 
Jesse  R.  Darsey  In  pursuance  of  the  trade 
took  possession  of  lot  No.  25  and  the  east 
half  of  lot  385,  and  continued  thereafter  to 
maintain   his   possession;    and   Mrs.   Lizzie 
Darsey  and  her  husband,  John  Darsey,  about 
December  1,  1865,  moved  to  Mitchell  county 


and  took  possession  of  lots  193  and  194, 
which  had  been  allotted  to  Jesde  Darsey. 
They  continued  in  possession  for  about  four 
years,  and  sold  the  property  to  John  P. 
Heath  for  $2,250.  Lot  No.  26  In  Decatur 
county,  at.  the  time  of  the  allotment,  and 
for  a  number  of  years  thereafter,  was  wild 
land,  and  not  in  the  actual  possession  of  any- 
body; but  In  1888  or  1889,  before  tjbe  death 
of  Jesse  R.  Darsey,  a  house  was  erected 
thereon,  a  farm  cleared,  and  other  valuable 
Improvements  made,  and  the  house  was  oc- 
cupied by  L.  O.  (Oscar)  Darsey,  one  of  the 
defendants  In  this  case,  and  subsequently  by 
his  tenants  or  those  claiming  with  or  un- 
der him  up  to  the  time  of  the  filing  of  the 
suit 

All  that  has  been  stated  has  been  admitted 
by  both  sides,  except  as  follows:  It  was  con- 
tended by  the  plaintiff  that  in  do  far  as  her 
husband,  John  F.  Darsey,  participated  in  the 
allotment  and  exchange  with  Jesse  R.  Dar- 
sey, and  the  subsequent  management  of  the 
property  received  In  exchange,  he  did  so  as 
her  agent,  and  all  that  he  did  in  that  con- 
nection was  her  act  and  deed,  and  also  that 
the  possession  of  lot  26,  which  conunenced 
before  the  death  of  her  brother,  Jesse  R. 
Darsey,  was  by  her  permission  as  accommo- 
dation to  her  brother,  and  not  under  any  ad- 
verse claim  of  right  On  the  other  hand,  It 
was  contended  by  the  defendants  that  all 
that  John  F,  Darsey  did  was  in  behalf  of 
himself  as  by  assertion  of  his  marital  rights 
to  the  property  inherited  by  his  wife,  and 
that  lot  26  in  Decatur  county  was  not  in- 
cluded in  the  exchange  of  lots,  but  that  Jesse 
R.  Darsey  had  retained  and  continuously  as- 
serted title  to  it,  and  that  the  entry  of  pos- 
session in  1888  or  1889  was  by  right  of  his 
title,  and  in  no  manner  under  the  plaintiff; 
also  that  the  possession  last  mentioned  was 
commenced  by  two  of  the  defendants,  George 
B.  Darsey  and  L.  O.  Darsey,  under  an  agree- 
ment with  their  father,  J.  R.  Darsey,  by 
which,  if  they  entered  possession,  and  made 
certain  valuable  Improvements,  and  occupied 
the  land  for  a  certain  number  of  years,  the 
land  should  be  theirs,  and  that  the  terms  of 
such  agreement  had  been  complied  with  by 
George  E.  and  L.  O.  Darsey;  and  thereupon 
it  was  sought  to  have  the  title  decreed  to  be 
in  George  E.  and  L.  O.  Darsey,  and,  if  that 
could  not  be  done,  then  to  all  of  the  defend- 
ants. 

Hawes,  Pottle  &  Wright,  of  Blakely,  for 
plaintiff  in  error.  M.  E.  O'Neal,  of  Bain- 
bridge,  and  Pope  &  Bennett,  of  Albany,  for 
defendants  in  error. 

ATKINSON,  J.  According  to  the  case  as 
made  by  the  plaintiff,  the  following  facts  ap- 
pear: Jesse  Darsey  died,  leaving  certain 
real  estate.  On  July  1,  1865,  there  was  an 
agreed  division  or  partition  among  his  heirs. 
One  of  these  was  Jesse  R.  Darsey,  and  an- 
other was  his  sister,  the  present  plaintiff. 
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Lizzie  Darsey,  tbe  wife  of  John  Darsey. 
Deeds  were  made  by  the  respective  tenants 
In  common  for  the  puri>ose  of  carrying  Into 
effect  the  partition  thns  made.  As  to  the 
share  which  fell  to  the  plaintiff,  the  other 
tenants  in  common  made  a  deed  to  John 
Darsey,  and  he  and  the  plaintiff  went  into 
possession  of  the  land  so  conveyed,  and  re- 
mained in  possession  until  December  1,  1865. 
This,  under  the  law  as  existing  prior  to  the 
act  of  1866  (Acts  1866,  p.  146),  known  as  the 
"Married  Woman's  Act,"  operated  to  put  the 
title  to  the  share  which  fell  to  the  plaintiff 
into  her  husband,  and  it  became  his  absolute- 
ly by  virtue  of  his  marital  rights  and  of 
such  conveyance  and  dominion.  Code  of 
1861,  is  1701,  1702;  Arnold  v.  Llmeburger, 
122  Oa.  72,  49  S.  E.  812.  The  share  which 
fell  to  Jesse  R.  Darsey  Included  two  lots  In 
Mitchell  county,  and  lot  26  in  Decatur  coun- 
ty, the  lot  now  In  dispute.  A  deed  was  made 
to  him,  which  was  signed  by  John  Darsey 
and  Robert  Daniel,  the  husbands  of  the 
other  two  tenants  In  common*  According  to 
the  plaintiff's  allegation  and  proof,  on  the 
day  when  the  partition  was  made,  a  parol 
agreement  was  made  with  her  brother,  Jesse 
ii.  Darsey,  by  which  there  was  to  be  an  "ex- 
change of  shares,"  so  that  the  share  which 
was  alloted  to  the  plaintiff,  and  which  pass- 
ed to  her  husband,  as  above  stated,  should 
go  to  Jesse  R.  Darsey,  and  the  part  which 
was  allotted  to  him,  and  conveyed  to  him, 
as  above  stated,  should  be  transferred  to 
plaintiff.  After  the  marital  rights  of  John 
Darsey  had  fully  attached  to  the  share  al- 
lotted to  the  plaintiff,  she  had  no  Interest 
whatever  In  It  The  plaintiff  contends  that 
this  share  was  delivered  to  her  brother, 
Jesse  R.  Darsey,  In  lieu  of  the  share  alloted 
to  him  in  the  division.  Her  husband  was 
present,  and  either  made  the  trade  or  cer- 
tainly took  part  In  making  it,  so  that,  ac- 
cording to  her  own  showing,  It  was  in  law 
an  exchange  between  her  husband  and  her 
brother,  whether  she  took  part  in  the  nego- 
tiations or  not  No  trust  was  shown,  and 
no  creation  of  a  separate  estate.  This  would 
not  serve  any  title  In  her  to  that  which  was 
exchanged  by  her  brother  for  the  property 
of  her  husband.  According  to  the  basis  on 
which  her  dalm  rests,  she  acquired  ^noth- 
ing by  the  exchange.  If  any  equitable  title 
arose  from  It,  it  was  In  her  husband,  not 
in  her.  After  December  1, 1865,  she  and  her 
husband  took  possession  of  the  two  lots  In 
Mitchell  county,  which  had  formed  a  part  of 
her  brother's  share  In  the  partition  of  the 
estate.  Ix>t  26  In  Decatur  county,  the  land 
In  dispute,  was  wUd  land,  and  nobody  had 
actual  possession  of  It  She  exercised  no 
dominion  over  it,  paid  no  taxes  upon  It,  and 
did  nothing  to  assert,  much  less  create,  title 
to  It  herself.  Her  testimony  indicated  that 
the  taxes  were  paid  by  her  brother,  Jesse  R. 
Darsey. 
The  defendants  are  the  widow  and  chil- 


dren of  Jesse  R.  Darsey.  They  contend  that 
in  the  partition  of  the  estate  lot  26  fell  to  his 
share.  They  deny  that  it  was  Included  in 
the  trade  under  which  plaintiff  asserts  title, 
but  contend  that  the  two  lots  in  Mitchell 
county  alone  were  included,  and  that  Jesse 
R.  Darsey  retained  the  title  to  the  lot  now 
in  dispute,  which  was  acquired  by  virtue  of 
the  partition.  If  the  contention  of  the  de- 
fendants is  true,  and  the  lot  in  dispute  was 
never  traded  by  Jesse  R.  Darsey  at  all,  of 
course  the  plaintiff  would  have  no  case,  and 
would  not  be  entitled  to  recover.  Nor  would 
she  have  title  or  be  entitled  to  recover  if 
the  lot  was  included  in  the  trade,  because 
the  property  traded  to  Jesse  R.  Darsey,  con- 
stituting the  consideration  paid  to  Jesse  R. 
Darsey  for  the  property  in  dispute,  was  the 
property  of  John  Darsey,  and  no  deed  was 
ever  made  to  plaintiff.  If  John  Darsey  did 
not  make  the  trade  alone,  as  some  of  the 
plalntiff^s  testimony  indicates,  but  they  ne- 
gotiated together,  Uils  would  not  alone  serve 
to  put  any  title  In  the  plaintiff.  John  Dar- 
sey is  not  shown  ever  to  have  done  anything 
to  relinQuish  his  rights,  or  to  convey  any 
rights  to  plaintiff.  Therefore,  in  either 
event,  whether  the  contention  of  the  defend- 
ants or  that  arising  from  the  pleadings  and 
evidence  of  the  plaintiff  be  correct,  the  lat- 
ter has  no  title,  legal  or  equitable,  to  the 
land  in  dispute.  In  the  evidence  of  the  plain- 
tiff there  are  some  loose  and  vague  expres- 
sions that  Oscar  Darsey,  one  of  the  defend- 
ants, moved  on  the  land  with  her  consent 
and  permission;  but  immediately  thereafter 
she  testified  that  she  did  not  have  any  con- 
versation of  any  kind  with  Oscar  Darsey  rel- 
ative to  his  possession  of  the  property  at 
the  time  he  went  upon  it,  and  never  said 
anything  at  all  about  it  until  he  was  going 
to  sell  it,  "and  I  put  in  my  claim  and  tried 
to  explain  it,  but  could  not  make  any  agree- 
ment relative  to  it"  She  also  used  certain 
expressions  to  the  effect  that  "we  were  not 
going  to  charge  him  for  the  land,"  etc  Ap- 
parently this  referred  to  herself  and  her 
husband.  Inasmuch  as  she  had  no  title  to 
the  land,  as  has  been  shown  above,  her  con- 
sent or  agreement  was  unnecessary.  If  John 
Darsey  had  title  to  the  land,  and  consented, 
this  would  not  make  Oscar  Darsey  the 
plaintiff's  tenant,  or  Oscar  Darsey's  posses- 
sion the  plalQtiff's  possession;  and  if  John 
Darsey  conferred  with  the  plaintiff  in  regard 
to  the  management  of  his  property,  and  she 
acquiesced,  especially  in  view  of  the  fact 
that  he  had  acfiulred  the  property  by  reason 
of  his  marital'  rights,  it  amounted  to  noth- 
ing more  than  a  conference  between  hus- 
band and  wife.  Taking  her  testimony  as  a 
whole,  it  makes  no  case  of  tenancy  or  per- 
missive holding  by  the  plaintiff,  requiring  a 
submission  of  the  case  to  the  Jury. 

Under  the  views  above  expressed,  had  the 
evidence  objected  to  by  plaintiff  been  ex-, 
eluded,  or  that  which  was  offered  by  her 
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and  excluded  been  admitted,  the  result  would 
not  have  been  affected. 

Judgment  aflSrmed.  All  the  Justices  con- 
cur. 

(138  Oft.  571) 

GREEN  V.  MORRIS. 
(Supreme  Court  of  Georgia.     Aug.  17,  1912.) 

fSyllahtts  hy  the  Court.) 

1.  ToBTS  (S  26*)~Membebs  and  Stockhold- 
EB8— Actions  Between  Pbomotebs. 

The  petition  was  properly  dismissed  on 
general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  i  33;  Dec  Dig.  §  2a*] 

(Additional  Syllahus  hy  Editorial  Staff.) 

2.  Damages  (§  142*)— Bbeach  of  Contbact— 
Nominal  Damages. 

In  an  action  on  a  contract  to  recover  for 
breach  thereof,  where  special  damages  were  al- 
leged, plaintiff  could  not  recover  nominal  dam- 
ages, where  neither  nominal  nor  general  dam- 
ages were  sought. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  f  418;  Dec.  Dig.  §  142.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  L.  Bell,  Judge. 

Action  by  A.  L.  Green  against  M.  C.  Mor- 
ris. Judgment  for  defendant,  and  plaintiff 
brings  error.     Affirmed. 

J.  V.  Pool,  of  Atlanta,  for  plaintiff  in  er- 
ror. W.  S.  Dillon  and  Anderson,  Felder, 
Rountree  &  Wilson,  all  of  Atlanta,  for  de- 
fendant in  error. 

FISH,  C.  J.  Green  sued  Morris  for  dam- 
ages for  breach  of  contract.  The  substance 
of  the  petition,  now  material,  was  as  fol- 
lows: Plaintiff,  defendant,  and  another  per- 
son, who.  was  the  inventor  and  owner  of  a 
device  for  the  construction  of  automobiles, 
but  who  was  without  financial  means  of 
placing  the  same  on  the  market,  entered  Into 
a  parol  agreement  to  organize  a  corporation 
capitalized  at  $100,000,  for  the  purpose  of 
manufacture,  sale,  etc.,  of  automobiles,  and 
doing  a  general  automobile  business.  Under 
the  agreement  each  of  the  three  parties  was 
to  receive  $17,000  worth  of  stock,  and  the 
plaintiff  and  defendant  were  to  furnish  the 
money  for  the  purpose  of  organizing  the 
corporation  and  placing  the  automobiles  on 
the  market  A  charter  was  to  be  applied  for, 
and  the  corporation  organized  at  once.  Plain- 
tiff, "relying  and  acting  on  the  terms  of  the 
contract  as  above  set  forth,*'  spent  several 
weeks  traveling  about  endeavoring  to  Inter- 
est the  public  In  the  proposed  corporation, 
and  succeeded  in  getting  a  number  of  per- 
sons Interested  therein,  who  were  ready  and 
willing  to  take  stock  In  the  corporation  as 
soon  as  it  could  be  chartered  and  organized. 
The  time  and  service  of  plaintiff  while  so 
engaged  were  worth  $200.  Plaintiff,  "realiz- 
ing that  [the  defendant]  and  himself  were 
without  sufficient  funds  to  successfully  or- 


ganize and  operate  said  concern  beneficially 
to  themselves  and  others  who  might  take 
stock  in  the  company  when  chartered  and 
put  in  operation,  ♦  •  ♦  decided  to  sell 
one-half  of  his  interest,  which  would  be 
$8,500."  Another  person  offered  to  trade  to 
plaintiff  $5,000  worth  of  stock  In  another 
named  company  for  one-half  of  plaintiff's 
Interest  In  said  business,  which  was  85 
shares,  which  proposition  plaintiff  accepted. 
Defendant,  upon  learning  of  such  trade  be- 
tween plaintiff  and  such  other  person.  In- 
formed the  latter  that  "plaintiff  had  no  in- 
terest in  the  said  business"  with  the  defend- 
ant, and  that  neither  plaintiff  nor  the  party 
with  whom  he  had  so  traded  should  ever 
have  any  interest  therein.  Plaintiff  "was 
ready  and  willing  and  anxious  to  apply  for 
a  charter  for  said  company,  to  organize  and 
begin  business  at  once,  according  to  the 
terms  of  the  contract  previously  made  be- 
tween" the  defendant  himself  and  the  other 
party  thereto;  but  the  defendant  "refused 
to  go  ahead  and  organize  the  said  company." 
The  statement  made  by  the  defendant  to  the 
person  with  whom  the  plaintiff  had  traded 
for  the  $5,000  worth  of  stock  In  the  other 
company  prevented  the  trade  from  being  con- 
summated, whereby  the  plaintiff  lost  $5,000, 
the  value  of  the  stock  he  was  to  receive. 
The  defendant  refused  to  permit  plaintiff  to 
have  any  Interest  in  the  business  for  which 
the  corporation  was  to  be  organized,  but 
with  several  named  persons  the  defendant 
organized  the  corporation  himself,  investing 
therein  $4,000,  and  subsequently  selling  out 
his  Interest  for  $10,000.  By  reason  of  the 
facts  alleged,  defendant  has  damaged  the 
plaintiff  $13,750.  The  petition  was  dismiss- 
ed on  general  demurrer,  and  the  plaintiff 
excepted. 

[1]  It  does  not  appear  that  plaintiff  paid 
anything  toward  organizing  the  corporation 
and  placing  the  automobiles  on  the  market, 
although  under  the  terms  of  the  contract  he 
and  the  defendant  were  to  furnish  the  mon- 
ey for  such  purpose.  Indeed,  it  appears 
from  the  petition  that  plaintiff  and  defend- 
ant were  without  sufficient  funds  to  success- 
fully organize  and  operate  the  contemplated 
corporation.  The  petition  alleges  that  In 
order  'to  raise  funds  for  the  purpose  of  or- 
ganizing the  corporation,  plaintiff  sold  half 
of  his  Interest  therein  to  one  who  owned 
stock  in  another  corporation,  and  was  to  re- 
ceive in  payment  of  his  half  interest  $5,000 
worth  of  stock  in  such  other  corporation.  It 
appears,  however,  that  the  plaintiff  had  no 
Interest  In  the  business  for  the  transaction 
of  which  the  corporation  was  to  be  organ- 
ized, for  the  reason  that  he  had  contributed 
nothing  towards  such  business,  no  cori)ora- 
tion  had  been  formed,  and,  of  course,  he 
could  have  no  stock  therein.  While  it  is  al- 
leged that  plaintiff  spent  several  weeks  in 
endeavoring  to  induce  other  people  to  take 


*For  otbei  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dtg.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


Oa.) 


NEWS  PUB.  CO.  T.  liOWB 


671 


stock  in  the  contemplated  corporation,  and 
that  his  time  and  services  in  so  doing  were 
worth  a  given  sum,  it  does  not  appear,  from 
the  terms  of  the  contract  set  out  in  the  pe- 
tition, that  he  was  under  any  obligation  to 
perform  snch  services. 

[2]  The  suit  was  for  damages  in  the  sum 
of  $13,750,  which  sum  was  evidently  made 
up  of  the  $5,000  which  plaintiff  alleged  he 
lost  by  reason  of  the  defendant  breaking  up 
the  trade  by  which  plaintiff  was  to  obtain 
$5,000  worth  of  stock  in  another  company, 
and  the  amount  of  $8,500,  which  was  the 
value  of  half  of  the  $17,000  of  stock  which 
plaintiff  was  to  have  in  the  business  to  be 
incorporated,  which  half  interest  he  would 
retain  after  paying  for  the  $5,000  worth  of 
such  other  stock.  As  we  have  already  in- 
timated, the  plaintiff  was  not  entitled  to 
recover  for  such  damages;  nor  was  he  enti- 
tled to  recover  nominal  damages,  for  the  rea- 
son that  neither  nominal  nor  general  dam- 
ages were  sought  to  be  recovered.  Hadden 
V.  Sou.  Messenger  Service,  135  Ga.  372,  69 
S.  B.  480.  It  follows  that  the  court  did  not 
err  in  dismissing  the  petition  on  general  de- 
murrer. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(138  Oa.  006) 

SIMMONS  V.  THOMPSON. 
(Supreme  Court  of  Georgia.     Aug.  19,  1912.) 

(Syllahus  ly  the  Court.) 

1.  EiviDENCE  (8  461*)— Pabol  Evidence  Af- 
fecting Wbitings—Description  op  Land. 

D.  A.  Thompson  owned  a  tract  of  land  in 
the  town  of  Covington,  and  carved  out  of  it 
several  parcels  fronting  south  on  Conyers  street. 
One  of  these  was  sold  to  W.  B.  Lee.  Subse- 
quently the  most  easterly  parcel,  which  border- 
ed easterly  on  New  street,  was  sold  to  W.  R. 
Ingram;  the  deed  describing  the.  property  as 
follows :  "All  that  tract  or  parcel  of  land  lying 
and  being  in  the  city  of  Covington,  Newton 
county,  state  of  Georgia,  known  as  lot  No.  9 
in  a  survey  of  D.  A.  Thompson's  land,  made 
by  J.  M.  Heiger,  fronting  on  Conyers  street 
100  feet,  and  running  bacic  north  220  feet,  more 
or  less,  until  the  back  line  comes  even  with 
W.  B.  Lee's  lot,  bounded  on  the  south  by  Con- 
yers street,  west  by  lands  of  D.  A.  Thompson, 
north  by  D.  A.  Thompson,  east  by  New  street, 
33  feet  wide,  which  said  street  is  to  be  kept 
open  as  far  back  as  Ingram's  lot  runs  at  least." 
Heldf  the  descriptive  words  "running  back 
north  220  feet,  more  or  less,  until  the  back  line 
comes  even  with  W.  B.  Lee's  lot,"  are  ambigu- 
ous, and  subject  to  be  explained  by  parol  evi- 
dence, in  an  action  of  complaint  for  land  be- 
tween Thompson  and  his  remote  grantee. 

[EkI.   Note. — For  other   cases,   see    Evidence, 
Cent.  Dig.  §f  2129-2133 ;    Dec.  Dig.  f  461.*] 

2.  Ejectment  (ff  64,  111*)— Pleading— Veb- 

DIOT. 

In  a  suit  for  the  recovery  of  land,  the  pe- 
tition should  describe  the  land  with  such 
accuracy  that,  if  a  general  verdict  is  found 
for  the  plaintiff,  a  writ  of  possession  may  issue 
oased  on  such  description.  If  the  evidence  au- 
thorizes a  recovery  tor  a  part  of  the  land  in- 
cluded  in   the   description,   the  verdict   should 


likewise  describe  the  land  recovered  with  suf- 
ficient accuracy.  In  the  present  case  the  peti- 
tion described  the  land  for  which  suit  was 
brought  in  a  vagae  and  indefinite  manner. 
Three  amendments  were  made  to  it,  but  all  of 
them  were  filed  on  the  same  day,  and  it  can- 
not be  determined  with  certainty  from  the  rec- 
ord in  what  order  they  were  made.  They  varied 
the  description  of  the  land  in  dispute,  though 
themselves  subject  'to  criticism  as  to  definite- 
ness.  The  verdict  was  generally  in  favor  of  the 
plaintiff.  The  evidence  did  not  authorize  a 
recovery  based  on  any  description  made  in  the 
petition  or  the  amendments,  as  a  whole.  The 
verdict  did  not  describe  any  particular  part  of 
the  land  included  in  such  description,  so  as  to 
adjust  it  to  the  evidence.  Held,  that  a  new 
trial  must  be  granted. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  f§  61,  107;    Dea  Dig.  §f  64,  111.*) 

Error  from  Superior  Court,  Newton  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  by  D.  A.  Thompson  against  M.  S. 
Simmons.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

C.  C.  King,  of  Covington,  for  plaintiff  in 
error.  Rogers  &  Knox,  of  Covington,  for  de- 
fendant in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(U  Oa.  App.  44d) 
WILSON  ▼.   STATE.     (No.  3,606.) 
(Court  of  Appeals  of  Georgia.    Sept  17,  1912.) 

(Syllahus  hy  the  Court.) 

Decision  or  Supreme  Court  Controlling. 
The  only  question  raised  by  the  record,  re- 
lied upon  by  the  plaintiff  in  error,  was  as  to 
the  constitutionality  of  the  statute  under  which 
the  indictment  was  framed.  Acts  1903,  p.  90; 
Penal  Code,  f  715.  This  question  having  been 
certified  by  this  court  to  the  Supreme  Court, 
the  case  is  fully  controlled  by  the  answer  of 
that  court,  in  the  opinion  handed  down  August 
12,  1912  (138  Ga.  489,  75  S.  E.  619),  and  ac- 
cordingly the  judgment  of  the  court  below  is 
affirm^. 

Error  from  City  Court  of  Leesburg;  H.  L. 
Long,  Judge. 

Tim  Wilson  was  convicted  of  crime,  and 
brings  error.  Case  certified  to  Supreme  Court 
(75  S.  E.  619).     Affirmed. 

C.  H.  Beazley  and  D.  J.  Ragan,  both  of 
Leesburg,  for  plaintiff  in  error.  W.  G.  Mar- 
tin, Sol.,  of  Leesburg,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 

POTTLE,  J.,  not  presiding. 


(U  Ga.  App.  453) 
NEWS  PUB.  CO.  V.  LOWE.     (No.  4,083.) 
(Court  of  Appeals  of  Georgia.    Sept  17,  1912.) 

(SyllabuB  hy  the  Court,) 

Review— Sufficiency  op  Evidence. 

This  is  the  third  appearance  of  this  case 
before  this  court  First,  it  was  here  on  ex- 
ceptions to  the  overruling  of  a  demurrer  and 
the  allowance  of  an  amendment  to  the  petition; 
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and  this  court  held  that  the  petition  set  out  a 
rause  of  action.  News  Pablishine  C!o.  ▼.  Lowe, 
8  Qa.  App.  333,  69  S.  E.  128.  Second,  it  was 
here  on  exceptions  to  a  judgment  awarding  a 
nonsuit;  and  this  court  reversed  that  judgment, 
it  being  held  that  the  plaintiff  proved  his  case 
as  laidl  and  that  the  alleged  publication  was 
prima  zacie  libelous.  Lowe  ▼.  News  Publishing 
Co.,  9  Ga.  App.  103,  70  S.  E.  607.  It  is  now 
here  for  the  purpose  of  having  the  trial  of  the 
case  reviewed  on  the  facts,  on  exception  to  the 
judgment  overruling  the  defendant's  motion  for 
a  new  trial.  A  careful  examination  of  the  rec- 
ord shows  that  the  evidence  in  behalf  of  the 
plaintiff  entitled  him  to  recover  damages  for 
the  libel,  and  that  the  evidence  in  behalf  of 
the  defendant  was  material  only  on  the  question 
of  mitigation  of  damages.  The  motion  for  new 
trial  contains  several  objections  to  excerpts 
Irom  the  charge.  These  excerpts,  considered  in 
fonnection  with  the  charge  as  a  whole  and  in 
(he  light  of  the  issues  raised  by  the  evidence, 
are  without  material  error.  No  prejudicial  er- 
ror of  law  appears,  substantial  justice  was 
reached  by  the  verdict,  and  the  litigation  should 
end. 

Error  from  City  Court  of  Brunswick;  D. 
W.  Krauss,  Judge. 

Action  by  J.  A.  Lowe  against  the  News 
Publishing  Company.  Judgment  for  plaintiff 
and  defendant  brings  error.    Affirmed. 

Boiling  Whitfield,  Ernest  Dart,  and  Court- 
land  Symmes,  all  of  Brunswick,  for  plaintiff 
in  error.  F.  H.  Harris,  of  Brunswick*  for 
defendant  in  error. 

HILL,  0.  J.    Judgment  affirmed. 


(U  Ga.  App.  460) 

RANET  BROS,  et  aL  ▼.  GEORGIA  COTTON 

CO.  (No.  4,043.) 
(Coort  of  Appeals  of  Georgia.    Sept  17,  1012.) 

(Syllahus  hy  the  Court.) 

FoBifBB  Decision  Conteolung. 

TMs  case  is  fully  controlled  by  the  decision 
of  this  court  in  McNamara  v.  Georgia  Cotton 
Co.,  10  Ga.  App.  669  (1,  2,  and  3),  73  S.  E. 
1002. 

Error  from  City  Court  of  Ashbum;  B.  L. 
Tipton,  Judge. 

Action  between  Raney  Bros,  and  others 
and  the  C^rgia  Cotton  Company.  From  the 
Judgment,  Raney  Bros,  and  others  bring  er- 
ror.   Affirmed. 

Haygood  &  Cutta,  of  Fitzgerald,  and  Z. 
Bass,  of  Ashbum,  for  plaintiffs  in  error.  J. 
T.  Hill  and  J.  W.  Dennard,  both  of  Cordele, 
and  J.  H.  Pate,  of  Ashbum,  for  defendant 
In  etror. 

HILL,  C.  J.    Judgment  affirmed. 

<U  Qa.  App.  466) 

HAGAN  SUPPLY  CO.  v.  MORRIS  &  CO. 

(No.  4,149.) 

(Court  of  Appeals  of  Georgia.    Sept.  17,  1912.) 
(SyUahui  by  th^  CourtJ 

SUFFICIENCT  OF  EVIDENCE. 

The  jury  were  authorized  to  find,  from  the 
evidence  in  this  case,  that  a  scheme  was  enter- 


ed  into  between  the  vendor  and  the  purchaser 
to  evade  the  provisions  of  Civil  Code  1910,  S 
8226,  regulating  the  sale  of  merchandise  in 
bulk,  by  which  the  plaintiff,  as  a  creditor  of 
the  vendor,  was  defrauded;  and  the  verdict  re- 
turned against  the  purchaser,  on  the  traverse 
of  his  answer  to  the  summons  of  garnishment 
served  at  the  instance  of  the  plaintifl!,  was  ful- 
ly supported  by  the  evidence,  and  no  error  of 
law  appears. 

Error  from  City  Court  of  Reidsville;  E.  O. 
Ck>llins,  Judge. 

Action  between  the  Hagan  Supply  (Com- 
pany and  Morris  &  Ck>.  From  the  Judgment* 
the  Hagan  Supply  Company  brings  error. 
Affirmed* 

P.  M.  Anderson,  of  Claxton,  and  Hines  & 
Jordan,  of  Atlanta,  for  plaintiff  in  error. 
Bi.  A.  Smith,  Jr.,  of  Hagan,  and  H.  IL 
Elders,  of  Reidsville*  for  defendants  in  error. 

HILI^  CL  J.    Judgment  affirmed. 


CU  Ga.  App.  4M) 
BfAT  ▼.  McCARTT.    (No.  4,10a) 
(C3ourt  of  Appeals  of  Georgia.    Sept  17,  1912.) 

(SyllabuB  hy  the  Court.) 

1.  Parties  (f  7*)^Aotion8  bt  Tbustbb  ob 
Assignee. 

A  trustee  or  assignee,  who  holda  the  legal 
title  of  choees  in  action  under  a  valid  deed  of 
assignment  for  the  benefit  of  creditors,  can  sue 
to  recover  the  amount  of  an  account  induded 
in  the  deed  of  assignment,  for  the  use  of  one  who 

gurchased  the  account  at  a  public  sale  held 
y  him  as  such  trustee  or  assignee.  The  legal 
title  to  the  account  as  a  chose  in  action  is  in 
the  trustee  or  assignee,  and  the  equitable  inter- 
est is  in  the  purchaser  of  the  account. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  if  9-11;  Dec  Dig.  I  7.*] 

2.  No   Ebbob  or  Law  —  Evidenob  Sufii- 

CIENT. 

No  material  error  of  law  appears,  and  the 
evidence  supports  the  verdict. 

(Additional  Syllahu9  ly  Bditoriai  Staff.) 
8.  Assignments  fob  Benefit  or  Cbeditobs 

(I  278*)— DOCUMBNXABT    EVIDENCB  —  BoOK 

Entbies. 

In  an  action  by  an  assignee  for  creditors 
on  an  account  included  in  the  deed  of  assign- 
ment for  the  use  of  a  purchaser  of  the  ac- 
count, the  books  of  the  firm  which  made  the 
assignment  i^ere  properly  admitted  in  evidence 
to  corroborate  the  evidence  of  a  member  of 
the  firm  and  as  books  of  original  entries. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  |f  829-832; 
Dec  Dig.  f  278.*) 

Error  from  City  Court  of  Sandersville;  B. 
W.  Jordan,  Judge. 

Action  by  W.  A.  McCarty,  for  use  of  A.  O. 
Harrison,  against  J.  Q.  May.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

J.  E.  Hyman,  of  Sandersville,  for  plaintiff 
in  error.  E^rans  &  Evans,  of  Sandersville, 
for  defendant  in  error. 
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HILL,  C.  J.  Brown  ft  Co.  sued  J.  Q.  May 
for  the  sum  of  $07.66,  alleged  to  be  due  on 
acconnt  The  plaintiffs  insisted  that  they 
gave  a  check  to  May  for  this  amount,  which 
May  wanted  to  pay  on  insurance  premiums, 
and  that  May  never  paid  back  the  sum  so 
adyanced.  May  admitted  that  they  gave  him 
the  check  for  that  sum,  for  the  purpose 
stated;  but  be  testified  that  he  paid  them 
the  cash  for  the  check  when  he  received  it 
After  the  suit  was  filed,  Brown  &  Co.  filled 
in  business,  and  made  a  written  assignment 
to  W.  A.  McCarty,  for  the  benefit  of  their 
creditors,  and  McCarty  accepted  the  trust, 
and  proceeded,  as  such  trustee  or  assignee, 
to  liquidate  the  business,  and,  in  pursuance 
of  the  deed,  sold  at  public  sale  all  the  ac- 
counts and  choses  in  action  of  Brown  &  Co., 
and  A  C.  Harrison  became  the  purchaser 
thereof.  The  books  of  account  and  choses  in 
action,  including  the  account  against  May, 
were  delivered  to  Harrison  by  McCarty,  but 
no  written  transfer  or  assignment  was  made 
by  McCarty  to  Harrison.  During  the  trial 
an  amendment  was  allowed,  without  objec- 
tion,  striking  the  names  of  Brown  &  Co.  as 
plaintiffs,  and  snbstituting  as  plaintiff  W.  A. 
McCarty,  as  trustee,  suing  for  the  use  of  A. 
C.  Harrison.  A  verdict  was  rendered  for  the 
plaintiff,  and  the  defendant  excepts  to  the 
judgment  overruling  his  motion  for  a  new 
trial. 

[1]  1.  The  plaintiff  in  error  insists  that 
there  was  no  evidence  of  any  written  trans- 
fer or  assignment  of  the  account  to  Harrison, 
and  therefore  no  proof  of  his  ownership. 
The  rule  is  that  transfers  of  accounts  must 
be  in  writing.  Civil  Code  1910,  i  3053; 
Swann-Davia  Co.  v.  Stanton,  7  Ga.  App. 
ees,  67  S.  E.  888;  Turk  v.  Cook,  63  6a.  681. 
We  do  not  think  that  this  principle  is  perti- 
nent or  controlling,  under  the  facts  in  the  In- 
stant case.  It  is  admitted  that  McCarty,  as 
trustee  or  assignee,  held  the  legal  title  to 
the  choses  in  action  by  a  valid  instrument 
in  writing.  This  title  was  still  in  him  at 
the  time  the  suit  was  filed,  since  he  had 
not  made  any  written  transfer  thereof  to 
Harrison;  but  Harrison  bought  at  the  public 
sale,  and  the  equitable  title  was  in  him. 
Suit  must  be  brought  by  one  who  holds  the 
legal  title,  for  the  benefit  of  the  one  who 
holds  the  beneficial  interest;  and  so  Mc- 
Carty, as  the  holder  of  this  legal  title,  was 
suing  for  the  use  of  Harrison,  who  held  the 
equitable  title.  This  was  in  accordance  with 
the  statute.  Civil  Code  1910,  f  5516.  Brown 
&  Co.  having  made  a  deed  of  assignment  to 
McCarty,  they  could  not  sue,  and  Harrison, 
the  purchaser  at  the  sale  made  by  McCarty, 
trustee,  could  not  sue,  because  he  held  only 
the  beneficial  interest  The  legal  title  was 
In  McCarty,  and  the  suit  could  only  have 
been  brought  by  him.  May  was  bound  to 
pay  to  the  one  who  held  the  legal  title,  who, 
under  the  evidence,  was  McCarty>  the  nom- 
inal plaintiff. 
76  S.E. 


[3]  2.  The  next  ground  insisted  upon  by 
the  plaintiff  in  error  is  that  the  court  erred 
in  admitting  in  evidence  the  ledger  and  cash 
book  kept  by  Brown  &  Co.  These  books 
were  admitted,  not  as  primary  evidence,  but 
for  the  purpose  of  corroborating  the  evidence 
of  Brown.  Brown  &  Co.  kept  a  clerk,  but 
'Brown  testified  that  he  gave  the  check  in 
question  to  May,  and  that  he  knew  that  these 
books  and  this  account  were  correct;  and,  be- 
sides, under  the  evidence,  the  cash  book  was 
clearly  a  book  of  original  entries,  and  ad- 
missible. The  books  were  admissible  under 
the  rulings  of  this  court  in  Bush  v.  Fourcher, 
3  Ga.  App.  43,  59  S.  B.  459. 

[f]  8.  The  only  real  issue  In  the  case  was 
that  of  payment  Brown  testified  that  he 
advanced  the  money  sued  for,  by  a  check 
given  to  May,  and  that  May  had  never  paid 
the  debt  May  admitted  getting  the  check, 
but  testified  that  he  paid  the  money  at  the 
time  he  received  the  check.  The  Jury  be- 
lieved Brown's  evidence,  and  the  trial  judge 
approved  the  verdict  In  the  absence  of  ma- 
terial or  prejudicial  error  of  law,  the  Judg- 
ment refusing  another  trial  must  be  affirmed. 

Judgment  afl^rmed. 


(U  (H.  App.  448) 

ADAMS  EXPRESS  CO.  ▼.  BifBLLICHAMP. 

(No.  3,225.) 

(Court  of  Appeals  of  Georgia.    Sept  17,  1912.) 

(Syllabus  by  the  Court,) 

ElxpBBss  CoiiPANiES— Liabilities. 

In  view  of  the  ruling  of  the  Supreme  Court 
in  answer  to  questions  certified  to  it  by  this 
court  a38  Ga.  443,  75  S.  E.  596),  that  there 
is  no  Talid  distinction  between  the  facta  ot 
the  present  case  and  those  in  the  case  of  South- 
em  Express  Co.  v.  Hanaw,  134  Ga.  445,  67  S. 
E.  944,  137  Am.  St.  Rep.  227,  and  that  neither 
the  plaintifiTs  right  to  recover  nor  the  amount 
of  such  recovery  is  affected  by  section  10  of 
the  Interstate  Commerce  Act  (Act  Feb.  4,  1887, 
c.  104,  24  Stat.  382  [U.  S.  Comp.  St  1901,  p. 
3161]),  as  amended  June  29,  1906  (Act  June 
29,  1906,  c.  3591,  34  Stat.  584  [U.  S.  Comp. 
St.  Supp.  1911,  p.  12931),  or  by  the  act  of  Con- 
gress known  as  the  "Blkins  Act"  (Act  Feb.  19, 
1903,  c.  708.  32  Stat  847),  as  amended  June 
29.  1906  (Act  June  29,  1906,  c.  3591,  34  Stat 
584  [U.  S.  Comp.  St  Supp.  1911,  p.  1309]),  the 
judge  did  not  err  in  overruling  the  motion  for 
a  new  trial. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid«  Judge. 

Action  by  the  Adams  Express  Company 
against  A.  P.  Mellichamp.  Judgment  foi 
plalntifC,  and  defendant  brings  error.  Cer 
tified  to  Supreme  Court.  75  S.  E.  596.  Af 
firmed. 

McDaniel,  Alston  &  Black  and  Edgar  A. 
Neely,  all  of  Atlanta,  for  plaintiff  in  error. 
Moore  A  Pomeroy,  of  Atlanta,  for  defendant 
in  error. 

RUSSELL,  J.     Judgment  affirmed. 
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(11  Oft.  App.  461) 

CENTRAL  OF  GEORGIA  RY.  CO.  ▼. 
O'NEAIx     (No.  4,182.) 

(Court  of  Appeals  of  Georgia.    Sept  17,  1012.) 

(Byllahua  ly  the  Court.) 

Railroads  (f  443*>--Injx7bibb  to  Cattle  on 

Track. 

The  statatory  presumption  of  negligence 
arising  on  proof  of  the  killing  by  the  running 
of  the  locomotive  and  cars  of  the  railroad  com- 
pany, was  fully  rebutted  by  positive  and  uncon- 
tradicted evidence,  and  the  verdict  for  the  plain- 
tiff was  contrary  to  law.  The  judge  of  the  su- 
Serior  court  erred  in  overruling  the  certiorari, 
lacon  &  Birmingham  R.  R.  Co.  v.  Revis,  119 
Ga.  332,  46  S.  E.  418;  Macon,  Dublin  &  Savan- 
nah R.  R.  Co.  V.  Wood,  3  Ga.  App.  197,  59  S. 
E.  595. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1608-1620;  Dec.  Dig.  f  443.*1 

Error  from  Superior  Court,  Pike  County; 
Robt  T.  Daniel,  Judge. 

Action  by  Seaborn  O'Neal  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Hall  &  Cleveland,  of  Griffin,  and  Redding 
&  Lester,  of  Barnesville,  for  plaintiff  In  er- 
ror. Jas.  M.  Smith,  of  Barnesville,  for  de- 
fendant in  error. 

HILL,  C.  J.    Judgment  reversed. 


(U  Gkt.  App.  464) 

McKINNEY  V.  TAYLOR.    (No.  4.223.) 
(Court  of  Appeals  of  Georgia.    Sept  17,  1912.) 

(Syllabus  hy  the  Court.) 

1.  Appeal  and  Error  (|  880*)— Procbbdinos 
TO  Transfer  Cause— Appeal  Bond. 

Where  a  lien  had  been  foreclosed,  and  per- 
sonal property  levied  upon,  and  a  claim  inter- 
posed, and  the  property  left  by  the  levying  of- 
ficer in  the  possession  of  the  defendant,  upon 
the  giving  of  a  forthcoming  bond,  and  subse- 
quently the  claimant  appealed  from  an  adverse 
judgment  to  the  superior  court,  and  the  surety 
on  the  appeal  bond  was  the  same  person  as  the 
surety  on  the  forthcoming  bond,  there  was  no 
error  in  dismissing  the  appeal,  on  the  ground 
that  there  was  no  sufficient  appeal  bond  given. 
One  who  is  surety  on  the  forthcoming  bond  in 
a  claim  case  cannot  be  surety  on  an  appeal 
bond  entered  by  the  claimant,  as  in  such  case 
the  plaintiff  in  execution  would  not,  by  the  giv- 
ing of  the  appeal  bond,  obtain  additional  secu- 
ri^.  The  case  is  fully  controlled  by  the  deci- 
sions in  Woodliff  v.  Bloodworth,  121  Ga.  456, 
49  S.  E.  289,  and  Hines  v.  International  Har- 
vester Company,  7  Ga.  App.  364,  66  S.  E.  989. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2023-2028;  Dec  Dig.  i 
880.*] 

2.  Execution  (|  152*)--Levy— Forthcoming 
Bond. 

While  the  levying  officer  is  the  obligee  in 
the  forthcoming  bona,  and  primarily  the  bond 
is  given  for  his  protection  in  leaving  the  prop- 
erty levied  upon  in  the  possession  of  the  claim- 
ant or  the  defendant,  yet  the  forthcoming  bond 
furnishes  additional  security  for  the  protection 
of  the  plaintiff  in  execution. 

[Ed.   Note.— For  other  cases,   see  Execution, 
Cent.  Dig.  §f  406,  407 ;  Dec.  Dig.  S  152.«] 


Error  from  Superior  Court,  Whitfield 
County;   A.  W.  Fite,  Judge. 

Claim  by  L.  W.  McKinuey  to  personal 
property  levied  upon  by  Sam  Taylor.  Prom 
a  Judgment  of  the  superior  court,  dismissing 
an  appeal  by  claimant,  he  brings  error.  Af- 
firmed. 

Maddox,  McCamy  &  Shumate,  of  Dalton, 
for  plaintiff  in  error.  W.  E.  Mann,  of  Dal- 
ton,  and  M.  O.  Tarver,  of  Macon,  for  defend' 
ant  in  error. 

HILL,  C.  J.    Judgment  afiOrmed. 


<U  Oa.  App.  466) 
GOETCHIUS  ▼.  WHITE.     (No.  4.165.) 
(Court  of  Appeals  of  Georgia.    Sept  17,  1912.) 

(SyUahus  ly  the  Court.\ 

Sheriffs  and  Constables  (|  82*)— Authob- 

iTY— Service  of  Process. 

A  sheriff,  as  a  general  rule,  has  no  author- 
ity to  serve  process  beyond  the  limits  of  the 
county  in  which  the  suit  is  brought  and  of 
which  he  is  an  officer. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  |f  101-103;  Dec  Dig.  S 
82.*] 

Error  from  CJtty  Coxat  of  Floyd  County; 
J.  H.  Reece,  Judge. 

Action  by  G.  O.  White  against  C.  B.  Goetch- 
ing.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Lipscomb,  Willingham  &  Wright  and  Na- 
than Harris,  all  of  Rome,  for  plaintiff  In 
error.  Eubanks  &  Mebane,  of  Rome,  for  de- 
fendant In  error. 

HILL,  O.  J.  The  suit  was  brought  In  the 
city  court  of  Floyd  county,  and  was  return- 
able to  the  June  term,  1911.  In  due  time  for 
this  term  the  deputy  sheriff  of  Floyd  county 
made  a  proper  entry  of  personal  service  oa 
the  petition.  At  the  appearance  term  the 
defendant  filed  a  motion  to  dismiss  the  pe- 
tition, alleging  that  the  service  was  Invalid, 
because  it  was  made  upon  him  In  Chattooga 
county,  where  the  deputy  sheriff  of  Floyd 
county  was  without  authority  to  make  such 
service.  On  the  filing  of  this  motion  the 
Judge,  without  hearing  any  evidence  in  sup- 
port of  the  traverse  of  the  entry  of  service, 
passed  an  order  In  which,  after  reciting  that 
it  appeared  that  the  service  was  perfected 
beyond  the  limits  of  Floyd  county,  Ga.,  and 
in  the  county  of  Chattooga,  he  directed  that 
the  defendant  be  again  served  with  a  copy  of 
the  petition  and  process,  and  that  It  be  re- 
turnable to  the  September  term  of  the  city 
court  of  Floyd  county.  In  compliance  with 
the  foregoing  order,  the  clerk  of  the  court 
attached  new  process  to  the  petition,  return- 
able to  the  September  term  of  the  court,  and 
personal  service  was  made  upon  the  defend- 
ant by  the  deputy  sheriff.  No  traverse  was 
made  Rs  to  this  entry  of  service.    The  mo- 
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tlon  to  dismiss  the  petition  on  the  pounds 
stated  was  filed  August  16,  1911,  and  on 
the  same  day  the  defendant  filed  a  plea  to 
the  Jurisdiction  of  the  court,  based  on  the 
ground  that  he  was  a  nonresident  of  the 
county  of  Floyd,  and  lived  in  the  county  of 
Chattooga ;  and  on  August  18,  1911,  he  filed 
a  general  demurrer  to  the  petition.  On 
March  21,  1912,  after  argument,  the  court 
sustained  the  traverse  to  the  service  of  the 
petition,  vacated  the  entry  and  the  process, 
and  dismissed  the  suit,  and  the  plaintiff  ex- 
cepts to  this  Judgment. 

It  is  first  insisted  by  the  plaintiff  that  the 
entry  of  service  made  by  the  deputy  sheriff 
of  Floyd  county  was  sufiScient  to  pat  the 
burden  of  proving  the  ground  of  the  traverse 
on  the  defendant,  and  that,  without  such 
proof,  the  order  passed  on  August  19,  1911, 
sustaining  the  traverse  and  ordering  the 
olerk  to  attach  process  returnable  to  the  Sep- 
tember term,  was  unauthorized.  It  may  be 
true  that  the  sheriff's  entry  was  sufficient 
prima  facie;  but  the  defendant  took  no  ex- 
ception to  the  order  of  the  court  sustaining 
the  traverse  without  evidence,  but  substan- 
tially accepted  the  benefit  of  the  order,  and 
he  cannot  now  be  beard  to  contest  it. 

It  is  next  said  by  the*  plaintiff  that  the 
Judge  fully  adjudicated  the  exception  to  the 
process  when  he  sustained  the  traverse  filed 
Augrust  10,  1911,  and  that  the  question  was 
res  Judicata,  and  that  he  had  no  Jurisdic- 
tion to  enter  the  subsequent  order  dismissing 
the  petition  on  March  21,  1911.  This  posi- 
tion would  unquestionably  be  sound  if  the 
Judge  had  authority  to  pass  the  order  on 
August  19th,  requirhig  that  a  second  process 
be  made  returnable  to  a  subsequent  term. 
Section  5570  of  the  Civil  Code  of  1910,  pro- 
vides that,  "whenever  process  is  not  served 
the  length  of  time  required  by  law  before 
the  appearance  term,  such  service  shall  be 
good  for  the  next  succeeding  term  thereafter, 
which  shall  be  the  appearance  term.''  If, 
therefore,  the  traverse  of  the  original  service 
bad  been  sustained  on  the  ground  that  the 
service  was  made  too  late,  the  order  direct- 
ing that  additional  service  be  made  would 
clearly  have  been  within  the  purview  of  the 
authority  of  the  court,  and  the  case  would 
simply  have  stood  returnable  to  the  Septem- 
ber term. 

Counsel  tor  the  plaintiff  in  error  called  at- 
tention to  the  fact  that,  before  the  traverse 
was  made  to  this  second  process,  the  defend- 
ant had  appeared  and  filed  a  plea  to  the  Ju- 
risdiction of  the  court,  and  had  also  filed  a 
general  demurrer,  which  was  equivalent  to 
a  waiver  of  all  defects  in  the  process.  The 
view  that  we  take  of  this  case,  under  the 
admitted  facts  of  record  as  herein  stated,  is 
that  the  order  passed  on  August  19th,  di- 
recting that  additional  process  be  made  up- 
on the  defendant,  was  a  mere  nullity,  that 
it  did  not  displace  the  traverse  filed  by  the 


defendant,  and  that'  the  subsequent  appear- 
ance of  the  defendant  to  the  filing  of  this 
traverse  did  not  constitute  any  waiver  of  his 
right  to  insist  upon  the  ground  of  the  trav- 
erse; and  the  Judgment  of  the  court  sus- 
taining the  traverse  belug  unexcepted  to  by 
the  defendant,  assuming  (as  the  court  neces- 
sarily did  in  passing  the  order)  that  the 
ground  of  the  traverse  was  true,  it  neces- 
sarily followed  that  the  deputy  sheriff  of 
the  county  of  Floyd,  where  the  suit  was 
pending,  had  no  authority  to  make  service 
of  the  process  and  petition  on  the  defendant 
in  the  county  of  Chattooga,  and  the  service 
was  invalid. 

For  the  reasons  stated,  we  think  tliat  the 
Judgment  of  the  lower  court  should  be  af- 
firmed. Hood  V.  Powers,  57  Ga.  244;  Peck 
V.  La  Roche,  86  Ga.  314,  12  S.  E.  638. 

Judgment  affirmed. 


(U  Ga.  App.  449) 

MIU:iER  et  al.  ▼.  PHILLIPS  et  al,    <No. 

3.992.) 

(Court  of  Appeals  of  Georgia.    Sept  17,  1912.) 

(SyllahuB  hy  the  Court.) 

Appeal  and  Ebbob  g  977*)— Review— Dis- 
cretion or  Tbial  Coubt-^Gbant  of  New 
Tbial. 

It  not  appearing  from  the  record  that  the 
law  and  the  facts  required  the  verdict,  the  dis- 
cretion of  the  trial  jud^e  in  granting  a  first 
new  trial  will  not  be  disturbed.  Civil  Code 
1910,  §  6204. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  3860-3865;  Dec  Dig.   { 

977.*1 

Error  from  City  Court  of  Tlf ton ;  B.  Eve, 
Judge. 

Action  between  W.  M.  Miller  and  others 
and  J.  J.  L.  Phillips  and  others.  From  the 
Judgment,  Miller  and  others  bring  error. 
Affirmed. 

R.  E.  Dinsmore  and  R.  D.  Smith,  both  of 
Tifton,  for  plaintiffs  in  error.  Fulwood  & 
Skeen,  of  Tifton,  and  J.  H.  Tipton,  of  Syl- 
vester, for  defendants  In  error. 

HILL,  G.  J.    Judgment  affirmed. 


(U  Qa.  App.  449) 
CLINTON  et  aL  v.  GARNER^ 

CLINTON  V.  WALDROP. 
(Nos.  3,614,  3,615.) 

(Court  of  Appeals  of  Georgia.    Sept.  17,  1912.) 

(SyUahue  ly  the  Court.) 

Appeal  and  Ebbob  (fi  1092*)  —  Review — 
Questions  of  Fact—Decisions  of  Inteb- 
mediate  coubts. 

The  judge  of  the  superior  court  did  not 
err  in  refusing  to  dismiss  the  certiorari  on  any 
of  the  grounds  of  the  motion  to  dismiss;  ana, 
in  conformity  with  the  repeated  rulings  of  this 
court,  and  of  the  Supreme  Court,  the  first  grant 
of  a  new  trial  on  certiorari  will  not  be  dis- 
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turbed,  where,  as  in  the  present  case;  the  ver- 
dict of  the  lastice's  court  was  not  demanded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  4312-4321;  Dec  Dig.  f 
1092.*] 

Error  from  Superior  Court,  Paulding  Coun- 
ty ;   Price  Edwards,  Judge. 

Action  between  S.  W.  Clinton  and  others 
and  J.  F.  Gamer  and  between  S.  W.  Clinton 
and  J.  T.  Waldrop.  From  the  judgments, 
S.  W.  Clinton  and  others  and  S.  W.  Clinton 
bring  error.    AtUrxned. 

Griffith  &  Mathews,  of  Buchanan,  for  plain- 
tiffs In  error.  Robinson  &  Edwards,  of  Bu- 
chanan, for  defendants  in  error. 

BUSSELL,  J.    Judgment  affirmed. 

POTTLE,  J.y  not  presiding. 


01  Oa.  App.  462) 
SOUTHEOEIN   CEMENT    STONE   CO.   t. 
PLINN.     (No.  4.066.) 

(Court  of  Appeals  of  Georgia.    Sept  17,  1912.) 

(S^Uahui  hy  the  C^uriJ 

1.  Appeal  and  Erbqr  <§   1002*)— Beview— 
Questions  of  Fact. 

The  first  second,  third,  fourth,  and  fifth 
grounds  of  the  amendment  to  the  motion  for 
a  new  trial  are  only  amplifications  of  the  gen- 
eral grounds  of  tiie  motion,  and  raise  no  other 
question  than  that  the  verdict  is  not  supported 
bj  the  evidence,  and  is  therefore  contrary  to 
law.  The  evidence  was  in  sharp  conflict  on 
the  controlling  issue  of  fact,  and  cUnnot  be  dis- 
turbed by  this  court. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  3935-3^7;  Dec  Dig.  i 
1002.^] 

2.  New  Tbial  (§  62*)— Gbounds— iRBBOtJLABi- 
TiBS— Bendition  of  Vebdict. 

The  sixth  ground  of  the  amendment  to  the 
motion  for  a  new  trial  assigns  error  because 
the  verdict  is  not  unanimous ;  one  of  the  jurors 
having  stated  to  the  court  that  the  verdict  was 
not  his  verdict  In  a  note  to  this  ground  the 
trial  judge  states  that  no  request  was  made 
to  poll  the  jury,  that  when  the  case  was  sub- 
mitted to  the  jury  the  previous  night,  it  was 
agreed  by  counsel  for  both  parties  that  if  the 
jury  found  a  verdict  during  the  night,  they 
could  disperse,  and  that  the  verdict  should  be 
retained  by  the  foreman  and  received  in  court 
the  next  morning.  The  jury  reached  a  verdict 
during  the  night  and  dispersed.  Next  morning 
the  foreman  banded  the  verdict  to  the  derk, 
who  published  it  snd  the  jury  were  discharged. 
A  few  minutes  thereafter  one  of  the  jurors 
stated  to  the  judge  privately  that  he  did  not 
want  to  agree  to  the  verdict,  and  only  did  so 
because  he  did  not  want  to  remain  in  the  jury 
room  all  night  Held^  there  was  no  error 
in  the  refusal  of  the  judge  to  reassemble  the 
jury  for  further  consideration  of  the  case. 

[Ed,  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  fS  101-105;   Dec  Dig.  f  52.*  ] 

3.  Appeal  and  Ebbob  (t  303*)  —  Becobd — 
Questions  Pbesented  fob  Review. 

The  seventh  and  tenth  grounds  of  the 
amendment  to  the  motion  for  a  new  trial  are 
not  approved  by  the  trial  judge,  and  cannot  be 
considered  by  the  court 


[Ed.  Note.— For  other  cases,  see  Appeal  and 
rror.  Cent  Dig.  1 1756;  Dec.  Dig.  §  303.*] 


Error 


4.  Appeal  and  Ebbob  (|  1068*)  —  Beview  «-» 
Habmless  Ebbob— Instbuctions. 

The  verdict  being  for  the  defendant  an 
instruction  to  the  juiy  as  to  what  they  should 
find  as  interest  If  they  found  for  the  plaintiff, 
even  if  erroneous,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |$  4225-4228,  4230;  Dec.  Dig. 
S  106a*l 

5.  cuabob  of  coubt  —  constbuotion  as  a 
Whole. 

The  remaining  grounds  of  the  motion  for 
a  new  trial  contain  objections  to  excerpts  from 
the  charge  of  the  court,  and,  when  considered 
in  connection  with  the  entire  chai^ge,  are  with- 
out merit 

Error  from  City  Court  of  Brunswick;  D. 
W.  Kfauss,  Judge. 

Action  by  the  Southern  Cement  Stone  Com- 
pany against  Thomas  P.  Fllnn.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed* 

Ernest  Dart  of  Brunswick,  for  plaintiff  in 
error.  Oourtiand  Symmes,  of  Brunswick,  for 
defendant  In  error. 

HILLa  a  J.    Judgment  affirmed. 


Cii  ChL  App.  4m 

ATKINSON  ▼.  MERCER.     (No.  4,193.) 
(Court  of  Appeals  of  Georgia.  Sept  17,  1912.) 

(SylUthu9  hy  the  Court,) 

1.  Cabbibbs  (f  278*)— Cabbiaqb  ow  Passbn* 
g£b&-<!!abe  Requibbd — Question  fob  Ju- 

BT. 

While,  generaUy,  a  railroad  company's  em- 
ployes in  charge  of  a  passenger  train  are  not 
required  to  physically  assist  passengers  to  alight 
therefrom,  yet  in  a  particular  case  there  may 
be  circumstances  which  impose  such  a  duty. 
And  where  a  passenger  is  an  old  woman,  in- 
cumbered with  the  eare  of  four  children,  nine, 
seven,  five,  and  three  years  of  age,  respectively, 
and  one  of  them  is  sick,  and  the  passenger  thus 
incumbered  requests  the  assistance  of  the  con- 
ductor in  chan^ng  cars,  it  is  a  question  for  a 
jury  to  determine  whether  a  failure  to  render 
such  assistance  under  these  circumstances 
amounted  to  actionable  negligence.  Georgia 
Railroad  Co.  y.  Rives,  137  Ga.  876,  78  S.  B. 
645,  and  citations. 

[Ed.   Note.— For   other   cases,   see    Carriers, 
Cent.  Dig.  U  1080,  1081;  Dec.  Dig.  I  27a*] 

2.  Cabbiebs  (§  277*)— Cabbiage  of  Pabsen- 
GEBS— Action  fob  Injubies— Damages. 

An  aged  woman  passenger,  in  charge  of  four 
small  children,  one  of  whom  was  sick,  was  com- 
pelled to  change  cars  in  order  to  reach  her  de»- 
tiDation.  When  the  conductor  examined  her 
ticket  she  informed  him  of  her  burdens  and  re- 
quested him  to  assist  her  in  making  the  change 
of  cars  at  the  proper  station.  This  he  promis* 
ed  to  do.  When  this  station  was  reached,  nei- 
ther the  conductor  nor  any  other,  employ^  of 
the  railroad  company  rendered  her  any  assist- 
ance in  changing  cars  as  she  had  requested. 
When  she  disembarked  from  the  car  in  which 
she  had  been  traveling,  she  asked  the  conduc- 
tor, who  was  standing  near,  to  indicate  to  her 
the  proper  car  for  her  to  take,  and  the  con- 
ductor, in  compliance  with  her  request  direct- 
ed her  to  a  car,  lighted  and  fillei  with  pas- 
sengers, which  she,  without  assistance,  boarded 
with  her  four  children.  When  she  bad  traveled 
some  distance  on  this  car,  the  same  conductoi^ 
who   had  previously  examined   her  ticket  and 
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liad  been  infobrmed  of  her  situation  and  destina- 
tion, again;  appeared  for  the  purpose  of  taking 
np  her  tickeL  and  informed  ner  that  she  bad 
aotten  sboard  another  car  of  the  same  train 
from  which  she  had  disembarked.  The  con- 
ductor then  stated  to  her  that  he  would  put  her 
off  at  the  next  station  and  would  furnish  her 
transportation  back  to  the  point  of  change  for 
her  destination.  The  conductor  did  put  her 
off  at  the  next  station,  but  did  not  fornish  her 
with  any  transportation.  She  was  refused 
transportation,  and  was  compelled  to  purchase 
tickets  back  to  the  point  where  it  was  necessa- 
t^  for  her  to  change  cars  to  reach  her  destina- 
tion. There  was  no  train  of  cars  returning  to 
the  point  of  change  until  late  in  the  evening, 
and  she  was  compelled  to  remain  all  day  and 
until  11  o'clock  at  night  at  the  depot  where 
she  had  becoi  pot  off  by  the  conductor,  incum- 
bered with  her  children,  and  without  any  as^ 
sistance,  and  thereby  suffered  great  inconven- 
ience, phvsical  discomfort,  and  mental  anguish. 
On  proof  of  the  above  facts  she  recovered  a 
verdict  for  $160.  Held:  (a)  The  verdict  was 
fully  authorized;  and,  evoi  if  regarded  as  nom- 
inal damages,  it  was  not  excessive,  (b)  The 
measure  of  damages  which  she  was  entitled  to 
recover  was  not  limited  to  the  amount  that  she 
had  paid  for  her  return  ticket  from  the  point 
where  she  was  put  off  the  train  by  the  con- 
ductor back  to  the  point  where  she  was  com- 
pelled to  change  cars  to  reach  her  destination. 
She  was  entitled  to  recover  compensatory  dam- 
ages for  the  mental  suffering  and  physical 
discomfort  to  which  she  was  subjected  by  the 
failure  of  the  conductor  or  other  employ^  of 
the  railroad  company  to  exerdse  that  degree  of 
extraordinary  diligence  which  is  the  legal  stand- 
ard imposed  by  the  law  of  this  state  upon  car- 
riers of  passengers.  Hopkins  on  Personal  Inju- 
ries (2d  £d.)  i  661  et  seq. ;  G.  S.  &  F.  Ry.  Ck>. 
V.  Ransom,  6  Ga.  App.  740,  63  8.  B.  626. 

[Eid.  Note— For  oUier  cases,  see  Carriers, 
Cent.  Dig.  IS  1082-1084;  Dec.  Dig.  f  277.*] 

Error  from  City  Court  of  Fitzgerald;  B. 
Wall,  Judge. 

Action  by  Mrs.  M.  E.  Mercer  against  H. 
M.  Atkinson,  receiver.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Elkins  A  Wall,  of  Fitzgerald,  and  B.  Whit- 
field, of  Brunswick,  for  plaintiff  in  error.  F. 
G.  Boatright,  of  Cordele,  for  defendant  in.er^ 
ror. 

,.  HlliU  C.  J.    Judgment  affirmed. 


(U  Ga.  App.  405) 

LOUISVILI/D  &  N.  R.  CO.  v.  THARPE. 

(No.  4,262.) 

(Court  of  Appeals  of  Georgia.    Sept  17,  1912.) 

(B^lMtu  hf  the  Court.) 
1.  CAXBimMi  (I  168*)— Cabbiaob  of  Ck>0D»— 

LliaTATION   OF  LlABILITT. 

Public  policy  forbids  a  common  carrier, 
to  fix,  by  a  mere  arbitrary  preadjustment  of 
damages,  the  measure  of  its  liability  in  case 
of  loss  of  or  damage  to  goods  delivered  to  it  for 
transportation.  An  agreement  made  in  good 
faith  between  shipper  and  carrier,  that  goods 
delivered  for  transportation  are  of  a  aiven 
value,  is  valid  and  enforceable.  The  facts  Bring 
the  present  case  within  the  rule  first  above  an- 
nounced. 

[Ejd.  Note.— E\>r  other  cases,  see  Carriers, 
Cent.  Dig.  if  668-667,  600-703)^,  708-710, 
718.  718^;   Dec  Dig.  f  168.*} 


Z  CikRBixas  ({  163*)— Cabuagx  of  Good»— 
Action  fob  Loss  ob  Injuby— Burden  of 
Pboof. 

Where,  in  an  action  for  damages  for  loss  of 
goods  delivered  to  a  common  carrier  for  trans- 
portation, tlie  plaintiff  proves  the  actual  value 
of  the  goods,  if  the  carrier  in  defense  to  the 
action  relies  upon  a  stipulation  in  the  contract 
of  affreightment  fixing  the  value  of  the  goods 
at  a  sum  greatly  less  than  their  actual  value 
as  shown  by  the  evidence,  the  burden  is  on  the 
carrier  to  show  that  the  sum  named  in  the 
contract  was  not  a  mere  arbitrary  preadjust- 
ment  of  damages,  but  was  an  actual  bona  fide 
agre^nent  as  to  the  value  of  the  goods. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  11  722-725;    DecTDig.  I  163.*] 

3.  Cabbiers  (§  218*)  —  Cabbiage  of  Livb 
Stock— Limitation  of  Liabilitt— Notice 
OF  Claim  fob  Damages. 

A  stipulation,  in  a  contract  of  affreight- 
ment Cotr  the  transportation  of  live  stock,  that, 
before  the  animals  are  removed  from  the  place 
of  destination  and  mingled  with  other  animals, 
written  notice  of  claim  for  damages  shall  be 

given  to  the  agent  of  the  carrier,  may  be  waived 
y.  the  carrier.  It  appearing  in  the  present 
case  that  the  agent  of  the  carrier  received  with- 
out objection,  and  acted  upon,  an  oral  notice  of 
the  claim  for  dama^,  the  stipulation  in  the 
contract  above  mentioned  was  waived,  and  can- 
not be  set  up  by  the  carrier  in  defense  to  an 
action  for  damages  for  the  death  of  the  live 


[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  K  674^606,  927,  928,  932*M0;  Dec 
Dig.  I  2l8.*] 

4.  Injubies  to  Live  Stook  Shipped— Suffi- 
ciency OF  Evidence— No  Ebbob. 

The  evidence  authorised  a  finding  that  the 
the  death  of  the  live  stock  was  due  to  the  fact 
that  they  were  ^iven  improper  food  by  the 
agent  of  the  earner,  en  route  to  their  destina- 
tion. The  jury  were  authorized  to  find  that 
this  negligent  act  of  the  carrier  caused  the 
plaintiff  damage.  There  were  no  material  er- 
rors of  law,  and  the  recovery  in  favor  of  the 
plaintiff  cannot  be  interfered  with. 

Error  from  C!ity  0)art  of  Moultrie;  J.  D. 
McKensie,  Judge. 

Action  by  E.  M.  Tharpe  against  the  Louis- 
rille  &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Afilrmed. 

On  October  28th  a  car  load  of  mnles  waa 
delivered  to  the  Louisville  &  Nashville  Rail- 
road Company  at  CSolumbia,  Tenn.,  to  be 
shipped  to  the  plaintiff  at  Moultrie,  Gtai.,  over 
the  lines  of  the  Leulsville  &  Nashville  Rail- 
road Company  to  Montgomery,  Ala.,  and 
from  that  point  to  Albany,  Ga.,  over  the 
Central  of  Georgia,  and  from  Albany  to 
Moultrie  over  the  lines  of  the  Georgia  North- 
ern Railway.  The  car  reached  Montgomery 
on  Satordigr  afternoon,  October  29th,  and 
remained  there  over  Sunday,  arriving  at 
Moultrie  on  the  afternoon  of  November  lat 
While  at  Montgomez7  the  agent  of  the  in- 
itial carrier  fed  and  watered  the  stock. 

The  shipment  was  made  under  a  special 
contract  of  affreightment,  signed  by  the  ini- 
tial carrier  and  the  CSolumbia  Mule  0)mpany, 
the  consignor,  and  contained,  among  other 
things,  the  following  stipulations :  *'Said  ship- 
per will  load  and  unload  said  animals  at  his 


^or  other  oases  lee  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  it  Rep'r  Indexes 
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own  risk,  and  feed,  water,  and  attend  the 
same  at  his  own  expense  and  risk  while  they 
are  in  the  stockyards  of  the  carrier  awaiting 
shipment,  and  while  on  the  cars  or  at  feed- 
ing or  transfer  points,  or  where  they  may 
be  unloaded  for  any  purpose.  Should  dam- 
age occur  for  which  the  said  carrier  may  be 
liable,  the  value  at  the  place  and  date  of 
shipment  shall  govern  the  settlement,  In 
which  the  amount  claimed  shall  not  exceed 
for  a  stallion  or  Jack  $150,  for  a  horse  or 
mule  $100,  mare  and  colt  together  $100, 
yearling  colt  $50,  cow  and  calf  together  $35, 
domestic  horned  animals  $30  each,  yearling 
cattle  each  $15,  calves,  hogs,  sheep,  or  goats 
$5  each,  chickens,  ducks,  and  guinea  fowls 
$2.50  per  dozen.  As  a  condition  precedent  to 
the  shipper's  right  to  recover  any  damages 
for  loss  or  injury  to  said  animals,  he  will 
give  notice  in  writing  of  his  claim  thereto' 
to  the  agent  of  the  railroad  company  or  oth- 
er carrier  from  whom  he  receives  said  ani- 
mals, before  said  animals  are  removed  from 
the  place  of  destination  above  mentioned, 
or  from  the  place  of  delivery  of  the  same  to 
said  shipper,  and  before  said  animals  ar^ 
mingled  with  other  animals."  Indorsed  on 
the  back  was  the  following:  "The  attention 
of  the  shipper  has  been  called  to  the  terms, 
conditions,  value,  etc.,  herein  named."  Also: 
"Bill  of  lading  accepted  with  full  knowledge 
of  all  its  conditions,  shipper's  load  and 
count." 

When  the  mules  reached  Moultrie  the 
plaintiff  unloaded  them  from  the  car  and 
placed  them  in  his  bam  in  the  city  of  Moul- 
trie. The  next  day  several  of  the  mules  ap- 
peared to  be  sick,  and  the  plaihtlff  verbally 
notified  the  agent  of  the  Georgia  Northern 
Railway  at  Moultrie  of  this  fact,  and  this 
agent  in  turn  notified  the  Central  of  Georgia 
Railway  Company,  but  did  not  notify  the 
initial  carrier,  the  Louisville  &  Nashville 
Railroad  Company.  The  agent  at  Moultrie 
promised  the  plaintiff  to  go  down  and  ex- 
amine the  stock,  but  having  been  later  in- 
formed that  the  stock  appeared  to  be  all 
right,  did  not  make  the  examination.  Short- 
ly afterwards  eight  of  the  mules  died.  On 
November  16th,  while  the  remainder  of  the 
mules  were  still  in  the  plaintiff's  bam,  and 
before  they  had  been  mingled  with  other 
stock,  the  plaintiff  caused  written  notice  of 
the  death  of  the  eight  mules  and  his  claim 
for  damages  therefor  to  be  served  upon  the 
agent  of  the  Georgia  Northern  Railway 
Ciompany  at  Moultrie.  Suit  was  thereafter 
brought  against  the  Initial  carrier  for  $1,950 
as  the  value  of  the  eight  mules  which  had 
died. 

The  plaintiff  testified,  in  substance,  that 
the  agent  at  Moultrie  had  first  refused  to 
permit  him  to  take  the  mules  from  the  car 
before  the  surrender  of  the  bill  of  lading, 
which  had  not  yet  arrived,  but  finally  agreed 
that  he  would  turn  the  mules  over  to  the 
plaintiff  as  **railroad  mules,'*  and  that  the 


plaintiff  might  place  them  In  his  bam.  It 
appears  that  the  mules  were  shipped  at  a 
reduced  rate  of  freight  The  plaintiff  testi- 
fied that,  so  far  as  he  knew,  the  same  rate 
was  charged  that  was  ordinarily  charged  for 
freight  of  that  character;  that  he  had  made 
no  agreement  with  the  carrier  in  reference 
to  the  value  of  the  stock,  and  that  so  far 
as  he  knew  the  shipper  made  no  such  agree- 
ment. There  was  no  evidence,  other  than 
the  statements  appearing  in  the  bill  of  lad- 
ing, in  reference  to  any  agreement  between 
the  initial  carrier  and  the  shipper  as  to  the 
value  of  the  stock.  There  was  evidence  for 
the  plaintiff  that  the  actual  value  of  the 
eight  mules  which  had  died  was  $1,950. 

The  plaintiff's  theory  was  that  the  mules 
had  died  as  a  result  of  having  been  fed  de- 
cayed and  poisoned  food  in  Montgomery  by 
the  agent  of  the  defendant.  There  was  tes- 
timony that  the  death  of  the  mules  was  the 
result  of  having  eaten  improper  food  for 
some  time  within  24  or  36  hours  prior  to 
their  death*  There  was  also  evidence  that, 
while  the-  mules  were  fed  by  the  plaintiff 
after  they  reached  Moultrie,  the  food  given 
was  of  the  best  quality  and  not  defective 
in  any  respect  It  appears,  from  the  evi- 
dence, that  within  the  period  of  24  or  36 
hours  prior  to  their  arrival  at  Moultrie  they 
were  fed  at  Montgomery,  Ala.,  by  the  agent 
of  the  initial  carrier.  The  Jury  found  for 
the  plaintiff  the  amount  sued  for,  and  the 
defendants  motion  for  new  trial  was  over- 
ruled. 

J.  H.  Merrill,  of  Thomasville,  and  Tye, 
Peoples  &  Jordan,  of  Atlanta,  for  plaintiff  in 
error.  W.  W.  Dykes,  of  Americus,  and  Shipp 
&  Kline,  of  Moultrie,  for  defendant  in  error. 

POTTDB,  J.  [1  ]  1,  2.  It  is  argued  in  be- 
half of  the  defendant  that,  if  the  plaintiff 
was  entitled  to  recover  at  all,  he  could  not 
recover  more  than  $100  for  each  of  the 
mules;  that  being  the  valuation  agreed  on  In 
the  contract  of  affreightment  While  the 
liability  of  a  carrier  of  live  stock  is  some- 
what different  from  that  of  a  common  carrier 
of  other  things,  growing  out  of  the  inherent 
differences  between  Mve  stock  and  inanimate 
property,  nevertheless  a  common  carrier  of 
goods  which  transports  live  stock  is,  as  to 
such  property,  a  common  carrier.  In  this 
state  a  common  carrier  is  not  permitted  to 
relieve  itself,  by  contract  from  liability  re- 
sulting from  its  own  negligence,  except  that 
it  may  stipulate  for  liability  only  in  the 
event  of  gross  negligence.  Cooper  v.  Raleigh 
&  Gaston  R.  Co.,  110  Ga.  659,  36  S.  E.  240. 
As  a  corollary  from  this  principle,  it  fol- 
lows  that  a  common  carrier  cannot,  by  a 
mere  arbitrary  preadjustment  of  damages, 
enter  into  an  agreement  that  in  case  of  loss 
or  damage  it  shall  be  liable  only  for  a  named 
sum,  less  than  the  actual  damages  which 
have  been  sustained  by  the  owner.  This 
question  was  thoroughly  considered  by  thg 
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Supreme  Coxirt  In  the  case  of  Central  of 
Georgia  Ry.  Co.  v.  Hall,  124  Ga.  322,  52  S. 
B.  679,  4  L.  R.  A.  (N.  S.)  898,  110  Am.  St. 
Rep.  170,  4  Am.  Cas.  128,  where  after  re- 
viewing the  previous  decisions  of  the  Su- 
preme Court,  the  rule  was  announced  to  he 
as  follows:  **A  railway  company  in  its  ca- 
pacity as  a  common  carrier  may,  as  a  basis 
for  fixing  its  charges  and  limiting  the  amount 
of  its  corresponding  liability,  lawfully  make 
with  a  shipper  a  contract  of  affreightment 
embracing  an  actual  and  bona  fide  agreement 
as  to  the  value  of  the  property  to  be  trans- 
ported; and  in  such  case  the  latter,  when 
loss,  damage,  or  destruction  occurs,  will  be 
bound  by  the  agreed  valuation.  But  a  mere 
general  limitation  as  to  value,  expressed  in 
a  bill  of  lading,  and  amounting  to  no  more 
than  an  arbitrary  preadjustmentof  the  meas- 
ure of  damages,  will  not,  though  the  shipper 
assent  in  writing  to  the  terms  of  the  docu- 
ment, serve  to  exempt  a  negligent  carrier 
from  liability  for  the  true  value."  There  is 
no  evidence  in  the  present  case  that  there  was 
any  actual  bona  fide  agreement  between  ei- 
ther the  shipper  or  the  owner  and  the  carrier 
as  to  the  value  of  the  property  to  be  trans- 
ported. So  far  as  appears,  the  sum  fixed  in 
the  contract  of  affreightment  was  a  mere 
arbitrary  amount,  without  any  reference  to 
the  real  value  of  the  property  transported. 
The  fact  that  on  the  bill  of  lading  there  was 
an  indorsement  that  the  shipper's  attention 
hf^d  been  called  to  all  of  the  terms  of  the  bill 
of  lading  and  that  he  had  assented  thereto 
does  not  alter  the  rule. 

[2]  It  is  contended,  however,  that  this  stip- 
ulation ought  at  least  to  cast  the  burden  on 
the  owner  of  the  stocls  to  prove  that  the 
.stipulation  as  to  the  value  was  not  a  bona 
fide  agreement,  but  only  an  arbitrary  pread- 
justment  of  damages.  We  cannot  assent  to 
this  view.  A  common  carrier  cannot  stip- 
ulate against  negligence.  To  permit  it  to 
contract,  in  case  of  loss  on  account  of  its 
negligence,  to  pay  a  sum  greatly  less  than 
the  real  value  of  the  article  lost,  would  be  in 
effect  to  permit  it  to  contract  against  its 
own  negligence.  Where  it  is  shown  that  the 
article  transported  is  lost  as  a  result  of  the 
negligence  of  the  carrier,  and  the  value  of 
the  article  thus  lost  is  also  made  to  appear, 
and  this  value  is  largely  in  excess  of  the 
amount  fixed  in  the  contract  of  affreight- 
ment, the  presumption  is  that  the  carrier 
has  endeavored  by  contract  to  relieve  itself 
from  liability  resulting  from  its  negligence, 
and  the  law  casts  ui)on  the  carrier  the  bur- 
den of  showing  that  that  which  appears  to  be 
a  contract  against  negligence  and  a  mere  ar- 
bitrary preadjustment  of  damages  was  really 
an  agreement  entered  into  in  good  faith  be- 
tween the  parties  upon  a  sufficient  consider- 
ation that  the  real  value  of  the  property  was 
as  stated  in  the  bill  of  lading.  In  this  case 
the  owner  testified  that  he  did  not  make  any 
agreement  in  reference  to  the  value,  and 
that,  so  far  as  he  knew,  the  shipper  had 


made  no  such  agreement  In  his  behalf.  This 
being  so,  the  carrier  could  reduce  the  amount 
of  its  liability  below  the  actual  value  of  the 
rules  only  by  showing  that  a  bona  fide  agree- 
ment was  enterea  into  between  the  shipper 
and  the  carrier,  fixing  the  value  of  the  prop- 
erty at  the  amount  stated  in  the  bill  of  lad- 
ing. Not  having  carried  this  burden,  the 
carrier  cannot  rely  upon  what  appears  to  be 
a  mere  arbitrary  statement  In  the  bill  of 
lading  as  to  the  value  of  the  property  trans- 
ported. See  Hutchinson,  Carriers  (3d  Ed.) 
{  427,  p.  449.  This  we  think  is  the  right 
result,  irrespective  of  the  provisions  of  the 
act  of  Congress  known  as  the  "Hepburn 
Act"  That  act  provides  that  a  conomon  car- 
rier, transporting  property  from  a  point  In 
one  state  to  a  point  in  another  state,  shall 
issue  a  bill  of  lading  therefor,  and  "shall 
be  liable  to  the  lawful  holder  thereof  for  any 
loss,  damage,  or  injury  to  such  proi>erty 
caused  by  it  or  by  any  common  carrier,  rail- 
road, or  transportation  company  to  which  such 
property  may  be  delivered  or  over  whose  line 
or  lines  such  property  may  pass,  and  no  con- 
tract, receipt,  rule,  or  regulation  shall  ex- 
empt such  common  carrier,  railroad,  or  trans- 
portation company  from  Vie  liability  hereby 
imposed."  The  language  of  this  section  is 
very  broad,  and  probably  prohibits  any  lim- 
itation, even  by  express  bona  fide  agreement, 
on  the  value  of  the  goods  shipped.  Indeed, 
Mr.  Hutchinson  states  broadly  that  such  a 
limitation  wo^ld  be  absolutely  void,  as  in 
violation  of  the  section  of  the  Hepburn  Act 
above  quoted.  Hutchinson,  Carriers  (3d  Ed.) 
{  548.  As  stated  above,  however,  it  is  not 
necessary  for  us  to  make  any  authoritative 
ruling  upon  this  question. 
'  [3]  3,  It  is  further  contended  that  the 
plaintiff  was  not  entitled  to  recover,  be- 
cause he  failed  to  give  notice  in  writing  of 
his  claim,  as  provided  in  the  contract  of 
affreightment  That  contract  provides  that 
written  notice  of  the  claim  for  damages 
shall  be  given  to  the  agent  of  the  carrier 
before  the  animals  are  "removed  from  the 
place  of  destination  above  mentioned,  or 
from  the  place  of  delivery  of  the  same  to 
said  shipper,  and  before  said  animals  are 
mingled  with  other  animals."  Such  a  stip- 
ulation is  reasonable  and  valid.  Roberts  v. 
G.  S.  &  F.  Ry.  Co.,  10  Ga.  App.  100,  72  S. 
E.  942,  and  citations.  In  order,  however, 
for  such  a  stipulation  to  be  held  to  be  rea- 
sonable, it  must  be  given  a  reasonable  con- 
struction. See  Hutchinson,  Carriers  (3d 
Ed.)  f  443.  The  purpose  of  the  notice  is 
to  enable  the  carrier  to  examine  into  the 
claim  of  damages  before  the  animals  be- 
come mingled  with  other  stock;  and  thus, 
either  through  mistake  or  through  fraud, 
the  carrier  may  be  deceived  in  reference 
to  the  extent  of  the  damages  or  loss.  Hut- 
chinson, Carriers  (dd  Ed.)  S  444.  To  hold 
that  the  stipulation  required  notice  of  dam- 
age to  be  given  before  it  was  discovered, 
or  could  by  the  exercise  of  ordinary  care 
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be  discovered,  would  be  to  give  the  stip- 
ulation an  unreasonable  construction.  It  is 
argued  In  behalf  of  the  plaintiff  that,  as 
Moultrie  was  the  place  of  destination  nam- 
ed in  the  bill  of  lading,  1.  e.,  *the  place 
above  mentioned/'  a  notice  given  before  the 
animals  were  removed  from  Moultrie  would 
be  a  compliance  with  the  contract  We  do 
not  think,  however,  that  this  is  a  fair  mean- 
ing to  give  the  stipulation.  Su(^  a  con- 
struction might  possibly  be  admissible  if 
the  language,  "removed  from  the  place  of 
destination  above  mentioned,*'  stood  alone; 
but  this  language  must  be  taken  in  connec- 
tion with  the  language  following,  to  wit, 
that  the  notice  must  be  given  before  the 
animals  are  removed  from  the  place  of  de- 
livery and  before  they  are  mingled  with 
other  animals.  A  fair  construction  of  this 
stipulation,  taking  all  the  language  togeth- 
er, would  seem  to  be  that,  after  the  animals 
are  unloaded  from  the  car  and  delivered 
to  the  consignee,  he  must  give  notice  of  any 
damage  which  he  discovers,  or  which  by  the 
exercise  of  ordinary  care  he  might  discov- 
er, before  he  takes  the  animals  away  and 
mingles  them  with  other  animals. 

It  is  well  settled,  however,  that,  while 
such  a  stipulation  is  reasonable  and  valid, 
it  may,  nevertheless,  be  waived  by  the  car- 
rier, either  expressly  or  impliedly.  Bob- 
erts  V.  Georgia  Southern  &  F.  By.  Co.,  10 
Ga.  App.  100,  72  S.  E.  942,  and  citations. 
In  Central  of  Georgia  By.  Co.  v.  Pickett, 
87  Ga.  784,  13  S.  K  750,  it  was  held  that 
where  the  stock  never  reached  the  place  of 
destination,  and  the  plaintiff  had  actual 
knowledge  of  the  injury  from  the  begin- 
ning of  the  Journey,  and  the  stock  were 
taken  from  the  car  with  the  defendant's 
consent,  written  notice  as  contemplated  by 
the  contract  was  unnecessary.  In  Hill 
V.  Telegraph  Co.,  85  Ga.  425,  430,  11 
S.  E.  874,  21  Am.  St.  Bep.  166,  it  was  held 
that,  while  the  agent  of  the  carrier  was 
not  bound  to  recognize  an  oral  demand, 
yet,  if  he  did  so,  making  no  objection  to  it 
on  the  ground  that  it  was  not  in  writing, 
this  would  amount  to  a  waiver.  In  Carter 
V.  Southern  Ry.  Co.,  3  Ga.  App.  34^  42,  59 
S.  !E.  209,  it  was  held  that  if  the  carrier's 
agent,  without  objection  to  the  form  of  the 
notice,  received  and  acted  upon  it,  this 
would  amount  to  a  waiver  of  the  require- 
ment as  to  written  notice.  In  the  present 
case,  without  reference  to  the  question 
whether  the  vsritten  notice  given  on  Novem- 
ber 16th  was  a  compliance  with  the  terms 
of  the  contract,  we  think  there  was  suffi- 
cient evidence  to  authorize  the  Jury  to  find 
that  written  notice  was  waived.  There 
was  an  express  agreement  between  the  plain- 
tiff und  the  agent  at  Moultrie  that  he 
should  be  allowed  to  take  the  mules  and 
put  them  in  his  bam  as  "railroad  mules." 
From  this  it  is  inferable  that  until  the  next 


day,  when  the  bill  of  lading  was  surrender- 
ed, the  plaintiff  was  the  agent  of  the  rail- 
road company  to  take  charge  of  the  car  of 
mules.  As  soon  as  It  was  discovered  that 
the  mules  were  sick,  the  plaintiff  notified 
the  local  agent  at  Moultrie,  and  he  in  turn 
gave  notice  to  the  Central  of  Georgia  Rail- 
way Company,  one  of  the  connecting  car- 
riers. It  is  thus  apparent  that  the  agent 
at  Moultrie,  who  was,  of  course,  the  agent 
of  the  initial  carrier,  received  and  acted 
upon  the  oral  notice.  His  conduct  was  such 
that  the  Jury  might  find  that  he  waived  the 
stipulation  in  the  contract  requiring  written 
notice  to  be  served  upon  the  carrier. 

[4]  4.  The  evidence  was  conflicting.  It 
may  be  that,  under  the  terms  of  the  con- 
tract requiring  the  shipper  or  owner  to  ac- 
company the  stock  and  feed  and  water  them, 
the  railroad  company  was  not  bound  to  feed 
the  stock.  See,  in  this  connection,  Weaver 
V.  Southern  By.  Co.,  11  Ga.  App.  — ,  76  S. 
E.  447.  When  the  carrier  undertook  to 
feed  and  water  the  stock,  it  was,  of  course, 
bound  to  give  them  proper  food,  and  exer- 
cise at  least  ordinary  care  and  diligence  in 
feeding  and  watering  them.  While  there 
was  direct  evidmce  in  behalf  of  the  car- 
rier that  the  food  given  the  stock  at  Mont- 
gomery was  not  defective  In  any  respect, 
there  vms  evidence  from  whi(A  the  Jury 
were  Justified  In  finding  that  the  stock  were 
improperly  fed  at  Montgomery,  and  that 
this  improper  feeding  was  the  cause  of  the 
death  of  eight  of  the  mules.  This  being 
so,  it  cannot  be  said  that  the  Jury  were  not 
authorized  to  find  that  the  deftodant  had 
faUed  to  overcome  the  presumption  of  its 
negligence  arising  from  proof  of  the  dam- 
ages. There  are  several  special  assignments 
of  error  complaining  of  charges  of  the  court. 

What  we  have  said  above  disposes  of  all 
of  the  material  questions  arising  In  the 
case,  and  there  was  no  such  error  in  any 
of  the  Instructions  complained  of  as  will 
require  the  grant  of  a  new  trIaL 

Judgment  affirmed. 


(U  Oft.  App.  472) 

HUNT  v.  MAYOB,  ETC.,  OF  CITT  OP 

MACON.     (No.  4,2d3.) 

(Court  of  Appeals  of  Georgia.    Sept.  17, 

1912.) 

(8yUahu$  hy  the  Court,) 

1.  Appxai.  and  Erbob  (1532*)  —  Becobd  — 
Bill  of  Exceptions— Petition  for  Ceb- 

TIORABI. 

"In  order  for  this  court  to  review  the  re- 
fusal of  the  judge  of  the  superior  court  to 
sanction  a  certiorari,  the  petition  for  certiorari 
must  be  Incorporated  in  the  bill  of  exceptions, 
or  Otherwise  verified  as  a  part  thereof  by  the 
trial  judge.  An  unsanctioned  petition  cannot 
be  specified  as  a  part  of  the  record.  Clarke 
V.  Deal,  4  Ga.  App.  326,  61  S.  E.  295;  Hall 
V.  State,  2  Ga.  App.  437.  58  S.  E.  558."  Wim- 
pey  V.  Mayor,  etc.,  of  Gainesville,  6  Ga.  App. 
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112,  e4  S.  B.  2aL  S^,  al«o,  Hanlon  t.  Oitj 
of  Atlanta,  6  Ga.  App.  786,  65  S.  E.  815. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |f  2399-2401;  Dec  Dig.  I 
6S2.*) 

2.  Appeal   and   Ebbob    (I  613*)— Rscobi>— 
Bill  of  Bxcbftionb— Psnrioif  pob  Cbbti- 

OBARI.  s 

Being  no  part  of  the  record,  an  nnaanc- 

tioned  petition  for  certiorari  must  be  iden- 
tified hj  the  certificate  of  the  trial  judge.  A 
certificate  from  the.  clerk  of  the  trial  court 
that  such  a  petition  is  a  part  of  the  bUl  of 
exceptions,  when  in  fact  it  is  not  so  cannot 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  2702-27Cyy;  Dec.  Dig.  { 
613.*] 

Error  from  Superior  Court,  Bibb  County; 
N.  E.  Harris,  Judge. 

Action  between  Emanuel  Hunt  and  the 
Mayor,  etc.,  of  the  City  of  Macon.  From  the 
judgment,  Hunt  brings  error.  Writ  of  error 
dismissed. 

C.  A.  Glawson,  of  Macon,  for  plaintifr  in 
error.  Andrew  W.  Lane  and  Robt  W; 
Barnes,  both  of  Macon,  for  defendant  In  er- 
ror. 

POTTLE,  J.    Writ  of  error  dismissed. 


014  Va.  10) 

JACKSON  COAL  ft  COKE  CO.  et  al.  v. 
PHILLIPS   LINE    et   al. 

SEWARD  &  ROPER  v.  SAMEL 

(Supreme  Court  of  Appeals  of  Virginia.    June 

13,  1912.) 

1.   RkCSTVEBS      (§      190*)  —  COUPBNSATION  •*- 

Chaboeb. 

Receivers,  operating  under  the  orders  of 
the  court  the  business  of  the  insolvent  com- 
pany, though  unsuccessfullv,  not  being  charged 
with  bad  faith,  are  entitled  to  allowance  of 
reasonable  compensation  for  their  services,  and 
a  fortiori  cannot  be  chargeable  with  the  ex- 
penses of  operation. 

[Ed.   Note. — £\>r  other  cases,  see   Receivers, 
Cent.  Dig.  ||  66^-661;    Dec.  Dig.  f  196.*] 

2.  Receivebs  (f  153*)— LiEivs— Pbiobities  — 
Rbcbivbbship. 

The  state  and  city  having  no  lien  on  the 
personal  property  of  an  insolvent,  which  went 
Into  the  hands  of  receivers,  for  tne  taxes  pre- 
viously assessed  thereon,  they  never  having  ex- 
ercised their  right  of  levy  or  distress,  priority 
of  payment  should  not  be  given  therefor,  but 
only  for  the  taxes  thereafter  assessed  against 
and  4ue  from   the  receivers. 

[Ed.    Note.— For  other  cases,   see*  Receivers, 
Cent  Dig.  ff  467-471 ;    Dec  Dig.  |  163.*  ] 

8.  RxcEiVEfis  (§  202*)— AccoxjNTiNO— MonoK 

TO    SUBCHABOB. 

The  motion  to  surcharge  the  accounts  of  the 
receivers  being  accompanied  by  no  data  on 
which  the  court  could  ascertain  with  any  de- 
gree of  certainty  what  items  or  matters  Were 
complained  of,  it  was  too  vague  and  indefinite 
to  warrant  entertaining  it,  especially  when  it 
was  accompanied  with  a  disclaimer  of  any  in- 
tention to  impute  bad  faith  to  the  receivers. 

[Ed    Note.— For  other  cases,   see   Receivers, 
Cent.  Dig.  tt  «69,  670;    Dec.  Dig.  {  202.  ♦] 


4.  Rbceivebs  (f  155*)— Payment  ov  Olaimb— 
Pbtoritieb— Expenses. 

Though  the  bill  for  a  receiver  was  filed  by 
the  trustees  for  creditors,  to  whom  an  insol- 
vent company  made  an  assignment,  yet,  the  re* 
ceivership  being  at  the  instance  and  for  the 
benefit  of  the  bondholders  of  the  company,  that 
It  might,  if  possible,  be  sold  as  a  going  con- 
cern, expenses  incnrred  in  an  effort  to  carry 
on  the  business  through  the  receivers  will  he 
preferred  in  distribution  of  the  assets  to  the 
claim  of  the  bondholders,  by  reason  of  their 
having  bad  to  pay  under  a  bond  given  by  them 
to  have  a  steamer  of  the  company  released 
from  a  libel  which  had  been  sued  out  against 
it  before  the  assignment,  though  the  court,  by 
its  decree  aythorizing  the  receivers  to  have  the 
steamer  released,  provided,  if  said  bondholders 
had  to  pay  the  libelant  anything  in  accordance 
witli  the  terms  of  the  bond,  they  should  be 
subrogated  to  libelant's  right  of  priority  of  pay- 
ment out  of  the  proceeds  of  the  steamer. 

(Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  §f  474-476;    Dec.  Dig.  i  155.*] 

Appeals  from  Hustings .  Court  of  Petens- 
bnrg. 

Suit  was  filed  by  Bartlett  Roper,  Jr.,  and 
J.  A.  C.  Groner,  trustees,  against  the  Phil- 
lips Line  and  others,  for  a  receivership. 
From  a  decree  ruling  on  exceptions  to  a 
master  commissioner's  report  filed  in  such 
suit,  two  appeals,  one  by  the  Jackson  CoaJ 
&  Coke  Company  and  others,  and  the  other 
by  Joseph  W.  Seward  and  Le  Roy  Roper,  are 
taken.     Reversed  and   remanded. 

In  Appeal  of  Jackson  Coal  &  Coke  Company 
et  al.: 

Hughes  ^  Little,  WiUcox  St  WlUcox,  Harr.v 
E.  McCoy,  and  W.  McK.  Woodbouse,  for  ap- 
pellants. Carl  H.  Davis,  Richard  B.  Davis, 
Chas.  £.  Plummer,  Wm.  B.  Mcllwalne,  and 
Geo.  Mason,  Xor  appellees. 

In  Appeal  of  Seward  &  Rdper: 

Carl  H.  Davis,  Richard  B.  Davis,  and  Paul 
Pettlt,  for  appellants.  Httghes  &  Uttle.  Will- 
cox  &  Wnicox,  Harry  E.  McCoy,  W.  McK. 
Woodbonse,  and  W.  B.  Mcllwaine,  for  appel- 
lees. 

CARDWELL,  J.  The  appeal  In  each  of 
these  cases  is  taken  from  a  decree  of  the 
hustings  court  of  the  City  of  Petersburg 
entered  therein  on  April  5,  1911,  ruling  upon 
exceptions  to  a  master  commissioner's  report 
filed  in  the  chancery  cause  then  pending  nn* 
der  the  style  of  Roper  &  Groner,  Trustees, 
v.  Phillips  Line  et  al. ;  and,  though  separate 
and  distinct  questions  are  presented  in  each 
appeal,  they  were  argued  together,  and  will 
therefore  be  disposed  of  In  this  opinion. 

The  Phillips  Line  was  organized  as  n 
corporation  in  1908  for  the  purpose  of  taking 
over  the  property,  franchises,  etc.,  of  the 
Petersburg,  Newport  News  &  Norfolk  Steam- 
boat Company,  a  transportation  company 
theretofore  operating  a  line  of  boats  on  the 
James  and  Appomattox  rivers  between  Rich- 
mond, Petersburg,  and  Norfolk,  and  the  con- 
duct of  these  operations  was  continued  by 
the   PhllHps  Line  until   January,   1910,   on 
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which  date  it  made  an  assignment  of  its 
property,  etc.,  to  Bartlett  Roper,  Jr.,  and  J. 
A.  C.  Groner,  trustees  for  the  benefit  of  the 
company's  creditors.  On  the  same  day  the 
said  trustees  filed  the  original  bill  in  the 
above-named  cases,  asking  for  the  appoint- 
ment of  a  receiver  to  take  charge  of  and 
operate  the  property  of  the  defendant  com- 
pany, in  order  to  preserve  It  from  dissipa- 
tion by  reason  of  litigation  then  pending  or 
threatened,  and  to  endeavor  to  sell  the  prop- 
erty, franchises,  etc.,  of  the  company  as  a 
going  concern.  On  the  day  of  the  filing  of 
said  bill,  the  hustings  court  entered  its  de- 
cree taking  possession  and  control  of  the  de- 
fendant company's  property,  etc.,  and  ap- 
pointing said  trustees,  Roper  and  Groner, 
as  receivers  to  take,  hold,  and  operate  the 
property  under  the  orders  of  the  court  At 
this  time  the  assets  of  the  company  consist- 
ed of  the  steamers  Pokanoket  and  Aurora, 
a  certain  interest  in  some  wharf  property, 
and  a  freight  and  passenger  business  be- 
tween the  points  named;  while  its  liabili- 
ties amounted  to  $59,795.36,  consisting  of 
capital  stock  outstanding,  bonds  and  overdue 
interest  thereon,  taxes,  operating  expenses, 
including  repairs,  note  due  for  wharf  prop- 
erty secured  by  deed  of  trust,  and  an  alleged 
debt  due  to  one  T.  M.  Davis. 

A  few  days  before  said  bill  was  filed  and 
the  receivers  in  the  cause  appointed,  the 
Newport  News  Shipbuilding  &  Dry  Dock 
Company  had  filed  its  libel  in  the  United 
States  District  Court  at  Norfolk,  Va.,  against 
the  steamer  Pokanoket  for  $9,520  due  it  for 
repairs  on  the  steamer,  and  the  firm  of 
Smith  &  McCoy  had  intervened  in  the  pro- 
ceeding for  a  certain  amount  due  them  for 
repairs  on  her;  so  that,  at  the  time  of  the 
assignment  made  by  the  Phillips  Line  and 
the  appointment  of  the  receivers,  the  steamer 
Pokanoket  was  in  the  hands  of  the  United 
States  marshal,  by  virtue  of  the  attachment 
issued  in  the  libel  proceedings,  and  in  order 
to  obtain  possession  of  the  steamer  the  re- 
ceivers arranged  with  J.  W.  Seward,  Le  Roy 
Roper,  and  the  Petersburg  Investment  Cor- 
poration, who  were  the  holders  of  the  bonds 
of  the  company,  to  execute  or  to  guarantee 
a  surety  for  the  execution  of  a  bond  for  the 
release  of  the  steamer,  upon  the  condition, 
as  the  reports  of  the  receivers  to  the  court 
state,  that  "if  Seward,  Le  Roy  Roper,  and 
the  Investment  Corporation  be  compelled,  in 
accordance  with  the  terms  of  said  bond,  to 
pay  to  the  Newport  News  Shipbuilding  & 
Dry  Dock  Company  the  amount  due  to  it  by 
the  Phillips  Line  as  aforesaid,  they,  the  said 
bondholders,  will  be  held  by  the  court  to  oc- 
cupy the  same  position  and  to  have  the 
same  priority  of  payment  out  of  the  proceeds 
of  the  sale  of  the  said  Pokanoket  as  Is  now 
held  by  the  said  Newport  News  Shipbuilding 
&  Dry  Dock  Company." 

The  reports  of  the  receivers  Just  referred 
to  were  received  by  the  court,  approved,  and 
the  proposed  arrangement  for  having   the 


Pokanoket   released   to   the   receivers   was 
sanctioned  and  authorized  by  the  court's  de- 
crees entered,  respectively,  on  February  1 
and  5,  1910.    The  last-named  decree,  after 
setting  forth  the  proposed  arrangement  to 
have  the  Pokanoket  released  to  the  receivers, 
specifically  provided  that  *'if  the  said  bond- 
holders, or  such  of  them  as  execute  or  cause 
to  be  executed  said  bond,  are  called  on  to 
pay  and  do  pay  to  the  person  filing  said  libel 
proceedings,  or  to  any  person  who  may  in- 
tervene in  said  proceedings,  by  petition  or 
otherwise,  any  amount,  then  the  said  bond- 
holders shall  be  entitled  to  and  shall  have 
against  said  steamer  Pokanoket  and  shall  be 
subrogated  to  all  of  the  rights,  claims,  and 
liens    against    said   steamer    Pokanoket   as 
would  be  had  under  the  laws  of  the  United 
States  or  the  state  of  Virginia  by  the  per- 
sons whose  claims  are  so  paid,  in  case  the 
said  bond  were  not  executed,  and  in  case 
the  said  libel  proceedings  were  allowed  to 
proceed  to  a  sale  of  the  said  steamer  Po- 
kanoket, and  the  said  bondholders  pajdng 
such  claims  shall  be  protected  as  fully  as  if 
they   held  said  claims  and  were  enforcing 
same  in  admiralty  proceedings."    The  provi- 
sion of  the  decree  of  February  5th  is  prac- 
tically the  same  as  the  provision  contained 
in  the  decree  of  February  1,  1910,  for  the 
carrying  out  of  the  plan  to  have  the  Pokano- 
ket released  to  the  receivers. 

Upon  the  release  of  the  Pokanoket,  as  pro- 
vided in  said  decree,  she  was  turned  over  to 
the  receivers,  who  operated  her,  together 
with  the  Aurora,  until  some  time  in  October, 
1910,  when,  having  been  unable  to  dispose  of 
the  property,  etc.,  of  the  company  as  a  going 
concern,  and  the  receivers  having  become 
largely  in  debt  to  various  persons  on  accouut 
of  their  operations,  the  business  was  brought 
to  a  close;  the  Pokanoket  being  sold  in  the 
early  part  of  November  following  for  $13.- 
000,  and  the  Aurora,  together  with  some  oth- 
er property  of  the  company,  in  the  early 
part  of  1911  for  $1,050,  the  ^itire  assets 
thus  realized  being  $14,050. 

While  negotiations  looking  to  the  sale  of 
the  Pokanoket  were  pending,  the  proposed 
purchasers  thereof  ascertaining  that  the  ap- 
pellants in  the  first  of  these  appeals  and 
other  supply  and  repair  creditors  of  the  re- 
ceivers claimed  to  have  liens  upon  the  Poka- 
noket for  supplies  furnished  to,  or  repairs 
made  upon,  the  steamer  declined  to  pay  the 
purchase  price  therefor  agreed  on,  unless  the 
receivers  would  arrange  with  such  claimants 
to  release  their  claims  against  the  Poka- 
noket; whereupon  an  agreement  was  reached 
between  the  receivers  and  said  creditors 
that  the  purchase  price  of  the  steamer,  $13,- 
000,  should  be  deposited  to  the  credit  of 
the  court  in  the  cause,  to  stand  In  lieu  of 
the  steamer  until  the  creditors'  liens  there- 
on asserted  were  finally  adjusted. 

The  matter  then  came  before  a  master 
commissioner  of  the  court,  to  whom  the 
cause  had  been  referred,  and  appellants  Jack- 
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son, Goal  ft  Coke  Company  et  al.,  upon  notice, 
appeared  before  tlie  commissioner  and  as- 
serted their  right  to  a  lien,  under  their  said 
stipulation*  against  the  proceeds  of  the  sale 
of  the  steamer,  by  virtue  of  section  2963 
of  the  Code,  as  well  as  the  general  maritime 
law,  for  the  amount  due  them,  respectively, 
claiming  by  virtue  of  their  lien  a  priority 
of  payment  out  of  the  said  fund.  This  con- 
tention was  in  the  main  sustained  by  the 
commissioner,  who  reported  that  said  appel- 
lants were  entitled  to  the  same  priority 
against  the  proceeds  of  the  sale  of  the  steam- 
er over  the  general  creditors  of  the  receivers 
and  of  the  company  which  they  would  have 
had  if  their  liens  had  been  adjudicated  In  an 
admiralty  proceeding  against  the  steamer, 
and  gave  them  a  preference  next  after  the 
payment  of  "seamen's  wages."  The  commis- 
sioner also  reported  that  all  the  money  re- 
ceived by  the  receivers  during  any  month 
was  disbursed  during  the  same  period,  that 
the  receivers  were  behind  In  their  accounts 
as  early  as  April  1,  1910,  and  that  the  ma- 
jority of  the  indebtedness  due  by  them  was 
contracted  prior  to  July  15,  1910. 

It  appears  that,  pursuant  to  the  guaran- 
ty bond  executed  by  Le  Roy  Roper,  Seward, 
and  the  Investment  Company  in  order  to 
procure  the  release  of  the  Pokanoket  to  the 
receivers  from  the  attachment  lien  thereon 
In  the  aforesaid  libel  proceedings,  Le  Roy 
Roper  and  Seward  were  compelled  to  pay 
$4,406.91  each,  and  they  made  claim  before 
the  commissioner  that  they  were  entitled  to 
priority  of  payment  out  of  the  proceeds  of 
sale  of  the  Pokanoket  for  the  amount  so  due 
them,  respectively,  over  debts  due  to  credi- 
tors of  the  receivers,  and  that  they  were  en- 
titled to  this  preference  by  reason  of  the 
said  decrees  of  the  court  of  February  1  and 
5,  1910;  but  with  respect  to  this  debt  due 
to  Le  Roy  Roper  and  Seward  the  commis- 
sioner reported  that  it  was  really  in  the 
nature  of  a  debt  due  by  the  defendant  com- 
pany, and  placed  it  in  the  fourth  class  of 
debts  reported  by  him,  which  practically  de- 
feated the  collection  of  any  part  of  it,  to 
which  ruling  of  the  commissioner  Roper  and 
Seward  excepted. 

There  were  also  other  and  various  excep- 
tions to  the  commissioner's  report,  and  on  a 
hearing  upon  the  report  and  the  exceptions 
thereto  the  court  overruled  the  exceptions  fil- 
ed as  to  the  priority  of  payment  of  taxes, 
the  exceptions  of  Roper  and  Seward,  and 
overruled  the  report  of  the  commissioner  as 
to  the  method  reported  by  him  for  the  dis- 
tribution of  the  fund  under  the  control  of 
the  court,  and  entered  its  decree  distribut- 
ing the  fund,  first,  to  the  payment  of  court 
costs,  including  allowances  to  the  receivers 
and  their  counsel;  second,  to  the  payment 
of  taxes;  third,  to  the  payment,  pari  passu, 
of  the  claims  of  the  creditors  of  the  receivers 
on  account  of  their  operation  of  the  Phil- 
lips line;    and,  fourth,  to  the  payment  of 


the  guarantors  on  the  bond  given  for  the 
release  of  the  Pokanoket 

It  appears,  also,  that  objection  was  made 
in  due  time  by  the  creditors  to  any  allowance 
being  made  to  the  receivers  and  their  coun- 
sel, and  a  motion  was  made  to  surcharge  the 
receivers'  accounts,  which  objection  and  mo- 
tion were  also  overruled. 

Had  the  method  of  distribution  of  the 
fund  reported  by  the  commissioner  been  sus- 
tained by  the  trial  court,  appellants  in  the 
first-named  appeal  would  have  had  no  cause 
of  complaint,  as  they  would  have  received 
their  money  in  full;  but  under  the  method  of 
distribution  adopted  by  the  court's  decree 
they  can  only  receive  a  part  thereof.  Ac- 
cordingly they  assign  as  error  the  overruling 
of  so  much  of  the  report  of  the  commission- 
er as  sustained  their  liens  and  awarded  pay- 
ment thereof  out  of  the  proceeds  of  sale  of 
the  steamers,  etc.,  next  after  payment  of  sea- 
men's wages,  and  in  entering  the  decree  di- 
recting payment  of  these  and  other  claims  of 
the  creditors  pari  passu. 

The  second  assignment  of  error  is  prac- 
tically the  same  as  the  first,  and  the  dispo- 
sition of  one  will  dispose  of  the  other;  the 
gravamen  of  the  exceptions  being  that  the 
court  erred  in  not  directing  the  payment  of 
said  appellants'  claims  in  full. 

The  third  assignment  of  error  is  to  the 
ruling  of  the  court  making  allowances  to 
the  receivers  and  their  counsel. 

The  fourth  assignment  of  error  relates  to 
the  provision  in  the  decree  for  the  payment 
of  taxes,  and  giving  them  priority  over  the 
creditors  of  the  receivers;  and  the  fifth  as- 
signment of  error  is  to  the  action  of  the 
court  in  overruling  appellants'  motion  to 
surcliarge  the  accounts  of  the  receivers. 

Section  2963  of  the  Code,  under  which 
the  supply  and  repair  creditors  of  the  re- 
ceivers claim  preference  in  the  distribution 
of  the  fund  under  the  control  of  the  court, 
provides:  "If  any  person  has  any  claim 
against  the  master  or  owner  of  any  steam- 
boat or  other  vessel,  raft  or  river  craft,  or 
against  any  steamboat  or  other  vessel,  raft 
or  river  craft  found  within  the  jurisdiction 
of  this  State,  for  materials  or  supplies  fur- 
nished or  provided,  or  for  work  done  for,  iu 
or  upon  the  same,  «  *  •  such  person 
shall  have  a  lien  upon  such  steamboat  or  oth- 
er vessel,  raft  or  river  craft  for  such  ma- 
terials or  supplies  furnished,  work  done  or 
services  rendered.    ♦    ♦    ♦ " 

Unquestionably  the  lien  provided  by  the 
statute  is  ordinarily  a  right  of  property  in 
the  vessel,  raft,  or  river  craft,  existing  inde- 
pendently of  possession,  and  arises  as  soon 
as  the  contract  for  the  materials,  supplies, 
etc.,  is  made,  and  may  be  enforced  against 
the  boat,  raft,  or  river  craft  in  the  hands 
of  the  purchasers  thereof,  and  such  liens 
have  been  enforced  so  frequently  in  the  ad- 
miralty courts  that  citation  of  authority  is 
unnecessary ;  but  can  such  a  lien  be  enforced 
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ander  the  facts  and  drcnmstances  of  this 
case  to  the  exclusion  of  court  costs,  Includ- 
ing allowances  to  the  recelyers,  and  of  the 
lien  of  claimants  In  the  aforesaid  libel  pro- 
ceedings in  the  federal  court,  to  whose  rights 
appellants  Seward  and  Le  Boy  Boper  were 
subrogated  by  the  decrees  of  the  trial  court 
In  this  cause? 

[1]  The  receivers  were,  of  course,  acting 
under  the  orders  of  the  court,  and  It  is  very 
true  that  the  plan  to  operate  the  business 
of  the  insolvent  company,  the  Phillips  Line, 
was  not  pursued  to  a  successful  result  by 
the  receivers,  so  as  to  bring  about  a  sale 
of  the  property,  etc.,  as  a  going  concern,  as 
was  designed;  but  the  receivers  are  not 
charged  with  bad  faith  in  the  conduct  of  the 
business,  and  the  only  complaint  is  that  they 
did  not  act  wisely  and  failed  to  make  cer- 
tain reports  to  the  court  which  they  should 
have  made.  In  these  circumstances,  the  re- 
ceivers were  entitled  to  an  allowance  of  rea- 
sonable compensation  for  their  services,  and 
a  fortiori  cannot  be  charged  with  the  ex- 
penses of  operation.  The  allowances  to  the 
receivers  and  to  their  counsel  is  not,  as  we 
understand  appellants'  contention,  considered 
unreasonable,  and  therefore  the  court  did 
not  err  in  directing  their  payment  as  a 
part  of  the  court  costs  incurred  in  marshal- 
ing and  disposing  of  the  property  of  the  in- 
solvent company,  whose  property  came  into 
the  hands  of  the  receivers  and  under  the 
control  of  the  court 

[2]  With  respect  to  that  part  of  the  de- 
cree appealed  from  which  directed  the  pay- 
ment of  taxes  due  from  the  Phillips  Line 
and  Its  predecessor  in  title  to  the  state  of 
Virginia  and  the  city  of  Petersburg  out  of 
the  fund  under  the  control  of  the  court,  and 
giving  the  taxes  priority  In  payment  over 
the  creditors  of  the  receivers,  the  court 
erred,  except  as  to  the  taxes  for  the  year 
1910.  The  property  upon  which  these  taxes 
were  assessed  was  wholly  personal,  and.  no 
effort  appears  to  have  been  made,  certainly 
as  to  the  years  prior  to  1910,  either  by  the 
auditor  of  the  state  or  by  the  city  of  Peters- 
burg, to  collect  the  taxes  until  the  prop- 
erty was  placed  in  the  hands  of  the  receivers 
in  this  cause  and  an  account  of  debts  against 
the  Phillips  Line  ordered.  The  state  had  a 
right,  under  sections  604-623  of  the  Code,  for 
one  year  from  the  date  on  which  the  taxes 
in  hi^  favor  were  assessed,  to  levy  upon  the 
property  assessed  with  the  taxes,  which  right 
was  not  exercised;  and  it  appears  that  the 
city  of  Petersburg  l^ad  a  rijght  of  distress 
against  the  property  assessed  with  taxes  in 
its  favor,  which  the  city  might  have  exer- 
cised before  the  taxes  were  returned  delin- 
quent or  the  property  upon  which  they  were 
assessed  had  passed  Into  the  hands  of  sub- 
sequent purchasers,  and  thereby  have  se^ 
ctired  a  lien  therefor;  but  these  rights  were 
never  exercised. 

Under  these  circumstances,  neither  the 
state  nor  the  city  had  a  lieu  upon  the  prop- 


erty of  the  Phillips  Line  when  it  went  into 
the  hands  of  the  receivers  for  the  taxes  due 
them  respectively,  and  therefore  the  posi- 
tion of  the  state  and  dty  was  no  better  than 
that  of  the  general  creditors  of  the  com- 
pany, and  they  were  not  entitled  to  share 
in  the  proceeds  of  sale  of  the  company's 
property,  except  as  to  the  amount  of  taxes 
due  them  (the  state  and  the  city),  respective- 
ly, for  the  year  1910,  assessed  against  and 
due  from  the  receivers. 

[3]  With  respect  to  the  fifth  assignment 
of  error  in  the  petition  for  the  first-named 
appeal,  we  deem  it  only  necessary  to  say 
that  the  motion  to  surcharge  the  accounts  of 
the  receivers  was  accompanied  by  no  data 
upon  which  the  trial  court  could  have  ascer- 
tained with  any  degree  of  certainty  what 
items  or  matters  in  the  accounts  of  the 
receivers,  which  had  been  audited  and  ap- 
proved by  the  court  were  complained  of, 
and  therefore  the  motion  to  surcharge  the 
accounts  was  too  vague  and  Indefinite  to 
warrant  the  court  in  entertaining  the  mo- 
tion, especially  when  the  motion  was  ac- 
companied wiUi  a  disclaimer  of  any  inten- 
tion to  impute  bad  faith  on  the  part  of  the 
receivers. 

[4]  This  brings  us  to  a  consideration  of 
the  first  and  second  assignments  of  error 
by  the  appellants  in  the  first-named  of  these 
appeals,  upon. which  the  contention  is  made 
that  the  trial  court  should  have  directed 
the  payment  of  their  respective  claims  in 
full,  there  being  a  sufficient  fund  under  the 
control  of  the  court;  and  in  this  connec- 
tion it  is  necessary  to  consider  the  question 
presented  on  the  second  of  these  appeals, 
which  is  whether  or  not  the  court  erred  in 
denying  the  appellants  Seward  and  '  Rox)er 
the  priority  claimed  by  them  in  the  distribu- 
tion of  the  proceeds  of  sale  of  the  steamer 
Pokanotcet  which  was  practically  to  deny 
them  the  payment  of  any  part  of  their 
claim,  amounting  approximately  to  99,000. 

To  sustain  their  contention  the  supply 
and  repair  creditors  of  the  receivers,  appel- 
lants in  the  first  of  these  appeals,  rely  upon 
the  decision  of  this  court  construing  sec- 
tion 2963  of  the  Ck>de,  supra,  in  People's 
Bank  v.  Va.  Textile  Co.,  104  Va.  84,  61  S.  E. 
le^,  7  Ann.  Oas.  588;  while  the  app^lants 
Seward  and  Roper  rely  upon  the  decrees  of 
the  trial  court  of  February  1  and  5,  1910, 
under  which  it  is  claimed  that  the  court 
made  with  said  appellants  an  agreement 
that  if  they  guaranteed  the  bond  to  be  ex- 
ecuted by  the  receivers  of  the  court  for  the 
purpose  of  releasing  the  Pokanoket  from 
the  lien  of  the  libel  proceedings  instituted 
in  the  United  States  District  Court  at  Nor- 
folk, YtUf  and  pending  at  the  time  of  the  in- 
stitution of  this  suit  and  appellants  were 
called  on  to  pay  and  did  pay  any  amount  on 
account  of  the  said  guaranty,  they  should  be 
repaid  by  the  court  such  amount  out  of  the 
proceeds  of  sale  of  the  Pokanoket  when 
the  boat  was  sold  by  the  court 
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The  case  of  Bank  t.  Textile  Oo.,  supra, 
was  decided  upon  sound  principles  of  equity 
and  justice,  well  tetablished  by  the  author- 
ities, and  declared  to  be  the  policy  in  this 
state  by  statute— section  2963  of  the  Code. 
In  that  case  the  court  said:  *frhe  general 
rule  is  conceded  that  the  appointment  of  a 
receiver  does  not  affect  vested  rights  or  in- 
terests of  third  persons  in  property  which 
is  the  subject  of  the  receivership,  or  disar- 
range the  order  of  priority  of  liens.  But  this 
principle  is  subject  to  an  exception  as  firmly 
established  as  the  rule  itself,  namely,  that 
where  the  receiver  is  appointed  at  the  in- 
stance and  for  the  benefit  of  lien  creditors, 
and  charged  with  the  duty  of  operating  the 
property  for  their  advantage,  all  proper 
charges,  expenses,  and  liabilities  incurred  in- 
cident to  the  receivership  are  held  to  be  a 
first  charge  upon  not  only  the  current  earn- 
ings but  also  the  corpus  of  the  estate." 

The  bill  in  that  case  was  filed  by  the  bank 
for  the  ultimate  purpose  of  enforcing  the  lien 
of  a  deed  of  trust  upon  the  plant  of  the  de- 
fendant the  Virginia  Textile  Company  to  se- 
cure coupon  bonds  to  the  amount  of  $25,000, 
all  of  which  were  held  by  the  plaintUQC,  which 
bill,  filed  in  open  court»  made  defendants 
thereto  the  Textile  Ck>mpany  and  the  trus- 
tees in  the  deed  of  trust,  who  were  also  at- 
torneys for  the  plaintiff,  and  one  of  whom 
was  the  president  of  the  bank.  After  setting 
out  the  indebtedness  of  the  Textile  Compa- 
ny, default  in  the  payment  of  certain  of  its 
notes  and  installments  of  interest  on  the  cou- 
pon bonds,  and  that  loss  and  damage  would 
result  from  a  scramble  among  creditors  for 
priority  and  a  wasting  of  the  assets  by  a  mul- 
tiplicity of  suits,  the  bill  prayed  for  the  ap- 
pointment of  a  receiver  to  continue  the  busi- 
ness of  the  company  under  the  direction  of 
the  court,  etc;  and  the  truth  of  all  the  al- 
legations of  the  bill  was  admitted  by  the  de- 
fendants in  their  answer,  and  they  united  in 
the  biirs  prayer.  Accordingly  a  decree  was 
passed  by  the  court,  appointing  the  president 
of  the  plaintiff  bank  receiver,  with  direction 
to  take  i>ossession  of  all  the  company's  prop- 
erty, etc. 

In  the  case  now  in  Judgment  the  Phillips 
Line  was  admittedly  insolvent,  a  libel  had 
been  sued  out  in  the  United  States  District 
€k>urt  at  Norfolk  against  the  Pokanoket,  one 
of  the  company's  steamboats,  and  thereupon 
the  assignment  of  January  27,  1910,  by  the 
company  of  all  of  its  assets  to  Bartlett  Rop- 
er. Jr^  and  J.  A  C.  Groner  was  executed,  and 
in  turn,  on  the  same  day,  these  trustees  filed 
their  bill  asking  for  the  appointment  of  a 
receiver  to  take  charge  of  and  operate  the 
property,  in  order  to  preserve  the  company's 
assets  from  dissipation  *  *  *  and  en- 
deavor to  sell  it  as  a  going  concern.  Le  Roy 
Roper  and  Seward,  appellants,  were  bond- 
holders of  the  Phillips  line.  Seward  was 
the  vice  president  of  the  company,  and  sign- 
ed the  answer  of  the  company,  uniting  in  the 


prayer  of  said  bill  of  the  trustees  for  the  re- 
ceivership. He  also  executed  for  and  on  be- 
half of  the  company  the  deed  of  assignment 
to  Roper  and  Oroner,  trustees ;  the  said  Rop- 
er and  Groner  being  on  the  same  day,  on 
their  own  motion,  appointed  receivers,  the  at- 
torney for  the  receivers  also  acting  as  the 
attorney  for  Roper  and  Seward. 

The  two  decrees  of  the  court  to  which  we 
have  adverted  were  based  upon  two  reports 
filed  by  the  receivers  for  the  purpose  of  ob- 
taining said  decrees,  the  first  of  which  re- 
ports, filed  on  January  31, 1010,  contahis  the 
following  language :  'The  said  receivers  fur- 
ther report  that  Joseph  W.  Seward,  Le  Roy 
Roper,  and  Petersburg  Investment  Corpora- 
tion are  the  holders  of  the  $16,000  of  notes 
or  bonds  of  said  Phillips  Line,  holding  re- 
spectively 6,  6,  and  8  of  the  said  bonds.  In 
order  to  have  the  said  steamer  Pokanoket  re- 
leased from  the  lien  of  said  libel,  the  said 
bondholders  have  agreed  that  the  said  bond 
of  $12,000  shall  be  executed,  and  that  they 
will  be  responsible  therefor  in  the  proportions 
in  which  they  hold  bonds  of  the  company,  to 
wit,  in  the  proportion  of  Vit,  Vir  and  »/i5, 
respectively,  as  more  fully  appears  from  Ex- 
hibit A  herewith  filed.  Upon  the  condition, 
however,  that  if  they  be  compelled,  in  accord- 
ance with  the  terms  of  said  bond,  to  pay  to 
the  Newport  News  Shipbuilding  ft  Dry  Dock 
Company  the  amount  due  tq  it  by  the  said 
Phillips  Line  as  aforesaid,  that  they,  the 
said  bondholders,  vrill  be  held  by  the  court 
to  occupy  the  same  position,  and  to  have  tlie 
same  priority  of  payment  out  of  the  sale  of 
the  said  Pokanoket,  as  is  now  had  by '  the 
said  Newport  News  ^Ipbullding  &  Dry  Dock 
Company." 

The  receivers'  second  report  practically  re- 
peats what  is  Just  quoted  from  the  first,  up- 
on which  the  decree  of  February  5,  1910,  was 
based,  and  contains  this  statement:  *'Youi' 
receivers  are  of  opinion  that  it  is  necessary, 
to  the  best  interest  of  all  parties  concerned, 
and  particularly  of  the  bondholders  of  said 
Phillips  Line,  thatt  the  said  steamer  Pokano- 
ket be  released  and  turned  over  to  your  re- 
ceivers, so  that  she  limy  be  put  into  opera- 
tion between  Petersburg  and  Norfolk,  and  in 
this  way  hold  the  business  which  she  had  be- 
fore the  libel  proceedings  were  instituted." 

It  seenm  to 'us  that  It  plainly  appears  from 
the  record  that;  while  the  receivership  was 
nominally  applied  for  by  Roper  and  Groner 
as  trustees  under  the  deed  of  asslgnmient,  it 
was  at  the  instance  and  for  the  benefit  of  the 
bondholders.  Roper  and  Seward.  Both  the 
deed  of  assignment  and  the  bill  show  that 
parties  holding  claims  upon  which  lib^  pro- 
ceedings could  be  and  were  instituted  were 
vigorously  protecting  their  rights,  and  that 
the  bondholders  next  in  right  of  priority 
would  absorb  the  remaining  assets  of  the 
company ;  therefore  it  was  apprehended  that 
the  libel  proceedings  would  be  so  far-reach- 
ing and  expensive  as  to  defeat  the  bonds,  and 
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the  assigDment  was  made  and  the  receiver- 
ship asked  for  on  the  same  day,  in  order  that 
the  bondholders  might  thereby  be  protected 
and  benefited  by  obtaining  control  of  the 
boats  and  operating  them  through  the  receiv- 
ers. 

As  said  by  the  commissioner  in  his  report 
in  the  cause:  ''In  volunteering  to  take  the 
position  of  the  Newport  News  Shipbuilding 
ft  Dry  Dock  Company  and  other  petitioning 
creditors  in  the  libel  proceedings,  and  to  de- 
liver the  steamer  Pokanoket  into  the  pos- 
session of  this  court  for  the  purpose  of  oper- 
ation, they  [Le  Roy  Roper  and  Seward]  im- 
pliedly, if  not  expressly,  agreed  to  all  proper 
expenses  incurred  in  operating  the  boats,  and 
held  out  to  the  supply  men,  repair  men,  sea- 
men, and  all  others  who  dealt  with  the  re- 
ceivers, the  corpus  of  the  estate,  as  well  as 
its  earnings,  as  a  basis  of  credit  sought  and 
given." 

In  these  circumstances  appellants  Seward 
and  Roper  cannot  in  equity  and  good  con- 
science be  heard  to  say  that,  while  they 
have  invited  all  that  has  been  done  in  the 
proceedings  to  wind  up  the  business  of  the 
Phillips  Line  and  to  protect  its  property, 
for  the  ultimate  benefit  of  the  bondholders 
of  the  company,  and  that  this  business 
should  be.  carried  on  in  the  interest  of  all 
concerned,  particularly  of  the  bondholders, 
and  impliedly,  if  not  expressly,  agreed  that 
all  proper  expenses  incurred  in  the  effort  to 
carry  on  the  business  should  be  "a  charge 
upon  the  corpus  of  the  estate,  as  well  as 
its  earnings,"  stUl,  although  the  business  car- 
ried on  particularly  for  their  benefit  has 
been  unsuccessful,  they  are  to  be  preferred 
In  the  distribution  of  the  assets  of  the  in- 
solvent company  over  the  supply  men  and 
repair  men  who  dealt  with  the  receivers 
charged  with  the  conduct  of  the  business  in 
their  interest,  and  whose  debts  were  neces- 
sarily contracted  by  the  receivers. 

**If  the  court  was  without  power  in  such 
cases  to  charge  the  expenses  of  the  receiver- 
ship on  the  property,  the  innocent  officer  of 
the  court  would  have  to  bear  the  loss.  If 
such  was  the  law  of  receivership,  no  one 
could  be  found  to  accept  the  important  of- 
fice." Huling  V.  Jones,  63  W.  Va.  696,  60  S. 
EL  674. 

In  E^neeland  v.  American  Loan  &  Trust 
Co.,  136  U.  S.  »8,  10  Sup.  Ct  950,  34  L.  Ed. 
379,  the  court  said:  "A  court  which  ap- 
points a  receiver  acquires,  by  virtue  of  the 
appointment,  certain  rights  and  assumes  cer- 
tain obligations,  and  the  expenses  which  the 
court  creates  in  discharge  of  those  obligations 
are  burdens  necessarily  on  the  property  taken 


possession  of;  and  this  irrespective  of  thp 
question  who  may  be  the  ultimate  owner, 
or  who  may  have  the  preferred  lien,  or  who 
may  invoke  the  receivership."  See,  also, 
Va.  ft  Ala.  Coal  Co.  v.  Railroad  ft  Banking 
Co.,  170  U.  S.  356,  18  Sup.  Ot  657,  42  L.  Ed. 
1068;  International  Tr.  Co.  v.  U.  S.  Coal 
Co.,  27  Colo.  246,  60  Pac.  621,  83  Am.  St 
Rep.  59,  and  note. 

The  established  rule  recognized  in  the 
cases  just  cited  Is  fully  sanctioned  and  ap- 
proved in  People's  Bank  v.  Textile  Co.,  supra, 
and  is  in  strict  accord,  when  applied  to  a 
case  like  the  one  under  consideration,  with 
Just  and  equitable  principles  and  the  general 
maritime  law,  as  well  as  with  the  policy  and 
terms  of  our  own  statutes. 

With  respect  to  the  authorities  upon  which 
appellants  Seward  and  Roper  base  their  con- 
tention, it  is  only  necessary  for  us  to  say 
that,  so  far  as  we  have  been  able  to  examine 
them,  they  do  not  apply  to  a  case  where  the 
controversy  is  between  creditors  of  the  re- 
ceivers for  operating  expenses  and  holders 
of  liens  arising  antecedent  to  the  receiver- 
ship, but  only  recognize  the  right  of  the 
court  to  take  property  subject  to  liens,  and 
the  duty  of  the  court  to  recognize  the  exist- 
ence of  such  liens  undisturbed  in  their  or- 
der by  reason  of  the  receivership. 

We  are  of  opinion  that  the  lower  court 
should  have  directed  the  distribution  of  the 
fund  under  its  control  in  this  case  as  fol- 
lows :  (1)  To  the  payment  of  court  costs,  in- 
cluding allowances  to  the  receivers  and  their 
counsel,  taxes  due  the  state  of  Virginia  and 
city  of  Petersburg  assessed  against  the  prop- 
erty of  the  Phillips  Line  for  the  year  1910, 
and  seamen's  wages  due  from  the  receivers; 
(2)  to  the  payment  of  the  liens  of  appellants 
perfected  under  section  2963  of  the  Code  for 
supplies  furnished  the  receivers;  (3)  to  the 
payment  pari  passu  of  the  claims  of  the  gen- 
eral creditors  for  general  expenses  incurred 
by  the  receivers;  and  (4)  to  the  payment 
ratably  of  the  taxes  due  the  state  and  the 
city  of  Petersburg,  assessed  against  the 
property  of  the  Phillips  Line's  predecessor 
in  title  for  the  years  1907, 1908,  and  1909,  and 
the  claim  of  Seward  and  Roper,  guarantors 
on  the  bond  of  the  receivers  given  for  the 
release  of  the  Pokanoket  under  the  decrees 
of  the  court  entered  in  the  cause  February 
1  and  February  5,  1910. 

The  decree  appealed  from  is  reversed  and 
annulled,  and  the  cause  remanded  for  fur- 
ther proceedings  in  the  cause,  to  be  had  in 
accordance  with  this  opinion. 

Reversed. 


S.CD 

(92  S.  0.  874) 

DOUGLAS  ▼.  CITY  COUNCIL  OF  GREEN- 
VILLE. 

(Supreme  Court  of  South  Carolina.    Sept  10, 

1912.    On  Sabmiflsion  to  B^lU  Court, 

Dec.  2,  1912.) 

1,  Municipal  Cobpobations  (IS  57,  58«)  — 

POWBKS—SCOPE. 

Municipal    corporations    have    only    luch 

£owers  as  have  been  expressly  granted  by  the 
legislature,  or  by  reasonable  implication,  and 
a  grant  of  power  will  be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S|  144,  145-147,  148; 
Dec.  Dig.  II  57,  58.*]  *   •'    '^ 

2.  Licenses  (|  6*)— Obdiwawces— Validitt. 

Civ.  Code  3902,  {  1999,  which  authorizes 
municipal,  health*  police,  etc.^  regulations,  au- 
thorizes an  ordinance  requiring  a  license  to 
open  and  conduct  a  livery  stable  at  a  new  lo- 
cation, and  providing  that,  in  considering  an 
application  for  a  license,  proximity  to  populous 
residence  neighborhoods,  etc,  shall  be  consid- 
ered. 

[E)d.  Note.— For  other  cases,  see  lacenses, 
CJent  Dig.  II  5,  6;   I>bc.  Dig.  |  6.«] 

3.   MUNICIPAI*  (30BP0BATI0NB   (|  63*)  —   LEG- 
ISLATIVE Action— Judicial  Review. 

l^e  courts,  in  passing  on  the  validity  of 
legislative  action,  cannot  inquire  into  the  leg- 
islative body's  motives,  and  nence  cannot  con- 
sider an  objection  that  an  ordinance  restricting 
location  of  livery  stables  was  adopted  to  sub- 
serve private  interests. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig*  II  155,  1378»  1379; 
Dec  Dig.  I  63.«] 

4.  NtnsAiTCS  (I  3*)— LivEBT  Stables. 

While  a  livery  stable  is  not  a  nuisance  per 
86,  when  properly  located,  it  would  be  a  nui- 
sance in  some  places,  without  regard  to  how  it 
was  built  or  kept,  because  of  many  objection- 
able features  which  are  inevitably  incident  to 
its  existence  and  operation. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  H  4,  5,  9-25;  Dec.  Dig.  |  3.*] 
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5^  Municipal  Cobpobations   (§  626*) «  Ob-. 

DINANCE— GeNEBAL  OpEBATION. 

That  an  ordinance  restricting  the  locatioP 
of  livery  stables  was  adopted  to  prevent  plain- 
tiff from  opening  one  under  construction  does 
not  make  it  invalid,  as  discriminatory  against 
him,  if  the  ordinance  is  general  in  its  opera- 
tion. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1380;  Dec.  Dig.  I 
626.*] 

6.  LiTEBT  Stablb  >Kkspebs  (I  2*)  *-  Obdi- 

nances— Validity. 

A  proper  ordinance  restricting  location  of 
livery  stables  is  not  invalid  as  to  one  who  had 
bought  a  lot  and  commenced  building  operations 
at  considerable  expense  before  the  ordinance 
was  adopted. 

[ESd.  Note.— For  other  cases,  see  Livery  Stable 
Keepers,  Cent  Dig.  I  2 ;    Dec.  Dig.  |  2.*] 

7.  Mandamus  (§  71*)— Subjects  of  Relievo- 
Municipal  Action. 

Mandamus  lies  to  compel  a  municipal  cor- 
poration to  perform  a  purely  ministerial  duty. 
[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |  133;  Dec.  Dig.  |  71.*] 

Mandamus  proceeding  by  Gteorge  J.  Doug- 
las against  the  City  Conncil  of  Greenville. 
Petition  dismissed. 


Wilton  H.  Earle,  of  Greenville,  for  peti- 
tioner. L.  O.  Patterson  and  T.  P.  Cottiran, 
for  respondent 

HYDRICK,  J.  The  petitioner  seeks  to 
have  an  ordinance  of  the  city  of  Greenville 
annulled,  and  to  obtain  a  writ  of  mandamus, 
directed  to  the  city  council,  commanding  that 
body  to  issue  to  him  a  license  to  open  and 
operate  a  lirery,  feed,  and  sales  stable  on 
his  lot  on  the  comer  of  North  and  Laurens 
streets,  in  said  city.  On  October  5,  1911,  pe- 
titioner paid  $22,100  for  the  lot,  for  the  pur- 
pose of  building  a  stable  thereon,  and,  while 
it  was  worth  what  he  paid  for  It  for  other 
purposes,  he  would  not  have  bought  it  if 
he  had  known  that  he  would  not  be  allowed 
to  use  it  for  that  purpose.  On  October  6th 
he  applied  to  the  city  engineer,  who  is  ex 
officio  building  inspector,  and  authorized  to 
issuel  building  permits,  and  obtained  a  per- 
mit to  build  his  stable.  At  that  time,  so 
far  as  it  appears  from  the  record,  there  was 
no  ordinance  on  the  subject  of  location  of 
stables  In  the  city.  The  ordinance  under 
which  the  building  permit  was  granted;  re- 
lated to  the  methods  of  constructing  build- 
ings and  the  kind  of  materials  to  be  used, 
with  a  view  to  their  structural  safety  and  to 
the  prevention  of  fires.  Having  obtained  the 
building  permit  petitioner  contracted  with  a 
builder,  bought  several  hundred  dollars 
worth  of  building  materials,  cut  down  some 
shade  trees  on  his  lot,  had  the  foundation 
graded  for  his  stable,  and  incurred  other  ex- 
penses in  preparation  for  the  building  of  his 
stable. 

On  October  25th,  when  the  residents  and 
owners  of  property  In  the  immediate  neigh- 
borhood had  discovered  his  purpose,  th^  ob- 
jected, and  petitioned  the  council  to  prohibit 
the  opening  of  a  stable  at  that  place,  because 
it  was  in  the  midst  of  a  densely  populated 
residence  section  of  the  city,  in  which  there 
was  also  situatedi  a  church  and  a  hospital. 
Most  active  in  pressing  the  objections  of  the 
neighboring  citizens  was  Mr.  W.  B.  Beattle, 
who  was  acting  in  the  interest  of  his  sister- 
in-law,  whose  residence  adjoins  petitioner's 
lot  Mr.  Seattle  is  a  member  of  the  paving 
commission,  which  has  the  expenditure  of 
large  funds  of  the  city,  and  in  that  way  he 
is  officially  associated  with  the  members  of 
the  council.  He  is  also  on  terms  of  social 
or  business  friendship  with  most,  if  not  all, 
of  them.  He  exerted  what  influence  he  could 
to  secure  the  passage  of  the  ordinance  and 
the  refusal  of  a  license  to  the  petitioner  un- 
der it  He  went  so  far  as  to  give  bond  to 
save  the  city  harmless  in  the  matter  of  ex- 
pense incurred  in  defending  the  ordinance,  if 
it  should  be  attacked,  and  employed  his  own 
attorney  to  assist  the  city  attorney  in  this 
case.  It  is  therefore  alleged,  as  one  of  the 
grounds  of  attack,  that  the  ordinance  is  void, 
because  its  adoption  was  procured  by  im- 
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proper  Influence,  anfl  becaase,  In  adopting  it 
under  such  influence,  the  members  of  council 
perverted  the  power  intrusted  to  them  to  be 
exercised  for  the  public  to  the  promotion  of 
private  Interests.  On  November  7th  the*  or- 
dinance was  adopted.  For  the  purpose  of 
testing  Its  validity,  petitioner  Immediately 
applied  for  a  license  to  open  a  stable  on  his 
lot,  which  was  refused  tn  a  formal  resolu- 
tion, which  recites  that  the  application  had 
been  considered  in  all  its  bearings,  under  the 
ordiaance  and  with  r^erence  to  the  various 
matters  mentioned  in  section  4  thereof,  and 
that  it  was  the  sense  of  coimcil  that,  under 
all  the  circumstances.  It  would  not  be  for  the 
best  Interest  of  the  city  to  grant  It 

In  disposing  of  the  questions ,  before  the 
tfourt,  it  will  be  necessary  to  consider  only 
the  first  and  fourth  sections  of  the  ordinance. 
As  originally  adopted,  they  read  as  follows; 

'^Section  1.  That  from  and  after  this  date 
it  shall  be  unlawful  for  any  person,  firm, 
company  or  corporation  to  open  and  conduct 
a  livery  stable,  feed  stable,  sale  stable  or 
other  similar  institution  within  the  city  lim- 
its at  any  place,  at  tchich  a  similar  bitsinesa 
has  not  heen'  conducted  immediately  preced- 
ing the  daie  of  the  passage  of  this  ordinance^ 
without  first  applying  to  the  city  council  and 
obtaining  from  said  city  council  special  per- 
mission to  open  and  conduct  said  business  at 
said  place." 

*'Sec.  4.  In  considering  and  passing  upon 
the  question  of  granting  permission  to  open 
and  operate  such  livery  stable,  feed  stable, 
sale  stable,  or  other  similar  Institution,  re- 
gard shall  be  had  by  said  council  to  the 
proximity  of  said  proposed  stable  or  similar 
Institution  to  shipping  facilities,  to  the  avoid- 
ing or  prevention  of  danger  to  pedestrians  in 
consequence  of  the  use  of  the  streets  by 
large  numbers  of  animals,  to  the  presence  or 
absence  of  densely  populated  residence  neigh- 
borhoods, and  to  the  question  whether  the 
proposed  stable  or  similar  institution  is  so 
near  to  churches,  schools  or  other  Institu- 
tions as  to  prove  iniurlous  to  them,  and  to 
the  matter  of  protection  against  fire  losses." 

This  proceeding  was  commenced  on  No- 
vember 28th,  and  on  December  19th,  after 
tihe  issue  herein  had  been  Joined  and  the 
case  had  l)een  referred,  for  the  purpose  of 
having  the  testimony  taken,  .at  the  sugges- 
tion of  the  city  attorney,  the  council  amend- 
ed the  ordinance,  presumably  for  the  purpose 
of  strengthening  it  against  this  attack.  The 
amendment  consisted  in  substituting  "or"  for 
italicized  **and"  In  section  1,  and  in  striking 
out  the  italicized  adjective  sentence  therein. 
Respondent  was  permitted  to  set  up  the 
amended  ordinance  in  a  supplemental  return. 

[1 , 2]  We  notice,  first,  the  contention  that 
the  ordinance  is  not  within  the  legislative 
grant  of  power  to  the  city.  It  is  so  well  set- 
tled as  to  require  no  citation  of  authority 
that  municipal  corporations  have  and  can  est- 
tjrclse  only  their  Inherent  powers  and  such 


as  bave  been  conferred  upon  them  by  ttie 
Legislature  in  express  terms,  or  by  reasona- 
ble implication,  and  also  that  the  grant  of 
power  will  be  strictly  construed  against  the 
municipality.  Even  under  these  rules,  ample 
authority  for  the  ordinance  is  found  In  sec- 
tion 1999,  vol.  1,  Code  1902,  which  confers  up- 
on cities  and  towns  **poweT  and  authority  to 
make,  ordain  and  establish  all  such  rules,  by- 
laws, regulations  and  ordinances  respecting 
the  roads,  streets,  markets,  police,  health  and 
order  of  said  cities  and  towns,  or  re&fpectlng 
any  subject  as  shall  appear  to  them  neces- 
sary and  proper  for  the  security,  welfare  and 
convenience  of  such  cities  and  towns,  or  for 
preserving  health,  peace,  order  and  good  gov- 
ernment within  the  same.** 

[3]  The  allegation  that  the  ordinance  was 
adopted  and  the  license  was  refused  through 
jthe  undue  Influence  of  Mr.  W.  E.  Beattie 
over  the  members  of  council,  exercised  for 
the^  purpose  of  subserving  private  interests, 
and  not  for  the  protection  of  public,  Is  not 
sustained  by  the  evidence.  Private  interests 
may  be,  and  nearly  always  are,  incidentally 
subserved  In  promoting  the  public  good.  But 
the  members  of  the  council  deny  emphatical- 
ly that  their  action  was  controlled  by  the  in- 
fluence alleged,  and  assert  positively  that 
they  were  governed  solely  by  what  they  be- 
lieved to  be  for  the  best  interest  of  the  com- 
munity. Aside  from  this,  we  cannot  inquire 
into  t^e  motives  which  iuduce  legislative  ac- 
tion. In  a  proceeding  to  annul  an  ordinance 
of  the  dty  of  San  Francisco,  It  was  alleged 
that  it  was  adopted  on  account  of  a  feeling 
of  antipathy  to  the  Chinese  residents  of  the 
city;  but  the  Supreme  Court  of  the  United 
States  said  they  could  not  Inquire  into  the 
motives  of  the  board  of  supervisors  in  adopt- 
ing the  ordinance,  ''except  as  they  may  be 
disclosed  on  the  face  of  the  acts,  or  Infera- 
ble from  their  operation,  considered  with  ref- 
erence to  the  condition  of  the  country  and 
existing  legislation.  The, motives  of  the  leg- 
islators, considered  as  to  the  purpose  they 
had  in  view,  will  alwaya  be  presumed  to  be 
to  accomplish  that  which  follows- as  the  nat- 
ural and  reasonable  effect  of  their  enactr 
tnent  Their  motives,  considered  as  the  mor- 
al inducements  for  their,  votes,  will  vary  with 
the  different  members  of  the  legislative  body. 
The  diverse  character  of  such  motives,  and 
the  impossibility  of  penetrating  Into  the 
hearts  of  men  and  ascertainiog  the  truth, 
precludes  all  such  inquiries  as  Impracticable 
and  futile.  And  In  the  present  case,  even 
If  the  motives  of  the  supeiprlsors  were  aa 
alleged,  the  ordinance  would  not  be  thereby 
changed  from  a  legitimate  police  regulation, 
unless  in  its  enforcement  It  is  made  to  oper- 
ate only  against  the  class  mentioned;  and  of 
this  there  is  no  pretense."  Soon  Hlng  v. 
Crowley,  113  U.  S.  70S,  5  Sup*  Ot  730,  29  L. 
Ed.  1145;  Cooley»  Const.  Ldnu  (7th  Bd.)  25& 
Whether  an  act  or  ordinance  is  within  the 
power  of  the  Legislature  or  municipal  oor- 
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poratlon  la  a  Judicial  qtiestloii;  but  whether 
It  iB  a  wise  and  proper  exercise  of  the  pow- 
er Is  for  the  legislative  body  to  determine, 
and  for  their  action  they  are  responsible 
only  to  the  people  whom  they  represent. 

(4]  We  think  the  ordinance  should  be  sus- 
tained as  a  valid  and  reasonable  exercise  of 
the  police  power.  The  place  at  which  a 
thing  Is  done  txmy  determine  whether  It  Is  or 
Is  not  a  nuisance.  While  a  Uvery  stable  Is 
not  a  nuisance  per  se  when  prop^ly  located, 
It  would  be  a  nuisance  In  some  places,  with- 
out regard  to  how  It  was  built  or  kept,  be- 
cause of  many  objectionable  features  which 
are  Inevitably  Incident  to  Its  existence  and 
operation.  Its  proper  location,  therefore,  de- 
pends upon  a  variety  of  circumstances,  which 
Involve  the  exercise  of  Judgment  and  dis- 
cretion when  the  matter  Is  viewed  from  the 
standpoint  of  the  public  health,  safety,  and 
comfort ;  and  It  Is  therefore  subject  to  munic- 
ipal regulation*  Dill.  Mun.  Corp.  §  C92; 
McQull.  Mun.  Ord.  {  4^ ;  19  A.  &  E.  Enc.  L. 
(2d  Ed.)  430. 

[61  The  contention  that  the  ordinance  is 
dlscidmlnatory  and  denies  to  petitioner  the 
equal  protection  of  the  law,  cannot  l>e  sus- 
tained, notwithstanding  It  was  adopted  to 
meet  his  case.  That  was  merely  an  incident. 
Its  character  in  that  respect  must  be  Judged 
from  the  ordinance  Itself.  Upon  Its  face,  it 
does  not  appear  to  be  discriminatory;  nor 
does  it  i^pjpear  that  such  will  be  the  neces- 
sary result'  of  its  practical  operation.  While 
it  was  primarily  aimed  at  petitioner,  it  ap- 
plies to  all  others  In  similar  circumstances, 
and  U  applies  to  all  alike;  and  while  it  af- 
fords opportunity  for  unfair  discrimination 
in  its  administration  that  does  not  necessa- 
rily make  against  its  validity.  Unlike  the 
ordinance  condemned  in  Ylck  Wo  v.  ELopklns, 
118  U.  S.  356,  6  Sup.  a.  1064.  30.  L.  Ed. 
225,  which  conferred  "a  naked  and  arbitrary 
power  to  give  or  withhold  consent  not  only 
as  to  peaces,  but  as  to  persons,''  this  ordi- 
nance vests  in  the  council  '*a  discretion  to  be 
exercised  upon  a  consideration  of  the  circum- 
stances of  each  case,"  which  is  a  proper 
exercise  of  the  police  power. 

In  Fischer  v.  St  Louis,  194  U.  S.  361,  24 
Sup.  Ct  673,  48  L.  Ed.  1018,  the  Supreme 
Court  of  the  United  States  had  under  con- 
sideration ai^  ordinance  which  prohibited  the 
building  of  a^  dairy  or  cow  stable  in  the 
city,  and  the  maintenance. of  any  then  exist- 
ing, without  consent  of  the  municipal  as- 
sembly. Fischer  was  convicted  and  fined  for 
using  stables  which  had  been  built  before 
the  passage  of  the  ordinance.  In  response 
to  his  contention  that  the  ordinance  denied 
him  the  equal  protection  of  the  laws  and  de- 
prived him  of  his  property  without  due  pro- 
cess of  law,  the  court  said:  "Defendant's 
main  contention,  however,  is  that,  by  vest- 
ing in  the  municipal  assembly  the  power  to 
permit  the  erection  of  dairy  and  cow  stables 
to  certain  persons  a  discrimination  is  thus 
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declared  in  favor  of  such  persons  and  against 
all  other  persons,  and  the  equal  protection 
of  the  laws  denied  to  all  the  disfavored 
class.  The  power  of  the  Legislature  to  au- 
thorize municipalities  to  regulate  and  sup- 
press all  such  places  or  occupations  as,  in 
its  Judgment,  are  likely  to  be  injurious  to 
the  health  of  its  inhabitants,  or  to .  disturb 
people  living  in  the  imihediate  neighborhood 
by  loud  noises  or  offensive  odors,  is  so  clear- 
ly within  the  police  power  as  to  be  no  longer 
open  to  question.  The  keeping  of  swine  and 
cattle  within  the  city,  or  designated  limits 
of  the  city,  has  been  declared  In  a  number 
of  cases  to  be  within  the  police  power.  The 
keeping  of  cow  stables  and  dairies  Is  not 
only  likely  to  be  offensive  to  neighbors,  but 
it  is  too  often  made  an  excuse  for  the  sup- 
ply of  impure  milk  from  cows  which  are  fed 
on  unhealthful  food,  su^h  as  refuse  from  dis- 
tilleries, etc.  [Citing  cases.]  We  do  not  re- 
gard the  fact  that  permission  to  keep  cattle 
may  be  granted  by  the  municipal  assembly 
as  impairing,  In  any  degree,  the  validity  of 
the  ordinance  or  as  denying  to  the  disfavor- 
ed dairy  keepers  the  equal  protection  of  the 
laws.  Such  discrlmlnatloD  might  well  be 
made  where  one  person  desired  to  keep  2 
cows  and  another  50;  where  one  desired  to 
establish  a  stable  in  the  heart  of  the  city, 
and  another  in  the  suburbs;  or  where  one 
was  known  to  keep  his  stable  in  a  filthy 
condition,  and  the  other  had  establish ed  rep- 
utation for  good  order  and  cleanliness. 
Such  distinctions  are  constantly  made  the 
basis  for  licensing  one  person  to  sell  Intoxi- 
cating liquors  and  denying  It  to  others.  The 
question  in  each  case  is  whether  the  estab- 
lishing of  a  dairy  and  cow  stable  is  likely, 
in  the  hands  of  the  applicant,  to  be  a  nui- 
sance or  not  to  the  neighborhood,  and  to  im- 
peril or  conduce  to  the  health  of  Its  custom- 
ers. As  the  dispensing  powers  must  be  vest- 
ed in  some  one,  it  is  not  easy  to  see  why  it 
may  not  properly  be  delegated  to  the  niunic- 
ipal  assembly  which  enacted  the  ordinance. 
Of  course,  cases  may  t>e  imagined  where  the 
power  to  Issue  permits  may  be  abused,  and 
the  permission  accorded  to  social  or  political 
favorites  and  denied  to  others,  who,  for  rea- 
sons totally  disconnected  with  the  merits 
of  the  case,  are  distasteful  to  the  licensing 
power."  To  the  same  effect,  see  liberman 
V.  Van  De  Carr,  199  U.  S.  552,  26  Sup.  Ct. 
144,  50  L.  Ed.  305 ;  California  Reduction  Ca 
V.  Sanitary  Reduction  Works,  199  U.  S.  306, 
26  Sup.  Ct  100,  50  L.  Ed.  204;  Gundling  v. 
Chicago,  177  U.  S.  183,  20  Sup.  Ct  633,  44 
L.  Ed.  725. 

[6]  The  facts  that  petitioner  had  been 
granted  a  permit  to  build  and  had  incurred 
considerable  expense  preparatory  to  build- 
ing cannot  avail  against  the  ordinance.  "As 
the  state  may  not,  by  any  law  or  contract, 
surrender  or  restrict  any  portion  of  the  sov- 
ereignty which  it  holds  in  sacred  trust  for 
the  public  weal,  so  a  municipality,  as  a  srov- 
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ernmental  agency,  acting  and  bound  always 
to  act  as  trustee  of  the  power  delegated  to 
It,  may  not,  by  contract,  license,  or  by-law, 
surrender  or  restrict  any  portion  of  the 
police  power  conferred  upon  It."  28  Cyc. 
696;  KnoxvUle  v.  Bird,  12  Lea  (Tenn.)  121, 
49  Am.  Rep.  326.  These  views  do  not  con- 
flict with  the  principles  decided 'In  Dobbins 
v.  Los  Angeles,  195  U.  S.  223,  25  Sup.  Gt  18, 
49  L.  Ed.  169.  That  case  was  decided  on  a 
demurrer  to  the  complaint,  In  which  facts 
were  alleged,  which  were  admitted  by  the 
demurrer,  which  showed  that  the  ordinance 
was  not  a  bona  fide  exercise  of  the  police 
power  for  the  protection  of  the  public,  but 
that  It  was  an  arbitrary  and  capricious  at- 
tempt to  exercise  that  power  to  protect  an 
existing  gas  compahy  In  the  enjoyment  of  a 
monopoly,  and  for  that  reason  the  ordi- 
nance was  held  to  be  void.  But  the  court 
distinctly  recognizes  and  affirms  the  princi- 
ples announced  In  Fischer  v.  St.  Louis,  in 
the  following  language:  "It  may  be  admit- 
ted as  being  a  correct  statement  of  the  law 
as  held  by  the  California  Supreme  Court 
that  notwithstanding  the  grant  of  the  per- 
mit, and  even  after  the  erection  of  the  works, 
the  city  might  still,  for  the  protection  of 
the  public  health  and  safety,  prohibit  the 
further  maintenance  and  continuance  of  such 
works,  and  the  prosecution  of  the  business, 
originally  harmless,  may  become,  by  reason 
of  the  manner  of  Its  prosecution  or  a  chang- 
ed condition  of  the  community,  a  menace  to 
the  public  health  and  safety.  In  other 
words,  the  right  to  exercise  the  police  power 
Is  a  continuing  one,  and  a  business  lawful 
to-day  may,  in  the  future,  because  of  the 
changed  situation,  the  growth  of  population, 
or  other  causes,  become  a  menace  to  the  pub- 
lic health  and  welfare,  and  be  required  to 
yield  to  the  public  good." 

[7]  The  power  of  the  court  to  compel  a 
municipal  corporation  to  perform  a  purely 
ministerial  duty  is  not  questioned.  Although 
it  should  be  a  matter  resting  In  discretion, 
the  court  would  nevertheless  compel  its  per- 
formance, if  its  refusal  should  be  based  upon 
a  conclusion  which  is  without  foundation  in 
fact — in  other  words,  if  the  refusal  is  arbi- 
trary' or  capricious.  Mauldin  v.  Matthews, 
81  S.  G.  414,  62  S.  E.  695,  128  Am.  St  Rep. 
919.  For,  "though  the  law  itself  be  fair  on 
its  face  and  impartial  in  appearance,  yet  if 
it  is  applied  and  administered  by  public  au- 
thority with  an  evil  eye  and  an  unequal  hand, 
so  as  to  practically  make  unjust  and  ille- 
gal discriminations  between  persons  in  sim- 
ilar circumstances,  material  to  their  rights, 
the  denial  of  equal  Justice  Is  still  within  the 
prohibition  of  the  Constitution."  Ylck  Wo 
V.  Hopkins,  supra;  Kirk  v.  Board,  83  S.  C. 
372,  65  S.  B.  387,  23  L.  R.  A.  (N.  S.)  1188. 
But  the  facts  of  this  case  fall  short  of  mak- 
ing it  appear  that  the  license  was  arbitrarily 
or  capriciously  refused.     Numerous  circum- 


stances appear  in  the  evidence  upon  iwhich 
the  discretion  to  refuse  it  might  have  been 
reasonably  exercised. 
The  petition  is  therefore  dismissed. 

GARY,  C.  J.,  and  WOODS,  WATTS,  and 
FRASEIR,  JJ.,  concur. 

On   Submission  to  FoU  Ckmrt 

PER  CURIAM.  After  careful  consideration 
thereof,  ordered  that  the  within  petition  be  dis- 
fniaafd- 
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WALL  V.  WESTERN  UNION  TEILBGRAPH 

CO. 

(Supreme  Court  of  South  Carolina.     Sept  18, 

1912.) 

Tbleqbaphs  and  Telephones  (|  73*)— I>k- 

LAT    IN    DELIVEBT    OF   MESSAGES   —   NEGLI- 
GENCE—QUESTION   FOB   JUBT. 

In  an  action  against  a  telegraph  company 
for  delay  in  the  delivery  of  a  message,  the  is- 
sue of  negligence  held,  under  the  evidence,  for 
the  jury. 

[EM.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  76;  Dec.  Dig.  § 
73.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County;  Robt  E.  Copes,  Judge. 

•*To  be  officially  reported." 

Action  by  Afamle  Wall  against  the  Western 
Union  Telegraph  Company.  There  was  a 
judgment  of  nonsuit,  and  plaintiff  appeals. 
Reversed. 

W.  S.  Smith,  of  Hampton,  and  W.  H. 
Townsend,  of  Columbia,  for  appellant.  G.  H. 
Fearons,  of  New  York  City,  and  E.  F.  War- 
ren and  George  Warren,  of  Hampton,  for  re- 
spondent. 

WOODS,  J.  The  plaintiff,  who  lived  in  the 
country,  two  miles  from  Rldgeland,  had  in- 
stituted, or  was  about  to  Institute,  an  action 
for  divorce  In  Jessup,  Ga.  On  October  15, 
1909,  her  attorney,  J.  R.  Thomas,  delivered 
to  the  defendant  telegraph  company  for 
transmission  the  following  message:  '^Jessup, 
Georgia,  tenth-fifteenth,  nineteen  hundred 
and  nine.  Mrs.  Mamie  Wall,  Rldgeland,  S. 
C.  Papers  will  be  ready  to-morrow.  Come 
No.  85  train.  James  R.  Thomas."  The  tele- 
gram was  not  delivered  until  the  plaintlCf 
called  for  it  on  October  20th,  in  consequence 
of  a  letter  received  on  the  subject  The  com- 
plaint alleges  that  the  delay  in  delivery  was 
due  to  the  negligence,  willfulness,  and  want- 
onness of  the  defendant,  and  that  thereby  the 
plaintiff  "was  prevented  from  keeping  an 
important  business  engagement  in  Jessup, 
was  inconvenienced,  annoyed,  subjected  to  ex- 
pense, a  trip  from  Rldgeland,  S.  C,  to  Jes- 
sup, Ga.,  which  was  fruitless,  for  the  reason 
that  the  said  message  had  not  been  delivered 
when  called  for  at  defendant's  office,  and 
otherwise  damaged,  to  her  injury  In  the  sum 
of  $1,999."    The  answer  contains  a  general 
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denial,  and  the  special  defenses  tliat  the 
plaintiff  lived  beyond  the  free  delivery  limits 
at  Ridgelandt  and  the  charge  for  delivery 
beyond  the  limits  was  not  paid,  and  that 
the  plaintiff  was  not  known  by  the  name 
of  Mamie  Wall,  but  by  the  name  of  Sallie 
Nettles,  or  Sallie  Wall.  At  the  conclusion  of 
the  entire  evidence  the  circuit  Judge  granted 
a  nonsuit 

There  was  testimony  on  the  part  of  the 
plaintiff  tending  to  show  that  her  real  name, 
by  which  she  was  generally  known,  was 
Mamie  Wall,  and  that  she  had  signed  re- 
ceipts for  express  packages  to  the  defend- 
ant's agent  by  that  name;  that  on  October 
15th  she  was  in  Ridgeland  and  asked  for  a 
telegram;  that  when  she  called  again,  and 
received  the  telegram  from  the  agent,  he 
found  it  in  his  waste  basket;  and  that  the 
divorce  proceedings  were  retarded  by  the 
delay  in  the  delivery  of  the  message.  On 
the  part  of  the  defendant,  there  was  evidence 
that  the  plaintiff  was  not  known  by  the  name 
of  Mamie  Wall,  but  as  Sallie  Nettles,  or 
Sallie  Wall,  and  that  there  was  another 
woman  living  some  distance  from  Ridgeland 
whose  name  was  Mamie  Wall ;  that  the  de- 
fendant's agent  did  not  know  the  plaintiff  as 
Mamie  Wall,  and  that  he  made  inquiries  for 
Mamie  Wall  of  persons  most  likely  to  know 
her,  and  was  informed  that  no  such  person 
was  living  in  Ridgeland;  that  he  sent  a 
service  message,  requesting  payment  or  guar- 
anty of  the  charge  for  delivery  of  the  mes- 
sage to  the  other  woman,  known  as  Mamie 
Wall,  living  beyond  the  free  delivery  limits; 
and  that  the  sender  of  the  message  refused 
to  pay  or  guarantee  the  charge.  This  gen- 
eral statement  is,  we  think,  sufficient  to  show 
that  there  was  an  issue  made  by  the  evi- 
dence, on  the  decision  of  which  by  the  Jury 
the  verdict  would  depend. 

Reversed. 

GARY,  C.  J.,  and  HYBRICK,  WATTS, 
and  FRASER,  J  J.,  concur. 


(92  8.  C.  884) 

WBLBORN  v.  COBB  et  al. 

(Supreme  Court  of  South  Carolina.     Sept.  13, 

1912.) 

1.  Actiow  (I  50*)— FoRECLosuBE— Parties. 

Under  Code  Civ.  Proc  1902,  |  188,  pro- 
viding that,  where  a  mortgage  debt  is  secured 
by  the  obligation  of  any  third  person,  plaintitf 
may  make  such  person  a  party  to  the  action  to 
foreclose,  an  assignee  of  a  mortgage  and  notes 
secured  thereby  may,  on  the  default  of .  the 
mortgagor,  sue  in  one  action  the  mortgagor  to 
foreclose  the  mortgage  and  the  mortgagee  on  his 
guaranty  of  the  payment  of  the  debt 

[Ed.  Note^— For  other  cases,  see  Action,  Gent 
Dig.  §f  511-647 ;   Dec  Dig.  §  50.*] 

2.  Action  ({  88*>— FaBECLosuBB  -«  Cause  ov 
Action. 

A  complaint  in  an  action  by  an  assignee 
of  a  mortgage  and  the  notes  secured  thereby 
against  the  mortgagor  and  the  mortgagee,  who 
guaranteed  payment,  which  alleges  the  mortga- 


gor's failure  to  pay  the  note  6rst  maturing,  and 
that  the  whole  debt  became  due  pursuant  to  a 
stipulation  of  the  mortgage;  that  by  consent 
of  the  assignee  the  mortgagor  had  sold  a  part 
of  the  land  and  paid  the  proceeds  on  the  debt, 
under  an  agreement  that  the  same,  though  ex- 
ceeding the  amount  then  due  on  the  notes  ac- 
cording to  their  terms,  should  not  affect  the 
right  to  foreclose;  that  the  mortgagor  claimed 
the  ri^ht  to  set  off  against  the  mortgage  debt 
a  specified  sum  for  deficiency  of  the  acreage  of 
the  tract  conveyed  by  the  mortgagee;  and  that 
to  the  extent  of  the  shortage  the  consideration 
of  the  notes  and  mortgage  had  failed — states  but 
one  cause  of  action ;  and,  though  the  allegations 
as  to  a  deficiency  in  the  acreage  are  not  neces- 
sary to  a  cause  of  action,  they  are  not  entirely 
irrelevant,  as  they  show  that  a  shortage  in  the 
acreage  impairs  the  validity  of  the  notes  and 
mortgage,  so  as  to  require  the  mortgagee  to 
make  good  his  guaranty. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  I  549;    Dec.  Dig.  f  Sa*] 


3.  Mortgages    (§   415*)— Defenses— Failure 
OF  Consideration. 

The  equity  of  a  purchase-money  mortgagor, 
based  on  a  shortage  in  the  acreage  of  the  lana 
conveyed  by  the  mortgagee,  depends  on  a  fail- 
ure of  consideration;  and  the  mortgagor  may 
obtain  relief  in  a  suit  to  foreclose  the  mortgage, 
and  the  misrepresentation  of  the  mortgagee  as 
to  the  acreage  is  available,  either  as  a  separate 
cause  of  action  or  as  a  defense  in  the  foreclo- 
sure action. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  1210-1224;  Dec.  Dig.  f  415.*] 

4.  Jury  (§  13*)— Right  to  Jurt  Trial. 

Where  a  defendant  sets  up  as  a  defense  to 
an  equitable  cause  of  action  tacts  which  grow 
out  of  that  cause  of  action,  or  the  transactions 
which  gave  rise  to  it,  and  which  are  so  inter- 
woven with  it  as  to  be  inseparable  from  it,  the 
defense  is  not  triable  by  jury  as  of  right. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  35-83;  Dec.  Dig,  {  13.*] 

5.  Mortgages  (|  248*)  —  Foreclosure  —  Ma- 
turity OF  Debt. 

A  stipulation,  in  a  mortgage  securing  notes, 
that  on  the  nonpayment  of  any  note  at  ma- 
turity the  whole  debt  shall  become  due,  is  for 
the  benefit  of  the  mortgagee  or  his  assignee; 
and  where  the  mortgagee  has  assigned  the  mort- 
gage and  notes  the  assignee  alone  may  enforce 
or  waive  his  rights  under  the  stipulation,  and 
the '  mortgagee,  assigning  the  mortgage  and 
notes  and  guaranteeing  the  payment  thereof,  is 
liable  on  his  guaranty,  where  the  whole  debt 
becomes  due  by  the  failure  of  the  mortgagor  to 
pay  the  first  note  at  maturity,  though  thereaft- 
er the  assignee  accepts  from  the  mortgagor 
more  than  is  due  on  the  first  note  under  the 
agreement  that  he  will  not  waive  his  right  to 
foreclose. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {  659;  Dec.  Dig.  |  248.  •] 

6*  Appeal  and  Brror  (8  213*)— Trial— Sub - 

ItlSSION  OF  ISSUXfi  TO  JURY. 

Where,  in  a  suit  in  equity,  the  court  sub- 
mitted to  tne  jury  issues  prepared  by  plaintiff's 
attorney,  and  notice  of  the  proposed  submis- 
sion was  served  on  defendant's  attorneys,  de- 
fendant could  not  complain  because  the  court 
submitted  On  its  own  motion  other  issues,  in 
the  absence  of  any  objection  at  the  time,  or  a 
refusal  of  request  to  be  heard. 

[BkL  Note.— For  other  oases,  see  Appeal  and 
Error,  Dec.  Dig.  |  218.*] 

7.  Mortgages  (f  486*)— Foreclosure— Jud«- 

IfENT. 

Where  the  complaint  in  foreclosure  of  a 
purchase-money  mortgage   and   to  enforce  the 
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Ifuaranty  of  the  mortgagee,  assigning  the  mort- 
gage and  notes,  prayed  for  a  reference  to  as- 
certain the  amount  due,  and  there  was  a  find- 
ing of  deficiency  in  the  quantity  of  the  land 
sold,  and  the  court  abated  the  amount  due  un- 
der the  mortgage  by  the  amount  of  the  de- 
ficiency, and  gave  judgment  against  the  mort- 
gagor for  the  balance,  with  the  right  to  fore- 
close, and  against  the  mortgagee  for  the  amount 
of  the  deficiency,  the  judgment  was  not  as- 
sailable by  the  mortgagee,  who  did  not  object 
in  the  trial  court  to  final  judgment,  nor  ask 
for  a  reference,  or  opportunity  to  offer  fur- 
ther evidence. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  1404-1411;  Dec.  Dig.  §  486.*] 

8.  Indemnity  (|  9*)— Assionment— Wabban- 

TY. 

A  mortgagee  assigned  a  mortgage  and  the 
notes  secured  thereby  by  an  assignment  stip- 
ulating that  the  notes  should  be  indorsed  with- 
out recourse.  An  instrument  signed  by  the 
mortgagee  under  seal  stipulated  that  he  guar- 
anteed the  mortgage  and  notes  to  be  valid,  and 
obligated  himself  to  protect  the  assignee  against 
any  losses.  Held  a  guaranty  of  payment  of  the 
notes,  and  the  assignee  could  sue  thereon,  on 
default  of  the  mortgagor. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent.  Dig.  IS  16,  17;  Dec.  Dig.  |  9.*] 

9.  Vendor  and  Pubohaseb  (S  34*)— Misbep- 
besbntations. 

A  vendor  may  represent  to  a  purchaser 
that  his  deed  calls  for  a  designated  number  of 
acres,  so  as  to  create  in  the  mind  of  the  pur* 
chaser  the  belief  that  the  tract  to  be  conveyed 
•contains  the  designated  number  of  acres;  and 
where  the  vendor  makes  such  an  assertion  with 
intent  to  create  such  a  belief,  and  knowing 
that  the  tract  does  not  contain  that  many  acres, 
tie  is  guilty  of  misrepresentation. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  fi  39;  Dec  Dig.  i  34.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;  Ernest  Gary  and  Geo. 
W.  Gage,  Judges. 

Action  by  B.  H.  Welbom  against  W.  W, 
Cobb  and  another.  From  a  judgment  for 
plaintiflP,  defendant  J.  W.  Dickson  appeals. 
Affirmed. 

Bonham,  Watklns  &  Allen  and  Leon  U 
Rice,  all  of  Anderson,  for  appellant.  Martin 
-A  Earle,  of  Anderson,  for  respondent 

HYDRIOK,  J.  On  August  24.  1908,  the  de- 
fendant Dickson  conveyed  to  the  defendant 
Cobb  a  tract  of  land,  described  In  the  deed 
as  containing  138  acres,  more  or  less.  The 
purchase  price  was  $4,800,  $1,000  of  whld^ 
was  paid,  and,  for  the  balance,  Cobb  gave 
Dickson  seven  notes  for  $500  each,  and  one 
for  $800,  due  at  intervals  of  one  year,  .with 
interest  from  date,  and  secured  them  by  a 
mortgage  of  the  land.  The  mortgage  con tain- 
<ed  a  stipulation  that,  if  either  of  the  notes 
was  not  paid  at  maturity,  the  whole  debt 
should  become  due.  On  January  6,  1909, 
Dickson  executed  an  assignment  of  these 
notes  and  mortgage,  yrith  others,  :t'o  the  plain- 
tiff, in  which  he  stipulated:  "The  notes  to 
be  indorsed  without  recourse  on  me."  3ut 
an  instrument  of  writing,  signed  by  Dickson, 
under  seal,  and  bearing  date  January  11, 


1908,  appears  in  the  record,  of  which  the  fol- 
lowing is  a  copy :  "In  view  of  the  fact  that 
the  papers  I  am  this  day  turning  over  to 
E.  H.  Welbom,  as  part  payment  for  land  deal 
made  by  and  between  the  said  E.  H.  Welbom 
and  myself,  have  not  as  yet  been  examined 
by  Welbom's  attorney,  I,  J.  W.  Dickson,  do 
hereby  guarantee  the  papers,  held  by  me  and 
given  by  W,  W.  Cobb  and  J.  P.  Fortune,  to 
be  good  and  valid,  and  I  hereby  obligate  my- 
self to  protect  the  said  E.  H.  Welbom 
against  any  losses  or  otherwise  pertaining  to 
the  above  said  papers  of  W.  W.  Cobb  and  J. 
P.  Fortune." 

In  May,  1910,  Welbom  commenced  this  ac- 
tion against  Cobb  and  Dickson  for  foreclo- 
sure. In  addition  to  the  facts  above  stated, 
the  complaint  alleged  that  the  note  which 
first  became  due  was  not  paid  at  maturity, 
and  that,  under  the  stipulation  of  the  mort- 
gage above  mentioned,  the  whole  debt  there- 
upon became  due;  that  by  consent  of  plain- 
tiff Cobb  had  sold  pari  of  the  land,  and  paid 
the  proceeds  on  the  mortgage  debt,  under 
agreement  with  plaintiff  that  such  payment, 
though  it  exceeded  the  amount  then  due  on 
the  notes,  according  to  their  terms,  should 
not  affect  his  right  to  foreclose,  which  had 
already  accrued,  under  the  stipulation  con- 
tain^ in  the  mortgage.  Plaintiff  alleged, 
further,  that  he  was  informed  and  believed 
that  the  defendant  Cobb  claimed  the  right  to 
set  off  against  the  mortgage  debt  the  sum  of 
$845,  with  interest  thereon  from  August  24, 
1908,  because  of  a  deficiency  in  the  acreage 
of  the  tract  conveyed  to  him  by  Dickson,  on 
the  ground  that  Dickson  had  falsely  repre- 
sented to  him  that  it  contained  138  acres, 
when  it  contained  only  113, 'a,nd  to  the  ex- 
tent of  the  shortage  the  constdera,tion  of  the 
notes  and  mortgages  had  failed.  Dickson  de- 
murred to  the  complaint  on  ^  numerous 
grounds,  which  need  not  be  repeated,  as  they 
will  be  considered  in  what  we  sh^ll  say.   . 

[1]  One  of  the  grounds  chiefly  celled  upon 
is  that  the  complaint  states  no  cause  of  ac- 
tion against  him,  and  therefore  he  is  improp- 
erly made  a  defendant  He  contends  that 
the  complaint  is  fatally  defective  In  its  al- 
legations as  to  him,  because  it  is  not  alleged 
that  the  land  still  owned  by  Cobb  is  not 
worth  and  will  not  bring  enough  to  pay  the 
balance  due  plaintiff,  or  that  plahoitiff  is  in 
danger  of  any  loss  on  the  notes  and  mort- 
gage. As  Dickson  guaranteed  the  notes  and 
mortgage,  and  obligated  himself  to  protect 
Welbom  from  loss  on  them,  and  as  his  prin- 
cipal had  defaulted,  we  do  not  see  upon  what 
ground  It  can  be  contended  that  Welbom 
could  not  maintain  this  action  against  both 
Cobb  and  Dickson,  without  making  the  al- 
legations suggested.  Plaintiff  was  under  no 
obligation,  by  the  terms  of  his  contract,  to 
exhaust  his  remedies  against  Cobb  before  re- 
sorting to  Dickson,  but  had  the  right  to  pro- 
ceed against  botli  at  the  same  time  and  in 
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the  same  action.  Seetton  188  of  the  Code  ex- 
pressly covers  the  objection  made  by  defend* 
ant  It  provides :  '*If  the  mortgage  debt  be 
secured  by  the  covenant  or  obligation  of  any 
person  other  than  the  mortgagor,  the  plain- 
tiff may  make  sach  person  a  party  to  the  ac- 
tion, and.  the  court  may  adjudge  payment  of 
the  residue  of  such  debt  remaining  unsatis- 
fied after  a  sale  of  the  mortgaged  premises 
against  such  other' person,  and  may  enforce 
such  judgment  as  In  other  cases.*'  See,  also, 
Pom.  Rem.  |  334;  Wlltsle  Mtge.  Foreclosure, 
II  7T,  109 ;  27  Oyc.  1566. 

[2]  The  next  contention  pressed  under  the 
demurrer  Is  that  several  causes  of  action 
were  Improperly  united  In  the  complaint  This 
contention  seems  to  be  based  upon  the  Idea 
that  the  plaintiff  sets  up,  In  hts  complaint,  a 
cause  of  action  In  favor  of  Cobb  against 
Dickson  for  the  deficiency  In  the  acreage  of 
the  land,  a  cause  of  action  with  which,  as 
Dickson  contends,  plaintiff  has  no  concern; 
and  he  complains,  further,  that  If  Cobb 
should  be  compelled  to  bring  said  cause  of 
action  against  him  in  a  separate  action,  he 
would  be  entitled  to  trial  by  jury,  which  has 
been  denied  to  him  by  reason  of  his  having 
been  joined  as  a  defendant  and  compelled  to 
litigate  the  issue  between  Cobb  and  himself 
In  this  action.  Appellant  has  evidently  failed 
to  analyse  and  clearly  comprehend  the  com- 
plaint It  states  only  one  cause  of  action. 
True,  the  plaintiff  does  therein  anticipate  the 
defense  which  he  was  Informed  Cobb  would 
make,  by  alleging  the  facts  out  of  which  It 
arose.  While  these  facts  were  not  strictly 
necessary  to  plaintlff*£P  cause  of  action,  be- 
cause, as  we  have  seen,  the  allegation  that 
Dickson  guaranteed  the  notes  and  mortgage 
was  sufficient  to  make  him  a  proper  party 
defendant,  still  they  were  not  entirely  Irrele- 
vant, because  they  showed  that,  if  Cobb  es- 
tablished his  defense,  the  validity  of  the 
notes  and  mortgage  would  be  Impaired,  and 
that  Dickson  should  thereupon  be  required  to 
make  good  his  guaranty.  It  appears,  there- 
fore, that  plaintiff  did  not  allege  these  facts, 
as  appellant  assumes,  for  the  purpose  of 
stating  a  cause  of  action  which  Cobb  had 
against  Dickson,  and  which  he  coiAd  main- 
tain through  the  plaintiff,  and  in  this  action, 
or  not  at  all.  In  this  connection  It  may  not 
be  out  of  place  to  say  that  the  decision  of 
this  court  In  the  case  of  Latimer  v.  Whar- 
ton, 41  S.  C.  508,  19  S.  E.  855,  44  Am.  St 
Rep.  739,  seems  to  have  been  misunderstood, 
at  least  to  some  extent  in  the  court  below. 

[3]  That  case  does  hold  that  in  so  far  as 
the  equity  of  a  purchaser  of  land  to  be  re- 
lieved from  payment  of  the  purchase  money, 
or  any  part  thereof,  depends  upon  a  mere 
failure  of  consideration^  such  equity  can  be 
set  up  only  as  a  defense  to  an  actl6n  for 
the  purchase  money.  But  that  case  does  not 
hold,  and  we  think  no  case  can  be  found  In 
our  Reports  which  does  hold,  that  a  failure 
ct  consideration  which  results  from  a  breach 


of  warranty,  express  or  implied,  or  from 
fraud,  accident,  mistake,  or  misrepresenta- 
tion, Intentional  or  unintentional,  cannot  be 
asserted  actively  as  a  cause  of  action  and  af- 
ford ground  for  relief.  Therefore,  in  so  far 
as  Cobb*8  equity  depended  upon  a  mere  fail- 
lire  of  consideration,  he  could  be  relieved  in 
this  action,  or  not  at  all;  but  In  so  far  as 
it  depended  upon  Dickson*s  misrepresenta- 
tion, it  was  available  to  him,  either  as  a  sep- 
arate cause  of  action  against  Dickson,  or  as 
a  defense  in  this  action.  But  appellant  seems 
to  overlook  the  fact  that  the  same  facts 
which  constitute  a  cause  of  action  may  also 
constitute  a  defense.  The  facts  here  refer- 
red to  are  as  a  defense.  Therefore  there  was 
no  improper  joinder  of  causes  of  action  in 
the  complaint 

[4]  As  to  the  right  of  a  trial  by  jury: 
Where  a  defendant  sets  up,  as  a  defense  to 
an  equitable  cause  of  action,  facts  which 
grow  out  of  that  cause  of  action,  or  the 
transaction  which  gave  rise  to  it  and  are  so 
Interwoven  with  It  as  to  be  inseparable  from 
it,  the  defense  partakes  of  the  nature  of  the 
cause  of  action  and  Is  equitable,  and  not 
triable  by  jury,  as  of  right  In  McLaurIn 
V.  Hodges,  48  S.  C.  187,  20  S.  B.  991,  the 
action  was  to  foreclose  a  mortgage.  The  de- 
fense was  usury,  and  a  counterclaim  to  re- 
cover double  the  usurious  Interest  which  had 
been  paid  was  set  up.  Now,  unquestionably, 
If  the  facts  constituting  that  counterclaim 
had  been  set  up  in  a  separate  action  by  the 
defendant  against  the  plaintiff,  the  action 
would  have  been  legal,  and  triable  by  jury. 
But  when  set  up  as  a  defense  to  the  plain- 
tiff's equitable  cause  of  action  for  foreclo- 
sure, this  court  held  that  as  it  grew  out  of 
that  cause  of  action,  or  the  transaction  which 
gave  rise  to  It,  and  was  inseparable  from  it 
and  as  Its  determination  would  directly  af- 
fect the  amount  recoverable  on  the  equitable 
cause  of  action.  It  was  an  equitable  defense 
and  triable  by  the  court.  In  Hunt  v.  Nolen, 
46  8.  C.  553,  24  S.  B.  544,  the  court  said: 
"This  action  for  foreclosure  is  on  the  eqwUy 
side  of  the  court,  and  the  defense  is  that 
there  was  a  partial  failure  of  consideration, 
arising  out  of  the  iransaotion  Mi,  which  the 
mortgage  ioo«  given.  The  issues  are  there- 
fore all  equitable  in  their  nature."  To  the 
same  effect  is  Pratt  v.  Tlmmerman,  69  S.  C. 
187,  48  S.  B.  255;  and  numerous  other  cases 
might  be  cited.  Besides,  there  are  numerous 
instances  in  which  equity  administers  legal 
rights  which  arise  incidentally  or  collateral- 
ly in  causes  of  which  It  has  taken  Jurisdic- 
tion. Hughes  V.  Kirkpatrlck,  37  S.  C.  161, 
15  S.  B.  912;  Jenkins  v.  Jenkins,  83  S.  C. 
544,  65  S.  B.  736;  Bx  parte  Wilson,  84  a  a 
447,  66  S.  B.  675. 

[6]  The  contention  that  it  appeared  from 
the  complaint  that  the  action  could  not  be 
maintained,  because  the  debt  was  not  due, 
is  80  clearly  untenable  as  to  require  little 
discuBsionk    The  allegation  that  the  whole 
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debt  be<*aine  due  according  to  the  stipulation  | 
in  the  mortgage,  by  the  failure  to  pay  the 
first  note  at  maturity,  was  admitted  by  the 
demurrer.  The  plaintiff  also  alleged  that 
he  did  not  waive,  and  did  not  intend  to 
waive,  his  right  to  foreclose,  which  had 
accrued  under  that  stipulation,  by  subse- 
quently accepting  more  than  was  due  on  the 
notes  at  the  date  of  the  payment,  and  that 
Cobb  agreed  that  his  acceptance  thereof 
should  not  be  so  construed ;  and  that  allega- 
tion was  admitted  by  the  demurrer.  But 
Dickson  contends  that  he  was  not  a  party 
to  that  agreement,  and  was  not  bound  by  It 
A  sufficient  answer  to  that  contention  is 
that  the  stipulation  In  the  mortgage  was  for 
the  benefit  of  the  mortgagee,  or  his  assignee, 
and,  when  he  assigned  the  mortgage  to  Wei- 
bom,  the  assignment  carried  with  it  all 
rights  and  privileges  under  the  stipulation, 
and  thereafter  Welbom  alone  could  enforce 
or  waive  his  rights  under  that  stipulation. 

[61  The  case  was  tried  on  the  merits  be- 
fore his  honor,  Judge  Gage,  who  submitted 
to  a  Jury  certain  issues  which  had  been  pre- 
pared by  plaintiff's  attorneys,  and  of  the 
proposed  submission  of  which  due  notice  had 
been  served  upon  defendant's  attorneys.  In 
addition  to  those  proposed  by  plaintiff's  at- 
torneys, his  honor,  of  his  own  motion,  sub- 
mitted two  others.  Appellant  imputes  error 
to  the  court  In  submitting  those  issues  of 
which  no  notice  had  been  given  him,  on  the 
ground  that  he  had  had  no  hearing  as  to 
them.  Other  reasons  might  be  given  for 
overruling  this  assignment  of  error;  but  it 
is  enough  to  say  that  the  record  fails  to  dis- 
close any  objection  made  by  appellant  at  the 
time  to  the  submission  of  the  additional  is- 
sues, or  that  he  asked  to  be  heard  as  to 
their  submission,  and  that  a  hearing  was 
refused  him. 

[7]  The  findings  of  the  Jury,  which  were 
concurred  in  by  the  court,  established  the 
following  facts:  That  Dickson  misrepresent- 
ed the  acreage  of  the  land  to  Cobb,  but 
without  Intent  to  defraud  him.  (So  far  as 
the  evidence  shows,  it  does  not  appear  that 
Dickson  knew  that  the  tract  did  not  con- 
tain 138  acres.  His  deed,  and  several  prior 
deeds  in  his  chain  of  title,  described  it  as 
containing  138  acres,  more  or  less.)  That 
the  tract  was  sold  as  a  whole,  and  not  by 
the  acre.  That  the  deficiency  amounted  to 
24^  acres,  and  that  it  was  a  gross  defi- 
ciency. Thereupon  the  court,  finding  that 
the  deficiency  amounted  In  value  to  $972.20, 
and  that  there  was  then  due  on  the  notes 
and  mortgage  $1,041.55,  abated  the  amount 
due  by  the  amount  of  the  deficiency,  and 
gave  the  plaintiff  Judgment  against  Cobb 
for  the  balance,  $69.35,  with  the  right  to 
foreclose,  and  gave  his  Judgment  against 
Dickson  for  the  amount  of  the  deficiency. 
There  is  no  merit  in  appellant's  contention 
that  the  court  erred  in  giving  such  Judg- 
ment, because  part  of  the  relief  prayed  for 


in  the  complaint  was  that  the  case  be  re- 
ferred to  a  referee,  to  asc^tain  and  report 
the  amount  due  on  the  mortgage  debt,  and 
that  he  expected,  therefore,  that  it  would  be 
referred,  and  at  such  reference  he  would 
have  the  opportunity  to  examine  the  wit- 
nesses as  to  the  payments  made.  When  the 
case  was  taken  up  for  trial  In  open  courts 
he  should  have  known  that  It  would  be  final- 
ly disposed  of  on  that  trial,  or  he  should,  at 
least,  have  Informed  himself  as  to  that  mat- 
ter. But  the  record  fails  to  show  that  he 
made  any  objection  In  the  court  below  to  a 
final  Judgment  being  passed,  or  that  he  ask- 
ed for  an  opportunity  to  offer  any  further 
evidence,  or  for  a  reference.  He  had  full 
opportunity  to  examine  both  plaintiff  and 
Cobb  as  to  payments  made  on  the  mortgage 
debt 

[8]  It  Is  contended  that  the  court  erred  in 
disregarding  the  indorsement  of  the  notes 
"without  recourse,"  and  In  holding  Dickson 
bound  by  the  agreement,  dated  January  11, 
1908,  to  guarantee  payment  and  save  Wel- 
born  from  loss  on  the  notes  and  mortgage. 
Appellant  argues  that  the  agreement  dated 
January  11th  did  not  bear  its  true  date,  and 
that  it  is  inferable  from  the  evidence  that 
its  true  date  was  January  1st,  and  that  it 
was  intended  to  be  only  a  temporary  guar- 
anty of  the  title  to  the  land  covered  by  the 
Cobb  mortgage,  pending  the  examination  of 
that  title  by  Welborn's  attorneys,  and  that, 
when  the  transaction  was  subsequently  dos- 
ed, that  agreement  expired,  because  at  that 
time  Welborn's  attorneys  had  examined  and 
approved  the  title.  An  examination  of  the 
agreement  does  not  warrant  the  Inference 
of  any  such  limitation  of  its  purpose,  or  that 
it  was  intended  to  be  only  temporary,  and 
of  force  only  until  the  title  could  be  exam- 
ined. The  findings  and  conclusions  of  the 
court  are  supported  by  the  greater  weight 
of  the  evidence. 

[9]  The  appellant  requested  the  court  to 
charge  the  Jury  that,  If  he  merely  said  to 
Cobb  that  his  deed  called  for  138  acres,  that 
would  not  be  a  misrepresentation.  His  honor 
refused  the  instruction,  on  the  ground  that  It 
would  be  a  charge  on  the  facts.  In  this 
there  was  no  error,  because  a  seller  might 
say  to  a  buyer,  "My  deed  calls  for  so  much," 
in  such  a  way  and  under  such  circumstances 
as  to  create  in  the  mind  of  the  buyer  the 
belief  that  the  tract  contained  that  many 
acres.  If  he  should  make  such  an  assertion 
with  the  intention  to  create  such  a  belief, 
knowing  that  the  tract  did  not  contain  that 
many  acres,  he  would  be  guilty  of  misrepre- 
sentation. One  may  be  guilty  of  misrepre- 
sentation In  law,  as  well  as  in  morals,  by 
purposely  creating  a  false  Impression  of  be- 
lief in  the  mind  of  another,  with  the  Inten- 
tion that  he  act  upon  it,  without  making 
any  positive  or  literal  false  statement  of 
fact.  The  suppression  of  the  truth,  with 
misleading  suggestions,  may  be  aa  effective 
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to  create  an  erroneous  or  false  impression 
as  a  direct  falsehood. 

The  other  points  raised  are  either  involv- 
ed in  and  concluded  by  what  has  been  said, 
or  they  are  so  clearly  untenable  as  to  re- 
quire no  special  consideration. 

Affirmed. 

GARY,  O.  J.,  and  WOODS,  J.,  concur. 


<92  S.  C.  423) 

PEE  DEE  NAVAL  STORES  00.  t.  HAMER 

et  aL 

(Supreme  Court  of  South  Carolina.     Sept.  17, 

1912.) 

1-  New  Trial  (f  65*)— Erboneous  Vebdict^ 

Duty  to  Set  Aside. 

Where  the  jury  finds  a  verdict  capricious- 
ly, or  one  not  warranted  by  the  evidence,  or 
contrary  to  the  law  as  laid  down  by  the  judge, 
the  trial  court  must  set  it  aside. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i  130;  Dec.  Dig.  |  65.*] 

2.  Covenants    (|  .  100*)  —  Breach   of   Wab- 
BANTT— Liability. 

Where  a  grantor,  conveying,  by  deed  con- 
taining a  warranty  against  incumbrances,  land 
subject  to  a  lien  founded  on  a  judgment  against 
a  third  person,  who  had  title  to  the  land,  made 
no  attempt  to  show  a  title  paramount  to  the 
title  of  tne  third  person,  he  was  liable  for  a 
breach  of  warranty,  and  the  grantee,  paying  the 
judgment  to  prevent  eviction,  could  sue  on  the 
warranty. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  §|  139-155;  Dec.  Dig.  |  lOO.*] 

3.  Evidence  ({  80*)  —  Pbesumptions  — Com- 
mon Law. 

There  is  no  presumption  that  the  common 
law  does  not  prevail  in  Florida. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |  101 ;  Dec.  Dig.  |  80.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dillon  County;  James  W.  De  Yore,  Judge. 

Action  by  the  Pee  Dee  Naval  Stores  Com- 
pany against  Robert  P.  Hamer,  Jr.,  and 
others.  From  a  Judgment  granting  insuf- 
ficient relief,  plaintiff  appeals.  Reversed  and 
remanded. 

Willcox  &  Willcox,  for  appellant  Living- 
ston &  Gibson,  for  respondents^ 

WATTS,  J.  This  action  was  commenced 
in  the  court  of  common  pleas,  and  the  ob- 
ject was  to  recover  $1,731.85  on  account  of 
certain  alleged  breach  of  warranty  contained 
in  a  deed  made  by  defendants  to  plaintiff  on 
December  24,  1002.  The  record  shows  that 
prior  to  December,  1900,  the  defendants  were 
the  owners  of  a  large  number  of  acres  of 
timber  lands  in  the  state  of  Florida,  approx- 
imating 50,000  acres.  The  plaintiff  company 
was  organized  as  a  corporation  under  the 
laws  of  the  state  of  South  Carolina.  Upon 
the  formation  of  the  corporation,  the  lands 
held  by  the  defendants  respondents  were  par- 
chased  by  it,  and  a  warranty  deed  of  con- 
veyance taken  by  it  from  the  defendants  re- 
spondents. The  consideration  was  $23,000. 
The  company,  as  organized,  held  the  premises 


from  December,  1900,  until  the  fall  of  1902, 
when  J.  W.  Moore  became  the  sole  owner 
of  the  plaintiff  corporation;  he  having  pur- 
chased all  of  the  stock  of  the  stockholders 
therein.  It  appears  at  the  time  he  purchased 
the  stock,  or  a  short  time  thereafter,  he  gave 
an  option  on  the  property,  and  in  about  two 
months  sold  it  to  the  Naval  Stores  Manufac- 
turing Company,  of  which  W.  B.  Myers  was 
president  It  appears  from  Moore's  testi- 
mony, when  he  investigated  the  title  with  a 
view  of  selling  it,  that  it  was  then  discovered 
that  there  was  an  outstanding  Judgment 
against  the  property  for  the  sum  of  $1,165.51, 
with  interest  from  May  11,  1891,  In  favor  of, 
James  E.  Johnson,  and  that  the  Judgment 
was  a  lien  on  the  property.  The  evidence 
shows  that  he  took  up  and  discussed  the 
matter  with  R.  P.  Hamer,  and  Hamer  au- 
thorized him  to  make  the  best  settlement  of 
the  matter  he  could;  that  in  pursuance  of 
this  agreement  and  understanding  with  Ham- 
er he  went  to  Florida,  and  on  the  25th  day 
of  November,  1902,  entered  into  an  agreement 
with  Myers,  president  of  the  Naval  Stores 
Manufacturing  Company,  by  which  Myers 
was  to  retain  out  of  the  purchase  price  which 
was  to  be  paid  for  the  proi)erty  the  sum  of 
$1,320  in  settlement  of  all  defects  in  question 
to  the  title  to  the  property  sold. 

Plaintiff  then  brought  suit  for  this  amount, 
alleging  breach  of  warranty  in  the  deed  to 
it,  and  the  cause  was  heard  by  his  honor. 
Judge  De  Yore,  and  a  jury,  at  the  October 
term  of  court,  1910.  At  the  close  of  the  tes- 
timony, plaintiff  moved  the  court  to  direct 
a  verdict  in  its  favor  for  full  amount  claimed* 
on  the  ground  that  the  plaintiff  had  shown 
that  at  the  time  of  its  purchase  of  the  lands 
there  was  an  outstanding  Judgment,  which 
was  a  lien  on  the  land,  in  favor  of  James  E. 
Johnson,  and  that  it  had  to  remove  this 
Incumbrance  by  paying  $1,320.  The  court  re- 
fused to  direct  a  verdict,  and  the  Jury  found 
in  favor  of  the  plaintiff  a  verdict  for  $660. 
Plaintiff  appealed,  and  the  only  question 
raised  is  whether  the  circuit  court  committed 
error  in  refusing  to  direct  a  verdict  for  plain- 
tiff as  moved  for. 

We  think  the  appeal  should  be  sustained. 
There  was  no  testimony  in  this,  a  contract, 
case,  to  permit  the  Jury  to  capriciously  cut 
down  the  verdict  to  half  of  the  amount  act- 
ually proved.  There  was  but  one  inference 
that  could  be  drawn  from  the  whole  evidence 
in  the  case,  and  that  was,  if  plaintiff  was 
entitled  to  recover  at  all,  it  was  entitled  to 
recover  the  full  amount  it  had  paid  out  to 
clear  its  title  to  the  land  it  had  purchased 
from  the  defendants  respondents,  under  a 
warranty  deed. 

[1,2]  The  court  should  not  permit  a  ver- 
dict to  stand,  where  the  Jury  found  a  verdict 
capriciously,  or  a  verdict  that  the  testimony 
does  not  warrant,  or  one  contrary  to  the  law 
as  laid  down  by  the  Judge.    The  undisputed 
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testimony  In  the  case  establishes  the  war- 
ranty of  the  title  by  the  defendants,  the 
breach  of  the  warranty,  and  the  damage  to 
the  plaintiff  In  the  amount  mentioned  and 
asked  for,  and  his  honor  should  hare  directed 
the  verdict  asked  for.  The  defendants  made 
no  attempt  to  show  a  paramount  title  In 
themselves  as  against  the  one  held  by  Drew, 
a^lnst  whom  the  Johnson  judgment  was  ob* 
talned;  but,  on  the  contrary,  the  evidence 
conclusively  shows  that  at  the  time  this 
Judgment  was  rendered  Drew  had  a  perfect 
title,  and  no  evidence  is  offered  or  attempt 
made  by  the  defendants  respondents  to  avoid 
liability  by  establishing  the  Invalidity  of  the 
*Judgmei^  recovered  by  Johnson.  The  evi- 
dence In  the  case,  unexplained  and  uncon- 
tradicted, shows  that  the  Johnson  Judgment 
was  an  Incumbrance  on  the  land  at  the  time 
of  sale  by  respondents  to  the  appellant.  It 
has  been  held  In  Kemgood  v.  Davis,  21  S. 
G.  210,  that  an  outstanding  Judgment  con- 
stituting a  Hen  upon  the  premises  Is  an  In- 
cumbrance, and  the  covenantee  can  recover 
from  his  covenantor  the  amount  of  damages 
caused  thereby. 

[3]  By  the  common  law,  if  there  is  an  out- 
standing title  against  his  property,  the  gran* 
tee  need  not  wait  to  be  actually  evicted,  but 
he  may  pay  off  the  incumbrance  and  then  sue 
on  his  warranty.  Lessly  v.  Bowie,  27  S.  O. 
198,  3  S.  B.  199;  COleman  ▼.  Whittle,  79  S 
G.  216,  60  S.  B.  523,  128  Am.  St.  Rep.  841; 
©rown  V.  Thompson,  81  S.  G.  380,  62  S.  B. 
440.  There  Is  no  presumption  that  the  com- 
mon -law  does  not  prevail  In  Florida.  Grosby 
V.  RaUway  Co.,  81  S.  G.  24,  30,  61  S.  B.  1064. 
The  evidence  shows  that  there  was  an  in- 
cumbrance on  the  property,  and,  if  plaintiff 
was  not  actually  evicted,  there  was  such 
action  on  the  part  of  the  party  holding  said 
Judgment  as  to  make  It  necessary  for  the 
plaintiff  to  remove  the  same  in  order  to  pre- 
vent an  eviction,  and  this  gave  the  plaintiff 
the  right  to  claim  a  breach  of  warranty  and 
bring  Its  suit. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  the  clfcuit  court, 
with  Instructions  to  the  clerk  of  the  court 
of  Dillon,  county  to  enter  up  Judgment  for 
*the  plaintiff  in  the  sum  of  $1,320,  with  In- 
terest on  that  amount  from  November  25, 
1902. 

GARY,  0.  J.,  and  HYDRIGK  and  FRASBR, 
JJ.,  concur.    WOODS,  J.,  disqualified. 


(92  S.  C.  440) 

BARTER  ▼.  BANK  OP  BRUNSON. 

(Supreme  Gourt  of  South  Garolina.    Sept  18, 

1912.) 

1.  Banks  and  Banking  (|  175*)— Deposit  of 
Draft  for  Gollection— Liabilitt  of  In- 
DORSER— Burden  of  Proof. 

A  bank,  sued  for  damages  from  its  negli- 
gence in  failing  to  notify  an  indorser  of  the 


dishonor  of  a  draft  received  for  oolleetlon,  hod 
the  burden  of  showing  that  the  necessary  steps 
were'taken  to  fix  the  liability  of  the  indorser. 

[Ed.  Note. — ^Por  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  Si  6S4-662;    Dec  Dig.  f 

2.  Apfbal  and  BftBOB  (I  1010*)— Review  of 
FiNDiNOB  OF  Pact. 

Findings  of  the  conrt  based  on  some  evi- 
dence are  conclnsive  on  review. 

[E2d.  Note.— For  other  cases,  see  Appeal  and 
Error^  Gent  Dig.  S|  3979-^82;    Dec  Dig.   { 

3.  Banks  and  Banking  (|  171*)— Collec- 
tion 01^  Draft  —  Liability  of  Bank  fob 
Negligence. 

An  indorser  of  a  draft,  who  delivered  it  to 
a  bank  for  collection,  could  recover  from  such 
bank  for  a  loss  occasioned  by  its  negligence  and 
that  of  its  correspondent  to  whom  it  sent  the 
draft  for  collection,  in  the  absence  of  a  contract 
varying  such  liability. 

[Ed.  Note— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  |i  597-618;    Dec  Dig.  | 

4.  Banks  and  Banking  (|  171*>-^Oontbact 
OF  Deposit. 

A  stipulation  printed  on  a  deposit  slip  that 
a  depositor  of  a  draft  would  not  hold  the  bank 
liable  until  the  cash  had  been  paid  the  bank 
would  not  exempt  such  bank  from  liability  for 
negligence  in  collection,  or  waive  rights  of  the 
depositor  under  the  law  merchant  with  regard  to 
presentment,  demand,  and  notice  of  dishonor, 
but  is  merely  evidence  of  an  agreement  that 
credit  given  uie  customer  was  not  absolute  but 
contingent  on  the  bank's  ability  to  make  the 
collection  in  the  exercise  of  due  care. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  {|  597-618;    Dec  Dig.  i 

Appeal  from  Gommon  Pleas  Gircnlt  Gourt 
of  Hampton  Gounty;    Geo.  W.  Gage,  Judge. 

"To  be  officially  reported." 

Action  by  W.  E.  Barter  against  the  Bank 
of  Brunson.  From  a  judgment  for  plaintiff, 
defendant  appeala.    Affirmed. 

W.  B.  De  Loach,  of  Gamden,  and  W.  D. 
Gonnor,  of  Bmnson,  for  appellant  W.  8. 
Smith  and  J.  W.  Vincent,  both  of  Hampton, 
for  respondent. 

HYDRIGK,  J.  On  SeI>temb^r  17,  1900,  J. 
W.  Snlllyan,  of  Fairfax,  S.  G.j  for  value  re* 
celved,  made  and  delivered  to  plaintiff  hla 
draft  for  $200  on  W.  F.  Gummliigs,  of  Hamp- 
ton, S.  (X  Plaintiff  indorsed  the  draft  and 
deposited  it  with  defendant,  and  the  amount 
thereof  was  placed  to  his  credit  on  his  ac- 
count with  defendant  It  was  listed,  with 
other  items,  oa  a  blank  form  of  deposit  slip 
which  was  flUed  up  and  signed  by  plaintiff, 
and  upon  which,  over  i^a  in  tiff's  signature, 
there  was  printed  the  following  stipulation: 
**For  value  received,  we  the  undersigned 
hereby  agree  in,  depositing  the  items  listed 
below  for  collection  or  credit  with  the  Bank 
of  Brunson,  Brunson,  S.  G.,  that  we  will  not 
hold  the  bank  liable  to  us  for  said  items  un- 
til the  cash  for  each  has  been  paid  to  the 
Bank  of  Brunson,  Brunson,  S.  G.'' 

[1]  Defendant  promptly  forwarded  the 
draft  to  the  Bank  of  Gharleston,  its  regulai 
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correspondent  for  the  collection  of  Items  pay- 
able outside  of  Brunson.'  In  due  course  of 
business,  defendant  should  haye  recelTed  a 
report  from  its  correspondent  in  about  three 
days,  but  nothing  was  beard  from  tbe^aft, 
until  about  the  1st  of  April,  1007— over  six 
months  after  It  was  deposited — when  def^d- 
ant  received  information  from  the  'Benk  of 
Charleston  that  it  had  been  dishonored  and 
protested,  and  that  the  draft,  with  notice  of 
protest,  had  been  mailed  to  defendant.  The 
evidence  falls  to  show  when  it  was  present- 
ed for  payment,  when  protested,  or  when  It 
was  deposited  In  the  mall.  In  fact,  there  Is 
no  competent  evidence  that  any  of  the « steps 
were  taken  which  are  necessary  to  fix  the 
liability  of  the  Indorser;  and  the  burden  of 
proving  that  such  steps  were  taken  rested 
upon  defendant.  2  Dan.  Neg.  Inst  |  1050. 
It  appears,  however,  that  defendant  never 
received  the  draft,  with  the  notice  of  pro- 
test, from  the  Bank  of  Charleston,  and  it  Is 
supposed  that  It  was  lost  In  the  malL  On 
receiving  the  information  above  stated,  In 
April,  1907,  defendant  notified  plalntlft  of 
the  dishonor,  protest,  and  loss  of  the  draft, 
and  charged  bis  account  with  the  amount 
thereof,  and  the  protest  fee.  Plaintiff  brought 
this  action  to  recover  the  amount  so  charged 
to  him,  alleging  that  be  had  been  damaged 
to  the  extent  of  that  amount  by  defendant's 
negligence,  in  failing  to  give  him  notice, 
within  a  reasonable  time,  of  the  dishonor  of 
the  draft  Trial  by  Jury  was  waived,  and 
the  Issues  were  referred  to  a  referee,  who 
concluded  that  defendant  was  not  liable  to 
plaintiff,  holding  that  under  the  stipulation 
contained  in  the  deposit  slip,  the  credit  giv- 
en plaintiff  for  the  amount  of  the  draft  was 
not  absolute,  but  contingent  upon  its  being 
collected  by  the  exercise  of  due  care  and 
diligence  by  defendant,  and  subject  to  coun- 
ter charge.  If  it  proved  uncollectible;  that, 
when  a  bank  receives  paper  for  collection  at 
a  distant  point  It  must,  according  to  the 
knovm  usage  and  custom  of  the  business, 
make  the  collection  by  means  of  the  agency 
of  others;  that  If  due  care  Is  exercised  in 
the  selection  of  suitable  agents,  the  bank 
receiving  such  paper  Is  not  liable  to  its  cus- 
tomer for  their  default  or  neglect  because 
the  agents  so  selected  are  the  agents  of  the 
customer,  and  not  of  the  bank;  that.  In  such 
case,  the  bank  is  liable  only  for  its  own  neg- 
lect or  default.  The  referee  found  that  de- 
fendant was  not  guilty  of  any  negligence, 
having  promptly  forwarded  the  draft  to  a 
suitable  agent  for  collection,  according  to 
Its  own  and  the  usual  custom  of  the  busi- 
ness. He  also  held  that  the  negligence  al- 
leged was  not  the  cause  of  any  Injury  to 
plaintiff,  because  he  found  that  the  drawer 
was  Insolvent,  when  the  draft  was  made, 
and  has  been  so  ever  since.  On  exceptions 
the  circuit  court  overruled  the  conclusion  of 
the  referee,  holding  that  the  agents  selected 
by  a  bank  for  the  collection  of  paper  In* 


dorsed  and  deposited  with  It,  under  the  cir- 
cumstances stated,  are  the  agents  of  the 
bank  and  not  of  its  customer,  and  therefore 
that  the  bank  is  liable  to  Its  customer  for 
their  neglect  or  default  The  court  also 
found  that  the  defendant  Itself  was  guilty 
of  negligence  In  failing  to  find  out  sooner 
from  Its  correspondent  whether  the  draft 
had  been  received  and  collected,  and  in  fall- 
ing sooner  to  notify  plaintiff  of  Its  dishonor ; 
also,  that  plaintiff  was  injured  by  the  delay 
In  giving  him  the  notice,  because  the  drawer 
was  solvent,  when  the  draft  was  made,  and. 
If  timely  notice  had  been  given  plaintiff,  he 
could  have  recovered  the  amount  from  him, 
but  that  he  was  Insolvent  when  the  notice 
was  given.  Accordingly,  Judgment  was  giv- 
en against  defendant 

[2]  It  is  scarcely  necessary  to  say  that, 
as  this  is  an  action  at  law,  and  the  findings 
of  the  circuit  court  are  not  wholly  unsup- 
ported by  evidence,  they  are  not  reviewable 
by  this  court. 

[3]  The  principal  question  of  law  Involved 
was  settled  against  appellant  and  In  accord 
with  the  decision  of  the  circuit  court,  in 
Bank  v.  Cooper,  91  S.  C.  91,  74  S.  EL  306, 
where  the  court  said:  '*In  1884,  the  Supreme 
Court  of  the  United  States  adopted  the  Eng- 
lish rule  that  a  bank  receiving  a  draft  or  bill 
of  exchange  for  collection  Is  liable  for  neg- 
lect of  duty  occurring  In  its  collection,  wheth- 
er arising  from  the  default  of  its  own  of- 
ficers, or  from  that  of  its  correspondent,  or 
an  agent  employed  by  such  correspondent  In 
the  absence  of  any  express  or  Implied  con- 
tract varying  such  liability.  Exchange  Nat. 
Bank  v.  Third  Nat  Bank,  112  U.  S.  276,  5 
Sup.  Ot  141,  28  L.  Ed.  722.  •  •  •  We 
adopt  this  rule  as  the  Just  one,  because  It  Is 
In  accord  with  the  common  understanding  of 
bank  and  customer  In  their  dealings.  In  de- 
positing his  paper  the^  customer  ordinarily 
surrenders  all  control  of  it,  and  has  nothing 
to  do  with  the  means  taken  by  the  bank  to 
collect  On  the  other  hand,  the  bank  under- 
takes the  collection  for  Its  own  profit,  takes 
its  own  methods  and  selects  Its  own  agents. 
It  seems  therefore  illogical  to  regard  the  col- 
lecting bank  or  any  of  the  Intermediate 
banks  as  agents  of  Uie  depositor,  or  to  put 
upon  him  loss  due  to  their  default" 

[4]  Whatever  else  may  be  the  legal  effect 
of  the  stipulation  printed  on  the  deposit 
slip.  It  does  not  purport  to  exempt  the  bank 
from  liability  for  Its  negligence,  or  that  of 
Its  agents;  and  It  should  not  have  that  ef- 
fect; nor  can  It  be  construed  as  a  waiver  of 
the  rights  of  a  depositor  of  commercial  pa- 
per, under  the  law  merchant,  with  regard  to 
presentment,  demand,  and  notice  of  dishon- 
or. It  does,  however,  afford  evidence  of  an 
agreement  that  the  paper  so  deposited  wa» 
not  absolutely  sold  to  the  bank,  and  that 
the  credit  given  a  customer  on  the  deposit 
of  such  an  Item  Is  not  absolute,  but  contin- 
gent upon  Its  collection;  and  therefore,  if  It 


698 


75  SOUTHEASTERN  REPORTER 


(ac 


proves  to  be  uncollectible,  notwithstanding 
the  exercise  of  due  and  ordinary  care  and 
diligence  on  the  part  of  the  bank,  such  cred- 
it is  subject  to  a  counter  charge,  and  the 
bank  shall  not  be  held  liable  for  the  failure 
to  collect. 

Under  the  facts  found  against  appellant 
by  the  circuit  court,  Judgment  for  plaintiff 
was  Inevitable. 

Affirmed. 

GARY,  O.  J.,  and  WOODS,  J^  concur. 


(92  S.  C.  418) 

JONES  V.  ATIvANTTC  OOAST  liUMBER 
CORPORATION   et  al. 

(Supreme  Court  of  South  Carolina.     Sept.  17, 

1912.) 

1.  Logs  and  Logging  (§  8*)  —  Sales  of 
Standing  Timbeb— Failure  to  Cut— Es- 
toppel. 

Where  a  timber  deed  also  conveyed  to  the 
grantee  a  right  of  way  for  a  tramroad  and  a 
permanent  road,  the  cutting  of  timber  for  the 
purpose  of  laying  the  tramroad  was  not  a  com- 
mencement of  cutting  on  the  timber  contract ; 
and  the  grantor,  by  failing  to  object  to  such 
cutting,  or  by  participating  therein,  was  not 
estopped  to  claim  that  by  delay  the  grantee's 
rights  under  the  timber  contract  had  been  lost 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  §§  6-12;    Dec.  Dig.  §  S*] 

2.  Injunction  <§  136*>— Temporary  Injunc- 
tion—Application—Questions Determin- 
able. 

In  an  action  by  a  grantor  of  timber,  who 
also  conveyed  to  the  grantee  a  right  of  way,  to 
enjoin  the  cutting  of  timber,  on  the  ground 
that  the  grantee  had  lost  his  rights  by  delay, 
where,  on  motion  for  a  temporary  injunction, 
the  grantee  showed  that  cutting  had  been  com- 
menced and  that,  notwithstanding  the  delay,  the 
grantor  had  acquiesced  and  participated  there- 
in, while  the  grantor  presented  affidavits  to 
show  that  such  cutting  was  not  under  the  tim- 
ber contract,  but  for  the  purposes  of  the  right 
of  way,  a  question  of  fact  was  presented  which 
Rhould  be  determined  on  the  trial,  and  which 
did  not  justify  the  donial  of  the  injunction, 
since,  in  an  action  for  an  injunction,  where  a 
temporary  injunction  is  essential  to  the  preser- 
vation of  a  legal  right,  if  established  as  alleged 
in  the  complaint,  it  is  error  to  refuse  the  tempo- 
rary injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  f §  305,  306 ;    Dec  Dig.  §  136.«] 

3.  Appeal  and  Error  (|  193*)- Necessity  of 
Presentation  of  Questions  Below. 

An  order  granting  a  temporary  injunction 
will  not  be  reversed  on  the  ground  that  the 
complaint  is  insufficient,  where  defendant  did 
not  question  its  sufficiency  in  the  trial  court, 
but  merely  moved  to  make  it  more  definite  and 
certain. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  122^-1240;  Dec  Dig.  § 
193.*] 

4.  Injunction  (|  118*)— Sales  of  Standing 
Timber  —  Actions  on  Contract  —  Com- 
plaint. 

In  an  action  to  enjoin  the  cutting  of  tim- 
ber, a  complaint,  alleging  the  making  of  a  con- 
tract for  the  sale  of  the  timb«;r,  the  date  and 
consideration  thereof,  the  number  of  acres  of 
timber,  that  more  than  13  ^ears  had  elapsed,  and 
that  the  grantor  had  forfeited  his  rights  by  not 
cutting   the  timber   within   a   reasonable   time, 


was  sufficiently  definite  and  certain  as  to  the 
facts  and  circumstances  upon  which  plaintilf 
based  his'  conclusion  that  a  reasonable  time  for 
cutting  the  timber  had  expired,  since  it  was 
sufficient  to  open  the  door  to  proof  of  the  facts 
and  oircumstances  surrounding  the  parties  when 
the  contract  was  made. 

.  [Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  223-242 ;   Dec.  Dig.  S  118,*] 

5.  Pleading  (§  II*)— Form  of  Allegations- 
Ultimate  AND  Fiduciary  Facts. 

While  a  complaint  must  contain  a  state- 
nient  of  the  facts  constituting  the  cause  of  ac- 
tion, it  need  allege  only  the  ultimate  and  not 
the  evidentiary  facts. 

[Eld.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §  31;   Dec.  Dig.  §  II.* j 

t>.  Pleading  (§  8*)- Form  of  Allegations- 
Facts  OR  Conclusions. 

An  allegation  of  a  mere  conclusion  of  law 
is  insufficient  to  raise  an  issue. 

[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  12-28^ ;    Dec.  Dig.  §  8.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlon  County;    J.  W.  6.  Shlpp,  Judge. 

Action  by  J.  W.  Jones  against  the  Atlantic 
Coast  Lumber  Corporation  and  another. 
From  orders  granting  a  temporary  Injunc- 
tion and  denying  defendants'  motion  to  make 
the  complaint  more  definite  and  certain,  tlie 
defendant  named  appeals.     Affirmed. 

Wlllcox  &  Willcox,  of  Florence,  and  M. 
C.  Woods,  of  Marlon,  for  appellant  Mul- 
11ns  &  Hughes  and  Henry  Buck,  all  of  Mar- 
lon, for  respondent 

FRASER,  J.  This  Is  an  action  for  injunc- 
tion and  damages.  The  complaint  alleges 
that  on  the  7th  day  of  January,  1899,  the 
plaintiff's  grantor,  David  J.  Atkinson,  exe- 
cuted and  delivered  to  one  R.  L.  Montague 
a  certain  Instrument  of  writing,  styled  and 
known  as  a  "Deed  and  Contract,"  and  com- 
monly called  a  'Timber  Deed,"  bearing  date 
on  said  day,  whereby  he  purported  to  sell 
and  convey  unto  the  said  R.  L.  Montague 
all  the  timber  of  every  kind  and  description 
to  12  inches  stump  diameter  and  upwards, 
12  Inches  from  the  ground  at  the  time  ot 
cutting,  then  standing  and  being  upon  a 
certain  tract  of  land,  the  tract  of  land  de- 
scribed In  the  complaint,  together  with  cer- 
tain timber  rights,  rights  of  way,  privileges, 
and  easements  therein  more  specifically  set 
forth,  all  of  which  will  more  fully  appear 
by  reference  to  said  deed,  a  copy  of  which 
was  thereto  attached  and  thereby  made  a 
part  of  the  complaint  That  thereafter,  by 
sundry  mesne  conveyances,  the  rights,  etc., 
of  said  R.  li.  Montague  were  acquired  by 
the  defendant,  Atlantic  Coast  Lumber  Cor- 
poration. That  at  the  time  the  said  deed 
was  executed  and  delivered  it  was  the  in- 
tentlo:n  of  the  parties  that  the  grantee 
should  at  once,  or  within  a  reasonable  time, 
commence  to  cut  and  remove  the  said  tim- 
ber, and  continue  without  cessation  uutil 
said  timber  should  have  been  cut  and  re- 
moved.    No  time  was  fixed  In  the  deed  to 
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commence.  That,  although  a  period  of  more 
than  12  years  to  wit,  nearly  13  years,  has 
elapsed  and  expired,  neither  the  grantee  nor 
his  assigns  had  commenced  the  cutting  and 
removal  of  said  timber  until  the  20th  of  Sep- 
tember, 1911.  That  a  reasonable  time  for 
cutting  and  removing  of  said  timber  had  ex- 
pired long  before  said  last-mentioned  date. 
The  plaintiff  asked  for  an  injunction  against 
the  defendants  and  for  damages  for  the  tim- 
ber cut.  After  the  service  of  the  complaint, 
ihe  plaintiff  moved  for  and  obtained  an  in- 
junction pendente  lite,  and  the  defendant 
moved  for  order  making  the  complaint  more 
4e(lnitje  and  certain,  so  as  to  require  the 
plaiptiff  to  allege  the  facts  and  circumstanc- 
es upon  which  was  based  the  allegation 
''that  a  reasonable  time  had  long  since  ex- 
pired in  which  to  commence  to  cat  and  re- 
move the  timber/'  On  the  hearing,  the  de- 
fendant produced  an  affidavit  of  the  plain- 
tiff, in.  which  it  was  admitted  that  the 
plaintiff  himself  had  cut  some  timber  on  said 
land  for  the  defendant  in  1907,  and  the  de- 
fendant claimed  that  the  plaintiff  was  there- 
hy  estopped.  The  plaintiff  made  another  af- 
fidavit, in  which  he  said  that,  while  it  was 
true-  he  had  cut  some  timber  on  the  land, 
the  cutting  was  for  the  purpose  of  making 
a  tramway,  also  provided  for  by  his  deed, 
and  not  to  carry  out  the  timber  contract 

From  this  order  of  Judge  Shipp,  granting 
th>e  temporary  injunction  and  refusing  to  re- 
quire the  plaintiff  to  make  the  complaint 
more  definite  and  certain,  the  defendant, 
Atlantic  €k>ast  Lumber  Corporation,  appeal- 
i}6  upon  four  exceptions: 

*'(1)  His  honor  erred,  it  Is  respectfully 
submitted,  upon  the  showing  made  before 
him  in  enjoining  the  defendant,  Atlantic 
Coast  Lumber  Corporation,  from  cutting  ana 
reindving  the  sawmill  timber  from  the  land 
described  in  the  complaint  He  should  have 
held  that,  from  the  admitted  facts  appear- 
ing in  the  return  to  the  rule,  the  cutting  of 
the  timber  conveyed  by  Atkinson  to  Monta- 
gue was  commenced  within  a  reasonable 
time,  and  that,  including  the  definite  period 
of  10  years  allowed  for  such  cutting  and  re- 
moval, the  defendant,  Atlantic  Coast  Lumber 
Corporation,  still  had  the  right  to  cut  the 
timber  In  question,  and  to  exercise  the  oth- 
er rlghtd  conveyed  in  the  deed  from  Atkin- 
son to  Montague. 

"(2)  His  honor  erred,  it  is  respectfully  sub- 
mitted, in  not  holding  that  plaintiff,  by  his  ac- 
tive participation  in  cutting  and  removing 
timber  from  the  tract  of  land  in  question, 
embraced  within  the  terms  of  the  deed  of 
Atkinson  to  Montague,  during  the  year  1907, 
and  in  failing  and  neglecting  at  that  time, 
or  at  any  other  time  until  the  commence- 
ihent  of  this  action,  to  object  to  the  cutting, 
or  to  take  the  position  that  a  reasonable 
time  had  expired,  was,  at  the  time  of  the 
commencement  of  this  suit,  estopped  from 
•taking  such  position.    He  should  have  held 


the  timber  deed  in  question  to  be  still  valid 
and  in  full  force,  by  reason  of  the  estoppel 
of  plaintiff  to  deny  Its  validity  or  to  contend 
that  a  reasonable  time  tor  commencing  to 
cut  had  expired." 

[1, 2]  These  exceptions  lose  sight  of  the 
fact  that  the  "Deed  and  Contract'*  not  only 
conveys  the  timber,  but  also  the  right  of  way 
fbr  a  tramroad  and  a  permanent  road.  If 
the  cutting  was  for  the  purpose  of  laying 
the  tramroad  or  railroad,  then  the  cutting 
was  not  a  ''commencing"  on  the  timber  con- 
tract, and  would  not  estop  the  plaintiff.  This 
raised  a  question  of  fact  to  be  determined 
on  the  trial  of  the  cause.  It  is  unnecessary 
to  enter  upon  an  extended  discussion.  In 
the  recent  case  of  McClary  v.  Atlantic  Coast 
Lumber  Corporation,  90  S.  C.  153,  72  S.  E. 
145,  this  court  says  (quoting  from  Crawford 
V.  Atlantic  Coast  Lumber  Corporation,  77  S. 
C.  81,  57  S.  E.  670) :  "Where  the  action  is 
for  the  sole  purpose  of  an  injunction,  and  a 
temporary  injunction  is  essential  to  the  as- 
sertion and  presiervatlon  of  a  legal  right,  if 
established  as  alleged  in  the  complaint,  it 
is  error  at  law  to  refuse  to  set  aside  a  tem- 
porary injunction."  These  exceptions  are 
overruled. 

"(3)  His  honor  erred,  it  is  respectfully  sub- 
mitted, in  not  holding  that  the  complaint  in 
this  action  did  not  contain  a ,  statement  of 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and,  for  this  reason,  in  not  refusing  the 
injunction." 

[3]  This  exception  is  practically  a  demur- 
rer to  the  complaint  This  question  does  not 
appear  to  have  been  made  before  Judge 
Shipp.  The  motion  there  was  to  make  more 
definite  and  certain.  This  court  could  not 
find  tliat  his  honor  erred  in  not  sustaining  a 
motion  upon  which  he  was  not  asked  to 
pass.    This  exception  is  overruled. 

[4]  '*(4)  His  honor  erred,  it  is  respectfully 
submitted,  in  refusing  the  motion  for  an  or- 
der requiring  plaintiff  to  make  his  complaint 
more  definite  and  certain  by  stating  the  facts 
and  circumstances  upon  which  he  iiased  his 
conclusion  that  a  reasonable  time  for  cutting 
the  timber  In  question  had  expired.  He 
should  have  held  that  the  complaint,  in  the 
particulars  mentioned,  is  so  indefinite  and 
uncertain  that  the  precise  nature  of  the 
charge  is  not  apparent,  and  should  have  re- 
quired plaintiff' to  state  facts,  and  not  conclu- 
sions of  law,  as  a  basis  of  his  claim,  and,  on 
his  failure  to  do  so,  should  have  required 
his  complaint  to  be  dismissed." 

We  have  been  referred  to  Livingston  y. 
Ruff,  65  S.  C.  284,  43  S.  E.  678. 

[6, 8]  Undoubtedly  the  court  requires  a 
statement  of  the  facts  constituting  a  cause  of 
action;  but  this  means  the  ultimate  facts, 
as  distinguished  from  mere  probative  or  evi- 
dentiary facts,  as  it  is  not  required  to  state 
those  facts  which  merely  evidence  the  ulti- 
mate, basic  facts  upon  which  the  action  de- 
pends.   It  is  also  well  settled  that  the  alle- 
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gation  of  a  mere  conclusion  of  law  raises  no 
Issue  The  order  appealed  from  fully  an- 
swers this  question.  In  this  case  the  con- 
tract is  set  forth  in  the  complaint,  with  the 
date  thereof,  the  consideration,  the  number 
of  acres  of  timber,  and  there  is  an  allega- 
tion that  more  than  13  years  have  elapsed 
since  the  contract  was  mada  I  think  this 
opens  the  door  for  proof  of  the  facts  and  cir- 
cumstances surrounding  the  parties  when 
the  contract  was  made.  This  exception  is 
overruled. 

The  Judgment  of  this  court  is  that  the 
order  appealed  from  is  affirmed. 

GARY,  C.  J.,  and  WATTS  and  HTDRICK, 
JJ.  concur.    WOODS,  J.,  disqualified. 


(92  8.  C.  413) 

GOODALE  V.  PAGE  et  al 

GILLESPIE  BROS.  v.  SAME. 

(Supreme  Court  of  South  Carolina.    Sept  17, 

1912.) 

1.  GoNTBACTS    (I   846*) —Actions  — Issues, 
Proof  and  Vabianck. 

Plaint^  cannot  allege  a  joint  liability  on 
a  contract  and  prove  a  Joint  and  several  or  a 
several  liability. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  1718-1753;   Dec.  Dig.  (  846.*] 

2.  Principal  and   Aoknt    (H   186,   188*)— 
LiABiLiTT  or  Agent  of  disclosed  Prin- 
cipal. 

Where  an  agent,  authorized  to  contract 
for  his  principal,  made  a  contract  with  a  third 
person  and  disclosed  the  principal,  the  prin- 
cipal was  alone  liable  to  the  third  person; 
and  in  an  action  on  the  contract  the  agent 
was  not  even  a  proper  party. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  H  47&-491,  711,  712; 
Dec.  Dig.  H  136,  188.*] 

3.  Principal  and  Agent  (|  146*)— Liabil- 
iTT  OF  Agent  of  Undisclosed  Principal. 

Where  an  agent,  authorized  to  mnke  a 
contract  for  his  principal,  made  a  contract 
without  disclosing  the  prindpal,  the  adverse 
party  to  the  contract  could  not,  on  discover- 
m^  the  principal,  hold  both  the  agent  and  the 
principal,  but  he  must  elect  which  one  he  will 
hold. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  SS  4d9,  513-520;  Dec 
Dig.  S  145.*] 

4.  Appeal  and  Error   (|  1064*)— Instruc- 
tions—Harmless  Error. 

Where  the  court  during  the  trial,  an- 
nounced that  the  declarations  of  an  agent 
could  not  prove  agency  and  adhered  through- 
out the  trial  to  the  rule,  an  instruction  on 
tlie  question  of  the  admissibility  of  the  dec- 
larations of  an  agent  to  prove  agency,  though 
involved,  was  not  prejudicial  as  leading  the 
jury  to  believe  that  such  declarations  proved 
agency. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4219,  4221-4224;  Dec 
Dig.  i  1064.*] 

5.  Work  and   Labor    (|  6^)— Action   on 
Contract  Madb  bt  Agent. 

Where  a  railroad  company  bought  ties 
from  a  third  person  and  paid  him  therefor, 
and  made  no  contract^  directly  or  indirectly, 
with  plaintiff  jointlv  with  the  third  person,  or 
severally   through    him   as  its   agent,   plaintiff 


owning  the  ties  could  not  recover  from  the 
company  on  a  quantum  meruit  merely  on  the 
ground  that  the  company  used  them  in  the 
construction  of  its  roadbed. 

[Ed.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  |  11;    Dec.  Dig.  I  6.*] 

Appeal  from  Conunon  Pleas  Circuit  Court 
of  Chesterfield  County;  J.  W.  De  Vore, 
Judge. 

"To  be  ofBdally  reported." 

Actions  by  S.  O.  Goodale  and  by  Gillespie 
Bros,  against  J.  W.  Page  and  the  Bennetts- 
ville  &  Cheraw  Railroad  Company.  From 
judgments  for  plaintiff  in  each  action,  de- 
fendants appeaL    Reversed. 

Stevenson  ft  Matheson,  of  Chora w,  for  aiK 
pellants.  Edward  Mclver  and  W.  P.  Pollock, 
both  of  Cheraw,  for  respondents. 

HYDRICK,  J.  The  abovenstated  cases  were 
tried  together  on  circuit  and  in  this  court 
The  issues  are  the  same  in  substance,  and 
what  is  said  in  disposing  of  one  ai^lies  to 
the  other. 

The  plaintiff  sued  on  two  causes  of  ac- 
tion. In  the  first,  he  alleges  a  joint  contract 
on  the  part  of  defendants  with  bimseU, 
whereby  he  was  to  furnish  the  railroad 
company  ^ith  cross-ties  at  26  cents  each; 
that  he  delivered  12,221  ties  under  the  eon- 
tract;  and  that  defendants  owed  him  a  bal* 
ance  therefor  of  $1«828.90.  The  second  cause 
of  action  is  based  on  quantum  meruit;  and 
it  Is  alleged  that  plaintiff  furnished  and  de- 
livered to  defendants  12,221  ties  for  use  in 
the  construction  and  repair  of  said  railroad, 
and  which  were  accepted  and  so  used;  that 
they  were  worth  25  cents  each ;  and  that  de- 
fendants owe  the  plaintiff  therefor  a  balance 
of  $1,823.90. 

The  defendant  Page  denies  the  allegations 
of  the  complaint,  and  gives  his  version  of 
the  transaction  between  himself  and  the 
plaintiff,  and  also  that  between  himself  and 
his  codefendant  as  follows:  He  says  that  he 
made  a  contract  with  the  railroad  com- 
pany to  furnish  it  cross-ties  of  a  spedfled 
size  and  kind;  that  he  then  piade  a  con- 
tract with  plaintiff  to  furnish  a  certain  num- 
ber of  said  ties  at  25  cents  each,  which  was 
2  cents  apiece  less  than  the  railroad  compa- 
ny had  agreed  to  pay  him  for  them,  the  ties 
to  be  shipped  to  J.  J.  Heckart,  an  officer  of 
the  company;  that  his  contract  with  plain- 
tiff  was  independent  of  his  contract  with 
the  railroad  company,  and  that,  in  making 
it,  he  acted  for  himself  alone,  and  not  as 
agent  of  the  railroad  company,  and  that  the 
railroad  company  had  nothing  whatever  to 
do  with  his  contract  with  plaintiff,  except 
that,  by  his  agreement  with  plaintiff,  the 
ties  were  to  be  shipped  to  the  railroad  com- 
pany, and  were  to  be  subject  to  its  inspec- 
tion ;  that  plaintiff  shipped  a  lot  of  ties  un- 
der this  contract,  but  many  of  them  did  not 
come  up  to  the  specifications  agreed  upon, 
and  were  rejected  by  the  railroad  company: 
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that  be  thereupon  promptly  notified  plaintiff 
of  their  rejection,  and  they  afterwards  in- 
spected them  together,  and  it  was  fonnd  that 
many  of  them  failed  to  come  up  to  the  size 
and  kind  agreed  upon,  and  he  and  plaintiff 
then 'made  a  new  contract,  whereby  he  was 
to  pay  plaintiff  the  price  agreed  upon  for  all 
ties  that  came  up  to  contract,  and  half  price 
for  all  others  which  the  company  would  ac- 
cept, notwithstanding  they  did  not  come  up 
to  the  specifications  agreed  upon;  tiliat  he 
paid  plaintiff  for  all  ties  used  under  this  con- 
tract, except  a  balance  of  $89.52,  which  he 
was  willing  to  pay. 

The  answer  of  the  railroad  company  denies 
tte  allegations  of  the  complaint,  and  alleges 
that  it  made  a  contract  with  its  codefendant 
Page  to  furnish  it  cross-ties,  and  that  it  has 
fully  complied  with  that  contract  and  paid 
him  for  all  the  ties  furnished  under  it; 
that  it  did  not  know  plaintiff  in  the  trans- 
action, and  made  no  contract  with  him,  di- 
rectly or  indirectly. 

Under  the  charge  of  the  court,  the  plaintiff 
in  each  case  recoTered  Judgment  against  both 
defendants,  and  both  have  appealed  th^e- 
from. 

[1-3]  It  is  an  elementary  rule  that  yon 
cannot  allege  one  cause  of  action  and  prove 
another;  nor  can  you  allege  a  joint  liability 
and  prove  a  Joint  and  several  or  a  several 
liability  in  actions  on  contracts.  Patton  v. 
Magrath,  Rice,  102,  33  Am.  Dec.  98;  Pope 
Mfg.  Co.  V.  Gyde  Co.,  S5  8.  C.  628,  33  8.  B. 
787.  Now,  in  this  case,  plaintiff  alleged  a 
Joint  contract  on  the  part  of  the  defendants 
with  him.  At  the  trial  he  was  allowed,  with- 
out amendment  of  his  complaint,  to  attempt 
to  prove  a  different  contract— one  which 
had  not  been  alleged — ^to  wit,  a  contract  made 
with  him  by  the  defendant  railroad  company 
through  the  deif€Bkdant  J.  W.  Page*  as  its 
agent.  It  Is  clear  that,  if  Page  was  the 
agent  of  the  railroad  company,  and  was  au- 
thorized to  contract  for  the  company  and  did 
so  contract,  disclosing  his  principal,  the  com- 
pany alone  is  liable  to  plaintiff,  and  Page  is 
not  even  a  proper  party  to  the  action.  Wad- 
dell  V.  Mordecai,  3  Hill,  22;  Pope  v.  Barter, 
66  8.  C.  54,  44  8.  E.  407.  But  even  if  Page 
did  not  disclose  his  principal,  the  plaintiff 
could  not,  on  discovering  the  principal,  hold 
both  the  agent  and  the  principal,  but  would  be 
required  to  elect  which  one  he  would  pursue. 
Oay  V.  Uren,  109  Minn.  101,  123  N.  W.  295, 
26  L.  R.  A.  (N.  S.)  742,  and  ikoie. 

There  ase  a  number  of  good  reasons  for 
the  rule  of  procedure  above  stated;  but  it 
will  be  necessary  to  mention  only  one  or  two 
to  show  its  importance  to  the  def^dants  in 
its  application  in  this  case.  Under  the  alle- 
gations  of  the  complaint,  the  def^adants  be- 
ing sued  Jointly,  neither  of  them  could  have 
set  up  a  counterclaim  in  favor  of  himself  in- 
dividually against  the  plaintiff.  Pope  Mfg. 
Co.  V.  Cycle  Co.,  supra.  If  the  contract 
which  plaintiff  was  allowed  to  attempt  to 
prove  had  be^i  alleged,  Page  could  have  had 


the  action  dismissed  as  to  him  (Pope  v.  Bar- 
ter, supra),  and  the  other  defendant  could 
have  interposed  a  counterclaim  In  its  favor; 
or,  if  the  venue  was  laid  in  the  county  of 
Chesterfield,  because  of  the  residence  of  the 
defendant  Page  in  that  county,  it  could  have 
had  the  place  of  trial  changed  to  a  county 
of  its  residence. 

It  follows  that  the  court  erred  in  ad- 
mitting evidence  to  prove  a  contract  made 
by  the  company  through  Page,  as  its  agent, 
and  in  charging  the  Jury  that  if  Page  was 
the  duly  authorized  agent  of  the  company, 
and  made  the  contract  for  the  company,  they 
might  find  a  verdict  against  both  defendants. 

[4]  The  appellants  contend  that  the  court 
erred  in  admitting  the  declarations  of  the  al- 
leged agent  to  prove  the  agency,  and  in 
charging  the  Jury  that  they  might  consider 
his  declarations  in  aid  of  the  other  evidence 
tending  to  prove  the  agency,  as,  for  Instance,, 
if  the  company  held  him  out  to  the  world  as 
its  agent  Throughout  the  trial,  the  court 
announced  and  adhered  to  the  general  rule 
that  the  mere  declarations  of  an  alleged 
agent  are  not  admissible  to  prove  the  agency ; 
and,  while  the  part  of  the  charge  complained 
of  is  somewhat  involved,  we  are  not  satis- 
fled  that,  even  if  there  was  any  error  in  it, 
the  defendants  were  prejudiced  by  it 

[6]  The  next  assignment  of  error  is  in  the 
following  instruction:  "Now,  with  reference 
to  the  second  cause  of  action,  which  in  law 
is  known  as  a  quantum  meruit  suit  the  law 
is  this,  for  the  purposes  of  this  case:  If  the 
plaintiffs  in  both  cases  did  ship  cross-ties 
along  the  line  of  the  railroad  company, 
whether  it  shipped  them  to  J.  W.  Page,  con- 
tracting for  himself,  and  the  railroad  ac- 
cepted those  cross-ties,  or  rather  (strike  out 
the  word  'accept*)  and  the  railroad  used  those 
cross-ties  in  the  construction  or  repairing  of 
its  roadbed,  why,  they  would  have  to  pay 
these  people  who  owned  the  cross-ties  what 
they  are  reasonably  worth.  It  does  not 
make  any  difference  whether  the  plaintiff 
shipped  the  cross-ties  to  J.  W.  Page  direct 
or  to  the  railroad  company.  If  they  were 
there,  and  the  railroad  company  took  them 
and  used  them  in  the  construction  of  Its 
roadbed  and  in  the  repairing  of  its  roadbed, 
the  railroad  company  would  have  to  pay 
what  they  were  reasonably  worth."  If  the 
railroad  company  made  no  contract  with 
plaintiff,  directly  or  indirectly,  Jointly  with 
Page,  or  severally  through  Page,  as  its 
agent,  but  if,  on  the  contrary,  as  it  alleged, 
it  contracted  with  Page  alone — ^bought  the 
ties  from  him  and  paid  him  for  them — it  is 
not  liable  to  the  plaintiff.  But  under  the 
charge  above  quoted,  the  Jury  were  bound 
to  find  for  the  plaintiff  against  the  railroad 
company;  for  It  was  undisputed  that  plain- 
tiff did  ship  cross-ties  along  the  line  of  de- 
fendant's road,  and  that  the  company  did 
use  some  of  them;  but,  as  we  have  seen,  if 
the  company  bought  them  from-  Page  and 
paid  him  ior  them,  there  being  no  contractual 
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relation  between  the  company  and  the  plain* 
tiff,  the  company  Is  not  liable  to  the  plain- 
tiff for  the  ties  so  used.  This  charge  was^ 
also  erroneous.  In  that  it  assumed  that  plain- 
tiff was  the  owner  of  the  ties  when  the  com- 
pany used  them. 
Reversed. 

GARY,  C.  J.,  and  WOODS,  WATTS,  and 
FRASER,  JJ.,  concur. 


(92  S.  C.  427) 

STATE  V.   SANDERS. 

(Supreme  Court  of  South  Carolina.     Sept  17, 

1912.) 

1.  Rape  (|  67*)  —  Evidence  —  Weight  and 
Sufficiency— I NTE  NT . 

Evidence^  on  the  trial  of  a  negro  for  as- 
sault with  intent  to  ravish,  that  he  approached 
a  white  woman  under  a  false  pretense  as  to 
his  purpose,  asked  if  her  husband  was  at 
home,  and  then  requested  her  to  have  sexual 
intercourse  with  him,  in  connection  with  the 
improbabilitv  that  he  could  have  expected  to 
accomplish  his  purpose  without  violence,  was 
sufficient  to  present  a  question  for  the  jury 
whether  he  intended  to  commit  rape. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  §  87 ;   Dec.  Dig.  §  57.*] 

2.  Rape  (|  16*) — ^•* Assault  with  Intent  to 
Rape"— Abandonment  of  Purpose. 

A  solicitation  or  demand  hy  a  man  that  a 
woman  submit  to  sexual  intercourse  with  him, 
with  the  intention  of  enforcing  his  demand  by 
violence,  while  a  heinous  moral  offense,  did  not 
constitute  the  crime  of  an  assault  with  intent 
to  ravish,  where  he  made  no  demonstration  or 
effort  to  carry  out  his  intention,  but  fled  at  the 
prospect  of  resistance;  no  *'assault"  having 
talcen  place. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.   §§  15-19;    Dec.  Dig.  (  16.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  542-544;    vol.  8,  p.  7583.} 

Gary,  O.  J.,  and  Fraser,  J.,  dissenting. 

Appeal  from  Gleneral  Sessions  Circuit  Court 
of  Hampton  County;  Robert  E.  Copes,  Judige. 

John  Henry  Sanders  was  convicted  of  as- 
sault with  Intent  to  ravish,  and  he  appeals. 
Reversed. 

J.  W.  Vincent,  of  Hampton,  for  appellant. 
R,  L.  Gunter,  Sol.,  and  W.  D.  Connor,  for 
the  State. 

WOODS,  J.  The  defendant  appeals  from 
a  conviction  and  sentence  under  an  indict- 
ment charging  that  the  defendant  on  the 
30th  day  of  May,  1911,  "in  and  upon  one 
Mrs.  A.  James,  in  the  peace  of  God  and  of 
the  said  state  then  and  there  being,  did 
make  an  assault,  and  her,  the  said  Mrs.  A. 
James,  then  and  there  did  beat,  bruise, 
wound,  and  ill-treat,  with  Intent  her,  the 
said  Mrs.  A.  James,  violently  and  against 
her  will  then  and  there  feloniously  to  ravish 
and  carnally  know,  and  other  wrongs  the 
said  Mrs.  A.  James  then  and  there  did,  to 
the  great  damage  of  the  said  Mrs.  A.  James, 
against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace 


and  dignity  of  the  state.**  The  statute  of 
1909,  under  which  the  indictment  was  found, 
provides:  "Section  1.  Be  it  enacted  by  the 
General  Assembly  of  the  state  of  South  Caro- 
lina, that  any  person  convicted  of  rape  or  as- 
sault vTlth  Intent  to  ravish  shall  suffer  death 
by  hanging,  unless  the  Jury  shall  recommend 
to  the  mercy  of  the  court.  In  which  event 
the  defendant  shall  be  confined  at  hard  labor 
in  the  state  penitentiary  for  a  term  not 
exceeding  forty  years  or  less  than  five  years, 
at  the  discretion  of  the  presiding  Judge."  26 
St.  206. 

The  question  made  by  the  appeal  is  wheth- 
er the  circuit  Judge  should  have  directed  a 
verdict  of  acquittal  on  the  ground  that  there 
was  no  evidence  of  an  assault  by  the  de- 
fendant on  Mrs.  James.  It  seems  Important 
to  set  out  the  entire  evidence  bearing  on  the 
question.  The  prosecutrix,  Mrs.  James,  Is 
a  white  woman  living  In  the  town  of  Brun- 
son.  The  defendant  is  a  negro.  Mrs.  James* 
testimony  as  to  defendant's  acts  is  as  fol- 
lows: **Q.  State  the  circumstances  under 
which  you  saw  him  and  what  occurred  at 
that  time.  A.  I  was  sitting  out  on  my  porch 
at  good  dark,  and  some  one  came  up  and 
sa5's,  'Good  evening,  Mrs.  James,*  and  I  said 
*Good  evening.*  He  said,  *Minnle  Fields  sent 
me  down  here  for  50  cents,*  and  I  got  It 
and  gave  him  the  money,  and  after  taking 
the  money  he  backed  himself  out  in  the 
shade  of  the  house  and  propped  himself  on 
the  balustrade,  and  asked  me  If  my  husband 
was  at  home.  I  asked  him,  *Who  are  you?* 
and  he  told  me  his  name  was  Son  Best,  and 
he  said,  *No;  not  Son  Best,  Reverend  Best.' 
Q.  Was  there  a  Reverend  Best  around  there. 
If  you  know?  A.  Yes,  sir.  I  said:  *No;  my 
husband  is  not  here;  what  do  you  want  with 
him?*  He  said  nothing,  and  he  said,  'I  want 
to  ask  a  favor  of  you,*  and  I  said,  *What  Is 
it?*  He  said,  'Nothing  much,  but  I  am  kind 
of  afraid  to  tell  you,*  and  I  said,  'I  cannot 
accommodate  you  unless  I  know.'  He  said, 
*I  would  like  to  see  you  In  ttte  room  a  min- 
ute,' and  I  said,  'Wait  a  minute.'  I  stepped 
in  the  hall,  and  got  the  pistol,  and  fired  out 
at  him  three  times.  Q.  Do  you  know  wheth- 
er you  hit  him?  A.  No,  sir;  I  don't  think 
I  did,  very  much  to  my  regret.  Q.  You  said 
he  was  in  the  shadow  of  the  house?  A.  The 
door  was  open,  yon  know,  and  the  light 
from  the  hall  shone  out  in  front  of  the 
house.  Q.  Did  you  see  any  one  else  with 
him?  A.  No  one  at  all.  Q.  When  he  came 
up  and  said  something  about  the  money, 
where  was  he  standing?  A.  Standing  at  the 
gate.  Q.  How  far  from  the  steps  or  piazza? 
A.  I  suppose  eight  or  ten  yards.  Q.  How 
far?  A.  About  as  far  as  from  me  to  him 
(indicating  man  sitting  near  clerk's  desk).  Q. 
After  you  gave  him  the  money,  where  did  he 
go?  A.  He  came  up  the  steps,  and  I  handed 
him  the  money.  Q.  How  near  were  you  sit- 
ting to  the  steps?  A.  He  could  liave  put  his 
hand  over  the  balustrade  and  touched  me  if 
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he  bad  trfed.  Q.  How  near  was  he  to  you? 
A.  In  two  feet  Q.  When  he  took  the  money, 
did  he  come  around  there  in  front  ol  the 
steps?  A.  No,  sir;  when  I  handed  him  the 
money,  he  backed  right  in  the  shade  of  the 
steps.  Q.  How  near  was  he  to  you  then? 
A.  In  about  two  feet  of  me.  He  could  have 
very  easily  put  his  hand  over  the  balustrade. 
He  made  no  attempt  to  put  his  hand  on  me, 
though  he  did  not  have  any  good  intention." 

J.  M.  Sullivan,  the  town  marshal,  who  ar- 
rested the  defendant,  testified  as  to  defend- 
ant's statements:  *'Q.  Did  you  make  any 
threats  before  he  made  that  statement?  A. 
No,  sir;  I  assured  him  that  he  would  not  be 
hurt  We  told  him  we  were  there  to  pro- 
tect him,  and  he  came  out  and  told  us  his 
intention  was  to  go  there  and  have  inter- 
course with  Mrs.  James.  He  said  afterwards 
that  another  fellow  was  with  him  that  same 
afternoon  or  night  Q.  Did  he  say  who  that 
was?  A.  Yes,  sir;  he  said  his  name  was 
Ham  Sanders.  We  found  out  afterwards 
that  that  was  false." 

Magistrate  Dovvling  testified  as  follows  on 
the  same  subject:  "Q.  Did  he  make  any 
statement  in  your  presence?  A.  Yes,  sir.  Q. 
What  was  that?  A.  He  stated  to  myself  and 
Sullivan  together  that  he  and  another  negro 
had  had  some  talk  that  afternoon  before  the 
occurrence,  and  they  had  agreed  together  to 
do  what  he  did.  At  first  he  said  he  made 
up  his  mind  to  go  around  there,  and  did  go 
there,  and  told  Mrs.  James  he  wanted  her 
to  do  a  favor  for  him,  and  she  asked  him 
what  kind  of  a  favor,  and  he  told  us  that  he 
told  her  to  go  to  bed  with  him.  Q»  Did  he 
say  what  was  his  intention?  A.  His  inten- 
tions were  to  go  to  bed  with  her." 

[1]  The  evidence  of  an  intent  to  commit  a 
rape  was  the  approach  to  Mrs.  James  under 
false  pretense,  the  inquiry  whether  her  hus- 
band was  at  home,  and  the  improbability 
that  even  the  madness  of  lust  could  have 
led  the  defendant,  a  negro,  to  expect  to  ac- 
complish his  purpose  without  violence.  On 
the  issue  of  intent,  therefore,  defendant's 
counsel  very  properly  conceded  that  there 
was  evidence  for  the  consideration  of  the 
jury. 

[2]  The  demand  or  solicitation  by  a  man 
that  a  woman  should  submit  to  sexual  inter- 
course with  him,  with  the  intention  to  enforce 
his  demand  by  violence,  is  a  heinous  moral 
offense  against  society.  But  the  General  As- 
sembly has  not  seen  fit  to  make  such  a  de- 
mand with  such  an  intent  a  crime,  unless 
accompanied  by  an  assault  If  there  be  a 
deficiency  in  the  law  in  this  respect,  it  calls 
for  the  exercise  of  the  legislative,  not  the 
judicial,  power  of  the  state. 

The  term  "assault"  is  a  very  ancient  one 
in  our  law,  and  its  meaning  has  been  long 
settled.  The  holding  that  the  acts  of  the 
defendant  constituted  an  assault  was  not  in 
accord  with  the  common  understanding  of 
the  meaning  of  assault,  nor  with  the  law  as 
established  by  the  courts.    Not  only  do  the 


facts  fall  short  of  the  definition  of  assault, 
but  we  do  not  think  a  single  case  can  be 
found  where  a  court  of  last  resort  has  de- 
cided that  similar  evidence  would  support 
a  verdict  of  assault  with  intent  to  ravish. 
The  essence  of  judicial  authority  on  what  is 
necessary  to  constitute  an  assault  Is  thus 
given  in  3  Cyc.  1020:  "An  assault  is  any  at- 
tempt or  offer,  with  force  or  violence,  to  do 
a  corporal  hurt  to  another,  whether  from 
malice  or  wantonness,  with  such  circum- 
stances as  denote,  at  the  time,  an  Intention 
to  do  it  coupled  with  a  present  ability  to 
carry  such  intention  into  effect  •  ♦  • 
Mere  preparation  to  commit  a  violent  injury 
upon  the  person  of  another,  unaccompanied 
by  a  physical  effort  to  do  so,  will  not  con- 
stitute an  assault ;  but  there  must  be  an  at- 
tempt or  offer,  though  interrupted — ^the  com- 
mencement of  an  act  which,  if  not  prevented, 
would  produce  a  battery.  •  ♦  ♦  The 
force  or  violence  attempted  or  offered  must 
be  physical,  and  no  words,  of  themselves, 
can  constitute  an  assault"  In  State  v.  Davis 
et  al.,  1  Hill,  46,  assault  is  thus  defined: 
"The  general  rule  is  that  any  attempt  to  do 
violence  to  the  person  of  another,  in  a  rude, 
angry,  or  resentful  manner,  is  an  assault; 
and  raising  a  stick  or  fist,  within  striking 
distance,  pointing  a  gun  within  the  distance 
It  will  carry,  spitting  in  one's  face,  and  the 
like,  are  the  instances  usually  put  by  way  of 
Illustration." 

The  case  of  State  ▼.  Sims,  3  Strob.  137, 
is  relied  on  to  sustain  this  conviction;  but 
it  strikingly  illuf^trates  the  difference  be- 
tween the  attempt  or  offer, to  do  violence  to 
another  necessary  to  constitute  an  assault 
and  the  absence  of  such  attempt  or  offer  in 
this  case.  In  that  case  the  defendant  and 
the  prosecutor  had  a  violent  quarrel  in  the 
morning.  Later  in  the  day  the  defendant 
**tumed  his  horse  across  the  path  before 
the  prosecutor,  and  then  shook  his  hickory 
over  his  head,  in  striking  distance.  He 
rode  his  horse  twice  very  near  to  the  prose- 
cutor. The  third  time  he  rode  nearly  upon 
him.  The  prosecutor  said,  *Don't  ride  upon 
me,*  and,  thereupon  struck  the  horse  with 
his  Jacob  staff  on  the  neck.  The  horse  fell 
on  his  haunches.  The  defendant  jumped 
down  and  picked  up  a  junk,  but  dropped  it 
without  attempting  to  throw."  On  these 
facts  the  following  instruction  was  sus- 
tained: '*The  jury  were  told,  if  the  defend- 
ant rode  his  horse  so  near  to  the  prosecutor 
as  to  endanger  his  person  and  create  a  be- 
lief in  his  mind  that  it  was  his  intention  to 
ride  upon  him,  it  would  be  an  assault;  so 
too,  If  he  shook  his  hickory  over  his  head, 
indicating  an  intention  to  strike,  and  within 
striking  distance,  it  would  be  an  assault" 
In  State  v.  Johnson,  84  S.  C.  45,  65  S.  E. 
1023,  the  conviction  was  for  assault  and 
hatterv  with  intent  to  ravish.  The  proof 
was  that  the  defendant  actually  laid  his 
hands  on  a  young  white  woman,  who  was  a 
teacher,  and  the  sole  question  decided  was 


704 


75  SOUTHEASTERN  RBPORTEB 


(8.  a 


that  the  drcumstances  warranted  the  Infer- 
euce  that  the  tou<diing  of  the  white  woman's 
person  by  the  negro  was  an  overt  act  done 
In  the  prosecution  of  an  intention  to  commit 
rape.  The  case  is  no  authority  for  the  prop- 
osition that  a  solicitation  with  an  intent  to 
force  compliance,  but  without  any  demon- 
stration or  menace,  of  any  kind,  constitutes 
an  assault. 

The  case  of  Jackson  y.  State,  01  Oa.  822, 
18  S.  E.  132,  44  Am.  St  Rep.  25,  also  relied 
on  to  support  this  conviction,  was  entirely 
different  in  facts.  There  the  defendant,  a 
negro,  made  the  most  violent  demonstration 
and  assumed  the  most  threatening  attitude 
possible  for  a  man  to  assume  towards  a 
womiin,  when  he  went  at  night  into  the  room 
of  a  white  girl  and  got  into  the  bed  with 
her.  Likewise  in  State  v.  Shoyer,  104  Mo. 
441.  16  S.  W.  286,  24  Am.  St  Rep.  344,  the 
defendant  had  not  only  got  into  the  bed  of 
the  sleeping  woman,  but,  when  detected, 
was  in  the  act  of  moving  upon  her  to  com- 
mit the  rape.  In  Gaskln  v.  State,  105  Ga. 
631,  31  S.  E.  740,  the  court  held  there  was 
no  evidence  of  assault,  although  the  facts 
were  far  stronger  against  the  defendant 
than  they  are  in  this  case.  Among  other 
authorities  showing  that  the  evidence  does 
not  sustain  the  charge,  we  cite  Hairston  v. 
Ck>nunonwealth,  97  Va.  754,  32  S.  B.  797, 
Carter  v.  State,  44  Tex.  Cr.  R.  312,  70  S.  W. 
971,  and  Clark  v.  State,  56  Fla.  46,  47  South. 
481.  We  are  not  bound  by  these  decisions, 
but  a  perusal  of  them  will  show  how  far 
outside  of  established  law  is  the  holding  that 
the  acts  of  the  defendant  in  this  case  in  any 
view  constitute  an  assault  with  intent  to 
ravish. 

If  A.  goes  to  the  house  of  B.  with  the  inten- 
tion to  beat  him,  and  on  arrival  expresses 
that  intention  to  B.,  but  makes  no  effort  to  ex- 
ecute his  purpose,  but,  on  the  contrary,  runs 
away  when  B.  makes  a  hostile  demonstra- 
tion, it  would  not  be  contended  for  a  moment 
that  A.  was  guilty  of  an  assault  So,  in  this 
case,  whatever  may  have  been  the  purpose 
of  the  defendant,  he  made  no  effort  to  carry 
it  out,  but  took  to  his  heels  at  the  prospect 
of  resistance.  To  hold  that  the  acts  of  the 
accused  in  this  case  constituted  an  assault 
with  intent  to  ravish  would  be  to  give  a  new 
meaning  to  the  crime  of  assault,  and  thus 
by  judicial  legislation  create  a  new  crime — 
and  that  too,  when  the  punishment  may  be 
death.  If  there  be  need  for  such  a  change 
in  the  law,  it  is  the  concern  of  the  General 
Assembly. 

For  these  reasons,  I  think  the  judgment  of 
the  circuit  court  should  be  reversed. 

HTDRICK  and  WATTS,  JJ.,  concur. 

ERASER,  J.  This  appeal  is  from  a  con- 
viction for  assault  with  intent  to  ravish. 
The  appeal  here  is  on  the  ground  that  there 
Is  no  evldaice  of  an  assault    The  facts  are 


undisputed,  and  are  as  follows:  The  "prose- 
cutrix" was  sitting  alone  on  her  piazza  aft- 
er dark,  when  a  man  (the  appellant  ap- 
proached the  house,  and,  upon  being  asked 
his  mission,  said  that  he  had  he&i  sent  by 
the  washerwoman  of  the  **pi^osecntrix"  to 
ask  for  a  loan  of  50  cents.  The  man  gave 
the  wrong  name.  By  reason  of  the  false 
statement  he  was  allowed  to  approach  to 
within  two  feet  of  the  prosecutrix,  -and  near 
enough  to  take  the  money  from  her.  He 
made  no  attempt  to  take  hold  of  her  but  ap- 
proached near  enough  to  do  so.  The  appel- 
lant asked  her  If  her  husband  was  at  home, 
and,  being  informed  that  he  was  not  asked 
her  to  go  to  her  room  with  him,  thereby  so- 
liciting carnal  intercourse.  The  prosecutrix 
said,  "Wait  a  minute."  She  then  slipped 
into  the  hall,  got  the  pistol,  and  fired  out  at 
him  three  times.  The  defendant  then  ran 
away. 

The  appellant  claims  that,  inasmuch  as 
he  had  not  reached  the  stage  at  which  he 
was  to  lay  hands  upon  her,  there  was  no 
assault  There  was  evidence  (Introduced 
without  objection)  that  the  prisoner  con- 
fessed that  he  went  to  the  house  of  the  pros- 
ecutrix with  intent  to  have  carnal  inter- 
course with  her.  The  jury  saw  the  appel- 
lant They  saw  the  prosecutrix.  It  was 
their  province  to  say  whether  the  appellant 
had  any  reasonable  expectation  that  he  could 
obtain  the  consent  of  the  prosecutrix.  If 
the  appellant  intended  to  have  intercourse, 
and  had  no  reasonable  expectation  that  he 
could  secure  her  consent  then  the  jury  had 
the  evi'dence  from  which  they  could  infer 
that  the  appellant  was  there  in  pursuance 
of  his  purpose  to  use  force ;  i.  e.,  to  commit 
rape.  The  intent  is  not  a  <^rime,  and  unless 
there  was  an  assault  there  was  no  crime. 

Appellant  relies  upon  the  following  au- 
thority: Bishop  on  Criminal  Law,  23,  says: 
"Assault  is  an  unlawful,  physical  force,  part- 
ly or  fully  put  in  motion,  creating  a  reason- 
able apprehension  of  immediate  physical  in- 
jury to  a  human  being,  as  raising  a  cane  to 
strike  him,  pointing  in  a  threatening  man- 
ner a  loaded  gun  at  him,  and  the  like.*'  The 
coming  within  reach  of  the  prosecutrix  with 
intent  to  carry  out  his  purpose,  together  with 
his  words  showing  his  intent  is  the  unlaw- 
ful physical  force,  partly  put  in  motion, 
which  created  a  reasonable  apprehension  of 
immediate  physical  injury,  and  is  evidence 
sufficient  to  sustain  a  verdict  of  guilty.  This 
case  is  a  very  much  stronger  case  than  State 
V.  Johnson,  84  S.  a  45,  65  S.  B.  1023.  In 
that  case  the  placing  of  the  hands  upon  the 
shoulders  of  the  victim  was  no  part  of  the 
final  struggle,  and  the  intent  was  only  an  in- 
ference from  that  fact  Here  the  intent  is 
not  an  issue,  and  the  appellant  had  proceed- 
ed as  far  by  overt  act  as  the  prompt  and  ef- 
fective resistance  of  the  prosecutrix  allowed. 
Jackson  v.  State,  91  Ga.  322,  18  S.  E.  132, 
44  Am.  St  R^.  2&     "Wh^  a  man,  under 
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the  incitement  of  Inst  and  with  the  intention 
of  gratifying  it  by  force,  enter  the  bedroom 
of  a  Tirtuous  woman  at  a  late  hour  in  the 
night,  and  gets  upon  the  bed  in  which  she 
is  sleeping,  within  reach  of  her  person,  for 
the  purpose  of  ravishing  her,  he  commits  an 
assault  upon  her,  although  he  may  not  ac- 
tually touch  her,  being  prevented  from  doing 
so  by  her  outcry  and  by  the  Intervention  of 
an  occupant  of  the  adjoining  room."  State 
V.  Shroyer,  104  Mo.  441, 16  S.  W.  286,  24  Am. 
St  Rep.  344.  "It  was  not  necessary,  in  or- 
der to  constitute  an  assault,  that  actual  vio- 
lence should  have  been  used.  To  sustain 
such  an  indictiiu'ut  [assault  with  intent  to 
commit  rapel  it  is  not  even  necessary  that 
the  person  of  the  one  upon  whom  the  at^ 
tempt  is  intended  should  be  touched.  If  the 
intent,  with  the  present  means  of  carrying 
it  into  effect,  exists,  and  preparations  there- 
for have  been  made,  the  assault  is  com- 
plete." State  V.  Sims,  3  Strob.  137.  '^To  ride 
a  horse  so  near  one  as  to  endang^  Ms  per- 
son and  create  a  belief  in  hU  mind  that  it 
was  the  intention  of  the  rider  to  ride  over 
him  would  be  an  assault  His  honor  said 
to  the  Jury  that  he  did  not  think  the  de- 
fendant intended  to  either  ride  upon  the  pros- 
ecutor or  to  strike  him,  yet  he  thought,  if 
his  action  and  conduct  was  such  as  to  create 
the  belief  in  the  mind  of  the  prosecutor  that 
he  intended  to  ride  upon  or  strike  him,  he 
would  be  guilty  of  an  assault"  This  convic- 
tion was  sustained.  Wharton,  Grim.  Law, 
1166.  When  the  prisoner  decoyed  a  female 
child  into  a  building  for  the  purpose  of  rav- 
ishing her,  and  was  there  detected  while 
standing  within  a  few  feet  of  her  in  a  state 
of  Indecent  exposure,  it  was  held  that,  al- 
though there  was  no  evidence  of  his  having 
actually  touched  her,  he  was  properly  con- 
victed of  an  assault  with  Intent  to  ravish. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

OARY,  0.  J.,  concurs. 


(92  8.  C.  342) 

WILLIAMS  V.  JONES  et  al. 

(Supreme  Court  of  South  Carolina.     Aug.  26, 

1912.) 

Watexs    and    Water    Courses    (t    75*)  — 

Temposabt  Injunction. 

An  order  temporarily  enjoining  defendant 
receivers  from  polluting  a  stream  in  mining  op- 
erations, as  against  their  objections  that  plain- 
tiff did  not  obtain  leave  to  sue  them,  that  the 
matters  to  be  litigated  were  res  adjudicata,  that 
the  relief  could  be  obtained  in  another  action 
pending,  affirmed  by  divided  court, 

[M.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  66;  Dec.  Dig.  I 
75.*] 

Hydrick  and  Woods,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County;   Geo.  W.  Gage,  ^ Judge. 
*To  be  officially  reported.' 
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Action  by  Emma  B.  Williams  against 
Charles  D.  Jones  and  another  as  receivers  of 
the  Halle  Gold  Mining  Company.  From  a 
preliminary  Injunction,  defendants  appeal. 
Affirmed. 

See,  also,  88  S.  C.  622,  71  S.  B.  26. 

The  following  Is  substantially  the  case  on 
appeal  ; 

Exhibit  D. 

"The  amended  complaint  pursuant  to  order 
of  court  dated  July  22,  1907,  of  the  plaintiff 
herein,  would  respectfully  show  to  this 
court: 

"(1)  That  the  Halle  Gold  Mining  Company 
now  is,  and  was  at  the  time  hereinafter  stat- 
ed, a  corporation  created  and  existing  under 
the  laws  of  the  state  of  New  Yorlc.  That  It 
is  entitled  to  sue  and  be  sued  in  the  courts 
of  South  Carolina.  That  it  has  real  estate 
situated  in  the  said  state  and  county.  That 
it  conducts  its  business  in  Lancaster  and 
Kershaw  counties.  In  said  state,  with  resi- 
dent agents  in  each  of  said  counties. 

"(2)  That  the  plaintiff  Is  in  possession  of, 
and  owner  in  fee  simple  of,  the  tract  of  land 
containing  400  or  450  acres  of  land,  situated 
in  Lancaster  and  Kershaw  counties,  said 
land  situated  on  Little  Lynches  creelc,  lying 
on  the  north  side  thereof,  and  bounded  on 
the  south  by  Will  Holden,  S.  L.  Gardner,  and 
others,  north  by  the  Mine  branch  and  lands 
of  Thurlow  Blackmon.  Said  land  is  also  ad- 
jacent to  the  land  of  Frank  Hough  and  oth- 
ers. 

"(3)  That  a  considerable  portion  of  said 
tract  of  land  consisted  of  bottom  lands  along- 
side of  said  Little  Lynches  creek,  and  said 
Halle  Gold  Mine  branch,  subject  to  the  over- 
flow of  the  waters  thereof,  which  were  ben- 
eficial and  fertilizing  thereto  until  corrupted 
and  ruined  and  tainted  by  the  defendant,  as 
hereinafter  stated. 

"(4)  That  the  defendant,  through  its  agents 
and  servants,  now  is,  and  has  been  for  a 
number  of  years  engaged  in  the  digging  and 
mining  of  gold  ore  in  Lancaster  county,  said 
state,  and  extracting  gold  therefrom  by  vari- 
ous methods,  devices,  and  processes,  In  which 
large  quantities  of  water  and  chemicals,  con- 
sisting of  deleterious  substances,  the  exact 
nature  and  composition  of  which  are  un- 
known to  the  plaintiff,  are  used  and  em- 
ployed. 

**(6)  That  the  pulverized  tailings,  debris, 
and  refuse  matter  resulting  in  great  quanti- 
ties from  defendant's  operations  at  said  lo- 
cality, charged  with  mineral  or  chemical 
properties,  corruptive  odors,  and  destructive 
of  the  fertility  of  the  soil  when  deposited  and 
exposed,  have  been  and  are  being  continual- 
ly and  constantly  by  the  defendant's  agents 
and  servants  discharged  into  the  tributary 
waters  of  Little  Lynches  creek  and  in  the 
Mine  branch  by  said  defendant,  knowing  that 
the  same  must  pass  In  the  flow  and  over- 


•For  other  cades  see  same  topic  and  MCtlon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
75  S.B.— 45 
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flow  of  said  branch  and  said  creek  upon  the 
bottom  lands  and  other  lands  of  this  plain- 
tiff included  in  the  aforesaid  tract  of  land, 
to  plaintifTs  irreparable  damage. 

"(6)  That  the  waters  of  the  said  branch 
and  the  waters  of  Little  Lynches  creek,  filled 
with  and  polluted  by  the  aforesaid  deleteri- 
ous substances,  have  overflowed  the  once  fer- 
tile bottom  fields  of  plaintiff,  included  in  the 
boundaries  of  the  aforesaid  tract  of  lands, 
and  the  said  deleterious,  destructive  chemi- 
cal substance  or  unknown  materials  have 
been  deposited,  and  are  being  deposited,  on 
plaintiff's  said  lands,  and  such  deposits,  to- 
gether with  the  waters  tainted  with  the  said 
chemical  substances  aforesaid,  have  proven 
destructive  to  about  30  acres  of  the  plain- 
tiff's bottom  lands  and  fields,  and  are  fast 
encroaching  upon  the  remainder,  so  that  a 
great  part  of  said  lands  have  become  unpro- 
ductive, the  fertility  thereof  totally  destroy- 
ed, to  such  an  extent  that  no  vegetation  will 
grow  on  same.  The  said  chemicals  or  sub- 
stances destroyed  the  trees  and  other  vegeta- 
tion of  said  lands  included  in  the  aforesaid 
tract,  and  no  corn,  wheat,  oats,  or  other 
crops  can  be  produced  thereon,  and  plaintiff's 
other  lands  in  said  tract  are  fast  failing  with 
each  recurring  freshet  or  swell  in  said 
branch  or  creek. 

"(7)  That  about  80  acres  of  said  lands,  bot- 
tom lands,  have  been  ruined  by  said  defend- 
ant in  the  manner  and  way  aforesaid  in  so 
far  as  the  purposes  of  agriculture  are  con- 
cerned, and  the  value  of  much  more  land  in- 
cluded in  the  aforesaid  tract  of  land  has 
been  partially  impaired  or  destroyed  by  rea- 
son of  the  same  cause,  and  plaintiff  has  been 
deprived  of  the  use  of  30  acres  above  de- 
scribed for  the  last  six  years  or  more.  That 
the  plaintiff,  by  reason  of  the  aforesaid  acts 
of  the  defendant,  its  servants  and  agents, 
has  been  damaged  $1,500. 

"(8)  That  the  plaintiff,  by  reason  of  the 
aforesaid  acts  of  the  defendant,  by  which  a 
nuisance  has  been  created  to  the  land,  habi- 
tation, privilege,  rights,  and  easements  of  the 
plaintiff  to  plaintiff's  damages  aforesaid,  and 
hereinafter  stated,  and  the  plantiff's  damages 
are  constantly  increasing  by  the  continuous 
nature  of  the  said  acts  of  the  defendant,  and 
the  results  of  the  same,  and  the  defendant 
is  going  to  continue  the  said  acts  and  in- 
juries, whereby  the  detriment  of  the  plaintiff 
will  be  greatly  aggravated  and  increased. 
That  the  plaintiff's  damages  are  irreparable, 
her  property  is  being  destroyed  and  ruined, 
its  value  reduced  and  impaired,  and  the  en- 
croachments upon  the  plaintiff's  rights  are 
continuous  and  increasing. 

"(9)  That  the  plaintiff  is  advised  and  be- 
lieves that  her  legal  remedies  against  the  de- 
fendant, its  agents  and  servants,  are  wholly 
inadequate  to  compensate  her  for  the  serious 
and  great  injuries  she  has  suffered,  and  con- 
tinues to  suffer,  from  the  acts  of  the  defend- 
ant, its  agents,  and  servants,  and  that  this 


court  only  can  afford  bter  the  protection  need- 
ed by  the  exercise  of  the  Injunction  or  the 
restraining  power. 

"Wherefore  the  plaintiff  demands  Judg- 
ment for  $1,500.  <2)  The  defendant,  its 
agents  and  servants,  be  restrained  and  en- 
Joined  from  further  letting  loose  or  empty- 
ing the  water,  substances,  tailing,  debris, 
chemical,  and  detritus  matters  from  its  min- 
ing works  or  plant  into  said  branch  or  Lit- 
tle Lynches  creek,  so  that  said  water  may 
be  ftee  from  same,  and  liave  only  the  flow 
of  water  therein  which  naturally  belongs 
thereto,  and  that  said  defendant  be  further 
enjoined  and  restrained  from  committLug  any 
acts  whereby  the  plaintiffs  rights  may  be 
impaired  or  otherwise  interfered  with  by  the 
means  and  acts  aforesaid*  (3)  For  such  oth- 
er and  further  relief  as  may  be  meet  and 
Just    (4)  And  for  the  costs  of  this  action. 

Exhibit  B  (Defendant's  Answer). 

'The  defendant  the  HaUe  Oold  Mining 
Company,  answering  the  amended  complaint 
herein,  alleges: 

*'For  a  first  defense: 

'^Admits  paragraph  1  of  said  complaint; 
denies  each  and  every  allegation  in  said  com> 
plaint  contained,  except  in  so  far  as  the 
same  be  herein  expressly  admitted,  and  spe- 
cifically denies,  upon  information  and  belief, 
the  title  of  the  plaintiff  to  the  lands  describ- 
ed in  the  complaint,  and  denies  that  there  la 
as  much  of  the  land  described  in  the  com- 
plaint affected  by  the  tailings  from  the  mill, 
as  is  alleged  in  the  complaint 

"For  a  second  defense: 

"That  the  defendant  was  not  guilty  of  the 
grievances  alleged  In  the  complaint  at  any 
time  within  six  years  before  the  commence- 
ment of  this  action. 

"For  a  third  defense : 

"That  the  defendant  is  seised  and  possess- 
ed of  a  tract  of  land  situated  in  the  county 
of  Lancaster,  in  said  state,  whereon  it  car- 
ries on  its  gold-mining  operations.  That 
through  this  tract  of  land  fiows  a  small 
branch  or  stream  of  water,  a  tributary  of 
Little  Lynches  creek.  That  into  this  branch, 
commonly  called  the  Mine  branch,  on  the 
premises  of  the  defendant  the  defendant  and 
those  from  whom  it  derived  title  to  said  prem- 
ises and  mine  have  discharged  the  pulverized 
tailings,  debris,  and  other  waste  material  re- 
sulting from  the  operation  of  said  gold  mine 
for  more  than  20  years  before  the  time  of 
the  alleged  grievance.  That  said  branch  has 
been  during  aU  the  time  above  mentioned 
held  and  used  by  this  defendant,  and  those 
from  whom  it  derived  title,  for  the  mining 
purposes  above  mentioned,  claiming  right  and 
title  thereto  adverse  to  the  plaintiff  and  nil 
other  persons  using  and  enjoying  said  branch 
and  its  waters,  for  the  said  purpose  com- 
plained of  by  the  plaintiff  In  this  action,  dur- 
ing the  said  time,  openly,  and  continuously, 
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and  wltbotit  hindrance  or  molestation  from 
the  plaintiff  or  any  other  person. 

"For  a  fourth  defense: 

'That  the  plaintiff  has  a  plain  and  ade- 
quate remedy  at  law,  and  can  be  compensat- 
ed for  any  damage  she  may  have  suffered  by 
the  operations  of  the  defendant,  of  which 
complaint  Is  made  In  this  action,  without  the 
Intenrentlon  of  the  court  of  equity. 

"For  a  fifth  defense : 

"That  the  defendant  has  expended  large 
sums  of  money  erecting  and  maintaining  Its 
mining  plant,  and  that  defendant  gives  em- 
ployment to  a  large  number  of  operatives  at 
remunerative  prices,  and  through  Its  opera- 
tives furnishes  a  market  for  the  products  of 
the  land  of  the  surrounding  country,  and  the 
stoppage  of  said  plant  will  throw  out  of  em- 
ployment a  large  number  of  operatives  skill- 
ed in  that  class  of  work,  and  render  It  neces- 
sary for  them  to  seek  and  obtain,  at  distant 
points,  employment  such  as  Is  suitable  to 
their  experience  and  training:  and  has  In 
various  ways  advanced  the  value  of  property 
in  that  neighborhood  (including  the  property 
of  the  plaintiff)  to  such  an  extent  that  if  its 
operations  were  stopped  by  an  injunction, 
such  as  is  asked  for  herein,  It  would  suffer 
a  great  loss  Itself,  and  entail  a  heavy  loss 
Upon  the  surrounding  country,  and  depreci- 
ate the  property  of  the  entire  commimity  to 
such  an  extent  that  the  injury  and  inconven- 
ience to  the  country  about  the  said  mine 
would  far  exceed  any  damage  which  could 
possibly  be  suffered  by  the  plaintiff.  And  it 
further  says  that,  while  It  was  erecting  its 
plant  and  developing  its  property,  the  plain- 
tiff stood  by,  knowing  the  said  expenditure, 
and  of  the  use  that  would  be  made  of  said 
branch  and  creek*  and  made  no  objection.^ 
and  has  quietly  acquiesced  in  same  for  more 
than  20  years,  and  by  her  laches  she  has  de- 
prived herself  of  the  right  to  Invoke  the  aid 
of  the  court  of  equity  in  restraining  the  de- 
fendant from  operating  its  valuable  plant." 

Exhibit  G  (Order  to  Abate  the  Nuisance). 

'*The  plaintiff  sued  for  $1,5(X),  and  for  in- 
junction. The  complaint  alleges  that  some 
30  acres  of  land  on  a  creek  has  been  render- 
ed unfit  for  cultivation  for  six  years  next 
before  action  brought,  by  reason  of  poisonous 
agencies  let  loose  in  its  mining  operations. 
Compensation  therefor  was  demanded,  and« 
further,  that  defendant  be  restrained  from 
fouling  the  said  stream  of  water  any  more. 
The  jury  rendered  a  verdict  for  $1,200.  Now 
defendant  moves  to  set  same  aside,  and  the 
plaintiff  moves  for  an  injunction.  The  ver- 
dict was  special.  The  defendant  pleads  a 
prescriptive  right  to  foul  the  stream.  On  the 
Issue  the  jury  found  against  the  defendant. 

"I  see  no  ground  to  disturb  %he  verdict,  or 
any  of  the  issues  submitted.  There  is  no 
question  but  the  defendant  has  used  the 
stream  in  Its  mining  operations  for  more 
than  20  years,  but  the  sharp  issue  was  made 


that  within  recent  years,  tiiat  of  the  statu- 
tory period,  the  defendant  installed  what  the 
witnesses  called  a  'chlorinating  process,' 
which  process  is  ruinous  to  vegetable  life. 
On  that  issue  the  jury  found  for  the  plain- 
tiff. The  amount  of  the  verdict  might  well 
be  sustained  by  the  testimony  of  the  wit- 
nesses for  the  defendant  The  matter  that 
has  given  me  more  concern  than  all  else  is 
the  remedy  by  injunction. 

'The  contention  of  the  defendant  is  that 
injunction  would  harm  the  defendant  and  all 
those  interested  as  employ^  of  it,  and  those 
to  supply  it  with  wood  to  run  the  engines, 
etc.,  and  that  such  harm  is  out  of  all  pro- 
portion to  the  damage  Its  operating  may  in- 
flict upon  the  plaintiff's  lands.  Abundant  au- 
thority is  cited  to  that  effect  from  other 
states  than  this.  But  the  case  of  Mason  v. 
Apalache  Mill,  by  our  own  court,  makes 
against  the  contention,  and  It  seems  to  me 
is  conclusive  against  the  contention.  Nor  do 
I  think  the  defendant's  plea  of  laches  has 
been  sustained.  I  do  not  think  the  plaintiff 
has  been  guilty  of  laches  in  asserting  her 
rights. 

"I  am  therefore  of  the  opinion  that  the 
special  verdict  should  stand,  and  that  the 
plaintiff  shall  have  at  the  foot  hereof  an  or- 
der of  Injunction  to  stop  the  nuisance  com- 
plained of,  and  it  is  so  ordered." 

Order  of  Injunction. 

"Ordered  that  you,  Charles  D.  Jones  and 
Leonard  W.  Amerman,  receivers  of  the 
Halle  Gold  Mining  Company,  do  show  cause 
before  me,  at  Caiester,  S.  C.,  on  May  — , 
1910,  at  11  o'clock,  why  you  should  not  be 
perpetually  restrained  and  enjoined,  as  re- 
ceivers of  the  Haile  Gold  Mining  0)mpany, 
from  operating  and  discharging  acidulated 
or  chlorinated  water,  or  other  harmful  sub- 
stances, into  the  waters  of  the  Mine  branch 
and  the  waters  of  Littie  Lynches  creek,  and 
to  effectually  and  perpetually  restrain  and 
enjoin  you,  as  such  receivers,  and  your 
agents  and  servants,  to  continue  the  tres- 
passes and  damages  to  the  plaintiff,  and  to 
abate  the  nuisance  found  to  exist  in  the 
case  of  Emma  E.  Williams,  Plaintiff,  v. 
Halle  Gold  Mining  Company,  Defendant. 
That  in  the  meantime,  and  until  the  further 
order  of  this  court,  you,  the  said  Charles  D. 
Jones  and  Leonard  W.  Amerman,  your  serv- 
ants and  agents  and  representatives,  are 
hereby  restrained  and  enjoined  from  empty- 
ing from  the  chlorination  system,  plant,  or 
process  chlorinated  water  or  discharges  into 
the  waters  of  said  branch  and  creek,  \^ere- 
by  the  waters  thereof  may  become  polluted 
and  rendered  unfit  for  cattie  to  drink,  or  be 
in  any  way  liable  to  damage  or  injury  to 
the  property  and  rights  of  this  plaintiff. 
The  question  whether  the  said  receivers, 
their  servants,  and  agents  have  a  right  to 
discharge  into  the  said  streams  the  tailing, 
not  at  all  affected  by  the  said  chlorinating' 
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process,  1b  a  matter  not  herein  determined, 
but  Is  left  open. 

"But  the  court  does  effectually  and  ex- 
pressly restrain  and  enjoin  until  the  further 
order  of  this  court  any  system  or  operations 
employed  by  said  receivers,  their  servants  or 
agents,  which  In  any  degree  or  to  any  extent 
does  damage  to  the  lands  of  the  plaintiff,  or 
pollutes  the  water  rights  of  said  plaintiff  or 
property  of  the  plaintiff,  and  the  said  re- 
ceivers are  forbidden  from  emptying  any 
chemicals  or  substances  Into  said  waters, 
whereby  the  same  may  In  any  way  corrupt 
or  pullute  the  said  waters. 

''Ordered,  further,  that  a  copy  of  this  or- 
der, after  being  certified  to  by  the  clerk  of 
this  court,  be  served  upon  said  receivers,  or 
any  one  of  them." 

Order. 

"On  May  4,  1910,  one  of  the  defendants 
called  It  to  my  attention  that  the  order  of 
80th  April  Is  broader  In  Its  terms  than  that 
of  22d  December,  1908.  The  last-named  or- 
der enjoined  the  letting  loose  on  the  lands 
of  debris  poisoned  by  the  chlorlnatlon  pro- 
ces&  The  first  order  enjoins  (temporarily) 
the  letting  loose  of,  not  only  that  character 
of  d6brls,  but  of  'other  harmful  substances,' 
and  'any  system  or  operations  which,  to  any 
extent,  does  damage  to  the  land  or  pollutes 
the  water.'  It  Is  true  this  is  a  new  action, 
and  puts  In  Issue  matters  not  before  deter- 
mined In  the  first  suit  But  the  temporary 
order  (of  April  30th)  ought  to  be  modified, 
or  security  ought  to  be  required  of  the  plain- 
tiff pending  .the  hearing.  I  am  more  fully 
of  this  opinion  since  the  hearing  fixed  for 
the  7th  day  of  May  must  now  be  postponed 
at  the  request  of  Mr.  Blakeney,  through  Mr. 
Foster,  evidenced  by  a  letter  of  the  latter  to 
me.  The  order  of  the  30th  April,  In  enjoin- 
ing the  letting  loose  of  other  harmful  sub- 
stances, and  any  system  or  operation  which 
to  any  extent  does  damage  to  the  land  or 
pollutes  the  water  is  too  indefinite;  and  It 
lays  a  burden  on  the  defendants  which  is 
uncertain,  yet  it  Is  therefore  ordered  that 
pending  the  hearing  those  words  be  elim- 
inated from  the  order.  Ordered,  further, 
that  the  hearing  be  had  at  Chester,  on  Mon- 
day, the  16th  May,  1910,  at  10  o'clock  a.  m." 

Order. 

"This  is  an  action  to  enjoin  a  nuisance. 
The  nuisance  alleged  Is  the  letting  loose  by 
defendants  into  a  stream  which  traverses 
the  plaintiff's  lands  of  acidulated  water, 
chlorinated  water,  or  any  other  deleterious 
-substance  or  chemicals  from  the  defendant's 
mining  operations  thereabout  Just  now  the 
motion  Is  for  a  temporary  order  of  Injunc- 
tion of  the  nuisance  to  stand  until  the  Issues 
shall  have  been  tried. 

"I  heard  the  motion  Just  on  the  eve  of 
my  departure  for  the  Twelfth  circuit,  and 
I   have  Just  returned   therefrom.     In  the 


meantime  I  am  advised  that  Judge  Prince 
has  made  the  final  order  of  injunction  au- 
thorized by  the  circuit  court  in  the  action 
entitled  Emma  E.  WUllamg  ▼.  Halle  Grold 
Mining  Company.  The  answer  is  not  in,  but 
the  defendants  have  made  return  to  a  rule 
signed  by  me  on  the  30th  April.  The  third 
paragraph  of  the  return  alleges  what  is  now 
irrelevant  matter,  for  since  the  return  was 
made  Judge  Prince  has  handed  down  an  or- 
der. 


itr 


The  first  and  fourth  grounds  of  the  re- 
turn must  be  overruled;  for  leave  was 
granted  the  plaintiff  to  sue,  and  this  la  not 
a  motion  for  permanent  injunction. 

"The  second  paragraph  of  the  return  is  of 
a  more  serious  character.  Therein  it  is  al- 
leged that  the  wrongs  detailed  in  the  com- 
plaint herein  were  pleaded,  or  ought  to  have 
been  pleaded,  in  the  cause  entitled  Williams 
V.  Halle  Gold  Mining  Company;  and  that 
such  wrongs  were,  therefore,  settled  by  the 
Judgment  in  that  cause.  It  is  not  worth 
while  now  to  further  refer  to  such  wrongs 
and  such  injuries  as  may  result  from  the 
chlorlnatlon  proces&  That  process  has  been 
found  to  be  hurtful,  and  its  practice  en- 
joined. 

"But  the  complaint  herein  sets  out  other 
ways  than  those  which  result  from  the  chlo- 
rlnatlon process.  I  have  no  dear  conc^tion 
of  them,  because  the  whole  subject  la  one 
about  which  I  have  a  meager  knowledge^  to 
wit,  the  mining  for  gold.  But  the  defend- 
ant's return,  in  effect,  sets  up  res  adjudi- 
cata.  If  that  plea  should  be  sustained  now, 
ic  would  be  equivalent  to  finally  determin- 
ing the  action  now  on  a  motion.  That  ought 
not  to  be  done,  and  cannot  be  done.  I  have 
such  serious  doubts,  however,  about  the 
plaintiff's  right  to  maintain  this  action,  that 
I  have  concluded  to  grant  the  temporary  in- 
junction only  upon  the  execution  ty  the 
plaintiff  to  the  defendants  of  a  bond  for 
$5,000,  conditioned  to  save  the  defendants 
harmless  in  the  event  of  a  failure  of  the 
plaintiff's  action. 

"It  is  therefore  ordered  that  upon  the  ex- 
ecution and  delivery  of  such  a  bond  to  the 
clerk  of  this  court  then  the  defendants  are 
restrained  from  casting  upon  the  plaintiff's 
lands  any  sulphides,  tailings,  adds,  or  chem- 
icals which  may  be  hurtful  to  lands  or  to 
vegetation.  It  is  further  ordered  that  the 
bond  shall  be  signed  by  one  or  more  sureties 
to  be  approved  by  the  clerk  of  this  court 
It  is  further  ordered  that  the  plaintiff  may 
move  to  decrease  the  bond,  or  the  defend- 
ants may  move  to  increase  It*' 

Rule  to  Show  Cause. 

"The  respondent  C.  D.  Jones,  as  one  of  the 
receivers  of  the  Halle  Gold  Mining  Company, 
defendant  herein,  in  return  to  the  rule  to 
show  cause  herein  issued  by  Hon.  Geo.  W. 
Gage,  dated  April  30,  1910,  why  the  Injunc- 
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tion    prayed    for   In   tbe   complaint   herein 
Bhould  not  be  granted  for  cause,  shows: 

''(1)  That  it  does  not  appear  in  the  com- 
plaint herein,  or  any  exhibits  attached  there- 
to, upon  which  the  rule  herein  was  obtained 
that  leave  or  permission  to  commence  and 
maintain  this  suit  was  granted  by  the  court 
haying  jurisdiction  and  authority  to  grant 
the  same. 

*'(2)  That  it  appears  fully  from  the  com- 
plaint herein,  and  tlie  exhibits  thereto  at- 
tached, that  all  the  matters  of  fact  and 
law  alleged  by  the  plaintiff  for  a  cause  of 
action  herein  against  these  defendants,  and 
all  of  the  plaintiff's  rights  and  remedies,  in 
respect  to  the  matters  alleged  herein,  have 
been  fully  adjudicated  and  determined  in  a 
previous  action  entitled  Emma  E.  Williams 
V.  Haile  Gold  Mining  Company,  the  pleading 
and  final  Judgment  wherein  are  made  a  part 
of  the  complaint  in  this  action,  from  which  it 
fully  appears  that  the  parties  defendants 
herein  are  in  privity  with  the  defendant  in 
said  previous  action,  as  is  recognized  and  al- 
leged in  paragraph  9  of  the  complaint  herein. 
That  the  right  of  the  plaintiff  herein  to  in- 
junction in  respect  to  the  matters  complain- 
ed of  and  the  scope  of  such  Injunction  hav- 
ing been  already  defined  and  established  by 
decree  of  the  circuit  and  Supreme  Courts,  as 
against  the  Haile  Gold  Mining  Company,  and 
these  defendants  In  privity  therewith,  the 
plaintiff  has  a  clear  and  adequate  remedy 
for  the  grievances  complained  of  by  enforce- 
ment of  said  decree  through  the  adminis- 
trative forms  of  the  court,  and  therefore 
cannot  maintain  this  action. 

"(3)  That  there  is  now  pending  before  his 
honor,  Judge  G.  E.  Prince,  an  application 
presented  to  him  on  behalf  of  the  plaintiff 
while  presiding  in  the  Fifth  circuit  at  Cam- 
den, S.  C,  on  the  18th  day  of  March,  1910, 
for  an  order  of  injunction  enforcing  the  de- 
cree in  the  case  of  Emma  E.  Williams  v. 
Haile  Gold  Mining  Company,  copy  of  which 
proposed  order  is  hereto  attached  and  mark- 
ed 'Exhibit  A,'  and  made  a  part  of  this  re- 
turn. That  at  the  hearing  of  said  applica- 
tion for  injunction  counsel  were  heard  on 
behalf  of  the  plaintiff  and  defendant,  and  his 
honor,  Judge  Prince,  declined  to  grant  the 
said  order  to  the  broad  extent  proposed,  but 
stated  orally  that  he  would  limit  the  scope 
of  such  order  to  restraining  the  discharge 
of  the  debris  from  the  chlorinating  process, 
according  to  his  construction  of  the  decision 
of  the  Supreme  Court,  and  that  he  would  dis- 
pose of  such  application  accordingly.  That 
thereupon  he  marked  the  said  case  Hieard 
March  18,  1910,'  upon  the  calendar,  and,  the 
court  being  about  to  adjourn,  he  directed 
plaintifTs  attorney  to  present  to  him  at  his 
chambers,  in  Columbia,  S.  C,  an  order  for 
injunction  in  the  terms  Indicated  by  him, 
which  order  he  would  sign.  That  no  further 
order  in  the  premises  has  been  made  so  far 
as  this  defendant  is  informed  and  believes. 
That  an  order  for  the  enforcement  of  plain- 


tiff's right  to  injunctive  relief  being  pending 
in  another,  and  the  proper  Jurisdiction,  plain- 
tiff cannot  maintain  this  action  or  this  mo- 
tion. 

''(4)  That  this  court  has  no  jurisdiction  at 
chambers  without  consent  to  grant  a  perma- 
nent injunction  upon  the  merits  before  trial 
of  the  issues  in  this  action." 

Exceptions. 

*The  defendants  appellants,  Charles  D. 
Jones  and  L.  W.  Amerman,  receivers,  hereby 
except  to  the  order  of  his  honor,  Geo.  W. 
Gage,  herein,  dated  June  20,  1910,  upon  the 
following  grounds: 

"(1)  That  his  honor  erred  in  holding  that 
leave -to  sue  was  granted  by  any  court  of 
competent  jurisdiction,  so  far  as  appears  by 
the  complaint,  and  in  holding,  by  implication, 
that  mere  permission  granted  to  plaintiff  'to 
commence  and  maintain  this  suit,  as  she 
may  be  advised,'  without  notice  to  defend- 
ants, in  any  wise  precluded  consideration 
of  the  adequacy  of  these  pleadings  to  support 
a  cause  of  action  or  injunction,  as  it  does  not 
follow  that  the  court  granting  leave  'to  com- 
mence this  suit,'  predetermined  that  any  com- 
plaint the  plaintiff  might  be  advised  to 
frame  would  suffice  to  constitute  a  cause  of 
action,  be  immune  from  any  plea  apparent 
on  its  face,  or  that  it  would  support  an  in- 
junction temporary  or  otherwise. 

"(2)  That  his  honor  erred  in  holding  that 
in  considering  the  rule  and  return  herein  he 
could  not  consider  whether  or  not  the  plea  of 
res  Judicata  was  established  upon  the  face 
of  the  complaint,  and  exhibits  submitted 
therewith;  whereas,  he  should  have  held 
the  same  showed  an  adjudication  upon  the 
very  acts  complained  of  in  another  suit,  to 
which  the  parties  herein  were  privy,  and 
that  a  motion  for  permanent  injunction,  bas- 
ed upon  practically  identical  cause  of  action 
and  allegations,  was  pending  in  such  other 
suit,  and  should  have  consequently  refused 
the  application  for  injunction  in  this  case. 

"(3)  That  his  honor  erred  in  holding  the 
return  irrelevant  In  showing  the  pendency 
of  a  motion  in  another  jurisdiction  for  the 
same  injunction  sought  in  the  present  mo- 
tion, and  in  not  discharging  the  rule  and  re- 
fusing the  motion  after  it  appeared  that  the 
order  of  Judge  Prince  referred  to  had  been 
granted." 

El  D.  Blakeney,  of  Kershaw,  and  T.  J. 
Klrkland,  of  Cfeimden,  for  appellants.  J.  Har- 
ry Foster,  of  Yorkville,  and  M.  L.  Smith,  of 
Camden,  for  respondent 

BITNUM,  A.  A.  J.  This  case  comes  up  to 
this  court  on  appeal  from  an  interlocutory  or 
preliminary  Injunction  issued  by  Judge  Gage 
on  June  20,  1910,  on  the  following  excep- 
tions, viz.: 

"(1)  That  his  honor  erred  in  holding  that 
leave  to  sue  was  granted  by  any  court  of 
competent   jurisdiction,   so   far   as  appears 
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by  the  complaint,  and  in  holding,  by  impli- 
cation, that  mere  permission  granted  to  plain- 
tiff 'to  commence  and  maintain  this  snit, 
as  she  may  be  advised,*  withont  notice  to 
defendant,  in  any  wise  precluded  considera- 
tion of  the  adequacy  of  these  pleadings  to 
support  a  cause  of  action  or  Injunction,  as 
it  does  not  follow  that  the  court  granting 
leave  'to  commence  this  suit,'  predetermined 
that  any  complaint  the  plaintiff  might  be 
advised  to  frame  would  suffice  to  constitute 
a  cause  of  action,  be  immune  from  any  plea 
apparent  on  Its  face,  or  it  would  support  an 
injunction  temporary  or  otherwise. 

"(2)  That  his  honor  erred  in  holding  that 
in  considering  the  rule  and  return  herein 
he  could  not  consider  whether  or  not  the 
plea  of  res  Judicata  was  established  upon  the 
face  of  the  complaint  and  exhibits  submitted 
therewith;  whereas,  he  should  have  held  the 
same  showed  an  adjudication  upon  the  very 
acts  complained  of  in  another  suit,  to  which 
the  parties  herein  were  privy,  and  that  a 
motion  for  permanent  injunction,  based  upon 
practically  identical  cause  of  action  and  alle- 
gations, was  pending  in  such  other  suit,  and 
should  have  consequently  refused  the  applir 
cation  for  injunction  in  this  case. 

*'(3)  That  his  honor  erred  in  holding  the 
return  Irrelevant  in  showing  the  pendency 
of  a  motion  in  another  Jurisdiction  for  the 
same  injunction  sought  in  the  present  mo- 
tion, and  in  not  discharging  the  rule  and  re- 
fusing the  motion  after  it  appeared  that  the 
order  of  Judge  Prince  referred  to  had  been 
granted." 

In  order  that  there  may  be  a  clear  under- 
standing of  the  matters  herein  presented,  the 
"case"  for  appeal  herein,  except  Exhibit  P, 
which  is  the  opinion  of  this  court  reported  in 
86  S.  C.  1,  66  S..  E.  117,  1057,  should  be  in- 
corporated in  the  report  of  this  case. 

We  will  first  consider  the  proposition  urged 
by  the  defendants  in  the  fourth  clause  of 
their  return  to  the  rule  to  show  cause  is- 
sued by  Judge  Gage  on  April  30,  1910,  in 
this  matter,  wherein  the  defendants  took  the 
position  that  Judge  Gage  had  no  Jurisdiction 
at  chambers  without  consent  to  grant  a  per- 
manent injunction  upon  the  merits  before 
trial  of  the  issues  in  this  action.  This  prop^ 
oslt;ion  is  not  included  in  the  exceptions  of 
the  defendants,  but  it  is  proper  for  this 
court  to  consider  it.  It  is  true  that  this  or- 
der required  the  defendants  to  show  canse 
why  they  .  should  not  be  "perpetually  en- 
joined and  restrained,"  eta  But  this  appeal 
cannot  be  sustained  on  the  ground  that  Judge 
Gage  undertook  to  grant  at  chambers  a  per- 
manent injunction  decisive  of  the  case,  for 
the  order  appealed  from  herein  shows  on  Its 
face  that  It  is  not  permanent,  but  only  a 
temporary  injunction  pending  the  hearing  of 
the  cause  on  its  merits,  and  that  the  motion 
therefor  was  so  treated;  Judge  Gage  using 
the  following  language  in  said  order,  viz.: 
"Just  now  the  motion  is  for  a  temporary 
order  of  injunction  of  the  nuisance  to  stand 


until  the  issues  shall  have  been  tried.**  And 
quoting  from  another  part  of  said  order 
wherein  the  Judge  required  the  plaintiff  to 
give  bond  "conditioned  to  save  the  defend- 
ants harmless  in  the  event  of  a  failure  of  the 
plaintiff's  action."  In  addition  to  this,  we 
fail  to  find  any  objection  made  by  the  de- 
fendants on  this  ground  to  the  issuance  by 
Judge  Gage  of  a  temporary  injunction.  The 
order  appealed  from  is  only  a  temporary  in- 
junction until  the  case  is  heard  on  its  merits, 
and  this  is  all  It  purports  to  be. 

All  of  the  other  questions  raised  by  the  de- 
fendants api>ellant8  in  their  said  return  and 
exceptions  are  collateral  issues  or  matters  of 
defense,  involving  the  merits  of  the  case, 
which  Judge  Gage  could  not  consider  except 
in  so  tSLT  as  he  may  have  done  so  in  reaching 
the  conclusion  as  to  whether  the  plaintiff 
was  entitled  to  the  temporary  injimctlon  ap- 
pealed from  herein.  "Where  it  appears  by 
the  complaint  that  the  plaintiff  is  entitled  to 
the  relief  demanded,  and  such  relief,  or  any 
part  thereof,  consists  in  restraining  the  com* 
mission  or  continuance  of  some  act,  the 
commission  or  continuance  of  which,  during 
the  litigation,  would  produce  injury  to  the 
plaintiff,  •  ♦  •  a  temporary  injunction 
may  be  granted  to  restrain  such  act"  Quot- 
ed from  section  240, 2  Code  of  Laws  of  S.  C. 
1902.  The  sole  object  of  this  section  of  the 
Code  is  to  preserve  the  subject  of  controver- 
sy in  its  then  existing  condition,  and,  with- 
out determining  any  question  of  right,  mere- 
ly to  prevent  a  further  perpetration  of 
wrong  or  the  doing  of  any  act  whereby  the 
right  in  controversy  may  be  materially  in- 
jured or  endangered,  until  a  full  and  delib- 
erate investigation  of  the  case  is  afforded  to 
the  party. 

In  passing  upon  an  application  for  an 
interlocutory  or  preliminary  injunction  the 
court  must  satisfy  itself,  not  that  the 
plaintiff  has  certainly  the  right,  but  that 
he  has  a  fair  question  to  raise  as  to  the  ex- 
istence of  such  a  right  It  is  true  that  the 
Court  will  not  Interfere  if  it  thinks  there  is 
no  real  question  between  the  parties;  but, 
seeing  that  there  is  a  substantial  question 
to  be  decided,  It  will  preserve  the  property 
until  ^uch  question  can  be  disposed  of.  The 
complainant  may  be  entitled  to  a  prelimina- 
ry injunction  in  cases  where  his  right  to  the 
relief  sought  may  fail  on  a  hearing  on  the 
merits.    16  Am.  &  E.  Enc  L.  p.  345. 

Under  the  decisions  of  our  court  it  is  not 
proper  for  a  circuit  Judge  to  consider  the 
merits  of  a  case  of  this  kind  at  chambers  on 
a  motion  for  a  temporary  injunction,  except 
in  so  far  as  they  may  enable  him  to  come  to 
a  proper  conclusion  as  to  whether  a  prima 
facie  showing  has  been  made.  When  such 
showing  is  made,  a  temporary  injunction 
will  be  granted  without  regard  to  how  the 
case  may  terminate  on  the  hearing  on  the 
merits.  Our  courts  hold  that  where  the  ac- 
tion is  for  the  sole  purpose  of  an  injunction, 
and  a  temporary  injunction  is  essential  to 
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the  assertion  and  preseryatlon  of  a  legal 
right,  If  established  In  the  complaint,  It 
would  be  error  of  law  to  refuse  a  temporary 
injunction.  Alderman  &  Sons  Go.  v.  WUson, 
09  S.  G.  156,  48  S.  E.  85,  and  cases  therein 
cited.  Ordinarily,  however,  an  interlocutory 
injunction  is  not  a  matter  of  right,  but  of 
grace,  resting  In  the  sound  discretion  of  the 
Judge.  Pelzer  Rodgers  &  Go.  v.  Hughes,  27 
S.  G.  415,  3  S.  E.  781.  And  we  do  not  see 
that  Judge  Gage  committed  any  error  of  law, 
or  abused  his  discretion,  In  granting  the  tem- 
porary injunction  herein  appealed  from. 

For  these  reasons,  the  exceptions  of  the 
defendants  are  overruled  and  the  order  of 
Judge  Gage  herein  appealed  from  sustained. 

GARY,  G.  J.,  concurs. 

HYDRIGK,  J.  (dissenting).  A  short  his- 
tory of  the  litigation  between  the  plaintiff 
and  the  Halle  Gold  Mining  Company  will  be 
necessary  to  a  clear  understanding  of  this 
case. 

On  May  1,  1907,  plaintiff  brought  an  action 
against  the  Halle  Gold  Mining  Gompany  for 
damages  and  injunction,  damages  for  injury 
to  her  land  caused  by  said  defendants  dis- 
charging into  the  streams  which  flow  through 
it  the  tailings  from  its  mining  operations, 
which  polluted  the  waters,  and,  when  thrown 
upon  the  land  in  times  of  freshet,  destroyed 
its  fertility,  and  injunction  to  prevent  the 
continuation  thereof.  The  verdict  of  the 
jury  established  the  fact  that  the  acts  of  the 
defendant  constituted  a  nuisance,  and  plain- 
tiff recovered  a  Judgment  for  damages. 
Thereupon  the  court,  his  honor,  Judge  Gage, 
presiding,  held  that  the  nuisance  established 
consisted  of  discharging  Into  the  streams 
tailings  from  the  company's  mining  opera- 
tions which  had  been  affected  by  the  chlo- 
rinating process  in  extracting  the  gold  from 
them,  and  he  held  that  plaintiff  was  enti- 
tled to  an  injunction  to  stop  the  nuisance  so 
established.  On  appeal  that  judgment  was 
affirmed;  and  the  questions  whether  tailings 
which  had  not  been  subjected  to  the  chlorin- 
ating process  were  or  were  not  injurious  to 
plaintiff's  land,  and  whether  the  company 
had  acquired  a  prescriptive  right  to  dis- 
charge such  tailings  into  the  streams,  were 
left  open.  86  S.  a  Li  On  March  23,  1909, 
while  that  appeal  was  pending  in  this  court, 
the  defendants  in  this  action  were  appointed 
receivers  of  the  Halle  Gk>ld  Mining  Company, 
with  authority  to  carry  on  the  business  of 
the  company.  When  the  case  of  Williams 
V.  Halle  Gold  Mining  Company  went  back  to 
the  circuit  court,  that  court,  his  honor,  Judge 
Prince,  presiding,  on  motion  of  plaintiff's  at- 
tornejrs,  granted  a  permanent  injunction 
which  was  broader  In  its  scope  than  had 
been  indicated  by  the  previous  order  of  Judge 
Gage.  On  appeal  Judge  Prince's  order  was 
modified  80  as  to  make  it  conform  to  the  in- 
junction  which  Judge   Gage  had  held  the 
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plaintiff  entitled  to.    88  S.  C.  522, 71  S.  E.  26. 

After  the  motion  before  Judge  Prince  had 
been  heard,  and  while  he  had  the  matter 
under  advisement,  plaintiff  commenced  this 
action  against  the  receivers.  As  defend- 
ants have  interposed  the  plea  of  res  judicata 
and  the  pendency  of  the  action  above  men- 
tioned as  a  bar  to  this  action,  it  will  be  nec- 
essary to  state  the  substance  of  the  com- 
plaint, in  order  that  the  sufficiency  of  the 
pleas  may  be  determined.  Omitting  formal 
allegations,  the  complaint  recites  the  pro- 
ceedings in  the  former  case,  and  the  plead- 
ings, order  for  injunction,  and  the  opinion 
of  this  court  are  attached  as  exhibits.  Plain- 
tiff further  alleges,  in  substance,  the  insol- 
vency of  the  Halle  Gold  Mining  Company,  the 
inadequacy  of  her  remedy  at  law,  and  irrep- 
arable Injury  resulting  from  the  conduct  of 
the  defendants  in  continuing  to  discharge 
into  the  streams  which  flow  through  her 
land  the  tailings  from  their  mining  opera- 
tions, because  the  same  are  charged  with 
mineral  or  chemical  matters  which  pollute 
the  waters,  so  that  the  cattle  in  her  pasture 
will  not  drink  thereof,  and  destroy  the  fer- 
tility of  the  soil,  when  cast  thereon  by  re- 
curring freshets,  so  that  about  40  acres  of 
her  land  have  been  greatly  injured,  and  the 
injured  boundary  is  rapidly  extending  on 
account  of  the  continuance  of  the  nuisance; 
that,  but  for  the  continued  discharge  of 
acidulated  and  chlorinated  t^^illngs  into  said 
streams,  she  could  and  would  adopt  measures 
for  the  restoration  of  her  lands  lying  there- 
on, and  they  would  soon  be  restored  to  fer- 
tility and  become  valuable,  whereas  they 
are  now  worthless.  The  relief  prayed  for 
is  that  defendants  be  restrained  "from  fur- 
ther letting  loose  or  emptying  Into  the  said 
Mine  branch  or  Little  Lynches  creek  any 
acidulated  water,  chlorinated  water,  or  any 
other  detritus,  substance,  or  chemicals  from 
its  mining  operations  or  plant,  so  that  said 
waters  of  said  streams  may  be  free  from 
said  poisonous  or  harmful  substances,  and 
that  said  waters  may  have  only  the  flow 
which  naturally  belongs  thereto,  and  that 
the  said  receivers,  their  servants  or  agents, 
be  further  enjoined  and  restrained  from 
conmiltting  any  acts  whereby  plaintiff's 
rights  may  be  damaged,  impaired,  or  in- 
jured, or  interfered  with,  by  the  manner 
and  means  herein  set  out" 

Upon  the  verlfled  complaint  Judge  Gage 
issued  a  rule,  returnable  at  chambers,  re- 
quiring defendants  to  show  cause  why  the 
injunction  prayed  for  should  not  be  granted. 
For  cause  defendants  alleged  (1)  that  plain- 
tiff had  not  obtained  leave  of  court  to  sue 
them;  (2)  that  it  appeared  from  the  com- 
plaint and  exhibits  that  the  matters  which 
plaintiff  seeks  to  litigate  are  res  judicata; 
(3)  that  a  motion  was  then  pending  before 
Judge  Prince  in  the  other  case,  in  which 
plaintiff  could  obtain  all  the  relief  to  which 
she  was  entitled;   (4)  that  the  court  had  n< 
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Jnrlsdictloii  to  grant  a  permanent  Injunction  i  cannot   finally   decide   anything   as   to   the 


at  chambers.  His  honor  overruled  the  re- 
turn and  granted  an  order  restraining  de- 
fendants untill  the  hearing  on  the  merits 
"from  casting  upon  the  plaintUTs  lands  any 
sulphides,  tailings,  acids,  or  chemicals  which 
may  be  hurtful  to  lands  or  to  vegetation." 

The  exceptions  assign  error  in  overruling 
the  grounds  of  the  return.  As  the  complaint 
alleges  that  the  suit  was  commenced  by  leave 
and  as  the  injunction  granted  at  chambers 
was  only  temporary,  the  first  and  fourth 
grounds  were  properly  overruled. 

The  controlling  questions  in  the  case  are 
whether  the  matters  sought  to  be  litigated 
in  this  action  are  res  judicata,  and  whether 
the  pendency  of  the  other  action  is  a  bar  to 
this.  These  grounds  required  refusal  of 
plaintiff's  motion.  It  will  be  noticed  that 
plaintiff  does  not  sue  in  this  action  for  dam- 
ages which  have  accrued  since  the  rendition 
of  the  verdict  in  the  other  action.  She  sues 
only  for  injunction.  If  the  tailings  whose 
discharge  into  the  streams  she  seeks  in  this 
action  to  enjoin  were  affected  by  the  chlo- 
rinating process,  the  injunction  which  she 
seeks  has  been  granted  In  the  other  case  and 
the  matter  is  res  judicata.  Hart  v.  Bates, 
17  S.  C.  35.  If  they  are  not  of  that  charac- 
ter, then  the  questions  whether  they  were 
and  are  injurious  to  her  lands  or  not,  and 
whether  the  defendants  have  the  right  by 
prescription  to  discharge  them  into  the 
streams,  were  expressly  left  open  In  the  oth- 
er case,  and  either  party  has  the  right  to 
have  those  Issues  tried  by  a  jury  in  that 
case.  The  defendants  are  privies  In  estate 
with  the  Halle  Gold  Mining  Company,  and 
they  are  concluded  by  the  judgment  in  the 
other  case.  It  appears,  therefore,  that  an- 
other action  Is  pending  between  the  same 
parties  or  their  privies  for  the  same  cause, 
and  that  action  is  a  bar  to  this. 

Respondent  contends  that  the  points  made 
by  the  return  should  have  been  raised  by 
demurrer  or  answer,  and,  not  having  been 
so  raised,  they  were  waived.  Defendants  had 
20  days  after  service  of  the  complaint  with- 
in which  to  answer  or  demur.  As  the  rule 
required  them  to  show  cause  In  less  time 
than  the  law  gave  them  to  answer  or  de- 
mur, they  had  the  right  to  raise  any  point 
by  return  which  they  could  have  raised  by 
demurrer  or  answer.  His  honor  held  that 
he  could  not  determine  the  plea  of  res  ju- 
dicata, because,  "if  that  plea  should  be  sus- 
tained now,  it  would  be  equivalent  to  finally 
determining  the  action  now  on  a  motion. 
That  ought  not  to  be  done,  and  cannot  be 
done."  If  his  honor  meant  that  he  could  not 
finally  decide  the  question  on  a  motion  at 
chambers,  he  was  correct;  but.  If  he  meant 
that  he  could  not  consider  that  plea  In  reach- 
ing a  correct  conclusion  as  to  whether  the 
motion  ought  to  be  granted  or  refused,  he 
was  In  error.     While  a  judge  at  chambers 


merits,  he  can,  and  of  necessity  must  often, 
look  Into  the  merits,  whether  they  present 
Issues  of  law  or  of  fact,  and  consider  them 
to  the  extent  necessary  to  enable  him  to 
wisely  exercise  tjhe  discretion  vested  in 
him.  In  Sease  v.  Dobson,  34  S.  G.  345,  13  S. 
E.  530,  the  second  syllabus,  which  correctly 
states  the  point  decided,  is  as  follows:  "A 
circuit  judge  has  the  right  to  refuse  an  In- 
junction, and  such  refusal  is  not  a  decision 
on  the  merits,  even  though  he  base  his  de- 
cision upon  a  ground  which  would  be  deci- 
sive of  the  case  If  so  held  at  the  bearing 
on  the  merits;  but,  If  his  refusal  Is  rested 
upon  an  erroneous  proposition  of  law,  it 
may  be  corrected  by  appeal."  In  Crawford 
V.  Lumber  Co.,  77  S.  C.  81,  57  S.  B.  670,  the 
court  said  that,  even  if  the  complaint  states 
a  cause  of  action  for  Injunction,  a  temporary 
Injunction  should  not  follow  automatically, 
"for  the  court  should  consider  the  showing 
made  In  oi^osltlon  thereto,  and  must  deter- 
mine, in  view  of  all  the  circumstances  Lltallcs 
addedl,  whether  an  injunction  is  reasonably 
essential  to  protect  the  legal  right  of  the 
plaintiffs  pending  the  litigation,  subject  to 
review  by  this  court"  In  Hutchison  v.  York, 
86  S.  C.  405,  68  S.  E.  678,  the  court  said: 
'*If  plaintiffs  prima  fade  case  depends  upon 
allegations  that  a  statute  is  unconstitutional, 
the  judge  hearing  the  application  must  con- 
sider that  matter  in  determining  the  reason- 
able necessity  for  temporary  Injunction,  and, 
if  he  hold  the  statute  valid,  the  necessity  is 
not  made  to  appear.  The  question  is  one  of 
law.  In  which  the  presumption  Is  In  favor 
of  the  validity  of  the  statute.  In  order  to 
reverse  the  refusal  of  temporary  injunction 
in  such  a  case,  this  court  must  review  the 
constitutional  question." 

For  the  foregoing  reasons,  the  Judgment 
of  the  circuit  court  should  be  reversed* 

WOODS,  J^  concurs. 


(169  N.  c.  ns) 

PARKER  V.  DANIELS. 

(Supreme  Court  of  North  Carolina.     Sept  11« 

1912.) 

1.  Fbauds,  Statute  of  (|  32*)^Pbomisb  to 
Pay  thb  Debt  of  Anotheb. 

The  statute  of  frauds,  requiring  a  prom- 
ise to  answer  the  debt  of  another  to  be  in  writ- 
ing, only  invalidates  verbal  agreements  to  be 
surety  of  the  debt  of  another  for  which  the 
latter  remains  liable,  and  does  not  forbid  a  ver- 
bal contract  to  assume  the  contract  of  anoth- 
er, discharged  from  liability  on  the  promisor 
becoming  sole  debtor. 

[Ed.  Note.^For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent  Dig.  I  49;  Dec.  Dig.  §  32.*] 

2.  Frauds,  Statute  of  (8  32*)~Pbomisb  to 
Pay  the  Debt  of  Anotheb. 

Where  a  plaintifiF  refused  to  go  on  with  his 
agreement  with  a  corporation  to  carry  freight 
because  of  the  insolvency  of  the  corporation, 
and  when  the  management  was  changed  and 
defendant  became  president  of  the  corporation. 
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a  parol  contract  between  plaintiff  and  defend- 
ant was  made,  whereby  aefendant  personally 
assumed  liability  to  plaintiff  for  the  payment 
of  the  Amounts  which  he  shoald  earn,  and 
credit  was  given  exclusively  to  defendant,  the 
contract  was  not  within  the  statute  of  frauds. 
[Ed.  Note.— For  other  cases,  see  Frauds  Stat- 
ute of.  Cent.  Dig.  |  49 ;  Dec  Dig.  S  32.*] 

Appeal  from  Superior  Court,  Pasquotank 
County:  Bragaw,  Judge. 

Action  by  J.  A.  Parker  against  E.  R.  Dan- 
iels. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

The  following  issues  were  submitted  with- 
out objection: 

"1.  Did  defendant  contract  with  the  plain- 
tiff to  personally  pay  for  the  freight  hauled 
as  alleged?    Answer:   Yes. 

**2.  What  amount  is  due  plaintiff  by  de- 
fendant?   Answer:  $399.10." 

E.  F.  Aydlett  and  W.  A.  Worth,  for  appel- 
lant I.  M.  Meekins  and  Ward  &  Thomi)son, 
for  appellee. 

BROWN,  J.  We  have  considered  the  sev- 
eral assignments  of  error  set  out  in  the 
briefs  of  the  learned  counsel  for  the  defend- 
ant, and  do  not  think  that  any  of  them  can 
be  sustained.  The  matter  seems  to  be  one 
almost  entirely  of  fact,  and  was  settled  by 
the  jury  adversely  to  the  defendant  under 
the  clear  charge  of  the  court  The  only  as- 
signment of  error  we  deem  it  necessary  to 
consider  is  that  which  relates  to  the  statute 
of  frauds.  The  plaintiff  sought  to  recover 
from  tbe  defendant  the  sum  of  $399.10,  al- 
leged to  be  due  plaintiff  by  the  defendant 
for  freights  hauled  by  plaintiff  for  the  Le 
Roy  Steamboat  Company,  a  corporation  of 
which  the  defendant  was  president:  the 
plaintiff  contending  that  the  defendant  a  greed 
to  be  responsible  for  the  indebtedness.  The 
defendant  denied  the  contract,  and  contend- 
ed, further,  that  it  was  a  contract  to  answer 
for  the  debt  of  another,  was  not  in  writing, 
and  came  within  the  statute  of  frauds. 

Upon  this  feature  of  the  case  his  honor 
charged  the  jury:  "That  if  you  shall  find 
from  the  evidence  and  by  the  greater  weight 
thereof  that  the  defendant  agreed  to  be  re- 
sponsible to  plaintiff  for  such  sums  as  might 
become  due  to  the  plaintiff  if  he  would  con- 
tinue his  work  of  freighting,  and  would  see 
that  plaintiff  should  be  paid  such  sums  as  he 
earned  thereby,  then  you  should  answer  the 
first  issue,  *Yes';  otherwise,  you  should  an- 
swer it,  *No.'  "  There  is  abundant  evidence  in 
the  record  sustaining  the  charge  of  the  court 
intending  to  prove  a  contract  upon  the  part 
of  the  defendant,  not  so  much  to  assume  a 
debt  of  the  Le  Roy  Steamboat  Company,  as 
to  create  a  new  responsibility  for  which  the 
defendant  alone  agreed  to  be  held  responsi- 
ble. The  evidence  tends  to  prove  that  the 
plaintiff  had  been  operating  a  boat  betwe^ 
Weeksville  and  Elizabeth  City  in  conjunc- 
tion with  the  Le  Roy  Steamboat  Company 


under  an  agreement  whereby  he  was  to  re- 
ceive a  certain  portion  of  the  freights:  that 
on  June  14,  1911,  the  said  company  owed 
the  plaintiff  about  $700,  which  has  never 
been  paid;  that  at  that  time  the  manage- 
ment of  the  said  company  changed  hands, 
and  the  defendant  became  its  president.  The 
testimony  tends,  further,  to  prove  that  on 
that  date  the  plaintiff  refused  to  carry  any 
further  freight,  or  to  go  on  with  his  work 
in  connection  with  the  said  company,  be- 
cause it  had  failed  to  pay  him  the  aforesaid 
indebtedness;  that  plaintiff  had  a  conver- 
sation with  the  defendant,  and  told  him  that 
he  would  not  do  any  more  work  under  the 
contract  with  the  said  company;  and  that 
the  defendant  said  that  be  would  not  be  re- 
sponsible for  any  past  debt  of  the  company, 
but  that  if  Parker  would  go  on  with  his 
work,  from  then  on  the  defendant  would  be 
personally  responsible  for  what  Parker  should 
earn.  This  statement  was  made  by  the  de- 
fendant on  the  14th  of  June,  1911,  and  Is 
proven  by  several  witnesses  aud  expressed  in 
various  forms  of  language. 

Under  this  contract  with  the  defendant  the 
plaintiff  worked  up  to  the  19th  of  July,  1911, 
at  which  time  the  amount  due  him  by  the 
defendant  was  $399.10.  It  is  to  be  observed 
that  the  defendant  does  not  plead  the  stat- 
ute of  frauds,  nor  does  he  object  to  the  evi- 
dence when  it  was  offered,  and  strictly 
speaking  the  point  cannot  be  fairly  raised 
upon  this  record.  But,  as  that  seems  to  have 
been  waived,  we  consider  the  question  upon 
its  merits  as  if  the  statute  had  been  prop- 
erly pleaded,  or  the  point  raised  upon  an 
objection  to  the  evidence. 

[1]  We  are  of  opinion  that  upon  this  evi- 
dence, which  is  scarcely  controvertible,  the 
contract  is  not  one  within  the  statute  of 
frauds.  This  statute,  which  requires  a  spe- 
cial promise  to  answer  the  *'debt,  default,  or 
miscarriage  of  another*'  to  be  in  writing,  is 
intended  only  to  invalidate  verbal  agreements 
to  be  surety  for  the  debt  of  another,  for 
which  that^ther  continues  to  remain  liable. 
It  does  not  forbid  a  verbal  contract  to  as- 
sume the  contract  of  another,  who  may  be 
discharged  from  all  liability  to  the  creditor; 
the  promisor  becoming  sole  debtor  in  his 
place.  Haun  v.  Burrell,  119  N.  C.  547,  26  S. 
E.  Ill:  Whitehurst  v.  Hyman,  90  N.  C.  4S9; 
Sheppard  v.  Newton,  139  N.  C.  533,  52  S.  E. 
143;  Jenkins  v.  Holley,  140  N.  C.  380,  53 
S.  E.  237,  111  Am.  St  Rep.  846;  Clark  on 
Contracts,  p.  57. 

[2]  Applying  this  principle  to  the  evidence 
in  this  case,  it  is  apparent  that  the  plaintiff 
had  ended  his  contract  with  the  Le  Roy 
Steamboat  Company  because  of  its  insolven- 
cy and  refused  to  go  on  further  with  bis 
work.  When  the  management  was  changed 
and  the  defendant  became  president,  the  evi- 
dence shows  that  a  new  contract  was  en- 
tered into,  not  between  the  Le  Roy  Steam- 
boat Company  and  the  plaintiff,  but  between 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Digr  &  Am.  Dig.  Key-No.  Series  ^  Rep'r  Indexee 


714 


75  SOUTHBASTBBN  RBPORTBB 


(N.a 


the  defendant  and  the  plaintiff,  whereby  the 
defendant  personally  assumed  the  liability 
to  the  plaintiff  for  the  payment  of  the 
amounts  which  he  should  earn,  and  that  the 
credit  was  given  exclusively  to  the  defend- 
ant This  was  not,  in  any  view  of  the  evi- 
dence, an  assumption  of  a  debt  for  and  on 
account  of  the  Le  Roy  Steamboat  Company, 
but  was  in  every  sense  a  new  contract,  for 
whldi  the  defendant  became  personally  lia- 
ble. Mason  V.  Wilson,  84  N.  0.  61,  87  Am. 
Rep.  612;  Packer  ▼.  Benton,  35  Conn.  850,  d5 
Am.  Dec.  246. 
No  error. 

(160  N.  C.  281) 

FRANK  HITCH  LUMBER  CO.  t.  BROWN. 

(Sapreme  Court  of  North  Carolina.     Sept  11, 

1912.) 

1.  BviDBircs  (9  471*)— Conclusion  of  Wit- 
nessks—Statement  of  Fact. 

The  testimony  of  a  purchaser  of  land  that 
he  bought  the  logs  on  the  land  cut  by  a  pur- 
chaser of  Standing  timber,  but  not  removed 
within  the  time  fixed  for  the  cutting  and  re- 
moval of  the  timber,  is  admissible  as  a  state- 
ment of  fact,  and  is  not  objectionable  as  a  con- 
clusion of  law  as  to  the  construction  of  the 
timber  deed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  2149-2185;  Dec  Dig.  |  471.*] 

2.  Loos  AND  LoooiNG  (|  84*>— Salb  of  Loos 
—Evidence. 

Where  a  purchaser  of  land  testified  that 
he  also  bought  the  logs  on  the  land,  cut  by  a 
purchaser  of  standing  timber,  but  not  removed 
within  the  time  fixed  for  the  cutting  and  re- 
moval, and  that  the  vendor  told  him  that  the 
time  for  the  removal  of  the  logs  had  expired, 
and  that  they  belonged  to  him,  and  that  he  sold 
to  the  purchaser  the  land  and  everything  on  it, 
there  was  evidence  of  a  sale  of  the  logs  inde- 
pendently of  the  sale  of  the  land. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logeing,  Cent  Dig.  ||  104-111;  Dec.  Dig.  | 

3.  Fbaudb,  Statute  of  (f  72*)  — Sale  of 
Loos— Pabol  Contracts. 

Trees  cut  from  the  land  and  converted  into 
sawlogs  constitute  personal  prroperty,  and  a 
parol  conveyance  passes  the  title. 

[Ed.  Note. — For  other  cases,  see  I^auds,  Stat- 
ute of»  Cent  Dig.  H  116-118;  Dec  Dig.  (  72.*] 

4.  Loos  AND  LoooiNO  (I  8*)  — Sale  of 
Standino  TniBBB  — Rioht  of  Owneb  of 
Land. 

Where  a  purchaser  of  standing  timber,  to 
be  cut  and  removed  within  a  specified  time,  cuts 
timber,  but  does  not  remove  the  same  within 
the  time,  tiie  timber  cut  belongs  to  the  owner  of 
the  land,  and  he  may  sell  the  same  to  another. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  If  6-12;  Dec  Dig.  |  8.*] 

Appeal  from  Superior  Court,  Bertie  Coun- 
ty; Cline,  Judge. 

Action  by  the  Frank  Hitch  Lumber  Com- 
pany against  Walter  R.  Brown.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

This  Is  an  action,  with  claim  and  delir- 
ery,  to  recover  the  possession  of  certain  saw- 
logs.  In  January,  1903,  James  Morris  sold 
the  poplar,   pine,   and  gum  timber  on   his 


tract  of  land  in  Bertie  county  to  Brown  and 
Bundy,  who  assigned  the  contract  to  the 
plaintiff.  The  timber  was  to  be  cut  and  re- 
moved from  the  land  within  eight  years 
from  January  1,  1903.  Brown  and  Bundy 
''cut  a  lot  of  sawlogs,"  and  left  them  on  the 
land  after  the  time  for  cutting  and  removing 
them  had  expired.  The  Morris  land  was 
sold  and  conveyed  to  T.  J.  White,  who  sold 
and  conveyed  it  to  the  defendant,  W.  R. 
Brown.  In  his  own  behalf  the  defendant 
testified:  "When  I  bought  the  land,  I  asked 
Mr.  White  about  the  timber.  He  said:  'The 
time  is  out  on  it,  and  it  all  now  belongs  to 
me.  I  sell  yon  the  land  and  everything 
there  is  on  it  I  can  show  yon  the  timber 
deed  and  satisfy  yon  about  it'  When  I 
bought  the  land  from  White,  I  bought  the 
logs  that  were  on  the  land.  When  I  bought 
the  land,  I  got  a  deed  for  it  I  asked  liim 
about  the  timber.  I  told  him  I  wanted  a 
straight  deed  for  everything  there — to  be  no 
strings  to  it  I  told  Mr.  White  about  the 
timber  logs  and  stuff,  and  he  said  he  sold 
me  his  entire  holdings.*'  After  Brown 
bought  the  land,  and,  as  he  alleges,  the  saw- 
logs. White  sold  the  logs  and  conveyed  them 
to  plaintiff  on  May  10,  1911,  who  immediate- 
ly brought  this  action  to  recover  the  logs. 
In  the  pleadings  the  plaintiff  describes  the 
property  as  "a  certain  lot  of  gum,  poplar, 
and  cypress  sawlogs  on  the  James  Morris 
land,  in  the  possession  of  defendant"  The 
defendant  requested  the  court  to  charge  the 
jury  that,  if  White  sold  the  logs  to  Brown 
at  the  time  he  sold  the  land  to  him,  they 
would  answer  the  first  issue,  "No,"  as  the 
plaintiff  would  not  be  the  owner  of  the  logs. 
The  court  stated,  in  response  to  this  prayer, 
that  there  was  no  evidence  of  a  sale  of  the 
logs  to  defendant  Verdict  and  judgment  for 
the  plaintiff,  and  defendant  excepted  and  ap- 
pealed. 

Winston  A  Matthews,  for  appellant  Win- 
borne  &  Wlnbome,  for  appellee. 

WALKER,  J.  (after  stating  the  fticts  as 
above).  [1,2]  There  was  error  in  the  re- 
fusal to  give  the  prayer  for  Instmctions. 
The  defendant  testified  that  he  had  bought 
the  logs  from  White  This  was  the  state- 
ment, of  a  fact,  and  not  a  conclusion  of  law 
as  to  the  construction  of  the  timber  deed. 
It  may  be  that  he  referred  to  the  timber 
deed  as  conveying  the  logs,  but  it  does  not 
so  appear.  The  jury  might  well  have  In- 
ferred that  White  had  sold  him  the  logs 
independently.  Besides,  White  said  to  him: 
"The  time  is  now  out  and  It  all  belongs  to 
me.  I  sell  you  the  land  and  everything 
there  is  on  it  *  *  *  I  told  Mr.  White 
about  the  logs  and  stuff,  and  he  said  he  sold 
me  his  entire  holdings."  This  sorely  was 
some  evidence  of  a  sale  of  the  logs. 

[3]  They  were  personal  property,  the  trees 
having  been  severed  from  the  land  and  con- 
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Terted  Into  Bawlogs.  A  parol  conveyanoe 
was  sufficient  to  pass  tbe  title.  Wall  y.  Wil- 
liams, 91  N.  0.  47T.  If  White  sold  the  logs 
to  defendant,  it  can  make  no  difference  that 
it  was  done  by  parol,  and  was  not  inseirted 
in  the  deed ;  it  not  being  necessary  that  the 
sale  of  the  logs  should  be  in  writing.  Nis- 
sen  y.  Mining  Co.,  104  N.  G.  309,  10  8.  E. 
512. 

[4]  The  timber  cut  and  not  removed  after 
the  time  fixed  by  the  contract  had  expired 
belonged  to  White,  who  had  the  right  to  sell 
it  to  the  defendant  This  is  settled  by  nu- 
merous cases.  Homthal  y.  Howcott,  154  N. 
C.  228,  70  S.  EL  171;  Bateman  y.  Lumber 
Co.,  154  N.  C.  248,  70  S.  E.  474.  34  L.  R.  A. 
(N.  S.)  615 ;  Bunch  y.  Lumber  Co.,  134  N.  C. 
116,  46  S.  B.  24;  Lumber  Co.  y.  Corey,  140 
N.  C.  462,  53  S.  E.  300,  6  L.  R.  A.  (N.  S.) 
468 ;  Hawkins  y.  Lumber  Co.,  139  N.  C.  160, 
51  S.  E.  852;  Strasson  y.  Montgomery,  32 
Wi&  52.  The  evidence  of  a  sale  to  defend- 
ant, which  was  disregarded  by  the  learned 
judge,  if  again  offered,  must  be  submitted 
to  another  jury,  with  proper  instructions  as 
to  its  legal  effect 

New  trial. 


(15»  N.  C.  60S) 

TOWNSEND  et  al.  v.  McLBAN  CONST.  CO. 

et  aL 

(Supreme  Court  of  North  Carolina.     Sept  11, 

1912.) 

1.   NaVIOABLK    WATBBS    (§    20*)  —  CONSTBUO- 

TioN  OF  Bbidobs— Duty  to  Vessels. 

While  a  railroad  company  and  its  con- 
tractor had  the  right  to  construct  a  bridge 
across  Albemarle  Sound  under  authority  from 
the  state  and  the  War  Department,  they  were 
bound  to  do  the  work  in  such  a  manner  as  to 
leave  open  during  the  constructive  period  spac- 
es amply  sufficient  for  the  safe  passage  of  ves- 
sels, and  are  liable  for  injuries  resulting  from 
obstructions  to  such  navigation. 

Ed.   Note.— For  other  cases,   see  Navigable 
aters,  Cent.  Dig.  ||  73-09 ;  Dec  Dig.  i  20.*] 


Wi 


2.  Evidence  (|  519*>— Explanation  ov  Nau- 
tical Mattebs. 

In  an  action  for  injury  to  a  vessel  caused 
by  an  obstruction  in  a  channel,  witnesses  were 
properly  permitted  to  testify  to  the  meaning  of 
certain  lights  in  nautical  terms,  though  toey 
were  fixed  by  rules  and  regulations  of  the  fed- 
eral government;  their  meaning  not  being 
known  to  the  Jurors. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  {  2828;  Dec  Dig.  {  619.*] 

Appeal  from  Superior  Court,  Pasquotank 
County;  Bragaw,  Judge. 

Action  by  J.  H.  Townsend  and  others 
against  the  McLean  Construction  Company 
and  othera  Judgment  for  plaintiff^  and  de- 
fendants appeal.    Affirmed. 

The  following  issues  were  submitted  to 
the  Jury: 

"First  Was  plaintiffs'  vessel  injured  by 
the  negligence  of  the  defendants  as  alleged? 
Answer :     Tes. 

"Second.    Did  the  plaintiffs  by  their  own 


negligence  contribute  to  their  Injury?  An- 
swer:   No. 

"Third.  What  damage,  if  any,  have  plain- 
tiffs sustained?    Answer:    $500. 

"Fourth.  Was  the  property  of  H.  S.  Neal 
injured  by  the  negligence  of  plaintiff  Town- 
send  as  alleged  in  answer?    Answer:    

"Fifth.  What  damage  has  defendant  B. 
S.  Neal  sustained  thereby?  Answer:   . . .  • 


t» 


Bond  &  Bond  and  Pruden  &  Pruden,  tor 
appellants.  Thomas  J.  Markham  and  B.  F. 
Aydlett  for  appellees. 

BROWN  J.  [1]  This  action  is  brought  to 
recover  damages  against  the  defendant  con- 
struction company  for  an  injury  to  the  de- 
fendants* vessel,  a  three-masted  schooner  call- 
ed the  "Edna  A  Pogue,*'  while  attempting 
to  pass  through  an  opening  in  the  bridge 
across  Albemarle  Sound,  en  route  from  Eliza- 
beth City  to  Plymouth  for  a  cargo.  There 
are  several  assignments  of  error  contained 
In  the  record,  but  we  deem  it  unnecessary  to 
consider  more  than  one  or  two. 

The  defendants  request  the  court  to  in- 
struct the  jury  that,  if  they  believe  the  evi- 
dence^ they  should  answer  the  first  issue, 
"No  "  This  prayer  for  Instruction,  we  think, 
was  properly  refused.  At  the  time  of  the  In- 
jury to  the  Edna  Pogue,  the  defendant  com- 
pany was  engaged  in  constructing  a  bridge 
across  Albemarle  Sound  for  the  Norfolk- 
Southern  Railway  Company.  While  they  had 
the  right  to  construct  this  bridge  under  the 
authority  of  the  state,  as  well  as  the  War 
Department  it  was  the  duty  of  the  defend- 
ants to  leave  open  a  space  sufficient  to 
enable  passing  vessels  to  go  through.  This 
the  evidence  shows  that  the  def^idants' 
agents  in  charge  of  the  work  undertook  to  do. 
The  evidence  shows  that  on  the  12th  of  De- 
cember the  Pogue  sailed  up  to  within  three- 
quarters  of  a  mile  of  the  bridge  and  anchored 
to  wait  for  a  favorable  breeze.  It  is  common 
knowledge  to  all  who  are  familiar  with  sail^ 
ing  craft  that  it  is  impracticable  to  "beat 
them"  against  a  head  wind  through  an  open- 
ing in  a  bridge.  The  evidence  shows  that 
at  half  past  2  o'clock  on  the  following  morn- 
ing, the  wind  having  arisen,  the  captain 
weighed  anchor  and  got  under  way  up  the 
Sound.  The  evidence  shows  that  at  that 
time  the  regular  drawbridges  Intended  for 
the  passage  of  vessels,  one  on  one  side  of 
the  Soimd,  and  one  on  the  other,  had  not 
been  completed  'and  were  not  In  use  for  the 
passage  of  vessels.  The  evidence  further 
shows  that  the  open  space  through  which 
the  master  of  the  Pogue  attempted  to  sail 
her  was  in  use  with  the  knowledge  and  per- 
mission of  the  defendants'  agents  for  the 
passage  of  craft  going  up  and  down  the 
Sound. 

The  captain  testifies  that  he  saw  a  large 
tugboat,  with  large  raft  and  a  number  of 
other   vessels,    passing   through   this   same 
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opening,  and  that  there  was  a  light  put  there 
for  the  purpose  of  indicating  that  It  was  In- 
tended to  be  used  for  the  passage  of  vessels. 
In  attempting  to  make  the  passage  through 
the  bridge,  the  vessel  came  in  contact  with 
a  raft  of  piling  material  which  had  been  tied 
by  the  constructors  of  the  bridge  to  the  east 
i^lde  of  it,  and  to  the  south  side  of  the  gap 
by  a  rope  made  fast  to  one  end  of  the  raft 
of  piling,  leaving  the  other  end  of  the  raft 
loose^  so  that  it  had  swung  around  into  the 
opening  and  the  vessel  had  come  In  contact 
with  it,  causing  her  to  lose  her  headway, 
whereby  she  fell  off  to  the  leeward,  and  her 
rigging  became  entangled  with  the  pile  driver, 
which  had  been  left  on  the  north  end  of 
this  opening,  and  the  vessel  was  very  greatly 
injured.  The  evidence  shows  that  the  wind 
Increased  very  much  at  the  time,  so  that  the 
captain  was  unable  to  free  his  vessel  and  get 
her  away  from  the  bridge,  and,  a  large  sea 
making  up  in  the  morning,  she  was  badly 
chafed  before  she  could  get  away.  The  tes^ 
tlmony  of  one  of  the  witnesses,  who  was  an 
employ^  of  the  defendants  at  the  time,  was 
to  the  effect  that  this  gap  or  opening  was 
being  used  by  all  the  craft  going  up  and 
down  the  Sound  while  the  drawbridges  were 
being  completed. 

,  It  scarcely  needs  the  citation  of  authority 
to  prove  that,  although  the  right  to  build 
this  bridge  cannot  be  gainsaid,  it  was  never- 
theless the  duty  of  the  constructors  to  do 
the  work  in  a  safe  and  careful  manner,  to 
leave  open  during  the  constructive  period 
spaces  amply  sufficient  for  the  safe  passage 
Qf  vessels  navigating  the  waters  of  Albemarle 
Sound,  and  to  keep  those  spaces  free  from 
all  obstructions  that  would  endanger  the 
passage  of  vessels  through  such  spaces.  There 
ace  numbers  of  cased  which  support  the  con- 
tention of  the  plaintiffs  In  this  case.  Jutte 
V.  Bridge  Co..  21  Ohio  Cir.  Ct.  R.  422;  Maxon 
V.  Railroad  (D.  C.)  122  Fed.  555;  Kelley  Lime 
Co.  V.  Cleveland  (D.  C.)  144  Fed.  207.  In  this 
^ase  it  is  said  that  a  company  constructing 
a  bridge  is  liable  for  injury  resulting  from 
its  negligence  when  a  vessel  collides  with 
the  partly  constructed  bridge,  or  with  works 
used  in  the  construction,  when  such  collision 
cot|ld  have  been  avoided  by  reasonable  pret 
caution  upon  the  part  of  the  constructors. 
See,  also,  29  Cyc.  p.  214;  Jutte  v.  Keystone 
Bridge  Co.,  146  Pa.  400,  23  AU.  235;  Case- 
ment V.  Browp,  148  U.  S.  615,  13  Sup.  Ct 
672,  37  L.  Ed.  582 ;  Wllsott  v.  Chicago  (D. 
C.)  42  Fed.  506. 

At  a  prior  term  of  this  court  we  considered 
the  case  of  Whltehurst  v.  Norfolk- Southern 
R.  Co.,  156  N.  C.  48,  72  S.  E.  73.  We  think 
it  has  no  bearing  whatever  upon  this  con- 
troversy. There  was  no  evidence  of  negli- 
gence whatever  upon  the  part  of  the  defend- 
ant in  that  case,  as  it  was  perfectly  mani- 
fest that  the  vessel  was  lost  before  she  ever 
reached  the  bridge,  by  failing  to  respond  to 
her  helm  at  a  critical  moment 


[2]  The  defendants  except  because  the  court 
permitted  witnesses  to  testify  to  the  meaning 
of  certain  lights  and  what  such  lights  are 
intended  to  communicate  in  nautical  terms. 
It  is  true  that  these  are  fixed  by  the  rul^ 
and  regulations  of  the  national  government; 
but  they  are  not  known  to  Jurors,  but  only 
to  navigators  and  persons  familiar  witli 
nautical  regulations.  It  was  entirely  com- 
petent to  prove  by  witnesses  the  meaning  of 
such  terms,  and  what  certain  kinds  of  lights 
were  intended  to  indicate. 

We  have  examined  the  charge  of  the  Judge» 
and  deem  it  unnecessary  to  comment  upon 
the  exceptions  relating  to  that  The  charge 
was  eminently  clear  and  fair,  and  presented 
the  matter  to  the  Jury  fully  and  completely, 
with  conspicuous  impartiality. 

Upon  a  review  of  the  whole  record,  we  find 
no  error. 

The  motion  to  nonsuit  Is  covered  by  the 
ruling  on  the  prayer  for  instruction,  and  is 
therefore  overruled. 


(159  N.  C.  532) 

LEACH  v.  FOSBURGH  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     Sept  11. 

1912.) 

1.  Frauds,  Statute  of  (§  99*)--Convetancb 
OF  Right  of  Way— Sufficienot  of  "Mem- 
obandum." 

The  mere  indorsement  and  deposit  for  col- 
lection of  a  check  tendered  in  payment  for  a 
right  of  way  is  not  a  sufficient  ''memorandum," 
within  Revisal  1905,  §  976,  which  requires  a 
conveyance  of  an  interest  in  land  to  be  in  writ- 
ing. 

[Ed,  Note.~For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  S  188;  Dec.  Dig.  f  99.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4472,  4473;  vol.  8,  p.  7720.] 

2.  Evidence  (f  151*)— Explanation  of  Acts. 

On  an  issue  as  to  w^hether  plaintiff  granted 
a  right  of  way  to  defendant,  plaintiff  was  en- 
titled to  explain  why  he  indorsed  and  deposited 
for  collection  a  check  tendered  in  payment  for 
a  right  of  way. 

[Ed.  Note—For  other  cases,  see  Evidence, 
Cent  Dig.  S  440 ;  Dec.  Dig.  §  151.*] 

3.  Licenses  (J  51*)--CoNVEYANC]t8  —  Condi- 
tions—Duty TO  CONFOBM  TO. 

One  who  enters  land  under  a  deed  for  a 
right  of  way  is  bound  by  the  terms  of  such  deed. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  |  108;  Dec  Dig.  S  51.*] 

4.  Licenses  (|  51*)  — Right  or  Wat  — Dam- 
ages. 

If  defendant  entered  plaintiff's  land  to  con- 
struct a  right  of  way  under  permission,  but  on 
a  misunderstanding  as  to  the  terms  on  which 
the  right  of  way  should  be  granted,  defendant 
is  not  a  willful  trespasser,  and  cannot  be  held 
for  exemplary  damages,  but  is  liable  for  the 
value  of  the  right  of  way,  its  use  and  occupa- 
tion, and  any  injury  to  the  land  through  such 
occupation,  subject  to  accounting  by  plaintiff 
for  payment  made  by  defendant  and  interest 
thereon. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  S  108;  Dec.  Dig.  §  51.*] 

Appeal  from  Superior  Court  Halifax 
County;    Cline,  Judge. 


•For  other  cases  see  aame  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig,  Key*>Io.  Series  A  Rep'r  Indexes 
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Action  by  Sf.  T.  Leach  against  the  Fos- 
hurgh  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  New  trial 
granted. 

Civil  action  to  recover  damages  for  enter- 
ing upon  the  plaintiff's  land  and  occupying 
a  right  of  way  across  the  same.  The  de- 
fendant claimed  the  right  of  way  under  a 
contract  alleged  to  have  been  executed  by  the 
plaintiff.  The  following  Issues  were  submit- 
ted to  the  Jury: 

'*1.  Is  the  paper  writing  set  out  in  the 
complaint,  providing  for  a  one-year  right  of 
way  and  a  one-year  privilege,  the  contract 
and  agreement  entered  into  between  the 
parties  hereto?    Answer:   No. 

"2.  Is  the  paper  writing  originally  pre- 
pared by  Joseph  P.  Pippin,  providing  for  a 
flve-year  right  of  way  and  a  flve-year  ex- 
tension privilege,  the  contract  and  agree- 
ment between  the  parties,  as  alleged  in  the 
answer?    Answer:   Tes. 

'*3.  Has  the  defendant  filled  and  refused 
to  comply  with  its  agreement,  as  alleged  in 
the  complaint?    Answer:    

"4.  Is  the  defendant  trespassing  upon 
plaintiff's  lands,  as  alleged  in  the  complaint? 
Answer:   

**5.  What  are  the  plaintiff's  damages? 
Answer:    " 

From  the  Judgment  rendered,  the  defend- 
ant appealed. 

W.  B.  Daniel,  B.  L.  Travis,  and  R.  C. 
Dunn,  for  appellant  Mason,  Worrell  & 
Long  and  Geo.  C.  Green,  for  appellee. 

BROWN,  J.  The  defendant  was  negotiat- 
ing with  the  plaintiff  for  a  right  of  way 
across  his  lands  in  Halifax  county,  and  the 
question  to  be  determined  is  whether  the  de- 
fendant acquired  any  title  thereto.  The  de- 
sired right  of  way  was  three-quarters  of  a 
mile  long  and  was  to  be  used  for  a  lumber 
road  to  haul  out  the  defendant's  logs.  The 
n^otiations  were  conducted  with  the  plain- 
tiff by  one  Joseph  Pippin,  an  attorney.  The 
evidence  shows  that  Pippin  prepared  a  con- 
tract for  a  flve-year  right  of  way  and  sent  it 
to  Leach,  together  with  a  check  for  $275. 
The  plaintiff  requested  the  court  to  instruct 
the  Jury  substantially  in  the  fifth  and  sixth 
prayers  for  instruction  that  there  was  no 
sufllcient  evidence,  that  Leach  executed  or 
assented  to  the  contract  for  flve  years  as 
flrst  prepared  and  sent  to  him,  and  that  the 
Jury  should  be  directed  to  answer  the  second 
Issue  "No."  His  honor  refused  to  give  this 
instruction,  and  in  so  doing  we  think  he  was 
In  error. 

The  evidence  shows  that,  when  the  plain- 
tiff received  the  flve-year  contract,  he  plac- 
ed the  check  in  the  bank  for  collection  for 
Ws  credit,  and  that  he  returned  the  contract 
for  flve  years  to  Pippin,  refusing  to  sign  it 
The  plaintiff  testified  that  he  told  Mr.  Gray, 
defendant's  agent  that  he  would  not  sign 
a  contract  for  any  specific  number  of  years 


beyond  one.  It  is  further  in  evidence  by  the 
testimony  of  Pippin  himself,  a  witness  for 
the  defendant  that  he  returned  the  con- 
tract to  the  plaintiff  with  instructions  to 
make  such  changes  as  he  saw  fit  and  that 
the  plaintiff  changed  it  to  its  present  form, 
then  executed  and  returned  it  to  Pippin, 
who  delivered  it  to  the  defendant's  agent. 
As  returned  to  Pippin,  as  delivered  to  the 
defendant  and  as  executed  by  the  plaintiff, 
the  contract  conferred  a  right  of  way  for 
one  year  for  the  consideration  of  $275,  with 
the  right  of  renewal  for  one  additional  year 
upon  the  payment  of  the  further  sum  of 
$275. 

[1]  There  is  no  evidence  whatever  that 
the  plaintiff  ever  executed  any  other  con- 
tract than  this:  A  mere  indorsing  of  a  draft 
for  money  and  placing  it  in  the  bank  for 
collection  upon  the  part  of  the  plaintiff 
would  not  be  suflScient  of  itself  to  convey 
a  right  of  way  or  any  other  interest  in  the 
plaintilTs  land.  This  is  not  such  a  memo- 
randum as  fulfills  the  requirement  of  the 
statute.  Pell's  Rev.  $  976,  and  cases  cited; 
HaU  V.  Misenheimer,  137  N.  C.  186,  49  S.  B. 
104,  107  Am.  St  Rep.  474.. 

[2]  The  act  of  receiving  the  check  and  de- 
positing It  in  the  bank  for  collection  is  an 
act  which  in  itself  is  open  to  explanation. 
Clark  on  Contracts  (2d  Bd.)  p.  27.  This  op- 
portunity to  explain  why  he  deposited  the 
check  was  denied  to  the  plaintiff,  and  is  the 
basis  of  one  of  his  exceptions.  All  the  evi- 
dence, we  think,  shows  that  the  plaintiff 
deposited  the  check  in  the  bank  to  his  cred- 
it, being  admittedly  solvent  to  await  the 
result  of  further  negotiations.  That  he  did 
not  accept  it  in  payment  for  a  five-year  con- 
tract for  the  right  of  way  is  conclusively 
shown  by  the  admitted  fact  that  he  at  once 
returned  the  contract  to  Pippin,  refusing  to 
execute  it  in  its  then  form.  Besides,  he  had 
also  informed  Mr.  Gray,  the  defendant's 
agent  he  would  not  sign  a  contract  for  five 
years.  It  appears  in  evidence  that  when 
the  plaintiff  received  the  contract  from  Pip- 
pin, and  changed  its  terms  to  one  year,  and 
signed  it  and  returned  it  to  Pippin,  Pippin 
delivered  it  to  the  defendant's  agent. 

[3]  The  question,  then,  to  be  determined, 
is:  Did  the  defendant  after  receiving  this 
contract  from  Pippin,  as  executed  by  the 
plaintiff,  accept  it  and  enter  upon  the  plain- 
tiff's lands,  and  prosecute  his  work  under  it? 
If  so,  the  defendant  would  be  bound  by  it 
and  compelled  to  perform  it;  for  one  who 
accepts  a  deed  is  bound  by  its  terms  and 
conditions.  Fort  v.  Allen,  110  N.  C.  184,  14 
S.  B.  685. 

14]  If  the  jury  should  find  that  the  de- 
fendant did  not  accept  the  contract  as  final- 
ly executed  and  returned  by  the  plaintiff, 
and  did  not  act  under  it  then  there  would 
be  no  contract  in  existence  between-  the 
plaintiff  and  the  defendant^  no  coming  to- 
gether of  two  minds,  and  the  parties  wonld 
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stand  upon  their  legal  rights  as  If  no  con- 
tract had  been  attempted  to  be  mad&  We 
do.  not  think  In  any  view  of  the  evidence, 
that  the  defendant  can  be  held  to  be  a  will- 
ful trespasser ;  for  he  entered  upon  the  land 
by  the  plaintiff's  permission,  although  there 
seems  to  have  been  a  misunderstanding  as 
to  terms. 

Such  being  the  case.  It  would  be  liable  to 
the  plaintiff  for  the  value  of  the  right  of 
way,  its  use  and  occupation,  and  any  real 
Injury  that  the  land  had  sustained  In  con- 
sequence of  such  occupation;  but  the  de- 
fendant could  not  In  any  view  be  held  for 
exemplary  damages.  At  the  same  time  the 
plaintiff  must  necessarily  account  for  the 
$275  and  Interest  thereon  accruing  since  he 
received  It 

We  are  of  opinion  that  a  new  trial  should 
be  had,  to  the  end  that  proper  Issues  be 
submitted  to  the  Jury. 

New  trial. 


qai 
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WALSH   MPO.  CO.   v.   PLYMOUTH  LUM- 

BER  CO. 

(Supreme  Court  of  North  Carolina.     Sept  11, 

1912.) 

Sales  (|  286*>— Contracts  of  Sale  ob  Rb- 

TusN— Duty  ov  Buteb. 

A  contract  to  sell  a  dry  kiln  apparatus, 
warranted  as  to  quality  and  worlsmanship,  un- 
der a  provision  that,  on  the  failure  of  the  kiln 
to  do  the  work  as  warranted,  the  buyer  shonid 
notify  the  seller,  iriving  the  latter  opportunity 
to  correct  any  defects,  and  providing  that  if, 
after  such  correction,  the  kiln  still  failed  to  do 
the  work  as  warranted,  the  buyer  should  return 
it  to  the  seller,  and  that  thereupon  all  money 
paid  on  the  price,  etc.,  should  be  refunded,  with- 
out further  responsibility  of  the  seller,  is  an 
enforceable  contract  for  sale  or  return,  and  the 
buyer's  failure  to  comply  with  the  conditions  of 
the  warranty  is  fatiD  to  a  counterclaim  for 
damages  resulting  from  breach  of  the  warranty 
in  a  suit  brought  by  the  seller  for  the  price; 
the  buyer  retaining  the  property. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  809;  Dec  Dig.  |  286.*] 

Appeal  from  Superior  Court,  Washington 
County;   Bragaw,  Judge. 

Action  by  the  Walsh  Manufacturing  Com- 
pany against  the  Plymouth  Lumber  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

This  action  was  brought  to  recover  the  con- 
tract price  for  a  certain  green  gum  dry  kiln, 
and  is  based  upon  a  written  contract  The 
defendant  resisted  the  right  of  the  plaintiff 
to  recover:  First  because  the  material  and 
workmanship  of  the  equlpmoit  was  not 
first-class  in  every  particular,  as  guaranteed 
in  said  contract  but,  on  the  contrary,  was 
of  an  Inferior  quality,  and  in  many  respects 
defective;  second,  because  the  dry  kiln  fail- 
ed to  do  the  work  which  the  plaintiff  guar- 
anteed it  would  do.  The  defendant  further 
contended  that  because  of  defects  in  the  ma- 
terial of  the  dry  kiln,  and  its  failure  to  do 


the  work  guaranteed.  It  lost  a  large  amount 
of  lumber  while  testing  same  under  the  di- 
rection of  the  plaintiff.  The  defendant  of- 
fered evidence  tending  to  sustain  Its  conten- 
tion, and  there  was  evidence  to  the  contrary 
offered  by  the  plaintiff. 

The  material  parts  of  the  written  con- 
tract, under  which  the  plaintiff  sold  the  kiln 
to  the  defendant,  are  as  follows:  **We  guar- 
antee the  material  and  workmanship  of  the 
above-specified  equipment  to  be  first-class  in 
every  particular,  and,  in  consideration  of 
payments  being  made  as  agreed,  we  further 
guarantee  that,  when  kiln  is  constructed  in 
strict  accordance  with  our  plans,  and  op- 
erated as  per  our  instructions,  and  furnish- 
ed with  steam  at  14  hours  per  day,  and  ex- 
haust steam  at  2  to  5  pounds,  the  remaining 
10  hours  70  pounds'  pressure  at  kiln,  to  be  of 
ample  capacity  to  dry  7,500  feet  1-lnch  x 
16-feet  gum  lumber  per  day  of  24  hours' 
continuous  operation,  without  adding  to  any 
defects  the  stock  may  have  when  placed  in 
the  kiln,  such  as  checking,  mildewing,  mold- 
ing, or  discoloring,  and  the  material  so  dried 
will  not  warp  or  twist  to  any  greater  extent 
than  by  outdoor  piling.  It  is  understood 
that  you  are  to  furnish  all  the  necessary  ma- 
terial for  testing  the  capacity  of  the  kiln, 
material  to  be  green  from  the  saw  when  it 
is  placed  in  the  kiln."  **In  the  event  of  the 
failure  of  the  kiln  to  do  the  work  as  guar- 
anteed, you  having  giv^i  us  due  notice  in 
writing  to  that  effect,  and  afforded  us  the  op- 
portunity of  making  any  necessary  correc- 
tions, and  after  such  corrections,  the  kiln 
should  still  fall  to  work  as  guaranteed,  yon 
are  to  reload  the  material  furnished  v^Uiin 
10  days  and  return  to  us.  Upon  receipt  of 
bill  of  lading  covering  the  shipment  of  same 
in  good  condition,  we  will  refund  all  money 
covering  freight  charges  paid  by  you,  also 
the  amount  of  any  cash  payments  made  to 
us,  and  further  responsibility  on  our  part 
shall  then  cease.  It  Is  agreed  that,  should 
you  violate  any  of  the  provisions  of  this 
agreement  then  the  right  to  return  appara- 
tus shall  be  forfeited,  and  you  will  pay  to 
us  as  liquidated  damages  the  sum  of  money 
herein  specified  under  the  heading  of  price, 
the  same  as  though  you  had  volunteered  your 
acceptance  in  writing." 

After  the  Jury  was  impaneled,  defendant 
admitted  the  execution  of  the  contract  and 
amount  of  debt,  nothing  else  appearing,  and 
assumed  the  burden  upon  its  counterclaim 
and  recoupment  There  was  no  evidence 
that,  after  notice  In  writing,  the  plaintiff 
was  given  the  opportunity  to  correct  any  de- 
fects, or  that  the  defendant  offered  to  r«r- 
turn  the  property,  and  the  defendant  failed 
to  make  the  cash  payment  of  $700,  and  re- 
tained the  kiln,  and  has  continued  to  use  It 
After  the  conclusion  of  the  evidence,  the 
court  being  of  opinion  that  the  failure  of 
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defendant  to  allow  pUilntiff  to  make  test, 
together  with  defendant's  failure  to  retnm 
or  offer  to  return  the  property  to  plaintiff, 
the  defendant  conld  not  maintain  its  conn- 
terdalm  against  plaintiff,  and  granted  the 
motion  to  dismiss  the  alleged  counterclaim, 
and  gave  Judgment  for  plaintiff,  and  do* 
fendant  excepted. 

H.  S.  Ward  and  Gaylord  ft  Gaylord,  for 
appellant  Pruden  ft  Pruden,  Wm.  Bond, 
and  Wm.  Bond,  Jr.,  for  appellee. 

ALLEN,  J.  The  correctness  of  the  ruling 
in  the  superior  court  depends  on  the  con- 
struction of  the  written  contract  entered  in- 
to between  the  plaintiff  and  the  defendant 
By  its  terms  the  plaintiff  agreed  to  furnish 
the  defendant  a  complete  dry  kiln  apparatus 
for  the  sum  of  11,725,  of  which  |700  was  to 
be  paid  in  cash,  and  it  guaranteied  its  quali- 
ty and  workmanship,  and  it  was  provided 
therein  that  upon  failure  of  the  kiln  to  do 
the  work  as  guaranteed,  the  defendant  should 
notify  the  plaintiff  to  that  effect  &nd  give  it 
the  opportunity  to  correct  any  defects,  and 
if,  after  such  correction,  the  kiln  still  failed 
to  do  the  work  as  guaranteed,  the  defendant 
agreed  to  reload  the  material  furnished  and 
ship  to  the  plaintiff.  It  was  further  stipulat- 
ed in  the  contract  that  upon  return  of  the 
material,  the  plaintiff  would  refund  all  mon- 
ey covering  freight  charges  and  cash  pay- 
ments paid  by  the  defendant  and  that  fur- 
ther responsibility  on  the  part  of  the  plain- 
tiff should  then  oease.  The  defendant  did 
not  give  the  plaintiff  the  opportunity  to  cor- 
rect defects,  if  they  existed,  nor  did  It  of- 
fer to  return  the  material. 

The  contract  is  fair  and  reasonable  on  its 
face,  and  in  the  absence  of  fraud,  which  is 
not  alleged,  must  be  enforced.  It  belongs  to 
the  class  of  contracts  called  "Contracts  of 
Sale  or  Return,"  of  which  it  is  said  in  Par- 
sons on  Contracts  (5th  Ed.)  vol.  1,  p.  539: 
"In  these  the  property  in  the  goods  passes 
to  the  purchaser,  subject  to  an  option  in  him 
to  return  them  within  a  fixed  time  or  a  rea- 
sonable time ;  and  if  he  falls  to  exercise  this 
option  by  so  returning  them,  the  sale  be- 
comes absolute,  and  the  price  of  the  goods 
may  be  recovered  in  an  action  for  goods  sold 
and  delivered"— 4nd  in  Cyc.  vol.  35,  p.  237: 
*'Where  the  contract  provides  for  a  return 
of  the  goods  if  not  satisfactory,  the  buyer 
cannot  relieve  himself  from  liability  for  the 
price,  unless  he  returns  or  offers  to  return 
them,  and  the  offer  to  return  must  be  un- 
conditional." This  principle,  as  applicable 
to  the  facts  in  this  case,  is  approved  in  Main 
V.  Griffin,  141  N.  a  43,  53  S.  B.  727,  Main 
V.  Field,  144  N.  C.  307,  56  S.  B.  943,  11  L. 
R.  A..(N.  S.)  245,  119  Am.  St  Rep.  956, 
and  Piano  Co.  v.  Kennedy,  152  N.  C.  197, 
67  S.  B.  488,  in  which  last-cited  case  the 
court  says:   "We  have  recognized  the  prin- 


ciple that  there  can  be  no  implied  warranty 
of  quality  in  the  sale  of  personal  property 
where  there  is  an  express  warranty,  and 
that  where  a  party  sets  up  and  relies  upon 
a  written  warranty  he  is  bound  by  its  terms 
and  must  comply  with  them.  30  Am.  ft 
Eng.  p.  199;  Main  v.  Griffin,  141  N.  C.  43, 
53  S.  B.  727.  We  recognize  the  further 
principle,  applied  by  us  in  that  case,  that  a 
failure  by  the  purchaser  to  comply  with  the 
conditions  of  the  warranty  is  fatal  to  a  re- 
covery for  breach  of  the  warranty  in  an  ac^ 
tlon  on  it,  or  where,  as  in  this  case,  dam- 
ages for  the  breach  are  pleaded  as  a  counter- 
claim in  an  action  by  the  seller  for  the  pur- 
chase money." 

The  defendant  having  failed  to  return  the 
material,  and  not  having  offered  to  do  so, 
and  having  failed  to  perform  other  stipula- 
tions contained  In  the  contract,  was  not  en- 
titled to  recover  on  his  counterclaim,  and  on 
the  admitted  facts  Judgment  was  properly 
rendered  in  favor  of  the  plaintiff  for  the 
contract  price. 

No  error. 


aeo  N.  0. 17} 
WOOD  ©t  al.  v.  WOODLEY  et  aL 

(Supreme  Court  of  North  Carolina.     Sept  U, 

1912.) 

1.  Basements    (i    3*)  — Right    of    Wat— 
Grants. 

A  grantee  of  a  part  of  a  parcel  of  land 
abutting  on  a  street  together  with  a  right  of 
way  over  the  remaining  part  to  the  street,  ac- 
qoires  a  right  of  way  appurtenant  to  the  land 
conveyed,  inuring  to  himself,  his  heirs  and  as- 
signs, as  owners  and  occupants  of  the  land,  and 
not  otherwise;  and  he  may  not  convey  to  an- 
other a  right  of  way  in  gross  or  a  right  of  way 
appurtenant  as  owner  of  an  entirely  separate 
parcel  of  land. 

[Ed.  Note.— For  other  cases,  see  Basements, 
Cent  Dig.  If  8-12;  Dec.  Dig.  |  8.*] 

2.  Injunction  (|  47*)  —  Thbeatened  Exxb- 
ciSE  or  Illegal  Right. 

Where  a  deed  purporting  to  convey  to  the 
grantee  a  right  of  way  over  a  third  person's 
land  in  fact  conveyed  no  right  over  such  land, 
but  the  grantee  threatened  to  exercise  the  right, 
equity  would,  at  the  suit  of  the  third  person, 
enjoin  the  exercise  of  the  right  claimed. 

[Ed.  Note.--For  other  cases,  see  Injunction, 
Cent  Dig.  1 100;  Dec.  Dig.  |  4Y.*] 

Appeal  ftom  Superior  Court  Pasquotank 
County;    Stephen  C.  Bragaw,  Judge. 

Action  by  John  Q.  A.  Wood  and  another 
against  W.  J.  Woodley  and  another.  From 
an  order  continuing  a  preliminary  restrain- 
ing order  until  the  hearing,  defendants  ap- 
peal.   Afllnned.  « 

W.  A.  Worth  and  Bi  F.  Aydlett  for  ap- 
pellants.   Ward  &  Thompson,  for  appellees. 

HOKE,  J.  [1]  On  the  hearing  it  was 
made  to  appear:  That  on  May  8,  1899,  one 
Wiley  N.  Gregory  owned  a  parcel  or  lot  of 
land  in  Elizabeth  City,  N.  C,  abutting  on 
the  south  on  Matthews  street  and  on  said 
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day  he  conveyed  to  W.  J.  Broughton  and 
wife  the  nortbem  portion  of  this  lot»  to  the 
amount  of  one  acre.  The  deed,  after  de- 
scribing and  conveying  the  acre  in  question, 
contained  the  following:  ''Together  with  the 
right  of  ingress  and  egress  for  the  space  of 
20  feet  wide  along  the  Biggs  line  to  Mat- 
thews street" — the  habendum  being  as  fol- 
lows: "To  have  and  to  hold  the  said  lot  of 
land  as  follows,  with  the  right  and  privi- 
leges thereto  belonging  to  the  said  Wm.  J. 
Broughton  and  his  heirs  and  assigns  for- 
ever." And  on  March  28,  1900,  said  Brough- 
ton  and  wife  conveyed  said  acre  of  land  by 
apt  words  to  defendant  W.  J.  Woodley;  this 
deed  containing  the  same  stipulation  for  in- 
gress and  egress  with  habendum  as  follows: 
"To  have  and  to  hold  the  aforesaid  land, 
etc.,  together  with  all  improvements,  privi- 
leges, and  appurtenances  thereto  belonging, 
to  the  said  W.  J.  Woodley  and  his  heirs  and 
assigns,"  etc.  That  on  the  11th  of  Novem- 
ber, 1904,  said  Wm.  Gregory  conveyed  the 
southern  portion  of  the  aforesaid  land  to 
one  Joseph  A.  Byrum,  subject  to  the  above 
right  of  way,  and  on  September  1,  1908, 
said  Byrum  conveyed  said  southern  portion 
to  plaintiff  subject  to  the  same  right  of 
way,  etc  That  on  February  16,  1912,  de- 
fendant A.  0.  Stokes  owned  a  parcel  or  lot 
of  land  adjoining  the  acre  conveyed  by  Greg- 
ory to  Broughton,  and  from  Broughton  to 
Woodley,  and  on  said  date  said  Woodley  un- 
dertook to  convey  to  A.  C.  Stokes,  owning 
and  occupying  this  adjoining  lot,  the  right 
to  use  and  enjoy  the  right  of  way  created 
and  conveyed  by  said  deeds  of  Gregory  and 
Broughton  in  terms  as  foUows:  "Do  bar- 
gain, sell,  give,  grant,  and  convey  unto  the 
party  of  the  second  part,  bis  heirs  and  as- 
signs, a  right  of  way  over  and  along  the 
southwest  corner  of  the  property  purchased 
by  said  W.  J.  Woodley  from  W.  J.  Brough- 
ton and  wife,  said  right  of  way  to  be  20 
feet  wide  east  and  west,  and  40  feet  long 
north  and  south,  together  with  the  right  of 
ingress  and  egress  over  and  along  a  20-foot 
alley  leading  from  Matthews  street  to  the 
property  described  above,  along  the  eastern 
side  of  the  Riggs  land  in  so  far  as  the  par- 
ties of  the  first  part  have  authority  to  con- 
veyf  and  for  further  reference  see  deed,  to 
said  W.  J.  Woodley  from  W.  J.  Broughton 
and  wife,  recorded  in  Book  21,  page  644, 
register  of  deed*s  office  for  Pasquotank  coun- 
ty." It  was  further  alleged  and  admitted 
that  said  defendant  A.  C  Stokes  intended 
presently  to  xs^  and  enjoy  said  way,  claim- 
ing the  right  to  do  so  under  said  deed  from 
bis  codefendant,  Woodley. 

Upon   these   facts   the    restraining   order 
was  properly  continued  to  the  hearing.    The 


deeds  from  Gregory  to  Broughton  and  from 
Broughton  to  Woodley  conveyed  the  land 
therein  described,  and  a  right  of  way  over 
the  remaining  portion  of  the  tract  to  Mat- 
thews street  It  was,  however,  a  right  of 
way  appurtenant  to  the  land  conveyed,  in- 
uring to  Woodley,  his  heirs  and  assigns,  as 
owners  and  occupants  of  said  land  and  not 
otherwise,  provided  that,  even  as  to  them, 
the  burden  could  not  be  unduly  increased. 
"It  may  accordingl^r  be  stated  as  a  general 
principle  that,  if  an  easement  has  become 
appurtenant  to  an  estate,  it  follows  every 
part  of  the  estate  into  whosesoever  hands  the 
same  may  come  by  purchase  or  descent, 
'quacunque  servitus  fundo  debetur,  omnibus 
ejus  partibus  debetur,'  provided  the  burden 
upon  the  servient  estate  Is  not  thereby  in- 
creased." Washburn  on  Easements  (3d.  Ed.) 
p.  36.  This  being  the  extent  of  his  right 
over  plaintiffs'  lands,  Woodley  had  no  power 
to  convey  to  Stokes  either  a  right,  of  way 
in  gross  or  a  right  of  way  appurtenant  as 
owner  of  an  entirely  distinct  and  separate 
parcel  of  land.  In  Jones  on  Easements  the 
doctrine  is  stated  as  follows:  ''Sec  28.  An 
appurtenant  easement  cannot  be  conveyed 
by  the  party  entitled  to  it  separate  from  the 
land  to  which  It  is  appurtenant  It  can  be 
conveyed  only  by  a  conveyance  of  such  land. 
It  adheres  In  the  land  and  cannot  exist  se^ 
arate  from  it  It  cannot  be  converted  into 
an  easement  in  gross."  And  further  at 
section  360:  "One  having  a  right  of  way  ap- 
purtenant to  certain  land  cannot  use  it  for 
the  benefit  of  other  land  to  which  the  right 
is  not  attached,  although  such  other  land  is 
within  the  same  inclosnre  with  that  to 
which  the  easement  belongs.  Except  for  this 
rule,  the  burden  upon  the  servient  estate 
might  be  increased  at  the  pleasure  of  the 
owner  of  the  dominant  estate.  This  rule  is 
therefore  applicable,  whether  the  way  was 
created  by  grant,  reservation,  prescription, 
or  as  a  way  of  necessity.  In  either  case  the 
way  is  created  by  grant  either  express,  pre- 
sumed or  applied.  The  way  is  granted  for 
the  benefit  of  the  particular  land,  and  its 
use  is  limited  to  such  land.  Its  use  cannot 
be  extended  to  other  land,  nor  can  the  way 
be  converted  into  a  public  way  without  the 
consent  of  the  owner  of  the  servient  estate.** 

[2]  The  deed  of  W.  J.  Woodley  therefore 
conveyed  to  defendant  Stokes  no  right  of 
way  over  plaintiffs'  land.  On  the  facts  as 
they  now  appear  the  threatened  exercise  of 
such  right  was  properly  enjoined.  23  A.  & 
E.  (2d  Ed.)  p.  35. 

There  is  no  error,  and  the  judgment  con- 
tinuing the  restraining  order  to  the  hearing 
is  affirmed. 

Affirmed. 
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SNOWDBN  V.  BBIili. 

(Supreme  Court  of  North  Carolina.     Sept  11, 

1912.) 

1.  Easements  (|  8*)  •— Private  Wats  — Ac- 
quisition BT  Advebse  Use. 

Tbe  right  to  a  private  way  may  be  ac- 
quired by  a  continuous  adverse  use  for  20  years, 
but  mere  user  for  that  time  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  §§  23,  24,  33;  Dec  Dig.  §  8.*] 

2.  Advebjse  Possession  (|  31*)— Definition 
•—"Advebse  Useb." 

The  term  "adverse  user,"  or  '*ad verse  pos- 
session," implies  a  user  or  possession  that  is 
not  only  under  a  claim  of  right,  but  that  is 
open  and  of  such  character  that  the  true  own- 
er may  have  notice  of  the  claim. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |S  128-133;  Dec.  Dig.  | 
31.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  1,  pp.  227-236;  vol.  8,  p.  7568.] 


8.  Adverse   Possession    (§    114*)  —  Cibcum- 

BTANTIAL  EVIDENG1&— ADVEBSS    USEB. 

Adverse 'user  or  possession  uuder  a  claim 
of  right  may  be  established  by  circumstantial, 
as  well  as  by  direct,  evidence. 

[Ed,  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  682h680;  Dec.  Dig.  { 
114.*] 

4.  Easements  (§  61*)r-PRivATB  Wats  — Ad- 
verse UsEB— JuBY  Question. 

In  an  action  to  restrain  defendant  from 
obstructing  a  lane  over  which  plaintiff  claims 
the  right  to  travel  as  a  private  way,  held,  un- 
der the  evidence,  a  jury  question  whether  he 
had  maintained  adverse  user  for  more  than 
20  years. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  §§  102,  130,  144,  148;  Dec.  Dig.  § 
61.»1 

5.  Evidence  (§  687*>— Cibcumstantial  Evi- 
dence—Weight. 

When  a  fact  is  to  be  proven  by  circum- 
stantial evidence,  the  finding  of  the  jury  is  not 
dependent  altogether  upon  belief  in  the  truth 
of  the  evidence,  as  the  jurors  must  not  only  be- 
lieve the  witnesses,  but  must  also  draw  from 
their  testimony  the  inferences  arising  from  the 
facts  proven. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  f  2436;  Dec.  Dig.  §  587.*] 

6.  Easements    (§   61*)— Right    of   Wat    by 
Advebse  User— Instructions. 

In  an  action  to  restrain  defendant  from 
obstructing  a  lane  over  which  plaintiff  claims 
the  right  to  travel  as  a  private  way  through 
adverse  user,  it  was  the  trial  judge's  duty  to 
explain  to  the  jury  the  meaning  of  the  term 
"adverse  user,"  and  to  direct  a  finding  for 
plaintiff  if  the  greater  weight  of  the  evidence 
showed  that  there  had  been  adverse  user  for  20 
years,  and  otherwise  to  find  for  defendant 

[Ed.  Note.— For  other  cases,  see  Easements. 
Cent.  Dig.  ff  102,  130,  144,  148;  Dec.  Dig.  § 
61.*] 

Api)eal  from  Superior  Court,  Currituck 
County. 

Action  by  Edmond  Snowden  against  C.  M. 
Bell.  Judgment  for  plaintiff,  and  defendant 
appeals.    New  trial  granted. 

The  plaintiff  brings  this  suit  to  restrain 
the  defendant  from  interfering  with  his  use 
of  a  lane  from  the  Etherldge  farm,  owned  by 
plaintiff,  and  ruzming  eaatwardly  to  the 
public    road   leading   to    Snowden   station.. 


Plaintiff's  evidenoe  tends  to  proye  that  the 
Etherldge  and  Humphrey  lands  were  orig- 
inally owned  by  Isaac  Snowden;  that  this 
lane  In  controversy  runs  between  the  Bell 
land  on  the  north  and  the  Humphrey  land  on 
the  south,  and  runs  to  the  Etherldge  land; 
that  for  years  the  Isaac  Snowden  fence  to 
Humphrey  land  was  inside  the  lane,  and 
that  there  was  a  line  tree  of  the  Etherldge 
farm  at  the  end  of  this  lane:  that  the  lane 
has  been  kept  up  Jointly  by  Bell  and  Snow- 
den heirs,  and  plaintiff  when  he  succeeded 
the  Snowden  heirs,  since  its  establishment; 
also  that  for  50  to  60  years  the  owners  of 
the  Etherldge  and  Humphrey  farms  have 
continuously  used  this  lane  for  any  and  all 
purposes.  The  plaintiff  also  offered  evidence 
that  he  did  not  know  of  permission  to  use 
the  lane  being  asked  at  any  time,  and  that 
he  used  it  as  of  right.  There  was  also  evi- 
dence that  the  defendant  caused  a  warrant 
to  issue  against  a  tenant  of  the  plaintiff  for 
using  the  lane,  and  that  the  plaintiff  gave 
the  defendant  a  bond  to  repair  any  injuries 
to  the  lane  caused  by  his  hauling  logs  over 
It,  at  a  time  when  he  wished  to  use  It  for 
that  purpose. 

The  following  Issues  were  submitted  to  the 
jury: 

"1.  Is  the  plaintiff  the  owner  of  an  ease- 
ment entitling  him  to  use  the  lane  in  contro- 
versy?   Answer:   Yes. 

'*2.  If  so,  has  defendant  obstructed  plain- 
tiff in  the  use  of  said  lane  as  alleged?  An- 
swer:  Yes." 

At  the  conclusion  of  the  evidence,  his 
honor  instructed  the  jury  to  answer  the  first 
issue,  **Yes,"  if  they  believed  the  evidence, 
and  the  defendant  excepted.  Judgment  wns 
rendered  on  tbe  verdict  in  favor  of  the  plain- 
tiff, and  the  defendant  appealed. 

Ward  &  Grimes,  for  appellant.  E.  F.  Ayd- 
lett  and  J.  C.  B.  Ehringbaus,  for  appellee. 

ALLEN,  J.  [1]  It  is  well  established  In 
this  st-ate.  that  the  right  to  a  private  way 
may  be  acquired  by  a  continuous  adverse  use 
for  20  years  and  that  a  mere  user  for  the 
required  period  is  not  sufi^clent  to  confer  the 
right  Ingraham  v.  Hough,  46  N.  C.  43; 
Mebane  v.  Patrick,  46  N.  C.  23;  Ray  v. 
Lipscomb,  48  N.  C.  186;  Boyden  v.  Achen- 
bach,  79  N.  C.  539;  Id.,  86  N.  C.  397.  In  the 
last  case  dted  the  doctrine  Is  well  stated  as 
follows:  "It  would  be  unreasonable  to  de- 
duce from  the  owner's  quiet  acquiescence, 
a  simple  act  of  neighborhood  courtesy.  In  the 
use  of  a  way  convenient  to  others  and  not 
Injurious  to  himself,  over  land  unimproved 
or  In  woods,  consequences  so  seriously  de- 
tracting from  the  value  of  the  land  thus 
used,  and  compel  him  needlessly  to  interpose 
and  prevent  the  enjoyment  of  the  privilege 
In  order  to  the  preservation  of  the  right  of 
property  unimpaired.  And  so  It  is  declared 
in  Mebane  v.  Patrick,  46  N.  C.  23,  and  re- 
iterated in  Smith  v.  Bennett,  Id.  372,  by  the 
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late  Chief  Justlee,  In  his  comments  npon  the 
charge  that,  If  the  plaintiff  had  continuously 
and  without  Interruption  used  and  enjoyed 
the  way  for  more  than  20  years,  he  was  en- 
titled to  recover.  He  says:  The  charge  is 
correct  as  far  as  It  goes,  but  it  does  not  go 
far  Plough.  There  is  another  and  very  es- 
sential requisite,  In  order  to  raise  the  pre- 
sumption of  a  grant  The  user  must  be  ad- 
verse and  as  of  right'  Again,  in  Ray  v. 
Lipscomb,  48  N.  C.  186,  referring  to  those 
adjudications,  he  says:  These  cases,  as  It 
seems  to  us,  put  the  doctrine  of  presumption 
of  a  right  of  way  from  user  on  Its  true 
basis;  and  as  was  said  in  the  argument, 
considering  the  state  of  things  among  us 
for  many  years  past  in  regard  to  a  neigh- 
bor's passing  on  the  unluclosed  land  of  an- 
other, either  on  horseback  or  with  his  wagon, 
any  other  conclusion  would  have  resulted  in 
great  and  general  Inconvenience/  There 
must,  then,  be  some  evidence  accompanying 
the  user,  giving  It  a  hostile  character,  and 
repelling  the  Inference  that  it  Is  permissive 
and  with  the  owner's  consent  to  create  the 
easement  by  prescription  and  impose  the  bur- 
den upon  the  land." 

[2,  Jl  The  term  "adverse  user"  or  •'adverse 
possession"  Implies  a  user  or  possession  that 
is  not  only  under  a  claim  of  right,  but  that 
it  is  open  and  of  such  character  that  the 
true  owner  may  have  notice  of  the  claim, 
and  this  may  be  proven  by  circumstances  as 
well  as  by  direct  evidence.  In  Parker  v. 
Banks,  79  N.  G.  486,  the  cpurt  speaking  of 
an  adverse  possession,  says:  "Mr.  Angell 
says  *that  the  clearest  and  most  compre- 
hensive definition  of  a  disseisin  and  adverse 
possession  is  an  actual,  visible,  and  exclusive 
appropriation  of  land,  commenced  and  con- 
tinued under  a  daim  of  right'  The  claim 
must  be  adverse,  and  accompanied  by  such 
an  invasion  of  the  rights  of  the  opposite  par- 
ty as  to  give  him  a  cause  of  action.  It  is 
the  occupation  with  an  intent  to  claim 
against  the  true  owner,  which  renders  the 
entry  and  possession  adverse;  and  It  is  the 
settled  doctrine  that  this  question  of  ad- 
verse possession,  as  one  of  Intention,  ought 
to  be  found  by  the  Jury,  or  In  some  other 
way  ascertained  as  an  essential  ftict  with- 
out which  the  quality  of  the  possession  can- 
not be  determined." 

[4]  Applying  these  principles,  we  are  of 
opinion  that  the  plaintiff  Introduced  evi- 
dence of  an  adverse  user  for  more  than  20 
years,  which  entitled  him  to  have  his  case 
submitted  to  the  Jury,  but  that  It  was  not 
of  such  conclusive  character  as  to  warrant 
a  peremptory  instruction  In  favor  of  the 
plaintlfC  A  user  for  more  than  40  years  is 
clearly  shown,  but  much  of  the  evidence  is 
consistent  with  the  contention  that  it  was 
not  hostile  and  adverse,  but  permissive,  and 
the  evidence  of  notice  to  the  defendant  that 
It  was  under  a  claim  of  right  was  entirely 
circumstantial. 


[8]  When  a  fact  is  to  be  proven  by  circum- 
stantial evidence,  the  finding  of  the  Jury  is 
not  dependent  altogether  upon  belief  in  the 
truth  of  the  evidence,  as  the  Jurors  must 
not  only  believe  the  witnesses,  but  must  also 
draw  from  their  testimony  the  iDfarenc(>s 
arising  from  the  facts  proven.  There  Is  also 
evidence,  although  not  clearly  stated,  tint 
the  defendant  objected  to  one  of  the  tenants 
using  the  way,  and  that  he  required  the 
plaintiff  to  execute  a  bond  to  him  to  repair 
any  injuries  caused  by  hauling  timber  over  it 

[6]  We  think  It  was  the  duty  of  his  honor 
to  explain  to  the  Jury  the  meaning  of  the 
term  "adverse  user,"  and  to  Instruct  them 
to  answer  the  issue  in  the  aflirmative  If 
they  found,  by  the  greater  weight  of  the  evi- 
dence, there  had  been  such  user  for  20  years, 
and  otherwise  to  answer  the  issne  In  the 
negative,  and  that  there  was  error  In  the 
Instruction  given. 

New  triaL 

a60  N.  G.  SU) 

boLBS  T.  SBABOARD  AIR  UNB  RY.  GO. 

(Sapreme  Goart  of  North  Garolina.    Sept  11, 

1912.) 

GoNTBiBimoN  (i  6*)— Joint  Tobt-Fkasors— 

LlABIUTT. 

Where  the  negligence  of  an  express  com- 
pany in  leaving  its  truck  near  a  railroad  track 
and  the  negligence  of  the  railroad  company  in 
operating  its  train  concurred  in  causing  the 
death  of  a  passenger,  unable  to  gain  a  foot- 
hold on  the  train  because  of  its  speed  and  the 
crowded  condition  of  the  platform,  and  knocked 
under  the  can  by  the  truck,  the  two  companies 
were  Joint  tort-ieasori  as  to  the  administra- 
tor of  the  deceased  passenger,  suing  for  bis 
death,  and  as  between  the  companies  there  was 
no  right  of  indemnity  or  contribution,  though 
the  negligent  act  of  the  express  company  would 
not  have  injured  the  passenger,  if  Uie  railroad 
company  had  not  also  been  negligent 

[Bd.  Note.— For  other  cases,  see  Gontribu- 
tlon,  Gent  Dig.  H  6-0;   Dec  Dig.  f  6.*] 

Appeal  from  Superior  Gourt  Northampton 
County;  Cllne,  Judge. 

Action  by  J.  W.  Doles,  administrator  of 
Frank  Brown,  deceased,  against  the  Sea- 
board Air  Line  Railway  Gompany.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Mason  ft  Worrell  and  Murray  Allen,  for 
appellant  S.  T.  StancelU  Peebles  ft  Harris, 
and  Gay  ft  Midyette,  for  appellee. 

WALKBRv  J.  It  Is  not  necessary  to  make 
an  extended  statement  of  the  facts  In  this 
case.  The  plaintlfTs  Intestate,  Frank  Brown, 
wtM  killed  at  Suffolk,  Va.,  while,  as  alleged, 
he  was  boarding  the  defendant's  passenger 
train  at  that  place,  bound  for  Margaretsville, 
in  this  state.  The  plaintiff's  testimony  tend- 
ed to  show  that  the  intestate  purchased  a 
ticket  for  bis  passage  from  Suffolk  to  his 
destination,  and  was  in  the  act  of  getting 
upon  the  passenger  coach  Just  after  the  con- 
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dnctor  bad  given  the  call,  '*A1I  aboard! 
when  the  train  waa  started,  "at  once  after 
the  signal  was  given,**  and  the  intestate,  who 
was  nnable  to  gain  a  foothold  because  of  the 
speed  of  the  train  and  the  crowded  condition 
of  the  steps  and  platform  of  the  car,  was 
knocked  under  the  cars  by  a  truck  of  the 
Southern  Express  Company,  which  had  been 
left  on  the  platform  at  the  station,  within 
a  few  feet  of  the  passing  train,  and  killed. 
One  witness  testified  that  the  train  started 
with  a  jerk  and /'with  full  force,**  while  pas- 
sengers were  trying  to  alight  from  the  train 
and  the  intestate  was  attempting  to  get  on 
the  steps,  and  that  plaintiff  could  have  been 
seen  by  the  engineer  and  the  porter,  who 
called  for  passengers  to  get  aboard.  On  the 
contrary,  there  was  evidence  tending  to  show 
that  the  train  started  at  its  usual  speed,  and 
that  intestate  was  leaving  the  car,  and  Jump- 
ed on  the  truck,  and  was  killed.  There  was 
also  evidence ,  that  he  was  warned  not  to 
leave  the  car  by  the  porter,  who  told  him 
that  he  would  have  the  train  stopped,  so 
that  he  could  ge:t  off  safely.  It  may  be  said, 
generally,  ttiat  some  of  the  evidence  tended 
to  show  negligence  on  the  part  of  the  defend- 
ant, which  proximately  caused  the  intestate's 
death,  while  there  was  other  evidence  which 
tended  to  prove  that  the  intestate's  death 
was  caused  entirely  by  his  own  fault  in 
Jumping  from  a  rapidly,  moving  train. 

The  court  submitted  the  case  to  the  Jury  in 
a  charge  which  fully  explained  every  phase 
of  the  evidence  and  clearly  set  forth  the  law 
applicable  to  the  facts  as  they  might  find 
them  to  be.  The  charge  of  the  court  was 
in  accordance  with  the  principles  laid  down 
in  Roberts  v.  Railroad,  156  N.  G.  70,  70  S. 
E.  1080,  and  the  essential  facts  of  the  two 
cases  cannot  well  be  distinguished.  That 
case  must  control  our  decision  in  this  one 
on  all  the  points  raised  by  the  defendant,  ex- 
cept the  contention  that  the  court  should 
not  have  entered  a  nonsuit  upon  the  evidence 
as  to  the  Southern  Express  Company.  The 
defendant  objected  to  this  ruling  of  the 
court,  and  relies  upon  Gregg  v.  Wilmington, 
155  N.  O.  18,  70  8.  B.  1070,  to  sustain  his 
objection.  Rut  we  do  not  see  the  analogy 
between  the  two  cases.  In  that  case,  Wol- 
vin*s  n^ligence  was  active  and  the  efQcient 
cause  of  the  injury,  while  the  negligence  of 
the  city  of  Wilmington  was  merely  passive, 
in  allowing  the  dangerous  condition,  brought 
about  by  Wolvin*s  negligence,  to  exist  in  one 
of  its  streets.  The  city  did  not  actually 
co-operate  with  Wolvin  In  committing  the 
wrong  to  the  plalntiff*s  intestate.  In  the 
Gregg  Case,  approving  what  is  said  by  Judge 
Cooley  in  his  treatise  on  Torts  (3d  Ed.,  p. 
254),  we  stated  the  general  rule  to  be  accord- 
ing to  the  maxim  that  no  man  can  make  his 
own  misconduct  the  ground  for  an  action 
against  another  in  his  own  favor.  If  he  suf- 
fers because  of  his  own  wrongdoing,  the  law 


will  not  relieve  him.  The  law  cannot  recog- 
nize  equities  as  springing  from  a  wrong  in 
favor  of  one  who  was  concerned  in  conunlt- 
tlng  it  155  N.  a  24,  70  S.  B.  1070.  Where 
two  or  more  persons  have  participated  in  the 
commission  of  a  wrong,  the  general  rule  un- 
doubtedly is  that  a  right  to  contribution  or 
indemnity  will  not  arise  in  favor  of  the  one 
held  responsible  by  the  injured  party.  88 
Cyc.  403.  There  are  exceptions  to  the  rule, 
but  this  case  is  not  included  in  any  of  them. 
The  case  of  ChurchUl  v.  Holt,  131  Mass. 
67,  41  Am.  Rep.  191,  seems  to  be  a  strong 
authority  against  the  contention  of  the  de- 
fendant It  appeared  that  Churchill  left 
his  hatchway  in  an  unsafe  condition.  De- 
fendant's servant  in  the  performance  of  his 
master's  business,  interf^ed  with  it  so  that 
it  became  more  dangerou»— that  is,  the  dan- 
ger already  existing  by  the  fault  of  Churchill 
was  increased— 4ind  Mrs.  Meston  fell  into 
the  hatchway,  and  was  thereby  injured,  and 
recovered  damages  of  Churchill.  It  was  held 
that  Churchill  was  not  entitled  to  Indemnity 
or  contribution  from  the  defendant  Holt, 
whose  servant  interfered  with  the  hatchway. 
With  respect  to  the  right  of  indemnity,  upon 
the  facts  presented,  the  court  said:  **In  such 
a  case,  both  parties,  whether  they  act  with 
a  common  purpose  or  independently,  aid  in 
creating  the  danger  or  nuisance,  and  It  is 
impossible  to  apportion  the  degree  of  their 
respective  negligence,  or  to  determine  by 
whose  individual  negligence  the  Injury  was 
caused.  They  are  both  wrongdoers,  whose 
unlawful  acts  contribute  to  produce  the  in- 
jury. They  are  In  pari  delicto,  and  there- 
fore neither  can  recover  indemnity  or  con- 
tribution of  the  other.  The  plaintiffs  con- 
tend that  they  had  the  right  to  go  to  the 
Jury  upon  the  question  whether  the  sole 
cause  of  the  injury  to  Mrs.  Meston  was  the 
negligent  acts  of  the  defendants'  servant 
We  must  presume  that  proper  instructions 
were  given  as  to  other  aspects  of  the  case; 
but  in  the  aspect  of  the  case  sui^osed  in 
the  instruction  we  are  considering,  that  is, 
if  the  jury  found  that  the  plaintiffs  negli- 
gently left  the  hatchway  in  a  dangerous 
condition,  and  that  the  acts  of  the  defend- 
ants* servant  merely  made  it  more  dangerous, 
it  is  impossible  for  the  Jury  to  find  that  the 
fault  of  the  plaintifFs  did  not  contribute  to 
the  injury.  It  is  like  the  case  of  a  man  in- 
jured by  falling  into  a  hole  dug  partly  by 
one  person  and  partly  by  another.  The  acts 
of  both  aid  in  creating  the  danger  which 
causes  the  injury,  and  it  cannot  be  ascer- 
tained whether  the  acts  of  one  excluding  the 
acts  of  the  other  would  have  caused  the  same 
injury.  If  the  acts  are  unlawful,  both  are 
wrongdoers  in  pari  delicto,  and,  though  each 
would  be  liable  to  the  i)erson  injured,  nei- 
ther could  recover  indemnity  or  contribu- 
tion of  the  other."  Churchill  v.  Holt  131 
Mass.  67,  41  Am.  Rep.  193.    When  the  same 
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<^ase  was  before  the  coart  on  a  former  ap- 
peal (127  Mass.  165,  34  Am.  Rep.  355),  It  was 
said:  *The  rule  that  one  of  two  joint  tort- 
feasors cannot  maintain  an  action  against 
the  other  for  indemnity  or  contribution  does 
not  apply  to  a  case  where  one  does  the  act 
or  creates  the  nuisance,  and  the  other  does 
not  join  therein,  but  Is  thereby  exposed  to 
liability.  In  such  case  the  parties  are  not  In 
pari  delicto,  as  to  each  other,  though  as  to 
third  persons  either  may  be  held  liable." 

But  that  is  not  our  case.  Here  the  ex- 
press company  left  the  truck  near  the  track 
of  the  railroad  company,  and,  if  this  was 
a  negligent  act,  it  would  not  have  harmed 
the  Intestate  if  the  defendant  had  not  also 
been  negligent.  The  two  acts  concurred  In 
producing  the  Injury,  and,  upon  the  assump- 
tion that  the  express  company  was  negligent, 
it  and  the  railroad  company  were  joint  tort- 
feasors, as  to  the  plaintiff  and  as  between 
themselves,  and  there  is  no  right  of  indemni- 
ty or  contribution.  It  may  also  be  said  that 
the  defendant's  wrong  was  the  active  and 
dominant  cause  of  the  injury,  without  which 
It  would  not  have  occurred,  and  it  therefore 
has  no  ground  whatever  upon  which  to  base 
a  claim  for  compensation  against  its  codelln- 
quent  Commissioners  ▼.  Indemnity  Co.,  155 
N.  C.  219.  71  S.  B.  214. 

We  find  no  error  in  the  record. 

No  error. 

<159  N.  C.  513) 

BROCK  V.  SCOTT.  . 

(Supreme  Court  of  North  Carolina.    Sept.  11, 

1912.) 

1.  Abatement  and  Revival  (|  11*>*Pendbn- 
CT  OF  Otiieb  Action. 

The  pendency  of  an  action  begrun  before  a 
justice  of  the  peace  at  the  time  of  the  insti- 
tution in  the  superior  court  of  an  action  on 
the  same  cause  of  action  does  not  justify  a  dis- 
missal of  the  action  In  the  superior  court, 
where  judgment  of  nonsuit  was  entered  in  the 
prior  action  before  pleadings  were  filed  in  the 
subsequent  action. 

[Ed.  Note.—For  other  cases,  see  Abatement 
and  Reviyal,  Cent  Dig.  Ji  86,  94-104;  Dec. 
Dig.  I  U.*] 

2.  CoiJBTB  (I  121*)— JuBisDionoir  — Amount 
IN  Contbovkbst. 

The  sum  demanded  in  good  faith  by  plain- 
tiif  determines  the  jurisdiction  of  the  superior 
«ourt;  and  a  plaintiff,  instituting  an  action  In 
the  superior  court  pending  an  action  begun  in 
justice  8  court  on  the  same  cause  of  action,  and 
alleging  facts  which,  if  proved,  justify  a  judg- 
ment in  excess  of  $200,  shows  a  case  within 
the  jurisdiction  of  the  superior  court,  tliough 
he  is  mistalcen  ai  to  the  legal  effect  of  remitting 
in  the  first  action  the  excess  over  $200  to  con- 
fer jurisdiction  on  the  justice,  so  that  he  cannot 
recover  in  the  superior  court  more  than  $200. 
[Ed.  Note. — ^For  other  cases,  see  Courts, 
<3ent.  Dig.  SI  413-426,  428;   Dec.  Dig.  S  121.*] 

8,  Justices  of  the  Peace  (§  44*)— Remitting 
Excess  oveb  $200  to  Confeb  Jurisdiction 

Revisai  1905,  §  1421,  providing  that  where, 
in  an  action  by  a  justice,  the  principal  sum  de- 
manded exceeds  $200,  the  justice  shall  dismiss 


the  action  unless  plaintiff  shall  remit  the  ex- 
cess above  $200,  and  the  justice  shall  make  the 
entry  that  plaintiff  remits  to  defendant  the  ex- 
cess, gives  to  a  creditor  the  opportunity  of  a 
speedy  trial  before  a  justice  by  reducing  his 
debt  to  $200,  but  he  need  not  sue  before  a 
justice;  but  where  he  does  so,  and  remits  the 
excess  over  $200  to  confer  jurisdiction,  he  re- 
leases such  excess,  and  any  recovery  before 
the  justice  or  in  a  subsequent  action  is  limited 
to  $200. 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  if  157-172;  Dea  Dig.  f 
44.*] 

Appeal  from  Superior  Court,  Cnrrituck 
County;    Bragaw,  Judge. 

Action  by  C.  H.  Brocl^  against  S.  J.  Scott 
From  a  judgment  of  dismissal,  plalntilf  ap- 
peals.    Reversed. 

This  was  a  civil  action  for  debt;  the  plain- 
tiff demanding,  in  bis  complaint,  $251.02.  An 
action  had  previously  been  instituted  be- 
tween the  same  parties  before  a  justice  of 
the  peace  on  the  same  cause  of  action,  in 
which  the  amount  above  $200  was  remitted 
to  confer  jurisdiction.  An  appeal  from  the 
Judgment  rendered  by  the  justice  was  taken 
to  February  term,  1910,  of  the  superior 
court  of  Currituck,  at  which  term,  and  on 
Wednesday  of  the  same,  the  plaintiff  took  a 
voluntary  nonsuit  Prior  to  the  taking  of 
this  nonsuit,  summons  in  this  action  was  is- 
sued and  served,  which  summons  was  re- 
turnable to  this  same  February  term,  1910, 
at  which  the  nonsuit  above  mentioned  was 
taken. '  The  nonsuit  in  the  action  instituted 
before  the  Justice  was  taken  before  any 
pleadings  in  this  action  were  filed  by  either 
party.  At  this  term  the  defendant  appeared, 
and  both  parties  asked  and  obtained  time 
to  plead.  Between  this  and  the  succeeding 
term  the  plaintiff  filed  his  complaint  for  the 
whole  amount  of  $251.02  and  at  the  succeed- 
ing or  fall  term,  1910,  the  defendant  filed  no 
plea,  and  made  no  motion  to  dismiss,  but 
again  asked  for  time  to  answer.  Between 
September  term,  1910,  and  March  term,  1911, 
the  answer  of  defendant  was  filed,  setting 
up,  among  other  defenses,  a  plea  that  an  ac- 
tion was  pending  between  the  same  parties 
for  the  same  cause  at  the  time  of  the  insti- 
tution of  this  action.  No  motion  for  the  de- 
termination of  the  plea  filed  was  made  by 
the  defendant,  though  the  cause  was  con- 
tinued from  term  to  term  until  February 
term,  1912,  from  which  this  appeal  was  tak- 
en. At  this  last  term,  when  the  case  was 
called,  defendant  for  the  first  time  moved  to 
dismiss  the  action.  The  motion  was  allow- 
ed, and  plaintiff  excepted,  and  appealed  to 
this  court 

E.  F.  Aydlett  and  J.  C.  B.  Ehringhaus,  for 
appellant     Ward  &  Grimes,  for  appellee. 

ALLEN,  J.  [1]  The  pendency  of  the  ac^ 
tlon,  commenced  before  the  justice  of  the 
peace,  at  the  time  this  action  was  insti- 
tuted In  the  superior  court,  did  not  Justify 


-•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  it  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


N.cy 


BROCK  y.  SCOTT 


725 


the  judgment  of  dismissal,  because  a  Jadg- 
ment  of  nonsuit  was  entered  In  the  former 
action  before  pleadings  were  filed  In  this, 
or  it  came  on  for  trial.  Grubbs  v.  Fergu- 
son, 136  N.  G.  60,  48  S.  E.  551;  Cook  t. 
Gook,  159  N.  G.  — ,  74  S.  B.  638.  In  the 
case  last  cited.  Justice  Hoke,  speaking  for 
the  court,  says:  "As  a  general  rule,  this 
right  to  plead  the  pendency  of  another  ac- 
tion between  the  same  parties  before  judg- 
ment had  is  regarded  to  a  large  extent  as 
a  rule  of  convenience,  resting  on  the  prin- 
ciple embodied  in  the  maxim,  *Nemo  debet 
bis  vexare,*  etc.  The  defect  is  one  that  can 
be  waived,  and  It  may  also  be  cured  by  dis- 
missing the  prior  action  at  any  time  before 
the  hearing.** 

[2]  Nor  do  we  think  it  is  true,  as  con- 
tended by  the  defendant,  that  the  superior 
court  has  no  jurisdiction  of  the  plaintifTs 
cause  of  action.  The  plaintiff  alleges  in  his 
complaint  facts  which,  if  true,  entitle  him  to 
a  judgment  for  more  than  |200,  and  It  has 
been  repeatedly  held  that  it  is  the  sum  de- 
manded in  good  faith  which  determines  the 
jurisdiction.  Sloan  v.  Railroad,  126  N.  G. 
487,  36  S.  E.  21;  Gromer  v.  Marsha,  122  N. 
G.  564,  29  S.  E.  836;  Horner  School  v.  Wes- 
cott,  124  N.  C.  518,  32  S.  E.  885;  Boyd  v. 
Lumber  Co.,  132  N.  G.  186,  43  S.  E.  631; 
Shankle  v.  Ingram,  133  N.  G.  254,  45  S.  E. 
578;  Thompson  v.  Express  Co.,  144  N.  G. 
392,  57  S.  E.  18. 

The  fact  that  the  plaintiff  was  mistaken 
as  to  the  legal  effect  of  remitting  the  excess 
over  |200,  in  order  to  confer  Jurisdiction  on 
the  justice,  and  cannot  now  recover  more 
than  that  sum,  does  not  oust  the  jurisdic- 
tion. In  Boyd  v.  Lumber  Co.,  supra,  the 
sum  demanded  was  $225,  and  the  plaintiff 
admitted  on  the  trial  that  he  was  not  enti- 
tled to  recover  more  than  $178.25,  and  Jus- 
tice Walker  says,  in  discussing  a  motion 
to  nonsuit,  which  was  denied:  **The  aggre- 
gate sum  demanded  in  good  faith  is  the  test 
of  jurisdiction,  and  if  the  plaintiff  claimed 
more  than  $200,  the  fact  that  he  failed  in 
his  proof  to  establish  all  of  his  claim  did 
not  oust  the  jurisdiction  of  the  court  The 
plaintiff  may  claim  a  sum  sufficient  to  give 
the  court  jurisdiction,  and  a  part  of  his 
claim  may  be  based  upon  an  erroneous  prin- 
ciple of  law,  and  for  this  reason  he  may  fail 
to  recover  that  part,  and  the  total  recovery 
may  therefore  fall  short  of  the  jurisdic- 
tional amount;  but  the  court  will  still  have 
jurisdiction  of  the  case,  and  may  award  judg- 
ment for  the  smaller  sum,  provided  it  ap- 
pears that  the  right  to  recover  the  larger 
amount  was  asserted  in  good  faith."  And  in 
Horner  School  v.  Wescott,  supra,  it  was  held 
that  the  superior  court  had  jurisdiction  of 
a  cause  of  action  based  on  a  contract;  the 
plaintiff  demanding  $479.25,  when  he  was 
mistaken  as  to  the  construction  of  the  con- 
tract and  under  its  terms  could  not  recover 
more  than  $200. 


There  is  no  suggestion  that  the  plaintiff 
was  not  acting  In  good  faith  and  did  not 
believe  that  he  was  entitled  to  recover  the 
amount  demanded,  and  no  reason  can  be  as- 
signed, upon  the  facts  appearing  in  the 
record,  for  taking  a  nonsuit  in  the  action 
commenced  before  the  justice,  except  that 
he  believed  he  was  entitled  to  and  would 
claim  the  full  sum  alleged  to  be  due  him, 
as  an  appeal  had  been  taken,  and  the  case 
would  be  tried  in  the  superior  court  in  any 
event 

[3]  We  are  of  opinion,  however,  that  the 
act  of  the  plaintiff  in  remitting  the  excess 
over  $200,  in  order  to  confer  jurisdiction  on 
the  justice,  operates  as  a  release,  and  that 
the  recovery  must  be  limited  to  that  sum. 
The  statute  (Rev.  S  1421)  provides  that: 
"Where  it  appears  In  any  action  brought  be- 
fore a  justice,  that  the  principal  sum  de- 
manded exceeds  two  hundred  dollars,  the 
justice  shall  dismiss  the  action  and  ren- 
der a  judgment  against  the  plaintiff  for  the 
costs,  unless  the  plaintiff  shall  remit  the 
excess  of  the  principal  above  two  hundred 
dollars,  with  the  interest  on  said  excess,  and 
shall,  at  the  time  of  filing  his  complaint  di- 
rect the  justice  to  make  this  entry:  The 
plaintiff,  in  this  action,  forgives  and  remits 
to  the  defendant  so  much  of  the  principal  of 
this  claim  as  is  In  excess  of  two  hundred 
dollars,  together  with  the  interest  on  said 
excess.' "  The  justice  of  the  peace  has  no 
jurisdiction  in  civil  actions  founded  on  con- 
tract if  the  sum  demanded,  exclusive  of  in- 
terest exceeds  $200,  and  the  plain  purpose 
of  section  1421  of  the  Revisal  IS  to  give  to 
one  holding  a  debt  the  opportunity  of  a 
speedy  trial  before  a  justice,  by  reducing  his 
debt  to  $200,  instead  of  requiring  him  to 
wait  for  a  term  of  the  superior  court 

The  plaintiff  was  not  compelled  to  sue  be- 
fore a  justice,  but  he  had  the  privilege  of 
doing  so,  and  the  statute  imposes  as  a  con- 
dition to  the  exercise  of  this  privilege  that 
he  "forgive  and  remit  to  the  defendant**  so 
much  of  the  principal  of  the  claim  as  is  in 
excess  of  $200,  which  is  in  effect  a  release. 
If  this  is  not  the  correct  interpretation  of 
the  statute,  it  would  seem  that  but  one 
other  conclusion  could  be  reached,  and 
that  is  that  the  plaintiff,  having  a  claim  in 
excess  of  $200,  can  remit  the  excess  and  re- 
cover judgment  for  $200,  and  hold  the  excess 
as  a  claim  against  the  debtor,  which  could 
not  have  been  contemplated.  The  case  of 
Goggins  V.  Harrell,  86  N.  G.  320,  sustains 
this  view.  In  that  case  the  plaintiff  sued 
a  surety  on  the  bond  of  a  constable,  the 
penalty  of  the  bond  being  $4,000,  to  recover 
$140,  and  undertook  to  remit  the  penalty  of 
the  bond  in  excess  of  $140,  and  the  court, 
after  holding  that  the  plaintiff  did  not  have 
the  right  to  remit  says:  "If  this  plaintiff 
could  remit  the  penalty  of  the  bond,  as  at- 
tempted in  this  case,  the  bond  would  be  sat- 
isfied by  the  judgment  rendered  upon  it  and 
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no  action  wodid  Ue  fior  any  farther  breaches 
thereof  by  other  parties  claiming  to  be  injur- 
ed thereby." 

We  conclude  that  the  superior  court  has 
jurisdiction,  but  that  the  plaintiff  cannot 
recover  more  than  $200  principal  money. 

Reversed. 

dw  N.  a  6») 

HODGBS  V.  SMITH. 

(Supreme  Oonrt  of  North  Carolina.    Sept  11, 

1912.) 

1.  Appbal  and  Bbbor  (fi  999*)  —  Rbvibw — 

FlirDING8--G0NCLUSiyBNESS. 

In  an  action  for  persoxud  injurv  caused  by 
a  horse  bought  from  defendant  by  plaintiff,  find- 
ings against  defendant  on  issues  as  to  warran- 
ty and  false  representation  as  to  the  qualities 
of  the  horse  are  conclusive  on  appeal. 

[Ed.  Note.--For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  Sf  3912-3924;  Dec.  Dig.  f 
999.*) 

2.  Sales  (§  441*)  — Falsb  Repbesentatioits 

BY    SELLKB— BVIDSNOB— SUFFICIBNCT. 

In  an  action  for  personal  injury  caused  by 
a  horse  bought  by  plaintiff  from  defendant,  evi- 
dence held  to  sustain  a  finding  that  defendant 
falsely  represented  that  the  horse  was  gentle 
and  dat  he  knew  of  its  vicious  propensides. 

Pid.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  1277-1283;    Dec  Dig.  (  441.*] 

3.  Sales  ({  261*)  —  Mibbkpbbsbntation  bt 

SBLLEB— LlABILITT. 

A  seller  of  a  horse  is  liable  for  falsely 
representing  it  to  be  gentle,  though  the  repre- 
sentation was  made  in  good  faith ;  he  having  no 
right  to  make  it  unless  he  positively  knew  that 
the  horse  was  gentle. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  |§  727-785;   Dec  Dig.  |  261.*] 

4.  Sales  (|  442*)— Bbbaoh  of  Wabbantt— 

DAMAQBB— BLElCBinB. 

A  buyer  of  a  horse  can  recover  from  the 
seller  for  personal  injury  received  through  the 
horse's  vicious  character;  the  measure  of  dam- 
ages not  being  limited  to  the  difference  between 
the  value  of  the  horse  as  warranted  and  as  he 
actually  proved  to  be. 

[Bid.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  |§  1284r-1301;  Dec  Dig.  {  442.*] 

Appeal  from  Superior  Court,  Beaufort 
County;    Webb,  Judge. 

Action  by  J.  B.  Bodges  against  R.  L. 
Smith,  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

The  following  issues  were  submitted  to 
the  Jury: 

''I.  Did  defendant  warrant  and  represent 
to  idaintiff  that  the  horse  in  question  was 
gentle  in  harness  and  safe  to  drive,  as  al- 
leged in  the  complaint?   Answer:    Tes. 

*12.  If  BO,  was  said  warranty  and  repre- 
sentation false,  as  Uleged  in  the  complaint? 
Answer:    Yes. 

*'3.  If  so,  was  plaintiff  injured  in  conse- 
quence thereof,  as  alleged  in  the  complaint? 
Answer :    Yea 

"4.  What  damage  is  plaintiff  entitled  to 
recover  of  defendant?  Answer:  One  thou- 
sand dollars  ($1,000)." 

From  the  Judgment  rendered  the  defend- 
ant appealed. 


F.  G.  James  &  Son  and  Ward  &  Grimes* 
for  appellant  Small,  MacLean  &  McMuIlan, 
for  appellee. 

BROWN,  J.  This  case  was  before  this 
court  on  a  former  appeal,  and  is  reported 
in  158  N.  C.  256,  73  S.  E.  807.  The  plaintiff 
seeks  to  recover  damages  for  personal  in- 
juries sustained  by  the  running  away  of  a 
horse  purchased  by  him  of  the  defendant 
on  the  ground  that  the  horse  was  falsely 
warranted  to  be  gentle.  On  a  former  trial 
a  motion  to  nonsuit  was  sustained,  and  this 
court  held  that  there  was  sufficient  evidence 
to  go  to  the  Jury  and  ordered  a  new  trial. 

[1]  The  issues  as  to  warranty  and  false 
representation  as  to  the  qualities  of  the 
horse  have  been  found  against  the  defendant 
on  a  charge  not  excepted  to,  and  those  find- 
ings may  be  considered  as  settled.  The  case 
now  comes  before  this  court  upon  the  sole 
question  as  to  whether,  in  any  view  of  the 
evidence,  there  Is  sufficient  ground  to  war- 
rant a  recovery  for  damages  for  injuries  con- 
sequent upon  the  running  away  of  the  horse. 

[2]  As  we  read  the  .case  upon  the  record 
now  sent  up,  the  facts  and  evidence  as  de- 
veloped in  the  second  trial  are  substantially 
the  same  as  on  the  former  trial,  and  are 
recited  fully  in  the  opinion  of  Mr.  Justice 
Walker.  It  is  contended,  however,  upon  this 
hearing,  that  the  plaintiff  can  recover  only 
the  difference  between  the  value  of  the  horse 
as  warranted  and  as  he  actually  turned  out 
to  be^  upon  the  ground  that  there  is  not  evi- 
dence of  a  false  representation  upon  the 
part  of  the  defendant,  or  that  he  knew  of 
the  vicious  character  of  the  animal. 

We  think  the  contention  of  the  learned 
counsel  for  the  defendant  cannot  be  sustain- 
ed. It  was  held  by  us  on  the  former  trial 
that  there  was  evidence  tending  to  prove 
that  the  defendant  falsely  and  knowingly 
represented  that  the  horse  was  kind  and 
gentle.  The  evidence  on  both  trials  ^eems  to 
be  inractically  the  same.  The  plaintiff  tes> 
tifled  that  he  went  to  the  defendant's  stables 
in  Greenville  to  purchase  a  horse,  and  that 
he  told  the  defendant  that  he  wanted  a 
gentle  horse,  "one  for  my  mother  and  father 
to  drive;  that  they  are  old,  and  I  want  one 
that  is  safe.**  He  said:  "All  right,  we  have 
got  him.  Here  is  one  that  I  can  sell  you 
that  I  know  is  gentle.  I  can  guarantee  this 
horse  to  be  gentle,  and  that  any  lady  can 
drive  him."  The  plaintiff  testified  that  he 
told  the  defendant  that  he  did  not  know  any- 
thing about  horses,  that  he  had  never  bought 
one  before  in  his  life,  and  the  defendant 
repeatedly  stated  that  he  knew  this  horse 
to  be  gentle,  and  that  he  guaranteed  him  to 
be  perfectly  gentle.  If  <  the  evidence  intro- 
duced by  the  plaintiff  is  to  be  believed,  the 
animal  was  anything  else  but  gentle,  and  his 
"natural  gait  was  running  away  and  kick- 
ing.'*   He  ran  away  shortly  after  the  plain- 
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tiff  got  him,  threw  htm  oat  of  the  boggy,  and 
seriously  injured  him. 

It  is  not  necessary  to  offer  evidence  that  is 
conclusive  of  the  defendant's  knowledge  of 
the  vicious  character  of  the  horse,  but  it 
Is  only  necessary  to  offer  such  evidence  as  is 
sufBcient  to  go  to  the  Jury.  The  defendant 
was  told  by  the  plaintiff  the  purpose  for 
which  the  plaintiff  desired  the  animal,  and 
the  defendant  repeatedly  stated  that  he  knew 
the  horse  to  be  gentle.  The  horse  had  been 
in  the  defendant's  possession  for  some  time, 
and  it  is  a  fair  inference,  although  not  a 
necessary  one,  that  the  defendant  knew  the 
vicious  character  of  the  horse,  and  misrep- 
resented his  qualities  to  the  plaintiff.  It  is 
not  for  us  nor  for  the  Judge  below  to  draw 
such  Inferences ;  but  the  evidence  In  the  case 
Is  of  such  a  character  that  his  honor  was 
well  warranted  in  submitting  it  to  the  Jury, 
that  they  might  draw  such  inferences  If  they 
saw  fit 

[3]  Assuming  that  the  defendant  made  this 
representation  as  to  the  horse's  qualities  in 
good  faith,  he  had  no  right  to  do  it,  unless 
he  positively  knew  that  the  horse  was  a 
gentle  one,  which  the  evidence  shows  that  he 
was  not,  but  was  an  animal  of  the  most 
vicious  and  unreliable  character.  The  case 
of  Allen  V.  Truesdell,  185  Mass.  75,  cited  In 
the  former  opinion  of  this  court,  is  almost 
on  all  fours  with  the  present  case^  and  fully 
warrants  the  Judgment  of  the  court  upon  the 
Issues  as  found  by  the  Jury. 

[4]  It  being  thus  adjudicated  on  the  former 
hearing  of  this  case  that  there  is  evidence 
of  false  warranty  and  deceit  in  the  sale  of 
a  horse,  the  rule  of  damage  does  not  confine 
the  plaintiff  solely  to  such  as  was  in  the 
contemplation  of  the  parties;  but,  having 
established  to  the  satisfaction  of  the  Jury  a 
tort,  the  plaintiff  is  entitled  to  recover  such 
damages  as  naturally  fiow  from,  and  as  were 
consequent  upon,  the  wrongful  and  tortious 
conduct  of  the  defendant 

No  error. 


(168  N.  C.  58S) 

WALKER  ft  MYERS  v.  COOPER. 

(Supreme  Court  of  North  Carolina.    Sept  11, 

1912.) 

1.  WiTNBSSKS  (I  162*)  ^  TBANSAOnOirS   WITH 

Deceased  Agent— CoMPKrENCT. 

The  testimony  of  a  party  ai  to  a  conver- 
sation with  a  deceased  agent  of  the  adverse 
party  Is  tiot  incompetent,  within  Revisal  1905, 
I  1631,  forbidding  a  party  to  an  action  from 
testifying  to  a  communication  with  a  decedent 
from  whom  he  derives  his  interest 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Out  Dig.  f  701 ;  Dec.  Dig.  1 162.*] 

2.  Witnesses  d  414*)-r-CoBBOBoaATiON— Ad- 

laSSIBILITT. 

Where  a  party  to  a  contract  testified  to 
the  failure  of  the  adverse  party  to  furnish  ma- 
terials contracted  for,  and  that  he  had  made 
complaints  to  the  adverse  party,  the  testimony 
of  a  third  person  that  he  had  heard  the  party 


complain  of  the  failure  of  the  adverse  party 
to  famish  the  materials  was  admissible  to  cor- 
roborate the  party. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  li  1297,  1288;   Dec  Dig.  {  414.*] 

3.  Appeal  and  Ebbob  d  690*)  ^  Questions 
Reviswabub— Recobd. 

An  exception  to  the  Introduction  of  a  part 
of  the  ezammation  of  defendant  taken  before 
trial,  under  Revisal  1005,  |  865,  cannot  be  con- 
sidered on  appeal,  where  the  record,  by  di- 
rection of  the  party  complaining,  omits  any 
statement  of  the  examination. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  2887-2^,  2902-2904, 
2906,  2908;   Dec  Dig.  $  690.*] 

4.  Appsai,  and  Ebbob  (S  216*)— Instbuotions 
—Rbqussts— Necessity. 

Where,  in  an  action  for  damages,  the  court 
stated  the  contentions  of  the  parties  and  au- 
thorised a  recovery  if  there  bad  been  a  failure 
to  deliver  materials  under  the  contract,  and 
charged  that  the  jury  must  ascertain  the 
amount  of  the  damages  in  view  of  the  conten- 
tions of  the  parties,  a  party  desiring  more  spe- 
cific instructions  on  the  measure  of  damages 
must  request  such  instructions  or  he  cannot 
complain. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec  Dig.  |  216;*  TriaL  Cent  Dig.  H 
627,  628,  630-&1,  660,  662-676.] 

Appeal  from  Superior  Court,  Bertie  Coun- 
ty; Cllne,  Judge. 

Action  by  Walker  &  Myers  against  George 
P.  Cooper.  From  a  judgment  for  defendant, 
plaintiffs  appeal.    Affirmed. 

This  Is  an  action  to  recover  certain  per- 
sonal property.  In  which  the  defendant  al- 
leges a  counterclaim,  and  demands  damages 
for  breach  of  a  logging  contract  and  this  ap- 
peal is  based  upon  exceptions  relating  to  the 
counterclaim;  the  Jury  having  awarded  dam- 
ages in  favor  of  the  defendant  The  defend- 
ant offered  evidence  tending  to  prove  that 
he  entered  Into  a  contract  with  the  plaintiffs, 
under  which  he  was  to  deliver  the  timber 
from  two  tracts  of  land  at  Plymouth  for  $5 
per  thousand;  that  the  plaintiffs  were  to 
furnish  him  money  and  equipment  to  enable 
him  to  perform  the  contract  on  his  part;  that 
they  were  to  furnish  him  iron  for  a  railroad 
track  and  other  equ^ment;  that  the  plain- 
tiffs failed  to  perform  their  agreement,  and 
that  he  was  damaged  thereby;  that  among 
other  elements  of  damage  he  lost  a  profit  of 
$1.50  per  thousand,  which  he  would  have 
made  under  said  contract  The  plaintiff  of- 
fered evidence  to  the  contrary,  and  particu- 
larly that  the  defendant  would  have  made 
no  profit  under  said  contract,  or  in  any  event 
less  than  |1.50  per  thousand.  There  was  no 
evidence  that  the  contract  could  not  have 
been  completed  prior  to  the  commencement 
of  this  action. 

The  defendant  was  examined  as  a  witness 
and  testified,  among  other  things,  that  the 
Iron  for  the  railroad  was  not  furnished  him, 
and  that  he  made  complaints  about  it;  that 
he  told  Mr.  Bash  that  he  did  not  have 
enough  iron,  and  he  replied,  "We  can't  get 
any  more  right  now,  and  as  we  can  get 
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boats  we  will  send  yon  more."  Mr.  Basb 
was  general  manager  for  the  plaintiffs,  with 
authority  to  make  contracts,  and  was  dead 
at  the  time  of  the  trial.  The  plaintiffs  ob- 
jected to  this  evidence,  nnder  Revlsal,  S 
1631,  because  it  was  a  conversation  with  a 
deceased  person.  The  objection  was  over- 
ruled, and  the  plaintiff  excepted.  One  Smith- 
wick  was  a  witness,  and  testified  that  he  had 
beard  the  defendant  complain  of  the  failure 
of  the  plaintiffs  to  famish  iron,  and  plain- 
tiffs excepted.  His  honor  explained  to  the 
Jury  that  this  evidence  was  admitted  in  cor- 
roboration of  the  defendant  only.  The  de- 
fendant was  examined  before  the  trial,  under 
Revisal,  {  865,  and  at  the  trial  the  plain- 
tiffs introduced  a  part  of  this  examination, 
and  the  defendant  was  permitted,  over  the 
objection  of  the  plaintiffs,  to  introduce  the 
whole  examination,  and  plaintiffs  excepted. 
The  examination  is  omitted  from  the  record 
at  the  request  of  the  plaintiffs,  and  there  Is 
no  statement  as  to  its  contents. 

The  plaintiffs  excepted  to  the  part  of  the 
charge  as  to  the  recovery  of  profits  by  the 
defendant,  because  of  failure  to  state  a  rule 
for  measuring  the  damages.  There  was  a 
verdict  for  the  defendant  on  his  counter* 
claim,  and  the  plaintiffs  appealed. 

Pruden  &  Pruden,  Gilliam  &  Davenport, 
and  S.  Brown  Shepherd,  for  appellants. 
Winston  &  Matthews,  for  appellee. 

ALLEN,  J.  Four  exceptions  are  considered 
in  the  plaintiffs'  brief,  and  all  others  are 
deemed  abandoned.  The  first  three  relate  to 
rulings  upon  the  evidence,  and  none  of  these 
can  be  sustained. 

[1,  2]  The  evidence  of  the  defendant  as  to 
a  conversation  with  a  deceased  agent  of  the 
plaintiffs  is  not  condemned  by  Revisal,  f 
1631  (Roberts  v.  Railroad,  109  N.  C.  670,  14 
S.  E.  106;  Gwaltney  v.  Assurance  Co.,  132 
N.  C.  925,  44  S.  E.  659),  and  it  was  clearly 
competent  to  prove  by  the  witness  Smith- 
wick  that  he  had  heard  the  defendant  com- 
plain of  the  failure  to  furnish  iron,  in  corrob- 
oration of  the  evidence  of  the  defendant, 
for  which  purpose  alone  it  was  admitted. 

[3]  The  exception  to  the  introduction  of 
the  examination  'of  the  defendant,  taken  un- 
der Revisal,  S  865,  cannot  be  considered,  be- 
cause we  are  unable  to  see  that  it  was  in 
any  way  prejudicial  to  the  plaintiff,  as  there 
is  no  statement  of  what  was  in  the  examin- 
ation, and  it  was  omitted  from  the  record 
by  direction  of  the  appellant.  It  would 
seem,  however,  that  the  exception  could  not 
have  availed  the  plaintiffs,  as  they  introduc- 
ed a  part  of  the  examination,  and,  further, 
the  statute  (Revisal,  f  867)  provides  that  the 
examination  "may  be  read  by  either  party 
on  the  trial.*' 

[4]  The  charge  of  his  honor  is  subject  to 
the  criticism  that  he  did  not  state  explicitly 
the  measure  of  damages;  but,  when  the  part 


excepted  to  for  this. reason  Is  considered  as 
a  whole,  we  do  not  think  the  Jury  could 
fail  to  understand  that  they  were  to  award 
the  defendant  as  damages  the  net  profit  be 
would  have  made  under  the  contract,  if  any. 
He  stated  fully  the  contentions  of  the  par- 
ties, and  instructed  the  lury  substantially 
that  the  defendant  was  entitled  to  recover 
damages  if  the  plaintiffs  had  agreed  to  fur- 
nish iron  and  had  failed  to  do  so;  that  the 
defendant  contended  that,  if  the  contract 
had  been  performed  by  the  plaintiffs,  he 
would  have  made  a  clear  profit  of  |1.50  per 
thousand;  that  the  plaintiffs  contended  that 
his  profits  would  have  been  nothing,  or  in 
any  event  less  thian  $1.50  per  thousand;  and 
that  they  must  ascertain  the  amount  of  this 
damage  under  the  fourth  issue.  If  the  plain* 
tiffs  thought  more  specific  instructions  nec- 
essary, it  was  their  duty  to  caU  it  to  the  at- 
tention of  the  court  by  prayers  for  instruc- 
tion. Simmons  v.  Davenport,  140  N.  G.  407, 
53  S.  E.  225;  Ives  v.  Railroad,  142  N.  C. 
131,  55  S.  E.  74,  115  Am.  St  Rep.  732,  9 
Ann.  Gas.  188. 

The  case  of  Wilkinson  v.  Dimbar,  149  N. 
G.  20,  62  S.  E.  748,  sustains  the  ruling  that 
the  defendant  is  entitled  to  recover  the  prof- 
its he  would  have  made,  but  it  is  not  au- 
thority in  favor  of  the  plaintiffs  upon  the 
exception  taken,  as  in  that  case  a  new  trial 
was  ordered  on  account  of  an  erroneous  rule 
laid  down  in  the  charge  for  estimating  dam- 
ages, and  not  because  of  failure  to  charge. 
■    We  find  no  error. 

No  error. 

% 

a60  N.  C.  42) 

MIDGETT  V.  MBEKINS  et  aL 

(Supreme  Gourt  of  North  GaroUna.    Sept  11, 

1912.) 

1.  Deeds  (§  97*)-^ONSTRUcnoN— Repugnant 
Glauses. 

The  rule  that  a  clause  in  a  deed,  irrecon- 
cilable with  a  former  clause  and  repugnant  to 
the  general  purpose  of  the  instrument,  will  be 
set  aside,  is  subject  to  the  rule  that  the  in- 
tent of  tne  parties,  as  embodied  in  the  entire 
instrument,  is  to  be  given  effect,  if  that  can  be 
done  by  any  reasonable  interpretation. 

[Ed.  Note.—For  other  cases,  see  Deeds,  Gent. 
Dig.  Si  267-273,  434-447;   Dec  Dig.  §  97.*] 

2.  Deeds  (S  130*)  —  Gonstbuction  —  Rever- 
sion. 

A  deed  from  a  husband  to  his  wife  and  her 
heirs,  to  have  and  to  hold  as  long  as  she 
should  live  and  remain  a  widow  after  nis  death, 
with  provision  that  at  her  death  or  remarriage 
the  land  should  go  to  their  children,  and  that, 
'on  her  dying  before  him,  the  property  should 
revert  to  him,  gives  him  an  estate  in  fee,  and 
not  a  mere  life  estate,  on  her  predecease ;  there 
being  no  irreconcilable  conflict  in  the  different 
clauses. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  §§  36^-374;   Dec  Dig.  (  180.*] 

Appeal  from  Superior  Gourt,  Dare  Goun- 
ty ;  Webb,  Judge. 

Action  by  Thomas  P.  Midgett  against 
Rosa  Meekins  and  others.    Judgment  for  de- 
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fendants,  and  plalntUT  appeals.     New  trial 
granted. 

On  the  trial  it  was  made  to  appear  that 
on  April  28,  18d8,  plaintiff,  Thomas  P.  Mid- 
gett,  executed  a  deed  for  two  tracts  of  hi^ 
land;  the  grantees  being  his  then  wife, 
Sarah  H.  Midgett,  and  the  children  of  the 
marriage.  The  terms  of  the  deed  relevant 
to  the  inquiry  are  as  follows:  ^'This  deed, 
made  this  the  28th  day  of  April,  1898,  by 
Thomas  P.  Midgett,  of  Manteo,  Dare  county, 
North  Carolina,  of  the  first  part,  to  Sarah 
H.  Midgett,  of  Manteo,  Dare  county.  North 
Carolina,  of  the  second  part,  witnesseth: 
That  said  Thomas  P.  Midgett,  in  considera- 
tion of  one  dollar  and  other  valuable  con- 
sideration to  him  paid  by  the  said  Sarah 
H.  Midgett,  the  receipt  of  which  is  hereby 
acknowledged,  have  bargained  and  sold,  and 
by  these  presents  do  bargain,  sell,  and  con- 
vey, to  said  Sarah  H.  Midgett  and  her  heirs 
two  certain  lots  or  parcels  of  land,  situated 
in  the  town  of  Manteo,  county  of  Dare,  and 
state  of  North  Carolina,  bounded  as  follows, 
viz.:  [Here  follows  description  of  land  in 
detail.]  To  have  and  to  hold  the  aforesaid 
lots  or  parcels  of  land  and  all  privileges  and 
appurtenances  thereto  belonging  to  the  said 
Sarah  H.  Midgett  and  her  heirs  as  long  as 
she  lives  and  remains  a  widow  after  my 
death,  and  at  her  death  or  remarriage  I  do 
hereby  convey  the  aforesaid  lots  or  parcels 
of  land,  with  the  privileges  and  appurte- 
nances thereto  belonging,  to  my  children 
that  has  been  or  may  hereafter  be  born  of 
her,  the  said  Sarah  H.  Midgett,  by  me,  the 
said  Thomas  P.  Midgett,  to  their  only  use 
and  behoof,  forever.  Provided,  however, 
that,  should  the  said  Sarah  H.  Midgett  die 
before  I,  the  said  Thomas  P.  Midgett,  does, 
then  and  in  that  event  the  said  property 
shall  revert  to  me,  the  said  Thomas  P.  Mid- 
gett." The  wife  having  died,  the  children, 
the  other  grantors  of  the  deed,  made  claim 
to  the  land,  subject  to  a  life  estate  of  the 
grantor,  their  father.  On  issues  submitted, 
and  under  charge  of  the  court  construing  the 
deed,  the  jury  rendered  the  following  ver- 
dict: 

"Is  the  plaintiff  the  owner  in  fee  of  the 
land  set  out  and  described  in  the  complaint? 
Answer:   No. 

"What  interest,  if  any,  has  the  plaintiff  in 
the  land  set  out  in  the  complaint?  Answer: 
A  life  estate." 

There  was  Judgment  on  the  verdict,  de- 
claring the  children  the  owners  of  the  land, 
subject  to  a  life  estate  in  the  grantor,  their 
father,  and  plaintiff  excepted  and  appealed. 

B.  Q.  Crisp,  for  appellant.  E.  F.  Aydlett 
and  J.  O.  Bl  Ehringhaus,  for  appellees. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1]  In  Davis  v.  Frazier,  150  N.  C. 
451,   64  S.  £3.  201,  the  court  said:    "It  is 


an  undoubted  principle  that  a  subsequent 
clause,  irreconcilable  with  a  former  clause 
and  repugnant  to  the  general  purpose  and 
intent  of  the  contract,  will  be  set  aside. 
This  was  expressly  held  in  Jones  v.  Casu- 
alty Co.,  140  N.  C.  262  [52  S.  C.  578,  5  L. 
R.  A.  (N.  S.)  932,  111  Am.  St  Rep.  843],  and 
.there  were  many  decisions  with  us  to  like 
effect ;  but,  as  indicated  in  the  case  referred 
to  and  the  authorities  cited  in  Its  support, 
this  principle  is  In  subordination  to  another 
position,  that  the  intent  of  the  parties  as 
embodied  in  the  entire  instrument  is  the  end 
to  be  attained,  and  that  each  and  every  part 
of  the  contract  must  be  given  effect,  if  this 
can  be  done  by  any  fair  or  reasonable  Inter- 
pretation; and  it  is  only  after  subjecting 
the  instrument  to  this  controlling  principle 
of  construction  that  a  subsequent  clause  may 
be  rejected  as  repugnant  and  irreconcilable. 
Jones  V.  Casualty  Co.,  supra;  Lawson  on 
Contracts,  |§  388,  389 ;  Bishop  on  Contracts, 
§S  386,  387."  This  decision  was  cited  and 
approved  in  Gulf  v.  Refining  Co.,  157  N.  C. 
280,  72  S.  E.  1003,  and  by  Allen,  Judge,  in 
Hendricks  v.  Furniture  Co.,  156  N.  C.  569, 
72  S.  E.  592,  and  the  general  principle  has 
been  directly  applied  to  deeds  conveying 
realty  in  several  recent  and  well-considered 
decisions  of  the  court  Acker  and  Wife  v. 
Pridgen,  158  N.  C.  337,  74  S.  E.  335 ;  In  re 
Roberta  C.  Dixon,  156  N.  O.  26,  72  S.  E.  71 ; 
Triplett  V.  Williams,  149  N.  C.  394,  63  S.  E. 
79,  24  li.  R.  A.  (N.  S.)  514;  Featherston  v. 
Merrimon,  148  N.  C.  199,  61  S.  E.  675. 

[2]  In  our  opinion  these  authorities  are 
decisive,  and  are  against  the  defendants* 
position  as  to  the  interpretation  of  the  pres- 
ent deed.  From  a  perusal  of  the  entire  in- 
strument, and  giving  to  every  clause  its  rea- 
sonable effect,  we  think  it  clear  that  the 
grantor  had  in  mind  the  two  conditions  or 
events — one  in  case  he  survived  his  wife, 
and  the  other  if  she  survived  him.  In  the 
latter  case  the  land  is  in  effect  conveyed 
to  her  during  her  life  or  widowhood,  and 
then  to  the  children  of  the  marriage  in  fee, 
and  in  the  former  "the  property  shall  re- 
vert to  me."  There  is  nothing  in  the  in- 
strument to  Indicate  that  the  grantor  in- 
tended only  a  life  estate  should  revert  as 
in  Dixon  Case,  supra;  but  by  correct  and 
reasonable  interpretation,  in  case  he  surviv- 
ed his  wife,  the  property  and  all  interest  ia 
it  should  revert.  Revisal  1905,  §  946.  There 
is,  therefore,  no  irreconcilable  conflict  in  the 
different  clauses  of  the  deed,  and  on  the 
facts  and  evidence  and  under  the  authori- 
ties cited  the  grantor  should  be  declared  the 
owner  of  the  property  in  fee.  In  Fortune 
V.  Hunt  152  N.  C.  715,  68  S.  E.  213,  and  in 
Wilkins  V.  Norman,  139  N.  C.  40,  51  S.  E. 
797,  111  Am.  St  Rep.  767,  it  was  held  that 
the  former  and  the  latter  clauses  of  the 
deeds  were  in  irreconcilable  conflict  and  the 
court  applied  the  familiar  principle  that  in 
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such  case  and  as  to  deeds  the  former  should 
prevalL 

For  the  error  Indicated,  the  plaintiff  Is 
entitled  to  a  new  trial ;  and  it  is  so  ordered. 

New  triaL 


(100  N.  C.  88) 

NICHOI/SON  et  al.  ▼.  EUREKA  LtJMBER 

CO. 

(Supreme  0>nrt  of  North  Carolina.     Sept  11, 

1912.) 

1.  Deeds  (§  207*)  ^  Idbntitt  or  Gbantob  — 

EVIDBNOB. 

On  the  question  of  the  identity  of  a  gran- 
tor, the  heir  of  the  record  owner  of  the  land 
conveyed,  evidence  held  sufficient  to  justify  a 
finding  that  the  grantor  was  the  surviving 
grandchild  and  heir  at  law  of  the  deceased  rec- 
ord owner. 

[Ed.  Note.-— For  other  cases,  see  Deeds,  C^nt 
Dig.  II  614-624;  Dec.  Dig.  {  207.*] 

2.  aoknowledqmbnt    (|    57*)  —  validity  — 
Pbbsuicptions. 

Where  a  woman  was  intrusted  by  a  sister 
state  with  a  notarial  seal,  and  she  acted  in 
such  state  as  a  notary  public  in  talcing  an  ac- 
knowledgment to  a  deed,  the  court  will  presume 
that  she  was  rightfully  appointed  to  the  office 
and  that  she  acted  rightfully  in  taking  the  ac- 
knowledgment, unless  the  contrary  is  proved. 

[EUL  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  |  264;  Dec  Dig.  {  57.*] 

3.  Trial  ({  253*)— Eyidbncb  —  Instbuctions. 

Where,  in  an  action  of  trespass  and  to  tiT 
title,  the  Issue  involved  the  location  of  a  bound- 
ary line,  and  the  evidence  showed  that  a  theo- 
retical variation  of  the  magnetic  needle  was 
controlled  tb  some  extent  by  an  old  and  marked 
line,  a  charge  that  the  burden  was  on  plaintiff 
to  i^ow,  by  the  greater  weight  of  the  evidence, 
that  defendant  had  cut  within  plain tiflTs  lines, 
the  course  of  which  would  be  determined  by 
the  lines  of  the  grant  and  the  proper  variation 
for  the  difference  in  time,  was  not  objectionable 
as  disregarding  evidence  of  variation. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  II  613-623;  Dec.  Dig.  |  253.*] 

• 

Appeal  from  Superior  Oinrt,  Beanfort 
County;    Webb,  Judge. 

Action  by  P.  A.  Nicholson  and  another 
against  the  E2ureka  Lumber  Company.  From 
a  Judgment  for  plaintiffs,  defendant  ap- 
peals.    AfiOrmed. 

See,  also,  156  N.  C.  59,  72  S.  E.  86,  86  L. 
R.  A.  (N.  S.)  162. 

The  jury  rendered  the  following  verdict: 

"1.  Are  the  plaintifllB  the  owners  of  the 
land  described  in  the  complaint?  Answer: 
Tee;  all  the  lands  lying  east  of  the  lines  E 
down  to  3,  then  to  A. 

**2.  Did  defendant  trespass  on  said  land, 
as  alleged?    Answer:   Yes. 

*'3.  If  so,  what  damages  are  plaintiffs  en- 
titled to  recover?  Answer:  Seven  dollars 
and  fifty  cents  ($7.50)." 

Rodman  &  Rodman  and  Ward  ft  Grimes, 
for  appellant  B.  B.  Nicholson  and  E.  A. 
Daniel,  Jr.,  for  appellees. 

HOKE,  J.  Both  parties  claimed  title  to 
the  land  in  controversy  under  Ruel  Windley, 


deceased;  the  plaintiffs,  by  deed  purporting 
to  be  from  Sadie  Delany  and  her  husband, 
the  said  Sadie  (n^  Sadie  Tooker)  being  the 
grandchild,  and  only  heir  at  law  of  James 
Windley,  to  whom  Ruel  Windley  had  devised 
it  This  deed,  admitted  in  evidence  over  de- 
fendant's objection,  was  from  Sadie  Delany 
and  her  husband,  Thomas,  to  P.  A.  Nichol- 
son, plaintiff,  bore  date  of  December  12, 1908, 
and  had  been  duly  registered  in  Beaufort 
county  on  acknowledgment  formally  cor- 
rect as  follows:  "State  of  Texas,  McLennan 
Ck)unty;  I,  Delia  Sadler,  a  notary  public  in 
and  for  the  said  county  of  McL^man,  do 
hereby  certify  that  Thomas  Delany  and  wife, 
Sadie  Delany,  personally  appeared  before  me 
this  day  and  acknowledged  the  due  execution 
of  the  within  deed  of  conveyance;  and  the 
said  Sadie  Delany,  being  by  me  privately 
examined,  separate  and  apart  from  her  said 
husband,  touching  her  voluntary  execution  of 
the  same,  doth  state  that  she  signed  the 
same  freely  and  voluntarily,  without  fear 
or  compulsion  of  her  said  husband  or  any 
other  person,  and  that  she  doth  still  volun- 
tarily assent  thereto.  Witness  my  hand  and 
notarial  seal  this  the  14th  day  of  December, 
1908.  Delia  Sadler,  Notary  Public,  McLen- 
nan County,  Texas." 

[1]  It  was  chiefly  urged  for  error  by  de- 
fendant that  there  was  no  testimony  amount- 
ing to  legal  evidence  that  the  Sadie  Delany, 
grantor  in  said  deed,  was  the  Sadie  Delany 
(n6e  Tooker)  who  was  the  grandchild  and 
heir  at  law  of  James  Windley,  deceased; 
but,  on  the  facts  in  evidence,  Uie  position 
cannot  be  sustained.  On  this  question  a 
witness,  Wm.  Draper,  testified  in  substance 
that  James  Windley  was  dead,  and  all  of  his 
children  had  died  without  descendants,  ex- 
cept Lovey,  who  married  one  Capt  Tboker; 
that  she  died,  leaving  two  children;  that  one 
was  drowned  in  a  mill  pond,  and  Sadie  Took- 
er, the  surviving  child,  married  Thomas  De- 
lany, and  was  now  in  Waco,  Tex.;  that  he 
had  received  several  letters  from  her,  and 
answered  them,  which  he  had  at  home,  the 
letters  being  about  this  land.  There  was 
other  testimony  from  this  witness  as  to  this 
100  acres,  the  land  in  controversy,  which  was 
the  James  Windley  land,  and  as  to  its  cor- 
rect location.  On  cross-examination,  the  wit- 
ness stated  that  this  Sadie  Tooker  was  nam- 
ed Sadie  Delany  before  she  ever  left  Bath, 
N.  C;  that  he  had  never  seen  her  husband, 
and  had  never  seen  Sadie  Delany  write  in 
her  life;  did  not  know  her  husband,  except 
what  was  said  about  him  in  these  letters; 
'*that  he  answered  the  letters  he  received 
from  Mrs.  Delany,  and  received  replies  from 
her ;  that  he  got  the  replies  out  of  the  post 
ofllce  and  had  them  at  home  now.'*  A  mo- 
tion to  strike  out  this  testimony  was  prop- 
erly overruled,  and  the  identity  of  name,  the 
subject-matter  of  the  correspondence,  and  at- 
tendant circumstances,  were  in  our  opinion 
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amply  snf&cient  to  Justify  tbe  conclusion,  as 
stated,  that  tbe  grantor  in  plaintllTs  deed 
and  Sadie  Delany,  the  sole  soryiving  grand- 
child and  heir  at  law  of  James  Windley, 
were  one  and  the  same  person.  Freeman  v. 
Loftis,  61  N.  C.  524;  1  Greenleaf  (16th  Ed.) 
I  43  a;  LawBon,  Presumptive  Evidence,  p. 
309;  16  Cyc.  p.  1055. 

[2]  It  was  further  objected  that  the  ac- 
knowledgment is  invalid  because  taken  by 
ft  woman.  The  only  evidence  that  the  officer 
taking  this  acknowledgment  was  a  woman 
is  the  fact  that  the  certificate  is  signed, 
''Delia  Sadler,  a  notary  public  in  and  for 
said  County  of  McLennan,"  and  in  favor  of 
the  stabili^  of  titles  and  the  regularity  of 
Judicial  proceedings  we  might,  if  required, 
rest  the  case  here  on  the  position  that  it 
does  not  sufficiently  appear  that  this  notary 
was  a  woman ;  but,  whether  man  or  woman, 
we  think  it  entirely  safe/6  hold  that,  having 
been  intrusted  by  the  state  of  Texas  with 
a  notarial  seal  and  having  acted  and  pro- 
fessed to  act  in  that  state  as  a  notary  public, 
it  will  be  assumed  that  she  was  rightfully 
appointed  to  that  office,  and  that  she  acted 
rightfully  in  taking  this  probate,  until  the 
contrary  is  made  to  api>ear.  As  an  open 
question  this  would  be  so  from  convenience, 
and  the  position  Is,  we  think,  in  accord  with 
authority.  Piland  v.  Taypor,  113  N.  C.  1,  18 
S.  E.  70;  Jones  on  Evidence  (2d  Ed.)  |  41; 
Elliott  on  Evidence,  §  103.  The  controversy 
between  these  litigants  was  really  one  of 
boundary,  dependent  largely  on  the  correct 
location  of  plaintiffs'  deeds:  ''Beginning  ou 
an  oak  at  or  near  the  head  of  Ashe  Branch,*" 
and  thence  various  specified  courses  and  dis- 
tances, inclosing  the  property.  Under  a  com- 
prehensive charge  the  Jury  hate  established 
the  location  as  contended  for  by  plaintiffs, 
and  after  careful  examination  we  find  no 
good  reason  for  disturbing  their  verdict 

[3]  The  Objection  made  that  the  court  lu 
Its  charge  ignored  or  disregarded  evidence 
tending  to  show  that  a  proper  allowance  for 
the  variation  of  the  magnetic  needle  would 
give  the  land  a  somewhat  different  placing  is 
without  merit  It  would  seem  from  the  tes- 
timony that  the  theoretical  variation  was 
controlled  to  some  extent  by  an  old  and 
marked  line,  and,  further,  there  are  no  data 
in  the  record  from  which  the  court  could 
determine  that  any  substantial  change  in 
the  location  would  have  resulted.  Apart  from 
this,  a  perusal  of  his  honor's  charge  will 
disclose  that  he  directed  the  Jury  to  make 
the  allowance  for  the  variation  which  the 
facts  would  require;  the  language  of  tbe 
court  in  reference  thereto  being  in  part  as 
follows:  'The  burden  is  upon  the  plaintiffs 
to  satisfy  you  by  the  greater  weight  of  the 
evidence  that  the  defendant  has  cut  within 
their  lines,  the  course  of  which  will  be  deter- 
mined by  the  lines  of  the  grant  and  the 
proper  variation  for  the  difference  in  time." 


We  find  no  reversible  error  in  the  record, 
and  the  Judgment  in  plaintiffs'  f&vor  is  af- 
firmed. 

No  error. 

CLARK,  G.  J.,  did  not  sit  in  this  case, 
being  related  to  some  of  the  parties,  but  on 
the  collateral  question  as  to  whether  the  cer- 
tificate of  a  notary  public  In  Texas  te  a  le- 
gal instrument  is  valid  here  or  not,  because 
it  appears  that  she  was  a  woman,  observes 
that  each  state  or  country  Is  sole  Judge  of 
the  qualifications  for  voters  and  for  office 
therein,  and  that  such  matter  cannot  be  in- 
quired into  in  any  other  Jurisdiction.  In 
Great  Britain  the  chief  executive  in  two  of 
its  longest  and  most  brilliant  reigns — Queen 
Victoria  and  Queen  Elizabeth — was  a  wo- 
man, and  the  same  is  true  even  of  Russia, 
whose  most  brilliant  reign  was  that  of 
Catherine  the  Great  In  six  states  of  this 
country,  and  in  many  foreign  nations,  wo- 
men have  now  equal  suffrage  with  men,  and 
usually  the  right  of  suffrage  carries  with  it 
the  right  to  hold  office.  While  the  women 
have  the  full  right  of  suffrage  in  only  six 
states  of  this  country,  they  vote  in  school 
matters  and  on  local  assessment  in  most  of 
the  other  states.  These  are  matters  for  each 
Jurisdiction  to  settle  for  itself,  and  when  a 
certificate  of  a  notary  public  is  sent  to  this 
state  from  another  under  a  notarial  seal, 
our  courts  cannot  go  back  of  it  to  inquire 
into  the  qualifications  of  the  officer,  though 
It  cannot  be  doubted  that  a  notary  public  Is 
a  public  office,  for  "full  faith  and  credit 
shall  be  given  in  each  state  to  the  public 
acts,  records  and  Judicial  proceedings  of  ev- 
ery other  state."  Const  U.  S.  art.  4,  I  1 
(Ck>mp.  St.  1901,  p.  Ixxxvlil).  At  common 
law  in  England  women  held  not  only  the  of- 
fice of  queen,  but  that  of  sheriff  and  others. 
Some  courts  in  this  country  (but  none  in 
England)  have  held  that  at  common  law  she 
could  not  be  a  notary  public.  29  Cyc.  1068, 
1071,  where  the  matter  is  fully  discussed. 


(169  N.  c.  &U) 

McKEBI^RICHARDSON  HARDWARE  CO. 
V.  BUHMAN  et  aL 

(Supreme  Court  of  North  Carolina.    Sept  11, 

1912.) 

1.  Jtjdombnt  (I  163*)— Dbpault  Judgment- 
Motion  TO  VACATB  —  Findings  —  Duty  to 
Makx. 

On  motion  to  set  aside  a  default  judgment 
on  the  ground  of  excusable  neglect,  it  is  the 
court's  doty  to  find  the  facts;  but  defendants 
should  request  such  finding. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |  328;   Dec  Dig.  §  163.*1 

2.  Appkal  and  Ebbob  (§  1008*)  —  Default 
Judgment— Motion  to  Vaoatb— Findings 
— Conclusiveness. 

On  motion  to  vacate  a  default  judgment  on 
the  ground  of  excusable  neglect,  the  trial 
court's  finding  of  facts  is  conclusive;   only  the 
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conclusion  of  law  based  thereon  being  review- 
able. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3955-3969;  Dec  Dig.  S 
1008.*] 

3.  Appeal  and  Error  (S  1071*)~Harmlb88 
Errob—Failure  to  Make  Findings. 

On  motion  to  vacate  a  default  judgment 
on  the  ffround  of  excusable  neglect,  the  trial 
judge's  failure  to  find  the  facts  is  immaterial, 
on  defendants'  appeal  from  an  order  refusing 
to  vacate  the  judgment,  where  the  moving  af- 
fidavits show  inexcusable  neglect 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  4234--i239;  Dec.  Dig.  | 
1071.*] 

4.  Judgment  (§  148*)  —  Default — Excuse  — 

SUFITCIENOT. 

A  defendant,  against  whom  default  judg- 
ment has  been  taken,  cannot  excuse  his  fail- 
ure to  answer  within  the  time  required  by  stat- 
ute because  of  a  custom  at  the  bar  of  the  par- 
ticular county  to  allow  60  days  In  which  to 
answer,  in  the  absence  of  a  written  or  admit- 
ted agreement  between  the  parties  to  that  ef- 
fect 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |§  269,  270,  272,  ^1;  Dec  Dig.  | 
143.*1 

5.  Appeal  and  Error  (I  170*)  —  Review — 
Exceptions  not  Made  below. 

No  exception  can  be  considered  by  the  Su- 

}>reme  Court  on  appeal  which  was  not  regular- 
y  taken  below,  except  that  the  court  did  not 
have  jurisdiction  of  tiie  subject-matter  or  that 
the  complaint  does  not  state  a  cause  of  ac- 
tion; and  hence,  on  appeal  from  an  order  re- 
fusing to  vacate  a  default  judgment,  an  objec- 
tion that  the  judgment  should  be  set  aside  for 
irregularity,  in  that  on  the  verified  complaint 
a  judgment  by  default  and  inquiry  should  have 
been  entered,  and  not  a  judgment  by  default 
final,  where  that  objection  was  not  made  be- 
low. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  103&-1062;  Dec  Dig.  | 
170.*] 

6.  Appeal  and  Error  d  1199*)— Proceedings 
After  Remand. 

AfSrmance  of  sn  order  refusing  to  vacate 
a  default  judgment  on  the  ground  of  excusable 
neglect  does  not  preclude  defendant  from  sub- 
sequently moving  to  vacate  the  judgment  be- 
low on  the  ground  of  irregularity  in  entering 
judgment  by  default  final,  mstead  of  judgment 
by  default  and  inquiry. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §S  4674-4676;  Dec  Dig.  § 
1199.*] 

Appeal  from  Superior  Court,  Beaufort 
County;   Webb,  Judge. 

Action  by  the  McKeel-Richardson  Hard- 
ware Company  against  W.  C.  Buhman  and 
another.  From  an  order  refusing  to  set 
aside  a  Judgment  on  the  ground  of  excusable 
neglect,  defendants  appeal.    Affirmed. 

J.  W.  Little,  for  appellants.  Small,  Siac- 
Lean  &  McMullan,  for  appellee. 

CLARK,  C.  J.  [1-81  This  is  an  appeal 
from  the  refusal  of  a  motion  to  set  aside  a 
judgment  on  the  ground  of  excusable  neg- 
lect The  court  held  that  no  excusable  neg- 
lect had  been  shown.  It  is  true  that  it  is 
the  duty  of  the  court  in  such  case  to  find  the 


facts,  as  to  which  its  finding  is  conclusive^ 
and  that  upon  such  facts  the  conclusion  of 
law  only  is  reviewable.  Norton  v.  McLaurin, 
125  N.  C.  185,  34  S.  B.  269,  and  cases  there 
cited.  The  failure  of  the  judge  to  find  the 
facts  in  this  case,  however,  is  immaterial; 
for,  talking  the  affidavits  of  the  appellant  as 
correct,  he  has  shown  inexcusable  neglect 
It  appears  therefrom  that  the  defendant  em- 
ployed a  lawyer  residing  in  New  Hanover 
county  to  appear  in  a  case  pending  in  Beau- 
fort superior  court,  which  he  was  not  in  th* 
habit  of  attending,  and  such  counsel  was  not 
present  at  the  term  of  the  court  and  did  not 
ffie  answer.  Manning  v.  Railroad,  122  N.  C. 
825,  28  S.  B.  963;  WUliamson  v.  Cocke,  .124 
N.  C.  585,  32  S.  B.  963.  Indeed,  the  appel- 
lant should  have  asked  the  judge  to  find  the 
facts.  Albertson  v.  Terry,  108  N.  C  75»  12 
S.  B.  892. 

[4]  The  excuse  of  the  counsel  Is  that  in 
New  Hanover  there  Vas  a  "custom*'  that  the 
defendant  was  allowed  60  days  in  which  ta 
answer.  But  it  is  not  contradicted  that  this 
was  not  the  custom  in  Beaufort  county.  Be- 
sides, if  it  had  been  such  custom.  It  would 
not  justify  the  defendant  in  failing  to  com- 
ply with  the  statutory  requirement  as  to  the 
time  in  which  the  answer  should  be  filed,  in 
the  absence  of  a  written  or  admitted  agree- 
ment to  that  effect  Brown  v.  Hale,  93  N. 
C.  188.  The  Judgment  should  therefore  be 
affirmed. 

[6,  61  It  was  suggested  in  this  court  by  the 
appellant  that  the  judgment  should  be  set 
aside  for  irregularity,  in  that  upon  the  veri- 
fied complaint  a  judgment  by  default  and  in- 
quiry should  have  been  entered,  and  not  a 
judgment  by  default  final.  There  was  no 
motion  below,  nor  exception  in  this  appeal, 
presenting  that  point,  and  no  exception  can 
be  passed  upon  in  this  court  which  was  not 
regularly  taken  below,  except  that  the  court 
did  not  have  jurisdiction  of  the  subject-niiat- 
ter,  or  that  the  complaint  does  not  state  a 
cause  of  action.  But  the  order  refusing  to 
set  aside  the  judgment  for  excusable  neglect, 
which  is  affirmed  by  us,  does  not  bar  the  de- 
fendant from  hereafter  making  his  motion  in 
the  cause  below  upon  the  ground  of  irregu- 
larity, if  the  facts  and  the  law  will  justify 
the  judgment  being  set  aside  or  modified  on 
that  ground.  Jeffries  v.  Aaron,  120  N«  0. 167> 
26  S.  B.  69& 

Afiirmed. 

(U0  N.  a  661) 

VINSON  V.  WISE  et  aL 

(Supreme  Court  of  North  Carolina.     Sept  18, 

1912.) 

1,  Partition  (§  12*)--Salb  fob  Partition— 
AcnoN— Parties— Rbmaindbbmen. 

An  action  for  sale  of  a  remainder  inter- 
est in  land  for  partition  among  the  remainder- 
men cannot  be  maintained,  where  all  the  par- 
ties are  contingent  remaindermen;  Revisal 
1006,    §§   1690,   2608,   requiring  that  plaintiff, 
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or  at  least  aome  party,  be  a  holder  of  a  vested 
interest. 

[Ed.  Note.— -For  other  cases,  see  Partition, 
Cent.  Dig.  §§  3a-51;    Dec.  Dig.  §  12.»] 

2.  Wills  (|  634*)— Devibb— CoimNGEirr  Re- 
mainder. 

Under  a  will  devising  land  for  life  to 
several,  **and  after  the  death  of  all,  with  no 
issue  then  living,"  the  same  in  remainder  to 
others,  while  any  issue  of  any  of  the  life  ten- 
ants living  at  the  death  of  the  last  life  ten- 
ant takes  a  vested  remainder,  the  remainder 
remains  contingent  till  death  of  the  last  life 
tenant. 

[Ed.  Note.~For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1488-1510;    Dec.  Dig.  S  634.*] 

Appeal  from  Snperior  Court,  Hertford 
County ;  Cllne,  Judge. 

Action  by  J.  O.  Vinson  against  Bartelle 
Wise  and  others.  Action  dismissed,  and 
plaintiff  appeals.    Affirmed. 

It  appeared  that  J.  C.  Vinson,  plaintiff, 
having  acquired  and  holding  by  deed  and 
mesne  conveyances  the  Interest  of  K.  R.  Wise 
and  his  daughter,  Emma,  the  same  being  a 
portion  of  the  estate  In  remainder,  subject  to 
the  life  estate  of  Id.  L.  Wise,  instituted  this 
action  against  his  grantors  and  the  other  re- 
maindermen to  obtain  a  sale  of  the  land  for 
division;  the  life  tenant,  M.  L.  Wise,  mother 
of  K.  R.  Wise,  not  being  a  party  or  In  any 
way  seeking  relief.  Defendants  demurred, 
assigning  for  cause  In  part  ''that  plaintiff 
has  no  right  to  maintain  the  action,  In  that 
the  Interest  held  by  him  In  the  land  describ- 
ed in  the  complaint  Is  not  vested,  but  a  con- 
tingent Interest**  The  demurrer  was  sus- 
tained on  the  ground  stated,  and,  plaintiff 
having  declined  to  amend.  Judgment  was  en- 
tered that  the  action  be  dismissed.  Plaintiff 
excepted  and  appealed. 

Wlnbome  &  Wlnbome^  for  appellant. 
Lloyd  J.  Lawrence,  for  appellees. 

HOKE,  J.  The  land  in  question,  a  store- 
bouse  and  lot  in  Mnrfreesboro,  N.  0.,  is  a 
part  of  the  property  devised  by  W.  N.  H. 
Smith,  deceased,  in  item  S  of  his  last  will 
and  testament,  and  the  terms  of  the  said  de- 
vise and  the  facts  material  and  relevant  to 
the  inquiry  are  as  follows:  "(1)  That  Wil- 
liam N.  H.  Smith,  late  of  Wake  county,  in 
the  state  of  North  Carolina,  died  on  the  14th 
day  of  November,  1889,  leaving  a  last  will 
and  testament,  which  was  duly  proved  and 
admitted  to  record  in  the  superior  court  of 
said  county  of  Wake.  (2)  That  item  3  of 
said  vrill  is  as  follows:  "The  land  at  Mur- 
freesboro  belonging  to  Major  W.  Wise,  by 
him  conveyed  in  trust  to  John  C.  Laurence 
and  bought  by  me  at  the  trustee's  sale,  I 
give  the  use  of  the  same  remaining  to  him 
for  life,  and  to  his  surviving  widow  for  life, 
and  thereafter  to  his  children,  now  three  In 
number,  and  after  the  death  of  all  with  no 
issue  then  living  the  same  in  remainder  to 
my  children,  William  and  Edward.*    (3)  That 


said  Major  W.  Wise  died  on  the  8th  day  of 
July,  1902,  leaving  him  surviving  his  widow, 
M.  L  Wise,  referred  to  in  said  Item  3  of  said 
will,  and  who  Is  still  living,  and  his  said 
three  children,  K.  R.  Wise,  Bartelle  Wise, 
and  Eula  Wise  Smith,  wife  of  the  defe^odant 
W.  W.  Smith.  (4)  That  said  Eula  Smith,  wife 
of  said  W.  W.  Smith,  died  Intestate  on  the 
2d  day  of  January,  1911,  leaving  her  surviv- 
ing the  defendants  W.  N.  H.  Smith,  Gordon 
Smith,  and  Louis  Smith  as  her  only  children 
and  heirs  at  law,  and  her  husband,  W.  W. 
Smith.  (5)  That  said  K.  R.  Wise  and  Bar- 
telle Wise  are  still  living.  (6)  That  the  de- 
fendant Emma  S.  Wise  is  the  only  child  of 
K.  R.  Wise.  (7)  That  the  defendant  Bartelle 
Wise  has  never  married.  (8)  That  the  de- 
fendants Ed.  Chambers  Smith  and  W.  W. 
Smith  are  the  sons  of  said  testator,  W.  N.  H. 
Smith,  and  referred  to  in  said  item  3  of  said 
wUl  as  his  sons  'William  and  Edward.*** 
That  plaintiff  has  acquired  the  interest  of 
said  K.  R.  Wise  and  his  daughter  Emma  in 
said  store  and  lot,  having  purchased  the 
same  for  full  value  from  A.  Brlnckley  and 
wife,  who  bought  at  foreclosure  sale  under 
a  mortgage  executed  by  said  K.  R.  Wise  and 
his  daughter,  and  under  and  by  virtue  of 
said  deeds  claims  to  be  the  present  owner  of 
one  undivided  third  interest  in  the  property, 
subject  to  the  life  estate  of  M.  L.  Wise;  the 
other  present  holders  and  claimants  of  the 
estate  in  remainder  being  parties  defendant. 

[1]  If  it  be  conceded  that,  under  our  stat- 
utes and  the  principles  of  law  as  they  ob- 
tain with  us,  the  plaintiff  could  maintain  the 
present  action  without  Joinder  of  the  life  ten- 
ant and  asking  for  a  sale  of  the  land  Itself, 
it  is  very  properly  admitted  by  the  parties 
that  he  can  only  do  so  on  the  position  that 
he  is  the  owner  of  a  vested  estate  in  remain- 
der. The  statute  under  which  he  Is  endeav- 
oring to  proceed  requires  this  in  express 
terms.  Rev.  §S  1590,  2508.  And  unless  plain- 
tiff now  has  a  vested  interest,  or  in  any 
event  unless  some  holder  of  a  vested  Interest 
is  a  party,  the  demurrer  was  properly  sus- 
tained. 

[2]  By  the  terms  of  this  will,  and  on  the 
death  of  the  testator,  K.  R.  Wise  and  the 
other  children  referred  to  became  the  devi- 
sees of  a  contingent  estate  in  remainder,  to 
determine  in  case  "all  of  them  die  with  no 
issue  then  living."  Smith  v.  Lumber  Co.,  155 
N.  C.  389,  71  S.  E.  445 ;  Richardson  v.  Rich- 
ardson, 152  N.  C.  705,  68  S.  E.  217;  Perrett 
y.  Bird,  152  N.  C.  220,  67  S.  B.  507;  Bowen 
V.  Hackney,  136  N.  C.  187,  48  S.  E.  633,  67 
Lk  R.  A.  440;  Whltesldes  v.  Cooper,  115  N. 
C.  671,  20  S.  E.  295.  Under  numerous  deci- 
sions of  the  court  in  a  devise  of  this  char- 
acter, and  unless  a  contrary  lutent  appears 
firom  the  will,  the  event  by  which  the  es- 
tate must  be  determined  will  be  referred,  not 
to  the  death  of  the  devisor,  but  the  holder 
of  the  particular  state  itself,  and  the  deter- 
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minable  quality  of  such  an  estate  or  Interest       Appeal  from  Superior  Court,  Northampton 


will  contiue  to  affect  it  till  "the  event  oc- 
curs by  which  same  is  to  be  determined  or 
the  estate  becomes  absolute.*'  Smith  y.  Lum- 
ber Ck).,  supra;  Harrell  v.  Hagan,  147  N.  C. 
Ill,  60  S.  E.  909,  125  Am.  St  Rep.  539; 
Komegay  v.  Morris,  122  N.  C.  199,  29  S.  IS. 
875 ;  Williams  v.  Lewis,  100  N.  C.  142,  5  S. 
E.  435,  6  Am.  St  Rep.  574;  Galloway  v.  Car- 
ter, 100  N.  C.  112,  5  S.  E.  4;  Buchanan  ▼. 
Buchanan,  99  N.  C.  308,  5  S.  E.  430.  In  the 
case  of  Harrell  v.  Hagan,  supra,  this  gener- 
al principle  was' applied,  and  it  was  held 
that,  when  either  child  died  leaying  issue, 
that  Interest  became  absolute,  but  that  was 
by  reason  of  a  different  wording  of  the  con- 
tingent clause:  "And  if  either  or  all  of  the 
above  girls  die  without  leaving  a  lawful 
heir,"  etc.  In  our  case  the  devise  is  to  the 
children  of  Major  W.  Wise,  now  three  in 
nomber,  and  "in  case  all  of  them  die  with  no 
issue  then  Uving  the  same  hi  remainder  to 
return  to  my  children,  William  and  Ed- 
ward ;'*  the  intent  evidently  being  to  pass  the 
estate  to  this  Wise  stock,  if  there  were  is- 
sue of  that  stock  to  take  it  when  the  last 
child  of  Major  W.  Wise,  who  took  as  devi- 
see under  the  will,  died,  and,  if  not,  the  same 
was  to  return  to  members  of  his  own  family, 
to  wit»  his  sons  William  and  Edward. 

There  is  no  error  and  the  judgment  dl»- 
mlsslQg  the  action  is  affirmed. 

Affirmed. 

Ofi9  N.  C.  628) 

GRANT  v.  GRANT. 

(Supreme  Court  of  North  Carolina.    Sept.  18, 

1912.) 

1.  Appbabancb  ({§  9,  24*)— Special  ob  Gkn- 

KKAL. 

A  special  appearance  can  be  only  for  pur- 
pose of  moving  for  dismissal  for  want  of  juris- 
diction. One  for  purpose  of  moving  to  re- 
move the  action  to  another  countv,  though  styl- 
ed special,  is  general,  and  therefore  cures  any 
defects  in  the  process. 

[Ed.  Note.— For  other  cases,  see  Appear- 
ance, Cent.  Dig.  §{  42-52,  118-143;  Dec.  Dig. 
H  9.  24.*] 

2.  Appeabanck  (I  20*)«BnrECT  or  Genebai. 
Appeabance. 

Entering  a  general  appearance  and  moving 
for  continuance  makes  service  of  summons  un- 
necessary. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  §S  91.-102 ;   Dec.  Dig.  §  20.*] 

8.  DivoBc*   (§   106*)— Complains— Vebifioa- 

TION. 

Revisal  1905,  {  1563,  providing  for  the  ac- 
companiment of  a  complaint  for  divorce  by 
affidavit  of  plaintiff  that  the  facts  alleged  in 
the  complaint  are  true  to  the  best  of  his  knowl- 
edge and  belief,  is  satisfied  by  plaintiff's  oath 
that  the  complaint  is  true  of  his  own  knowl- 
edge except  as  to  those  matters  therein  stated 
on  information  and  belief,  and  as  to  them  he 
believes  it  true,  particularly  where  the  com- 
plaint alleges  no  facts  on  information  and  be- 
lief. 

[Bid.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  S{  340-343;   Dec  Dig.  §  105.*] 


County;    Cline,  Judge. 

Action  by  Claud  Grant  against  Ella  Early 
Grant  From  an  adverse  order  and  Judg- 
ment, defendant  appeals.     Affirmed. 

This  is  an  action,  commenced  in  Bertie 
county,  to  obtain  an  absolute  divorce,  and  at 
the  return  term  of  the  summons  the  defend- 
ant, through  counsel,  filed  the  following  mo- 
tion: **Th6  defendant,  by  her  attorneys,  ap- 
pears specially  in  this  action  and  moves  to 
dismiss  this  action,  for  want  of  Jurisdiction 
of  this  court  for  the  following  causes:  (1) 
That  at  the  time  this  action  was  begun  the 
plaintiff  was  not  a  resident  of  this  county, 
but  a  resident  of  the  county  of  Northamp- 
ton, N.  C,  and  is  still  a  resident  of  that 
county.  Wherefore,  the  defendant  prays 
that  this  action  be  dismissed,  but,  if  the 
court  be  of  opinion  that  the  defendant  Is  not 
entitled  to  have  this  action  dismissed,  then 
that  it  be  removed  to  said  Northampton 
county  for  trial."  His  honor  refused  to  dis- 
miss the  action,  but  found  as  a  fact  that  the 
plaintiff  was  a  resident  of  Northampton 
county,  and  on  motion  of  the  defendant, 
based  on  affidavits  of  Alex  Lassiter  and  oth- 
ers, filed  by  her,  removed  the  action  for  trial 
in  that  county.  The  defendant  excepted  and 
appealed. 

On  of  the  affidavits  filed  in  support  of  the 
motion  was  made  by  the  father  of  the  de- 
fendant, in  which,  among  other  things,  he 
says:  That  he  is  the  father  of  the  defend- 
ant, Ella  Early  Grant,  and  that  she  left 
this  state  last  summer  to  make  her  residence 
and  domicile  in  a  distant  state  beyond  the. 
borders  of  this  state,  where  she  still  resides. 
That  she  has  written  to  him,  expressing  a 
strong  desire  to  be  at  this  term  of  this  court, 
but  was  unable  to  reach  here  in  time  to  be 
present  during  this  term.  That  if  the  case 
Is  removed  to  Northampton  county,  N.  C,  for 
trial,  she  can  be  at  the  next  term  of  the 
superior  court  of  that  county,  but  if  not  re- 
moved, but  continued  to  the  next  term  of 
this  court,  she  can  be  present  at  that  term. 

When  the  action  was  called  for  trial  in 
Northampton  county,  the  defendant,  through 
her  counsel,  filed  the  following  motion:  '*The 
defendant,  Ella  B.  Grant,  appears  specially 
and  through  her  attorneys,  Wlnbome  ft  Win- 
borne  and  J.  H.  Kerr,  alone  to  move  and  do 
hereby  move  to  dismiss  this  action  for  the 
following  reasons:  (1)  Because  the  summons 
has  not  been  legally  served,  and  this  court 
has  not  acquired  Jurisdiction  of  tlie  defend- 
ant (2)  That  the  court  has  not  Jurisdiction 
of  this  action.!'  The  motion  was  denied,  and 
the  defendant  excepted. 

The  motion  to  dismiss  for  want  of  Juris- 
diction is  based  upon  the  alleged  failure  to 
verify  the  complaint  as  required  by  Rev.  % 
1563, 

The  verification   Is  as  follows:    **Claude 
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Grant  maketh  oafh  that  he  is  the  plaintiff 
in  the  above-entitled  cause,  and  that  the  fore- 
going complaint  is  true  of  hisbwn  knowledge, 
except  as  to  those  matters  therein  stated  on 
information  and  belief,  and  as  to  them  he  be- 
lieves it  to  be  true,  that  the  said  complaint 
is  not  made  out  of  levity  or  by  collusion  be- 
tween plaintiff  and  his  wife,  nor  for  the  mere 
purpose  of  being  freed  and  separated  from 
each  other,  but  In  sinc^ity  and  truth  for 
the  causes  mentioned  in  the  complaint;  that 
the  facts  set  forth  in  the  complaint  as 
grounds  for  divorce  have  existed  to  his  knowl- 
edge at  leaiSt  six  months  prior  to  the  bring- 
ing of  this  action  and  filing  this  complaint, 
and  he  has  been  a  resident  of  the  state  of 
North  Carolina  for  more  than  two  years  next 
immediately  preceding  the  filing  of  this  com- 
plaint and  bringing  of  this  action.  Claude 
Grant  Sworn  to  and  subscribed  before  me 
this  Nov^nber  16,  1911.  W.  L.  Lyon,  Clerk 
Superior  Court" 

After  the  denial  of  the  motion,  the  defend- 
ant entered  a  general  appearance  and  moved 
for  a  continuance.  There  was  a  verdict  and 
judgment  for  the  plaintiff,  and  the  defend- 
ant appealed. 

Wlnborne  ft  Winbome,  for  appellant. 
Peebles  &  Harris  and  Winston  ft  Matthews, 
for  appeUea 

ALLE>N,  J.  [1]  The  effect  of  special  and 
general  appearances  is  fully  considered  in 
the  learned  oi^nlon  of  Justice  Walker  in 
Scott  V.  Life  Association,  137  N.  C.  518,  50 
S.  B.  222,  In  which  it  is  held  that  a  spenlal 
appearance  cannot  be  entered  except  fbr  the 
purpose  of  moving  to  dismiss  for  want  of 
jurisdiction,  and  that,  if  the  motion  affects 
the  merits,  the  appearance  Is  general,  and  it 
is  there  said:  '*The  test  for  determining  the 
character  of  an  appearance  is  the  relief 
asked,  the  law  looking  to  its  substance  rather 
than  to  its  form.  If  the  appearance  is  in 
effect  general,  the  fact  that  the  party  styles 
it  a  special  appearance  wUl  not  change  Its 
real  character.  3  Cyc.  pp.  502,  503.  The 
question  always  is  what  a  party  has  done, 
and  not  what  he  intended  to  do.  If  the  relief 
prayed  affects  the  merits  or  the  motion  In- 
volves the  merits,  and  a  motion  to  vacate  a 
judgment  Is  such  a  motion,  then  the  ap- 
pearance is  in  law  a  general  one."  It  fol- 
lows from  this  statement  of  the  law  that 
the  appearance  in  Bertie  for  the  purpose  of 
making  a  motion  to  remove  the  action  to 
Northampton  county  was  general,  although 
styled  special,  and,  if  so,  it  cured  any  de- 
fects in  the  process,  and  gave  the  court  juris- 
diction of  the  person  of  the  defendant 

[21  If,  however,  there  was  any  doubt  upon 
this  question,  It  appears  in  the  record  that  the 
defendant;  afterwards  formally  entered  a  gen- 
eral appearance  In  Northampton  and  moved 


for  a  continuance,  which  made  a  service  of 
the  summons  unnecessary. 

[3]  The  other  ground  for  the  motion  to  dis- 
miss Is  on  account  of  alleged  defects  in  the 
verification  of  the  complaint  It  is  true,  as 
contended  by  the  defendant,  that  an  objec- 
tion to  the  verification  of  a  complaint  in  an 
action  for  divorce  is  jurisdictional  (Hopkins 
V.  Hopkins,  132  N.  C.  23,  43  S.  E.  508;  John- 
son V.  Johnson,  142  N.  C.  462,  55  S.  B.  341), 
but  in  our  opinion  the  verification  in  this 
case  substantially  complies  with  the  statute, 
and  particularly  as  the  complaint  alleges  no 
facts  on  information  and  belief,  but,  if  It  did 
not,  the  judge  states  that  the  plaintiff  is 
allowed  to  amend  the  affidavit  of  verifica- 
tion by  adding  "that  the  facts  set  forth  in 
the  complaint  are  true  to  the  best  of  affi- 
ant's knowledge  and  belief,"  which  conforms 
to  the  words  of  the  statute.  This  disposes 
of  both  appeals.    There  Is  no  error* 

Affirmed. 

(159  N.  C.  647) 

RICKS  et  al.  v.  WOODARD. 

(Supreme  Court  of  North  Carolina.    Sept  18, 

1912.) 

1.  Witnesses  (|  37*)--Coicpbtbnct--Gbneb- 

▲L    REPUTATION    AS    TO    BOUNDARIES  —  Rb- 
ICOTENESS  OF  ORIGIN. 

Persons  who  had  known  land  for  40  or  45 
years,  and  who  knew  the  general  reputation  in 
the  community  as  to  the  location  of  a  boundary 
line,  oould  testify  as  to  the  location  of  such 
line. 

[Bd.  Note.-— For  other  cases,  see  Witnesses, 
Cent  Dig.  |§  80-87;  Dec.  Dig.  |  87.*) 

2.  Boundaries  (535* )~Qeneral  Reputation 
—Boundaries— Location  with  Respect  to 
Naturai*  Object. 

And,  as  such  evidence  must  attach  itself  to 
some  monument  of  boundary  or  natural  object, 
their  location  of  the  boundary  according  to  gen- 
eral reputation  with  reference  to  a  fence  and 
a  particular  pine  tree  was  competent  evidence. 
[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  j§  153-159,  163,  165,  177-183;  Dec 
Dig.  I  35.*] 

3.  Appeal  and  Error  ({  231*)— Objections 
to  Evidence— Necessity  or  Specific  Ob- 
jection. 

A  reviewinii  court  cannot  reverse  for  the 
admission  of  objectionable  evidence,  where  the 
only  objection  was  made  to  a  general  statement 
of  a  witness  which  included  competent  testi- 
mony. 

[Ed.  Note.— 'For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1299,  1352;  Dec.  Dig.  i 
231.*1 

4.  Boundaries  (S  85*)  —  Evidence  —  Admis- 
sibility. 

While  evidence  of  the  general  reputation 
as  to  the  location  of  a  boundary  at  a  time  20 
years  before  the  action  is  inadmissible  for  its 
lack  of  remoteness,  it  was  properly  admitted 
to  support  and  corroborate  testimony  tending 
to  establish  the  existence  of  an  earlier  repu- 
tation which  was  sufficiently  remote  and  al- 
ready before  the  jury. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  If  163-159,  163,  165,  177-183;  Dec! 
Dig.  §  38.*] 
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Appeal  from  Superior  Court,  Northamp- 
ton County;  OUne,  Judge. 

Action  by  W.  S.  Ricks  and  others  against 
W.  T.  Woodard.  From  a  Judgment  for 
plalntiflis,  defendant  appealed.    No  error. 

Winbome  &  Wlnbome,  for  appellant  Ma- 
son, Worrell  &  Long  and  D.  C  Barnes,  for 
appellees. 

HOKE,  J.  [1, 2]  The  suit  Involyed  the  cor- 
rect location  of  a  dlirlslonal  line  between  two 
adjoining  tracts  of  land  in  said  county — the 
Barnes  tract  and  the  Tyner  tract  Under  a 
charge,  to  which  no  exceptions  were  taken, 
the  Jury  established  the  line  as  contended 
for  by  the  plaintiff,  and  we  find  no  excep- 
tions on  the  record  which -may  be  allowed 
for  reversible  error.  In  the  progress  of  the 
trial  evidence  was  admitted  from  several 
witnesses  tending  to  establish  a  general  rep- 
utation that  the  true  dividing  line  was  lo- 
cated as  claimed  by  plaintiff.  The  reception 
of  this  evidence  was  urged  for  error;  the 
objection  being  chiefly  that  It  was  too  vague 
and  Indefinite,  but  the  record  In  our  opinion 
wUl  not  sustain  the  position.  Speaking  to 
this  character  of  evidence,  In  Hemphill  v. 
HemphUl,  138  N.  O.  506,  51  S.  E.  43,  the 
court  said:  "Such  evidence  has  been  uni- 
formly received  In  this  state,  and  the  re- 
strictions put  upon  it  by  our  decisions  seem 
to  be  that  the  reputation,  whether  by  parol 
or  otherwise,  should  have  its  origin  at  a 
time  comparatively  remote,  and  always  ante 
litem  motam;  second,  that  It  should  attach 
itself  to  some  monument  of  boundary  or  nat- 
ural object,  or  be  fortified  and  supported  by 
evidence  of  occupation  and  acquiescence 
tending  to  give  the  land  in  question  some 
fixed  or  definite  location**-— citing  Tate  v. 
Southard,  8  N.  C.  45;  Mendennall  v.  Cas- 
sells,  20  N.  G.  43 ;  Dobson  v.  Flnley,  53  N. 
C.  496 ;  Shaffer  v.  Gaynor.  117  N.  C.  15,  23 
S.  B.  154;  Westfelt  v.  Adams,  131  N.  C. 
37^-384,  42  S.  E.  823— a  statement  quoted 
with  approval  in  Lamb  v.  Ck>peland,  158  N. 
0.  136.  73  S.  E  797. 

In  the  present  case  the  great  bulk  of  this 
testimony,  and  the  only  portion  to  which  ex- 
ception was  properly  taken,  was  to  the  effect 
that  so  long  as  40  and  50  years  ago  there 
was  a  general  r^utation  that  the  dividing 
line  between  these  two  tracts  of  land  was 


as  claimed  by  plaintiff;  one  witness,  E.  S. 
Vick,  saying  in  this  connection:  **There  was 
a  general  reputation  when  I  first  knew  these 
matters  of  the  dividing  Une  between  the  Ty- 
ner and  Barnes  land.  I  knew  that  reputa- 
tion. It  was  a  cross-fence  on  the  south  and 
east  side  of  the  Mary  Cook  field  and  the 
northwest  side  of  a  field  on  the  Tyner  land, 
known  as  the  Vick  field."  Another,  Lee  Da- 
vis: "There  was  a  general  reputation  of  lo- 
cation of  the  dividing  line  between  the 
Barnes  and  Tyner  lands;  that  by  that  rep- 
utation the  line  tree  was  Just  behind  the 
stable  on  the  Jack  field,  and  went  to  the  up- 
per comer  of  the  Jack  field  fence  to  a  large 
pine,  which  was  a  line  tree.  This  ran  along 
the  southeast  side  of  the  Jack  field.*'  And 
another,  Britt  Morgan:  "That  he  is  76  years 
old;  that  there  was  a  general  reputation  45 
years  ago  as  to  the  dividing  line  between 
the  Barnes  and  Tyner  land;  was  the  fence 
along  the  Jack  field,  and  there  used  to  be 
a  footpath  on  a  part  of  this  line.  The  fore 
and  aft  tree  stood  right  behind  the  stable 
on  the  Jack  field.  It  was  a  spruce  pine  tree, 
and  the  line  went  on  down  putting  the  Jack 
field  on  the  west  and  the  Tyner  land  on  the 
east  side;  went  to  three  com  shuckings  in 
the  Jack  field  for  Henry  Barnes  forty  years 
or  more  ago,"  etc.  This  testimony  fully 
meets  the  requirements  of  the  principle.  It 
was  sufficiently  remote,  and  did  attach  itself 
to  physical  objects  "tending  to  give  the  land 
in  question  a  fixed  and  definite  location." 

[8, 4]  True,  one  witness  spoke  of  this  r^^ 
utation  as  eidsting  to  his  knowledge  20  years 
ago,  and  this,  under  our  decisions,  could  not 
properly  be  considered  as  coming  within  the 
rule  heretofore  stated.  See  Lamb  v.  Ck)pe- 
land,  supra.  But  this,  in  our  opinion,  can- 
not be  held  for  reversible  error:  (1)  Because 
the  objection  was  made  to  a  more  general 
statement  of  the  witness,  in  which  was  in- 
cluded much  testimony  that  was  undoubted- 
ly competent  State  v.  Ledford,  133  N.  a 
714,  45  S.  E.  944.  (2)  It  was  permissible  in 
support  and  corroboration  of  the  testimony 
tending  to  establish  the  existence  of  an  ear- 
lier reputation,  which,  as  we  have  seen,  liad 
been  properly  received  in  evidence  and  as 
before  the  Jury  for  consideration  on  the  is- 
sue. There  is  no  error,  and  the  judgmeni 
in  plaintiff's  favor  is  affirmed. 

No  error. 
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PATTERSON  t.  COMMONWEALTH. 

(Sapreme  Ck>urt  of  Appeals  of  Virginia.    Sept 

18,  1912.) 

1.  HOMIOIDS  (I  216*)— Dtinq  Dbclabations 

--ADMISaiBILlTT.  * 

To  lay  a  foundation  for  the  admission  of 
a  dying  declaration,  the  commonwealth  called 
a  witness,  who  testified  that  decedent,  when 
assisted,  declared,  *iay  me  down  and  let  me 
die,"  and  called  another  witness,  who  testified 
that  decedent  said  he  felt  poorly,  and  he  did 
not  reckon  taking  medicine  wonid  do  any  good, 
but  that  he  would  take  it,  and  that  decedent 
made  no  arrangements  about  dying,  but  talked 
about  wanting  to  go  to  a  hospital.  The  at- 
tending  physician  testified  that  decedent  said 
that  if  nothing  was  done  to  relieve  his  pain 
he  would  die;  that  the  physician  relieved  tus 
pain;  and  that  decedent  said  he  rested  easier. 
The  wound  inflicted  on  decedent  consisted  of 
a  shot,  which  took  effect  in  his  right  leg  be- 
tween the  knee  and  body.  He  died  in  the 
evening  of  the  day  he  was  shot  Held  not 
to  show  that  decedent  believed  he  was  going 
to  die;  and  declarations  made  by  him  were 
inadmissible  as  dying  declarations. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  457;    Dec.  Dig.  {  216.»] 

2.  HoMioiDB  (§  214*)— Dying  Decuuiations 

— ADMIB8IBILIT7. 

Dying  declarations  are  only  admissible  as 
to  the  circumstances  of  the  transaction  itself 
which  results  in  the  death  of  declarant;  and 
any  self-serving  statements  must  be  excluded. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent  Dig,  §{  44&-450;   Dec.  Dig.  {  214.*] 

5.  HoMiciDS  (S  214*)— Dtino  Declarations 

— ADMI88IBILITT. 

A  declaration  by  decedent,  not  confined  to 
the  transaction  resulting  in  his  death,  but 
containing  self-serving  declarations  as  to  his 
attitude  toward  accused  and  the  daughters  of 
accused  prior  to  the  date  of  the  killing,  is  in- 
admissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §{  448-450;   Dec,  Dig.  §  214.*] 

4.  HouiciDs   (I  214*) —EviDBNCB— Admissi- 
bility. 

Where  the  court  erroneously  admitt^ 
the  declarations  of  decedent  as  to  his  conduct 
towards  the  daughters  of  accused,  it  was  error 
to  refuse  to  permit  accused  to  contradict  such 
declarations. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {§  448-450;   Dec  Dig.  §  214.*] 

6.  Homicide  (§  300*)  —  Evidenchs— InstbuC' 

TIONS. 

Where  there  was  evidence  of  decedent's 
nisbehavior  towards  accused  and  his  two 
daughters,  and  that  he  had  attempted  an  as- 
sault on  one  of  the  daughters,  and  that  ac- 
cused had  been  informed  thereof  before  the 
killing,  a  charge  that  the  jury  mip^ht  consider 
the  evidence  of  the  state  of  feeling  between 
decedent  and  accused,  preceding  the  killing,  as 
throwing  light  on  the  situation  and  occurrenc- 
es, was  correct;  and  a  charge  that,  though 
decedent  had  used  insulting  language  to  ac- 
cused and  his  daughters,  the  same  could  not 
be  considered,  unless  decedent  was  the  ag- 
gressor, and  that  accused  acted  in  self-de- 
fense, was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {{  614-632;    Dec  Dig.  §  300.*] 

Keith,  P.,  dissenting  in  part 

Error  to  Circuit  Court,  Rockbridge  Comity. 

R.  V.  Patterson  was  convicted  of  murder 
In  the  second  degree,  and  he  brings  error. 
Reversed  and  remanded. 


Greenlee  D.  Letcher,  for  plalntiflP  In  error 
Samuel    W.   Williams,   Atty.    Gen.,   for   the 
Commonwealth. 

CARDWELL,  J.  At  the  September  term 
of  the  circuit  court  of  Rockbridge  county, 
1911,  plaintiff  in  error  was  indicted  for  the 
murder  of  S.  H.  Campbell  on  June  30,  1911, 
and  at  that  term  of  the  court  he  was  put 
upon  trial;  but  the  Jury  failed  to  agree  up- 
on a  verdict  The  case  was  again  tried  at 
the  November  term  of  the  court,  1911,  whoi 
the  Jury  found  a  verdict  of  sniilty  of  mur- 
der In  the  second  degree,  and  fixed  the  ac- 
cused's punishment  at  six  years  in  the  peni- 
tentiary, which  verdict  the  court  refused  to 
set  aside. 

The  assignments  of  error  in  the  petition, 
upon  which  this  writ  of  error  was  awarded 
the  prisoner,  relate  (1)  to  the  admission  of 
improper  eiridence,  (2)  exclusion  of  evidence 
offered  by  the  defense,  (3)  instructions  giv- 
en on  behalf  of  the  commonwealth  and  the 
rejection  of  instructions  asked  for  by  the 
defense,  (4)  refusal  to  set  aside  the  verdict 
and  award  a  new  trial  because  of  after-dis- 
covered evidence,  and  (5)  refusal  to  set  aside 
the  verdict  because  contrary  to  the  law  and 
the  evidence. 

The  deceased.  It  appears,  moved  to  the 
bouse  where  be  died  about  Christmas  pre- 
ceding the  occurrence  resulting  in  the  wound 
inflicted  by  plaintiff  in  error  upon  him, 
which  was  followed  by  his  death,  and,  ac- 
cording to  evidence  In  the  record  unobjected 
to,  from  the  time  he  went  there  be  began  to 
behave  very  badly  towards  plaintiff  in  error 
and  his  two  daughters,  who  lived  near  him, 
growing  out  of  the  refusal  of  plaintiff  in  er- 
ror to  allow  hunting  on  his  lands.  Plaintiff 
in  error  lived  upon  his  own  land  with  his 
two  daughters,  aged  16  and  17  years,  re- 
spectively, whose  mother  died  when  they 
were  about  12  years  younger,  since  which 
time  he  had  had  the  entire  care  of  these 
girls,  carrying  them  about  with  him  until 
they  became  lairge  enough  for  one  to  remain 
at  home  while  the  other  went  with  him  to 
work  when  he  went  to  the  fields.  Deceased 
on  numerous  oocasions,  and  whenever  oppor- 
tunity was  afforded,  not  only  used  abusive 
language  to  plaintiff  in  error  in  the  presence 
of  his  daughters,  but  behaved  in  the  presence 
of  the  latter,  when  alone  and  unprotected, 
in  the  most  indecent  and  shocking  manner, 
using  language  too  vile  and  indecent  to  be 
here  repeated.  There  was  evidence  tending 
to  show  that  on  the  morning  of  the  day  of 
the  homicide  plaintiff  in  error  left  his  home 
accompanied  by  one  of  his  daughters,  each 
riding  a  horse,  to  go  to  his  mountain  land, 
one  mile  up  South  river,  where  he  and  his 
daughter  had  seen  a  ground  hog  the  day 
before,  and  for  the  purpose  of  killing  it  car- 
ried his  double-barrel  gun  loaded  with  larg«^ 
shot;  that  when  they  reached  the  turn  of  the 
road  at  which  the  deceased's  house,  situated 
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several  hundred  yards  oflP,  could  be  seen  they 
observed  him  standing  in  the  door,  where  he 
remained  until  they  got  opposite  his  house, 
when  he  came  down  to  the  railroad  and  dis- 
appeared behind  a  sycamore  and  other  trees 
in  foliage  at  the  time,  after  which  plaintiff 
in  error  and  his  daughter  neither  thought 
nor  saw  anything  more  of  the  deceased  un- 
til about  100  yards  further  on,  when  they 
turned  back  at  an  acute  angle  into  plaintiff 
in  error*s  right  of  way  leading  across  the 
railroad  up  to  his  mountain  land,  at  which 
time  they  saw  the  deceased,  looking  mad, 
step  off  the  railroad  down  towards  them, 
muttering  something  which  could  not  be  un- 
derstood because  of  the  roar  of  the  river, 
and  thereupon  plaintiff  in  error  told  the  de- 
ceased to  go  away  and  not  give  him  any 
trouble;  that  deceased  then  cursed  plaintiff 
in  error  and  told  him  "he  had  to  take  it, 
that  he  had  it  in  for  him,"  and  threw  a 
rock  which  came  close  to  plaintiff  in  error's 
head,  and  came  on,  quickly  throwing  anoth- 
er rock,  which  also  nearly  struck  him,  which 
rocks  deceased  took  from  his  pockets  or 
from  under  his  overall  flap,  and  then  came 
to  the  gate,  which  was  about  13  steps  from 
the  railroad,  and  picked  up  another  large 
rock  and  started  to  rise,  with  his  left  hand 
extended  towards  the  latch  of  the  gate,  say- 
ing, "Damn  you,  I  will  come  through  and 
kill  you  this  morning;"  whereupon  plaintiff 
in  error  lowered  his  gun  and  shot  one  bar- 
rel of  it  through  the  gate  at  deceased's  legs, 
the  shot  taking  effect  in  his  right  leg  be- 
tween the  knee  and  the  body.  Plaintiff  in 
error  flred  but  one  barrel  of  his  gun,  and 
the  deceased,  after  standing  a  moment,  drop- 
ped the  rock  from  his  hand  and  walked 
back  towards  his  home,  and,  when  about  75 
yards  or  about  half  the  distance  to  his  house, 
laid  down  by  the  railroad  track,  from  which 
point  he  was  later  carried  to  his  home,  where 
he  died  about  7  o'clock  that  evening. 

The  court  is  of  opinion  that  the  dying  dec- 
larations of  the  deceased,  allowed  to  go  to 
the  Jury  at  the  trial  over  the  objection  of 
plaintiff  in  error,  were  improperly  admitted 
in  evidence,  (1)  because  it  was  not  clearly 
shown  that  the  deceased  believed  he  was 
going  to  die  when  these  declarations  were 
made;  and,  (2)  even  if  the  deceased  had  be- 
lieved he  was  going  to  die  at  the  time  he 
made  the  declarations  narrated  by  the  wit- 
ness Painter,  some  of  the  statements  said  to 
have  been  made  by  the  deceased  were  not  a 
part  of  the  res  gestse;  nor  did  they  relate 
to  the  transaction  itself  which  resulted  in 
the  declarant's  death. 

[1]  The  commonwealth  introduced  one  R 
0.  Armstrong  as  a  witness,  who  testified, 
over  objection  by  plaintiff  in  error,  that  he 
was  a  brakeman  on  the  train  of  the  Norfolk 
&  Western  Railway  Ck>mpany  which  came 
along  about  7:25  o'clock  a.  m.  on  the  morn- 
ing that  deceased  was  shot,  and  saw  him  by 
the  railroad,  his  wife  and  children  and  one 
Oerald  being  with  him,  and  he  asked  wit- 


I  ness  to  help  him  up,  and  upon  witness  doing 
so  (presumably)  deceased  said,  "Lay  me 
down  and  let  me  die."  This  was  nothing 
more  than  a  simple  exclamation  on  the  part 
of  the  deceased,  actuated  doubtless  by  the 
sensation*  of  pain  and  suffering  at  the  time 
in  his  wounded  leg,  but  in  no  wise  proves 
that  he  thought  he  was  going  to  die,  and 
threw  no  light  whatever,  as  we  shall  pres- 
ently see,  on  his  frame  of  mind  five  or  six 
hours  after,  when  the  so-called  "dying  dec- 
larations" under  consideration  were  made. 
The  witness  Painter,  a  brother-in-law  of 
deceased,  alone  testifies  as  to  the  dying  dec- 
larations of  the  deceased  admitted  in  evi- 
dence, and  as  far  as  pertinent  his  statement 
is :  "After  I  got  my  dinner,  I  went  back  to 
Campbell's  and  stayed  there  until  about  2 
o'clock,  when  I  went  to  Vesuvius,  and  when 

1  got  back  later  In  the  evening  Campbell  was 
dying.    When  I  got  back  to  Campbell's  (about 

2  o'clock)  after  arresting  Patterson,  I  told 
him  what  Patterson  said  about  him  throwing 
the  rocks,  and  Campbell  said  that  there  had 
been  no  trouble  between  him  and  Patterson, 
and  he  asked  me  whether  Patterson  said  that 
he  had  thrown  any  rocks.  Says  he,  TDld  he 
say  that?*  and  Campbell  thwi  said  that  he 
had  been  telling  him  [Painter]  all  day  that 
he  was  going  to  die,  and  that  he  never  had 
any  trouble  with  Patterson  only  at  the  spring 
on  the  mountain,  and  that  Patterson  said 
that  he  had  eight  feet  of  his  land  and  must 
put  the  fence  back,  and  that  Patterson  ripped 
out  an  oath  and  refused  to  speak  to  him. 
Campbell  said  there  had  been  no  trouble  be« 
tween  them,  and  that  Patterson  shot  and  kill- 
ed him  for  nothing;  that  Patterson  said, 
'God  damn  you,  don't  come  through  my  gate, 
or  I  will  blow  your  brains  out !'  And  Camp- 
bell said  that  he  hoped  he  would  die  that 
minute  if  he  threw  a  rock;  that  whether 
Patterson's  nerve  failed  him  or  not  he  did 
not  know,  but  that  he  dropped  the  gun  from 
his  head  and  shot  him  in  the  leg.  When  I 
went  back  after  the  arrest,  he  was  resting, 
not  suffering  much,  but  said,  'I  am  poorly:' 
that  he  aever  had  mistreated  Patterson's 
daughters — respected  them  as  his  own."  On 
cross-examination  the  witness  said  that  when 
Campbell  made  the  above  statement  to  him 
he  took  a  glass  of  water  without  assistance, 
and  in  drinking  it  choked;  that  he  then  as- 
sisted him  to  take  some  medicine  that  the 
doctor  had  left  there,  and  with  witness'  help 
Campbell  took  the  medicine  and  did  not 
choke,  and  took  it  easily  and  without  trou- 
ble; that  when  witness  asked  him  about  tak- 
ing the  medichie  Campbell  said  that  "he  did 
not  reckon  it  would  do  him  any  good,"  but 
that  he  would  take  it,  and  he  did  take  it; 
that  Campbell  made  no  arrangements  about 
dying,  either  about  his  worldly  affairs  or 
about  his  soul;  that  he  asked  nobody  to  have 
prayers  or  read  the  Bible,  and  did  not  ask 
for  the  preacher;  that  he  heard  Campbell 
talking  about  not  wanting  to  go  to  the  Buena 
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Vista  hospital,  but  wanted  to  go  to  Roanoke, 
but  he  did  not  say  for  what  reason;  that 
Campbell  told  nobody  good-bye;  and  that 
witness,  shortly  after  hearing  the  above  con- 
versation, went  up  to  Vesuvius,  and  when  he 
got  back  later  in  the  evening  had  no  further 
conversation  with  Campbell,  and  Campbell 
said  nothing  to  any  one  and  died  about  7 
o'clock. 

The  attending  physician,  upon  reaching  the 
deceased,  found  him  suffering  from  great 
loss  of  blood,  and  he  (deceased)  said  that  if 
something  was  not  done  to  relieve  his  pain 
he  would  die.  This  physician  further  testl- 
iied  that  "the  bleeding  had  stopped  when  I 
reached  Campbell.  I  relieved  his  pain.  He 
said  he  was  easier."  It  further  appears  from 
the  testimony  of  this  witness  that  when  he 
left  deceased  shortly  before  his  alleged  con- 
versation with  the  witness  Painter,  not  only 
was  the  hope  of  life  held  out,  but  without 
any  suggestion  of  death  he  suggested  to  de- 
ceased that  he  would  take  him  to  the  Buena 
Vista  hospital ;  but  the  deceased  said  that  he 
wanted  to  go  to  the  hospital  at  Roanoke. 
The  physician  never  told  deceased  or  any 
one  else  that  he  (deceased)  was  going  to  die, 
but  did  say  to  some  that  his  chances  were 
poor  or  not  good.  True  he  says  also  that 
when  he  reached  the  deceased  he  knew  that 
if  something  was  not  done  to  relieve  his  pain 
he  would  die;  but  he  says  also,  as  we  have 
Just  stated,  that  when  he  reached  deceased 
the  bleeding  had  stopped,  and  he  relieved  his 
pain  and  talked  with  him  about  going  to  the 
hospital,  and  he  stated  that  he  wanted  to  go 
to  Roanoke,  and  not  to  Buena  Vista. 

Another  significant  fact  appearing  in  the 
record  going  to  show  the  absence  of  thought 
on  the  part  of  the  deceased  or  those  around 
him  that  he  was  under  a  sense  of  impending 
death  and  without  any  expectation  or  hope 
of  recovery  Lb  that  his  wife,  knowing  little 
or  nothing  about  the  matter,  went  to  the  pre- 
liminary' hearing  given  the  plaintiff  in  error 
by  a  justice  several  milea  from  their  home 
on  the  day  deceased  was  shot,  and  was  gone 
several  hours. 

It(  is  very  true  that  in  ascertaining  con- 
sciousness of  approaching  death  recourse 
should  naturally  be  had  to  all  the  attending 
circumstances,  such  as  the  nature  of  the  inju- 
ry, etc.;  but  in  this  case  neither  the  nature  of 
the  injury  nor  the  circumstances  shown  clear- 
ly warranted  the  conclusion  that  the  deceas- 
ed was  conscious  of  approaching  death  when 
^e  made  the  statements  introduced  as  his 
dying  declarations.  It  will  not  do  to  say 
that  because  death  did  actually  occur  a  few 
hours  after  the  declarations  were  made  the 
conclusion  must  be  reached  that  the  declar- 
ant was  conscious  of  approaching  death  when 
they  were  made. 

In  Jackson's  Case,  60  Va.  667,  the  deceased 
appeared  impressed  with  the  belief  that  he 
would  soon  die,  and  generally  so  expressed 
himself,  and  In  the  preparation  for  death 


made  his  will,  yet  after  waking  up  from  a 
nap  of  sleep  he  said,  "Who  knows  but  that 
I  may  get  well;"  and  this  was  held  to  im- 
ply the  existence  in  his  mind  of  a  possibility 
of  his  recovery,  and  evidence  offered  as  to  dy- 
ing declarations  made  by  him  were  not  ad- 
missible. See,  also,  Bull's  Case,  55  Va.  620; 
Swisher's  Case,  67  Va.  964,  21  Am.  Dec.  330 ; 
O'Boyle's  Case,  100  Va.  785,  40  S.  E.  121; 
Bowles'  Case,  103  Va.  815,  48  S.  D.  527. 

In  the  case  of  Tip  v.  State,  14  Lea  (Tenn.) 
502,  the  facts  and  circumstances  relied  on 
as  a  sufficient  foundation  for  the  introduc- 
tion in  evidence  of  certain  alleged  dying 
declarations  of  the  deceased  were  striking- 
ly similar  to  the  facts  and  circumstances  re- 
lied on  in  this  case;  but  the  court,  in  an 
opinion  reviewing  the  authorities  at  some 
length,  held  that  there  was  not  sufiacient 
proof  that  the  deceased  was  without  any 
hope  of  recovery,  and  therefore  the  evidence 
as  to  his  dying  declaration  had  to  be  re- 
jected. The  opinion  quotes  from  Lord  Co- 
leridge in  Bex  V.  SpiUbury,  7  C.  &  P.  L.  87, 
as  follows :  'It  is  an  extremely  painful  mat- 
ter for  me  to  decide  upon;  but  when  I  con- 
sider that  this  species  of  proof  is  an  anomaly 
and  contrary  to  all  the  rules  of  evidence, 
and  that  if  received  it  would  have  the  great- 
est weight  with  the  Jury,  I  think  I  ought 
not  to  receive  the  evidence,  unless  I  feel 
fully  convinced  that  the  deceased  was  in 
such  state  as  to  render  the  evidence  clearly 
admissible.  It  appears  from  the  evidence 
that  the  deceased  said  he  thought  he  should 
not  recover,  as  he  was  very  ill.  Now,  people 
often  make  use  of  expressions  of  that  kind 
who  have  no  conviction  that  their  death  is 
near  approaching.  If  the  deceased  in  this 
case  had  felt  that  his  end  was  drawing  v^ry 
near,  and  that  he  had  no  hope  of  recovering, 
I  should  expect  him  to  be  saying  something 
of  his  affairs,  and  of  who  was  to  have  his 
property,  or  giving  some  directions  as  to 
his  funeral,  or  as  to  where  he  would  be 
buried,  or  that  he  would  have  used  expres- 
sions to  his  widow  purporting  that  they  were 
soon  to  be  separated  by  death,  or  that  he 
would  have  taken  leave  of  his  friends  and 
relations  in  a  way  that  showed  he  was  con- 
vinced that  his  death  was  at  hand.  As 
nothing  of  this  sort  appears,  I  think  there 
was  no  sufficient  proof  that  he  was  without 
any  hope  of  recovery,  and  that  I  therefore 
ought  to  reject  the  evidence." 

''It  follows  from  the  general  principle 
that  the  belief  must  be,  not  merely  of  the 
possibility  of  death,  nor  even  of  its  probabil- 
ity, but  of  its  certainty,  A  less  stringait 
rule  might  with  safety  have  been  adopted, 
but  this  is  the  accepted  one.  The  tests  have 
been  variously  phrased;  there  must  be  *no 
hope  of  recovery;'  'a  settled  expectation  of 
death;'  'an  undoubting  belief.'  Their  gen- 
eral effect  is  the  same.  The  essential  idea 
is  that  the  belief  should  be  a  positive  and 
absolute  one,  not  limited  by  doubts  or  re- 
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serve,  bo  that  no  room  Is  left  for  the  opera- 
tion of  worldly  motives."  2  Wigmore  on 
Ev.  I  1440. 

Among  the  authorities  cited  in  support  of 
the  text  is  the  case  of  Peak  v.  State,  50  N. 
J.  Law,  222, 12  Atl.  701,  in  which  the  opinion 
by  Beasley,  C.  J.,  says:  "(The  declarant) 
shall  have  a  complete  conviction  that  death 
is  at  hand«  «  «  «  Death  shortly  to  ensue 
must  be  an  absolute  certainty,  so  far  as  the 
consciousness  of  the  person  making  the  dec- 
laration is  concerned."  The  syllabus  of  that 
case,  so  far  as  pertinent,  is:  "In  order  to 
make  dying  declarations  admissible,  the 
state  must  make  it  plainly  apparent  that 
the  declarant  had  given  up  all  hope  of  life 
and  believed  that  death  was  impending." 
"Where  the  surgeon  told  the  patient  she 
might  die  at  any  moment,  and  that  there 
was  but  one  chance,  from  a  contemplated 
operation,  and  the  patient  said  she  did  not 
expect  to  recover,  but  would  like  to,  and 
the  conditions  of  the  situation  did  not  con- 
trol such  expressions,  held,  that  the  state- 
ments of  the  patient  then  made  were  not 
admissible,  on  the  ground  that  It  was  not 
shown  that  such  declarant  had  given  up  all 
hope  of  life." 

See,  also,  4  Va.  &  W.  Va.  Etac.  OMgest, 
p.  848,  where,  under  the  head  "Foundation 
for  the  Admission  of  the  Evidence,"  it  is 
said  that  the  rule  (as  stated  in  the  authori- 
ties above  cited)  is  a  well-settled  rule,  and 
all  the  decisions  of  this  court  relating  to  the 
subject  are  cited. 

[2]  Dying  declarations  are  only  admissible 
in  evidence  as  to  the  circumstances  of  the 
transaction  itself  which  results  in  the  death 
of  the  declarant  .Clark's  Crim.  Proc.  625; 
9  Am.  &  Eng.  Enc.  L.  079;  0*Boyle's  Oase, 
supra.  The  absence  of  any  self-serving  pur- 
pose to  be  furthered  on  the  part  of  the  dec- 
larant is  an  essential  element  of  the  circum- 
stantial guaranty  of  the  trustworthiness  of 
dying  declarations.  2  Wilgmore  on  Ev.  | 
1443. 

[3]  The  so-called  "dying  declarations"  of 
the  deseased  admitted  in  evidence  in  this 
case  are  obnoxious  to  the  established  rules 
governing  the  admissibility  of  such  evi- 
dence, not  only  because  they  were  not  con- 
fined to  the  transaction  itself  which  result- 
ed in  the  death  of  the  deceased,  but  con- 
tained self-serving  declarations  as  to  his 
attitude  toward  plaintiff  in  error  and  his 
daughters  prior  to  the  date  of  the  trans- 
action, notably  that  he  (deceased)  "had  never 
mistreated  Patterson's  daughters — ^respected 
them  as  his  own." 

[4]  At  the  trial  of  the  case,  after  the  said 
declarations  had  been  admitted  in  evidence, 
and  after  one  of  the  daughters  of  plaintiff 
in  error  had  been  allowed  to  testify  as  to 
deceased's  conduct  toward  her,  her  father, 
and  her  sister,  and  had  given  an  account 
of  bis  solicitations  and  -  attempted  assault 
upon  her  '*in  the  mountain   field,"   which 


fact  she  straightway  communicated  to  her 
father,  counsel  for  the  defense  offered  to 
prove  by  one  Aud.  Davis  that  the  deceased, 
prior  to  the  occurrence,  had  In  vile  language 
declared  his  purpose  to  do  just  what  the 
daughter  of  the  deceased  testified  he  had  at- 
tempted to  do,  but  the  witness  Davis  was 
not  allowed  to  testify,  to  which  ruling  plain- 
tiff in  error  excepted  and  assigns  error. 

As  before  stated,  the  declarations  of  the 
deceased  as  to  his  conduct  towards  the  daugh- 
ters of  the  accused  were  not  admissible  and 
ought  to  have  been  excluded;  but,  the  trial 
court  having  admitted  them,  the  accused 
ought  to  have  been  permitted  to  contradict 
the  said  declarations  of  the  accused.  In  the 
view  we  take  of  the  case,  neither  the  said 
declarations  of  the  deceased,  nor  the  state- 
ments which  the  deceased  made  to  Davis, 
were  admissible,  and  upon  the  next  trial 
neither  should  go  to  the  jury. 

We  shall  not  attempt  to  consider  at  length 
the  assignment  of  error  relating  to  the  in- 
structions given  for  the  commonwealth  and 
the  refusal  of  Instructions  asked  for  the  de- 
fense; in  fact,  it  is  not  necessary. 

[6]  The  instructions  to  the  jury  given  for 
the  commonwealth  were  embraced  in  one 
very  lengthy  and  detailed  statement  of  the 
principles  of  law  applicable  to  cases  of  homi- 
cide in  general,  and  to  the  evidence  in  this 
case  in  particular,  and  then  contain  the  fol- 
lowing paragraph:  "And  you  are  further 
Instructed  that,  evoi  though  you  may  believe 
from  the  evidence  that  the  deceased,  Saml 
Campbell,  had  used  insulting  and  threaten- 
ing language  to  the  accused,  and  had  used 
improper  and  indecent  language  to  and  about 
the  daughters  of  the  accused,  in  their  pre> 
sence  and  in  his  presence,  yet,  unless  you 
further  believe  from  the  evidence  and  all  the 
immediate  circumstances  surrounding  the 
killing  of  deceased  that  he  was  the  aggressor, 
and  that  said  accused  acted  in  self-def^ise, 
with  the  real  or  apparent  necessity  of  sav- 
ing himself  from  death  or  great  bodily  in- 
jury, you  cannot  consider  such  evidence  at 
all  in  arriving  at  your  verdict." 

The  contention  of  counsel  for  plaintiff  in 
error  is  that,  not  only  were  the  instructions 
given  for  the  commonwealth  confusing  to  the 
jury  and  misleading,  but  that  the  language 
of  the  instructions  just  quoted  was  not  a 
correct  statement  of  the  law,  as  applied  to 
the  facts  which  the  evidence  in  the  case  tend- 
ed to  prove,  and  was  in  conflict  with  an  in- 
struction given  for  the  defense,  in  which  the 
court  rightly  instructed  the  jury  that,  in 
considering  the  question  as  to  whether  Camp- 
bell made  an  attack  upon  Patterson  which 
led  to  the  shooting,  they  might  consider  the 
evidence  of  the  state  of  feeling  between 
Campbell  and  Patterson,  preceding  same,  as 
throwing  light  upon  the  situation  and  oc- 
currences. 

We  are  of  opinion  that  the  principle  of  law 
propounded  in  the  instruction  for  the  defense^ 
which  told  the  jury  that  they  might  con* 
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0lder  the  erldence  of  the  state  of  feeling  be- 
tween Campbell  and  Patterson,  preceding  the 
shooUng,  as  throwing  light  upon  the  situa- 
tion and  occurrences,  was  a  correct  one,  and 
therefore  the  language  embraced  in  the  in- 
structions given  for  the  commonwealth,  quot- 
ed .  above,  was  in  conflict  therewith,  and 
should  not  have  been  given. 

As  the  other  questions  raised  with  resi)ect 
to  the  instructions  are  not  likely  to  arise 
upon  another  trial  of  the  case,  they  need 
not  be  considered  here,  and  for  the  same 
reason  it  is  not  necessary  to  consider  the 
assignment  of  error  relating  to  the  refusal 
of  the  court  to  grant  the  accused  a  new  trial 
because  of  after-discovered  evidence. 

The  remaining  assignment  of  error  Is  to 
the  refusal  of  the  court  to  set  aside  the  ver- 
dict of  the  jury,  because  contrary  to  the  law 
and  the  evidence ;  and  as  the  case  has  to  be 
remanded  for  a  new  trial  we  deem  it  Inex- 
pedient to  review  the  evidence  certified  in 
the  record. 

It  follows  that  the  Judgment  of  the  circuit 
court  has  to  be  reversed,  the  verdict  of  ^he 
jury  set  aside,  and  the  case  remanded  for 
a  new  trial,  to  be  had  not  in  conflict  with 
the  views  expressed  In  this  opinion. 

Reversed. 

KEITH,  P.  (concurring).  I  think  the  dying 
declaration  which  appears  in  the  record  was 
too  broad,  and  that  so  much  of  it  as  related 
to  facts  not  directly  connected  with  the 
homicide  should  have  been  excluded,  but 
that,  subject  to  proper  correction,  the  dec- 
laration should  have  been  admitted. 

Whether  or  not  a  dying  declaration  is  ad- 
missible depends  largely  upon  the  mental 
condition  of  the  declarant.  If  a  man  who 
has  received  a  wound  believes  that  wound  to 
be  mortal,  and  that  he  will  shortly  die  of  it, 
his  declaration  is  admissible;  and  I  know  of 
no  way  in  which  his  mental  attitude  can  be 
ascertained,  except  by  what  the  declarant 
may  say  and  do. 

In  the  case  under  consideration,  Campbell 
stated  that  he  was  going  to  die;  and  when 
offered  the  medicine  said  that  he  "did  not 
reckon  it  would  do  any  good,"  but  that  he 
would  take  it  There  was  no  word  which 
emanated  ftom  him  between  the  time  he  re- 
ceived the  wound  and  the  moment  of  his 
death  which  cast  the  slightest  doubt  upon  his 
sincerity,  or  upon  hts  belief  that  he  was 
within  the  shadow  of  impending  death.  It 
is  true  that  when  the  physician  spoke  to  him 
about  sending  him  to  a  ho&fpital  he  said  that 
he  preferred  to  go  to  the  hospital  at  Roanoke, 
rather  than  that  at  Buena  Vista;  but  there 
was  nothing  that  Indicated  that  he  enter- 
tained the  slightest  hope  of  recovery,  and,  as 
a  matter  of  fact,  he  died  on  the  afternoon  of 
the  day  he  received  the  wound. 

I  think  the  dying  declaration  was  admith 
sible,  but  should  have  been  confined  to  the 


facts  connected  with  the  homicide;  and  for 
these  reasons  I  concur  In  the  judgment  of 
reversal,  but  not  in  the  opinion  of  the  court 


(U4  Va.  57) 
HONAKER  V.  STARKS. 

(Supreme  Court  of  Apppals  of  Virginia.    Sept. 

0,  1912.) 

1.  Wills  (§  449*)--Constructiow— Propkbtt 
DisposBn  OF. 

Where  testatrix,  owning  five  shares  of 
stock  in  a  bank,  disposed  of  her  estate,  real 
and  personal,  to  a  number  of  devisees  and  lega- 
tees, and  her  will,  containing  no  residuary 
clause,  gave  to  a  beneficiary  named  "my  stock 
(one  share)"  in  a  bank,  the  gift  of  the  stock 
incloded  all  the  shares  of  stock. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  i  965;  Dec  Dig.  S  449.*^ 

2.  Wills  (§  403^)— Constbuction— Pbopbkit 
Disposed  or. 

Where  the  subject  of  a  gift  in  a  will  Is 
sufficiently  and  clearly  ascertained,  effect  will 
be  given  to  the  gift,  notwithstanding  any  added 
particulars  of  description,  which  are  found  to 
be  false  or  mistaken. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  982;   Dec.  Dig.  S  463.*] 

8.  Wills   (I  449*) —Constructiow  — Intes- 
tacy. 

Where  a  will  is  subject  to  two  construc- 
tions, the  construction  which  will  prevent  total 
or  partial  intestacy  will  be  preferred. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  965;   Dec.  Dig.  |  449.«j 

Appeal  from  Circuit  Ck>urt,  Bland  County. 

Suit  between  J.  D.  Honaker,  administrator 
of  Rebecca  J.  Hicks,  deceased,  and  C.  J.  M. 
Starks.  From  a  decree  for  the  latter,  the 
former  appeals.    Aifflrmed. 

Williams  &  Williams,  for  appellant  A. 
R.  Porterfield  and  W.  J.  Henson,  for  appellee. 

HARRISON,  J.  [1]  The  last  will  and  tes- 
tament of  Rebecca  J.  Hlcka  was  duly  pro- 
bated in  Bland  county  on  the  10th  day  of 
March,  1909.  The  testatrix  disposes  of  her 
estate,  real  and  personal,  to  a  number  of 
devisees  and  legatees,  there  being  no  residu- 
ary clause  in  the  will. 

The  seventh  clause  of  the  will  Is  as  fol- 
lows: *'I  give,  devise  and  bequeath  to  C.  M. 
Starks  my  stock  (one  share)  in  the  Bank 
of  Bland  County,  located  at  Bland,  Virginia.** 

The  record  shows  that  the  testatrix  owned 
five  shares  of  stock  in  the  bank  mentioned, 
and  it  is  contended  by  the  appellant  that 
under  the  seventh  clause  the  appellee  took 
only  one  share  of  stock,  and  that  the  testa- 
trix died  Intestate  as  to  the  remaining  four 
shares. 

We  are  of  opinion  that  the  devise  of  '*my 
stock"  carried  with  It  the  five  shares  of 
stock  owned  by  the  testatrix  in  the  Bank  of 
Bland,  and  that  such  devise  was  not  limited 
or  in  any  way  diminished  by  the  subsequent 
parenthetical  words  "(one  share)."  This  was 
I  merely  an  attempted,  but  mistaken,  descrlp- 
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tlon  of  the  stock  owned  by  the  testatrix  in 
the  Bank  of  Bland,  which  had  previonsly 
been  disposed  of  by  the  use  of  the  broad 
term  "my  stock,"  which  was  five  shares. 

[2]  Statements  of  quantity  are  seldom 
given  much  weight,  because  the  amount  is 
not  often  exactly  known,  and  is  easily  mis- 
taken. Where  the  subject  is  sufficiently  and 
clearly  ascertained,  as  it  is  in  the  case  be- 
fore us,  by  the  use  of  the  words  "my  stock," 
though  there  be  added  particulars  of  descrip- 
tion, which  are  found  to  be  false  or  mistaken, 
effect  will  be  given  to  the  devise  notwith- 
standing, and  the  false  or  mistaken  descrip- 
tion will  be  rejected.  Wootton  v.  Redd*s 
Ex*r,  53  Va.  196;  Savings  Bank  v.  Stewart, 
93  Va.  447.  25  S.  E.  543.  If  this  view  need- 
ed any  support,  it  is  strengthened  by  the 
fact  that  the  construction  insisted  upon  by 
the  appellant  would  create  a  partial  intesta- 
cy, which  should  be  avoided,  if  possible. 

[3]  VHien  a  man  makes  a  will,  the  pre- 
sumption, In  the  absence  of  evidence  to  the 
contrary,  is  that  he  Intended  thereby  to  dis- 
pose of  his  whole  estate.  Accordingly,  where 
two  modes  of  interpretation  are  possible, 
that  is  preferred  which  will  prevent  either 
total  or  partial  intestacy.  Michie's  Digest 
(Va.)  787,  and  cases  there  cited. 

In  the  case  under  consideration,  it  is  ob- 
vious from  the  will,  taken  as  a  whole,  that 
the  testatrix  did  not  intend  to  die  intestate 
as  to  any  part  of  her  estate,  and  that  she 
vlid  intend  to  give  to  the  appellee  the  five 
shares  of  stock  owned  by  her  in  the  Bank 
of  Bland  county.  This  conclusion  was  reach- 
ed by  the  circuit  court,  and  its  decree  must 
be  afllrmed. 

Affirmed* 
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{Supreme  Court  of  Appeals  of  Virginia.    Sept. 

9,   1912.) 

1.  Appeal  and  Ebrob  (|  171*)-*Que8tions 
Reviewable  —  Qtjestionb  Not  Raised  in 
Trial  Coubt. 

Where  a  trial  in  ejectment  proceeded  on 
the  theory  that  it  was  a  case  of  common 
source  of  title,  and  defendant,  in  a  requested 
instruction,  conceded  that  if  plaintiff  traced 
his  title  back  to  a  grantor  and  showed  a  pres- 
ent right  of  possession  he  established  a  ^rima 
facie  case,  defendant,  on  plaintiffs  writ  of 
error  to  review  a  judgment  of  dismissal,  could 
not  raise  the  question  that  the  parties  did  not 
derive  title  from  a  common  source. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1055-1069,  1161-1165; 
Dec.  Dig.  §  171.»r 

2.  Evidence  (J  472*)— Opinion  Evidence- 
Question  FOB  JUBT. 

Where;  in  ejectment  involving  the  loca- 
tion of  a  disputed  boundary,  a  surveyor  of  the 
lands  claimed  by  plaintiff,  who  had  made  a 
plat  thereof  which  was  in  evidence,  could  not 
testify,  after  stating  how  he  bad  located  a 
part  of  the  disputed  line,  if  there  was  any 
other  rule  of  surveying  in  locating  a  line  than 
that  adopted  by  him,  since  the  question  wheth- 


er the  line  was  properly  located  was  for  the 
jury. 

[E3d.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  2186-2195;   Dec.  Dig.  {  472.»1 

3.  Witnesses  (§  269»)— Cboss-Bxamination 
—Extent. 

A  party  cross-examining  a  witness  as  to 
matters  otner  than  those  stated  in  the  ex- 
amination in  chief  should  make  the  witness  his 
own  witness,  calling  him  as  such  in  the  prog- 
ress of  the  cause. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {§  949-954;    Dec.  Dig.  §  269.*] 

4,  Trial  (|  84*) —Evidence— Objections- 
Sufficiency. 

A  general  objection  to  a  question  asked  a 
witness  on  cross-examination  is  not  sufficient 
to  raise  the  objection  that  the  question  calls 
for  matters  not  stated  in  the  examination  in 
chief;  but,  where  the  objection  is  based  on 
that  fact,  it  should  specifically  so  state. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §i  211-218,  220-222;   Dec.  Dig.  {  84.*] 

6.  Witnesses  (§  226* )— Appeal  and  Ebbob 
(§  971*)  —  Examination  of  Witnesses  — 
Discretion  of  Coubt. 

The    manner    of    examining    witnesses   is 

largely  in  the  discretion  of  the  trial  court,  and 

its  action  will  not  be  disturbed  in  the  absence 

of  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  792-797;  Dec.  Dig.  §  226;*  Ap- 
peal and  Error,  Cent  Dig.  §S  3852-3857;  Dec. 
Dig.  S  971.*] 

6.  Evidence  (|  274*)— Declabationb  as  to 
Rights  in  Real  Estate— Adiubsibilitt. 

A  statement  of  what  a  person  had  said 
as  to  where  a  boundary  line  was  located  in 
not  admissible  in  a  controversy  between 
strangers  to  the  title,  in  the  absence  of  any- 
thing to  show  that  the  person  was  a  surveyor 
or  chain  carrier  at  the  making  of  the  original 
survey,  or  that  he  was  the  owner  of  the  land 
or  of  any  adjoining  land  calling  for  the  same 
boundary,  or  that  he  bad  been  engaged  as  a 
processioner  of  the  land,  or  that  his  situation 
was  such  as  to  render  it  his  duty  or  interest 
to  make  diligent  inquiry  and  obtain  informa- 
tion as  to  the  facts,  or  that  he  claimed  any 
title. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1121-1134;  Dec.  Dig.  S  274.*] 

7.  Evidence  (§  519*)— Opinion  Evidence— 
Expebt  Testimony. 

Where,  in  ejectment  involving  the  location 
of  a  disputed  boundary,  there  was  evidence 
that  a  former  owner  bad  said  that  when  he 
had  his  claim  surveyed  he  did  not  survey  all 
of  it,  but  only  bad  the  heads  of  the  bottoms 
run  out,  as  he  did  not  wish  to  pay  taxes  on 
more  land  than  he  could  farm,  a  witness,  tes- 
tifying that  the  land  was  hilly  and  rocky,  could 
not  testify  as  to  whether  it  was  such  land  as 
a  man  running  out  the  heads  of  bottoms  for  a 
farm,  who  did  not  want  to  pay  taxes  on  more 
land  than  he  could  farm,  would  include  in  his 
survey,  since  the  matter  was  not  the  subject 
of  expert  testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2328;   Dec.  Dig.  §  519.*] 

8.  Evidence  (J  274* )— Title  to  Land— Dec- 
labationb. 

In  ejectment  involving  the  location  of  a 
disputed  boundary  line,  a  witness  was  prop- 
erly permitted  to  testify  as  to  an  admission 
by  a  former  owner,  through  whom  a  party 
claimed,  to  the  eflfect  that  the  former  owner 
did  not  claim  the  lines  as  claimed  by  such 
party. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1121-1134;    Dec.  Dig.  §  274.»] 
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9.  Evidence  (J  474%*)--Opinion  Evidence 
—Expert  Testimony. 

The  court  in  ejectment  may  properly  re- 
fuse to  permit  a  witness  to  give  his  opinion 
as  to  whether  a  former  owner,  under  whom  a 

{jarty  claimed,  would  or  would  not  have  sold 
and  in  dispute. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |i  2220-2233;    Dec,  Dig.  {  474%.*] 

10.  Boundaries   (|  36*)— Evidence— Admis- 
bibilitt. 

In  ejectment  involving  the  location  of  a 
disputed  boundary,  evidence  that  a  prior  own- 
er, under  whom  a  party  claimed,  had  exercised 
acts  of  ownership  to  a  line  with  the  knowledge 
of  and  without  objection  from  a  former  own- 
er, under  whom  the  adverse  party  claimed,  was 
competent  to  show  that  both  the  former  own- 
ers regarded  the  line  between  them  as  a  cor- 
rect line  and  as  showing  adversary  possession 
of  the  parties  and  those  claiming  under  them. 
[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  JJ  153-159,  163,  165,  177-183; 
Dec  Dig.  §  S5.»] 

11.  Appeal  and  Error  ({  1048*)— Examina- 
tion—Leading  Questions. 

Ordinarily,  the  permitting  of  a  leading 
question  asked  a  witness  is  not  ground  for  re- 
versal, especially  where  the  witness  has  stated 
the  facts  to  which  the  leading  question  relates. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  4140-4145,  4151,  4158- 
4160;    Dec.  Dig.  {  1048.*] 

12.  Evidence  (§  230*) —-Admissions— Ques- 
tion FOR  Jury. 

In  ejectment  involving  the  location  of  a 
disputed  boundary  line,  a  party  may  prove  the 
admission  of  a  former  owner,  under  whom  the 
adverse  party  claimed,  as  to  the  location  of 
the  line,  as  against  the  objection  that  the  ad- 
mission of  the  former  owner  was  made  under 
a  mistake,  since  the  question  of  mistake  was 
for  the  jury  and  not  for  the  court 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  835-^51;    Dec.  Dig.  {  230.*] 

13.  Boundaries  (§  36*)  —  Evidence- Admis- 
sibiijty. 

Where,  in  ejectment  involving  the  loca- 
tion of  a  disputed  boundary,  there  was  evi- 
dence that  a  former  owner,  under  whom  a 
party  claimed,  had  recognized  the  southern 
boundary  line  of  his  land  as  correctly  describ- 
ed in  a  deed,  and  that  such  line  had  been 
treated  by  the  former  owner  as  the  true  di- 
viding line,  the  deed  waa  properly  received  in 
evidence. 

[Eld.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  160-162,  164,  16^176;  Dec  Dig. 
5  36.*] 

14.  Evidence    (|   870*) —Indorsements   on 
Deeds— Admissibility. 

Where  an  indorsement  on  a  deed  was 
signed  by  the  grantor  by  his  mark  and  was 
witnessed  by  a  subscribing  witness,  who  was 
dead,  and  three  persons  testified  to  the  hand- 
writing of  such  subscribing  witness  and  stated 
that  tney  were  familiar  with  his  handwriting, 
and  that  the  name  of  the  subscribing  witness 
was  in  his  own  handwriting,  and  two  of  them 
thought  that  the  name  of  the  grantor  and  the 
words  '^his  mark"  were  also  in  the  handwrit- 
ing of  the  subscribing  witness,  there  was  suf- 
ficient proof  of  the  execution  of  the  indorse- 
ment to  authorize  its  admission  In  evidence. 

[Ed.  Note. 
Cent   Dig. 
370.*] 

15.  Evidence    (|   357*) —Instruments   Ad- 
missible IN  Evidence— Letters. 

Where  letters  were  not  written  by  or  to 
a  party  nor  by  or  to  any  one  under  whom  he 


claimed  in  ejectment,  the  letters  were  properly 
excluded  when  offered  b^  the  advers«»  party, 
and  their  contents,  if  rehed  on  by  the  adverse 
party,  must  be  proved  orally  or  by  deposi- 
tion. 

[Ed.  Note. — For  other  cases,   see   Evidence, 
Cent.  Dig.  i|  1492-1409;   Dec.  Dig.  {  357.*] 

16.  Trial     (|    280* ) —Instructions  — Con- 
struction. 

Where  the  instructions,  when  considered 
as  a  whole,  as  they  must  be,  fairly  submitted 
the  case,  the  refusal  to  give  other  instructions 
embodying  correct  propositions  of  the  law  ap- 
plicable to  the  facts  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  651-659;    Dec.  Dig.  {  260.*] 


For  other  cases,   see   Evidence. 
1559-1579,   1592;    Dec.   Dig.   | 


17.  Trial  (§  314*)— Coercing  Vbrdiot— In- 
structions. 

Where  the  third  jury,  after  two  mistrials 
because  of  inability  of  the  jurors  to  agree, 
were  given  the  case  on  Saturday,  and,  on  be- 
ing unable  to  agree,  they  were  adjourned  over  un- 
til Monday,  the  action  of  the  court  in  charg- 
ing the  jury,  before  they  retired  on  Monday 
to  consider  the  verdict,  that  it  was  their  duty 
to  agree  if  they  could,  and  that  a  juror  should 
not  hold  out  against  other  jurors  on  contro- 
verted questions  unless  convinced  that  he  was 
right,  but  the  jurors  should  make  concessions 
and  try  to  agree  if  they  could  do  so  without 
violating  their  oaths  or  consciences,  was  not 
objectionable  as  coercing  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  747,  748;    Dec.  Dig.  §  314.*] 

18.  Trial  (8  312*)— Instructions. 

Where,  in  ejectment  involving  the  loca- 
tion of  a  disputed  boundary,  the  jury  returned 
to  the  courtroom,  and  one  of  them  asked  the 
court  "what  possession  would  be  sufficient  for 
the  jury  to  believe  or  find  that  the  defendant 
was  entitled  to  the  land,"  the  statement  by 
the  court  that  if  a  man  lived  on  his  land  or 
any  part  thereof  and  claimed  to  the  extent  of 
his  boundary,  and  no  part  of  it  was  in  the 
possession  of  anyone  else,  his  possession  ex- 
tended to  the  boundaries  called  for  in  his 
deed,  and  if  there  was  an  express  agreement 
between  former  owners,  under  whom  the  par- 
ties claimed,  and  the  parties  exercised  acts 
of  ownership  up  to  the  agreed  line,  it  was 
sufficient  to  establish  the  Une^  was  in  reply 
to  the  juror's  question  and  correctly  stated 
the  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §{  744,  745;    Dec.  Dig.  §  312.»] 

Error  to  Circuit  Court,  Dickenson  County. 

Ejectment  by  M.  T.  Smith  against  H.  E. 
Stanley.  There  was  a  judgment  of  dismissal, 
and  plaintiff  brings  error.    Affirmed. 

Skeen  &  Skeen  and  Sutherland  &  Suther- 
land, for  plaintiff  in  error.  W.  H.  Rouse 
and  Vicars  &  Peery,  for  defendant  in  error. 

BUCHANAN,  J.  This  Is  an  action  of 
ejectment  brought  by  the  plaintiff  in  error 
against  the  defendant  in  error  to  recover  a 
small  parcel  of  land. 

The  rights  of  the  parties  depend  upon  the 
location  of  a  disputed  boundary  line.  Both 
parties  claim  under  conveyances  from  George 
A.  Warder.  In  February,  1888,  Warder  con- 
veyed to  Rainwater  Ramsey  a  tract  of  land 
containing,  as  stated  in  the  deed,  about  250 
acres,  known  as  the  **Wm.  Hale"  land,  and 
upon  which  Ramsey  had  resided  since  about 
the  year  1868.    The  defendant  acquired  Ram- 


«Vor  other  cases  see  same  topic  and  secUon  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Bep'r  Indexes 
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sey's  interest  in  the  land  sned  for.  In  April, 
1888,  Warder  conveyed  two  contiguous  par- 
cels of  land  to  Wm.  Green,  one  known  as  the 
**Ellas  Green  tract,"  and  the  other  known  as 
the  "Aaron  Wright  tract/*  Along  the  contro- 
verted lines  the  deed  to  Wm.  Green  calls  for 
corners  and  lines  on  the  Wm.  Hale  (Ramsey) 
land  theretofore  conveyed.  The  plaintiff 
claims  under  William  Green. 

There  was  a  verdict  and  Judgment  in  favor 
of  the  defendant  in  the  trial  court,  and  to 
that  Judgment  this  writ  of  error  was 
awarded. 

The  plaintiff  took  18  bills  of  exception  to 
the  action  of  the  court  upon  the  admission 
and  rejection  of  evidence;  and  offered  27 
instructions,  2  of  which  were  given  as  offer- 
ed, 4  amended  and  as  amended  given,  and 
the  others  refused.  The  plaintiff  excepted  to 
the  action  of  the  court  In  refusing  and 
amending  his  instructions,  and  also  to  Its 
action  in  giving  7  instructions  asked  for  by 
the  defendant,  to  1  given  orally  by  the  court 
in  answer  to  a  question  asked  by  one  of  the 
jurors,  and  to  the  refusal  of  the  court  to  set 
aside  the  verdict 

The  record  is  voluminous,  much  of  the  evi- 
dence parol  and  more  or  less  conflicting.  If 
the  case  was  properly  submitted  to  the  Jury, 
it  is  clear  that  the  court  did  not  err  in  refus- 
ing to  set  aside  the  verdict. 

[1]  The  plaintiff  did  not  trace  tiUe  to  the 
commonwealth,  and  the  defendant  insists 
that,  unless  it  appears  that  both  parties  de- 
rived title  from  a  common  source,  it  will  be 
unnecessary  to  consider  any  other  question 
in  the  case.  It  is  conceded  that  both  parties 
claim  under  a  common  grantor,  George  A. 
Warder;  but  the  defendant  denies  that  the 
conveyance  of  two  distinct  parcels  of  land, 
one  to  one  grantee  and  the  other  to  another 
grantee,  although  the  deed  to  the  Junior  gran- 
tee calls  for  the  lines  of  the  senior  g^rantee, 
shows  that  the  parties  derived  title  from  a 
"common  source**  within  the  meaning  of  that 
term. 

Whatever  may  be  the  merits  of  that  con- 
tention, we  do  not  think  it  can  be  raised  in 
this  court  In  the  trial  court  both  parties 
proceeded  upon  the  theory  that  it  was  a  case 
of  common  source  of  title.  By  the  defend- 
ant's instruction  No.  2  it  is  conceded  that,  if 
the  plaintiff  traced  his  title  back  to  Warder 
and  showed  a  present  right  of  possession  to 
the  land  sued  for,  he  had  made  out  a  prima 
facie  case.  This,  of  course,  could  not  be  true 
unless  Warder  was  regarded  as  the  common 
source  of  title. 

[2]  Thacker,  a  surveyor,  who  has  surveyed 
the  lands  claimed  by  the  plaintiff  and  made 
a  plat  thereof  which  was  in  evidence,  after 
testifying  how  he  had  located  a  part  of  the 
disputed  line,  was  asked  if  there  was  any 
other  rule  of  surveying  in  locating  such  a 
tine  than  that  adopted  by  him.  The  witness 
was  not  permitted  to  answer  the  question, 
and  this  action  of  the  court  Is  assigned  as 
error. 


Whether  or  not  the  line  In  question  was 
properly  located  was  a  question  for  the  Jury 
upon  all  the  evidence  in  the  case.  Upon  the 
facts  stated  in  the  bill  of  exceptions  (No.  3), 
the  ruling  of  the  court  was  proper. 

[3-6]  The  same  witness,  John  Green, 
Brownlow  Green,  and  Samuel  Green  were 
asked  certain  questions  upon  cross-examina- 
tion by  the  defendant's  counsel  as  to  matters 
not  connected,  it  is  claimed,  with  their  ex- 
amination in  cbief.  The  action  of  the  court 
in  permitting  such  questions  to  be  taked  at 
that  time  is  assigned  as  error. 

The  bills  of  exceptions  upon  which  this 
assignment  of  error  is  based  show  that  the 
said  questions  were  objected  to  generally,  but 
do  not  show  upon  what  ground.  The  general 
rule  unquestionably  is  that,  if  the  party 
cross-examining  wishes  to  examine  a  witness 
as  to  matters  other  than  those  stated  in  his 
examination  in  chief,  he  should  do  so  by 
making  the  witness  his  own  and  calling  him 
as  such  in  the  progress  of  the  cause.  1 
Greenleaf,  |  445.  But  where  the  objection 
to  the  evid^ice  is  as  to  the  time  It  is  offered, 
the  objection  should  so  state.  But  even  if 
that  be  done,  the  manner  of  examining  wit- 
nesses is  so  largely  in  the  discretion  of  the 
trial  court  that  its  action  will  not  be  revers- 
ed unless  it  has  abused  its  discretion.  1 
Greenleaf  on  Ev.  |f  431«  447;  2  Elliott  on 
Ev.  8  927. 

[SI  The  refusal  of  the  court  to  permit  A. 
W.  Hale,  a  son  of  Wm.  Hale,  to  testify  as  to 
what  the  witness  had  heard  his  brother  say 
with  reference  to  where  the  line  in  contro- 
versy was  located  is  assigned  as  error. 

It  does  not  appear  that  the  person  whose 
statement  was  sought  to  be  proved  was  ei* 
ther  a  surveyor  or  chain  carrier  at  the  mak- 
ing of  the  original  survey,  or  that  he  was 
the  owner  of  the  tract  or  of  any  adjoining 
tract  calling  for  the  same  boundaries.  It 
does  not  appear  that  he  had  been  engaged 
as  a  processioner  of  the  land,  or  that  his 
situation  was  such  in  reference  to  the  land 
as  to  render  it  his  duty  or  his  int^est  to 
make  diligent  inquiry  and  obtain  accurate  in- 
formation as  to  the  facts.  It  appears  that 
he  was  living  on  the  land  at  the  time,  but 
in  what  character  is  not  stated.  It  is  not 
stated  that  he  was  there  as  the  tenant  of 
Wm.  Hale^  or  as  a  claimant  for  himself  un« 
der  any  title;  certainly  it  does  not  appear 
that  he  had  that  peculiar  means  of  knowing 
the  facts  which  would  impress  upon  his  un- 
sworn statement  the  character  of  evidence 
in  a  subsequent  controversy  between  others 
to  whom  he  was  entirely  a  stranger,  about 
the  title  to  the  land.  His  statement  under 
our  decisions  was  properly  rejected.  Harri- 
man  v.  Brown,  35  Va.  6&7,  712-713;  Qements 
V.  Kyles,  54  Va.  468,  478;  Fry  v.  Stowers, 
92  Va.  18,  14,  22  S.  E.  500. 

[7]  There  was  evidence  tending  to  prove 
that  Wm.  Hale,  a  former  owner,  had  said 
that  when  he  had  his  claim  surveyed  he  did 
not  survey  all  of  it,  but  only  had  the  ''heads 
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of  tba  bottoms  run  out,"a8  he  did  not  wish 
to  pay  taxes  on  more  land  than  he  could 
farm.  E.  D.  Sutherland,  after  stating  that 
the  land  was  hilly  and  rocky,  was  not  per- 
mitted to  answer  whether  it  was  "such  land 
as  a  man  running  out  the  heads  of  bottoms 
for  him  a  farm — a  man  who  did  not  want 
to  pay  taxes  on  more  land  than  he  could 
farm — would  include  in  bis  survey."  This 
action  of  the  court  is  assigned  as  error. 

The  answer  sought  was  the  opinion  of 
the  witness  upon  a  matter  which  was  clear- 
ly not  the  subject  of  expert  eyidence. 

T^e  action  of  the  court  in  permitting  cer- 
tain questions  to  be  answered  by  Mrs.  Mar- 
garet Hale,  as  set  out  in  bill  of  exceptions 
numbered  9,  is  assigned  as  error.  When 
that  bill  of  exceptions  is  considered  in  con- 
nection with  bill  of  exceptions  numbered  1, 
we  do  not  think  the  court  erred  in  permitting 
the  eyldence  objected  to,  which  it  is  true 
was  somewhat  indefinite,  to  go  to  the  Jury 
for  what  it  was  worth. 

The  court,  as  appears  from  bill  of  excep- 
tions No.  10,  refused  to  permit  a  surveyor 
named  Raines,  on  cross-examination,  to  an- 
swer certain  questions,  therein  set  out.  The 
answers  called  for  by  the  questions  were 
the  opinions  of  the  witness.  In  passing  upon 
the  objection  to  that  evidence  and  upon  the 
motion  of  the  defendant  to  exclude  other 
evidence  of  like  kind  which  had  gone  to  the 
Jury,  the  court  sustained  the  objection  and 
excluded  all  the  opinion  evidence  of  the  sur- 
veyors who  bad  testified  in  the  cause,  ex- 
cept their  opinions  as  tp  the  age  of  the 
marks  on  timber.  The  ruling  of  the  court 
in  excluding  said  evidence  and  the  language 
in  which  its  ruling  was  made  is  assigned  as 
error. 

While  the  language  of  the  court  is  some- 
what involved,  it  is  clear,  we  think,  that 
the  Jury  must  have  understood  from  it  that 
all  the  opinion  evidence  of  the  surveyors, 
except  as  to  the  age  of  the  marks  on  timber, 
was  excluded  and  must  not  be  considered  by 
them  in  arriving  at  their  verdict.  Neither 
do  we  think  that  the  court  erred  in  exclud- 
ing the  evidence  objected  to  and  asked  to 
be  excluded. 

[8,  9]  The  action  of  the  court  in  permitting 
R  T.  Sutherland  to  testify  as  to  an  admis- 
sion made  by  Wm.  Green  (through  whom  the 
plaintitr  claims)  as  set  out  in  bill  of  excep- 
tions No.  11,  and  the  refusal  of  the  court 
to  permit  the  same  witness,  upon  cross-ex- 
amination, to  answer  a  question  as  to  the 
habits  of  Wm.  Green,  as  appears  from  the 
same  bill  of  exceptions,  are  assigned  as  er- 
rors. 

The  question  which  the  witness  was  per- 
mitted to  answer  tended  to  show  that  Wm. 
Green  did  not  claim  the  lines  in  controversy 
where  the  defendant,  his  vendee,  now  claims 
them.  The  question  which  the  court  de- 
clined to  permit  the  witness  to  answer  sought 
the  opinion  of  the  witness  as  to  whether 
Wm.  Green  would  or  would  not  have  sold 


land  in  dispute.     The  ruling  of  the  court 
upon  each  question  was  clearly  proper. 

[101  The  court,  as  will  appear  from  bills 
of  exceptions  numbered  12,  18,  14,  16,  and 
19,  refused  to  exclude  evidence  tending  to 
show  that  Rainwater  Ramsey  claimed  the 
land  now  In  controversy,  and  that  he  and 
those  who  claim  under  him  exercised  acts 
of  ownership  over  the  same,  or  portions 
thereof,  by  cutting,  using,  and  selling  tim- 
ber from  it,  clearing  and  cultivating  por- 
tions of  it,  with  the  knowledge  of  and  with- 
out objection  on  the  part  of  Wm.  Green. 

This  evidence  was  clearly  competent  as 
tending  to  show  where  both  Ramsey  and 
Green  regarded  the  line  between  them,  and 
also  as  tending  to  show  adversary  posses- 
sion on  the  part  of  Ramsey  and  those  who 
claim  under  him — even  if  the  acts  mentioned 
were  not  sufficient,  as  claimed  by  the  plain- 
tiff, to  show  title  by  adversary  possession. 

[11]  The  court  permitted  Reedy,  a  witness 
who  had  testified  to  a  conversation  between 
himself  and  Wm.  Green  (Mil  of  exceptions 
No.  15),  to  be  asked  the  following  question: 
*'He  (Green)  was  then  talking  about  the.  di- 
vision line  between  him  and  Ramsey?'*  and 
his  reply  was,  "Yes,  sir."  This  question 
was  objected  to  because  leading,  and  because 
the  statement  of  Green  was  made  under  a 
mistake. 

[12]  Ordinarily,  permitting  a  leading  ques- 
tion to  be  asked  furnishes  no  ground  for 
reversal— certainly  not  in  this  case,  for  U 
appears  from  what  the  witness  had  already 
stated  that  Green  was  talking  about  the  di- 
vision line.  Whether  his  admission  as  to 
the  location  of  that  line  was  made  under  a 
mistake  was  a  question  for  the  jury,  not  for 
the  court 

[13]  The  assignment  of  error  based  upon 
bill  of  exceptions  No.  17  is  to  the  action  of 
the  court  in  permitting  the  defendant  to  in- 
troduce in  evidence  a  deed  from  Wm.  Green 
to  Willard,  trustee.  The  deed  shows  upon 
its  face  that  the  land  embraced  in  it  is  a 
portion  of  the  two  tracts  of  land  owned  by 
Wm.  Green,  as  hereinbefore  stated.  Ther«> 
was  evidence  in  the  case  tending  to  show 
that  Wm.  Green  recognized  and  treated  the 
southern  boundary  line  of  bis  land  as  cor- 
rectly described  in  the  Willard  deed,  and 
that  the  said  southern  boundary  line  was 
the  Hale  line,  or  a  line  treated  by  bim 
(Green)  and  Ramsey  as  the  true  division 
line  between  them.  If  the  line  called  for  in. 
the  Willard  deed  was  the  boundary  line  be- 
tween the  lands  of  Ramsey  and  Green,  then 
the  land  in  controversy  belonged  to  the 
Ramsey  tract  and  the  plaintiff  could  not  re- 
cover it  The  Willard  deed,  in  this  view 
of  the  case,  was  material  evidence,  and 
the  court  did  not  err  in  admitting  it 

[14]  The  defendant  was  permitted  to  in- 
troduce in  evidence  a  notation  or  indorse- 
ment on  the  margin  of  the  deed  from  War- 
der to  Wm.  Green.  The  objection  made  to 
the   introduction   of   said    Indorsement,    as 
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sts ted  In  substance  in  bill  of  exceptions  No. 
18,  was  that  It  was  not  proved  to  have 
been  the  act  of  Wm.  Green.     It  was  signed 

hl8 

"Wm.     X     Green,"  and  witnessed  by  J.  F. 

mark 
GUllam.  J.  F.  GllUam  was  dead.  Three 
witnesses  were  placed  upon  the  stand  to 
testify  to  his  handwriting,  with  which  they 
stated  they  were  familiar.  All  of  them 
were  of  opinion  that  the  name  of  the  sub- 
scribing witness  was  in  his  own  handwrit- 
ing, and  two  of  them  thought  that  the  words 

his 
"Wm.     X     Green"   were  also  in  his  hand- 
mark 
writing.    This  was  sufficient  proof  of  the  ex- 
ecution of  the  indorsement  to  render  it  ad- 
missible. 

[16]  Under  the  facts  disclosed  by  bill  of 
exceptions  No.  20,  we  do  not  think  that  the 
court  erred  in  refusing  to  permit  the  papers 
therein  set  out  to  go  to  the  Jury.  The  let- 
ters excluded  were  not  written  by  or  to  the 
defendant,  nor  by  or  to  any  one  under  whom 
he  claimed.  Their  contents,  if  relied  on  to 
show  that  the  plaintiff  was  not  withhold- 
ing from  the  Jury  the  title  bond  to  the 
Green  land,  ought  to  have  been  proved  orally 
or  by  deposition. 
The  court  gave  the  following  Instructions: 

Defendant's  Instructions. 

"(1)  The  court  Instructs  the  Jury  that  the 
plaintiff  can  recover  in  this  action  only  on 
the  strength  of  his  own  title;  that  it  does 
not  matter  whether  the  title  of  the  defend- 
ants is  defective  or  not,  the  question  is  not 
whether  the  defendants  have  title  to  the 
land  in  this  suit  mentioned,  but  whether  the 
plaintiff  has  title  thereto. 

"(2)  The  court  Instructs  the  Jury  that  the 
plaintiff  must  show  the  Warder  title  in  him- 
self and  a  present  right  of  possession  at  the 
time  of  the  commencement  of  this  action  be- 
fore the  defendants  are  called  upon  to  show 
anything,  and  the  party  in  possession  is 
presumed  to  be  the  owner  until  the  contrary 
is  proved. 

"(3)  The  court  instructs  the  Jury  that  the 
burden  is  on  the  plaintiff  In  this  case  to 
prove  that  the  deed  from  George  A.  Warder 
to  Rainwater  Ramsey  offered  in  evidence  by 
the  plaintiff  in  this  case  does  not  include  the 
land  in  controversy;  and,  unless  they  do 
believe  by  a  preponderance  of  the  evidence 
in  this  case  that  the  land  in  controversy  is 
not  included  in  said  deed  from  George  A. 
Warder  to  Rainwater  Ramsey,  they  must 
find  for  the  defendant 

"(4)  The  court  instructs  the  Jury  that  as 
a  matter  of  law  the  use  and  occupancy  of 
contiguous  property  by  the  respective  owners 
thereof  without  disturbance  for  a  sufficient 
length  of  time  to  show  that  the  owners 
thereof  knew  their  boundary  lines  will  be 
sufficient  evidence  of  an  agreement  between 
the  parties  to  establish  such  line  as  the  true 


boundary  line  between  the  parlies,  and  If 
they  take  and  hold  possession  up  to  that  line 
the  requisite  statutory  period,  for  at  least 
10  years,  the  possession  thereof  will  ripen 
into  title  and  will  preclude  the  parties  and 
those  holding  under  them  from  tnereafter 
disputing  the  same. 

"(5)  The  court  further  instructs  the  Jury 
that  in  an  action  of  ejectment  a  defendant, 
who  is  in  the  peaceable  possession  of  land 
sought  to  be  recovered.  Is  entitled  to  hold 
the  same  against  all  the  world  except  the 
true  owner  thereof. 

"(6)  The  court  instructs  the  Jury  that, 
where  the  boundaries  are  doubtful,  actual 
occupation  for  a  number  of  years  up  to  the 
line  whence  the  party  supposed  bis  land  to 
extend,  without  objection  from  the  adjoin- 
ing proprietor,  is  strong  presumptive  evi- 
dence of  the  true  place  of  the  line. 

"(7)  The  court  instructs  the  Jury  that  If 
In  this  case  they  believe  that  Rainwater 
Ramsey  and  those  claiming  under  him  were 
in  possession  for  a  number  of  years  up  to 
the  northern  line  of  the  land  in  controversy 
to  which  they  supposed  their  land  to  extend, 
without  objection  from  William  Green  and 
those  claiming  under  him,  then  that  is 
strong  presumptive  evidence  of  the  true  lo- 
cation of  the  division  line  between  the  lands 
of   Ramsey  and   Green.'* 

Plaintiff's  Instructions. 


**t 


(3,  as  amended)  Where  comer  trees  are 
called  for,  but  not  found,  nor  the  place  at 
which  they  stood  located,  then  the  lines  run- 
ning to  and  from  such  comer  should  be  de- 
termined by  the  courses  and  distances  call- 
ed for  in  the  deed,  provided  such  courses 
and  distances  will  run  to  the  next  located 
corner. 

"(4)  If  such  course  and  distance  will  not 
run  to  the  next  located  corner,  then  distance 
must  give  way  to  course  or  course  to  dis- 
tance according  to  the  manifest  intent  of  the 
parties  and  the  circumstances  of  the  case." 

"(4)  The  court  further  instmcts  the  Jury 
that  if  they  believe  from  the  evidence  tliat 
Warder,  the  common  grantor,  under  wliich 
both  complainant  and  defendant  claims,  con- 
veyed to  Rainwater  Ramsey  by  deed  the 
lands  on  the  south  side  of  the  Billy  Hale 
line,  and  that  he  subsequently  conveyed  to 
William  Green  the  adjacent  lands  on  the 
northern  side  of  said  Hale  line,  then.  In  or- 
der to  determine  in  whom  the  title  to  the 
land  in  controversy  is  now  vested,  it  Is  nec- 
essary for  you  to  determine  by  a  preponder- 
ance of  the  evidence  the  true  location  of  the 
original  William  Hale  line  called  for  in  the 
title  papers  of  both  complainant  and  de- 
fendant, and  if  you  believe  by  a  preponder- 
ance of  the  evidence  that  the  land  in  contro- 
versy is  located  on  the  north  side  of  the 
William  Hale  line,  and  that  same  was  con- 
veyed to  Green  by  Warders  and  not  pre- 
viously conveyed  by  Warders  to  Ramseyi 
then  yon  should  find  for  the  plaintiff. 
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Amendment  to  4:  "Unless  you  believe  by 
a  preponderance  of  the  evidence  tbat,  after 
a  dispute  or  controversy  arose  between  Ram- 
sey and  Green,  the  adjacent  owners,  as  to 
the  tnie  location  of  the  Hale  line,  they  mu- 
tually agreed  upon  a  location  of  the  Hale 
line,  and  that  in  pursuance  of  said  agree- 
ment each  of  the  said  adjacent  owners, 
namely.  Green  and  Ramsey,  took  possession, 
used,  and  occupied  said  land  up  to  said 
agreed  line  for  the  statutory  period  of  10 
yejttrs.'* 

"(5)  The  court  further  tells  the  Jury  that 
if  they  believe  from  the  evidence  that  WU- 
liam  Green  did  not  know  during  his  life- 
time where  the  Billy  Hale  line  was  located, 
but  that  he  continued  to  claim  title  up  to 
the  said  Billy  Hale  line,  then  he  and  those 
claiming  under  him  are  not  estopped  from 
now  showing  the  true  location  of  the  said 
Billy  Hale  line  and  may  claim  up  to  said 
line  wherever  it  may  be  actually  located." 

Amendment  to  5:  "Unless  you  further  be- 
lieve the  parties  did  agree  upon  another 
line  and  each  held  possession  up  to  said 
agreed  line  for  a  period  of  10  years  prior 
to  the  bringing  of  this  suit" 

"(7)  The  court  further  tells  the  Jury  that 
cutting  timber  is  not  sufficient  act  of  owner- 
ship to  amount  to  a  disseisin  or  disposses- 
sion of  the  rightful  owner;  neither  is  a 
disclaimer  of  title  by  the  true  owner  suffi- 
cient to  divest  himself  of  the  legal  title  or 
defeat  this  action." 

"(10)  The  court  tells  the  Jury  that  the 
law  is  that  a  disclaimer  sufficient  to  divest 
an  owner  of  title  to  lands  can  only  be  made 
by  deed  or  in  a  court  of  record.  In  the  case 
of  disputed  boundaries,  the  parties  may 
agree  upon  a  line,  by  way  of  compromise, 
and  if  they  take  and  hold  possession  up  to 
that  line  for  the  requisite  statutory  period, 
the  mere  possession  will  in  time  ripen  to 
tiUe. 

"(11)  The  court  tells  the  Jury  that  fixed 
monuments,  natural  boundaries,  and  the  to- 
pography of  the  country  control  over  course 
and  distance  in  locating  the  boundary  of  a 
deed." 

The  action  of  the  court  in  giving  these  in- 
structions except  No.  7  and  No.  11»  offered  by 
the  plaintiff,  is  assigned  as  error,  as  is  also 
the  action  of  the  court  in  refusing  to  give  25 
other  instructions  as  offered  by  the  plaintiff. 

[16]  Without  attempting  any  detailed  dis- 
cussion of  the  numerous  objections  to  the  in- 
structions given  and  to  the  action  of  the 
court  in  refusing  to  give  those  which  were 
rejected,  it  is  sufficient  to  say  that,  while 
some  of  the  instructions  given  are  not  as 
full  and  as  clear  as  it  is  desirable  that  in- 
structions should  be,  yet  when  considered  as 
a  whole,  as  they  must  be,  we  think  they 
fairly  submitted  the  case  to  the  Jury.  This 
being  so,  the  court  did  not  err  in  refusing  to 
give  the  other  instructions  offered,  even  if 
they  bad  stated,  as  many  of  them  fail  to 


do,  correct  propositions  of  law  as  applied  to 
the  facts  of  this  case. 

[17]  The  case  was  submitted  to  the  Jury 
on  Saturday,  and,  being  unable  to  agree 
upon  a  verdict,  they  were  adjourned  over 
until  Monday. 

Before  retiring  to  their  room  on  Monday 
to  consider  of  their  verdict,  the  court  said 
to  the  Jury:  "Gentlemen:  The  court  had 
thought  he  would  sum  up  the  evidence  in 
this  case,  but  after  deliberation  I  have  de- 
cided not  to  do  so,  but  I  will  say  that  it  is 
the  duty  of  Juries  to  agree  if  they  can,  that 
it  is  the  duty  of  a  Juror  or  Jurors  not  to 
hold  out  and  be  positive  against  the  other 
Jurors  on  controverted  questions,  unless  he 
is  convinced  that  he  is  right  But  such  Ju- 
ror or  Jurors  should  make  concessions  and 
try  to  agree  with  the  others  if  he  can  pos- 
sibly do  so  without  violating  his  oath  or  hia 
conscience." 

This  action  of  the  court  is  assigned  as 
error. 

Not  only  was  there  no  error  in  the  court's 
direction  to  the  Jury  as  to  their  duty  as 
Jurors,  but  such  direction  was  especially 
appropriate  in  this  case,  in  which  there  had 
already  been  two  mistrials  because  of  the 
inability  of  the  Jurors  to  agree. 

[II]  Before  agreeing  upon  their  verdict, 
the  Jury  returned  to  the  courtroom,  when 
one  of  them  asked  the  court:  "What  posses- 
sion would  be  sufficient  for  the  Jury  to  be- 
lieve or  find  that  the  defendant  was  entitled 
to  the  land?"  The  court  orally  replied: 
"That  if  a  man  living  upon  his  lands,  or 
any  part  thereof,  and  claiming  to  the  ex- 
tent of  his  boundary  and  no  part  of  it  in 
the  possession  of  any  one  else,  h]fi  posses- 
sion extended  to  the  boundaries  cf&lled  for 
in  his  deed,  and  in  this  case  if  you  believe 
from  the  evidence  there  was  an  express 
agreement  between  Ramsey  and  Green  and 
the  parties  exercised  acts  of  ownership  up 
to  this  agreed  line  for  a  considerable  period 
of  time,  this  is  sufficient  to  establish  the  line 
between  the  parties.  If  you  believe  there 
was  an  agreed  line  established  by  the  par- 
ties as  claimed  by  the  defendant,  and  if  you 
further  believe  there  was  no  express  agree- 
ment between  the  parties  and  neither  party 
knew  the  exact  location  of  the  division  line, 
yet  if  the  parties,  Ramsey  and  Green,  claim- 
ed up  to  a  certain  line  on  each  side  auo 
exercised  ownership,  cut  the  timber  up  to 
that  line^  and  sold  their  lands  up  to  that 
line,  you  have  a  right  to  come  to  the  conclu- 
sion that  there  was  a  line  established  by  the 
parties." 

This  action  of  the  court  is  assigned  as  er- 
ror, first,  because  the  court's  statement  wan 
not  a  reply  to  the  Juror's  question,  and,  sec- 
ond, because  it  does  not  state  the  law  cor- 
rectly. 

The  court  Is  of  opinion  that  the  statement 
of  the  court  was  an  answer  to  the  Juror's 
question,  and  as  applied  to  the  facts  of  this 
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case  was  substantially  a  correct  statement 
of  law. 

Upon  the  whole  case  we  are  of  opinion 
that  the  judgment  of  the  circuit  court  should 
be  affirmed* 

Affirmed* 

ELY  et  aL  r.  JOHNSON  et  at 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

9,  1912.) 

1.  Equitt  (§  39*)—JuEisDicTioN— Complete 
Relief  ^  Restraining  Tbespass  on  Real 
Estate. 

Where  the  primary  object  of  a  suit  is  to 
enjoin  trespasses  on  real  estate  involving  ir- 
reparable injury,  and  the  quieting  of  title  and 
removal  of  clouds  are  merely  incidental,  the 
court  may  grant  complete  relief^  though  plain- 
tiff does  not  allege  and  prove  that  he  has  both 
the  legal  title  and  possession  which  is  essen- 
tial to  a  decree  quieting  title  as  primary  relief, 
since  equity  when  acquiring  jurisdiction  of  a 
case  on  equitable  grounds,  will  grant  complete 
relief. 

LKd.  Note.^For  other  cases,  see  Equity, 
Cent.  Dig.  {{  104-114;  Dec.  Dig.  &  39.*] 

2.  Injunction  (§  35*)— Restrainino  Tees- 
passes  ON  Real  Estate— Title. 

A  plaintiff  suing  to  restrain  a  trespass  on 
real  estate  involving  irreparable  injury  need 
only  show  a  prima  facie  title,  and  he  need  not 
allege  that  his  title  is  undisputed,  or  has  been 
adjudicated. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  f  77;   Dec  Dig.  §  35.*] 

3.  IN.TUNCTTON  (§  46* )— RESTRAINING  TRES- 
PASS ON  Real  Estate— Title. 

One  suing  to  restrain  a  trespass  on  his 
land  consisting  of  the  cutting  and  removing  of 
the  timber  therefrom  must  show  that  the  injury 
complained  of  is  irreparable,  or  that  his  rem- 
edy at  law  is  inadequate,  and  that  the  timber 
constitutes  the  land's  chief  value,  or  that  it  is 
essential  to  the  enjoyment  of  the  land,  or  how 
its  removal  will  injure  the  inheritance. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Gent.  Dig.  §f  98,  99,  107;    Dec.  Dig.  |  48.*] 

4;  Injunction  (f  118*)— Restraining  Tres- 
pass ON  Real  Estate— Title. 

A  bill  to  restroin  a  trespass  on  land  which 
shows  a  prima  facie  title  in  plaintiff,  and  which 
alleges  that  a  few  months  before  defendants 
went  on  the  land  and  cut  and  are  now  cutting 
timber,  tan  bark,  and  other  materials  and  re- 
moving the  same  from  the  land,  claiming  the 
land  as  their  own,  that  the  injuries  are  irrep- 
arable, that  the  land  is  mainly  valuable  for 
the  timber  growing  thereon,  and  that  the  de- 
struction of  the  timber  is  equal  to  the  destruc- 
tion of  the  entire  property,  and  that  there  can 
be  no  adequate  compensation  in  damages,  states 
a  cause  of  action  for  equitable  relief  as  against 
a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  S§  223-242;    Dec.  Dig.  |  lia*] 

5.  Vendor  and  Purchaser  (f  232*)— Bona 
Fide  Purchaser— Notice. 

Where  the  grantee  in  a  deed  was  in  the 
actual  possession  of  a  part  of  the  land  which 
was  cleared  and  cnltivated,  and  a  cabin  erect- 
ed thereon,  and  fenced  along  a  dividing  line  for 
a  part  of  the  distance  in  the  direction  of  a 
corner  marked,  and  the  line  of  the  fence  was 
visible  for  several  years  and  the  grantee  for 
/ears  exercised  the  right  of  cutting,  using,  and 
Belling  the  timber  from  the  land  and  pointed 
out  to  purchasers  of  timber  from  him  the  di- 


viding line,  a  subsequent  pnrchaser  was  put  oa 
inquiry  as  to  the  title  of  the  grantee,  and  he 
was  not  a  bona  fide  pnrchaser  without  notiee* 
and  he  could  not  claim  the  land,  especially 
where  he  acknowledged  the  grantee's  title  and 
the  bonndaxy  lines. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  64(MS62;  Dec  Dig.  | 
232.*] 

Appeal  from  Clrcnlt  Cbnrt,  Lee  County. 

Suit  by  Byrd  L.  Jolinson  and  others  against 
M.  T.  Ely  and  others.  From  a  decree  for 
plaintiffs,  defendants  appeal.    Affirmed. 

J.  C.  Noel  and  B.  H.  Sewell,  for  appellants. 
Pennington  Bros,  and  Duncan  &  Cridlin,  for 
appellees. 

WHITTLE,  J.  The  property  involved  In 
this  litigation  is  20.9  acres  of  forest  land  sit- 
uated In  Poor  Valley,  In  Lee  county,  Va.,  and 
comprises  the  northern  portion  of  a  tract  of 
78  acres,  patented  to  Moses  McAfee  (the 
common  source  of  title  of  the  plaintiffs  and 
defendants)  June  30,  1849. 

[1]  Considering  the  original  and  amended 
bills  of  the  appellees  as  a  whole,  they  show 
a  prima  facie  title  to  the  land  in  qnestion, 
and,  among  others,  contain  the  allegations: 
'*That  a  few  months  ago  the  said  Biarion  T. 
Ely  (one  of  the  defendants)  and  his  father, 
Robert  B.  Ely,  have  gone  upon  said  tract  of 
land,  ♦  ♦  •  and  have  cut,  and  are  now 
cutting,  considerable  timber  and  trees,  tan 
bark,  and  other  material,  and  removing  the 
same  from  said  land,  claiming  the  said  land 
as  their  own  and  refusing  to  acknowledge 
the  title  of  your  orators  in  said  property. 
Your  orators  allege  that  the  said  injuries  are 
irreparable,  that  the  said  tract  of  land  Is 
mainly  valuable  for  the  timber  that  is  grow- 
ing thereon,  and  that  the  destruction  of  the 
said  timber  Is  equal  to  the  destruction  of  the 
entire  property,  and  they  cannot  be  adequate- 
ly compensated  in  damages  for  said  injuries.** 

These  allegations  are  followed  by  a  prayer 
that  the  defendants  be  enjoined  from  tres- 
passing upon  the  land,  and  from  cutting  and 
removing  the  timber  and  other  materials 
therefrom.  The  bills  also  contain  incidental 
prayers  that  the  plaintiffs  may  be  quieted  in 
their  title,  and  that  the  clouds  may  be  re- 
moved therefrom.  But  the  primary  object  of 
the  suit  Is  to  enjoin  trespasses  involving  ir- 
reparable injury  to  the  very  substance  of  the 
land  itself.  The  quieting  of  the  title  and  re- 
moval of  clouds  are  incidental  merely  to  the 
controlling  ground  for  equitable  jurisdiction 
and  relief.  If  these  subsidiary  matters  had 
been  made  the  burden  of  the  complaint,  as 
the  law  was  when  this  suit  was  brought.  It 
would  have  been  indispensable  to  allege  and 
prove  that  the  plaintiffs  held  both  the  legal 
title  and  possession  of  the  land.  But  see 
Acts  of  Assembly  1912,  p.  76. 

Upon  familiar  principles,  where  a  court  of 
equity  acquires  jurisdiction  of  a  case  on  eq- 
uitable grounds.  It  will  proceed  to  grant  com- 
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plete  relief,  eyen  through  such  redress  may 
Include  the  establishment  of  purely  legal 
rights  and  the  enforcement  of  legal  remedies 
otherwise  beyond  its  scope.  This  doctrine 
has  been  uniformly  recognized  by  the  deci- 
sions of  this  court. 

[2]  Upon  the  main  question  it  was  held  in 
Bledsoe  v.  Robinett,  105  Va.  723,  54  S.  E.  861, 
that  a  plaintiff  in  a  suit  to  restrain  a  tres- 
pass need  not  allege  that  his  title  is  undis- 
puted or  has  been  adjudicated.  He  must^ 
howiever,  show  a  prima  facie  title.  "When 
he  claims  under  a  paper  title,  he  should  gen- 
erally exhibit  his  title  papers,  ♦  ♦  ♦  or 
such  of  them  at  least  as  will  make  out  a 
prima  facie  case  of  title;  if  he  relies  on  pos- 
session, he  should  state  the  facts  upon  which 
he  bases  his  claim  of  possession,  so  that  in 
either  case  the  court  can  see  from  the  title 
papers  filed  or  the  facts  stated  that  he  has  a 
prima  facie  title.'* 

[3]  He  must  also  allege  such  facts  "as  will 
show  that  the  injury  is  irreparable  or  that 
the  remedy  at  law  is  inadequate,  that  the 
timber  on  the  land  constitutes  its  chief  val- 
ve, or  that  it  Is  essential  to  the  enjoyment  of 
the  land,  or  how  its  removal  would  injure 
the  inheritance.*'  Collins  r.  Sutton,  94  Va. 
127,  26  8.  BL  415;  Miller  r.  Wills,  95  Va. 
337,  28  S.  B.  337;  Callaway  v.  Webster,  98 
Va.  790,  37  S.  E.  276;  Woolfolk  v.  Graves, 
113  Va.  ,  69  S.  B.  1039,  73  S.  E.  721. 

[41  Measured  by  the  principles  announced 
by  tiiese  authorities,  the  bills  set  out  a  case 
for  equitable  Jurisdiction  and  relief,  and  the 
demurrers  were  properly  overruled. 

[I]  Upon  the  issues  of  fact  submitted  by 
the  pleadings,  the  case  may  be  thus  summar- 
ized :  In  the  year  1854  negotiations  for  the 
dale  of  the  property  were  commenced  by  a 
letter  from  McAfee  to  Johnson  Gibson,  which 
culminated  November  18,  1854,  in  a  deed  con- 
veying the  same  to  the  three  Gibsons  from 
whom  the  plaintifiTs  derive  their  title.  The 
original  deed  was  foilnd  among  the  papers  of 
Johnson  Gibson  In  September,  1908,  after  his 
death,  and  on  September  17,  1908,  was  ad- 
mitted to  record.  The  deed  characterizes  the 
transaction  as  a  "swap  or  exchange,'*  but  the 
letter  plainly  shows  that  it  was  in  legal  ef- 
fect an  ordinary  deed  of  bargain  and  sale. 
McAfels  owed  Johnson  Gibson  $45,  and  the 
discharge  of  that  indebtedness  was  the  con- 
sideration for  the  deed. 

The  defendants  claim  title  to  the  land  me- 
diately through  the  daughters  of  Moses  Mc- 
Afee, to  whom,  by  deed  of  gift  dated  June 
17,  1860,  he  conveys  "all  of  my  lands  that  I 
own  In  Lee  county,  lying  on  both  sides  of 
the  main  road,  adjoining  the  lands  of  Thomp- 
son, EUy,  Bates,  and  Edds,  it  being  the  same 
lands  that  China  McAfee  and  William  Mc- 
Afee now  lives  on.  No.  of  acres  not  known.*' 
On  March  24,  1877,  the  grantees  in  the  fore- 
going deed  and  China  McAfee,  widow  of  Mos- 
es McAfee,  undertook,  as  the  defendants  as- 
^rt,  to  Include  the  20.9  acres  of  land  in  a 


deed  to  Robert  B.  Ely.  If  it  be  conceded  that 
the  general  descriptions  contained  in  the 
last  named  deed  are  sufficient  to  embrace  the 
land  in  dispute,  nevertheless,  the  plaintiffs 
admittedly  have  the  older  titla  The  contro- 
versy, therefore,  in  Its  essence,  narrows  it- 
self down  to  the  single  proposition  whether 
or  not  Robert  B.  Ely  was  an  Innocent  pur- 
chaser for  value  and  without  notice  of  the 
prior  title  of  the  plaintiffs. 

The  defendants  M.  M.  Ely  and  Marion  T. 
Ely,  the  wife  and  son  of  the  grantor,  Robert 
B.  Ely,  are  not  purchasers  for  value,  but  are 
volunteers,  and  therefore  must  rely  upon  his 
title  to  maintain  their  contention. 

We  shall  not  attempt  to  rehearse  the  vol- 
uminous evidence  or  to  reconcile  the  discrep- 
ancies in  the  testimony  of  witnesses.  It  is 
sufficient  to  give  our  conclusions. 

The  evidence  sustains  the  lillegatlon  that 
the  timber  on  the  land  constitutes  its  prin- 
cipal value,  and  that  the  defendants  had 
cut  and  removed  a  considerable  quantity 
of  timber,  tan  bark,  and  other  materials 
from  the  land  during  the  year  1908.  The 
fact  that  they  were  not  actually  engaged  in 
cutting  timber  at  the  time  suit  was  insti- 
tuted loses  Its  significance  in  view  of  the 
attitude  of  the  defendants  with  respect  to 
the  litigation.  There  is  no  avowal  on  their 
part  of  a  purpose  to  desist  from  further  dep- 
redation, and  thelc  entire  defense  rests  upon 
a  denial  of  the  plaintiffs'  rights,  and  the 
claim  of  absolute  ownership  of  the  property 
on  their  part,  with  the  consequent  right  to 
use  it  as  they  please. 

The  evidence  also  8how«  that,  before  Rob- 
ert B.  Ely  became  a  complete  purchaser  of 
the  land  (If  he  ever  became  such  purchaser), 
the  circumstances  were  sufficient  to  put  him 
on  inquiry  as  to  the  Gibson  title,  as  the  law 
then  was  (1874),  under  the  doctrine  of  Chap- 
man V.  Chapman,  91  Va.  897,  21  S.  E.  813, 
50  Am.  St  Rep.  846.  The*  rale  laid  down 
in  that  case  continued  to  be  the  law  until  it 
was  changed  by  a  proviso  added  to  the  Code 
(section  2465)  by  Acts  1895*-96,  p.  842.  By 
Acts  1897-98,  p.  833,  the  proviso  was  omit- 
ted; but  It  was  again  restored  by  Acts  1899- 
1900,  p.  89.  See  notes  to  Va.  Code,  1904, 
§  2465. 

The  Gibsons  had  long  been  in  actual  pos- 
session of  part  of  the  land  and  had  cleared 
and  cultivated  it  and  erected  a  cabin  there- 
on, which  remained  in  the  occupancy  of 
their  tenants  until  It  was  finally  pulled 
down  and  rebuilt  on  a  different  site.  They 
also  made  a  fence  from  the  black  oak  cor- 
ner, along  the  dividing  line  between  the  20.9- 
acre  tract  and  the  southern  end  of  the  78- 
acre  survey,  for  part  of  the  distance  (but 
not  extending  all  the  way)  in  the  direction 
of  the  comer  marked  by  two  white  oaks,  a 
dogwood,  and  a  sourwood.  This  fence  was 
partially  destroyed  by  forest  fires,  but  the 
remains  of  it,  marking  the  old  fence  line, 
were  visible  for  several  years  after  the  close 
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of  the  Ciyll  War.  In  addition  to  these 
Indicia  of  ownership,  the  Gibsons  for  years 
exercised  the  right  of  cutting,  using  and  sell- 
ing locust  posts,  board  trees,  barn  logs,  and 
other  timber  from  the  land.  They  also 
pointed  out  to  purchasers  of  timber  from 
them  the  dividing  line  from  the  black  oak 
to  the  corner  at  the  two  white  oaks,  the  dog- 
wood, and  the  sourwood. 

But  the  evidence,  moreover,  shows  actual 
knowledge  on  the  part  of  Robert  B.  Ely  of 
these  transactions,  and  his  recognition  of 
and  acquiesence  in  the  dividing  line  as 
claimed  by  the  Gibsons.  He  showed  this 
line  to  purchasers  of  timber  on  the  20.9- 
acre  tract  of  land  from  the  Gibsons,  and  al- 
so to  purchasers  of  timber  on  the  land 
south  of  the  dividing  line  from  himself; 
and  In  each  instance  notified  the  parties  that 
they  must  confine  their  cutting  to  their  re- 
spective boundaries.  It  was  furthermore 
shown  that  the  defendant  Marion  T.  Ely 
had  given  similar  instructions '  to  purchasers 
of  timber  on  the  land  south  of  the  dividing 
line  from  him. 

Upon  these  considerations  we  are  of  opinion 
to  afllrm  the  decree  of  the  circuit  court 

Affirmed. 


(U4  Va,  13) 

CLINCHFIELD  COAIi  CORPORATION  v. 
OSBORNE»S  ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

9,  1912.) 

1.  Pleading  (ff  192,  317*)— Demuebeb— Bill 
OP  Particulars. 

Where  a  declaration  states  a  cause  of  ac- 
tion»  the  remedy  of  defendant  desiring  a  more 
particular  statement  of  the  grounds  of  com- 
plaint is  not  by  demurrer,  but  by  motion  for 
bill  of  particulars  under  Code  1904,  $  3249. 

[Ed.  Note«— 'For  other  cases,  see  Pleading, 
Cent.  Dig.  IS  40&-427»  954r^62;  Dec.  Dig.  |i 
192,  317.*] 

2.  Mastsb  and  Servant  (S  291*)— Injury  to 
Servant— CoNTBinuTORY  Nbgliqenci&— In- 
structions. 

Modifying  defendant's  instruction,  in  an 
action  againat  a  master  for  death  of  a  servant, 
by  changing  it  from  one  that  verdict  should  be 
for  defendant  if  deceased  was  negligent,  and 
such  negligence  "contributed  to**  the  mjury,  to 
one  to  so  find  if  he  was  negligent,  and  such 
negligence  was  the  "proximate  cause  of*  the 
injury,  was  erroneous,  as  leaving  out  of  view 
that  the  master  is  not  liable  where  the  serv- 
ant's want  of  care  was  either  wholly  or  par- 
tially the  efficient  cause  of  the  injury,  or  if  the 
accident  was  due  to  the  mutual  and  concurrent 
negligence   of   both. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  1133,  1134,  1136-1147; 
Dec.  Dig.  i  291.*] 

3.  Masixr  and  Servant  (§  296* )— Injury  to 
Servant— Contributory  Negligence— In- 
structions. 

A  master  sued  for  injury  to  a  servant  is 
not  entitled  to  an  instruction  that  there  can  be 
no  recovery  if  the  servant  was  guilty  of  neg- 
ligence which  contributed  "in  the  slightest  de- 
gree*' to  the  accident;  this  being  calculated  to 
mislead,  and  prevent  recovery,  though  the  serv- 


ant's  shortcoming  was   so  trivial  as  to  have 
been  without  appreciable  effect. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1180-1194;  Dec.  Dig.  | 
296.*] 

4.  Trial  (|  260*) —Instructions  — Repeti- 
tion. 

An  instruction  is  properly  refused;  the 
subject  having  been  already  sufficiently  cov- 
ered by  instructions  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  651-659;  Dec.  Dig.  f  260.»] 

5.  Executors  and  Administrators  (f  29*)— 
Appointment— Pendency  of  Action. 

One  having  sued  as  administrator,  without 
in  fact  bavin|r  been  duly  appointed  such,  and 
having  acted  m  the  interest  of,  and  at  the  in- 
stance of,  the  only  one  interested  in  the  es- 
tate, grant  of  letters  of  administration  to  him 
pending  the  action  will  relate  back  to  its  com- 
mencement for  the  purpose  of  preserving  the 
right  of  action. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  177-182; 
Dec.  Dig.  f  29.*] 

Error  to  Circuit  Court,  Wise  County. 

Action  by  J.  B.  Kiscr,  administrator  of 
C.  W.  Osborne,  deceased,  against  the  Clinch- 
field  Coal  Corporation.  Judgment  for  plain- 
tiff. Defendant  brings  error.  Reversed  and 
remanded  for  new  trial. 

Bond  &  Bruce,  E.  M.  &  E.  H.  Fulton,  and 
Pblegar,  Powell,  Price  &  Shelton,  for  plain- 
tiff in  error.  Vicars  &  Peery,  for  defendant 
in  error. 

HARRISON,  J.  At  the  time  of  the  acci- 
dent out  of  which  this  litigation  grows,  C. 
W.  Osborne  was  working  as  the  hired  serv- 
ant of  the  defendant  coal  corporation  in  one 
of  its  coal  mines,  and  was  killed,  while  in 
the  discbarge  of  his  duties  as  a  miner,  by 
falling  slate,  stone,  etc.,  from  the  roof  of 
the  mine.  This  suit  was  brought  in  the 
name  of  J.  B.  Kiser,  administrator  of  O.  W. 
Osborne,  deceased,  to  recover  of  the  defend- 
ant coal  corporation  damages  for  the  death 
of  his  intestate,  which  is  alleged  to  have 
been  caused  by  the  negligence  of  the  defend- 
ant The  trial  in  the  circuit  court  resulted 
in  a  verdict  and  judgment  for  the  plaintiff, 
to  which  Judgment  the  present  writ  of  error 
was  awarded. 

[1]  There  was  a  demurrer  to  the  declara- 
tion, .which  we  think  was  properly  overruled. 
The  declaration,  read  as  a  whole,  states  a 
good  cause  of  action  and  sufficiently  informs 
the  defendant  of  the  case  it  has  to  meet  If 
the  defendant  desired  a  more  particular 
statement  of  the  grounds  of  complaint,  its 
remedy  was  not  by  demurrer,  but  by  a  mo- 
tion for  a  bill  of  particulars  under  section 
3249  of  the  Code.  Interstate  R.  CO.  v. 
Tyree,  110  Va.  38,  65  S.  B.  500. 

We  are  of  opinion  that  the  objection  of 
the  defendant  to  the  court's  modification  of 
its  instructions  4  and  7  is  well  taken,  and 
should  have  been  sustained. 

[2]  Instruction  No.  4,  as  asked  for,  told 
the  jury  that  if  they  believed  the  deceased 
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was  negllgeDt,  and  that  such  negligence  con- 
tributed to  the  Injury,  then  they  must  find 
for  the  defendant.  The  court  struck  out 
the  words  "contributed  to/'  and  substituted 
the  words  "proximate  cause  of,"  making  the 
Instruction  read,  "and  that  such  negligence 
was  the  proximate  cause  of  the  Injury," 
then  they  must  find  for  the  defendant.  In- 
struction No.  4,  as  asked,  was  addressed  to 
the  defendant's  claim  that  the  plalntlflTs  In- 
testate was  guilty  of  contributory  negligence 
In  putting  off,  as  he  did,  the  shot  which  Im- 
mediately preceded  his  death,  and  In  going 
under  the  slate  after  the  shot  was  fired,  be- 
fore Its  effect  on  the  slate,  which  he  had 
said  was  unsafe,  was  ascertained.  The  In- 
struction correctly  stated  that  the  burden 
of  proof  was  on  the  plaintiff  to  show  that 
his  Intestate's  death  was  due  to  some  negli- 
gence of  the  defendant  which  was  the  proxi- 
mate cause  thereof,  and  further  correctly 
stated  that,  if  the  jury  belleyed  the  deceased 
was  guilty  of  negligence  and  that  such  negli- 
gence contributed  to  the  Injury,  they  must 
find  for  the  defendant 

Numerous  decisions  of  this  court  show 
that  it  is  the  general,  if  not  the  universal, 
rule  that,  if  the  plaintiff  in  an  action  for 
negligent  injuries  has  been  guilty  of  con- 
tributory negligence,  he  cannot  recover. 

In  Richmond  Traction  Go.  v.  Martin,  102 
Va.  209,  213,  45  S.  B.  886,  887,  it  is  said: 
"The  well-known  rule  in  this  class  of  cases 
is  that  a  plaintiff  seeking  to  recover  dam- 
ages for  an  injury  caused  by  the  negligence 
of  the  defendant  must  himself  be  free  from 
negligence,  and,  if  It  appears  that  his  negli- 
gence has  contributed  as  an  efficient  cause 
to  the  Injury  of  which  he  complains,  the 
court  will  not  undertake  to  balance  the  neg- 
ligence of  the  respective  parties  for  the  pur- 
pose of  determining  which  was  most  at 
fault.  The  law  recognizes  no  gradations  of 
fault  in  such  case,  and  where  both  parties 
have  been  guilty  of  negligence,  as  a  general 
rule,  there  can  be  no  recovery." 

As  amended,  the  instruction  left  out  of 
view  the  settled  doctrine  that  the  servant  is 
not  entitled  to  recover  where  his  own  want 
of  care  was  either  wholly  or  partially  the 
efficient  cause  of  the  injury,  and  also  Ig- 
nored the  established  rule  that  the  plaintiff 
cannot  recover  if  the  accident  was  due  to 
the  mutual  and  concurring  negligence  of  the 
plaintiff  and  the  defendant. 

The  amendment  to  instruction  No.  7  was 
practically  the  same  as  that  to  No.  4.  The 
instruction  as  offered  told  the  jury  that  If 
the  evidence  showed  that  it  was  the  duty 
of  plaintiff's  intestate  to  put  props  under 
the  slate  which  fell,  and  also  the  duty  of 
the  company  to  put  props  under  it,  that  both 
failed  in  their  duty,  and  that  failure  of 
plaintiff's  intestate  contributed  to  the  Injury, 
they  should  find  for  the  defendant.  The 
court  refused  this,  and  amended  the  instruc- 
tion by  striking  out  ''contributed  to"   and 


Inserting  "was  the  proximate  cause,"  thus 
making  it  essential  that  the  defendant  show, 
not  simply  a  contributing  or  concurring  neg- 
ligent cause,  but  that  the  intestate^s  negli- 
gence was  the  "proximate  cause."  This 
was  error,  as  already  seen  in  considering  the 
amendment  to  Instruction  No.  4. 

[3,4]  Objection  is  taken  to  the  action  of 
the  court  in  refusing  instruction  No.  13, 
asked  for  by  the  defendant  This  instruc- 
tion was  directed  to  the  doctrine  of  con- 
tributory negligence,  and  told  the  jury  that 
if  they  believed  that  the  plaintiff  was  neg- 
ligent, and  that  such  negligence  contributed 
in  the  slightest  degree  to  the  accident,  etc., 
there  could  be  no  recovery. 

The  language,  "slightest  degree,**  is  a  de- 
parture flrom  that  heretofore  employed  and 
approved  by  this  court  and  should  not  have 
been  used.  It  was  calculated  to  mislead 
and  to  visit  upon  the  person  injured  all  the 
consequences  of  the  defendant's  negligence, 
although  the  shortcoming  of  the  plaintiff 
may  have  been  so  trivial  as  to  have  really 
been  without  appreciable  effect  Flirther,  the 
jury  had  already  been  sufficiently  Instructed 
as  to  the  plalntlflTs  contributory  negligence, 
and  the  instruction  in  question  was  properly 
rejected  for  that  reason. 

We  deem  it  unnecessary  to  consider  in  de- 
tail the  numerous  objections  taken  in  the  ex- 
amination of  witnesses  to  questions  asked 
and  answers  permitted.  It  is  sufficient  to 
say  that  after  carefully  considering  these  ob- 
jections, which  may  not  arise  on  another 
trial,  we  are  unable  to  see  that  the  court  has 
abused  its  discretion  in  the  matter,  or  that 
its  action  has  been  prejudicial  to  the  defend- 
ant 

[I]  It  appears  that  after  the  trial  had, 
upon  the  defendant's  plea  of  not  guilty,  pro- 
ceeded regularly  to  a  verdict  for  the  plain- 
tiff, it  was  discovered  for  the  first  time  that 
as  the  result  of  some  mistake  or  inadver- 
tence no  order  had  been  entered  by  the  clerk, 
upon  the  motion  before  him,  made  prior  to 
the  institution  of  the  suit  for  the  estate  of 
the  decedent  to  be  committed  to  the  sheriff  of 
Wise  county  for  administration.  Upon  this 
discovery  the  defendant  filed  its  motion  in 
writing,  asking  for  a  new  trial  upon  the 
ground,  among  others,  that  the  plaintiff  J. 
B.  Kiser  had  failed  to  prove  his  representa- 
tive capacity,  and  was  not  in  fact,  at  the 
time  of  the  institation  of  the  suit  the  ad- 
ministrator of  the  estate  of  G.  W.  Osborne, 
deceased,  and  was  not  authorized  to  sue  for 
said  estate  in  any  representative  capacity. 
Thereupon  the  plaintiff  filed  his  motion  in 
writing,  in  which  J.  T.  Osborne,  the  father  and 
sole  distributee  of  the  deceased,  united,  asking 
that  the  estate  of  the  decedent  be  committed 
to  J.  B.  Kiser,  sheriff  of  Wise  coQnty,  as  ad- 
ministrator. Upon  the  hearing  of  these  mo- 
tions the  drenit  court  committed  the  estate 
to  J.  B.  Kiser,  sheriff  of  Wise  county,  as  ad- 
ministrator, overruled  the  motion  for  a  new 
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trial,  and  entered  Judgment  npon  tbe  verdict 
of  the  jury. 

This  action  of  the  court  Is  assigned  as  er- 
ror, It  being  insisted  that  no  judgment  could 
be  entered  until  the  administrator  had  been 
made  a  party  to  the  suit,  and  that  the  plain- 
tiff was  never  the  administrator  until  after 
the  verdict;  that  he  did  not  profess  to  sue 
as  a  sheriff,  to  whom  the  estate  was  commit- 
ted, but  as  a  private  person  who  was  an  ad- 
ministrator. It  is  contended  that  under 
these  circumstances  the  suit  should  have 
been  dismissed. 

To  turn  the  plaintiff  out  of  court  under  the 
circumstances  here  disclosed  would  be  to  de- 
feat, rather  than  further,  the  ends  of  jus- 
tice.  In  91  Fed.  845,  34  O.  C.  A.  103,  is  re- 
ported the  case  of  Hodges  v.  Kimball,  de- 
cided by  the  United  States  Circuit  Ck)urt  of 
Appeals.  In  disposing  of  this  case  numerous 
authorities  are  cited  in  support  of  the  propo- 
sition, which  seems  to  be  well  settled,  that, 
if  pending  the  action  ancillary  letters  of  ad- 
ministration are  taken  out,  they  relate  back 
to  the  institution  of  the  action  for  the  pur- 
pose of  preserving  the  plaintiff's  right  of  ac- 
tion, and  that  the  pleadings  may  be  so 
amended  as  to  show  the  facts  as  well  at  law 
as  in  equity. 

•Among  other  authorities  cited  is  the  case 
of  Doolittle  V.  Lewis,  7  Johns.  Ch.  (N.  T.)  49, 
11  Am.  Dec  389,  in  which  Chancellor  Kent 
says:  "If  the  party  sues  as  executor  or  ad- 
ministrator, without  probate  or  taking  out 
letters  of  administration,  the  taking  them 
out  at  any  time  before  the  hearing  will  cure 
the  defect  and  relate  back  so  as  to  make  the 
bill  good  from  the  beginning.  In  a  light  so 
merely  formal  is  that  omission  viewed.** 

In  this  connection  it  may  be  said  that  gen- 
erally a  subsequent  grant  of  letters  testa- 
mentary or  of  administration  relates  back 
and  renders  valid  ail  acts  which  come  within 
the  scope  of  a  rightful  executor's  or  admin- 
istrator's authority,  and  which  were  In  their 
nature  beneficial  to  the  estate,  or  at  least 
such  as  the  parties  in  interest  had  no  reason 
to  complain  of.  7  Ency.  L.  (1st  Ed.)  pp.  193, 
194. 

In  the  case  at  bar,  the  plaintiff,  who  was 
supposed  to  be  the  duly  appointed  adminis- 
trator of  the  deceased,  was  acting  not  only 
in  the  interest  of,  but  at  the  instance  of,  the 
party  who  was  alone  interested  in  the  estate. 

As  the  judgment  complained  of  must  be  re^ 
versed  upon  other  grounds,  It  is  unnecessary 
to  consider  the  propriety  of  the  court's  ac- 
tion in  entering  the  same  at  the  time  and 
under  the  circumstances  that  it  did.  When 
the  case  goes  ba<&,  the  plaintiff  can,  before 
another  trial,  amend  his  declaration  so  as 
to  have  the  suit  proceed  in  the  name  ci  J.  B, 
Kiser,  sheriff  of  Wise  county,  and  as  such 
administrator  of  C.  W.  Osborne,  deceased. 

For  the  errors  pointed  out  in  the  instruc- 


tions, the  judgment  must  be  reversed,  the 
verdict  set  aside^  and  the  case  remanded  for 
a  new  trial. 
Reversed. 


(U4  Va.  103) 

RAVEN  RED  ASH  COAL  CO.,  Inc.,  w.  HER^ 

RON. 

(Supreme  Court  of  Appeals  of  Virginia,    Sept. 

9,   1912.) 

1.  MiNTEs  AND  Minerals  (f  105*)— Cobpoba- 

TIONS— OTEICEBS— 'POWEBS. 

One  acting  as  secretary,  treaaurer^  and  su- 
perintendent of  a  coal  mining  corporation,  who 
IS  in  charge  of  the  mining  of  the  coal  without 
having  his  powers  and  duties  defined,  has  only 
the  right  to  enter  Into  such  contracts  as  are 
usual  and  necessary  to  carry  on  the  business 
according  to  the  general  custom  of  the  coal  min- 
ing business  in  that  territory,  and  the  delega- 
tion of  authority  carries  with  it  the  fuU  power 
to  do  the  things  which  are  necessary,  proper, 
and  usual,  in  the  absence  of  an  express  limita- 
tion on  such  authority,  and  a  contract  made  by 
him  within  the  scope  of  his  power  is  binding  on 
the  corporatioB. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §§  229,  229^;  Dec  Dig. 
&  105.*] 

2.  Mines  and  Minebals  (§  105*)— Cobpoba- 

TIONS  —  OfFICEBS  —  POWEBS  —  QUESTION 

fob  Jubt. 

Whether  one  acting  as  secretary  and  treas- 
urer of  a  mining  corporation  and  employed  by 
the  month  as  superintendent  of  its  coal  mines 
has  authority  to  let  a  contract  to  a  contrac- 
tor for  a  year  for  the  mining  and  deliyery  of 
coal  on  the  tipple  at  a  spedned  price  per  ton 
held,  under  the  evidence,  for  the  jury« 

[Ed.  Note.-^For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {§  229,  229^ ;  Dec.  Dig.  | 
105.*] 

3.  Evidence    ({    241*)  —  Declabations   or 
Agent— Admissibilitt. 

Declarations  of  an  agent  are  admissible 
against  his  principal  when  they  are  within  the 
scope  of  his  authority  and  made  in  the  course 
of  the  negotiation  to  which  thev  refer,  or  in 
the  discharge  of  his  duty,  but  declarations  made 
in  casual  conversations  not  involving  any  busi- 
ness of  the  agency,  and  which  are  mere  narra- 
tives of  past  acts,  are  inadmissible. 

[Ed.  Note.~For  other  cases,  see  Evidence, 
Cent  Dig.  ii  887-^92;  Dec.  Dig.  |  241.*] 

4.  cobpobationb  (|  428*)— notics  to  ofti- 
cebs— Notice  to  Oobpobation. 

Notice  to  two  of  seven  directors  of  a  cor- 
poration that  its  secretary,  treasurer,  and  su- 
perintendent had  made  a  contract  is  not  notice 
to  the  corporation  where  the  information  was 
not  communicated  to  the  board  of  directors  or 
to  the  other  directors. 

[Ed,  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  If  1748-1761;    Dec  Dig.  | 

428.*] 

5.   COBPOBATIONB     (|    432*)— CONTBACTS— AO- 
QUIESCENCE. 

Evidence  held  not  to  justify  a  finding  that  a 
corporation  acquiesced  in  a  contract  made  by 
an  officer  without  authority  to  make  the  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  y  1717,  1718.  1724,  1726- 
1737,  1748,  1762;   Dec  Dig.  §  432.*] 


•For  other  casea  see  lame  topic  and  section  NUMBER  In  Dec.  Dig.  4k  Am.  Dig.  Key-No.  Series  4k  Rep'r  indexes 


vaj 


RATXK  RED  ASH  COAL  OO.  ▼.  HEBRON 


753 


1L  PKlfCIPAX.  AHD  AOSIVT    (|   160*)— ACTB  OF 

Agsnt— Scope  of  Ai7thowty--wotiob  to 

Pbtncipal. 

Id  the  absence  of  circnmstances  putting^  a 
reasonably  prudent  man  on  inquiry,  a  princi- 
pal need  not  make  any  effort  to  discover  wheth- 
er his  agent  is  doing  unauthorized  acts  in  bis 
nanve,  but  be  may  assume  that  the  agent  will 
only  act  within  the  scope  of  his  authority,  and 
notice  will  not  be  imputed  to  a  principal  by  the 
mere  fact  that  he  had  reasonable  opportunity 
to  acquire  knowledge  of  the  acts  of  his  agent 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  {I  556-563;  Dec.  Dig. 
f  150.*] 

7.  Mines  and   Minebalb    (S   109*)  —  Con- 
tracts FOB  MlNINO—CONBTRUCnON. 

A  contract  employing  for  one  year  a  con- 
tractor to  mine  coal  and  deliver  the  same  on 
tfa^  tipple  for  a  specified  price  per  ton  on  a 
tonnage  not  exceeding  a  specified  amount  per 
month,  and  a  specified  sum  in  excess  of  that 
quantity,  etc.,  does  not  make  the  amount  which 
the  contractor  may  mine  and  deliver  dependent 
on  the  getting  of  sufficient  cars  to  transport 
the  coal  mined  or  in  finding  a  market  for  it, 
though  the  corporation  is  selling  on  the  gen- 
eral market. 

TEd.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  f  214;   Dec.  Dig.  §  109.*] 

8.  Damages  (§  22*)— Breach  or  Contract- 
Measure  OF  Daicaoes. 

A  party  to  a  contract  is  entitled  to  recov- 
er for  a  breach  thereof  by  the  other  party  all 
«uch  damages  as  are  the  natural  and  proximate 
results  of  the  breach,  but  one  may  not  recover 
profits  unless  loss  of  profits  is  a  natural  and 
proximate  result  of  the  breach,  and  the  extent 
of  the  loss  is  satisfactorily  proved. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {(  59-61.  63;  Dec.  Dig.  f  22.*] 

9.  Mines   and   Mini3rals   ({   110*>— Breach 
OF  Contract— Measure  of  Damages. 

Where  a  coal  mining  corporation  employ- 
ing a  contractor  for  a  year  to  mine  coal  and 
deliver  the  same  on  the  tipple  for  a  specified 
compensation,  including  the  free  use  of  a 
house,  coal  for  his  family,  and  goods  out  of  a 
store  for  his  family  at  a  specified  sum  below 
the  sale  price,  breached  its  contract  and  pre- 
vented performance  by  the  contractor,  the  lat- 
ter could  recover  the  difference  between  what 
be  would  receive  for  delivering  the  coal  and 
the  cost  of  doing  it,  together  with  the  value 
of  the  free  use  of  the  house  and  other  benefits 
given  by  the  contract,  less  any  sum  earned  in 
work  elsewhere. 

[Kd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  {  110.*] 

Error  to  Circuit  Court,  Tazewell  County. 

Action  by  H.  J.  Herron  against  the  Raven 
Red  Ash  Coal  Company,  Incorporated.  There 
was  a  judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Harman  A  Pobst,  for  plaintiff  in  error. 
Bond  A  Bruce,  W.  H.  Werth,  S.  D.  May,  and 
R.  O.  Crockett,  for  defendant  In  error. 

BUCHANAN,  J.  H.  J.  Herron  brought 
his  action  of  assumpsit  against  the  Raven 
Red  Ash  Coal  Company,  a  corporation,  to 
recover  damages  for  breach  ot  a  contract 
which  the  plaintiff  alleged  existed  between 
him  and  the  defendant  corporation.  Upon 
the  trial  of  the  cause  there  was  a  verdict 
and  Judgment  in  favor  of  the  plaintiff.    To 


that    judgment    this    writ    of    eiTor    wa^ 
awarded. 

The  grounds  relied  on  for  a  reversal  of 
the  Judgment  are  that  McCorkle,  who  made 
the  contract  on  the  part  of  the  defendant, 
had  no  authority  to  make  it,  either  as  the 
secretary  and  treasurer  of  the  defendant 
company,  or  as  superintendent  of  its  mines; 
that  the  contract  was  of  such  a  character 
that  it  oould  only  have  been  made  by  the 
express  authority  of  the  board  of  directors; 
that  no  such  authority  was  given  to  Mc- 
Corkle, nor  was  his  act  ratified  by  tho 
company;  that,  if  the  contract  were  binding 
upon  the  company,  the  damages  sued  fox 
were  not  recoverable  because  of  their  un 
certain  and  speculative  character;  and  that, 
even  if  the  plaintiff  were  entitled  to  recover 
any  damages,  the  verdict  of  the  jury  could 
not  be  upheld  because  of  errors  of  the  trial 
court  in  the  admission  and  rejection  of  evi 
dence  and  in  the  giving  and  refusing  of  in- 
structions. 

It  appears  that  McCorkle  had  been  the 
secretary  and  treasurer  of  the  company,  and 
the  superintendent  of  its  mines,  from  its 
organization  in  the  early  part  of  the  year 
1006  down  to  the  1st  of  October,  1908,  when 
the  contract  in  question  was  executed.  His 
duties  in  neither  of  the  capacities  named 
were  defined  by  any  by-law  of  the  company, 
or  by  any  resolution  of  its  board  of  direc- 
tors, but  he  had  charge  of  mines  during  that 
period,  hiring  its  employ^,  mine  foreman, 
and  power  house  men  by  the  month,  motor- 
men,  track  liands,  blacksmiths  and  their 
helpers,  bratticemen,  and  slatemen  by  the 
day;  coal  cutters  in  different  ways — ^by  the 
ton,  by  the  man,  by  the  room,  and  by  the 
day,  and  coal  miners  by  the  ton.  McCorkle, 
as  superintendent,  was  employed  by  the 
month,  and  no  one  employed  by  him  until 
the  contract  sued  on  was  made  was  employed 
for  longer  periods  than  one  month.  The 
plaintiff,  who  had  been  in  the  service  of 
the  company  for  about  one  year  as  an  elec- 
trician, was  at  first  employed  by  the  day 
and  afterwards  by  the  month,  and  knew  the 
manner  in  which  the  work  in  the  mine  was 
being  conducted  when  the  contract  sued  on 
was  entered  into,  which  Is  in  the  following 
words : 

**This  agreement  made  and  entered  Into 
this  first  day  of  October,  1908,  by  and  be- 
tween H.  J.  Herron,  of  Red  Ash,  Va.,  here- 
inafter called  the  Contractor,  and  the  Raven 
Red  Ash  Coal  Co.,  Inc.,  of  Red  Ash,  Va., 
hereinafter  called  the  Company,  witnesseth: 

"Whereas,  the  said  Company  has  this  day 
let  to  contract  all  the  day  labor  connected 
with  the  mining  of  its  coal  at  Mine  No.  1, 
at  Red  Ash,  Va.,  viz.: — Haulage  of  .coal,  cut- 
ting of  coal,  blacksmith  and  helpers,  track- 
men, bratticemen,  slatemen  on  haulage  ways 
and  all  other  day  labor  incident  to  mining 
the  coal,  except  as  follows:    Power  house 
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and  tipple  labor.  Therefore,  for  and  in  con- 
sideration of  the  sum  of  thirty  (30)  cents 
per  ton  on  a  tonnage  not  to  exceed  4,000  tons 
per  month,  and  twenty-seven  and  one-half 
(27^  c)  cents  per  ton  on  500  tons  in  excess 
of  4,000  tons,  twenty-seven  and  one-half 
(27% c)  cents  per  ton  on  a  tonnage  not  to 
exceed  4,500  per  month  and  twenty-five  (25c) 
cents  on  500  tons  in  excess  of  4,500  tons  per 
month  and  twenty-five  cents  per  ton  on  5,000 
tons  per  month  and  over,  based  on  the  pres- 
ent equipment,  and  should  said  (Company  put 
in  more  equipment  then  the  price  paid  said 
Contractor  is  to  be  reduced  in  proportion  to 
increase  of  tonnage  in  excess  of  6,000  tons. 
Said  Contractor  is  to  remove  only  such  slate 
as  may  fall  on  haulage  ways. 

"Said  Contractor  is  to  look  after  the  mines 
in  general,  looking  after  the  safety  of  the 
miners  so  far  as  furnishing  the  necessary 
timbers  and  supplies  is  concerned,  is  to  work 
the  mines  in  accordance  with  plans  and  spec- 
ifications furnished  by  said  Company. 

"Said  Company  is  to  furnish  all  necessary 
supplies  including  ties,  props,  and  etc.,  but 
said  Contractor  (is  to)  keep  up  necessary 
repairs  and  to  take  props  and  ties  into  the 
mines  when  required. 

"Said  Contractor  is  to  give  special  atten- 
tion to  all  entries  and  to  advance  them  as 
fast  as  possible.  Said  Company  agrees  to 
keep  the  time  of  said  Contractor,  time  to  be 
turned  in  every  night  and  to  make  payment 
to  his  men  on  regular  pay  day. 

"Said  Company  is  to  put  in  repair  all  the 
mine  cars  which  are  now  torn  up,  but  any 
cars  damaged  or  torn  up  by  said  Contrac- 
tor is  to  be  repaired  by  him. 

"Said  Company  is  to  allow  said  Contrac- 
tor $50.(X)  in  which  to  catch  up  with  the 
track  and  trolley  wire  and  other  work  which 
is  now  behind. 

"Said  O>ntractor  is  to  use  his  judgment 
as  to  the  necessary  props  required  in  a 
working  place,  but  must  furnish  sufficient 
props  to  protest  (protect)  the  top. 

"Said  Contractor  is  to  deliver  the  coal  on 
the  tipple  at  the  above-named  price  per  ton, 
and  is  to  receive  payment  for  same  on  the 
first  Saturday  after  the  20th  of  each  month 
after  deducting  amount  of  labor  chargeable 
against  him  on  pay  roll  and  store. 

"Said  Contractor  is  to  receive  goods  for 
his  family  use  at  10  per  cent,  off  of  selling 
price  and  is  to  have  bouse  rent  and  coal 
free,  also,  such  furniture  as  he  now  has  in 
the  house  belonging  to  the  company,  said 
furniture  to  be  turned  back  to  said  (Company 
at  expiration  of  this  contract. 

"Said  Contractor  Is  to  have  full  benefit 
of  the  present  machinery  now  In  use  and 
any  other  machinery  which  the  Company 
may  purchase  hereafter  while  this  contract 
Is  in  force. 

"Said  Contractor  is  not  to  dig,  shoot  or 
load  any  coal  or  take  any  yardage  under 
this  agreement    Prices  for  shooting,  loading 


or  digging  coal  and  yardage  under  this  agree- 
ment, is  to  be  subject  to  the  approval  of  the 
Company. 

"This  agreement  is  to  be  in  effect  for  one 
year  from  date,  unless  otherwise  canceled 
by  mutual  agreement. 

"Witness  the  following  signatures  this  the 
day  and  year  first  above  written: 
"H.  J.  Herron. 

"Raven  Red  Ash  Coal  Co.,  Inc., 
"M.  R.  McCorkle,  Sec'y  and  Treas." 

Prior  to  the  making  of  the  contract  the 
defendant  had  employed  Its  own  hands  and 
had  the  work  done  itself  under  Its  own  su- 
pervision. 

The  plaintiff  proceeded  to  perform  the  con- 
tract on  his  part,  and  did  so  for  the  months 
of  October  and  November,  1906,  when  he 
stopped  working,  because,  as  he  alleges,  Mc- 
Corkle refused  to  permit  him  to  continue, 
or  because,  as  McCorkle  claims,  the  con- 
tract was  canceled  by  mutual  agreement. 
The  damages  sought  to  be  recovered  are  the 
net  profits  which  the  plaintiff  claims  he 
would  have  made  during  the  remaining  ten 
months  of  the  year,  if  he  had  been  permit- 
ted to  keep  and  perform  the  contract  as  he 
was  ready  and  willing  to  do. 

It  does  not  appear  that  McCk)rkle  was 
specifically  authorized  by  the  board  of  di- 
rectors to  make  the  contract;  neither  does 
it  appear  that  the  contract,  after  it  was  al- 
tered into,  was  ratified  at  any  meeting  of 
the  board.  The  contention  of  the  plaintiff 
is  that  the  defendant  is  bound  by  the  con- 
tract because  it  was  within  the  authority  or 
apparent  scope  of  authority  of  McCorkle  as 
general  manager  or  superintendent  of  the 
defendant's  mines;  or,  if  not,  that  the  con- 
tract  became  binding  upon  the  defendant  by 
its  subsequent  ratification  or  acquiescence  in 
and  receiving  benefits  under  the  contract 

Upon  the  question  whether  the  contract 
was  within  the  authority  or  apparent  scope 
of  authority  of  McCorkle  as  general  manager 
or  superintendent  of  the  defendant's  mines 
the  evidence  was  confiicting.  That  question 
was  submitted  to  the  Jury  by  three  instruc- 
tions, two  offered  by  the  plaintiff  and  the 
other  by  the  defendant 

[1]  Instruction  No.  1,  given  upon  motion 
of  the  plaintiff,  told  the  Jury,  among  other 
things,  that  if  they  believed  that  McCorkle 
was  secretary  and  treasurer  of  the  defend- 
ant company,  and  as  such  had  charge  and 
management  of  its  mining  operations,  such 
as  mining  coal  and  hauling  it  to  the  tipple, 
the  employment  and  discharge  of  men  to  do 
and  perform  the  work  in  and  about  the  de- 
fendant's mines,  and  that  McCk)rkle  was.  In 
the  making  of  the  contract  in  question,  act- 
ing within  the  general  scope  of  his  authority, 
then  it  was  the  contract  of  the  parties.  By 
the  plaintiff's  instruction  No.  5  the  Jury  were 
told  **that  every  delegation  of  authority  or 
creation  of  an  agency,  unless  the  extent  of 
such  authority  or  agency  be  expressly  lim- 
ited, carries  with  it  the  power  to  do  all 
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those  things  which  are  necessary,  proper, 
and  usual  to  be  done  in  order  to  perpetuate 
the  purpose  of  the  agency,  and  embraces  all 
the  appropriate  means  necessary  to  accom- 
plish the  desired  ends." 

Instruction  No.  1,  given  at  the  request  of 
the  defendant,  told  the  Jury,  among  other 
things,  that  if  they  believed  from  the  evi- 
dence that  McOorkle,  as  secretary  and  treas- 
urer, or  as  superintendent  of  the  defendant, 
had  been  placed  in  charge  of  the  mining  of 
the  coal  at  the  company's  plant  by  its  board 
of  directors,  without  having  his  powers  and 
duties  defined,  then  he  only  had  the  right 
as  such  officer  or  agent  to  enter  into  such 
contracts  as  were  usual  and  necessary  to 
carry  on  the  said  business  according  to  gen- 
eral custom  and  usage  of  the  coal  mining 
business  in  that  territory;  and  that,  if  they 
believed  that  the  contract  was  a  special  and 
unusual  one,  then  McCk)rkle  as  such  officer 
or  agent  had  no  right  to  make  the  contract 
on  behalf  of  the  defendant 

[2]  It  cannot  be  said  as  a  matter  of  law 
that  McCorkle,  as  manager  and  superintend- 
ent of  the  defendant's  mines,  did  not  have 
the  authority  to  make  for  his  company  the 
contract  sued  on.  Whether  he  did  or  not 
was  for  the  Jury  upon  the  evidence.  The 
said  instructions  given  by  the  court  upon 
that  question  fairly  submitted  that  question 
to  the  Jury. 

The  court,  upon  motion  of  the  plaintiff, 
gave  the  following  instructions  to  the  Jury: 

"(2)  The  court  instructs  the  Jury  that  If 
they  believe  from  the  evidence  that  the  writ- 
ing offered  in  evidence,  signed  with  the  name 
of  the  plaintiff  and  defendant,  the  latter  by 
M.  R.  McCorkle,  secretary  and  treasurer, 
was  in  fact  so  executed,  that  said  M.  R.  Mc- 
Corkle was  in  fact  the  secretary  and  treas- 
urer of  said  defendant  company,  and  was 
also  superintendent  of  such  company,  and 
as  such  had  charge  of  the  mine  of  said  com- 
pany, with  full  power  and  authority  to  have 
the  coal  mined  and  hauled  to  the  tipple,  to 
employ  and  discharge  men,  that  it  was  not 
within  the  scope  of  the  authority  of  said  M. 
R.  McCorkle  to  enter  into  such  writing  on 
behalf  of  said  company  and  thereby  bind 
said  company,  still,  if  the  jury  should  be- 
lieve from  the  evidence  that  said  company  by 
acquiescing  in  and  allowing  him  to  so  man- 
age and  control  said  mine,  held  out  that  said 
M.  R.  McCorkle  had  the  right  to  bind  said 
company  by  the  writing  filed  in  evidence, 
that  the  said  plaintiff  had  the  right  to  be- 
lieve and  did  believe  in  good  faith,  from 
such  holding  out,  that  said  McCorkle  had 
the  right  to  enter  into  said  writing  and  bind 
the  company,  then  you  are  Instructed  that 
said  company  is  bound  by  said  writing,  and 
is  liable  as  a  party  thereto. 

"(3)  The  court  instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  M.  R. 
McCorkle  was  the  secretary  and  treasurer 
of  the  defendant  company  on  October  1,  1906, 
thft  date  of  the  contract  offered  in  evidence,  | 


and  as  such  secretary  and  treasurer  exe- 
cuted said  contract  for  said  defendant  com- 
pany, and  assumed  to  act  as  agent  of  said 
defendant  company  wlth9ut  legal  authority 
and  in  excess  of  his  proper  authority,  and 
that  said  company  knowingly  received  the 
profits  and  benefits  from  such  contract  and 
made  payments  to  said  plaintiff  under  said 
contract,  then  so  securing  said  profits  and 
benefits,  and  so  making  payments,  or  either 
of  them,  was  a  ratification  of  the  contract, 
and  renders  the  defendant  corporation  liable 
as  a  party  to  it 

"(4)  The  court  instructs  the  Jury  that  if 
tlhey  believe  from  the  evidence  that  the 
plaintiff,  H.  J.  Herron,  entered  into  the  con- 
tract in  the  declaration  mentioned  in  good 
faith,  that  he  was  unaware  of  any  defect  of 
authority  or  irregularity  on  the  part  of  M. 
R.  McCorkle,  who  acted  for  the  defendant  as 
its  secretary  and  treasurer,  and  that  there 
was  nothing  to  excite  suspicion  of  such  de- 
fect or  irregularity,  and  that  the  plaintiff  in 
good  faith  entered  upon  the  performance  of 
said  contract  with  the  acquiescence  of  said 
company,  and  that  said  company  received  or 
accepted  benefits  from  said  contract,  then 
the  defendant  is  bound  by  such  contract,  al- 
though you  should  believe  such  defect  or 
irregularity  in  fact  existed." 

Each  of  these  instructions  is  objected  to 
because  there  was  no  evidence  upon  which 
to  base  them. 

Five  of  the  seven  members  of  the  board 
of  directors  testified  that  they  generally  at- 
tended the  meetings  of  the  board  of  direc- 
tors; that  this  contract  was  never  brought 
to  the  board's  attention  or  discussed  by  it 
before  or  after  its  execution  so  far  as  they 
knew;  that  they  had  never  seen  the  con- 
tract until  after  this  action  was  brought, 
and  three  of  them  stated  that  they  had  nev- 
er heard  of  it  until  after  the  controversy 
over  it  arose,  and  two  of  them,  to  whom 
McCorkle,  the  superintendent,  testified  that 
he  had  mentioned  the  contract  after  it  was 
entered  into,  stated  they  had  no  recollec- 
tion of  the  superintendent's  ever  mentioning 
it  to  them,  or  that  they  had  ever  heard  of 
it  until  long  after  it  was  entered  into.  The 
minutes  of  the  board  of  directors  do  not 
show  that  it  was  ever  brought  to  the  board's 
attention  or  considered  by  it  The  only  evi- 
dence tending  to  show  that  the  board  had 
ever  considered  it  was  the  testimony  of  the 
plaintiff  and  Drake,  a  mine  foreman,  that 
McCorkle  had  said  to  each  of  them,  after 
the  contract  had  been  made  and  work  was 
being  done  under  It,  that  the  board  of  di- 
rectors had  approved  or  ratified  It  The 
evidence  of  these  witnesses  as  to  what  Mc- 
Corkle said  the  board  of  directors  had  done 
was  excepted  to  by  the  defendant,  and  its 
admission  is  assigned  as  error. 

As  one  of  the  objections  to  the  instruc- 
tions under  consideration  is  that  there  was 
no  evidence  upon  which  to  base  them,  it 
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win  be  necessary  at  this  time  to  consider 
tbe  admissibility  of  McCorkle's  statement 
to  these  witnesses. 

[3]  The  general  mle  is  that  relevant  dec- 
larations of  an  agent  are  admissible  against 
his  principal,  provided  they  are  within  the 
scope  of  his  authority  and  made  in  the 
course  of  the  negotiation  to  which  they  re- 
fer, or  in  the  discharge  of  his  duty.  Va.  & 
Tenn.  R.  R.  Co.  v.  Sayers,  67  Va.  328,  350; 
Reusch  V.  Roanoke  Storage  Co.,  91  Va.  534, 
537,  22  S.  E.  358;  Traction  Co.  v.  Booker, 
103  Va.  594,  50  S.  R  148;  1  Greenleaf  on 
Ev.  I  113 ;  1  Elliott  on  Ev.  {  252 ;  16  Cyc. 
1003. 

Tested  by  this  rule,  the  declarations  of 
McCorkle  were  clearly  inadmissible.  They 
were  not  made  when  the  contract  in  ques- 
tion was  entered  into,  nor  in  the  discharge 
of  any  duty,  but  seem  to  have  been  made 
in  casual  conversations  not  involving  any 
business  of  the  agency,  and  were  miere  nar- 
ratives of  what  the  board  of  directors  had 
done. 

The  case  of  Lynchburg  Traction  Co.  v. 
Booker,  103  Va.  594,  604-605,  50  S.  E.  148, 
is  relied  on  to  sustain  the  ruling  of  the 
trial  court,  but  manifestly  it  does  not  do  so. 
In  that  case  it  appeared  that  shortly  after 
the  accident  the  president  of  the  lighting 
company  went  to  a  point  at  or  near  the 
scene  of  the  accident,  where  was  also  the 
manager  of  the  telephone  company.  "These 
men,'*  said  the  president  of  the  court  In  de- 
livering its  opinion,  *'were  upon  the  scene 
of  the  accident  in  the  discharge  of  duties 
which  devolved  upon  them  as  the  officers  of 
their  respective  companies;  and  the  answer 
given  to  the  question*'  (that  the  wire  which 
^d  the  injury  was  the  wire  of  his  company) 
^'was,  we  think,  admissible,  not  as  a  part 
of  the  res  gestae,  but  because  made  by  an 
officer  in  the  performance  of  his  duty." 

[4,  6]  There  was  evidence  tending  to  show 
that  two  of  the  directors,  shortly  after  the 
contract  was  entered  into,  were  informed 
of  its  existence  and  did  not  object  to  it 
The  information  of  these  two  directors,  not 
communicated  to  the  board  of  directors  or 
to  the  other  directors,  as  the  evidence  shows 
it  was  not,  was  not  notice  to  the  defendant 
of  the  existence  of  the  contract.  Nor  does 
the  evidence  show  that  the  defendant,  with 
knowledge,  acquiesced  in  what  was  done 
ander  the  contract,  or  knowingly  received 
any  profit  and  benefit,  or  made  any  pay- 
ments under  it  All  that  was  done  under 
the  contract  in  carrying  out  what  it  bound 
the  defendant  to  do  was  done  by  McOorkle 
without  the  actual  knowledge  of  the  defend- 
ant so  far  as  the  record  shows.  Nor  does 
it  appear  that  there  was  any  such  change  in 
the  manner  in  which  the  work  was  being 
•done  in  the  mines  after  the  contract  was 
made  as  to  give  the  defendant  constructive 
notice  of   tbe  contract     In   operating   the 


mine  before  the  contract  was  made,  the 
defendant,  through  McCorkle,  employed  its 
own  hands  and  controlled  its  own  machin- 
ery. After  the  contract  was  made,  the 
plaintiff  was  the  employer  of  a  large  num- 
ber of  the  hands  and  controlled  a  large  part 
of  the  machinery,  but  there  Was  little,  if 
anything,  in  the  work  itself  to  show  that  it 
was  being  done  during  the  months  of  Oc- 
tober and  November  under  a  management 
other  than  that  by  which  it  had  theretofore 
been  carried  on. 

[I]  In  the  absence  of  facts  or  circum- 
stances sufficient  to  put  a  reasonably  pru- 
dent man  on  inquiry,  no  duty  rests  upon 
the  principal  to  make  any  effort  to  discover 
whether  another  is  doing  unauthorized  acts 
in  his  name,  and  he  has  the  right  to  assume, 
until  otherwise  advised,  that  his  agent  will 
act  within  the  scope  of  his  authority.  No- 
tice is  not  to  be  imputed  to  a  principal  by 
reason  of  the  mere  fact  that  he  had  reason- 
able opportunity  to  acquire  knowledge.  See 
31  Cyc.  1256,  and  cases  cited. 

It  is  clear,  we  think,  that  there  was  not 
sufficient  evidence  in  the  case  to  justify  or 
sustain  a  verdict  upon  the  respective  hypoth- 
eses of  the  said  second,  third,  and  fourth  in- 
structions, and  those  instructions  for  that 
reason,  even  if  otherwise  correct,  should  not 
have  been  given. 

[7]  The  action  of  the  court  in  holding 
that  the  damages  sued  for,  although  profits, 
might  be  recovered,  is  assigned  as  error. 
The  several  grounds  upon  which  the  de- 
fendant insists  that  damages  were  not  re- 
coverable, even  if  the  contract  sued  on  bound 
the  defendant,  are  that  they  were  uncertain, 
speculative,  and  contingent  Two  specific 
grounds  are  relied  on  to  show  that  the 
profits  sought  to  be  recovered  were  specula- 
tive and  contingent,  because  the  amount  of 
coal  that  the  defendant  had  the  right  to 
deliver,  at  the  tipple  under  the  contract  de- 
pended (1)  upon  getting  sufficient  cars  to 
transport  the  coal,  and  (2)  in  finding  a  mar- 
ket for  it,  as  the  company  was  selling  on  the 
general  market 

The  trial  court  held  that  the  amount  of 
coal  which  the  plaintiff  had  the  right  to 
deliver  waa  not,  under  the  terms  of  the  con- 
tract, dependent  upon  either  of  the  contin- 
gencies named,  and  refused  to  permit  evi* 
doice  to  be  introduced  upon  thoae  points. 

[I]  This  construction  of  the  contract  we 
think,  was  correct,  and,  since  those  matters 
could  not  be  considered  by  the  jury,  the  evi- 
dence offered  as  to  them,  was,  of  course, 
properly  rejected.  The  general  rule  in 
awarding  damages  i»  to  give  compensation 
for  the  pecuniary  loss — to  make  amends  or 
reparation  for  the  injury  inflicted.  The 
plaintiff  is  entitled  to  recover  all  such  dam- 
ages as  are  the  natural  and  proximate  re- 
sults of  the  wrongful  act  complained  of.  Or- 
dinarily a  plaintiff  will  not  be  entitled  to  re- 
cover profits  or  expected  gains,  for  they  are 
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generally  conjectural  and  too  remota  But 
if  it  be  shown  that  the  loss  of  profits  or 
gains  was  the  natural  and  proximate  result 
of  the  wrongful  act,  and  their  extent  is  sat- 
isfactorily proved,  they  may  be  recovered. 
Burruss  v.  Hlnes.  94  Ya.  413,  416,  26  S.  E. 
875,  and  authorities  cited;  Alleghany  Iron  Co. 
y.  Teaford,  96  Va.  872,  31  S.  B.  625 ;  Grubb 
T.  Burford,  98  Va.  653,  669-660,  37  S.  E.  4. 

[9]  In  this  case  the  damages  done  the 
plaintitr  by  the  defendant,  if  it  was  bound 
by  the  contract,  was  the  difference  between 
what  the  plaintiff  was  to  receive  for  deliv- 
ering the  coal  to  the  tipple  as  provided  by 
the  contract  and  the  cost  of  doing  it,  and 
they  were  the  natural  and  proximate  result 
of  the  defendants  act  The  compensation 
he  was  to  receive  was  so  many  cents  per 
ton  on  the  coal  delivered  by  the  month  in 
the  quantities  named,  the  free  use  of  the 
house  in  which  he  was  living  and  the  furni- 
ture then  in  it,  coal  for  his  family,  and 
goods  out  of  the  store  for  his  family  at  10 
per  cent  off  the  selling  price.  There  was 
evidence  showing,  or  tending  strongly  to 
show,  how  much  coal  the  plaintiff  had  de- 
livered at  the  tipple  during  the  two  months 
he  worked  under  the  contract  and  the  cost 
of  putting  it  there.  It  also  appeared  that 
about  one  month  after  he  ceased  working 
under  the  contract  he  obtained  work  else- 
where at  $100  a  month.  This  item  was,  of 
course,  to  be  considered  in  ascertaining  his 
damages,  since  it  is  clear  from  the  contract 
that  he  was  to  give  the  work  under  the 
contract  his  personal  attention.  The  con- 
tract fixed  the  amount  per  ton  he  was  to 
receive  for  delivering  the  coal  at  the  tipple. 
There  was  evidence  showing  the  rental  val- 
ue per  month  of  the  dwelling  house  he  was 
entitled  to  occupy  during  the  year  the  con- 
tract was  to  continue.  There  was  also  evi- 
dence tending  to  show  that  the  plaintifiTs 
profits  during  the  unexpired .  ten  months 
would  have  been  greater  than  they  were  dur- 
ing the  two  months  he  was  permitted  to 
work  under  it  Whether  this  was  true  or 
not,  or  whether  the  plaintiff  had  satisfac- 
torily shown  what  his  profits  would  have 
been  if  he  had  been  permitted  to  keep  and 
perform  his  contract,  were  questions  for  the 
jury  under  proper  instructions  by  the  court 

At  the  conclusion  of  its  petition  for  a 
writ  of  error  the  defendant  assigns  as  error 
the  action  of  the  court  in  overruling  its 
demurrer  to  the  declaration.  This  assign- 
ment of  error  does  not  seem  to  be  much 
relied  on,  and,  if  It  were,  the  demurrer  was 
properly  overruled. 

As  the  Judgment  must  be  reversed,  the 
verdict  set  aside,  and  the  cause  remanded 
for  a  new  trial,  the  assignment  of  error  bas- 
«d  upon  the  refusal  of  the  court  to  set  aside 
the  verdict  as  contrary  to  the  evidence  will 
not  be  considered,  as  the  evidence  will  be 
different  at  the  next  trial. 

Reversed. 


(mva.  1S4:  U4y8.i4ii 

TAZEWELL  COAL  &  IRON  CO.  ▼.  GILLES- 
PIE et  al 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

18, 1912.    On  Rehearing,  Sept 

9,  1912.) 

1.  Refobmation  or  Instruicents  CI  25*)— 
Gbounds— Objections  to  Rbliep--Chano- 
BD  Conditions. 

Complainant  corporation  was  organized  to 
purchase  and  sell  mineral  lands,  etc.,  all  of  the 
original  stockholders,  including  defendants, 
having  paid  for  their  stock  in  land,  and  in 
1888  defendants  subscribed  for  a  number  of 
shares,  intending  to  give  therefor  the  whole  of 
a  certain  tract,  containing  1,980  acres,  which 
the  subscription  recited  should  be  taken  at 
$2.50  an  acre,  and  provided  that  it  should  be 
surveyed,  if  required  by  either  party,  and  paid 
for  in  stock  according  to  the  number  of  acres. 
The  surveyor  by  mistake  omitted  a  portion  of 
the  land,  and  made  a  report  showing  only  1,572 
acres.  The  mistake  was  discovered  by  com- 
plainant in  1905,  and  It  sued  to  correct  the 
mistake  and  recover  the  omitted  part.  At  the 
time  the  suit  was  brought  the  outstanding  capi- 
tal stock  equaled  the  authorized  capital  of  the 
conM>ration,  and  only  3,500  of  the  23,000  acres 
orig[inally  conveyed  to  complainant  remained 
undisposed  of,  and  defendants*  land,  including 
the  omitted  part,  had  advanced  in  value  to  $40 
an  acre.  More  than  142  per  cent  dividends  had 
been  paid  on  the  original  stock,  and  the  stock 
tendered  to  defendants  in  1909  for  the  omitted 
land  pursuant  to  the  original  subscription 
agreement  will  not  pay  over  50  or  60  cents  on 
the  dollar;  its  value  having  greatly  depreciated. 
Held  that,  in  view  of  the  cnanged  conditions, 
it  would  be  inequitable  to  now  correct  the  mu- 
tual mistake,  and  relief  will  be  denied. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Dec.  Dig.  f  25.*] 

2.  Refobmation  or  iNsrrBtnfBNTS  (|  32*)  ~ 
Defenses— Laches. 

In  1888  defendants  subscribed  to  stock  in 
a  corporation  organized  to  sell  mineral  lands, 
agreeing  to  convey  in  payment  therefor  a  tract 
of  land,  supposed  to  contain  1,980  acres;  but, 
owing  to  a  mistake  In  the  survey,  a  portion  of 
the  land  was  omitted.  In  1905  the  corpora- 
tion first  discovered  facts  arousing  its  suspi- 
cion that  all  the  tract  was  not  conveyed,  and  a 
committee,  consisting  of  ,M.  and  6.,  one  of  the 
grantors,  was  appointed  to  have  the  land  sur- 
veyed, and  another  of  such  grantors,  upon  be- 
ing told  the  facts  by  M.,  replied  that  he  would 
look  into  the  matter,  without  stating  that  he 
had  already  learned  that  the  whole  tract  had 
not  been  conveyed  and  was  tryine  to  procure 
a  deed  for  the  omitted  part  for  the  benefit  of 
the  grantors  individually.  In  1908  the  grantors 
placed  a  tenant  on  the  omitted  tract,  of 
which  the  corporation  learned  in  the  spring  of 

1908,  when  it  proceeded  to  have  its  right  to 
the  land  investigated,  and  in  June,  1909,  it  de- 
manded a  conveyance  thereof  from  the  sub- 
scribersy  and  on  their  refusal  sued  on  July  31, 

1909,  to  correct  the  original  mistake  and  to 
compel  a  conveyance  of  the  omitted  part.  Held, 
that  the  corporation  was  not  guilty  of  laches. 

[Ed.  Note.--For  other  cases,  see  Reformation, 
of  InstrumenU,  Cent  Dig.  §|  119*121;    Dec. 
Dig.  I  32.*] 

3.  Equity  (j  6*)—Jubisdiction— Mistake. 

A  favorite   subject  of   equity  jurisdiction 
is  the  award  of  relief  against  mutual  mistake. 
[Ed.    Note.^For    other   cases,    see    Equity, 
Cent  Dig.  fi  14;    Dec.  Dig.  i  6.^] 

4.  Refobmation  of  Instbumbntb  (|  25*)  — 
Gbounds— Faibnbss. 

The  award  of  reformation  of  a  contract 
on  the  ground  of  mutual  mistake  must  be  fair 


«For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key -No.  Series  4k  Rop'r  Indexes 
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and  just  to  both  parties  without  working  spe- 
cial hardship  to  either. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Dec.  Dig.  {  25.*] 

6.  Specific  Performance   (§  16*)— OfiJEO- 

TiONS  TO  Relief— Injustice. 

Specific  performance,  as  well  as  reforma- 
tion of  an  instrument,  for  mutual  mistake,  will 
be  refused,  where  the  granting  of  the  relief 
would  work  a  hardship  or  injustice  through 
change  of  circumstances  not  contemplated  when 
the  contract  was  made. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  ${  35,  36;  Dec.  Dig.  8 
16.*] 

6.  Reformation  of  Instruments  (§  23*)  — 
Relief— Estoppel. 

That  stockholders  of  a  corporation,  who 
paid  for  their  shares  in  land  and  were  officers 
and  directors  of  the  corporation  when  the  sub- 
scription contract  was  made,  occupied  a  fidu- 
ciary relation  to  the  corporation,  would  not  es- 
top them  from  claiming  that  the  corporation 
was  not  entitled  to  have  a  mistake  as  to  the 
land  conveyed  to  it  for  their  stock  corrected 
because  of  changed  conditions,  making  such  re- 
lief inequitable. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Dec.  Dig.  {  23.*] 

On  Rehearing. 

7.  Specific  Performance  (§  119*)— Burden 
OF  Proof. 

The  burden  is  upon  one  seeking  specific 
performance  of  a  contract  to  show  that  he  is 
entitled  to  such  relief. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  {{  382,  383;  Dec.  Dig.  { 
119.*] 

Appeal  from  Circuit  Court,  Tazewell 
County. 

Suit  by  the  Tazewell  Coal  &  Iron  Com- 
pany against  Joseph  S.  Gillespie  and  others. 
Judgment  for  defendants,  and  complainant 
appeals.    Affirmed. 

Henry  &  Graham  and  Phlegar,  Powell, 
Price  &  Shelton,  for  appellant.  Chapman  & 
Gillespie^  Henson  &  Bowen,  and  A.  S.  Hlg- 
ginbotbam,  for  appellees. 

CARDWELL,  J.  The  appellant  corpora- 
tion was  chartered  by  an  act  of  the  General 
Assembly  of  Virginia,  approved  April  28, 1887 
(Acts  Extra  Session  1887,  p.  122),  and  duly  or- 
ganized as  a  corporation  May  31, 1887.  Among 
the  privileges  granted  the  corporation  by  its 
charter  was  the  right  from  time  to  time 
to  purchase,  lease,  hold,  and  control  in  any 
manner,  graut,  bargain,  sell  and  convey  iron 
ore,  mineral,  and  other  lands  and  other  rights 
and  interests  in  lands  situate  in  the  counties 
of  Tazewell,  Wise,  Dickinson,  Buchanan,  and 
Russell,  and  to  receive  real  or  personal  prop- 
erty suitable  to  the  business  of  the  company 
in  payment  of  subscriptions  to  its  capital 
stock,  the  purpose  of  the  incorporation  being 
to  take  over,  hold,  and  sell  to  the  best  ad- 
vantage such  lands  as  it  might  acquire  in 
payment  of  subscriptions  to  its  capital  stock; 
and  no  stock  seems  to  have  been  issued  except 
for  such  lands  or  mineral  rights.  At  the  or- 
ganization of  the  company,  on  May  31,  1887, 
A.  J.  May,  S.  D.  May,  J.  V.  Kelley,  J.  G. 


Watts,  Prank  Huger,  George  W.  Gillespie  and 
J.  S.  Gillespie  were  made  and  constituted  a 
board  of  directors,  and  the  proceedings  of 
this  meeting  were  duly  recorded  in  a  book 
provided  by  the  company  for  the  purpose. 
Among  the  subscriptions  made  to  the  capital 
stock  of  the  company  by  various  persons  at 
said  meeting,  in  lands  in  fee  and  coal  and 
mineral  rights,  was  one  made  by  J.  S.  Gilles- 
pie, A.  P.  Gillespie,  and  Henry  Bowen,  in 
these  words:  "Ben  Johnson,  Dismal,  1,980 
acres  at  $2.50  per  acre,  $4,950" — the  legal 
title  to  which  at  the  time  was  vested  in  J. 
S.  Gillespie  for  the  benefit  of  himself  and 
A.  P.  Gillespie  and  Henry  Bowen,  all  of 
whom  signed,  along  with  all  other  subscribers 
to  the  stock,  a  paper  setting  forth  a  tabulat- 
ed statement  of  the  individual  subscriptions 
spread  in  extenso  on  the  record  made  and 
kept  of  the  proceedings  of  the  meeting. 

The  subscriptions  of  the  lands  for  stock 
being  in  writing,  signed  by  the  parties,  and 
accepted  on  the  minute  books  by  the  stock- 
holders and  board  of  directors  of  the  com- 
pany, it  commenced  its  operations,  and  aU 
of  the  defendants  to  this  suit,  J.  S.  and  A.  P. 
Gillespie  and  Henry  Bowen,  appellees  here, 
were  directors  of  tJie  company  from  its  or- 
ganization until  in  the  year  1909,  and  for 
several  years  one  of  them  was  its  president 
It  appears,  however,  that  the  subscription 
proposals  and  the  resolutions  accepting  them, 
adopted  by  the  directors  and  by  the  stock- 
holders, provided  that  ''the  said  lands  should 
be  surveyed,  If  required  by  either  party  here- 
to or  the  persons  from  whom  said  lands  were 
purchased,  and  when  surveyed  the  lands  to 
be  paid  for,  according  to  said  survey,  in 
stock  at  par  to  be  issued  by  the  said  com- 
pany, at  the  price  per  acre  as  herein  set 
forth";  that  the  "Ben  Johnson  tract"  sub- 
scribed by  appellees  was  supposed  to  con- 
tain and  had  been  theretofore  treated  as  a 
1,500-tract,  but  Peter  Poston,  from  whom  ap- 
pellees purchased,  and  shortly  before  the  sub- 
scription of  the  land  to  the  stock  of  the  ap- 
pellant company,  had  caused  a  survey  to  be 
made  of  it,  which  showed  1,980  acres;  that 
appellees,  after  the  subscription,  had  a  re- 
survey  made  by  one  P.  H.  Williams,  who 
either  fraudulently  because  of  intei'est  in 
lands  adjacent,  or  from  mistake,  reported 
only  1,572  acres  and  92  poles  in  the  tract, 
by  which  survey  Poston  described  the  land 
in  a  second  deed  to  J.  S.  Gillespie,  dated 
November  25,  1887;  and  appellees,  by  deed 
dated  December  20,  1888,  but  not  delivered 
until  November  19,  1891,  conveyed  the  land 
to  the  appellant  by  the  same  description  as 
that  given  in  Poston's  deed.  It  further  ap- 
pears that  the  land  was  the  northeast  comer 
of  a  10,000-acre  patent,  owned  by  George 
Warder  and  others,  the  eastern  and  northern 
lines  of  the  tract  being  parts  of  the  corres- 
ponding lines  of  the  patent,  their  courses  be- 
ing N.  23**  W.  and  S.  67*  W.;  that  the  drafts- 
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man  of  the  deed  under  which  Poston  claimed, 
dated  January  12,  1859,  made  one  line  of  the 
course  of  the  eastern  boundary  and  the  dis- 
tance of  the  northern  boundary,  writing  It 
N.  23"  W.  270  poles  to  two  spruce  pines  on 
Harry's  Branch,  and  omitted  the  northern, 
or  back  line  altogether,  when  the  calls 
should  have  been  N.  23**  W.  252  poles,  and  S. 
67"  W.  670  poles,  which  error  made  the  deed 
inclose  nothing,  as  appears  from  exhibits  filed 
with  the  deposition  of  S.  D.  May  in  this 
cause. 

Both  parties  to  this  controversy  agree  that 
Poston  acquired  all  of  the  land  to  both  of 
said  boundaries  of  the  patent,  and  by  his 
first  deed  of  March  14,  1887,  he  conveyed  all 
to  J.  S.  Gillespie  for  himself  and  his  asso> 
elates,  A.  P.  Gillespie  and  Henry  Bowen,  and 
at  the  same  time  he  and  J.  S.  Gillespie  en- 
tered into  a  contract  to  the  efTect  that  if  on 
a  resurvey  there  was  more  land  than  1,S00 
acres,  Gillespie  would  pay  for  the  excess  at 
$1  per  acre,  and  Poston  would  convey  the 
land  to  him. 

It  was,  as  we  have  seen,  by  the  Williams 
survey  that  Poston  made  his  second  deed, 
dated  November  25,  1887,  to  J.  8.  Gillespie, 
conveying  the  Ben  Johnson  tract  as  contain- 
ing 1,572  acres,  and  when  appellant  took  its 
deed  from  appellees,  dated  December,  1888, 
the  land  was  described  as  appeared  in  the 
Williams  survey;  but  appellant  knew  nothing 
at  that  time  nor  for  many  years  after,  of  the 
errors  committed  by  Surveyor  Williams,  by 
which  a  triangular  parcel  of  land  was  cut 
out  of  the  Ben  Johnson  tract,  containing  450.- 
79  acres,  which  is  the  land  here  in  dispute. 
Nor  did  appellant  know  when  it  took  the 
conveyance  of  the  Ben  Johnson  tract  from 
appellees  as  containing  only  1,572  acres,  nor 
for  many  years  thereafter,  of  the  agreement 
between  Poston  and  J.  S.  Gillespie,  entered 
into  the  same  date  of  the  first  deed  made  by 
Poston  to  Gillespie  conveying  the  Ben  John- 
son tract  as  containing  1,500  acres. 

It  further  clearly  appears  that  appellees 
intended  to  subscribe  the  entire  Ben  Johnson 
tract  for  stock  of  the  appellant  company; 
that  they  intended  to  convey  to  the  company 
the  entire  tract,  and  thought  they  had  done 
so  until  one  S.  M.  Graham,  who  had  survey- 
ed the  Warder  tract  and  other  lands  in  that 
vicinity,  showed  them  by  a  diagram  and  eX' 
planations  that  a  part  of  said  tract  had  been 
omitted  from  the  Williams  survey. 

In  the  year  1905  for  the  first  time,  as  it 
would  seem  clear,  appellant  had  its  suspicion 
aroused  that  the  deed  made  to  it  by  appel- 
lees December  20,  1888,  did  not  convey  all  of 
the  Ben  Johnson  land ;  such  suspicion  being 
aroused  by  information  that  Surveyor  P.  H. 
Williams  and  his  associates  were  claiming 
land  next  to  the  Warder  back  line  which  the 
appellant  company  supposed  was  covered  by 
its  deed  from  appellees.  Acting  on  this  in- 
formation, the  board  of  directors  of  the  com- 
pany, at  a  meeting  held  June  8,  1905,  ap- 


pointed S.  D.  May  and  J.  S.  Gillespie  (one  of 
appellees)  to  have  the  land  surveyed.  May 
obtained  all  needed  title  papers  prior  in  date 
to  the  deed  to  appellant,  and  after  some  ex- 
amination of  them  discovered  the  omission  of 
a  part  of  the  land  intended  to  be  conveyed, 
and  at  once  disclosed  his  information  to  one 
of  the  appellees,  who,  instead  of  telling  May 
that  they  had  learned  the  facts  from  Sur- 
veyor Graham  and  were  trying  to  get  a  deed 
from  Poston,  only  replied  with  a  promise  to 
"look  into  the  matter." 

It  further  appears  that  at  that  time  appel- 
lees had  already  begun  efforts  to  obtain  an- 
other deed  .from  Poston  for  the  omitted 
lands,  claiming  that  he  was  bound  to  make 
such  a  conveyance  by  his  contract  of  March 
14, 1887;  but  these  facts  were  never  divulged 
to  any  one  connected  with  the  appellant  com- 
pany until  J.  S.  Gillespie  testified  in  this 
cause,  and  the  deed  from  Poston  to  J.  S.  Gil- 
lespie dated  April  1,  1908,  conveying  to  the 
latter  the  disputed  land  by  metes  and  bounds, 
for  the  consideration  expressed  in  the  con- 
tract of  March  14,  1887,  was  not  filed  for 
record  till  April  19, 1909.  The  appellees  had, 
however  in  the  meantime  and  in  the  early 
part  of  1908,  claiming  under  their  first  deed, 
placed  a  tenant-on  the  disputed  land  and  had 
the  timber  thereon  counted,  which  facts  came 
to  the  knowledge  of  appellant  in  the  spring 
of  1908,  whereupon  it  proceeded  to  have  its 
right  to  the  land  investigated  and  reported  on 
by  its  attorney. 

Upon  consideration  of  the  attorney's  report 
by  the  stockholders  and  board  of  directors  at 
meetings  held  June  7,  1909,  a  committee  was 
appointed  to  confer  with  appellees  and  pro- 
cure a  conveyance  of  the  title  to  the  disput- 
ed land,  which  committee  was  authorized  to 
settle  with  appellees  by  paying  stock  of  the 
company  at  $2.50  per  acre  of  the  disputed 
land  and  such  sums  as  would  have  been  paid 
as  dividends  on  the  stock  had  it  been  is- 
sued at  the  organization  of  the  company, 
with  interest  on  such  dividends.  This  prop- 
osition was  submitted  to  and  rejected  by  ap- 
pellees. Whereupon,  the  bill  in  this  cause 
was  filed  July  31, 1909,  and  the  said  stock  of- 
fered to  appellees  tendered  with  the  bill ;  the 
object  of  the  bill  being  to  secure  a  convey- 
ance from  appellees  of  the  450.79  acres  of 
land,  part  of  the  Ben  Johnson  tract,  which 
at  the  time  of  the  contract  between  appel- 
lant and  appellees  sought  to  be  enforced  was 
supposed  to  contain  1,980  acres,  but  which  by 
subsequent  survey  was  found  to  contain  2,- 
023.365  acres,  and  which  appellees  sold  and 
attempted  to  convey  to  appellajit,  though  in 
fact  they  conveyed  but  1,572  acres. 

The  bill  sets  out  at  length  the  facts  stat- 
ed above,  and  the  further  facts  that  the  au- 
thorized capital  of  the  complaining  company 
was  $2,000,000,  its  actual  capital  $194,233.63, 
but  that  the  board  of  directors  at  a  meeting 
of  which  appellees  were  three  of  five  pres- 
ent on  the  8th  day  of  June,  1905,  began  pro- 
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ceedlngs  which  resulted  In  amending  fhe 
charter  so  as  to  reduce  the  authorized  capi- 
tal to  the  amount  of  the  outstanding  capital 
stock;  and  that,  in  order  to  tender  to  SL\y- 
pellees  the  stock  owing  for  the  omitted  450.- 
79  acres  of  land,  the  company  had  purchased 
of  S.  D.  May  the  necessary  shares. 

The  bill  does  not  charge  specifically  inten- 
tional fraud  on  the  part  of  appellees,  but  re- 
liance for  the  relief  it  asks  is  upon  the 
ground  of  mutual  mistake  as  to  the  number 
of  acres  ia  the  Ben  Johnson  or  Poston  tract 
of  land  and  the  true  boundaries  thereof. 

Appellees  tiled  a  demurrer  (which  is  not 
insisted  on)  and  an  answer  to  t)ie  bill.  The 
answer  takes  issue  with  a  number  of  the 
statements  of  fact  contained  in  the  bill,  de- 
nies concealment  of  facts  which  appellant  was 
entitled  to  know,  and  sets  out  the  following 
as  facts  Justifying  them  in  refusing  to  cor- 
rect the  mutual  mistake  charged  in  the  bill, 
to  wit  : 

"The  transaction  as  to  the  Ben  Johnson 
tract  was  closed  in  good  faith  by  the  parties 
in  the  year  1891,  but  under  what  now  ap- 
pears to  have  been  a  mutual  mistake,  and 
the  parties  then  stood  and  have  since  re- 
mained in  statu  quo;  that  is,  the  defendants 
had  conveyed  the  1,572  acres  and  received 
stock  for  that  amount  of  land,  and  the  com- 
pany has  never  paid  any  part  of  the  consid- 
eration for  the  omitted  land. 

'"The  business  of  the  plaintiff  has  been  the 
nolding,  selling,  and  disposing  of  the  23,488 
acres  of  land  conveyed  to  the  company  by  the 
promoters  for  the  original  stock.  In  the  pe- 
riod between,  the  stock  subscription  agree- 
ment and  the  discovery  of  the  omitted  land, 
the  plaintiff  had  sold,  conveyed,  and  disposed 
of  its  lands  and  timber  to  the  extent  of  over 
20,000  acres,  and  had  reduced  its  holdings  to 
about  8,500  acres.  The  original  holdings 
were  valued  at  $202,000,  for  which  that 
amount  of  the  original  stock  of  the  company 
was  to  be  issued  at  par  on  the  fair  valuation 
of  the  lands  in  1887 ;  the  Ben  Johnson  tract 
being  valued  at  $2.50  per  acre  at  that  time. 
When  the  mistake  was  discovered  and  suit 
brought,  the  holdings  of  the  company  were 
about  3,500  acres,  worth  not  over  $110,000, 
and  the  outstanding  capital  stock  amounted 
to  $194,233.63,  making  the  value  of  the  stock 
tendered  about  55  cents  on  the  dollar.  The 
omitted  land  Is  now  worth  about  $40  per  acre. 
The  plaintiff  has  disbursed,  out  of  the  pro- 
ceeds from  sales  of  its  lands  and  timber,  over 
$275,000  in  dividends  upon  the  original  stock 
subscribed  for  and  Issued  to  the  promoters. 
This  original  stock  has  already  received  142 
per  cent,  and  will  receive  in  all,  when  the 
balance  of  the  holdings  are  disposed  of 
enough  to  make  about  $2  for  one  of  the  par 
value  of  the  stock.  The  1909  stock  tendered 
with  the  bill  cannot  pay  over  50  or  60  cents 
on  the  dollar.  The  potential  and  actual  val- 
ue of  the  stock  subscribed  for  by  the  defend- 


ants has  greatly  depreciated.  The  land  ha* 
increased  in  value  16  to  1. 

*'When  the  mistake  was  discovered  and  the 
company  claimed  the  land,  it  had  issued  and 
had  outstanding  the  fuU  amount  of  its  stock 
which  under  the  law  it  was  authorized  to  is- 
sue. By  its  charter,  its  maximum  capital 
was  fixed  at  $2,000,000,  but  in  1005,  desiring 
to  avoid  taxation  on  that  amount,  it  had  its 
charter  amended  and  its  maximum  capital 
reduced  and  fixed  at  the  exact  amount  of  its 
outstanding  capital  stock  on  that  date,  which 
was  $104,233.63.  For  this  reason,  when  the 
company  decided  to  sue  for  the  land,  it  was 
not  in  a  position  to  issue  any  stock  and  had 
no  power  to  do  ^.  The  company's  attorneys 
and  officers,  knowing  and  recognizing  this, 
devised  a  plan  to  obviate  the  difficulty,  and 
to  enable,  as  they  conceived,  the  plaintiff  to 
issue  and  tender  stock.  The  plan  was  for 
8.  D.  May  to  turn  over  to  the  comxNiny  15 
shares  of  his  stock,  the  company  agreeing  to 
pay  him  any  and  all  dividends  which  might 
thereafter  accrue  on  that  amount  of  capital 
stock;  and  the  company,  having  canceled  this 
stock  turned  over  by  Mr.  May,  undertook  to 
issue  and  tender  stock  to  the  d^endants." 

Upon  the  hearing  of  the  cause  on  the  bill 
and  answer  and  exhibits  filed  therewith  and 
depositions  taken  on  behalf  of  the  respective 
parties,  the  circuit  court  denied  the  relief 
asked  in  the  bill  and  dismissed  the  cause. 

Were  it  cliarged  and  proven  that  appellees 
by  intentional  fraud  prevented  appellant 
from  obtaining  title  to  the  whole  of  the  Ben 
Johnson  tract  of  land  under  its  subscription 
by  appellees  to  the  capital  stock  of  the  com- 
pany, and  while  the  company's  condition  was 
such  that  it  could  perform  its  part  of  the  con- 
tract, the  case  would  be  very  different  from 
that  made  by  the  record,  viz.,  that  the  failure 
of  appellant  to  obtain  title  to  the  whole  of 
the  land  grew  out  of  a  mutual  mistake  not 
discovered  by  either  party  until  conditions 
had  so  changed  as  to  make  it  questionable,  at 
least,  whether  or  not  a  court  of  equity  should 
undertake  to  correct  the  mistake.  The  facts 
set  up  in  appellees'  answer  as  to  the  changed 
conditions  of  the  appellant  quoted  above  are 
not  seriously  controverted. 

II]  Whether  the  bill  of  appellant  be  treat- 
ed as  a  bill  for  the  specific  enforcement  of  the 
contract  of  subscription  by  the  appellees  of 
t)ie  Ben  Johnson  land  to  the  capital  stock  of 
the  company,  or  as  a  bill  seeking  the  refor- 
mation of  the  contract,  on  the  ground  of  mu- 
tual mistake,  the  crucial  question  for  deter- 
mination is  whether  or  not,  under  the  facta 
and  circumstances  proven  and  going  to  show 
the  condition  of  the  contracting  parties  with 
respect  to  their  ability  to  perform  the  con- 
tract according  to  its  Intent  and  purpose,  or 
to  correct  the  mutual  mistake  of  which  the 
appellant  complains,  it  is  in  a  condition  to 
perform  the  contract  on  its  part  In  other 
words,  can  the  contract  be  specifically  en- 
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forced  or  reformed  so  as  to  correct  the  mu- 
tual mistake  and  thereby  place  the  respec- 
tive parties  in  the  position  they  agreed  to  oc- 
cupy by  their  contract  with  respect  to  the 
Ben  Johnson  tract  of  land? 

[2]  We  do  not  think  that  laches,  on  the 
part  of  appellant,  can,  under  the  circumstanc- 
es, disentitle  it  to  the  relief  sought,  and,  if 
this  relief  has  to  be  denied,  it  must  be  upon 
the  ground  that  the  appellant  has  not  offered 
and  is  unable  to  offer  to  perform  the  contract 
so  that  appellees  can  receive  substantially 
what  they  contracted  for.  Certainly,  a  court 
of  equity  could  not  rightly  compel  appellees 
to  convey  the  omitted  land  to  appellant  un- 
less the  latter  was  in  a  position  to  substan- 
tially  comply  with  the  terms  of  the  contract 
with  respect  to  the  consideration  for  the  con* 
veyance  to  which  the  former  would  be  en- 
titled. 

The  changed  condition  of  appellant,  with 
respect  to  its  ability  to  carry  out  this  con- 
tract, cannot  be,  under  the  facts  and  circum- 
stances already  stated,  imputed  to  the  ap- 
pellees any  more  than  to  appellant,  acting 
as  a  corporate  body.  All  of  the  parties, 
doubtless,  acted  in  the  matters  which  brought 
the  affairs  of  the  company  to  the  status  they 
occupied  when  this  suit  was  brought  in  good 
fkith,  for  up  to  certainly  1905,  and  over  17 
years  after  the  company  was  organized,  and 
after  its  authorized  capital  was  reduced  to  the 
amount  of  the  outstanding  or  actual  capital 
stocHc,  all  parties  concerned  were  ignorant  of 
the  fact  that  a  part  of  the  Ben  Johnson  land 
had  been  omitted  from  the  conveyance  by 
appellees,  delivered  to  and  accepted  by  the 
company  in  1891.  Had  the  sale  of  this  tract 
of  land  to  the  company  been  as  a  whole,  and 
not  by  the  acre  as  it  was,  and  the  company 
had  paid  the  whole  purchase  money,  then 
the  authorities  cited  for  appellant  in  the  ar- 
gument for  the  proposition  that  courts  of 
equity  have  Jurisdiction  to  and  in  a  great 
number  of  cases  have,  reformed  instruments 
on  the  ground  of  mistake,  would  apply  to 
this  case.  But  that  is  not  this  case.  Here 
the  appellant  has  not  performed  as  to  the 
omitted  land,  and,  by  reason  of  changed  con- 
ditions, for  which  appellees  are  not  censur- 
able, it  cannot  perform  and  pay  for  the  land 
according  to  the  original  spirit  and  Intent  of 
the  agreement 

In  no  view  that  we  have  been  able  to  take 
of  the  case  could  the  relief  sought  by  appel- 
lant be  granted  without  giving  the  company 
more  and  appellees  less  than  the  spirit  and 
intent  of  their  contract  would  justify.  Ap- 
pellant would  get  land  that  has  appreciated 
greatly  in  value  since  the  contract  was  en- 
tered into,  while  appellees  would  be  compel- 
led to  take  stock  therefor  that  has  material- 
ly decreased,  and  cannot,  by  reason  of  the 
changed  conditions  surrounding  the  situation 
of  the  appellant,  appreciably  increase  in 
Talue.    Such  a  result  would  not  be  Justified 


in  view  of  the  facts  already  stated;  but,  in 
an  effort  to  correct  what  was  a  mutual  in- 
nocent mistake  on  the  part  of  both  contract- 
ing parties,  a  hardship  would  be  imposed  on 
one  of  them. 

[3, 4]  Authority  is  abundant  for  the  propo- 
sition that  one  of  the  highest  prerogatives, 
and  one  of  the  favorite  subjects  of  equity 
Jurisprudence,  is  to  give  relief  against  the 
consequences  of  mistake  and  accident;  but 
not  only  must  the  evidence  be  sufficiently 
cogent  to  satisfy  the  mind  of  the  court  to 
Justify  reformation  of  a  contract  on  the 
ground  of  mutual  mistake,  but  the  relief  af- 
forded must  be  fair  and  Just  to  both  parties 
litigant — especially  so  in  the  absence  of  fraud 
or  other  inequitable  conduct  on  the  part  of 
the  party  against  whom  the  relief  is  sought 
We  have  been  cited  to  no  case,  and  none 
has  been  found  by  us,  where  a  court  of 
equity  has  decreed  the  relief  sought  in  this 
case  where  the  facts  were  substantially  as 
they  are  here. 

"Courts  of  equity  will  not  exercise  Juris- 
diction in  specific  performance  where  it 
would  impose  hardship  on  people  not  cen- 
surable in  conduct,  and  where  the  circum- 
stances and  conditions  of  things  have  been 
so  changed  as  to  work  loss  and  hardship  to 
them."  Dyer  v.  Duffy,  39  W.  Va.  169,  19  S. 
B.  G44,  24  L  R.  A.  339. 

[fi]  Where  specific  performance  Is  asked, 
as  well  as  where  reformation  of  an  instru- 
ment Is  sought  on  the  ground  of  mutual 
mistake,  and  where  the  element  of  hardship 
and  injustice  comes  into  the  case  through  a 
change  in  circumstances  not  contemplated  by 
the  parties  when  the  contract  was  entered 
into,  the  relief  will  not  be  granted.  Quick 
V.  Stuyvesant,  2  Paige  (N.  Y.)  84;  Fitzpat- 
rick  V.  Dorland,  27  Hun  (N.  Y.)  291;  Hale 
V.  Wilkinson,  62  Va.  90;  Gamett  v.  Macon, 
10  Va.  308.  Fed.  Cas.  No.  5,245.  This  rule 
is  fully  sustained  in  Newberry  v.  French,  98 
Va.  479,  36  S.  E).  519. 

In  the  case  of  Garnett  v.  Macon,  supra, 
the  opinion  by  Marshall,  0.  J.,  says:  "A 
court  of  equity  compels  the  specific  perform- 
ance of  contracts  because  it  is  the  intention 
of  the  parties  that  they  should  be  performed. 
But  the  person  who  demands  it  must  be  in  a 
capacity  to  do,  substanti|illy,  all  that  he  has 
promised,  before  he  can  entitle  himself  to 
the  aid  of  this  court" 

The  same  subject  is  dealt  with  at  page  617, 
36  Cyc,  and  a  number  of  cases  cited.  See, 
also.  Pom.  Eq.  (  1407;  Cox  et  al.  v.  Co:, 
67  Va.  309. 

''While,  therefore,  no  positive  rule  can  be 
laid  down  by  which  the  action  of  the  court 
can  be  determined  in  all  cases,  it  may  be 
stated,  as  a  general  rule,  that  specific  relief 
will  be  usually  granted  when  it  is  apparent 
from  a  view  of  all  the  circumstances  of  the 
particular  case  that  it  will  subserve  the  ends 
of  Justice;  and  that  it  will  be  withheld 
where,  from  a  like  view,  it  appears  that  it 
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will  produce  hardship  or  injustice  to  either 
of  the  parties."  Michle's  Dig.  vol.  12,  p.  570, 
and  cases  cited. 

Leaving  out  of  view  the  plan  by  which  ap- 
pellant obtained  the  requisite  stock  from  one 
of  its  stockholders  to  tender  to  appellees  in 
payment  for  the  omitted  Ben  Johnson  or 
Poston  land,  we  have  stated  enough  of  the 
facts  to  show  that  the  changed  conditions 
of  the  company  are  such  that  the  relief  ask- 
ed in  its  bill,  in  view  of  the  principles  of 
equity  to  which  we  have  adverted,  could  not 
be  decreed  without  imposing  an  imwarranted 
hardship  upon  appellees. 

[6]  We  are  further  of  opinion  that  the  au- 
thorities cited  for  appellant  for  the  proposi- 
tion that  appellees'  relations  to  the  company, 
were  of  a  fiduciary  character,  and  for  that 
reason  they  are  estopped  to  deny  the  right  of 
appellant  to  the  relief  it  seeks  against  them, 
have  no  controlling  influence  as  applied  to 
the  facts  of  this  case. 

The  decree  of  the  circuit  court  complained 
of  has  to  be  affirmed. 

Affirmed. 

On  Rehearing. 

HARRISON,  J.  This  cause  Is  before  us 
solely  for  the  purpose  of  having  further  ar- 
gument upon  the  question  whether  or  not 
the  appellees  can  now  be  placed  in  substan- 
tially the  same  position  they  would  have  oc^ 
cupied  if  there  had  not  been  a  mutual  mis- 
take, and  the  contract  had  been  fully  per- 
formed in  March,  1889. 

The  facts  of  the  case  are  fully  and  ac- 
curately stated  in  the  opinion  handed  down 
in  January  last,  and  need  not  be  repeated 
here.  The  conclusion  then  reached  was  that 
in  no  view  of  the  case  could  the  mutual  in- 
nocent mistake  of  the  parties  be  corrected 
and  appellants  granted  specific  performance 
of  the  contract  alleged  to  have  been  made 
in  1889,  without  imposing  an  unwarranted 
hardship  upon  the  appellees  by  giving,  as  a 
result  of  changed  conditions,  the  appellants 
more  and  the  appellees  less  than  the  spirit 
and  intent  of  their  contract  entitled  them  to. 

[7]  The  burden  is  upon  the  appellant  com- 
pany to  show  itself  entitled  to  a  decree  for 
the  specific  performance  of  the  contract  it 
seeks  to  enforce.  The  circuit  court  held 
that  it  had  not  sustained  this  burden,  and 
we  are  by  no  means  satisfied,  as  we  must  be, 
that  there  was  error  in  that  conclusion.  It 
is  now  more  than  20  years  since  the  inno- 
cent mutual  mistake  sought  to  be  corrected 
was  made.  Many  material  changes  have  in 
the  meantime  taken  place  in  the  situation 
of  the  parties  and  in  the  subject-matter  of 
the  contract,  so  that  the  original  intention 
of  the  parties  cannot,  at  this  late  day,  be 
enforced  without  grave  danger  of  doing  great 
injustice  to  the  appellees. 

We  have  carefully  considered  the  argu- 
ments submitted  upon  the  petition  to  rehear, 
and  are  of  opinion  that  the  appellees  cannot 


now  be  placed  in  substantially  the  same  po- 
sition they  would  have  occupied  if  there  had 
not  been  an  innocent  mutual  mistake,  and 
the  contract  had  been  Tully  performed  in 
March,  1889;  and  therefore  the  decree  pro- 
nounced by  this  court  on  the  18th  of  Janu- 
ary, 1912,  must,  for  the  reasons  then  given, 
be  adhered  to. 
Affirmed. 


014  Va.  70) 


KILGORE  ▼.  BARR. 


(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

9,  1912.) 

Bankruptcy  (|  228*)— Pbefebences— Jubw- 
DicTioN  BY  Consent. 

The  banlcruptcy  court  had  jurisdiction  by 
consent,  so  that  its  determination  was  conda- 
sive,  where  at  a  meeting  before  the  referee  in 
bankruptcy  of  the  creditors  of  D.,  the  qu«8tion 
of  whether  C.'s  note  to  D.  passed  to  R.  by  D.*8 
assignment,  was  raised,  and  to  such  proceed- 
ing C.  and  R.  were  made  parties  on  their  own 
motion,  and  after  a  hearing,  the  referee  held 
it  was  a  voidable  preference,  and  did  not  pass, 
and  C.  and  R.  appealed  to  the  district  court  on 
the  merits  only. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  i  387;    Dec.  Dig.  §  228.*1 

Error  to  Circuit  Court,  Wise  County. 

Action  by  E.  L«.  Barr,  trustee  in  bankrupt- 
cy, against  Charles  T.  Kilgore.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

E.  M.  &  E.  H.  Fulton,  for  plaintiff  in  er- 
ror.   Vicars  &  Peery,  for  defendant  in  error. 

WHITTLE,  J.  This  writ  of  error  was 
awarded  to  a  Judgment  in  behalf  of  E.  L. 
Barr,  trustee  in  bankruptcy  of  D.  A.  Ramey. 
bankrupt,  against  Charles  T.  Kilgore,  on  his 
note  to  Ramey  for  $373.21.  The  note  was 
assigned  by  the  payee  to  R.  Li  Kilgore  for 
the  benefit  of  the  Wise  County  Bank,  and 
two  days  after  the  assignment  Ramey  filed 
his  petition  in  bankruptcy. 

At  a  meeting  of  creditors  before  the  ref- 
eree for  the  purpose  of  examining  the  bank- 
rupt, the  question  was  raised  as  to  whether 
or  not  Charles  T.  Kilgore*s  note  passed  by 
the  assignment  to  R.  L.  Kilgore,  or  constitut- 
ed an  asset  of  the  bankrupt's  estate.  To 
that  proceeding  the  Kllgores  were  made  par- 
ties on  their  own  motion.  They  were  repre- 
sented by  counsel,  and,  along  with  other  wit- 
nesses, were  fully  examined  in  support  of 
their  contention.  They  undertook  to  sustain 
the  validity  of  the  assignment  by  proving  an 
alleged  parol  agreement  between  themselves 
and  Ramey,  made  more  than  four  months  be- 
fore the  filing  of  his  petition  in  bankruptcy, 
by  which  a  store  account  due  by  Charles  T. 
Kilgore  to  Ramey  was  to  be  applied  as  a 
credit  on  a  note  to  the  Wise  County  Bank 
made  by  Ramey  as  principal  and  indorsed  by 
the  Kllgores,  and  that  in  pursuance  of  that 
agreement  and  for  the  purpose  ot  carrying 
it  into  effect  the  note  in  controversy   was 
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made  by  Charles  T.  Kilgore,  and  assigned  by 
Ramey  to  R.  L.  Kilgore,  to  be  collected  by 
lilm  and  applied  in  part  payment  of  the  bank 
debt. 

The  referee,  on  consideration  of  the  con- 
troversy upon  the  merits,  overruled  the  pre- 
tension of  the  Kilgores,  and  held  that  the 
assignment  was  a  voidable  preference,  and 
that  the  note  did  not  pass  thereby,  but  be- 
longed to  the  bankrupt's  estate.  It  was  ac- 
cordingly surrendered  by  the  assignee  to  the 
trustee  in  bankruptcy,  who  was  directed  to 
•collect  it  as  an  asset  of  the  estate.  There- 
upon Charles  T.  Kilgore  and  R.  L.  Kilgore 
filed  an  exception  in  writing  to  the  ruling 
of  the  referee,  and  presented  a  petition  to 
the  District  Court  to  review  and  reverse  his 
order;  but  the  finding  of  the  referee  was 
approved  and  confirmed. 

The  sole  question  for  our  consideration  is 
whether  the  bankruptcy  court  had  jurisdic- 
tion to  determine  the  issue  thus  voluntarily 
submitted  to  it  for  adjudication.  If  it  had, 
it  is  clear  that  its  judgment  was  a  complete 
•determination  of  the  matter  in  controversy, 
establishing  the  title  of  the  trustee  to  the 
note  and  the  liability  of  the  maker  thereon. 

In  discussing  the  subject  of  jurisdiction  of 
referees  in  bankruptcy,  Professor  Staples,  in 
his  excellent  work,  "A  Suit  in  Bankruptcy," 
observes  (page  102) :  "In  general,  referees  are 
Judicial  officers,  and  their  orders,  made  in 
the  course  of  bankruptcy,  including  adjudl- 
<!ations  upon  allowance  and  rejection  of 
•claims  of  creditors,  are  entitled  in  all  courts, 
state  and  federal,  to  the  respect  and  credit 
-due  to  officers  who  act  judicially.  Clenden- 
Ing  V.  Red  River  Bank,  11  Am.  Bankr.  Rep. 
245  [12  N.  D.  51,  94  N.  W.  901].  Except 
when  otherwise  provided  in  the  statute,  the 
word  *court'  may  include  'referee,*  and,  sub- 
ject to  such  limitation,  the  jurisdiction  of 
the  referee  is  commensurate  with  that  of  the 
court  by  which  he  is  appointed.  In  re  Hud- 
dleston,  1  Am.  Bankr.  Rep.  572. 

Id.  pp.  103,  104 :  "The  power  of  the  bank- 
ruptcy courts  to  take  possession  of  or  release 
the  bankrupt's  property  has  already  been 
considered.  (Pages  93.  97.)  That  power  may 
be  exercised  by  the  referee  before  adjudica- 
tion in  only  one  case,  and  that  is  on  'the  is- 
suance by  the  clerk  of  a  certificate  showing 
the  absence  of  a  judge  from  the  judicial  dis- 
trict, or  his  sickness  or  inability  to  act  Act 
1808,  i  38,  subd.  3.  In  re  Florcken  (D.  C.) 
107  Fed.  241,  5  Am.  Bankr.  Rep.  802.  After 
adjudication  he  can  act  with  reference  to  said 
property  under  the  provisions  of  section  38, 
fiubd.  4.  ♦  ♦  ♦  With  the  exceptions  of 
questions  arising  out  of  applications  of  bank- 
rupts for  compositions  or  discharges.  It  is  be- 
lieved that  the  court  has  no  power  over  the 
bankruptcy  proceedings  that  it  may  not,  by 
reference,  delegate  to  the  referee,  and  his 
power  would  seem  to  be  limited  only  by  the 
terms  of  the  reference.  ♦  •  ♦  Generally 
the   District   Courts   have  formulated   and 


adopted  a  rule  by  which  the  referees  are  em- 
powered *to  do  all  acts  and  take  all  proceed- 
ings, make  all  orders  and  decrees,  and  per- 
form all  duties,'  without  specific  delegation, 
which  the  courts  are  authorized  to  delegate 
by  the  act  or  the  rules  of  the  Supreme  Court 
to  empower  the  referees  to  perform." 

Page  105 :  "The  orders  of  the  referee  upon 
all  questions  are  subject  to  review  by  the 
court*'    Section  38. 

L«t  It  be  conceded  as  a  general  proposi- 
tion that  where  the  judgment  of  a  court  of 
limited  powers  is  relied  on,  its  jurisdiction 
must  be  shown.  Nevertheless,  we  do  not 
admit  the  pertinency  of  that  principle  to 
courts  of  bankruptcy,  which  are  not  courts 
of  limited,  but  of  general,  jurisdiction  In  re- 
spect to  matters  in  bankruptcy.  But  wheth- 
er the  mere  failure  of  the  record  to  show 
the  clerk's  certificate,  or  an  order  of  refer- 
ence, general  or  special,  to  a  referee  in  bank- 
ruptcy, in  relation  to  a  subject  over  which 
he  has  jurisdiction,  renders  his  judgments 
amenable  to  collateral  attack,  need  not  be 
here  determined.  The  circumstance  that  the 
plaintiff  in  error  raised  no  objection  to  the 
jurisdiction  of  the  referee,  but  invoked  and 
submitted  himself  to  that  jurisdiction,  and 
afterwards  sought  to  review  and  reverse 
the  decision  on  the  merits  on  appeal,  might 
perhaps  be  regarded  a  tacit  admission  that 
the  matter  was  properly  pending  before  that 
officer  for  adjudication.  But  it  is  not  neces- 
sary in  this  Instance  to  resort  to  Inference 
merely  on  that  subject  In  the  petition  for 
appeal  from  the  order  of  the  referee  to  the 
district  court  it  was  expressly  conceded  that 
the  controversy  arose  in  a  proceeding  in 
bankruptcy  pending  before  D.  F.  Bailey, 
E^sq.,  the  referee  in  charge  thereof,  at  a 
meeting  of  creditors  and  examination  of 
the  bankrupt  and  other  witnesses.  And  the 
error  assigned  was,  not  that  the  niiatter  had 
not  been  referred  to  the  referee,  or  that  he 
had  no  jurisdiction  of  the  controversy,  but 
that  his  ruling  thereon  upon  the  merits,  or 
the  law  and  the  evidence,  was  erroneous, 
f6r  which  error  (to  which  exception  was 
specifically  taken)  the  court  was  asked  to  re- 
view and  modify  the  order  of  the  referee, 
but  not  to  dismiss  the  proceeding  for  want 
of  jurisdiction.  A  similar  admission  was 
made  In  open  court  at  the  trial  in  the  cir- 
cuit court  These  admissions  are  inconsist- 
ent with  the  contention,  now  made  for  the 
first  time  in  this  court  that  the  matter  out 
of  which  the  controversy  arose  does  not  ap- 
pear to  have  been  referred  to  the  referee.  If 
any  such  question  had  been  suggested  in 
the  trial  court  proof  of  the  authority  of 
the  referee  to  act  in  the  premises  would  no 
doubt  have  been  promptly  supplied. 

The  case  of  In  re  Steuer  (D.  C.)  104  Fed. 
976,  is  strongly  in  point  in  support  of  the 
referee's  jurisdiction.  In  that  case  it  is 
said:  "Evidence  was  taken  and  one  or  more 
hearings  were  had  before  the  referee,   at 
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which  counsel  for  the  respondents  argued 
their  case  without  making  any  question  of 
the  referee's  jurisdiction.  On  January  12, 
1900,  the  referee  rendered  a  decree  declaring 
that  the  transfer  of  the  brick  was  a  void- 
able preference,  *and  that  the  trustees  re- 
cover said  property  •  •  •  as  a  part  of 
said  estate.'"  Upon  appeal  the  court  held 
the  acts  of  the  defendant  amounted  to  con- 
sent to  the  Jurisdiction  in  contemplation  of 
section  23b  of  the  Bankruptcy  Act  of  1898 
(Act  July  1,  1898,  a  641,  30  Stat  552  [U.  S. 
Ck)mp.  St  1901,  p.  8431]),  and  affirmed  the 
order  of  the  referee. 

So,  also,  in  Re  CJonnolly  (D.  O.)  100  Fed. 
620,  it  was  held  that  the  conduct  of  the  par- 
ties  amounted  to  consent  to  the  Jurisdiction; 
that  though,  as  a  general  rule,  consent  can- 
not give  Jurisdiction,  that  principle  has  no 
application  to  cases  arising  under  section  23b, 
which  plainly  implies  that  Jurisdiction  of  a 
certain  class  of  controversies  may  be  given 
by  consent  Otherwise,  it  is  said,  the  statute 
would  have  no  effect  1  Remington  on  Bank- 
ruptcy, (  1696;  J.  B.  McFarlan  Carriage  Co. 
V.  Solanas,  106  Fed.  145,  45  C.  C.  A.  253,  5 
Am.  Bankr.  R^.  442;   5  Cyc.  253. 

There  can  be  no  doubt  that,  if  the  decision 
of  the  referee,  affirmed  by  the  District  Court, 
in  the  instant  case,  had  been  in  favor  of  the 
plaintiff  in  error,  it  would  have  been  con- 
clusive upon  the  rights  of  the  trustee.  And, 
the  plaintiff  in  error  having  elected  to  take 
chances,  in  a  forum  of  his  own  selection 
with  general  Jurisdiction  of  the  subject,  and 
lost,  he  cannot  now  be  heard  to  complain, 
but  must  abide  the  result 

The  Judgment  of  the  circuit  court  is  with- 
out error,  and  must  be  affirmed. 

Affirmed* 


(114  Va.  M) 


MUSE  et  al.  v.  GISH. 


(Supreme  Court  of  Appeals  of  Virginia.    Sept 

9,  1912.) 

Easements  (§  18*)— Ways  op  NECEssmr. 

A  private  roadway  having  been  establish- 
ed by  testator  dartog  his  ownership  of  an  en- 
tire tract  of  land,  it  will,  if  reasonably  conven- 
ient and  necessary,  be  continued  for  the  use 
and  benefit  of  his  devisees  and  those  claiming 
under  them  upon  a  division  of  the  tract  under 
the  will. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  a  50-55;  Dec.  Dig.  i  18.*] 

Appeal  from  Circuit  Court  Roanoke  County. 

Bill  by  Sidney  M.  Muse  and  others  against 
O.  G.  Glsh.  Decree  dissolving  a  preliminary 
injunction  and  dismissing  the  bill,  and  plain- 
tiffs appeal.    Reversed. 

Klme  &  Fox,  for  appellants.  W.  W.  Bal- 
lard, J.  E.  Glsh,  and  Jackson  &  Henson,  for 
appellee. 

WHITTLE,  J.  This  is  an  appeal  from  a 
decree  dissolving  a   preliminary   injunction 


and  dismissing  the  bill  in  a  suit  brought  by 
the  appellants  to  enjoin  the  appellee  from 
obstructing  the  plaintiffs  in  the  use  and  en- 
joyment of  a  private  roadway  affording  them 
means  of  outlet  from  their  respective  prop- 
erties, which  are  entirely  surrounded  by  the 
lands  of  private  parties,  through  lot  No.  1« 
the  land  of  the  defendant  to  the  "Vinton 
public  road." 

The  obstructions  complained  of  were  oc- 
casioned by  the  defendant  plowing  up  a  por- 
tion of  the  private  roadway  and  locking  the 
gates  opening  into  the  same  and  into  the 
public  highway.  The  property  affected  con- 
sisted originally  of  405  acres  of  land,  situated 
in  Roanoke  county,  near  Vinton,  and  belong- 
ed to  John  B.  McClung,  who  died  testate  in 
the  year  1901.  Shortly  after  the  death  of 
testator  the  land  was  partitioned  amongst 
his  devisees.  Lot  No.  1,  containing  67  acres, 
was  allotted  to  his  granddaughter,  a  Mrs. 
Jones,  and  was  afterwards  purchased  by  tlie 
appellee,  G.  G.  Glsh. 

For  many  years  during  the  lifetime  of 
John  B.  McClung  there  was  a  private  road- 
way, known  as  the  "old  road,**  leading  from 
the  mansion  house  to  the  "Vinton  public 
road"  at  the  present  outlet  The  route  of 
the  old  road  was  from  the  mansion  honse^ 
passing  a  white  oak  at  station  16  (on  a  map 
filed  with  the  record)  to  Berkeley's  comer, 
thence  in  part  over  and  along  Berkeley's 
line  to  station  15,  and  thence  off  through 
what  is  now  lot  No.  1,  by  station  B,  to  station 
A,  on  the  public  highway.  Several  years 
prior  to  McClung's  death  a  dispute  arose  be- 
tween himself  and  Berkeley  touching  the 
correct  location  of  the  dividing  line  between 
them  from  station  16  to  station  15,  the  latter 
claiming  to  the  center  of  the  road.  The  line 
was  eventually  surveyed,  and  Berkeley  erect- 
ed a  line  fence  in  the  middle  of  the  roadway 
from  16  to  15.  Thereupon  McClung  discon- 
tinued the  old  road  between  those  points,  and 
from  16  to  B,  and  established  what  is  now 
known  as  the  "new  road,"  a  straight  road 
from  16  to  B,  thus  providing  a  continuous 
road  over  his  own  land  from  the  mansion 
house  to  the  public  road  at  station  A.  The 
portion  of  the  old  road  from  16  by  15  to  B, 
on  McClung's  side,  was  wholly  discontinued 
and  plowed  up,  and  since  that  time  has  been 
under  cultivation  as  other  parts  of  the  farm. 

We  have  not  undertaken  to  discuss  the  evi- 
dence in  detail,  but  merely  to  give  our  con- 
clusions therefrom.  The  foregoing  summary 
is  sustained  by  the  preponderance  of  the  tes- 
timony, and  is  an  accurate  presentation  of 
the  situation  at  the  death  of  McClung,  at 
the  time  the  commissioners  partitioned  the 
land  amongst  his  devisees,  and  at  the  date 
of  appellee's  purchase  of  lot  No.  1. 

When  appellee  bought  lot  No.  1,  the  new 
road  had  been  established  for  several  yearSi 
and  was  apparent  and  necessary,  and  in  con- 
tinuous and  uninterrupted  use  by  the  ap- 
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pellanta  Moreover,  tbe  defenses  relied  on 
by  the  appellee  show  that  he  purchased  lot 
No.  1  with  actual  knowledge  of  the  existence 
of  the  new  road.  Thus,  he  proved  by  T.  B. 
Jones,  the  husband  of  his  vendor,  that  Mc- 
Clung  discussed  with  him  a  purpose  on  his 
part  to  discontinue  the  new  road  and  to  open 
in  place  of  it  another  road  along  the  route 
of  the  old  road.  But,  however  that  may  have 
been,  McGlung  did  no  act  in  furtherance  of 
such  intention,  but  continued  to  use  the  new 
road  as  long  as  he  lived. 

Gish  also  attempted  to  prove  by  Jones  a 
parol  agreement  between  them,  which  he 
says  was  acquiesced  in  by  "the  heirs,*'  to 
change  the  location  of  the  new  road  to  its 
original  position.  Yet,  If  any  such  agreement 
was  made,  it  was  inchoate,  and  was  never 
attempted  to  be  consummated. 

The  remaining  ground  of  defense  involves 
the  contention  that  appellants  had  another 
outlet  to  a  public  road  by  a  private  way  over 
the  land  of  W.  O.  Wood.  But  this  allegation 
is  wholly  disproved  and  seems  tx>  have  been 
abandoned. 

The  roadway  in  question  having  been  es- 
tablished by  John  B.  McClung  during  his 
ownership  of  the  entire  boundary  of  405 
acres  of  land,  it  will,  if  reasonably  conv^iient 
and  necessary,  be  continued  for  the  use  and 
benefit  of  his  devisees  (and  those  claiming 
under  them)  upon  a  division  of  the  land  un- 
der the  provisions  of  testator^s  will.  The 
rules  of  law  governing  ways  of  necessity  ap- 
ply to  the  facts  of  this  case;  and  the  de- 
cisions of  this  court  abundantly  sustain  the 
rights  of  appellants  to  the  unobstructed  use 
of  the  roadway  established  by  John  B.  Mc- 
Glung from  the  mansion  house  to  the  point 
of  connection  with  the  ''Vinton  public  road*' 
at  station  A.  Hardy  v.  McGullough,  64  Va. 
259;  Deacon  v.  Doyle,  75  Va.  258;  Sanderlin 
V.  Baxter,  76  Va.  299,  44  Am.  Rep.  165; 
French  v.  Williams,  82  Va.  462,  4  S.  B.  591; 
Bond  V.  Wmis,  84  Va.  796,  6  S.  E.  136;  Scott 
v.  Moore,  98  Va.  668,  37  S.  E.  842,  81  Am.  St 
Rep.  749. 

For  these  reasons,  the  decree  of  the  cir- 
cuit court  must  be  reversed,  and  this  court 
will  make  such  decree  as  the  trial  court  ought 
to  have  made,  perpetuating  the  injunction, 
with  costs. 

Reversed. 


(114  Va.  ») 

CJLINCHFIBLD  COAL  CO.  et  «L  v.  SUTH- 

EBI4AND. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

9,  1912.) 

1.  SPBomo  Bebfobmangb  ((  17*)— Right  do 

OoMFBL  CONWTANOB. 

After  a  hmrt»and  sold  his  undivided  inter- 
est in  land  under  provision  for  deferred  pay- 
ments, alimony  was  decreed  against  him,  with 
provision  that,  upon  the  wife  executing  a  deed 
releasing  her  contingent  right  of  dower  to  the 
land,  tbe  purchaser  should  pay  her  the  amount 


fixed  as  alimony.  The  wife  was  not  a  party 
to  her  husband's  contract  to  convey,  nor  to 
the  deed,  and  refused  to  convey  her  dower 
right.  Held^  that  an  assignee  of  the  claim  for 
the  fees  of  the  wife's  counsel  in  a  suit  in  which 
the  alimony  was  decreed  is  not  entitled,  though 
he  has  reduced  the  claim  to  judgment,  to  main- 
tain suit  against  the  husband  and  wife  an^  the 
purchaser  of  tbe  land  to  compel  a  conveyance 
b^  the  wife  to  the  purchaser  of  her  contingent 
right  of  dower,  and  to  compel  the  purchaser  to 
pay  the  amount  of  the  judgment  to  such  as- 
signee; it  being  optional  with  the  wife  to  ac- 
cept or  reject  the  alimony  on  the  terms  pre- 
scribed. 

[Ed.  Note.—For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  ((  88-46;  Dee.  Dig.  (17.*) 

2.  DowEB  (§  38*)— STiPUiiATiONB  — Pabties 
Bound  bt. 

A  married  woman  is  not  bound  by  a  stipu- 
lation concerning  her  dower  right,  contained 
in  a  deed  made  by  her  husband  in  which  she 
did  not  join. 

[Ed.  Note.— For  other  cases,  see  Dower, 
Cent.  Dig.  H  89,  94,  95,  132;  Dec  IMg.  S  3a*} 

Appeal  from  Circuit  Court,  Dickinson 
County. 

Bill  by  S.  H.  Sutherland  against  the  Clinch- 
field  Coal  Company  and  others.  Decree  for 
plaintKf,  and  defendants  appeal.  .  Keversed. 

Vicars  &  Peery,  W.  H.  Rouse,  and  E.  M. 
&  E.  H.  Fulton,  for  appellants.  Sutherland 
&  Sutherland,  for  appellee. 

WHITTLE,  J.  [1]  This  litigation  had  its 
origin  in  a  suit  for  divorce  instituted  by 
A.  J.  Kiser  against  his  wife  Anna  Riser. 
Pending  the  trial  of  that  case  the  court  made 
an  allowance  of  $150  to  the  wife  for  tem- 
porary alimony,  and  upon  final  hearing  held 
that  neither  party  was  entitled  to  a  divorce, 
but  awarded  a  gross  sum  of  $500  (Inclusive 
of  the  siun  of  $150  previously  allowed  as 
temporary  alimony)  as  permanent  alimony  to 
the  defendant 

It  appeared  that  A  J.  Kiser  had  sold  his 
undivided  interest,  amounting  to  210  acres, 
in  a  certain  tract  of  land,  to  the  Clinchfield 
Coal  Company  for  $1,680,  $420  of  which  was 
paid  on  the  execution  of  the  deed,  and  the 
residue  of  the  purchase  money  was  to  be 
paid  in  three  credit  installments,  of  $420 
each.  With  respect  to  this  transaction  the 
court  decreed  as  fallows:  "And  it  further 
appearing  to  the  court  that  the  complainant 
has  sold  the  farm  upon  which  they  have 
lived,  and  the  defendant  has  refused  to  sign 
said  deed  of  conveyance,  and  that  complain- 
ant has  refused  to  provide  for  defendant,  but 
has  squandered  a  part  of  the  money,  the 
court  doth  adjudge,  order,  and  decree  that, 
upon  the  defendant  executing  a  deed  releas- 
ing her  contingent  right  of  dower  to  the  farm 
which  has  been  sold  to  the  Clinchfield  Coal 
Company,  the  said  company  do  pay  to  the 
said  defendant,  Anna  Kiser,  ^  ^  ^  the 
sum  of  $500,  which  sum  shall  be  her  perma- 
nent alimony,  and  is  to  Include  the  sum  of 
$150,  heretofore  decreed  by  this  court  to  the 
defendant" 
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From  this  decree  A.  J.  Klser  appealed,  and 
the  decree  was  affirmed.  Klser  v.  Klser,  108 
Va.  730,  62  S.  E.  036. 

S.  H.  Sutherland,  the  appellee,  became  the 
owner  by  assignment  of  the  fees  of  counsel 
for  ^na  Kiser  in  the  divorce  suit,  amount- 
ing to  $350,  and,  having  reduced  the  same 
to  judgment.  Instituted  this  suit  against  A. 
J.  Klser,  Anna  Klser,  and  the  Cllnchfield  Coal 
Company  to  collect  the  same.  The  bill,  after 
setting  out  the  foregoing  facts  and  others  not 
material  to  be  stated,  prays :  'That  a  commis- 
sioner be  appointed  to  execute  a  deed  con- 
veying the  contingent  right  of  dower  of  the 
said  Anna  Kiser  in  said  tract  of  land  con- 
veyed by  her  husband  to  the  Cllnchfield  Coal 
Company,  In  case  she  refuses  to  execute  the 
same,  and  that  upon  the  execution  of  said 
deed  said  Cllnchfield  Coal  Company  be  re- 
quired to  pay  your  orator  the  amount  of  his 
judgment  against  said  Anna  Klser  and  the 
costs  of  this  suit"  There  was  a  further  pray- 
er that  the  divorce  suit  be  reinstated  and 
reopened,  and  that  the  bill  be  treated  as  a 
petition  therein. 

On  final  hearing  the  circuit  court  entered 
the  decree  under  review,  directing  that  Anna 
Klser  should  within  30  days  convey  all  her 
interest  in  the  land  sold  by  her  husband, 
either  actual  or  contingent,  to  the  Cllnchfield 
Coal  Company,  and,  if  she  should  fall  to  ex- 
ecute and  deliver  such  deed  within  the  time 
prescribed,  a  special  commissioner  was  ap- 
pointed to  make  the  conveyance.  The  de- 
cree, moreover,  provided  that,  upon  the  exe- 
cution of  the  conveyance,  either  by  Anna 
Klser  or  the  commissioner,  the  Cllnchfield 
Coal  Company  should  pay  to  S.  H.  Suther- 
land the  amount  of  his  judgment,  to  go  as 
a  credit  on  the  $500  decreed  against  the  com- 
pany. 

[2]  It  is  apparent  that  this  suit  and  the 
decree  complained  of  are  founded  upon  a 
misconception  of  the  contractual  relations 
of  the  parties  with  respect  to  the  sale  of  the 
land  from  A.  J.  Kiser  to  the  Cllnchfield  Coal 
Company,  as  well  as  of  the  force  and  effect 
of  the  decree  for  alimony  in  the  divorce  suit. 
Anna  Kiser  was  not  a  party  to  either  the 
contract  for  the  sale  of  her  husband's  land 
to  the  Cllnchfield  Coal  Company  or  to  the 
deed  executed  by  him  in  consummation  there- 
of; hence  her  dower  rights  in  the  land  were 
In  no  wise  affected  by  that  transaction.  The 
deed,  it  is  true,  contains  a  stipulation  that 
the  last  installment  of  purchase  money 
should  fall  due  24  months  from  the  date 
of  the  deed,  '*or  so  soon  thereafter  as 
the  dower  right,  contingent  or  actual,  of 
Anna  Kiser  •  •  ♦  is  released."  But,  not 
being  a  party  to  the  instrument,  the  wife 
was  not  bound  by  the  stipulation,  and  it  af- 
firmatively appears  that  she  has  steadfastly 
refused  to  consent  to  it  So,  also,  with  re- 
gard to  the  decree  in  the  divorce  suit.  The 
fourt  did  not    undertake  the  impossible  task 


of  requiring  the  wife  to  specifically  execute 
a  contract  of  sale  to  which  she  was  not  a 
party.  To  the  contrary,  the  decree  in  terms 
recites  that  the  sale  was  made  by  the  hus- 
band, and  that  the  wife  "has  refused  to  sign 
said  deed  of  conveyance,  and  that  complain- 
ant has  refused  to  provide  for  defendant" 
Predicated  upon  that  state  of  facts,  the  de- 
cree proceeds  to  declare  that,  upon  Anna 
Klser  executing  a  deed  releasing  her  contin- 
gent right  of  dower,  the  Cllnchfield  Coal 
Company  shall  pay  to  her  the  sum  of  $500 
for  permanent  alimony,  thus  leaving  it  op- 
tional with  the  wife  to  accept  or  reject  per- 
manent alimony  on  the  terms  prescribed,  and 
the  record  shows  that  she  has  always  refused 
to  release  her  dower  rights  and  accept  the 
provisional  allowance  made  for  her  in  lieu 
thereof.. 

In  these  circumstances,  the  court  exceeded 
its  powers  in  attempting  to  compel  the  appel- 
lant, at  the  suit  of  a  judgment  creditor,  to 
accept  for  his  benefit  the  terms  of  a  sale  of 
her  property  which  she  never  made,  and  to 
which  she  never  assented.  Such  a  suit  can- 
not be  maintained. 

For  these  reasons,  the  decree  must  be  re- 
versed, and  the  bill  dismissed.  But  this  dis- 
missal is  without  prejudice  to  the  right  of 
the  appellee  to  resort  to  any  remedy  to  which 
he  may  be  entitled  for  the  collection  of  his 
judgment  against  Anna  Klser,  or  to  any  right 
that  A.  J.  Klser  may  have  against  the  Clinch- 
field  Coal  Company  with  respect  to  unpaid 
installments  of  purchase  money  on  the  land 
sold  by  him  to  that  company. 

Reversed. 


(U4  Va.  154) 
WESTERN  UNION  TELEGRAPH  CO.  ▼. 

DAVIS. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

9,  1912.) 

1.  Teleobaphb  and  Tblephones  (I  78*)  — 
Delivery  of  Messlaqe  —  Penalty  —  Stat- 

tjyeb 

Code  1904,  {  1294-h  (6),  which  prescribes 
a  penalty  for  delay  in  delivering  a  telegram, 
cannot  be  given  extraterritorial  force  by  agree- 
ment of  the  parties  to  a  contract  for  transmis- 
sion of  a  telegram. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  (f  79-^1;  Dec  Dig. 
8  78.*] 

2.  Teleobafhs  and  Telephones  ((  78*)  — 
Deliyeby  of  Messages— Penalty  fob  De- 
lay. 

Code  1904,  §  1294-h  (6),  which  prescribes 
a  penalty  for  delay  in  deliyering  a  telegram, 
does  not  authorize  imposition  of  the  penalty 
for  neglect  to  deliver  within  the  state  a  tele- 
gram sent  from  a  telegraph  office  within  the 
state  to  an  office  just  outside  the  state,  though 
the  company  customarily  delivered  messages 
from  the  latter  office  to  the  adjoining  town 
within  the  state  in  which  the  addressee  resided. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i§  79-81;  Dec.  Dig. 
S  78.*] 
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Appeal  from  Corporation  Court  of  Bristol. 

Action  by  one  Davis  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  dismissed. 

George  H.  Fearons,  Donald  T.  Stant,  and 
Phlegar,  Powell,  Price  &  Shelton,  for  appel- 
lant N.  P.  Oglesby  and  George  M.  Warren, 
for  appellee. 

WHITTLE,  J.  [1]  This  Is  an  action  under 
Va.  Code,  1904,  i  1294-h  (6)  to  recover  the 
penalty  of  $100  prescribed  for  delay  In  deliv- 
ery of  a  telegram. 

The  message  was  delivered  to  the  company 
at  9:40  p.  m.  at  Its  office  In  Glade  Spring, 
Va.,  addressed  to  J.  L.  Davis,  care  of  Susong 
Building,  Bristol,  Tenn.,  and  was  received 
at  that  office  at  9:46  p.  m.  of  the  same  day, 
but  was  not  delivered  to  the  addressee,  who 
lived  In  Bristol,  Va.,  until  3:u5  p.  m.  of  the 
following  day.  The  company  maintained  an 
office  In  Bristol,  Tenn.,  but  had  no  office  of 
any  kind  In  the  adjoining  city  of  Bristol, 
Va.  It  is  true  that,  both  by  regulation  and 
custom,  the  company's  habit  was  to  deliver 
messages  from  the  Tennessee  office  to  ad- 
dressees in  Bristol,  Va.;  but,  of  course,  no 
extraterritorial  force  can  be  Imparted  to  the 
delivery  statute  by  agreement  of  parties. 

[2]  Upon  these  undisputed  facts,  the  sole 
question  for  our  determination  is  whether  or 
not  the  company  can  be  penalized  by  au- 
thority of  the  Virginia  statute  for  neglect  of 
duty  with  respect  to  the  delivery  in  this 
state  of  a  message  from  its  office  In  another 
state. 

The  case  Is  readily  distinguishable  from 
Western  Union  Telegraph  Co.  v.  Reynolds, 
100  Va.  459,  41  S.  E.  856,  93  Am.  St  Rep. 
971,  Western  Union  Tel.  Co.  v.  Hughes,  104 
Va.   240,    and   Western   Union   Tel.    Co.   y. 

White,  113  Va.   ,   74  S.   E.  174.     Those 

were  all  transmission  cases  under  section 
1294-h  (5),  where  the  duty  rested  upon  the 
company  promptly  to  transmit  the  messages 
from  one  Virginia  office  to  another  office  in 
the  same  state;  and  for  negligent  failure 
to  discharge  that  duty  the  company  was 
subjected  to  the  statutory  penalty,  though 
the  line,  in  part,  passed  through  the  terri- 
tory of  another  state.  Those  cases  fall  with- 
in the  influence  of  decisions  of  the  Supreme 
Court  of  the  United  States  in  Western  Union 
Telegraph  Co.  v.  James,  162  U.  S.  650,  16 
Sup.  Ct  934,  40  L.  Ed.  1105,  and  Western 
Union  Telegraph  Co.  v.  Commercial  Milling 
Co.,  218  U.  S.  406,  31  Sup.  Ct  59,  54  L.  Ed. 
1088,  21  Ann.  Cas.  815,  36  L.  R.  A.  (N.  S.) 
220.  The  controlling  principle  of  that  line 
of  cases  is  clearly  stated  in  Western  Union 
Telegraph  Co.  v.  White,  supra,  113  Va.  — , 
74  S.  E.  174,  as  follows:  "It  is  not  sought 
in  this  oase  to  give  effect  to  our  statute  out- 
side of  the  limits  of  this  state,  as  was  held 
could  not  be  done  in  the  Chiles  Case,  214 
U.  S.  274,  29  Sup.  Ct  613,   53  L.  Ed.  994; 


but  the  object  of  the  suit  is  to  give  effect 
to  the  statute  and  to  impose  the  penalty  for 
the  company's  failure  to  transmit  the  mes- 
sage to  Fredericksburg.  If  the  message  had 
never  been  transmitted  at  all  from  Staunton, 
it  is  clear,  under  the  case  of  Western  Union 
Telegraph  Co.  v.  Crovo,  221  U.  S.  i$64,  31 
Sup.  Ct.  399,  55  L.  Ed.  49S.  the  company 
would  have  been  liable.  If  the  point  of  de- 
livery had  been  in  Washington  city,  and  the 
message  had  been  duly  transmitted  to  that 
place  and  never  delivered,  then  there  could 
be  no  recovery,  as  decided  In  the  Chiles 
Case,  supra.  If  the  message  had  been  duly 
relayed  and  transmitted  from  Washington 
city  to  Fredericksburg,  and  the  only  default 
had  occurred  there  in  falling  to  deliver  the 
message  to  the  sendee,  it  is  clear  that  an 
action  would  lie  to  recover  the  penalty  under 
the  decision  In  the  James  Case." 

To  uphold  the  recovery  in  this  case  would 
give  to  the  Virginia  statute  an  extraterri- 
torial effect,  to  which  it  is  not  entitled. 
Western  Union  Telegraph  Co.  v.  Pendleton, 
122  U.  S.  347,  7  Sup.  Ct  1126,  30  L.  Ed. 
1187;  Western  Union  Tel.  Co.  v.  Chiles,  214 
U.  S.  274,  29  Sup.  Ct  613.  53  I..  Ed.  994. 

For  these  reasons,  the  Judgment  must  be 
reversed,  and  the  case  dismissed. 

Reversed. 

(114  Va.  86) 
MILLER  et  al.  ▼.  TOWN  OF  PULASKI. 
(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

9,  1912.) 

1.  Eminent  Domain  (§  9* )— Right  to  Exeb- 
ciSE  Power— Statutory  Provisions. 

Code  1994,  S  1038,  as  amended  by  Acts 
1908.  c.  349,  authorizing  any  city  or  town  to 
acquire,  maintain,  and  operate  waterworks  and 
other  public  utilities,  and  to  acquire  by  con- 
demnation or  otherwise  land  necessary  for  the 
operation  of  such  works,  empowers  a  town  to 
condemn  land  and  water  rights  connected  there- 
with. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  §f  27-34;   Dec.  Dig.  f  9.*] 

2.  Eminent  Domain  (§  56*)— Acquisition  of 

PBOPERTY— *  *NECE88ITT." 

The  word  "necessity"  in  Code  1904,  § 
1038,  as  amended  by  Acts  1908,  c  349,  au- 
thorizing any  city  or  town  to  acquire  land  nec- 
essary for  the  acquisition  and  operation  of  wa- 
terworks and  otner  public  utilities,  but  no 
property  shall  be  condemned,  unless  the  neces- 
sity therefor  shall  be  shown  to  exist,  does  not 
mean  absolutely  necessary,  but  reasonably  nec- 
essary for  the  greatest  benefit  to  the  public 
with  the  least  inconvenience  and  expense. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  |j  147-160;  Dec.  Dig.  f 
56.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  5,  pp.  4720-4737.] 

3.  Eminent  Domain '(§  58*)— Exercise  of 
Power— Extent  of  Power. 

Though  the  water  power  condemned  by  a 
town  will  furnish  more  power  than  it  needs  at 
th«  present  time,  or  will  need  for  years  to 
come,  but  all  the  property  must  be  condemned 
in  case  of  any  taking,  the  condemnation  is  valid. 
[Ed.  Note. — For.  other  cases,  see  Eminent 
Domain,  Cent   Dig.  it  147-160;    Dec.  Dig.  { 
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4.  Eminent  Domain  (S  ^8^)— Compensation 
•— Inadequacy— Review. 

Damages  awarded  on  conflicting  evidence 
by  commiasioners  in  proceedings  to  condemn  land 
will  not  be  disturbed  as  inadequate  where  the 
inadequacy,  if  any,  does  not  show  prejudice  or 
corruption. 

[Ed.  Note.^For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  ft  614,  610;    Dec.  Dig.  { 

Error  to  Circuit  Court,  Carroll  County 
Proceeding  by  the  Town  of  Pulaski  to  con- 
,demn  for  Its  purposes  land  and  water  rights 
connected  therewith.  There  was  a  judg- 
ment of  condemnation,  and  one  Miller,  trus- 
tee, and  others  bring  error.     AfflrmedL 

M.  M.  Caldwell,  for  plaintiffs  in  error. 
John  S.  Draper  and  Robert  JH  Scott,  of  Rich- 
mond, for  defendant  in  error. 

BUCHANAN,  J.  This  Is  a  writ  of  error 
to  a  judgment  of  the  circuit  court  for  Car- 
roll county,  rendered  in  a  proceeding  in- 
stituted by  the  town  of  Pulaslii  to  condemn 
for  its  purposes  as  a  municipal  corporation 
a  parcel  of  land  and  water  rights  connected 
therewith,  situated  in  Carroll  county  and 
owned  by  the  plaintiffs  in  error. 

[1]  The  first,  second,  and  third  assign- 
ments of  error  are  as  to  the  right  or  power 
of  the  town  to  condemn  the  defendants' 
property.  It  is  insisted  that  it  did  not  pos- 
sess that  right  at  conmion  law,  under  its 
charter,  or  under  any  general  statute.  It 
is  not  claimed  by  the  town  that  it  had  the 
right,  either  at  common  law  or  under  its 
charter  (see  Miller,  Trustee,  etc.,  v.  Town 
of  Pulaski,  109  Va.  137,  63  S.  E.  880,  22  L. 
R.  A.  [N.  S.]  552),  but  that  it  did  have  such 
power  under  section  1038  of  the  Code  as 
amended  by  an  act  approved  March  14,  1908 
(Acts  1908,  c  349,  p.  623). 

By  that  section  as  amended,  which  applies 
to  towns  generally,  it  is  provided,  among 
other  things,  that,  in  addition  to  the  powers 
conferred  by  general  statutes,  the  council  of 
any  city  and  town  shall  have  power  to  ac- 
quire or  establish,  maintain,  and  operate  wa- 
terworks, gasworks,  electric  plants,  and  oth- 
er public  utilities  within  or  without  the  lim- 
its of  the  city  or  town;  "to  acquire  within  or 
without  the  limits  of  the  city  or  town,  by 
purchase,  condemnation,  or  otherwise,  what- 
ever land  may  be  necessary  for  acquiring,  lo- 
cating, establishing,  maintaining,  operating, 
extending,  or  enlarging,  said  waterworks,  gas- 
works, electric  plants  and  other  public  utili- 
ties, and  the  rights  of  way,  rails,  pipes, 
poles,  conduits,  or  wires,  connected  there- 
with, or  any  of  the  fixtures  or  appurtenances 
thereof;  provided  that  no  city  or  town 
shall  have  the  right  to  acquire  by  condemna- 
tion the  steam  and  electric  plants,  gas  and 
water  works,  or  water  power,  and  the  fix- 
tures and  appurtenances  or  any  part  there- 


of, owned  and  operated  In  whole  or  fn  part 
on  the  eighteenth  day  of  February,  nineteen 
hundred  and  eight,  by  any  manufacturing 
corporation  or  public  service  corporation  for 
the  puriiose  of  acquiring,  establishing,  main- 
taining, operating  or  enlarging  its  electric 
plant  or  waterworks ;  ^  *  ^  provided  that 
no  property  shall  be  condemned  for  the  pur- 
poses specified  in  this  section  unless  the 
necessity  therefor  shall  be  shown  to  exist 
to  the  satisfaction  of  the  court  having  jaris- 
dlction  of  the  case.*' 

It  is  clear,  we  think,  that  nnder  the  pro- 
visions of  section  1038  of  the  Code,  as 
amended,  the  town  had  the  right,  if  the  ne- 
cessity for  it  existed,  to  condemn  the  land 
and  water  rights  described  in  the  record. 
The  fact  that  '"water  power*'  is  not  in  terms 
named  in  the  "affirmative  clause"  of  the 
statute,  but  only  in  the  "proviso,"  does  not 
show  that  the  Legislature  did  not  intend  to 
give  a  city  or  town  the  right  to  condemn  a 
water  power — a  right  or  interest  annexed  to 
land  and  parcel  thereof.  The  right  or 
power  to  condemn  the  whole,  if  owned  by 
one  person,  would  seem  necessarily  to  give 
the  right  or  power  to  condemn  the  parts 
that  made  up  the  whole,  if  owned  by  differ- 
ent persons.  If  necessary  for  the  purposes 
of  the  municipality  and  done  in  the  manner 
prescribed  by  statute. 

[2]  The  next  error  assigned  is  that,  even 
if  section  1038,  as  amended,  did  give  snch 
right,  no  necessity  for  its  exercise  existed 
in  this  case. 

That  section  provides  that  no  property 
shall  be  condenmed  for  the  purposes  speci- 
fied in  the  section,  unless  the  necessity  there- 
for be  shown  to  exist  to  the  satisfaction  of 
the  court  having  jurisdiction  of  the  case. 
The  trial  court,  after  investigation,  held  that 
the  necessity  for  the  condemnation  of  the 
said  water  power  did  exist  The  plaintiffs 
in  error,  as  we  understand  them,  Insist  that 
the  "necessity"  for  the  taking  contemplated 
by  the  statute  does  not  mean  that  the  prop- 
erty sought  to  be  condemned  must  be  rea- 
sonably necessary  only,  but  must  be  abso- 
lutely or  indispensably  necessary  for  the 
uses  and  purposes  for  which  it  is  to  be 
taken. 

The  term  "necessary,"  says  Lewis  on  Emi- 
nent Domain  (3d  Ed.)  p.  1058,  "when  applied 
to  a  public  road,  is  used  in  the  statutes  and 
judicial  decisions,  not  In  the  sense  of  being 
absolutely  indispensable  to  communications 
between  two  points,  but  with  relation  to  the 
purposes  for  which  public  highways  are  es- 
tablished, namely,  the  reasonable  accommo- 
dation of  the  traveling  public.  This  same 
observation  would  doubtless  apply  to  any 
public  Improvement  or  work." 

Again,  on  page  1062,  he  bbjs:  "When 
the  law  says  that  private  property  may  be 
taken  for  public  uses  only  when  It  Is  neces- 
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'sary  for  such  use,  it  means  a  reasonable, 
not  an  absolute,  necessity." 

In  15  Oyc.  p.  636,  in  discussing  this  ques- 
tion, it  Is  said:  "Nevertheless,  necessity, 
within  the  meaning  of  tills  rule,  does  not 
mean  an  absolute,  but  only  a  reasonable, 
necessity,  such  as  would  combine  the  great- 
est benefit  to  the  public  with  the  least  in- 
convenience and  expense  to  the  condemning 
party  and  property  owner  consistent  with 
such  benefit,  although  it  does  not  include  the 
taking  of  land  which  may  merely  render  the 
Improvement  more  convenient  or  less  ex- 
pensive, or  for  a  necessity  which  is  merely 
colorable." 

These  text-writers  seem  to  be  sustained 
in  their  statement  of  what  Is  meant  by  the 
terms  "necessity"  or  ''necessary,"  as  used  In 
the  eminent  domain  statutes,  by  the  great 
weight  of  authority  and  the  better  reason. 
See  cases  cited  in  notes ;  also  cases  cited  in 
note  to  Wheeling,  etc.,  Co.  v.  Toledo,  etc., 
2  Ann.  Gas.  d41,  946-948. 

Applying  this  test,  the  evidence  in  this 
case  sustains  the  conclusion  reached  by  the 
court,  even  if  the  discretion  vested  in  the 
trial  court  to  determine  that  question  could 
be  controlled  by  this  court  (as  to  which  we 
express  no  opinion),  except  in  a  case  where 
there  had  been  a  clear  abuse  of  the  discre- 
tion vested  in  the  court 

[3]  It  Is  also  assigned  as  error  that  the 
water  power  condemned  was  much  greater 
than  was  necessary  for  the  purposes  of  the 
town. 

Conceding  that  the  property  condemned 
will  furnish  more  power  than  the  town  needs 
now,  or  will  need  for  years  to  come,  it  does 
not  appear  that  less  than  the  whole  could 
have  been  condemned;  and  the  evidence 
tends  to  show  that  if  there  was  any  taking 
at  all  the  whole  property  must  be  condemned. 

[4]  The  remaining  asslgimaent  of  error  to 
be  considered  is  that  the  trial  court  "held, 
contrary  to  the  preponderance  of  evidence, 
that  $475  was  a  fair  compensation"  for  the 
property  taken. 

Conceding  that  the  evidence  taken  by  the 
commissioners  was  before  the  court  when  it 
passed  upon  the  exceptions  to  their  report 
(though  this  is  denied  by  the  defendant  in 
error),  this  court  could  not  disturb  the  find- 
ing of  the  commissioners.  That  evidence  is 
conflicting,  and  there  is  nothing  to  show 
that  the  damages  allowed,  if  Inadequate  at 
all,  are  so  inadequate  as  to  show  prejudice 
or  corruption,  and  without  this  the  settled 
rule  of  this  court,  and  of  courts  generally, 
Is  not  to  disturb  the  finding  of  the  commls- 
Rioners.  See  Barnes  v.  Tidewater  Ry.  Co., 
107  Va.  263,  266,  267,  58  S.  E.  594,  and  cases 
cited. 

Upon  the  case  presented  by  the  record, 
we  are  of  opinion  that  the  Judgment  of  the 
circuit  court  should  be  affirmed. 

Afllrmed. 


(114  Va.  1) 

BUOKBTB  NAT.  BANK  OF  FINDLAT, 
OHIO,  V.  HUFF  &  COOK 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

9,  1912.) 

1.  Cakbiebs  (f  58*)— Tbansfeb  of  Bux  or 
Lading — Ckeditobs  of  Shippeb— Pbopkbtt 
Subject  to  Attachment. 

Where  a  bank  takes  by  Indorsement  a  biil 
of  lading  and  pays  the  draft  of  the  shipper 
for  value  of  the  goods,  no  attachable  interest 
remains  in  the  shipper. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  i(  179-190;    Dec.  Dig.  (  5a*] 

2.  Evidence  ((  285*)-»Dbolabation8— Ad- 
missibilitt. 

A  drawer  of  a  draft  with  bill  of  lading 
attached  cannot  prejudice  the  rights  of  his 
assignee  by  subsequent  admission  or  conduct 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  878-«75;  Dec  Dig.  |  236.*1 

8.  Trial  (§  252*) —Instrtjctions  — Issues 
Not  Suppobted  bt  Evidence. 

In  an  action  by  a  bank  for  damages  re- 
sulting from  attachment  bv  defendant  of  grain, 
title  to  which  had  passed  to  the  bank  from 
the  attachment  defendant,  it  was  error  to  sub* 
mit  an  issue  as  to  whether  the  transfer  of  the 
bill  of  lading  to  the  bank  was  a  mere  colorable 
transaction,  where  there  was  no  evidence  of 
lack  of  good  faith  on  the  bank's  part. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  613-623;    Dec.  Dig.  (  262.*] 

4.  Attachment  (S  874*)— Wbongful  Attach- 

lOBNT— Burden  of  Pboof. 

The  burden  was  on  defendants  to  prove 
fraud  in  the  transfer  of  the  bill  of  lading, 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  i(  1363-1372,  1392;  Dec  Dig.  | 
374.*] 

6.  ATTACHinSNT  ({  375*)— Wbonoful  Attaoh- 
hent— Damages— MEABT7BE. 

If  defendants  wrongfullv  attached  an  en- 
tire car  U>ad  of  oats  as  belonging  to  a  firm, 
whereas  the  propert:^  had  passed  to  plaintiff 
bank  as  bona  fide  assignee  of  the  bill  or  lading 
covering  the  shipment,  they  are  liable  to  the 
bank  for  at  least  the  amount  of  the  draft  to 
which  the  bill  of  lading  was  attached,  and  not 
merely  for  the  amount  of  the  oats  actually 
sold  under  the  attachment. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dis.  »  1378-1385,  1387,  13d3,  1384, 
1308,  1390;   Dec.  Dig.  S  375.*] 

Appeal  from  Corporation  Court  of  Boa- 
noke. 

Action,  by  the  Buckeye  National  Bank  of 
Flndlay,  Ohio,  against  Huff  &  Cook.  From 
the  judgment,  plaintiff  appeals.    Reversed. 

William  S.  Snook,  for  appellant  Hall  & 
Woods,  for  appellee. 

CARDWELL,  J.  It  appears  that  at  the 
time  of  the  transaction  out  of  which  this 
litigation  arose,  and  prior  thereto,  W.  E. 
Loomis  and  T.  C.  Linger  were  partners  in 
the  business  of  buying,  selling,  and  shipping 
hay  and  grain  at  Wellsboro,  Ind.,  under  the 
firm  name  of  the  Ohio  Hay  &  Grain  Compa- 
ny. T.  C.  Linger  was  also  a  member  of  a 
firm  composed  of  himself  and  his  father, 
P.  F.  Linger,  engaged  in  the  same  business 
at  Flndlay,  Ohio,  doing  business  under  the 


•For  othor  osmb  see  same  topic  and  section  NUMBER  in  Dec  Dig.  a  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
75  S.B.-49 


770 


75  SOUTHEASTERN  REPORTER 


(Va. 


same  firm  name — Ohio  Hay  &  Grain  Compa- 
ny-^T.  O.  Linger  being  the  manager  of  the 
business  at  Findlay.  I'or  convenience  these 
two  firms  will,  in  the  statement  of  facts,  be 
spoken  of  respectively  as  the  "Wellsboro 
firm"  and  the  **Findlay  firm." 

On  or  about  September  11,  1908,  the  Wells- 
boro  firm  shipped,  for  account  of  the  Find- 
lay  firm,  a  car  load  of  oats  in  a  Baltimore 
&  Ohio  Railroad  car  to  Oambill  &  Davis, 
of  Roanoke,  Va.,  to  whom  the  same  had 
been  sold  by  A.  W.  Howard,  a  merchandise 
broker  at  Roanoke.  The  car  contained  1,- 
675%  bushels  of  oats,  and  the  Wellsboro 
firm  attached  a  bill  of  lading  to  a  draft  on 
the  Findlay  firm  for  the  purchase  price  of 
the  oats,  which  draft  was  taken  up  by  the 
drawees  at  Findlay,  Ohio,  and  a  new  draft 
for  the  $820.75  was  drawn  by  that  firm  on 
said  GambiU  &  Davis  at  Roanoke,  Va.,  to 
which  was  attached  the  original  bill  of  lad- 
ing. On  September  14,  1908,  this  new  draft, 
with  bill  of  lading  attached,  was  presented 
by  the  Findlay  firm  to  the  Buckeye  National 
'Bank  of  Findlay,  Ohio,  and,  upon  the  bill  of 
lading  being  assigned  by  the  Findlay  firm  to 
the  bank,  the  amount  of  the  draft  was  placed 
in  full  to  the  credit  of  said  firm,  and  by  the 
firm  later  checked  against.  The  bank  sent 
the  draft  forward  on  September  18,  1908,  to 
a  bank  at  Roanoke,  Va.,  for  collection,  and 
on  the  23d  day  of  the  same  month  the  Find- 
lay firm  advised  the  freight  agent  of  the 
Norfolk  &  Western  Railway  Company  at  Ro- 
anoke of  the  shipment  of  the  said  oats,  and 
requested  the  delivery  of  the  oats  to  Gam- 
bill  &  Davis  upon  presentation  of  a  bill  of 
lading,  or  in  the  event  of  the  arrival  of  the 
car  before  the  bill  of  lading,  upon  a  cer- 
tified check  being  deposited  with  the  rail- 
way company  for  the  amount  of  the  draft. 

Upon  the  arrival  of  the  car  load  of  oats 
at  Roanoke,  about  the  25th  of  September, 
1908,  the  delivering  railroad  (Norfolk  & 
Western)  placed  it  on  the  delivery  track  of 
GambiU  &  Davis,  and  on  October  1,  1908, 
the  firm  of  Huff  &  Cook,  of  Roanoke,  who 
claimed  to  have  an  account  due  them  from 
the  Findlay  firm,  amounting  to  $75,  sued  out 
before  a  justice  of  the  peace  for  the  city  of 
Roanoke  an  attachment  against  the  Findlay 
firm  (Ohio  Hay  &  Grain  Company  of  Find- 
lay, Ohio),  under  which  attachment  a  con- 
stable, in  whose  hands  the  attachment  was 
placed,  levied  the  same  upon  said  car  load 
of  oats  and  made  a  return  of  the  attach- 
ment to  the  corporation  court  of  the  city 
of  Roanoke,  showing  that  the  car  load  of 
oats  then  upon  the  delivery  track  of  GambiU 
&  Davis  had  been  attached  by  him,  and  serv- 
ice thereof  made  only  upon  the  Norfolk  & 
Western  Railway  Company. 

On  the  return  day  of  the  attachment — 
October  15,  1908 — ^the  corporation  court  en- 
tered Its  judgment  thereon  in  favor  of  Huff 
&  Cook  for  $75,  and  directed  the  constable, 
upon  the  bond  required  by  law  being  given 
by  Huff  &  Cook,  to  proceed  to  sell  so  much 


of  the  car  load  of  oats  In  the  hands  <tf  the 
Norfolk  &  Western  Railway  Ck)mpany  as 
would  be  sufildent  to  satisfy  the  debt  of  Huff 
&  d^ok,  with  interest  thereon,  the  costs  of  the 
attachment  proceedings,  the  costs  of  keeping 
the  property,  and  the  costs  of  sale.  On  No- 
vember 11,  1908,  the  constable  proceeded  to 
sell  480%  bushels  of  the  oats  at  50  cents  per 
bushel,  amounting  to  $240.25,  and  the  pro- 
ceeds of  the  sale  were  disbursed  by  the  pay- 
ment to  Huff  &  Cook  of  $91.20,  being  the 
amount  of  their  alleged  debt,  interest,  and 
costs;  to  the  Norfolk  &  Western  Railway 
Company  $133.29  for  freight  and  demurrage 
charges  on  the  car;  and  by  the  payment  of 
$15.72,  the  amount  of  court  costs  and  the 
constable's  fees.  The  Norfolk  &  Western 
Railway  Company  then,  desiring  to  unload 
the  car  and  get  the  use  of  its  equipment, 
stored  the  balance  of  the  oats  in  the  ware- 
house of  Huff  &  Cook,  having  failed  to  get 
storage  room  for  them  elsewhere.  Upon  the 
oats  being  stored,  the  railway  company  took 
from  Huff  &  Cook  the  usual  bond  in  such 
cases,  and  subsequently  gave  an  order  on 
Huff  &  Cook  for  the  oats,  and  they  were 
sold  at  public  auction;  but  what  disposition 
was  made  of  the  proceeds  does  not  appear 
in  the  record. 

In  June,  1910,  this  action  of  trespass  on 
the  case  was  instituted  by  the  Buckeye  Na- 
tional Bank  against  Huff  &  Cook,  the  dec- 
laration filed  setting  forth  the  facts  above 
mentioned,  and  alleging  that  it  had  been 
damaged  by  reason  thereof  In  the  sum  of 
$1,(X)0.  Later  an  amended  declaration  was 
filed,  setting  out  more  in  detail  the  groimds 
upon  which  the  plaintiff  relied  for  the  re- 
covery against  the  defendants  sought,  and 
upon  a  trial  of  the  cause  on  the  issues  joined 
therein  a  verdict  was  rendered  by  the  jury 
for  the  plaintiff  in  the  sum  of  $215.96,  with 
Interest  on  $185.96,  part  thereof,  from  No- 
vember 11,  1908,  until  paid,  upon  which  ver- 
dict the  trial  court  entered  judgment,  and 
the  plaintiff  brings  error. 

The  grounds  upon  which  this  court  is 
asked  to  review  and  reverse  said  judgment 
are:  First,  because  of  the  refusal  of  the 
trial  court  to  give  certain  instructions  asked 
by  the  plaintiff;  second,  because  two  other 
instructions  for  the  defendant  were  given 
by  the  court  over  the  objection  of  the  plain- 
tiff; and,  third,  because  the  damages 
awarded  by  the  jury  were  inadequate. 

The  trial  court,  in  giving  plaintiff's  in- 
structions 1,  2,  and  5,  recognized  the  well- 
settled  principles  of  law  sanctioned  in  the 
case  of  Greensburg  Nat  Bank  v.  Syer  &  Co., 
113  Va.  — ,  73  S.  E.  438,  and  in  fact  those 
principles  are  not  controverted  by  the  de- 
fendants in  this  case;  so  that  the  question 
for  our  determination,  arising  upon  the  rul- 
ings of  the  trial  court  In  refusing  plaintiff's 
instructions  Nos.  6  to  11,  inclusive,  and  in 
giving  defendants'  instructions  numbered  3 
and  4,  is  as  to  the  effect  of  the  levy  of  the 
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attacbment  upon' that  portion  of  the  car  load 
of  oats  which  was  not  sold  in  the  attach- 
ment proceedings. 

The  contention  of  the  plaintiff  is  that  the 
defendants,  Huff  &  Cook,  by  suhig  out  the 
attachment  and  haA'^ing  the  same  levied  on 
the  car  load  of  oats,  serving  a  copy  thereof 
only  on  the  Norfolk  &  Western  Railway 
Company,  wrongfully  converted  the  entire 
car  load  of  oats  to  their  use,  and  took  them 
from  the  possession  and  control  of  the  plain- 
tiff, and  that  by  reason  of  this  wrongful 
action  the  defendants  became  liable  to  the 
plaintiff  for  the  value  of  the  entire  car  load 
of  oats,  or  for  at  least  the  amount  of  the 
draft  which  was  drawn  upon  its  value  and 
credited  to  the  drawers  of  the  draft  as  cash, 
viz.,  $820.25,  notwithstanding  the  fact  that 
only  a  portion  of  the  oats  were  sold  In  the 
attachment  proceedings.  On  the  other  hand, 
the  defendants,  though  practically  conceding 
that  the  plaintiff  had  not  only  title  to  the 
draft  in  question,  but  by  the  indorsement 
of  the  bill  of  lading  acquired  title  also  to 
the  car  load  of  oats,  for  the  value  of  which 
the  draft  was  drawn,  contend  that  they  are 
liable  only  in  this  action  to  the  extent  of 
the  value  of  the  oats  actually  sold  in  the 
attachment  proceedings  instituted  by  them; 
in  other  words,  the  defendants  do  not  con- 
trovert the  proposition  that  if  the  entire  car 
load  of  oats  had  been  sold  In  their  attach- 
ment proceedings  and  the  proceeds  thereof, 
after  paying  their  alleged  debt  against  the 
Ohio  Hay  &  Grain  Co.  of  Findlay,  Ohio,  and 
the  costs  incurred,  had  not  been  turned  over 
to  the  plaintiff  bank,  its  theory  as  to  the 
measure  of  recovery  in  this  action,  would  be 
correct 

In  the  view  we  take  of  the  case,  the  error 
assigned  with  respect  to  the  court's  ruling 
refusing  to  give  as  asked  plaintiCTs  instruc- 
tions 6  to  11,  inclusive,  need  not  be  specially 
considered. 

[1]  The  principle  of  law  controlling  in  this 
case  is  analogous  to  that  applied  in  a  long 
line  of  decisions  with  respect  to  warehouse 
receipts  issued  for  property  stored  In  a 
warehouse,  viz. :  "The  indorsement  and  trans- 
fer to  a  bona  fide  holder  for  value  of  a 
warehouse  receipt  for  goods  to  be  delivered 
upon  the  order  of  the  depositor,  or  upon  sur- 
render of  the  receipt,  operates  to  transfer 
to  the  holder  the  legal  title  to  such  goods 
and  the  possession  thereof  as  effectually  as 
if  there  were  a  physical  delivery  of  the  goods 
to  a  purchaser."  Millhiser  Mfg.  Co.  v.  Gal- 
lego  Mills  Co.,  101  Va.  579,  44  S.  B.  760,  and 
authorities  cited.  And  where  a  bank  takes 
by  indorsement  a  bill  of  lading  and  pays  the 
draft  of  the  shipper  for  value  of  the  goods, 
no  attachable  interest  remains  in  the  ship- 
per. Walsh  Bowles  &  Co.  v.  National  Bank, 
228  111.  446,  81  N.  E.  1067. 

[2]  It  is  equally  as  well  settled  that,  after 
the  drawer  of  a  draft  has  parted  with  the 
title  thereto  to  his  bank,  no  subsequent  ad- 


mission or  conduct  of  his  can  prejudice  the 
bank's  rights.  Greensburg  Nat  Bank  v.  Syer 
&  Co.,  supra;    Cent  Dig.  §§  873-875. 

[3,4]  There  was  some  evidence  offered  in 
this  case  going  to  show  tliat  the  plaintiff,  as 
well  as  T.  C.  Linger,  had  notice  of  the  at- 
tacnment  of  the  car  of  oats  by  the  defend- 
ants upon  its  arrival  at  Roanoke,  and  that 
Linger  conducted  a  correspondence  having 
in  view  a  sale  of  the  balance  of  the  oats  aft- 
er a  sufficient  portion  of  them  had  been  sold 
in  the  attachment  proceedings  to  satisfy  the 
debt  asserted  therein,  costs,  etc.;  but  it  is 
conclusively  shown  in  the  evidence  that  these 
efforts  on  the  part  of  Linger  were  not  made 
as  the  agent  of  the  bank,  but  by  reason  of 
the  fact  that  his  firm  was  the  Indorser  of 
the  draft  cashed  by  the  bank  and  would  have 
to  make  good  the  amount  paid  for  the  draft 
in  the  event  it  was  not  collected  of  the 
drawees. 

Upon  this  state  of  the  evidence  It  was  er- 
ror to  give  defendants'  instruction  No.  3,  tell- 
ing the  jury  that  if  they  believed  from  the 
evidence  that  the  transfer  of  the  draft  and 
bill  of  lading  in  question  to  the  bank  was  a 
mere  colorable  transaction,  and  that  it  was 
mutually  understood  between  the  bank  and 
the  drawers  of  the  draft  that  the  property 
and  money  arising  from  the  sale  of  the  prop- 
erty was  still  the  property  of  the  drawers 
of  the  draft,  or  that  the  purpose  of  the  tran- 
saction was  to  prevent  creditors  of  the  Ohio 
Hay  &  Grain  Company,  including  the  defend- 
ants, from  taking  legal  steps  to  make  their 
debts  out  of  the  property,  and  that  the  plain- 
tiff was  aware  of  such  purpose,  then  the  al- 
leged transfer  was  void  as  to  the  defend- 
ants* debt,  and  the  jury  should  find  for  the 
defendants.  A  finding  by  the  jury  for  the 
defendants,  under  instruction  No.  3,  could 
only  have  been  founded  upon  conjecture  or 
suspicion,  for  there  is  no  evidence  whatever 
of  knowledge  on  the  part  of  the  plaintiff  of 
the  fraudulent  purpose  suggested  in  the  in- 
struction. The  burden  was  upon  the  defend- 
ants to  prove  fraud,  if  any,  in  the  transac- 
tion by  which  the  plaintiff  bank  acquired 
title  to  the  draft  in  question,  and  no  such 
proof  is  adduced.  It  will  not  do  to  say,  in 
these  circumstances,  that  the  giving  of  in- 
struction No.  3  was  harmless  error. 

[5]  There  was  some  correspondence  be- 
tween T.  C.  Linger  and  certain  parties  in 
Roanoke,  Va.,  about  disposing  of  the  balance 
of  the  car  load  of  oats  remaining  after  a 
part  thereof  had  been  sold  under  the  at- 
tachment; but  the  uncontradicted  statement 
of  the  cashier  of  the  plaintiff  bank,  when 
examined  as  a  witness  in  this  cause.  Is  to 
the  effect  that  whatever  Linger  did  or  en- 
deavored to  do  with  respect  to  the  balance 
of  the  oats  was  without  any  authority  from 
the  bank,  and  was  done  because  he  (Linger) 
was  the  indorser  of  the  draft  and  would  have 
to  make  good  to  the  bank  in  the  event  it 
was  unable  to  collect   from   the  drawees. 
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Yet  tbe  conrt,  by  defendants'  instruction  No. 
4,  told  the  Jury  that,  "if  they  believed  from 
the  evidence  that  the  plaintiff  bank  was  the 
bona  fide  owner  of  the  draft  in  question, 
then  they  should  find  a  verdict  for  the 
plaintiff  for  the  sum  of  $185.96,  with  inter- 
est, etc.,  and  $1  per  day  for  storage  on  the 
oats,"  etc.;  in  other  words,  that  if  the  jury 
believed  the  plaintiff  bank  to  be  the  bona 
fide  owner  of  the  draft,  the  measure  of  the 
damages  which  it  could  recover  in  this  ac- 
tion was  the  value  of  the  oats  sold  in  the 
attachment  proceedings  and  the  costs  inci- 
dent to  the  sale. 

It  is  very  true  that  there  was  an  adden- 
dum to  the  instruction  setting  forth  that  the 
amount  named  therein,  $185.96,  was  the  cor- 
rect amount  due  under  the  theory  of  the 
case  adopted  by  the  court  in  the  other  in- 
structions, to  the  effect  that  defendants  were 
liable  for  the  oats  sold  under  the  attachment 
with  damages  for  the  detention  of  the  res- 
idue; but  this  concession  on  the  part  of  the 
plaintiff  was  evidently  intended  only  to  facil- 
itate the  trial  and  could  not  rightly  be  con- 
strued as  a  waiver  of  the  plaintiff's  right 
to  make  proper  objections  to  "the  theory  of 
the  case  adopted  by  the  court."  In  ^Tact,  the 
bill  of  exceptions  so  states. 

The  court  had,  by  the  three  instructions— 
1,  2,  and  5 — ^given  for  the  plaintiff,  correctly 
told  the  jury  that  when  a  bill  of  lading  is 
transferred  to  a  bank,  and  the  bank  dis- 
counts the  draft  attached  to  the  bill  of  lad- 
ing, the  bank  becomes  the  owner  of  the 
goods  covered  by  the  bill  of  lading  until  the 
draft  is  paid,  and  this  is  true  although  the 
transaction  be  not  to  give  the  permanent 
ownership,  but  to  furnish  security  for  ad- 
vances of  money  or  discounted  commercial 
paper  upon  faith  of  it;  that  the  law  pre- 
sumes that  the  transfer  of  a  bill  of  lading, 
with  draft  attached,  is  for  valuable  consid- 
eration, and  the  burden  of  proof  that  such 
w^as  not  the -case  devolves  upon  the  defend- 
ant; and  that  the  Ohio  Hay  &  Grain  Com- 
pany being  indorser  of  the  bill  of  lading  in 
question,  and  ultimately  liable  to  the  plain- 
tiff bank  for  the  payment  of  the  draft,  had 
a  right  to  do  what  was  reasonably  necessary 
to  protect  the  property  covered  by  the  bill  of 
lading  and  preserve  its  value.  If  therefore 
the  jury  found  that  the  plaintiff  bank  was 
the  bona  fide  owner  of  the  draft  and,  by  as- 
signment, tne  bill  of  lading  attached  thereto, 
the  attachment  of  the  entire  car  load  of  oats 
by  the  defendants  was  plainly  illegal,  and 
they  thereby  became  answerable  in  damages 
to  the  plaintiff  for  at  least  tbe  amount  of  the 
draft  which  was  drawn  upon  the  value  of 
the  property  covered  by  the  bill  of  lading, 
and  the  court  was  not  justified  in  limiting 
the  assessment  of  the  damages  which  the 
plaintiff  was  entitled  to  recover  to  practical- 
ly one- fourth  of  the  value  of  the  shipment. 

"One  is  liable  in  an  action  of  trespass  for 
causing  an  attachment  against  a  debtor  to  be 
levied   on  a   consignment  of  goods  in  the 


custody  of  a  common  carrier,  the  title  ta 
which  was  in  a  tliird  person  to  whom  the 
bill  of  lading  covering  the  shipment  had  pre- 
viously been  duly  assigned  by  such  shipper.'* 
Farmers',  etc..  Bank  v.  Allen-Holmes  &  Co., 
122  Ga.  67,  49  S.  B.  816. 

In  that  case  the  levy  of  an  attachment 
was  upon  a  shipment  of  com  under  similar 
conditions  obtaining  when  the  levy  of  the 
attachment  complained  of  in  this  case  was 
made  at  the  Instance  of  the  defendants,  and 
in  its  opinion  the  court  said:  "This  unlawful 
invasion  of  the  plaintiff's  right  gave  it  a 
cause  of  action,  and  if,  as  alleged,  the  prop- 
erty was  wholly  lost  by  reason  of  the  illegal 
levy  and  sale,  the  plaintiff  would  be  entitled 
to  recover  at  least  the  actual  value  of  the 
com.  This  was  alleged  to  be  the  price  which 
the  defendant  agreed  to  pay  Heile  &  Sons  on 
delivery  at  destination." 

The  question  in  this  class  of  cases  Ib  not 
whether  the  plaintiff  was  divested  of  all  or 
part  of  his  property,  but  whether  the  wrong- 
ful seizure  thereof  amounted  to  a  conver- 
sion of  the  property.  Where  such  is  the 
case,  the  owner  of  the  property  has  several 
remedies,  among  which  are  an-  action  for 
damages  resulting  from  the  wrongful  set- 
£ure,  and  the  action  of  trover,  in  each  of 
which  actions  the  measure  of  recovery  would 
be  practically  the  same,  viz.,  the  value  of 
the  property  converted  with  interest,  etc. 

"Where  the  conversion  has  tBkea  place, 
the  owner  is  not  bound  to  receive  back  the 
property  if  tendered,  either  before  or  after 
suit,  and  if  he  does  take  it  back  this  does 
not  bar  his  suit,  but  goes  in  mitigation  of 
damages.  •  Where  the  conversion  is  com- 
plete, the  injury  suffered,  of  course,  is  the 
value  of  what  is  converted."  2  Cooley  on 
Torts,  p.  878.  See,  also,  note  to  same  au- 
thority, p.  879. 

"A  plaintiff  in  execution  procuring  a  levy 
to  be  made  on  a  stranger's  goods  is  guilty 
of  conversion,  whether  he  takes  possession 
or  not.  Conversion  is  any  wrongful  exer- 
cise or  assumption  of  authority,  personally 
or  by  procurement,  over  another's  goods, 
depriving  him  of  their  possession."  Hale  v. 
Ames,  2  T.  B.  Mon.  (Ky.)  143,  15  Am.  Dec. 
150 ;  St  George  v.  O'Connell,  110  Mass.  475 ; 
28  Am.  &  Eng.  Enc.  L.  (2d  Ed.)  691  et  seq. 

In  McPheters  v.  Page,  83  Me.  234,  22  Atl. 
101,  23  Am.  St  Bep.  772,  the  opinion  says: 
"Any  act  of  dominion  wrongfully  exerted 
over  property  in  denial  of  the  owner's  right, 
or  inconsistent  with  it,  amounts  to  a  con- 
version." 

In  the  case  in  judgment,  the  defendants 
procured  the  levy  of  an  attachment  on  the 
entire  car  load  of  oats,  removed  and  sold 
a  part  and  abandoned  the  residue,  thereby 
not  only  interfering  with,  but  wrongfully 
depriving  the  plaintiff  bank  of  the  posses- 
sion of  the  property,  and  prevented  a  con- 
summation of  its  sale  and  delivery  to  pur> 
chasers  and  consignees  thereoCt 
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The  contentions  of  defendants :  First,  that 
their  acts  were  not  wrongful  and  did  not 
amount  in  law  to  a  conversion  of  the  prop- 
erty attached;  and,  second,  that  because 
certain  parties  other  than  the  plaintiff  bank, 
1  e.,  T.  G.  Linger  and  A.  W.  Howard,  and 
Poindexter  &  Hopwood  at  Ldnger's  instance, 
made  efforts  to  sell  the  residue  of  the  oats, 
the  bank  is  to  be  held  as  unqualifiedly  rec- 
ognizing Its  ownership  of  the  residue  of 
the  oats,  and  therefore  responsible  for  what- 
ever loss  has  resulted  from  delay  in  dis- 
posing of  the  oats,  or  from  the  manner  in 
which  they  were  disposed  of — ^are  wholly 
without  merit 

"After  the  drawer  of  a  draft  has  parted 
with  the  title  thereto  to  his  bank,  no  sub- 
sequent admissions  of  his  can  prejudice  the 
bank's  right"  Greensburg  Nat  Bank  v. 
Syer  &  Co.,  supra. 

The  Instructions  asked  by  the  plaintiff  at 
the  trial,  Nos.  6  to  11,  inclusive,  which 
were  refused,  as  well  as  instructions  Nos.  1, 
2,  and  5  given,  expounded  the  law  applicable 
to  the  fiicts  which  the  evidence  tended  to 
prove,  and  in  accordance  with  the  views  ex- 
pressed in  this  opinion,  therefore,  the  court 
erred  in  refusing  instructions  Nos.  6  to  11, 
inclusive. 

For  the  foregoing  reasons,  the  judgment 
of  the  corporation  court  of  the  city  of  Roan- 
oke is  reversed,  the  verdict  of  the  jury  set 
aside,  and  the  cause  remanded  for  a  new 
trial  not  inconsistent  with  this  opinion. 

Reversed. 

014  Va.  78) 

IflLLBR  et  aL  ▼.  BUCHANAN  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

9,  1912.) 

1.  Wills    (§   439*) —Consteuohon— Testa- 
tor's Intent. 

In  construing  a  will,  testator's  intent 
should  be  given  effect,  if  possible;  technical 
rules  of  construction  being  subservient  thereto. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  f§  952,  955,  957;   Dec.  Dig.  i  439.*1 

2.  Wills  (§  184*)— Constbtjction  of  Codi- 
cil. 

Testatrix's  will  released  certain  claims  to 
the  debtors,  made  other  specific  bequests,  and 
provided  that  the  residue  of  her  estate  should 
be  divided  equally  amon^  her  nephews  and 
nieces.  A  codicil  provided  that,  to  dispose  of 
personalty  "not  disposed  of  by  my  will  above 
mentioned,"  "any  and  all  money  and  notes  I 
may  have  at  my  death,  also  my  household 
property,"  should  be  turned  over  to  W.,  ex- 
cept certain  items.  Held,  that  the  will  and 
coaicil  are  irreconcilable,  and  that,  since  the 
latter  must  control,  the  codicil  governs  the 
disposition  of  the  general  residuum  of  the 
estate,  without  interfering  with  the  specific 
bequests  and  directions  mentioned  in  the  will. 

[Ed.  Note.— For*  other  cases,  see  WUls,  Cent. 
Dig.  §§  462-467;    Dec.  Dig.  f  184.*] 


8.  Wills  (§  184*)— Conflict  with  Codicil 
— EFFEcrr. 

A  codicil  controls  irreconcilable  provisions 
of  the  will. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  §§  462-467;    Dec.  Dig.  t  184.*] 


4.  Wills  (|  184^)— Codicils— CoNSTBuonoN. 
Generally  a  codicil  will  be  construed  as 
operating  upon  some  part  of  the  estate,  even 
when  its  terms,  literally  interpreted,  would 
not  so  operate ;  but  it  will  be  construed  as  be- 
ing consistent  with  the  will,  whei«  the  dis- 
crepancy claimed  is  not  obviously  intended  by 
the  testator. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  If  462-467;    Dec  Dig.  |  184.*] 

Appeal  ftom  Corporation  Court  of  Bristol. 

Bill  by  W.  H.  Buchanan,  executor,  and 
others,  against  Elizabeth  A.  Miller  and  oth- 
ers. From  the  decree,  defendants  appeaL 
Affirmed. 

White,  Penn  ft  Penn,  for  appellants.  B. 
F.  Buchanan  and  John  P.  Buchanan,  for  ap- 
pellees. 

HARRISON,  J.  This  suit  involves  a  con- 
struction of  the  last  wiU  and  testament  of 
Nancy  H.  Buchanan.  The  learned  Judge  of 
the  corporation  court  of  the  city  of  Bristol, 
to  whose  docket  the  cause  was  transferred 
from  the  circuit  court  of  Smyth  county,  has 
filed  as  part  of  the  record  a  written  opinion, 
which  so  fully  and  clearly  discusses  the  law 
and  facts,  and  so  satisfactorily  presents  the 
views  entertained  by  this  court  as  to  the 
proper  construction  of  the  will  in  question, 
that  we  cannot  do  better  than  adopt  the 
same  as  an  entirely  sufficient  disposition  of 
the  present  controversy: 

"On  the  22d  day  of  July,  1908,  Mrs.  Nancy 
H.  Buchanan  made  her  wUl,  in  whida  she 
directed  the  disposition  of  all  her  real  and 
personal  estate.  The  provisions  of  the  will 
affecting  the  personalty  are  as  follows: 

"  '6.  I  devise  and  bequeath  to  James  C 
and  Thomas  W.  Buchanan  the  balance  due 
me,  as  shown  by  settlement  made  between 
us  by  F.  Grundy  Buchanan,  and  stated  in  an 
account  book  in  my  possession. 

**  *7.  I  give  and  devise  to  Rees  H.  Buchan- 
an all  the  notes  and  debts  due  by  him  to 
Thomas  W.  Buchanan  and  which  have  re- 
cently been  assigned  to  me  by  said  Thomas 
W.  Buchanan. 

"'8.  All  the  rest  and  residue  of  my  said 
estate,  which  I  shall  not  dispose  of  by  gift, 
during  my  life,  and  I  expect  to  dispose  of 
most  of  my  household  furniture  in  this  way,  I 
direct  shall  be  taken  into  custody  by  my  exec- 
utor and  out  of  same  shall  pay  first  to  Thom- 
as Raymond  Buchanan  and  Nancy  Buchanan, 
children  of  Thos.  W.  Buchanan,  five  hundred 
dollars  each,  and  the  balance  shall  go  equally 
to  all  my  nephews  and  nieces,  share  and 
share  alike.* 

''On  the  12th  day  of  August,  1909,  Mrs. 
Buchanan  executed  the  following  codicil: 

**  *I,  Nancy  Buchanan,  on  this  the  12th  day 
of  August,  1909,  do  hereby  direct  that  my  ad- 
ministrator appointed  in  my  will,  made  about 
one  year  ago,  make  the  following  disposition 
of  my  personal  property,  not  disposed  of  by 
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my  will  above  mentioned,  and  my  household 
effects  as  follows: 

"  '1.  I  direct  that  any  and  all  money  and 
notes  that  I  may  have  at  my  death,  and  also 
my  household  property,  be  turned  over  to  my 
nephew,  W.  B.  Clark,  to  whom  I  give  the 
same  forever,  except  the  following  Items, 
which  I  direct  him  and  my  administrator  to 
convey  to  the  following  persons: 

"  *1  bureau  to  my  niece,  Nannie  B.  Clark ; 
1  sideboard  with  glass  top  to  W.  H.  Buchan- 
an; 1  yellow  pitcher  and  one  bureau  to  J. 
D.  Buchanan;  one  candle  stand  and  large 
dish  to  B.  F.  Buchanan. 

*'  'Remembering  a  promise  made  when  R. 
W.  Buchanan  was  born,  and  who  was  named 
for  my  father,  I  direct  that  the  sum  of  fifty 
dollars  be  given  him  for  the  colt  I  promised 
to  give  him. 

**  'Witness  my  name  and  signature  this  the 
12  day  of  Aug.,  1909. 

'*  '[Signed]    Nancy  H.  Buchanan.' 

*'  *We,  the  undersigned,  have  in  the  pres- 
ence of  the  testator,  Nancy  H.  Buchanan,  on 
this  day,  Aug.  12,  1909,  witnessed  the  above 
signature,  which  she  has  declared  to  us  to  be 
the  disposition  of  her  personal  and  house- 
hold property. 

'[Signed]    J.  B.  Bittinger, 
"  'Mary  E.  Painter.' 

It  appears,  from  an  agreement  of  facts 
filed  with  the  record,  that  when  the  codicil 
was  written  the  testatrix  did  not  have  be- 
fore her  the  original  will,  and  that  the 
money,  notes,  household,  and  other  property 
referred  to  in  the  codlcU  were  worth  at  least 
$10,000,  and  constituted  the  whole  of  the 
personal  property  of  the  testatrix. 

[1]  "The  executor  brought  this  suit  for  a 
construction  of  the  will  as  affected  by  the 
codicil,  and  the  real  contest  in  the  case 
arises  between  the  nephews  and  nieces,  men- 
tioned in  the  residuary  clause,  and  W.  B. 
Clark,  the  chief  beneficiary  named  in  the 
codicil.  This  contest  raises  a  question  of 
construction  of  more  than  ordinary  interest^ 
and  the  respective  claims  of  these  contest- 
ants have  been  presented  with  marked  force 
and  clearness  by  counsel,  both  orally  and  in 
the  briefs.  If,  however,  we  bear  in  mind 
tliat  the  object  of  the  interpretation  of  a 
will  is  to  arrive,  if  possible,  at  the  intention 
of  the  maker,  and  that  technical  rules  of 
construction  must  always  be  treated  as  sub- 
servient and  subordinate  to  this  object,  I 
do  not  think  the  question  here  presented  will 
be  found  very  diflicult  of  solution. 

[2,  3]  "Under  the  will  as  originally  written, 
the  specific  personal  estate  mentioned  in 
clauses  6  and  7  would  have  gone  to  James 
C.  and  Thomas  W.  Buchanan,  and  to  Rees 
H.  Buchanan,  respectively.  Then,  under 
clause  8,  ^500  each  would  have  first  been 
paid  to  Thomas  Raymond  Buchanan  and 
Nancy  Buchanan,  and  the  residue  of  the 
l)ersonalty  would  have  gone  to  all  the  neph- 
ews and  nieces,  share  and  share  alika    The 


residuum  thus  to  be  divided  would  have  con- 
sisted, as  appears  from  the  agreed  facts,  of 
money,  notes,  and  household  property — the 
same  estate  which  is  enumerated  and  the 
disposition  of  which  is  directed  in  the  codi- 
cil. There  is  no  room  to  doubt  that  Mrs. 
Buchanan  intended  to  give  this  estate  to  her 
nephews  and  nieces  when  the  will  was  writ- 
ten; but  It  is  equally  free  from  doubt  that 
she  Intended  to  give  it  to  W.  B.  Clark  when 
the  codicil  was  written.  The  language,  *I 
direct  that  any  and  all  money  and  notes  that 

1  may  have  at  my  death,  and  also  my  house- 
hold property,  be  turned  over  to  my  nephew, 
W.  B.  Clark,  to  whom  I  give  the  same  for- 
ever,' is  emphatic  and  significant  These 
words,  when  taken  with  the  exceptions  men- 
tioned in  the  codicil,  clearly  indicate  that 
the  testatrix  intended  to  give  to  W.  B.  Clark 
a  very  substantial  interest  in  the  personal 
estate.  This,  I  think,  in  view  of  the  admit- 
ted value  and  character  of  the  personal  es- 
tate, is  the  first  and  natural  impression  to 
be  obtained  from  a  reading  of  the  will  and 
codicil,  and  this  Impression  is  intensified  on 
closer  consideration.  The  clear  result  is  an 
irreconcilable  confiict  between  the  residuary 
clause  and  the  codicil,  and  the  provisions  of 
the  codicil  must  prevail.  3  Mln.  Inst  549; 
Bosley  v.  Bosley,  14  How.  390,  14  Ia  EW.  468; 
Gordon  v.  Whitlock,  92  Va.  729,  24  S.  E.  342. 

"Nor  do  I  think  the  conclusion  here  reach- 
ed is  affected  by  the  words,  'not  disposed  of 
in  my  will,*  wlilch  appear  in  the  introduction 
to  the  codicil.  The  two  Instruments  must  be 
read  and  construed  together  In  their  entirety, 
and  so  as  to  give  effect,  as  far  as  possible, 
to  both.    'Ut  res  magis  valeat  quam  pereat* 

2  Mln.  Inst.  (4th  Ed.)  p.  1057;  30  A.  &  E. 
Enc.  663-665. 

"The  words  above  quoted  from  the  codicil, 
taken  literally,  sustain  the  contention  of  the 
residuary  legatees,  for  the  will  undoubtedly 
disposed  of  the  very  same  property  which  W. 
B.  Clark  now  claims  under  the  codicil;  but 
this  literal  interpretation  leads  to  results 
which  cannot  be  reconciled  with  the  appar- 
ent intent  of  the  testatrix.  It  leads,  also,  to 
the  entire  nullification  of  the  codicil.  Both 
of  these  results  are  at  variance  with  elemen- 
tary rules  of  construction. 

[4]  "  'As  a  general  thing,  a  codicil  will  be 
construed  as  operative  upon  some  portion  of 
the  estate,  even  where  its  terms,  literally  in- 
terpreted, would  be  found  to  have  no  opera- 
tion; but,  as  we  have  before  said,  the  codicil 
will  be  construed  as  being  consistent  with 
the  will,  where  the  discrepancy  claimed  is 
not  obviously  intended  by  the  testator.*  1 
Redfield  on  Wills,  p.  360.  . 

"Applying  the  rule  quoted  from  Redfield 
above,  which  is  abundantly  supported  by  the 
authorities,  and  which  seems  to  me  to  em- 
body in  succinct  form  the  rules  of  construc- 
tion applicable  to  this  case,  I  am  of  opinion 
that,  under  a  correct  interpretation  of  this 
will  and  codicil,  the  executor  should  follow 
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In  his  admlnistratloii  of  the  estate  the  direc- 
tions In  clauses  6  and  7  of  the  will,  shonld 
next  pay  to  Thomas  Raymond  Buchanan  and 
Nancy  Buchanan  $500  each,  and  then,  after 
disposing  of  the  specific  articles  of  house- 
hold use  mentioned  in  the  exceptions  in  the 
codicil,  and  paying  to  R.  W.  Buchanan  the 
sum  of  $50  as  therein  directed,  he  should  ac- 
count to  W.  B.  Clark  for  the  balance  of  any 
notes  and  money  and  household  property  be- 
longing to  the  testatrix  at  her  death.  In 
other  words,  the  codicil  should  be  construed 
so  as  not  to  interfere  with  any  specific  be- 
quests and  directions  of  the  testatrix  men- 
tioned In  the  will,  but  should  only  affect  the 
general  residuum.  This  construction  avoids, 
on  the  one  hand,  a  too  literal  interpretation 
of  the  words,  *not  disposed  of  by  my  will,' 
which,  as  we  have  seen,  would  lead  to  a 
wholly  inconsistent  conclusion,  and  one  that 
varies  with  the  manifest  general  intent  of 
the  testatrix  at  the  time  the  codicil  was  writ- 
ten. It  would  also,  on  the  other  hand,  give 
effect  to  the  specific  bequests  and  directions 
in  the  will,  which  are  always  to  be  favored 
as  against  the  taker  of  the  residue.  Waring 
V.  Bosher,  91  Va.  291,  21  S.  E.  464. 

"I  do  not  overlook  the  rule  of  construction, 
which  is  earnestly  invoked  on  behalf  of  the 
residuary  legatees  under  the  original  will, 
*that  a  clear  gift  is  not  to  be  cut  down  by  any 
subsequent  provision,  unless  the  latter  is 
equally  clear,'  and  that,  where  a  gift  has  been 
clearly  made  in  a  will,  the  provision  making 
the  gift  will  not  be  revoked  by  a  codicil, 
where  there  is  any  doubt  as  to  the  intention 
to  revoke  it.  The  case  at  bar,  I  think,  does 
not  fall  within  the  influence  of  this  rule,  but 
is  governed  by  the  converse  of  it.  The  rule 
does  not  apply  far  enough  to  cover  the  specif- 
ic bequests  in  the  sixth,  seventh,  and  eighth 
clauses,  because  the  language  of  the  codicil 
Is  not  sufliclent  to  clearly  give  to  W.  B.  Clark, 
as  the  residuary  general  legatee,  the  personal 
estate  previously  directed  in  the  will  to  be 
applied  to  these  specific  bequests  (Waring  v. 
Bosher,  supra) ;  and  by  giving  effect  to  these 
specific  bequests  in  the  will  we  have  some- 
thing for  the  words,  'not  disposed  of,*  to  op- 
erate upon,  and  we  also  give  some  effect  to 
the  codicil.  But  as  to  the  general  residuum, 
while  there  was  a  manifest  general  intent  on 
the  part  of  the  testatrix,  at  the  time  of  mak- 
ing the  original  will,  to  give  it  to  the  nephews 
and  nieces,  there  was  also,  at  the  time  of  the 
making  of  the  codicil,  an  equally  manifest 
general  intent  to  give  it  to  W.  B.  Clark. 
There  is  no  way  by  which  to  reconcile  these 
two  general  intents,  and  the  later  one,  there- 
fore, must  prevail.  Dawson  v.  Dawson,  37 
Va.  635,  and  authorities  cited  supra. 

**I  have  purposely  omitted  up  to  this  point 
any  reference  to  the  case  of  Earl  of  Hard- 
wick  e  V.  Douglas,  7  Clark  &  Finnelly,  795,  in 
which  the  majority  opinion  supports  the  con- 
struction which  I  have  adopted  in  the  case  at 


bar.  It  is  only  the  decision  to  which  I  have 
been  referred,  and  the  only  one  which  I  have 
found,  dealing  directly  with  a  conflict  similar 
to  the  one  involved  here  between-  the  will 
and  the  codicil.  It  is  not  necessary  to  rest 
the  decision  in  this  case  upon  the  authority  of 
the  decision  Just  mentioned,  but  I  think  it 
nevertheless  is  strong  authority  for  the  con- 
clusion here  reached.  Couns'el  for  the  resid- 
uary legatees  under  the  original  will  seeks 
to  distinguish  the  decision  in  question  from 
the  case  at  bar,  for  the  reason  that  the  tes- 
tator in  the  former  case,  unlike  the  testatrix 
in  the  latter,  had  the  original  will  before  him 
at  the  time  the  codicil  was  prepared.  This 
distinction  is  worthy  of  consideration;  but 
I  do  not  think  it  is  entitled  to  as  much 
weight  as  is  claimed  for  it  by  counsel.  The 
agreed  facts  show  that  the  estate  mentioned 
in  the  codicil  was  very  valuable.  The  will 
had  been  written  only  about  a  year  before 
the  codicil  was  prepared.  It  hardly  seems 
reasonable  to  conclude  that  the  testatrix 
would  have  forgotten  in  so  short  a  time  the 
disposition  previously  made  of  so  large  a  per- 
sonal estate. 

•*The  agreement  of  facts  is  not  entirely 
clear  as  to  the  value  of  this  estate.  It  might 
be  construed  to  refer  to  the  value  of  the  en- 
tire personal  estate,  including  the  specific  be- 
quests. Inasmuch,  however,  as  counsel  for 
the  nephews  and  nieces  stated  in  argument 
that  the  purpose  of  fixing  the  value  was  to 
show  the  jurisdictional  amount  necessary  on 
appeal,  I  assume  that  the  third  paragraph 
in  the  agreement  refers  to  the  general  resid- 
uum. But  in  any  event,  regardless  of  the 
question  of  value,  the  fact  that  the  testatrix 
enumerates  in  the  codicil  the  same  property 
which  she  had  formerly  directed  to  be  dif- 
ferently applied  raises,  as  we  have  already 
seen,  a  plain  and  irreconcilable  conflict  be- 
tween the  codicil  and  the  residuary  clause  in 
the  will.  In  the  face  of  this  conflict,  there 
is  no  other  legal  course  open  than  to  give  the 
general  residuum  of  the  estate  to  W.  B. 
Clark." 

The  decree  complained  of,  which  carries 
into  effect  the  conclusion  reached  in  the  fore- 
going opinion,  must  be  affirmed. 

Affirmed. 


(114  Va.  24) 
COLONIAL  COAL  &  COKE  CO.  v.  GASS. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

12,  1912.) 

1.  Master  and   Servant    (§  185* )— Fellow 
Servants— Effect  of  Rule. 

A  rule  of  a  coal  mining  company  requir- 
ing miners  to  examine  the  condition  of  tlieir 
working  places  and  to  report  any  unsafe  con- 
dition, ceasing  work  until  the  place  is  made 
safe,  merely  requires  each  employ^  to  take 
precautions  for  bis  own  safety,  and  does  not 
constitute  one  miner  a  vice  principal,  as  af- 
fecting  liability  for  death   of  a  fellow  miner 


•For  ether  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


776 


75  SOUTHBASTERN  BBPOBTEB 


(Va. 


caused  by  date  fallinf  from  the  roof  of  the 
mine  room. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  fS  885-421;  Dec  Dig.  S 
185.*] 

2.  Death  (f  88* )— Wrongful  Death— Dam- 
ages—Measure. 

In  an  action  by  a  mother  for  negligent 
death  of  her  18  year  old  son,  she  is  entitled 
to  recover  the  amount  of  his  probable  earnings 
during  what  woVild  have  probably  been  his 
lifetime,  and  not  merely  during  her  probable 
lifetime,  though,  having  a  husband,  she  was 
not  dependent  upon  her  son  for  support 

[Ed.  Note.— For  other  cases,  see  Death, 
Cent  Dig.  SI  112-114,  119;    Dec  Dig.  I  86.*] 

ESrror  to  Circuit  Court,  Wise  County. 

Action  by  Pearl  Gass,  administratrix, 
against  Colonial  Coal  &  Coke  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Yicary  &  Peery  and  Bullitt  &  Chalkley,  for 
plaintiff  In  error.  William  H.  Werth  and  E. 
M.  &  H.  E.  Fulton,  for  defendant  In  )error. 

HARRISON,  J.  Paul  Burnett,  tihe  plain- 
tiffs Intestate,  a  boy  18  years  of  age,  was 
killed  In  the  coal  mine  of  the  defendant  com- 
pany by  a  fall  of  slate  from  the  roof  of  room 
No.  36,  while  engaged  In  the  discharge  of  his 
duties  as  a  mule  driver.  His  death  Is  al- 
leged «to  have  been  caused  by  the  negligence 
of  the  defendant  company,  and  this  suit  was 
brought  to  recover  the  damages  resulting 
from  such  negligent  killing.  There  was  a 
verdict  and  judgment  In  favor  of  the  plain- 
tiff, which  Is  brought  under  review  by  the 
present  writ  of  error  awarded  the  defendant 
company. 

[1]  The  plaintiff's  third  instruction,  which 
Is  objected  to,  tells  the  Jury  that,  "If  they 
believe  from  Uie  evidence  that  the  defendant 
put  upon  Eugene  Austin  and  Roy  Shoemaker 
the  duty  of  exercising  ordinary  care  In  pro- 
viding and  maintaining  a  reasonably  safe 
roof  at  the  place  In  question,  then  said  Aus- 
tin and  Shoemaker  were  not  fellow  servants 
of  Paul  Burnett,  with  reference  to. this  duty, 
but  were  the  representatives  of  the  defend- 
ant as  to  that  duty,  and  the  failure  of  ei- 
ther of  them  in  the  performance  of  this  duty 
(if  such  failure  there  was)  would  be  the  per- 
sonal failure  of  the  defendant  Itself." 

The  record  shows  that  E)ugene  Austin  and 
Paul  Shoemaker  were  ordinary  laborers  in 
the  defendant's  mine;  the  former  operating 
a  machine  for  cutting  the  coal,  and  the  lat- 
ter a  coal  digger.  Independent  of  the  com- 
pany's rule  No.  13,  which  Is  relied  on  by  the 
plaintiff,  there  Is  no  evidence  tending  to  show 
that  eltlier  of  these  parties  was  a  vice  prin- 
cipal of  the  defendant  company. 

Rule  No.  13  is  relied  on  as  showing  that 
it  was  Austin's  duty  to  look  after  the  roof 
at  the  place  of  the  accident.  So  far  as  the 
rule  concerns 'the  roof  of  the  mine,  or  Im- 
poses any  duty  upon  Austin,  It  provides  that 
the  machine  man   ''shall  also  examine  the 


condition  of  his  working  place,  and.  If  found 
unsafe,  report  the  same  to  the  mine  boss,  and 
cease  work  at  such  place  until  the  same  is 
made  safe."  This  language  does  not,  and 
was  manlfestiy  not  Intended  to.  Impose  upon 
Austin  the  duty  of  providing  and  maintain- 
ing a  reasonably  safe  roof.  The  whole  dut7 
put  upon  him  was  to  examine  the  roof  when 
he  went  to  work  thereunder,  and.  If  found 
unsafe,  to  report  the  same  to  the  mine  boas 
and  cease  work  until  the  same  was  made 
safe.  In  other  words,  so  far  as  reporting  a 
defect  was  concerned,  or  staying  out  of  the 
place  until  the  defect  was  cured,  he  was  un- 
der no  higher  or  further  duty  than  any  oth- 
er employ^  would  have  been  to  rQ>ort  any 
discovered  defect  In  the  roof.  Rule  13,  so 
far  as  applicable  to  machine  operators,  meant 
that  they  should  look  out  for  the  purpose  of 
securing  their  own  safety  and  guarding  the 
machine  against  danger.  It  did  not  mean 
that  they  should  be  charged  with  the  duty  of 
discovering  and  remedying  defects  which 
might  result  In  Injury  to  others.  This  duty 
of  Inspection  and  having  defects  remedied 
rested  upon  the  mine  boss,  who  was  the  vice 
principal  of  the  company.  It  Is  unquestion- 
abl'y  to  the  Interest  of  all  engaged  In  the 
dangerous  work  of  mining  coal  that  the  com- 
pany should  make  It  the  duty  of  as  many 
persons  as  possible  to  look  out  for  defects 
and  dangers  and  report  the  same  to  the  mine 
boss  as  soon  as  discovered.  It  would,  how- 
ever, place  upon  the  company  a  burden  it 
could  not  well  bear  to  hold  that  every  min- 
er was  a  vice  principal  of  the  company, 
whose  duty  it  was  to  keep  a  lookout  for  de- 
fects and  report  them,  when  discovered,  to 
the  mine  boss.  The  miner,  who,  for  his  own 
protection,  Is  charged  with  the  duty  of  look- 
ing out  for  defects  and  reporting  them.  Is 
not  the  vice  principal  of  the  company,  but  is 
a  fellow  servant  of  all  other  employ^. 

We  are  of  opinion  that  the  instruction  un- 
der consideration,  being  without  evidence  to 
support  It,  was  erroneous,  and  should  have 
been  rejected. 

Instruction  No.  4,  given  for  the  plaintiff,  is 
subject  to  the  same  objection  that  was  urged 
to  No.  3.  It  tells  the  jury  that  It  was  the 
duty  of  Austin  and  Shoemaker,  as  well  as 
Draughn,  the  mine  boss,  to  look  after  and 
discover  defects  in  the  roof,  as  mentioned  In 
instruction  No.  3,  and  that,  If  they  failed  in 
the  performance  of  such  duty  the  company 
was  liable.  For  the  reasons  already  given, 
this  Instruction  should  also  have  been  re- 
fused. 

Objection  Is  taken  to  the  action  of  the 
court  in  refusing  to  give  for  the  defendant 
the  following  Instruction:  "The  court  fur- 
ther instructs  the  jury  that  under  the  rules 
of  the  defendant  company,  which  were  read 
in  evidence  to  the  jury,  with  reference  to  the 
duties  of  coal  diggers  and  machine  men.  In 
looking  after  and  making  safe  the  roof  of 
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the  mine  in  their  respective  working  places, 
the  intent  and  meaning  of  the  said  rules  was 
that  said  machine  men  and  said  coal  diggers 
shonJd  look  after  the  roof  of  the  mine  In 
their  said  places,  and  make  the  same  safe  in 
BO  far  as  it  was  necessary  to  protect  them- 
selves,  respectively,  from  danger,  but  that 
the  rules  of  the  company,  read  in  evidence  as 
aforesaid,  were  not  intended  to  mean,  and 
did  not  mean,  that  the  said  machine  men 
and  coal  diggers  should  be  charged  with  the 
duty  of  making  their  respective  working  plac- 
es safe  for  others  to  work  in;  that  so  far 
as  other  persons  were  concerned,  that  is,  per- 
sons other  than  the  said  machine  men  and 
coal  diggers,  the  duty  rested  upon  the  mine 
boss  to  use  ordinary  care  to  see  that  the  said 
places  were  safe,  and  if  the  company, 
through  its  mine  boss,  did  use  ordinary  care 
to  see  that  the  roof  which  caused  the  acci- 
dent in  this  case  was  safe,  then  the  company 
cannot  be  held  liable  for  any  negligence  on 
the  part  of  the  said  machine  men,  or  coal 
diggers,  if  such  there  was,  in  failing  to  use 
ordinary  care  to  see  that  such  place  was 
safe." 

This  instruction  should  have  been  given. 
It  is  supported  by  the  evidence,  properly  in- 
terprets the  rules  of  the  company,  and  cor- 
rectly states  the  law  applicable  to  this 
phase  of  the  case.  Falling  slate  from  the 
roof  is  one  of  the  greatest  dangers  in  min- 
ing, and  one  which  requires  constant  watch- 
fulness and  care  to  guard  against.  The 
working  place  of  the  miner  is  constantly 
changing  as  he  drives  into  the  face  of  the 
coal,  and  what  may  be  entirely  safe  at  one 
hour  may  not  be  the  next  Hence  the  rules 
of  the  company  properly  provide  that  not 
only  the  mine  boss,  its  vice  principal,  shall 
make  regular  inspections,  but  that  the  ma- 
chine cutter  shall,  as  he  proceeds  with  his 
work,  for  the  protection  of  himself  and  the 
machine,  look  after  the  condition  of  the 
roof,  and  also  •  that  the  miner  should  look 
after  the  roof  in  his  own  working  place,  and 
do  what  at  the  time  might  appear  necessary 
to  protect  himself,  or,  if  he  were  unable  to 
remedy  any  defect  he  might  discover,  to  go 
out  of  the  mine  and  report  the  trouble  to 
the  mine  boss,  and  remain  out  until  the  de- 
fect was  repaired.  These  rules  were  never 
intended  to  make  each  miner  the  alter  ego 
of  the  company.  The  law  of  self-preserva- 
tion would  demand  of  the  miner  as  much 
care  for  himself  as  is  required  of  him  by 
the  rules  in  question. 

[2]  The  action  of  the  court  in  giving  for 
the  plaintiff  instruction  No.  7,  on  the  meas- 
ure of  damages,  is  assigned  as  error.  Two 
objections  are  urged  to  this  instruction:  (1) 
That  it  allows  the  plaintiff  to  recover  as 
damages  the  probable  earnings  of  the  intes- 
tate during  what  would  have  been  his  prob- 
able lifetime,  whereas  it  is  contended  that 
the  court  should  have  limited  the  recovery 
to  the  probable  lifetime  of  the  beneficiary, 


who  was  the  decedent's  mother;  and  (2) 
that  the  mother,  having  a  husband,  had  no 
right  to  recover  on  account  of  the  wages 
her  son  might  have  earned  during  his  life- 
time. 

In  support  of  these  propositions  numerous 
authorities  from  other  jurisdictions  are  cit- 
ed; but,  whatever  may  be  the  law  in  other 
states,  it  has  long  been  settled  by  the  deci- 
sions of  this  court  that  both  contentions  are 
untenable.  B.  &  O.  R.  Co.  v.  WightmaUr 
70  Va.  431,  26  Am.  Rep.  384;  N.  &  W.  Ry. 
Co.  V.  Phillips,  100  Va.  362,  41  S.  B.  726; 
Pocahontas  0.  Co.  v.  Rukas,  104  Va.  278, 
51  S.  E.  449. 

In  Wightman's  Case,  supra,  it  is  said  that 
"under  the  Virginia  statute  the  damages,  it 
is  true,  are  given  first  to  the  husband  or 
wife,  parent  or  child;  but,  if  neither  of 
these  is  alive,  the  action  then  may  be  main- 
tained and  the  damages  will  be  assets  to 
be  disposed  of  according  to  law.  In  this 
respect  the  Virginia  statute  differs  from  that 
of  all  the  other  states." 

In  other  words,  the  recovery  with  us  is 
for  the  wrongful  death,  and  not  merely  be- 
cause there  are  dependent  relatives,  and 
therefore  the  right  of  recovery  is  not  affect- 
ed by  the  absence  of  relatives,  or  by  the 
fact  that  surviving  beneficiaries  are  wealthy 
or  poor. 

In  Wightman's  Case,  in  discussing  the  ele- 
ments of  damage  recoverable.  Judge  Staples 
says  they  may  be  ascertained,  first,  "by  fix- 
ing the  same  at  such  sum  as  would  be  equal 
to  the  probable  earnings  of  the  deceased, 
taking  into  consideration  the  age,  business 
capacity,  experience,  and  habits,  health,  en- 
ergy, and  perseverence,  of  the  deceased  dur- 
ing what  would  probably  have  been  his  life- 
time, if  he  had  not  been  killed." 

The  instruction  under  consideration  ap- 
pears to  be  practically  a  reproduction  of  in- 
struction No.  3  in  the  Rukas  Case,  supra, 
which  provides  that  the  damages  should  be 
fixed  at  such  sum  as  would  be  equal  to  the 
probable  earnings  of  the  deceased  during 
what  would  probably  have  been  his  life- 
time, had  he  not  been  killed,  and  no  mention 
is  made  of  the  lifetime  of  the  surviving 
beneficiary.  That  instruction  was  excepted 
to,  and  the  giving  of  it  assigned  as  error. 
In  disposing  of  the  exception  this  court 
says:  "With  regard  to  the  instruction  as  to 
what  constitute  proper  elements  of  damage 
in  this  class  of  cases,  it  is  conceded  that  the 
instruction  conforms  to  the  decisions  of  this 
court ;  but  a  different  rule  Is  invoked  as  be- 
ing, it  is  alleged,  more  in  harmony  with  the 
weight  of  authority  in  other  states.  It  is 
sufficient  to  say  that  this  court  has  recently 
had  occasion  to  consider  that  question,  and 
no  sufficient  reason  is  perceived  to  Justify  a 
departure  from  our  own  precedents." 

We  do  not  deem  it  necessary  to  prolong 
this  opinion  with  a  detailed  discussion  of 
the  remaining  assignments  of  error.     It  is 
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sufflcient  to  say  that  each  of  them  has  re- 
ceived due  consideration,  and  that  no  error 
is  thereby  disclosed  prejudicial  to  the  rights 
of  the  defendant. 

For  the  errors  herein  pointed  out,  the 
judgment  complained  of  must  be  reversed, 
the  verdict  set  aside,  and  the  case  remanded 
for  a  new  trial. 

Reversed. 


(114  Va.  58) 

KEYS  PLANING  MILL  CO.  v.  KIRKBRIDE. 

{Supreme  Court  of  Appeals  of  Virginia.    Sept 

9,   1912.) 


1.  Equity  (R  119,  392*)— Oeoss- Action— En- 
forcement OF  LiBN. 

A  general  contractor,  made  a  party  to  a 
suit  by  a  subcontractor  to  enforce  a  lien,  and 
duly  served  with  summons,  is  bound  by  a  de- 
cree against  him;  but  where  he  was  not  served 
with  summons  to  answer  a  petition  filed  by 
another  subcontractor  to  enforce  his  lien  on 
the  balance  due  from  the  owner,  he  is  not 
bound  by  the  decree  against  him,  and  is  en- 
titled to  file  a  petition  for  rehearing,  as  au- 
thorized by  Code  1904,  {  3233. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent.  IMg.  §§  293-305,  834-851;  Dec  Dig.  §§ 
119,  392.*] 

2.  Appeal  and  Ebror  (§  222*)— Questions 
Rbviewabl e— Jurisdiction  of  Trial 
Court. 

Where  a  subcontractor  filing  a  petition  in 
a  suit  by  another  subcontractor  to  enforce  a 
lien,  and  obtaining  a  decree  without  service 
of  summons  on  the  general  contractor  to  an- 
swer, did  not  raise  any  question  in  the  trial 
court  as  to  the  jurisdiction  of  the  court  to 
permit  the  general  contractor  to  file  a  petition 
for  rehearing  under  Code  1904,  §  3233,  but 
sought  to  set  up  facts  by  answer  which  would 
avoid  the  claim  relied  on  by  the  general  con- 
tractor in  his  petition  for  a  rehearing,  and  all 
the  defenses  that  the  subcontractor  professed 
he  could  make  were  made,  and  nothing  re- 
mained to  be  done  except  to  enter  a  decree, 
the  subcontractor  could  not  raise,  on  appeal, 
any  question  as  to  the  jurisdiction  of  the 
trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  1156.  1333-1336;  Dec. 
Dig.  §  222.*] 

3.  Equity  (§  249*) —Pleading— Exceptions 
— Effect. 

An  exception  to  the  sufficiency  of  an  an- 
swer in  a  suit  in  equity  is  equivalent  to  an 
averment  that  the  answer,  if  true,  constitutes 
no  defense. 

[Ed.  Note. — For  other  cases,  see  Equity, 
Cent  Dig.  f  521;    Dec.  Dig.  8  249.*] 

4.  Equity  (§  392*)— Election  of  Remedies 
(I  6*)—Enforcement— Right  of  General 
Contractor  to  Rehearing. 

A  general  contractor,  made  a  party  to  a 
suit  by  a  subcontractor  to  enforce  a  lien,  was 
not  served  with  summons  to  answer  a  third 
person's  petition  in  the  suit  to  enforce  his 
lien.  The  court  entered  a  decree  enforcing  the 
liens.  The  general  contractor  conveyed  real 
estate  to  the  third  person;  but  the  deed  did 
not  set  out  the  real  consideration  therefor. 
The  third  person,  throuprh  his  manager,  ex- 
ecuted, pursuant  to  a  settlement,  a  release  of 
an  indebtedness  specified  due  from  the  gen- 
eral contractor.  The  manager  had  no  per- 
sonal knowledge  of  the  terras  of  the  settle- 
ment.     Tleldf    that   the    release    did   not,    as    a 


matter  of  law,  constitute  a  release  of  the 
decree  obtained  by  the  third  person;  and  the 
court  must  require  the  contractor  to  elect 
whether  he  would  prosecute  his  action  at  law 
against  the  third  person  for  the  recovery  of 
money  paid  pursuant  to  the  decree,  or  prose- 
cute his  right  to  the  money  in  a  proceeding 
for  a  rehearing  of  the  cause,  as  authorized 
by  Code  1904,  f  3233;  and,  where  the  general 
contractor  elected  to  prosecute  by  petition  for 
rehearing,  the  court  must  determine  the  ia- 
sues  on  the  pleadings  and  proof. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig,  §§  834-851;  Dec.  Dig.  §  392  :♦  Elec- 
tion of  Remedies,  Cent.  Dig.  §S  7-11;  Dec. 
Dig.  §  6.*] 

Appeal  from  Circuit  Court,  Tazewell 
County. 

Petition  by  T.  W.  Klrkbride  for  a  re- 
hearing of  the  cause  of  action  of  the  Keys 
Planing  Mill  Company  against  him  and  for 
the  recovery  from  the  company  of  a  sum 
paid  by  a  receiver  pursuant  to  the  decree. 
From  a  decree  granting  the  relief  prayed 
for,  the  Keys  Planing  Mill  Company  appeals. 
Reversed  and  remanded. 

•  Henry  &  Graham,  for  appellant  Henson 
&  Bowen,  for  appellee. 

CARDWELI-,,  J.  T.  W.  Klrkbride,  a  gen- 
eral contractor,  engaged  In  the  construction 
of  buildings  of  various  designs,  undertook 
the  construction  of  a  bank  and  office  build- 
ing in  the  town  of  Graham,  Tazewell  coun- 
ty, Va.,  for  the  Bank  of  Graham,  a  corpo- 
ration, which  building  Klrkbride  completed 
in  February,  1908.  During  the  progress  of 
the  work,  Klrkbride  employed  the  McClam- 
rock  Mantel  Company,  a  corporation,  to  fur- 
nish certain  material  for  and  to  do  certain 
work  upon  the  building,  all  of  which  mate- 
rial was  furnished  and  the  necessary  work 
in  placing  the  same  was  done  by  that  com- 
pany in  accordance  with  its  employment, 
and  for  which  it  was  to  receive  from  Klrk- 
bride, on  or  before  December  12,  1907,  the 
sum  of  $308.15 ;  but  the  same  was  not  paid, 
and  thereupon  the  McClamrock  Mantel  Com- 
pany filed  its  mechanic's  lien,  pursuant  to 
the  statute  in  such  cases  made  and  provid- 
ed, against  the  bank  and  its  said  building, 
for  the  purpose  of  securing  itself  for  the 
debt  owing  by  Klrkbride  as  general  con- 
tractor. 

To  the  first  May  rules,  1908,  the  McClam- 
rock Mantel  Company  filed  Its  bill  In  the 
circuit  court  of  Tazewell  county,  the  object 
of  which  was  to  subject  the  balance  then 
due  and  owing  by  the  bank  to  Klrkbride  to 
the  payment  of  the  amount  claimed  to  be 
due  from  Klrkbride  to  the  complainant. 
Process  was  issued  upon  the  bill,  served  on 
the  bank,  and  accepted  by  Klrkbride  on  the 
4th  day  of  May,  1908.  Various  other  cred- 
itors of  Klrkbride,  who  had  secured  liens 
under  the  statute  for  materials  furnished 
and  work  done  for  Klrkbride  in  the  con- 
struction of  the  bank  building,  filed  petitions 
in  said  cause,  for  the  purpose  of  enforcing 
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their  respective  liens  upon  tbe  balance  due 
and  owing  by  tbe  bank  to  Klrkbride,  among 
said  petitioners  being  the  Keys  Planing  Mill 
Company,  a  corporation,  filing  Its  petition 
by  leave  of  court  In  an  order  entered  in  Its 
chancery  order  book  May  4,  1908,  and  upon 
its  petition  summons  was  at  once  issued 
and  served  upon  the  bank,  but  was  never 
served  upon  Kirkbride,  although  required 
by  statute  and  ordered  by  the  court  to  be 
served  upon  him. 

On  the  29th  day  of  May,  1908,  the  Mc- 
Clamrock  chancery  cause  coming  on  to  be 
heard  upon  the  bill  and  exhibits  filed  there- 
with, taken  for  confessed  as  to  the  defend- 
ants T.  W.  Klrkbride  and  the  Bank  of  Gra- 
ham, upon  the  petition  of  the  Keys  Planing 
Mill  Company  and  others  was  by  decree 
then  entered  referred  to  Commissioner  J.  H. 
Stuart  to  take  an  account  and  make  report 
of  the  enforceable  liens  against  the  property 
of  the  bank,  and  also  to  ascertain  what  was 
due  from  the  bank  to  Kirkbride,  the  general 
contractor,  for  the  construction  of  the  bank's 
building,  etc.,  at  the  time  of  the  filing  of 
the  various  liens  thereon. 

Pursuant  to  this  decree,  and  after  notice 
of  the  taking  of  the  accounts  ordered,  by 
publication.  Commissioner  Stuart,  on  August 
9,  1908,  made  his  report,  showing  the  bal- 
ance due  from  th0  bank  to  Klrkbride  to  be 
$1,613.60;  and,  among  other  Items,  he  re- 
ported the  debt  and  lien  of  the  Keys  Plan- 
ing Mill  Company  to  be  $3,124.85,  including 
interest  to  the  date  of  the  report,  Septem- 
ber 21,  1908.  The  McClamrock  cause  came 
on  to  be  heard  on  the  report  of  Commission- 
er Stuart,  and  the  report  was  confirmed  and 
George  W.  St.  Clair  appointed  to  collect  and 
disburse  the  said  balance  due  from  the 
bank;  the  distribution  to  be  made  pro  rata 
among  the  reported  debts  against  Kirkbride. 
On  October  3,  1908,  Receiver  St  Clair  filed 
his  report,  showing  that  in  the  disburse- 
ments made  by  him  he  paid  to  the  attorneys 
for  the  Keys  Planing  Mill  Company  the  sum 
of  .$000,  its  pro  rata  share  of  the  fund  dis- 
tributed; and  at  the  November  term,  1908, 
of  the  court  the  report  of  the  receiver  was 
confirmed,  and  the  cause  "ordered  to  be  left 
from    the   docket." 

It  will  be  observed  that  service  of  sum- 
mons to  answer  the  bill  filed  by  the  Mc- 
Clamrock MaDtel  Company  against  Kirk- 
bride and  the  Bank  of  Graham  was  accept- 
ed by  Kirkbride,  but  that  the  summons  to 
answer  the  iK^titlon  filed  by  the  Keys  Plan- 
ing Mill  Company  in  that  case,  while  serv- 
ed upon  the  bank,  was  never  served  upon 
Klrkbride,  and  that  the  notice  of  the  taking 
of  the  account  by  Commissioner  Stuart  was 
by  publication  only. 

Section  32^*3  of  Va.  Code  1904  provides: 
"Any  unknown  party,  or  other  defendant, 
who  was  not  served  with  process,  and  did 
not  apijear  in  the  case  before  the  date  of 
such  judgment,  decree  or  order,  or  the  rep- 


resentative of  any  such,  may,  within  three 
years  from  that  date.  If  he  be  not  served 
with  a  copy  of  such  Judgment,  decree,  or 
order,  more  than  a  year  before  the  said 
three  years,  and  If  he  be  so  served,  then 
within  one  year  from  the  time  of  such  serv- 
ice, petition  to  have  the  case  reheard,  and 
may  plead  or  answer,  and  have  any  injus- 
tice In  the  proceedings  corrected." 

At  the  August  term,  1910,  of  the  circuit 
•court  of  Tazewell  county,  Klrkbride,  by 
leave  of  court,  filed  his  petition,  the  object 
of  which  was  to  have  the  decrees  entered 
upon  the  petition  of  the  Keys  Planing  Mill 
Company  against  him  In  the  McClamrock 
cause  reheard,  and  to  recover  from  the  Keys 
Planing  Mill  Company  the  said  sum  of  $900 
paid  to  it  by  St.  Clair,  receiver,  as  above 
stated;  and  the  Keys  Planing  Mill  Com- 
pany, by  its  attorneys,  entered  Its  appear- 
ance in  answer  to  the  petition,  with  leave 
to  make  such  defense  thereto  as  it  might  be 
advised. 

There  was  some  confusion  of  statement  as 
to  the  style  of  the  chancery  cause  in  which 
the  petition  of  Klrkbride  was  Intended  to  be 
filed;  but  if  this  had  been  of  any  impor- 
tance It  was  later  made  clear  that  the  peti- 
tion was  Intended  to  be  filed,  and  was  in 
fact  filed  and  proceeded  upon,  In  the  cause 
of  McClamrock  Mantel  Co.  v.  Klrkbride  et  al. 

Kirkbride  based  his  right  to  file  his  peti- 
tion in  said  chancery  cause  upon  section 
3233  of  the  Code,  supra ;  and  the  general 
grounds  upon  which  he  relied  for  a  recovery 
of  the  $900  from  the  Keys  Planing  Mill  Com- 
pany, paid  to  the  latter  by  Receiver  St 
Clair,  were  that  the  decrees  under  which 
the  said  sum  of  money  was  received  by  the 
Keys  Planing  Mill  Company  were  in  a  pro- 
ceeding ui)on  a  petition  filed  in  the  McClam- 
rock cause,  of  which  he  had  no  notice,  and 
that,  prior  to  the  date  of  the  decree  under 
which  the  Keys  Planing  Mill  Company  be- 
came entitled  to  recover  said  sum  of  money, 
and  before  the  same  was  paid  to  It  by  Re- 
ceiver St  Clair,  he  (Klrkbride)  had  paid  off 
in  full  his  indebtedness  to  the  Keys  Plan- 
ing Mill  Company.  In  other  words.  Kirk- 
bride's  petition  sets  forth  that  as  general 
contractor  for  the  construction  of  the  build- 
ing, etc.,  for  the  Bank  *  of  Graham,  he  be- 
came indebted  to  the  Keys  Planing  Mill 
Company  In  the  sum  of  $13,327.52,  upon 
which  sum  he  had  paid  $5,050.23,  and  on  the 
25th  day  of  August,  1908,  six  days  after  the 
filing  of  Commissioner  Stuart's  report  in  the 
McClamrock  cause  and  before  decree  there- 
on, he,  by  conveyance  of  certain  lots  in  Nor- 
folk county,  Va.,  paid  the  Keys  Planing  Mill 
Company  the  full  amount  of  the  balance 
due  from  him  to  it,  which  balance  included 
the  sum  of  $2,993.16,  decreed  to  the  Keys 
Planing  Mill  Company  upon  the  report  of 
Commissioner  Stuart,  and  upon  account  of 
which  the  company  received  from  Receiver 
St  Clair  the  $900  in  question ;  that  the  Keys 
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Planing  Mill  Company,  after  having  reoelyed 
In  full  the  indebtedness  of  the  petitioner  to 
it,  with  fraudulent  intent  to  collect  further 
and  additional  sums  upon  the  said  debt,  did 
not  notify  its  counsel,  who,  ignorant  of  the 
fact  that  said  debt  had  been  paid  off  in  full, 
procured  the  decree  allowing  said  debt  in 
full,  and  directing  its  pro  rata  share  of  the 
fund  under  the  control  of  the  court  to  be 
paid  to  it,  and  actually  received  the  same 
through  its  counsel  of  record. 

With  this  petition,  as  Exhibit  No.  1,  Klrk- 
bride  vouches  the  following  release: 

"In  consideration  of  the  execution  and  de- 
livery by  T.  W.  Klrkbride  and  wife  of  a  cer- 
tain deed,  dated  August  25th,  1908,  convey- 
ing to  the  undersigned  an  undivided  two- 
thirds  Interest  in  certain  twelve  lots  of  land 
In  Ck>leman  Place,  Tanners  Creek  district, 
Norfolk  county,  Virginia,  the  undersigned 
doth  hereby  release  and  Cancel  the  Indebt^ 
edhess  now  due  by  the  said  T.  W.  Klrkbride 
to  It,  the  said  debt  being  for  the  sum  of 
$13,327.52,  upon  which  there  Is  a  credit  of 
$5,050.23,  and  for  which  a  decree  was  ob- 
tained by  the  undersigned  In  the  circuit 
court  of  the  county  of  Mercer,  state  of  West 
Virginia,  on  Tuesday,  the  26th  day  of  May, 
1908. 

"Witness  the  following  signature  this  25th 
day  of  August,  1908. 

"Keys  Planing  Mill  Company, 

"By  O.  W.  Pierce,  Mgr." 

Pursuant  to  a  decree  entered  in  the  cause 
on  December  3,  1910,  the  Keys  Planing  Mill 
Company  filed  its  answer  to  Klrkbride*s  pe- 
tition, to  which  Klrkbride  replied  generally, 
but  later,  and  after,  amending  his  petition, 
by  leave  of  court,  he  withdrew  his  replica- 
tion to  the  answer  of  the  Keys  Planing  Mill 
Company  and  filed  exceptions  thereto  in 
writing. 

The  Keys  Planing  Mill  Company's  answer 
admits  as  true  many  of  the  statements  of  fact 
contained  in  the  petition  of  Klrkbride,  but 
in  effect  takes  the  ground  that,  even  if  the 
release  (called  a  "receipt*')  relied  on  by  Klrk- 
bride does  apparently  cover  the  debt  due 
from  him  to  respondent,  and  upon  which 
the  $900  was  paid  to  respondent  under  de- 
crees In  the  Tazewell  county  suit  some  time 
after  the  receipt  was  executed.  It  was  a  mis- 
take, as  the  receipt  was  not  Intended  to 
have  that  effect,  and  in  fact  had  no  refer- 
ence to  said  litigation ;  that  when  the  agent 
of  respondent,  one  C.  W.  Pierce,  who  con- 
ducted the  transaction  by  which  the  Nor- 
folk county  lots  were  taken  over  to  respond- 
ent, and  who  really  prepared  the  receipt  in 
question,  executed  the  same  without  advice 
of  counsel  he  never  thought  about  the  debt 
of  respondent  involved  in  the  proceedings  in 
Tazewell  circuit  court,  but  only  had  in  view 
a  decree  In  Mercer  county,  W.  Va.,  in  favor 
of  respondent  against  petitioner,  Klrkbride; 
that  said  agent  knew  of  the  suit  pending  in 
Tazewell  county,  but  his  signing  a  receipt 


covering  a  debt  already  decreed  to  respond- 
ent in  that  suit  was  a  plain  mistake  and 
wholly  unintentional  on  his  part,  and  that  to 
construe  this  debt  and  decree  in  Tazewell 
county  as  covered  by  said  receipts  would 
cause  respondent  to  lose  at  least  $6,000  ow- 
ing to  it  by  Klrkbride;  that  as  Klrkbride 
accepted  process  In  person  to  answer  the 
chancery  cause  of  the  McClamrock  Mantel 
Company,  and  also  accepted  personally  other 
summonses  Issued  on  some  of  the  petitions 
filed  in  said  cause,  he  had  no  right  to  com- 
plain that  the  proceedings  upon  the  petition 
filed  in  said  suit  by  respondent  was  upon 
publication  of  notice  only;  that  Klrkbride 
knew  all  about  the  proceedings  against  him 
in  Tazewell  county  and  about  the  decree 
against  him  there,  but  never  said  anything 
about  it  at  the  time  the  receipt  in  qnestioa 
was  executed^  and  never  mentioned  it  to  re- 
spondent until  about  the  time  he  instituted 
an  action  of  debt  against  respondent  to  re- 
cover the  $900  received  by  it  from  Receiver 
St.  Clair,  which  was  but  a  short  time  before 
he  filed  his  petition  in  this  cause. 

The  debt  asserted  by  the  Keys  Planing 
Mill  Company  against  Klrkbride  in  the  Mc- 
Clamrock cause  pending  in  Tazewell  circuit 
court  was  evidenced  by  a  decree  rendered 
In  the  circuit  court  of  Mercer  county,  W. 
Va.;  and  the  balance  due  on  said  decree  is 
the  debt  reported  by  Commissioner  Stuart 
as  owing  by  Klrkbride  to  the  Keys  Planing 
Mill  Company,  as  above  stated. 

Exceptions  filed  by  Klrkbride  to  said  an- 
swer were  sustained;  but  leave  was  given 
the  Keys  Planing  Mill  Company  to  amend  its 
answer  at  the  next  term  of  the  court,  and 
accordingly,  at  the  May,  1911,  term,  the 
respondent  filed  its  amended  answer,  reiter- 
ating the  statements  contained  in  its  orig- 
inal answer  and  relying  thereon,  except  in  so 
far  as  the  same  were  explained  or  modified, 
to  which  amended  answer  Klrkbride  again 
filed  exceptions,  which  were  sustained  by  de- 
cree entered  June  7,  1911;  and  it  was  there- 
by adjudged  and  ordered  that  Klrkbride  re- 
cover of  the  Keys  Planing  Mill  Company  the 
sum  of  $900,  with  Interest  thereon  from  Sep- 
tember 29,  1908,  until  paid  and  costs,  from 
which  decree  and  that  entered  in  December, 
1910,  this  appeal  was  allowed. 

[1 , 2]  The  first  assignment  of  error  pre- 
sents the  question  whether  or  not  the  circull 
court  had  jurisdiction  to  allow  appellee's 
petition  to  be  filed  in  the  McClamrock  cause. 

We  think  thlQ  assignment  is  without  merit 
While  appellee  was  a  party  to  the  McClam- 
rock cause,  and  was  bound  by  the  decrees 
or  orders  entered  therein  which  related  to 
matters  put  in  issue  upon  the  bill  of  com- 
plaint, of  which  appellee  Is  to  be  held  as 
having  had  due  notice,  but,  not  having 
been  served  with  process  to  answer  the  peti- 
tion of  appellant  in  said  cause,  he  was  not 
bound  by  the  decrees  against  him  upon  said 
petition,  and  was  clearly  in  a  position  to 
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avail  himself  of  the  benefits  of  the  proTlsion 
made  for  parties  so  situated  by  section  3233 
of  the  Code,  supra.  Not  only  is  this  true, 
but  appellant  did  not  raise  any  question  In 
the  court  below  as  to  the  Jurisdiction  of  the 
court  to  permit  the  filing  of  appellee's  peti- 
tion, and  sought  by  answer  to  make  defense 
against  the  matters  and  things  set  up  in  the 
petition  upon  the  merits  of  its  defense,  add- 
ing the  request  that  the  matters  set  up  in 
the  answer  be  treated  as  if  set  up  as  grounds 
of  demurrer  to  the  petition.  In  other  words, 
there  was  no  defense  set  up  against  the  ju- 
risdiction of  the  court  to  receive  and  con- 
sider the  petition,  but  an  attempt  was  made 
to  set  up  facts  by  answer  which  would 
avoid  the  release  pleaded  by  the  petitioner. 
All  the  defense  that  appellant  professed  it 
could  make  was  made  by  its  answer  to  ap- 
pellee's petition;  and,  if  the  court's  views  as 
to  the  answer  were  correct,  nothing  remain- 
ed to  be  done,  except  to  decree  that  appel- 
lant refund  the  money  it  had  improperly  col- 
lected of  appellee  in  the  McClamrock  cause. 

The  vital  and  controlling  issue  made  by 
the  petition  of  appellee  in  the  McClamrock 
cause,  the  answers  of  appellant  thereto  and 
appellee's  exceptions  to  the  answers,  is 
whether  or  not  the  parties,  by  the  transac- 
tion of  August  25,  1908,  intended  that  ap- 
pellee was  to  be  released  from  its  entire  in- 
debtedness to  appellant,  including  the  debt 
the  latter  was  then  asserting  against  the 
former  in  the  McClamrock  cause  pending  in 
Tazewell  circuit  court,  or  was  intended  as  a 
release  only  of  the  indebtedness  of  appellee 
to  appellant,  other  than  the  latter's  debt 
being  asserted  in  said  cause. 

Appellee  in  his  petition  in  the  McClamrock 
cause,  among  others,  makes  these  allega- 
tions: That  he  was  a  general  contractor  en- 
gaged in  the  construction  of  many  houses, 
and  as  such  bought  large  quantities  of  build- 
ing material  from  various  manufacturers, 
and  that  he  became  indebted  to  the  Keys 
Planing  Mill  Company  in  the  sum  of  $13,- 
327.16,  which  included  the  said  sum  of 
12,993.16,  being  the  sum  that  said  Keys 
Planing  Mill  Company  was  proceeding  upon 
against  him  in  the  circuit  court  of  Tazewell 
county  in  the  McClamrock  Mantel  Company 
case;  that  upon  this  whole  sum  of  his  in- 
debtedness to  the  Keys  Planing  Mill  Com- 
pany he  paid  $5,050.23,  and  on  the  25th  day 
of  August,  1908,  by  his  conveyance  of  cer- 
tain lots  in  Norfolk  coxmty,  paid  the  Keys 
Planing  Mill  Company  the  balance  of  its 
said  debt,  which  included  $2,993.16  being  as- 
serted by  it  in  the  Tazewell  circuit  court; 
and  that  he  obtained  from  the  Keys  Planing 
Mill  Company  a  receipt  to  this  effect,  which 
is  filed  as  part  of  his  petition. 

The  original  answer  of  appellant  to  the  pe- 
tition attempts  a  full  history  of  the  trans- 
action and  the  circumstances  under  which 
C.  W.  Pierce,  appellant's  manager,  signed  the 
receipt  in  question,  and  then  says  that  its 
answer  was  framed  wholly  from  information 


furnished  by  Pierce,  which  information,  at 
to  the  facts  and  drcmnstances  under  which 
the  receipt  was  signed,  when  stated  in  the 
answer,  are  not  materially  different  from  the 
facts  as  stated  in  the  petition ;  but  it  is  in- 
sisted in  the  answer  that  if  the  receipt  exe- 
cuted by  Pierce  was  intended  to  cover  the 
$900  decree  of  appellant  in  Tazewell  county, 
it  was  a  mistake,  etc.  The  amended  answer 
makes  the  statement  that  one  T.  N.  Fannin, 
vice  president  of  the  company,  alone  made 
and  concluded  the  transaction  between  the 
company  and  Kirkbride,  and  that  when  the 
original  answer  was  prepared  Fannin  was  in 
a  distant  Western  state,  and  could  not  be 
communicated  with  In  respect  to  the  trans- 
action. The  amended  answer  states  othei 
facts  and  circumstances  going  to  show  that 
the  minds  of  the  parties  never  met  upon  the 
proposition  that  the  receipt  in  question  was 
to  operate  as  a  release  of  appellant's  right 
to  receive  its  pro  rata  share  of  the  fund  un- 
der the  control  of  the  circuit  court  of  Taze- 
well county  in  the  McClamrock  cause;  that 
after  the  understanding  between  Fannin 
and  Kirkbride  as  to  the  terms  of  settlement 
Fannin  told  Pierce  to  close  it  up,  and  Pierce, 
without  any  further  conversation  with  Kirk- 
bride with  reference  to  the  terms  of  the  setp 
tlement,  signed  the  receipt  in  question,  which 
had  already  been  prepared  by  some  one.  It 
further  appeared  from  appellant's  answer 
that  appellee,  Kirkbride,  had  instituted  and 
was  carrying  on  an  action  at  law  in  the  cir- 
cuit court  of  Tazewell  county  for  the  recovery 
of  the  sum  of  money  involved  in  this  contro- 
versy from  the  appellant,  and  the  court  was 
asked  to  make  him  elect  in  "which  forum  he 
would  proceed,  which  request  was  denied. 
It  is  further  stated  in  the  answer  that  there 
was  a  plain  mistake  made  by  the  parties  in 
the  execution  of  the  receipt  in  question;  it 
not  having  been  intended  that  the  decree  in 
favor  of  appellant  in  the  McClamrock  cause 
was  to  be  included  in  the  receipt,  if  In  fact 
the  receipt  can  be  so  construed. 

The  case  stated  by  the  answer  of  the  appel- 
lant was  not  predicated  upon  the  idea  that 
parol  evidence  was  admissible  to  contradict 
or  vary  the  terms  of  the  deed  of  a];^llee  to 
appellant,  conveying  the  Norfolk  county  lots, 
but  upon  the  theory  that  the  true  considera- 
tion for  the  conveyance  did  not  include  the 
decree  In  the  McClamrock  cause  in  favor  of  ap- 
pellant ;  that  the  so-called  "release"  was  but  a 
receipt,  which  could  be  explained;  and  that, 
as  the  conveyance  of  the  Norfolk  county  lots 
had  for  its  consideration  one  dollar  "and 
other  good  and  valuable  consideration,"  ei- 
ther party  to  the  transaction  had  the  right  to 
show  the  true  consideration  for  that  convey- 
ance. 

rs]  "An  exception  to  the  sufficiency  of  an 
answer  is  tantamount  to  an  averm^it  that 
the  answer,  if  true,  constitutes  no  defense 
to  the  complainant's  demand."  In  other 
words,  if  the  averments  of  the  answer  are 
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sustained  by  proof,  they  constitute  no  de- 
fense to  the  plaintiff's  demand.  Kelly  v. 
Hamblen,  98  Va.  383,  36  S.  E.  491. 

[4]  The  deed  conveying  the  Norfolk  county 
lots  did  not  pretend  to  set  out  the  real  con- 
sideration for  the  conveyance,  and  for  that 
reason,  doubtless,  the  receipt  or  release  in 
question  was  prepared  and  signed  by  Pierce 
for  the  appellant  company,  Pierce,  as  appel- 
lant's answer  states,  having  no  personal 
knowledge  as  to  what  were  the  real  terms  of 
the  settlement  agreed  on  between  Kirkbride 
and  Fannin,  vice  president  of  appellant;  and 
it  does  not  seem  to  us  that  the  receipt  or 
release  in  question  is  sufficiently  clear  in 
its  terms  to  have  warranted  the  circuit  court 
In  construing  It  as  a  release,  upon  its  face, 
of  the  money  which  had  been  decreed  to  ap- 
pellant in  the  McClamrock  case.  Therefore 
we  are  of  opinion  that  the  circuit  court 
should  have  required  the  appellee,  first,  to 
elect  whether  he  would  prosecute  his  action 
at  law  pending  in  that  court  for  the  recovery 
from  appellant  of  the  sum  of  money  Involved, 
or  litigate  his  rights  thereto  In  this  chancery 
proceeding;  and,  second,  If  appellee  elected 
to  prosecute  his  alleged  right  to  the  money 
m  this  proceeding,  the  court  should  have 
overruled  his  exceptions  to  appellant's 
amended  answer  and  allowed  the  case  to  be 
determined  upon  the  pleadings  and  the  proof 
adduced. 

It  follows  that  the  decrees  complained  of 
on  this  appeal  have  to  be  reversed,  and  the 
cause  remanded  for  further  proceedings 
therein  not  In  conflict  with  the  views  ex- 
pressed in  this  opinion. 

Reversed. 


(114  Va.  144) 

VIRGINIA  COAL  &  IRON  CO.  v.  ISONN 

et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 

9,    1912.) 

1.  EJjECTMENT  (§  15*)— Common  Source  of  Ti- 
tle. 

Where,  in  ejectment,  both  parties  claimed 
under  a  common  source  of  title,  neither  party 
need  trace  his  title  beyond  the  common  source, 
though  he  was  not   their  immediate  grantor. 

[Ed.   Note.— For  other  cases,  see   Ejectment, 
Gent.  Dig.  §§  59-62;    Dec.  Dig.  §  15.  ♦] 

2.  Boundaries    ({    41*)— Calls    in    Deeds- 
Evidence — Instructions. 

Where,  in  ejectment,  the  issue  involved  the 
location  of  a  line  pursuant  to  an  ambiguous  call 
in  a  deed,  and  the  evidence  failed  to  show  any 
natural  object  or  well-defined  lines  called  for 
in  the  title  papers  tending  to  show  the  true  lo- 
cation of  the  disputed  line,  but  the  line  called 
for  might  be  run  in  different  places,  a  charge 
that,  if  the  call  in  the  deed  could  be  located 
from  the  evidence,  the  jury  must  do  so  and  up- 
hold the  deed,  etc.,  was  erroneous  and  mis- 
leading, necessitating  the  setting  aside  of  a 
verdict  sustainable  only  on  the  hypothesis  that 
the  evidence  proved  natural  objects  or  well-de- 
fined lines  called  for  in  the  deed. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  205-207;    Dec.  Dig.  §  41.*1 


3.  Boundaries  (§  9*)— Deeds— Calls. 

While  the  call  for  quantity  in  a  deed  will 
not  control  where  muniments  or  courses  and 
distances  are  called  for  by  which  the  land  can 
be  identified,  yet  where  no  known  or  establish- 
ed boundaries  are  named  as  describing  the  land, 
and  the  deed  contains  no  other  description 
sufficiently  certain  to  define  the  land,  the 
quantity  may  be  used  to  ascertain  the  premises. 
[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  77-89;    Dec  Dig.  S  9.*] 

4.  Evidence    (8   508*)— Opinion    Evidence- 
Expert  Witnesses. 

A  surveyor  may  testify  as  an  expert  on 
matters  with  which  he  is  peculiarly  acquainted ; 
but  he  cannot  testify  as  to  conclusions  of  fact 
or  of  law. 

[Ed.  Note.— For  other  cases,  see  Eividence, 
Cent  Dig.  §  2311 ;    Dec.  Dig.  {  508.*1 

5.  Witnesses   (§   379*)— Impeachment— Con- 
tradictory Statements. 

In  ejectment  involving  the  location  of  a 
boundary  line,  a  witness  for  plain tiJQ?  was 
properly  impeached  by  requiring  him  to  testify 
if,  in  a  conversation  with  a  third  person,  he 
had  not  stated  that  defendant  was  entitled  to 
the  property  sued  for. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  $§  1209,  1220-1222,  1247-1256;  Dec 
Dig.  f  379.*] 

6.  Boundaries    (8   36*)— Surveys— Evidence 
—A  dmissibility. 

A  private  survey,  though  admissible  as 
evidence  of  boundary  between  the  parties  to  it 
or  those  claiming  under  them,  is  inadmissible 
as  independent  evidence  against  strangers. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  §S  160-162,  164,  166-176 ;  Dec  Dig. 
"  36.*] 


Error  to  Circuit  Court,  Wise  County, 
Action  by  the  Virginia  Coal  &  Iron  Compa- 
ny against  one  Isonn  and  others.  There  was 
a  Judgment  for  defendants,  and  plaintilT 
brings  error.  Reversed,  and  new  trial  or- 
dered. 

R.  A.  Ayers,  EL  M.  &  E.  H.  Fulton,  iind  Bul- 
litt &  Chalkley.  for  plaintiff  in  error.  Vicars 
&  Peery,  for  defendants  in  error. 

BUCHANAN,  J.  [1]  The  plaintiff  In  error 
instituted  Its  action  of  ejectment  In  the  cir- 
cuit court  of  Wise  county  to  recover  the 
coal  and  certain  others  minerals  in  and  un- 
der a  tract  of  land,  the  title  to  the  surface 
of  which  and  possession  thereof  were  in  the 
defendants  in  error.  Both  parties  claim  un- 
der a  common  source  of  title,  and  neither 
party  was  required  or  attempted  to  trace 
title  beyond  Arch  Hunsucker,  their  common, 
though  not  Immediate,  grantor.  The  plain- 
tiff derived  its  title  to  the  mineral  interest 
claimed  by  deed  from  Arch  Hunsucker  to 
Price  and  Steinman,  dated  December  9. 1874, 
by  deed  from  Steinman  to  Price  dated  De- 
cember 31,  1874,  and  by  deed  from  Price  to 
the  plaintiff,  dated  January  1, 1908.  The  de- 
fendants derived  their  title  to  the  interest  in 
the  land  claimed  by  them  by  deed  from  Arch 
Hunsucker  to  John  M.  Roblnett.  dated  No- 
vember 12,  1878,  and  by  deed  from  Roblnett 
to  John  F.  Isonn,  dated  February  19,  18^6. 

It  is  conceded  by  the  defendants  in  error, 

•For  ether  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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In  tbe  brief  of  their  counsel,  that  the  plain- 
tiff is  entitled  to  recover  the  coal  and  other 
minerals  sued  for  in  and  on  the  land  em- 
braced In  the  deed  of  John  Hunsucker  to 
Archibald  Hunsucker.  There  is  no  difficulty 
in  identifying  the  boundary  lines  of  the 
tract  of  land  described  by  that  deed,  and 
which  are  Indicated  upon  a  rough  diagram 
below,  beginning  at  the  figure  1,  and  running 
by  the  figures  2,  3,  4,  5,  6,  and  7,  and  so  on 
until  the  call  from  the  figure  11  is  reached. 


From  the  corner  at  the  point  marked 
"11,"  which  is  established,  the  call  is  "thence 
S.  72  W.  94  poles  to  a  stake;  thence  a 
southeast  direction,  crossing  two  ridges,  to 
a  laurel  branch;  thence  down  said  branch 
to  the  river;  thence  down  the  river  to  the 
befiinning."  The  controversy  in  the  case 
is  over  the  location  of  the  comer  in  the  call 
S.  72  W.  94  poles  to  a  stake,  and  the  line 
from  that  comer  to  the  laurel  branch. 

The  contention  of  the  defendants  is  that 
said  corner  and  line  should  be  located  in 
accordance  with  the  seventh  and  eighth  calls 
in  the  100-acre  grant,  the  boundaries  of 
which  are  indicated  on  the  diagram  by  the 
figures  1,  2,  3,  4,  5,  6»  12,  and  1^  as  claim- 


ed by  thentL  The  plaintiff,  on  the  other 
hand.  Insists  chiefiy  that  the  line  from  6  does 
not  end  at  12,  but  at  13,  and  that  the  next 
call,  whether  it  runs  from  12  or  13,  should 
be  so  run  in  a  southeast  direction  to  the 
laurel  branch  as  that  the  whole  area  in  the 
tract  conveyed  will  be  230  acres,  as  called 
for  by  the  deed. 

The  Jury  found  in  accordance  with  the 
defendants*  contention,  which  limited  the 
plaintiff's  recovery  to  about  146  acres.  In- 
stead of  230  as  claimed  by  it. 

The  plaintiff  insists  that  the  verdict  is 
contrary  to  the  evidence,  and  that  the  find- 
ing of  the  jury  was  brought  about  by  the 
erroneous  action  of  the  court  in  giving  and 
refusing  instructions. 

[2]  One  of  the  instructions  given,  and 
that  to  which  the  plaintiff  objects  most,  was 
in  the  following  language: 

"(3)  The  court  further  instructs  the  Jury 
that  if  you  beUeve  from  the  evidence  in  this 
case  that  the  line  called  for  in  the  deed 
from  Arch  Hunsucker  to  J.  D.  Price  and 
A.  J.  Steinman,  from  a  stake  'thence  in  a 
southeast  direction,  crossing  two  ridges,  to 
a  laurel  branch,*  may  be  run  in  a  number  of 
ways,  either  of  which  will  conform  to  the 
above  said  description  in  said  deed,  and 
for  that  reason  said  call  is  indefinite,  but 
if  said  call  can  be  located  from  the  evidence 
in  this  case  it  is  the  duty  of  the  jury  to 
locate  said  call  and  uphold  said  deed.  And, 
In  locating  said  call,  if  the  evidence  does  not 
show  that  there  are  natural  objects  or  well- 
defined  lines  called  for  in  the  title  papers 
in  evidence  In  this  case  which  would  place 
the  line  at  some  other  place,  you  will  estab- 
lish said  line  by  commencing  at-  the  *beech 
and  cucumber  standing  near  the  mouth  of  a 
branch*  (comer  to  the  30-acre  patent)  corner 
In  said  deed;  thence  running  the  bearing 
and  distance  called  for  in  said  deed,  with 
the  proper  variation,  and  from  the  end  of 
said  distance ;  thence  running  in  a  southeast 
direction,  crossing  two  ridges,  to  a  point  on 
Laurel  branch,  so  as  to  make  said  deed  from 
Arch  Hunsucker  and  Steinman  contain  230 
acres." 

The  objection  made  to  it  is  that  "the  Jury 
could  not  under  it  settle  the  open  line  so 
as  to  include  in  the  boundary  230  acres  of 
land,  if  the  evidence  showed  there  were  'nat- 
ural objects  or  well-defined  lines  called  for 
in  the  title  papers  which  would  place  the 
line  at  some  other  place;'  whereas  there 
w^as  not  even  a  scintilla  of  evidence  (cer- 
tainly none  of  any  probative  force)  of  any 
natural  objects  or  well-defined  lines  called 
for  in  the  title  papers  which  could  by  any 
process  of  reasoning  be  construed  as  tlie  line 
intended  by  the  call,  'from  thence  a  southeast 
direction  to  a  laurel  branch,'  in  the  deed 
from  John  Hunsucker  to  Arch  and  subse- 
quent deeds." 

A  careful  examination  of  the  evidence  falls 
to  show  any  natural  object  or  well-defined 
line  or  lines  called  for  in  the  title  papers 
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which  tend  to  show  the  true  location  of  the 
disputed  line.  The  call,  "thence  a  southeast 
direction,  crossing  two  ridges,  to  a  laurel 
branch,"  is  the  same  in  the  deed  from  John 
Hunsucker  to  Arch  Hunsucker,  from  the  lat- 
ter to  Price  and  Steinman,  under  whom  the 
plaintiff  claims,  and  in  the  deed  from  Arch 
Hunsucker  to  Robinett,  under  which  the  de- 
fendants claim.  These  deedls  not  only  fall 
to  show  definitely  where  the  disputed  line 
was  to  reach  the  laurel  branch,  but  they 
tend  to  show  that  such  point  was  not  where 
the  closing  line  of  the  lOO-acre  grant  crossed 
it  The  boundary  line  in  all  these  deeds, 
from  the  beginning  comer  at  1  to  6,  clearly 
appears  from  the  courses  and  distances,  or 
comers  called  for,  or  from  both,  to  be  the 
same  as  the  boundary  line  of  the  lOO-acre 
grant  to  Rogers  and  of  his  deed  to  John 
Hunsucker.  From  the  corner  at  6,  the  call 
in  the  100-acre  grant  is  with  the  line  of  the 
30-acre  grant  S.  72  W.  114  poles,  crossing 
Powell's  river  to  a  stake  on  a  spur  of  Rogers* 
ridge.  The  difference  in  the  distances  called 
for  in  the  Rogers  grant  (114  poles)  and  in 
said  deeds  (94  poles)  is  explained  by  the  fact 
that  those  deeds  from  the  point  6  mn  around 
the  30-acre  grant  to  11,  and  from  11  in  the 
next  call  do  not,  of  course,  include  the  dis- 
tance between  6  and  11  (20  poles),  the  length 
of  the  line  of  the  30-acre  grant  between  6 
and  11.  The  termination  of  the  line  in  the 
call,  S.  72  W.  114  poles  (the  call  of  the 
lOO-acre  grant),  or  S.  72  W.  94  poles  (the 
call  of  the  said  deeds),  whether  it  be  at  12, 
as  contended  by  the  defendants,  or  at  13,  as 
insisted  by  the  plaintiff,  fixes  the  point  from 
which  the  line  in  controTer^jr  must  be  mn 
to  the  laurel  branch.  Olie  call  in  the  deed 
from  John  Hunsucker  to  Arch  Hunsucker 
from  that  point  is  "thence  a  southeast  di- 
rection, crossing  two  ridges,  to  a  laurel 
branch."  As  stated  by  the  surveyors,  that 
line  might  be  run  in  accordance  with  that 
ambiguous  or  indefinite  call,  so  as  to  reach 
the  creek  called  for  at  any  point  between  15 
and  18  on  the  diagram.  There  is  nothing  in 
that  deed  showing  that  it  should  be  run  by 
the  closing  line  of  the  lOO-acre  grant  That 
call  of  the  grant  is  "S.  42  B.  270  poles  to 
the  beginning."  As  before  shown,  all  the 
calls  from  the  beginning  at  1  to  the  end  of 
the  94-pole  line,  whether  it  be  at  12  or  at 
13,  showing  that  the  boundary  line  of  the 
land  conveyed  by  John  Hunsucker  to  Arch 
Hunsucker  was  located  in  accordance  with 
the  calls  in  the  lOO-acre  and  the  30-acre 
grants,  and  that  those  grants  or  copies  of 
the  calls  in  them  must  have  been  before  the 
draftsman  of  that  deed  when  it  was  written. 
If  it  had  been  intended  that  the  line  in  con- 
troversy should  be  run  with  the  closing  line 
of  the  lOO-acre  grant,  the  reasonable  pre- 
sumption is  that  it  would  have  called  for 
that  line  or  its  course  as  given  in  the  grant 
Not  only  does  that  deed  fail  to  do  this,  or 
to  indicate  with  any  certainty  where  the 
line  is  to  be  run,  but,  if  the  tract  conveyed 


contains  the  quantity  of  land  called  for,  the 
line  in  question  could  not  be  run  with  the 
closing  line  of  the  lOO-acre  grant  to  the 
laurel  branch;  for  if  it  were  so  run  the 
tract  conveyed,  instead  of  containing  230 
acres,  as  called  for,  would  contain  less  than 
160  acres. 

[3]  While  the  call  for  quantity  is  the  least 
certain  element  of  description,  and  will  not 
control  wbere  muniments  or  courses  and  dis- 
tance are  called  for  by  which  the  land  con- 
veyed can  be  identified,  yet  when  no  known 
and  established  boundaries  are  named  as  de- 
scribing the  land,  and  the  deed  contains  no 
other  description  sufficiently  certain  to  define 
the  land  intaided  to  be  conveyed,  the  quanti- 
ty of  land  mentioned  may  be  used  for  the 
purpose  of  ascertaining  the  granted  premises, 
and  in  such  a  case  may  have  a  controlling 
force.  2  Devlin  on  Deeds  (3d  Ed.)  I  1045; 
5  Cyc.  923,  929;  4  Am.  &  Eng.  Eno.  L.  (2d 
Ed.)  789-791 ;  and  cases  dted  in  the  notes  of 
those  works. 

There  can  be  no  question  that  the  land  em- 
braced in  the  deed  from  Arch  Hunsucker, 
conveying  the  coal  and  other  mineral  inter- 
ests tiierein  to  Price  and  Steinman,  and  the 
tract  described  as  230  acres  in  the  deed  from 
Arch  Hunsucker  to  John  M.  Robinett  was 
the  same  land  described  in  the  deed  from 
John  Hunsucker  to  Arch  Hunsucker.  It  fur- 
ther appears  from  the  uncontradicted  evi- 
dence of  John  M.  Robinett  that  the  230-acre 
tract  of  land  purchased  by  him  from  Arch 
Hunsucker  embraced,  outside  of  the  Rogers 
30-acre  and  lOO-acre  grants,  and  west  there- 
of, other  lands,  estimated  to  be  about  100 
acres. 

Without  further  discussing  in  detail  the 
evidence,  it  is  sufficient  to  say  that  the  court 
is  of  opinion  that  the  court's  instruction  No. 
8,  quoted  above,  is  erroneous  >  in  the  respect 
complained  of,  because  there  was  no  suffi- 
cient evidence  upon  which  to  base  it  and 
that  it  must  have  misled  the  jury  into  finding 
a  verdict  which  could  not  be  sustained  upon 
any  other  hypothesis  than  that  the  evidence 
proved  there  "are  natural  objects  or  well-de- 
fined lines  called  for  in  the  title  papers  in  ev- 
idence" which  showed  that  the  controverted 
line  ran  with  the  closing  line  of  the  100-acre 
grant  to  the  laurel  branch. 

Other  errors  are  assigned  to  the  action  of 
the  court  in  giving  and  refusing  instructions ; 
but  they  do  not  seem  to  be  much  relied  on, 
as  it  is  not  pointed  out  in  the  briefs  or  oral 
argument  in  what  respect  the  instructions 
given  were  erroneous,  or  why  those  rejected 
should  have  been  given.  We  do  not  see  that 
the  court  erred  in  refusing  instructions  of- 
fered or  in  giving  instructions,  other  than 
No.  3. 

The  action  of  the  court  as  to  the  admission 
and  rejection  of  evidence  Is  also  assigned  as 
erroneous. 

[4]  Mr.  Wolfe,  a  surveyor  introduced  as  a 
witness  by  the  plaintiff,  after  stating  that 
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the  boundary  lines  called  for  in  the  deed 
trom  John  Hunsncker  to  Arch  Hunsncker 
were  the  same  as  those  called  for  In  the  deed 
from  Arch  Hunsncker  to  John  M.  Robinett, 
was  asked,  ''Where  do  you  understand  this 
[the  latter]  deed  was  Intended  to  come  to 
Laurel  branch?"  Upon  objection,  the  court 
refused  to  permit  the  witness  to  answer  the 
question. 

The  ruling  of  the  court  was  proper.  While 
surTcyors  may  be  asked,  as  expert  witnesses, 
questions  upon  matters  with  which  they  are 
peculiarly  acquainted,  and  which  cannot  be 
made  known  to  the  Jury  without  such  testi- 
mony, yet  they  cannot  testify  as  to  conclu- 
sions of  fact  or  conclusions  of  law,  since 
such  matters  are  for  the  determination  of 
the  Jury  or  the  court,  as  the  case  may  be. 
Atlantic  Coast  Line  R.  Co.  v.  Caples*  Adm*r, 
110  Va.  514,  519,  520,  66  S.  E.  855,  and  cases 
cited ;  5  Cya  968. 

[5]  The  court  permitted  the  defendants  to 
ask  John  M.  Robinett,  a  witness  introduced 
by  the  plaintiff,  if  he  had  not  had  a  conversa- 
tion with  one  Adams,  in  which  he  in  sub- 
stance stated  that  the  defendants  were  en- 
titled to  the  mineral  interests  sued  for,  and 
could  hold  them  if  they  would  contend  for 
them.  The  object  of  the  evidence  in  question 
was  to  show  that  the  witness  had  made 
statements  inconsistent  with  the  testimony 
he  had  given  in  the  case.  While  the  evidence 
may  not  have  been  entitled  to  much  weight, 
yet  it  was  admissible,  we  think,  for  the  pur- 
pose for  which  it  was  offered. 

[6]  The  remaining  assignment  of  error  is 
based  upon  bill  of  exceptions  No.  4,  which, 
omitting  formal  parts,  is  as  follows: 

"Q.  You  have  heretofore  testified,  I  be- 
lieve, that  the  boundary  described  in  the  dec- 
laration and  the  deed  from  Archibald  Hun- 
sncker to  Price  and  Stelnman  runs  with  these 
lines  from  chestnut  and  pine  to  the  point 
shown  as  a  white  oak  fallen  on  the  map? 
A.  Yes,  sir. 

"Thereupon  plaintiff,  by  counsel,  propound- 
ed to  the  witness  the  following  questions,  to 
which  the  witness  made  the  following  an- 
swers: 

"Q.  Mr.  Wolfe,  I  show  you  a  map  marked 
'Virginia  Coal  &  Iron  Company's  Map  No. 
107,'  and  will  ask  you  what  it  purports  to  be 
a  map  of,  and  if  you  made  it 

"A.  It  is  a  map  of  the  William  Robinett, 
Sr.,  land.    I  made  this  map. 

"Q.  Did  you  do  the  surveying? 

"A.  Yes,  sir. 

'^To  which  said  questions  and  answers 
thereto  defendants,  by  counsel,  objected,  on 
the  ground  that,  if  admissible  at  all,  they 
were  matter  In  chief,  and  thereupon  counsel 
for  plaintiff  stated  to  the  court  that  the  pur- 
pose of  the  introduction  of  the  said  map  was 
to  show  the  location  of  the  west  line  of  the 
Hunsncker  tract;  and  thereupon  the  court 
sustained  the  objection   of  the  defendants, 


(  and  refused  to  allow  the  said  answers  to  the 
said  questions  to  go  to  the  Jury,  and  refused 
to  allow  the  said  map  to  be  Introduced  in 
evidence.    ♦    ♦    ♦»» 

Even  if  the  evidence  were  offered  at  the 
proper  time,  the  court  did  not  err  in  not  per- 
mitting the  map  to  be  Introduced  as  evi- 
dence, or  in  excluding  the  answers  of  the 
witness.  While  a  private  survey  may  be  ad- 
mitted as  evidence  of  boundary  between 
those  who  were  parties  to  it,  or  who  claim 
under  them,  It  Is  not  admissible  as  independ- 
ent evidence  against  strangers,  as  were  the 
defendants  In  this  case.  Lee  v.  Tapscott,  2 
Va.  276;  6  Cyc.  965-967.  The  exclusion  of 
the  answers  of  the  witness  could  not  have 
prejudiced  the  plaintiff,  since  they  did  noth- 
ing more  than  show  that  the  map  offered  was 
based  upon  a  survey  of  the  Wm.  Robinett 
land,  and  that  the  witness  had  made  the  sur- 
vey. 

For  the  action  of  the  court  in  giving  in- 
struction No.  3,  its  Judgment  must  be  re- 
versed, the  verdict  of  the  Jury  set  aside,  and 
the  cause  remanded  for  a  new  trial  to  be 
had,  not  In  conflict  with  the  views  expressed 
in  this  opinion. 

Reversed. 


(114  Va.  95) 

NEWBERRY  et  al.  v.  DUTTON. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

9,  1912.) 

1.  JXTDGUENT    (8   217*)  —  FiNAIi  JUDOMBNT  — 

Sufficiency. 

Entry  by  the  court,  in  its  regular  order 
book,  under  the  style  of  the  suit  in  ejectment, 
of  the  fact  of  the  jury  returning  a  verdict  for 
defendants,  followed  by  the  words,  **It  is 
therefore  considered  by  the  court  that  the  de- 
fendants recover  of  plaintiff  their  costs  in 
this  behalf,"  is  a  sufficient  final  judgment  for 
defendants  as  to  the  lands  described  and  in- 
volved in  the  case,  to  be  determined  by  con- 
sultation of  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Gent  Dig.  §  394;  Dec  Dig.  f  217.*] 

2.  JuuGMENT  (8  461*)— Suit  for  Cobbectioit 

— GONTBADIOnNQ   RECOBD. 

Aside  from  the  question  of  one  having 
negligently  failed  to  avail  himself  of  his  rem- 
edy in  the  action  in  which  the  judgment  was 
rendered  against  him,  barring  him  of  ri^ht  to 
maintain  a  suit  in  equity  for  its  correction  on 
the  ground  of  mistake  therein,  he  does  not 
show  mistake,  but  contradicts  the  record,  which 
he  may  not  do,  by  attempting  to  show  that 
the  issue  in  the  action  in  which  the  judgment 
was  rendered  was  different  from  what  the 
record  thereof  shows  it  was. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §S  892-895;    Dec  Dig.  S  461.*] 

3.  Equity  (8  427*)— Conformity  to  Plead- 
ing. 

There  being  no  pleading  asking  for  such 
relief,  the  decree,  in  a  suit  for  correction  of 
the  judgment  for  defendants  in  ejectment,  for 
all  the  land  involved  therein,  is  erroneous  in 
awarding  defendant  affirmative  relief  by  award- 
ing him  a  writ  of  possession  for  the  land. 

[Ed.    Note.— For    other    cases,    see    Equity, 
Cent  Dig.  i§  1001-1014;   Dec.  Dig.  I  427.*] 


^For  oth«r  easei  see  lame  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexee 
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4.  Costs    (|   234*)— Costs   of   Appbai/— Re- 
versal IN  Part. 

The  decree  being  erroneous  in  part,  for 
correction  of  which  appeal  was  necessary,  ap- 
pellants will  be  awarded  costs,  though  other- 
wise the  decree  is  affirmed. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  SS  892-899;    Dec.  Dig.  {  234.*] 

Appeal  from  Circuit  Court,  Dickenson 
County. 

Suit  by  Cora  Newberry  and  others  against 
George  W.  Dutton.  From  the  decree  for  de- 
fendant, plaintiffs  appeal.  Affirmed  In  part, 
and  reversed  in  part. 

Chase  &  Daugherty  and  Sutherland  & 
Sutherland,  for  appellants.  Vicars  &  Peery 
and  Columbus  Phipps,  for  appellee. 

HARRISON,  J.  The  record  shows  that  in 
September,  1903,  Thomas  Stone  conveyed  to 
Ross  Self,  by  deed  duly  recorded,  a  tract  of 
land  described  by  metes  and  bounds  as  con- 
taining 160  acres.  It  further  appears  that 
afterwards,  in  September,  1904,  Ross  Self, 
the  grantee  in  the  deed  mentioned,  instituted 
an  action  of  ejectment  against  George  W. 
Dutton  and  others  to  recover  from  them  the 
fee  simple  of  the  same  tract  of  land  that  the 
deed  from  Stone  purported  to  convey  to  him. 
The  declaration  In  ejectment  describes  the 
lajnd  as  it  Is  described  in  the  deed  from 
Stone  to  Self,  and  as  containing  160  acres. 

The  declaration  was  duly  served  upon  the 
defendants,  who  pleaded  not  guilty,  and  fil- 
ed, as  required,  their  grounds  of  defense,  in 
which  they  allege  that  the  plaintiff  never  did 
have  title  to  the  premises  in  the  declaration 
mentioned,  that  the  legal  title  to  the  said 
premises  was  vested  In  others  at  the  time 
of  the  institution  of  the  action  of  ejectment, 
and  that  the  defendants  had  acquired  a  per- 
fect and  indefeasible  title  to  the  lands  de- 
scribed in  the  declaration  by  parol  gift  from 
George  Reed,  deceased,  in  his  lifetime,  and 
by  adversary  possession. 

Upon  the  issue  thus  raised,  after  hearing 
all  of  the  evidence,  the  jury  found  a  ver- 
dict for  the  defendants,  and  the  court  en- 
tered judgment  thereon  and  awarded  costs 
to  the  defendants. 

Ross  Self,  the  plaintiff  in  the  action  of 
ejectment,  made  no  motion  for  a  new  trial, 
and  took  no  appeal  from  the  judgment  ren- 
dered therein. 

The  present  suit  In  equity  was  brought  by 
Cora  Newberry  and  others,  claiming  to  be 
the  owners  of  a  portion  of  the  land  involved 
in  the  ejectment  suit  under  a  deed  from 
Thomas  Stone,  to  whom  the  land  was  re- 
conveyed  by  Ross  Self  after  the  ejectment 
suit  was  decided.  In  their  original  bill  they 
allege  that  of  the  160  acres  sought  to  be  re- 
covered In  the  ejectment  suit  the  defendants 
did  not  claim  26 VG  acres,  and  that  only  the 
residue  of  the  160  acres,  after  deducting  the 
26%  acres,  was  claimed  by  them,  and  that 
through  an  oversight  and  mistake  of  the 
clerk  and  the  jury  the  judgment  was  entered 


in  favor  of  the  defendants  for  the  premises 
in  the  declaration  mentioned*  The  prayer 
of  this  bill  was  that  the  court  direct  an  or- 
der correcting  the  verdict  and  judgment  in 
the  action  of  ejectment,  so  as  not  to  include 
therein  any  part  of  the  said  26%  acres.  In 
their  amended  bill  the  complainants  allege 
that,  of  the  160  acres  sought  to  be  recovered 
in  the  ejectment  suit,  the  defendants  only 
claimed  78  acres,  that  the  plaintiff  was  en- 
titled to  the  remaining  82  acres,  and  that 
the  judgment  of  the  court  in  favor  of  the 
defendants  was  a  mistake  in  so  far  as  it 
included  the  82  acres.  The  prayer  of  the 
amended  bill  was  that,  if  necessary  to  do 
justice,  the  ejectment  suit  of  Self  v.  Dutton 
et  al.  be  restored  to  the  docket,  and  that  an 
order  be  entered  adjudicating  that  the  title 
to  the  82  acres  belonged  to  Ross  Self  and  his 
successors,  and  that  the  defendants  therein 
be  restrained  from  setting  up  as  a  bar,  or 
res  judicata,  the  judgment  in  the  action  of 
ejectment  to  any  portion  of  the  82  acres 
claimed  by  them,  and  that  they  be  granted 
a  writ  restoring  to  them  the  possession  of 
such  land. 

There  was  a  demurrer  to  each  of  these 
bills,  and  upon  the  hearing  the  demurrers 
were  sustained  and  the  bills  dismissed,  with 
costs  to  the  defendants,  and  a  writ  of  posses- 
sion was  awarded,  requiring  the  sheriff  of 
Dickenson  county  to  put  the  defendants  in 
possession  of  that  portion  of  the  land  de- 
scribed In  the  original  and  amended  bills  as 
belonging  to  the  complainants,  which  was 
included  in  the  tract  of  160  acres  described 
in  the  ejectment  suit.  From  that  decree 
this  appeal  has  been  taken. 

[1]  It  is  contended  by  the  appellants  that 
there  was  no  valid  and  final  judgnn^t  In 
the  suit  In  ejectment  This  position  cannot 
be  sustained.  After  the  verdict  of  the  jury 
the  court  entered,  under  the  style  of  the 
suit  in  ejectment,  in  Its  regular  wder  book, 
the  following:  "This  day  came  again  the 
parties  by  their  attorneys,  and  the  jury  ad- 
journed over  on  yesterday  appeared  In  court 
pursuant  to  their  adjournment,  and,  after 
hearing  the  conclusion  of  the  evidence  of 
witnesses  and  argument  of  counsel,  retired 
to  consider  of  their  verdict,  and  after  some 
time  returned  into  court  with  the  following 
verdict:  *We,  the  jury,  find  for  the  defend- 
ants.' It  Is  therefore  considered  by  the 
court  that  the  defendants  recover  of  the 
plaintiff  their  co.sts  In  this  behalf  exi)ended, 
and  that  execution  may  Issue." 

It  is  true  this  order  does  not  follow  .the 
old  English  form  of  judgment;  but  It  is 
enough  to  show  that  there  was  a  final  ad- 
judication of  the  controversy  between  the 
parties,  upon  the  issue  joined,  in  favor  of 
the  defendants,  which  is  all  that  was  neces- 
sary. 

In  1  Black  on  Judgments,  S  115,  after  dis- 
cussing the  form  of  a  judgment  the  author 
says:    "It  may,  therefore,  be  stated  as  the 
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modem  rule  that  the  form  of  the  Judgment 
Is  not  material,  provided  that  in  substance 
it  shows  distiuctly,  and  not  Inferentially, 
thati  the  matter  had  been  detenuined  In 
favor  of  one  of  the  litigants,  or  that  the 
rights  of  the  parties  in  litigation  had  been 
adjudicated.  In  other  words,  the  sufficiency 
of  the  writing  claimed  to  be  a  judgment 
should  always  be  tested  by  Its  substance, 
rather  than  Its  form." 

The  order  in  the  ejectment  case  is,  of  it- 
self, sufficient  to  constitute  a  final  and  bind- 
ing judgment  in  favor  of  the  defendants  as 
to  the  land  described  and  involved  in  that 
case.  In  determining  the  force  and  effect  of 
that  judgment,  the  pleadings  must  be  con- 
sulted, to  see  what  the  matter  in  controversy 
was.  The  record  of  the  ejectment  case  is 
made  part  of  the  original  and  amended  bills, 
and  the  plaintiff's  declaration,  together  with 
his  bill  of  particulars,  shows  that  he  sought 
to  recover  the  whole  of  the  ICO  acres,  de- 
scribing the  same  by  metes  and  bounds.  The 
defendants'  plea  of  the  general  issue  denied 
the  whole  of  the  plaintiff's  claim,  and  the  de- 
fendants' grounds  of  defense  deny  title  in 
the  plaintiff  to  any  part  of  the  land  men- 
tioned and  described  in  the  declaration.  Up- 
on the  issue  joined  by  these  pleadings,  the 
evidence  was  submitted  to  and  passed  upon 
by  the  jury,  and  their  verdict  was  rendered 
finding  for  the  defendants,  which  was  fol- 
lowed by  the  judgment  of  the  court  awarding 
oosts  against  the  plaintiff  and  In  favor  of 
the  defendants.  It  is  clear  from  the  record 
of  the  ejectment  suit  that  the  whole  of  the 
160  acres  of  land  described  in  the  declaration 
was  in  controversy,  and  that  upon  the  issue 
joined  the  jury  rendered  their  verdict  for 
the  defendants,  upon  which  a  valid,  final, 
and  binding  judgment  was  entered  by  the 
court  in  favor  of  the  defendants. 

[2]  It  is  further  contended  by  the  appel- 
lants that,  notwithstanding  the  validity  and 
finality  of  the  judgment  in  the  ejectment 
suit,  tiiey  were  entitled  to  have  corrected  the 
alleged  mistake  in  the  verdict  and  in  the 
judgment  entered  thereon. 

The  original  bill  alleges  that  the  verdict 
of  the  jury  should  have  been  for  the  land 
in  the  declaration  mentioned,  exclusive  of 
26%  acres,  and  that  the  verdict  and  judg- 
ment was  an  oversight  and  mistake  of  the 
jury  and  the  clerk,  which  should  be  correct- 
ed. The  amended  bill  alleges  that  the  verdict 
should  have  been  for  the  land  in  dispute, 
exclusive  of  82  acres,  and  that  both  the  ver- 
dict and  the  judgment  was  a  mistake,  con- 
curred in  by  all  parties.  In  the  petition  for 
appeal  it  is  claimed  that  the  judgment  was 
entered  under  such  circumstances  of  accident 
and  surprise  as  to  call  for  relief  in  equity 
from  the  consequences  thereof.  There  is  no 
allegation  of  fraud,  or  that  the  verdict  and 
judgment  as  rendered  was  not  known  to  the 
plaintiff  in  the  ejectment  suit  at  the  time 


the  verdict   was   found  and  the  judgment 
entered. 

If  the  verdict  and  Judgment  were,  as  al- 
leged. Inequitable,  and  an  accident  and  sur- 
prise when  rendered,  the  plaintiff  could  have 
moved  the  court  to  set  the  verdict  aside,  and, 
falling  in  that,  could  have  applied  for  a 
writ  of  error  to  the  judgment.  This  the 
plaintiff  negligently  failed  to  do,  and  now, 
after  the  lapse  of  more  than  four  years,  his 
successors  In  title  come  into  a  court  of 
equity  asking  for  the  same  relief  that  was 
open  to  him  in  the  ejectment  suit. 

In  Gentry  v.  Allen,  73  Va.  254,  Judge 
Staples,  speaking  for  this  court,  says:  **No 
rule  of  law  is  better  settled  than  that  a  court 
of  equity  will  not  relieve  against  a  Judgment, 
on  the  ground  of  its  being  contrary  to  equity, 
unless  the  defendant  was  ignorant  of  the 
ground  of  defense,  or  was  prevented  from 
availing  himself  of  it  by  fraud  or  accident, 
unmixed  with  fault  or  negligence  on  his 
part." 

The  evidence  In  the  case  at  bar  does  not 
explain  or  tend  to  explain  the  Judgment,  or 
I  the  alleged  mistake  therein.     Its  only  effect 
j  is  to  contradict  the  record,  by  attempting  to 
I  make  it  appear  that  the  issue  was  other  than 
I  what  the  record  shows  it  to  have  been. 
I      In  1  Freeman  on  Judgments,  S  275,  it  Is 
said:     "It   Is   important   that   the  evidence 
offered  to  explain  a  record  should  not  oon- 
I  tradlct  it;  for  It  cannot  be  shown  In  opposl- 
I  tlon  to  the  record  that  a  question  which  ap- 
pears by  it  to  have  been  settled  was  not  In 
fact  decided,  nor  that,  while  a  special  cause 
■  of  action  was  in   issue,  a  different  matter 
was    in    truth    litigated.      In    other    words, 
where  It  appears  by  the  record  that  a  par- 
ticular issue  was  determined,  all  question  of 
fact  Is  excluded,  and  the  court  must,  as  a 
matter  of  law,  declare  such  determination  to 
exist  and  to  be  conclusive." 

In  State  v.  Vest,  21  W.  Va.  796,  Judge 
Green  says:  "It  Is  certainly  a  rule,  invariably 
recognized  by  the  courts,  that  a  record  Im- 
ports such  absolute  verity  that  no  person 
against  whom  It  Is  pronounced  will  be  per- 
mitted to  aver  or  prove  anything  against 
It" 

In  the  case  at  bar  the  record  shows  that 
the  title  to  the  ICO  acres  of  land  was  clearly 
In  Issue,  and  that  such  title  was  the  only 
Issue  before  the  jury.  The  verdict  and  the 
Judgment  thereon  settled  and  adjudicated 
that  Issue  in  favor  of  the  defendants,  and 
the  record  thus  established  cannot  now  be 
contradicted. 

In  view  of  the  facts  and  circumstances 
of  this  case,  and  in  the  light  of  the  authori- 
.  ties  cited,  we  are  of  opinion  that  the  appel- 
'  lants  were  conclusively  bound  by  the  record 
!  In  the  ejectment  suit,  and  that  there  was  no 
error  In  sustaining  the  demurrers,  and  dis- 
missing the  bills  filed  by  them. 
I      [3]  It  is  properly  conceded   that  it   was 
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error  for  tbe  decree  complained  of  to  grant 
the  defendant  affirmative  relief,  by  award- 
ing him  a  writ  of  possession  to  any  part  of 
the  160  acres  inyolved  in  the  ejectment  suit 
There  was  no  pleading  asking  for  any  such 
relief,  which  was  alone  sufficient  ground  for 
denying  It. 

[4]  The  decree  appealed  from  must  be  re- 
versed, in  so  far  as  it  grants  the  appellee  a 
writ  of  possession  to  part  of  the  160  acres 
of  land  involved  in  the  ejectment  suit,  and 
affirmed  In  all  other  respects,  with  costs  in 
favor  of  the  appellants,  as  their  appeal  was 
necessary  to  correct  the  error  for  which  the 
decree  complained  of  is  in  part  reversed. 

Reversed  In  part 

(92  s.  C.  461) 

GAMBLE  y.  METROPOLITAN  LIFE  INS. 

CO. 

(Supreme  Court  of  South  Carolina.    Sept  20, 

1912.) 

1.  INSXTBANCS  (f  291*)— LiFB  INSUSANGB— AP- 
plication—misbepbesbntations— want  of 
Knowledge— Estoppel. 

Though  the  answer  in  an  action  on  a  life 
policy  charges  misrepreBentation  in  the  appli- 
cation by  insured  alone,  and  not  by  plaintiff,  the 
beneficiary,  yet  he,  having  known  of  her  fatal 
maladjr  and  concealed  it  while  participating  in 
procuring  the  insurance  for  his  t>wn  benefit, 
may  not  say  she  was  ignorant  of  the  imposition 
or  that  he  did  not  inform  her,  when  common 
honesty  and  his  duty  to  the  company  required 
him  to  inform  her  of  her  condition,  that  she 
might  speak  the  truth  in  her  application. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §|  Q81-690,  694-696;  Dec.  Dig.  { 
291.*] 

2.  Insubancb  (I  668*)  —  Life  Insubance^ 
Application-  Misbepbesentations— 

AOENOT. 

Where  the  husband  of  insured,  her  bene- 
ficiary, became  a  participant  in  obtaining  the 
insurance  by  signing  the  application,  paying 
the  premium  and  taking  a  receipt  for  it,  it  is 
open  to  the  jur:^  to  infer  that  he  was  her  agent 
in  the  transaction,  so  that  on  that  ground  his 
knowledge  of  her  fatal  malady  should  be  imput- 
ed to  her,  when  she  stated  in  her  application 
that  she  was  in  sound  health. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f§  1732-1770;   Dec  Dig.  $  668.*] 

Fraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  R.  C.  Watts,  Judge. 

**To  be  ofllclally  reported." 

Action  by  James  M.  Gamble  against  the 
Metropolitan  Life  Insurance  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

Elliott  &  Herbert,  of  Columbia,  for  appel- 
lant Dunlap  &  Dunlap,  of  Rockhill,  for  re- 
qpondent 

WOODS,  J.  The  defendant  company  is- 
sued an  insurance  policy  of  $500  on  February 
10,  1910,  for  the  benefit  of  the  plaintiff  on 
the  life  of  Maggie  Gamble,  his  wife,  who 
died  June  14,  1910.  The  answer  in  this  suit 
on  the  policy  sets  np  the  defense  that  the 


policy  was  obtained  by  representations  in  the 
application  which  were  false  in  several  ma- 
terial particulars. 

The  plaintiff  as  beneficiary  signed  the  ap- 
plication for  insurance  with  his  wife,  and  in 
the  application  the  following  declaration  and 
agreement  appears:  "And  it  is  further  de- 
clared hnd  agreed  that  the  foregoing  state- 
ments and  answers,  and  also  the  statements 
and  answers  on  the  next  page  hereof  in. 
answer  to  the  medical  examiner,  are  correct 
and  wholly  true,  that  they  shall  form  the 
basis  of  the  contract  of  insurance  if  one  be 
Issued,  and  that  If  they  are  not  thus  cor- 
rect and  wholly  true,  the  policy  shall  be  null 
and  void,"  On  the  trial  the  specific  untrue 
representations  relied  on  were  the  statements 
made  in  the  application  for  the  policy  that 
the  insured  was  in  sound  health,  and  that 
the  last  medical  attendance  was  in  1906  for 
miscarriage,  whereas  the  evidence  of  her  at- 
tending physician  was  that  he  attended  her 
in  November,  1909,  that  she  was  suffering 
not  only  from  miscarriage,  but  an  enlarged 
heart  and  Bright's  disease.  Dr.  Kirkpatrick, 
the  physician,  further  testified  that  he  told 
the  plaintiff  at  the  time  of  the  nature  of  his 
wife's  disease,  but  refrained  from  telling  htf 
at  her  husband's  request  The  plaintiff  tes- 
tified that  the  physician  did  not  inform  him 
that  his  wife  had  heart  disease  or  Bright's 
disease  until  some  time  after  the  policy  was 
taken  out.  The  circuit  judge  directed  a  ver- 
dict for  the  plaintiff,  holding  that  the  answ» 
alleged  fraud  on  the  part  of  the  Insured  and 
not  the  beneficiary,  and  therefore  the  fraud 
of  the  husband  could  not  avail  the  defend- 
ant, and  that  there  was  no  proof  that  the 
Insured  knew  of  any  disease  at  the  time  she 
represented  herself  to  be  in  sound  health. 
If  the  answer  be  liberally  construed,  as  all 
pleadings  should  be,  to  meet  tlie  Justice  of 
the  case,  we  think  the  answer  should  be  held 
to  admit  of  proof  of  fraud,  not  only  against 
Mrs.  Gamble,  but  against  the  plaintiff  also. 

[1]  But  even  if  the  answer  be  strictly  con- 
strued as  charging  misrepresentation  against 
Mrs.  Gamble,  and  not  against  the  plaintiff, 
and  if  it  be  conceded  that  Mrs.  Gamble  was 
not  aware  of  the  f^tal  disease  from  which 
she  was  suffering  and  was  in  ftict  innoc^it 
of  intentional  wrong,  yet  there  is  a  deeper 
question  which  the  plaintiff  must  meet  If 
he  knew  of  his  wife's  fatal  malady,  and  con- 
cealed it  while  participating  in  procuring  the 
insurance  for  his  own  benefit  can  he  be 
allowed  to  say  that  his  wife  was  ignorant  of 
the  imposition,  when  common  honesty  re- 
quired him  to  inform  her  of  her  condition, 
if  he  wished  to  insure  her  life,  so  that  she 
could  speak  the  truth  in  her  application? 
His  request  to  the  physician  not  to  tell  Mrs. 
Gamble  of  her  condition  was  natural  and 
commendable  as  a  means  of  saving  her  from 
suffering,  but  it  is  not  permissible  that  the 
plaintiff  should  pervert  that  sentiment  by 
using  it  as  a  means  of  allowing  his  innocent 
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wife  to  impose  on  an  insurance  company  for 
his  benefit  The  plaintiff  is  now  seeking  his 
own  interests,  and  he  cannot  have  the  ben- 
efit of  his  wife's  lack  of  knowledge  of  her 
malady  when  it  was  known  to  him.  He  can- 
not be  allowed  to  willfully  conceal,  and  then 
have  the  benefit  of  the  concealment  and  the 
imposition  innocently  practiced  by  another 
because  of  his  concealment.  If  he  wished 
her  life  insured  for  his  benefit,  it  was  his 
imperative  duty  to  inform  her  so  that  she 
could  speak  the  truth.  The  law  will  not  al- 
low him  to  deny  that  his  wife  knew  that 
which  common  honesty  required  him  to  tell 
her  before  procuring  insurance.  As  between 
the  plaintiff  and  the  insurance  company,  the 
law  imposed  upon  him  the  duty  of  informing 
his  wife  of  her  condition  to  the  end  that 
she  should  not  impose  upon  the  insurance 
company  in  his  behalf,  and  it  will  not  allow 
him  to  say,  in  enforcing  his  daim,  that  he 
did  not  perform  the  duty. 

[2]  In  addition  there  was  ground  for  the 
Jury  to  infer  that  the  plaintiff  was  the  agent 
of  his  wife  in  the  transaction,  and  on  that 
ground  his  knowledge  should  be  imputed  to 
her.  Mrs.  Gamble  was  a  very  ill  woman, 
the  plaintiff  became  a  participant  in  the  in* 
surance  transaction  by  signing  the  applica- 
tion, paying  the  premium,  and  taking  a  re- 
ceipt for  it;  and  it  is  common  knowledge 
that  married  women  very  rarely  enter  into 
such  transactions  except  through  the  agency 
of  their  husbands.  Under  these  principles, 
there  was  abundant  evidence  to  go  to  the 
Jury  on  the  issue  of  taXse  representations  set 
np  in  the  answer.  The  plaintiff  testified  that 
Dr.  Eirkpatrick  did  not  inform  him  that 
his  wife  had  organic  heart  disease  and 
Bright's  disease  until  after  the  policy  had 
been  issued.  Dr.  Kirkpatrick,  on  the  con- 
trary, testified  that  he  gave  him  the  informa- 
tion in  November  or  December,  1909.  In  ad- 
dition to  this,  the  physician  testified  that  he 
attended  Mrs.  Gamble  for  this  illness  in  No- 
vember and  December,  1909,  whereas  Mrs. 
Gamble  stated  in  her  application  that  she 
had  not  been  attended  by  any  physician  since 
November,   1906. 

For  these  reasons,  the  case  should  have 
been  submitted  to  the  jury. 

Reversed. 

GART,  0.  J.,  and  HYDRICK,  J.,  concur. 
WATTS,  J.,  disqualified. 

FRASER,  J.  I  cannot  concur  in  the  opia- 
lon  of  the  majority  of  the  court  in  this  case. 
I  know  it  is  not  always  necessary  to  allege 
fraud  in  order  to  prove  it,  but  when  fraud 
is  alleged,  it  ought  to  be  proved  as  alleged. 
It  seems  to  me  that  the  fraud  alleged  here 
is  the  fraud  of  the  insured,  and  the  proof 
abundantly  shows  that  Mrs.  Gamble  knew 
nothing  of  the  two  fatal  diseases  with  which 
she  was  suffering.    I  see  no  proof,  so  easy 


to  have  been  made  by  the  def^dant,  if  true, 
that  the  plaintiff  procured  the  insurance, 
whatever  the  probabilitleB  may  be. 


(92  S.  C.  446) 

HILLBR  V.  BANK  OF  COLUMBIA. 

(Supreme  Court  of  South  Carolina.    Sept  18, 

1912.) 

1.  Plbadino  (§  862*)— Actions  fob  Depos- 
its—Issues. 

Where,  under  the  undisputed  evidence, 
the  sole  issue  was  whether  a  oeposit  bad  been 
drawn  out  by  the  depositor  or  her  duly  au- 
thorized agent,  except  a  trifling  amount,  the 
striking  out  of  allegations  in  the  answer  of 
the  bank,  charging  that  the  depositor,  as  ad- 
ministratrix, had  mingled  funds  of  the  estate 
with  her  own  in  her  bank  account,  and  had 
drawn  them  out  from  time  to  time,  was  not 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  1147-1155;    Dec.  Dig.  |  362.*] 

2.  Banks  anu  Baneiito  (i  138*)— Deposits 
—Withdrawals. 

Where  a  depositor  in  a  bank  made  two 
accounts,  under  an  agreement  that  a  third 
person  should,  as  her  agent  have  the  right  to 
draw  on  one  of  them,  the  bank  could  not 
charge  checks  drawn  by  the  third  person  on 
the  other  account 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ff  898-405;    Dec  Dig.  § 

3.  Banks  and  Banking  (|  134*)— Deposits 
—Withdrawals. 

Where  a  depositor  in  a  bank  having  two 
accounts  in  his  own  right,  kept  separate  mere- 
ly for  his  own  convenience,  drew  on  one  of 
tnem  beyond  the  amount  to  his  credit,  with- 
out any  arrangement  with  the  bank  that  he 
should  do  so,  the  bank  could  charge  the  over- 
drafts on  the  other  account;  and,  where  ^e 
bank  was  sued  for  the  balance  due  on  the  lat- 
ter account  it  could  show  that  overdrafts  on 
the  former  account  were  issued  by  the  deposi- 
tor's authority. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking*  Cent  Dig.  H  363-374;    Dec.  Dig.  i 

4.  Banks  and  Banking  (§  184*)— Deposits 
—Withdrawals— Sbt-Off. 

Where  a  depositor  has  not  assigned  his 
deposit  by  check  or  otherwise,  his  right  to 
demand  the  balance  is  subject  to  the  right  of 
the  bank  to  set  off  against  it  any  debt  due  by 
the  depositor  to  the  bank:  and  this  right  ex- 
tends to  a  demand  of  the  bank  for  money  paid 
on  the  depositor's  debts  without  Ms  authority^ 
provided  the  depositor  subsequently  ratifies 
the  payment  by  adopting  it  for  his  own  bene- 
fit 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  353-374;  Dec.  Dig.  f 
134.*] 

6.  Banks  and  Banking  (|  184*)- Deposits 

— Set-Off— Burden  of  jProof. 

A  bank,  seeking  to  set  off  against  the 
balance  due  a  depositor  money  paid  on  the 
depositor's  debts  without  his  authority,  must 
plead  and  prove  that  the  depositor  ratifies 
such  payment  by  adopting  it  for  his  own  bene- 
fit 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  853-874;  Dec.  Dig.  { 
134.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;   T.  H.  Spain,  Judge. 
"To  be  officially  reported." 
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Action  by  Nannie  E.  Hiller  against  the 
Bank  of  Columbia.  From  a  judgment  for 
plaintlfT,  defendant  appeals.    Reversed. 

D.  W.  Robinson,  of  Columbia,  for  appel- 
lant. Tompkins  &  Lee,  of  Columbia,  for  re- 
spondent 

WOODS,  J.  [1]  The  complaint  in  this  ac- 
tion alleges  that  the  plaintiff  deposited  with 
the  defendant  bank  $200  on  April  19,  1909, 
which  the  defendant  refused  to  pay  on  de- 
mand. The  answer  admitted  the  deposit, 
but  alleged  that  the  deposit  was  drawn  out 
by  the  plaintiff  before  the  commencement  of 
the  action.  The  answer  also  contained  a 
number  of  allegations  charging  that  the 
plaintiff,  as  administratrix  of  her  husband's 
estate  or  executrix  of  his  will,  had  mingled 
funds  of  that  estate  with  her  own  in  her 
bank  account,  and  had  drawn  them  out  from 
time  to  time.  Most  of  these  latter  allega- 
tions were  ruled  out  by  Judge  Spain.  There 
was  no  reyersible  error  in  granting  this  or- 
der; for  it  clearly  appears  from  the  undis- 
puted evidence  adduced  on  both  sides  that 
the  sole  issue  in  the  case  was  whether  all 
the  funds,  except  13  cents,  had  been  drawn 
out  by  the  plaintiff  or  her  duly  authorized 
agent;  and  that  issue  was  made  by  the 
single  f^Uegation  of  the  answer  that  they  had 
been  so  drawn. 

All  the  money  deposited  by  the  plaintiff 
belonged  to  her  individually;  but  she  chose, 
for  convenience,  to  keep  two  accounts,  one  in 
her  individual  name  and  the  other  in  the 
name  of  "Nannie  E.  Hiller,  Adm'x,"  although 
she  was  not  administratrix.  The  latter  ac- 
count was  used  in  the  conduct  of  a  mercan- 
tile business,  owned  by  the  plaintiff  and  con- 
ducted by  her  and  her  brother-in-law,  John 
Hiller.  On  this  account  John  Hiller  was 
authorized  to  check,  signing  the  checks  "Nan- 
nie B.  Hiller,  Adm'x."  Both  John  Hiller 
and  the  plaintiff  issued  checks  against  this 
account,  which  were  paid  and  charged 
against  it,  until  several  checks  were  present- 
ed which  would  have  overdrawn  the  account. 
Instead  of  refusing  payment,  the  bank,  by 
the  direction  of  John  Hiller,  charged  this 
overdraft  to  the  account  kept  in  the  name 
of  Nannie  E.  Hiller.  No  evidence  was  of- 
fered that  John  Hiller  was  authorized  to 
use  or  control  the  latter  account.  In  this 
state  of  the  evidence,  the  circuit  Judge  di- 
rected a  verdict  in  favor  of  the  plaintiff  for 
$158.54,  the  balance  of  the  Nannie  E.  Hiller 
account  after  deducting  a  check  for  $55.20, 
which  the  plaintiff  admitted  she  had  signed 
without  the  suffix  "Adm'x." 

[2]  The  court  refused  to  allow  the  defend- 
ant to  prove  that  the  checks,  which  went  to 
make  up  the  overdraft  transferred  or  charg- 
ed to  the  Nannie  E.  Hiller  account,  were 
signed  by  the  plaintiff  herself.  .There  is  no 
escape  from  the  conclusion  that  this  was 
error.  When  Mrs.  Hiller  made  two  accounts 
with  the   bank,  under   an   agreement   that 


John  Hiller  should  have  the  right  to  draw, 
as  her  agent,  on  one  of  them,  the  bank  had 
no  right  to  charge  checks  drawn  by  John 
Hiller  to  the  other  account.  Mrs.  Hiller 
had  the  right  to  hold  the  funds  deposited  on 
the  other  account  subject  to  her  own  con- 
trol; and  that  right  could  not  be  defeated 
by  the  unauthorized  action  of  John  Hiller 
and  the  bank.  This  right  of  a  depositor  to 
separate  and  control  his  accounts  is  estab- 
lishe<J  in  this  state.  Fogarties  &  Stlllman 
V.  State  Bank,  12  Rich.  518,  78  Am.  Dec. 
468;  Simmons  v.  Bank,  41  S.  C.  177,  19  S. 
E.  502,  44  Am.  St.  Rep.  700;  Callaham  v. 
Bank,  69  S.  C.  374,  48  S.  E.  293,  2  Ann.  Cas. 
203;  Bank  v.  Mahon,  78  S.  C.  408,  59  S. 
E.  31. 

[3]  But  when  a  depositor  having  two  ac- 
counts In  his  own  right,  kept  separate  mere- 
ly for  his  own  convenience,  draws  on  one  of 
them  beyond  the  amount  to  his  credit,  with- 
out any  arrangement  with  the  bank  that  he 
should  do  so,  the  bank  is  justified  In  the  In- 
ference that  he  Intends  the  check  to  be  pro- 
tected by  the  other  account.  Certainly  it 
would  be  most  unreasonable  that  the  bank 
should  be  required,  under  such  condition5», 
to  pay  to  the  depositor  the  credit  on  one  ac- 
count without  deducting  the  debit  on  the 
other.  There  is  nothing  In  the  cases  above 
cited  opposed  to  this  view.  Under  this  prin- 
ciple the  defendant  had  a  right  to  prove  that 
the  plaintiff  herself  issued  the  checks,  signed 
"Nannie  B.  Hiller,  Adm'x,"  which  made  up 
the  overdraft  on  that  account  charged  to 
the  account  of  Nannie  B.  Hiller,  or  that 
such  checks  were  issued  by  her  authority 
when  she  knew  of  the  overdraft  For  the 
error  of  the  circuit  court  In  excluding  evi- 
dence On  this  point,  there  ipust  be  a  new 
trial. 

[4,  6]  To  avoid  misunderstanding,  we  re- 
fer to  another  point  not  properly  made  by 
the  appeal.  When  the  depositor  has  not  as- 
signed his  demand  against  the  bank  by 
check  or  otherwise,  the  right  of  the  deiK>sltor 
to  demand  his  balance  is  subject  to  the  right 
of  the  bank  to  set  off  against  the  balance 
any  debt  due  by  him  to  the  bank;  and  this 
right  of  the  bank  extends  to  a  demand  of 
the  bank  for  money  paid  out  on  the  deposi- 
tor's debts  without  his  authority,  if  the  de- 
positor subsequently  ratifies  the  payment  by 
adopting  It  for  his  own  benefit,  tiowrance 
V.  Robertson,  10  S.  C.  8;  27  Cyc.  888 ;  Crum- 
llsh's  Adm'r  v.  Central  Imp.  Co.  et  al,,  38 
W.  Va.  390,  18  S.  E.  456,  23  L.  R.  A.  120 
(note),  45  Am.  St.  Rep.  872.  But  the  bur- 
den would  be  on  the  bank  of  properly  plead- 
ing and  proving  such  a  defense.  This  sub- 
ject is  referred  to  in  the  exceptions,  but  the 
defense  was  not  alleged  in  the  answer;  nor 
was  evidence  on  the  point  offered. 

Judgment  reversed. 

GARY,   C.   J.,   and   ERASER,   HYDRICK 
and  WATTS,  JJ.,  concur. 


S.CX) 


BANKS  V.  WELLS. 


791 


(92  S.  C.  488) 

KUHN  et  al.  t.  ELECTRIC  MFG.  &  POWER 

CO.  et  aL 

(Supreme    Court    of    South    Carolina.      Sept 

21,  1912.) 

1.  Appeal  and  Error   (§  479* )— Supersed- 
ing Order  Pending  Appeal. 

Penflinjr  appeal  from  an  order  of  injunc- 
tion, a  Supreme  Court  justice  will  not  super- 
sede it;  it  not  being  clearly  shown  that,  pend- 
ing the  appeal,  the  order  will  result  in  irrep- 
ffyable  injury  or  the  miscarriage  of  justice. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  2251-2256;  Dec.  Dig.  { 
479.*! 

2.  Mandamus    (§   6*)— Conflict   with   In- 
junction. 

Mandamus  requiring  the  Secretary  of  State 
to  issue  a  certificate  of  amendment  of  the 
charter  of  a  corporation  cannot  be  granted 
while  an  injunction,  against  the  corporation 
and  such  officer  taking  an  action  towards 
amendment  of  the  charter,  stands. 

fEd.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §  36;    Dec.  Dig.  §  6.*] 

Action  by  James  S.  Kuhn  and  another 
against  the  Electric  Manufacturing  &  Power 
Company  and  two  other  corporations  and 
R.  M.  McCown,  Secretary  of  State,  for  in- 
junction. Pending  their  appeal  from  an 
order  of  Injunction,  defendant  corporations 
petition  to  have  the  order  superseded  and 
for  a  writ  of  mandamu& 

Petition  dismissed. 

Chester  B.  Masslich,  of  New  York  City,  and 
Joe  Berry  Lyles,  of  Columbia,  for  petitioners. 
J.  Wright  Nash,  of  Spartanburg,  for  re- 
spondents. 

WOODS,  J.  On  the  30th  day  of  August, 
1912,  Hon.  T.  H.  Sease,  circuit  judge,  made 
an  order  enjoining  the  defendants  "from 
taking  any  action  looking  to  the  amendment 
of  the  charter  of  either  of  the  defendant 
corporations  in  the  particulars  shown  by 
the  resolutions  and  petitions  of  each  de- 
fendant filed  with  the  Secretary  of  State  on 
the  23d  of  August  and  set  forth  in  the  rec- 
ord at  this  hearing."  Pending  their  appeal 
from  this  order,  the  defendants  have  pre- 
sented their  petition  to  me,  after  due  notice 
to  the  plaintiffs,  asking  for  an  order  super- 
seding the  order  of  injunction  and  for  a  writ 
of  mandamus  requiring  the  Secretary  of 
State  to  sign  and  issue  certificates  of  the 
proposed  amendments  to  the  charter  of  the 
corporation. 

[IJ  I  express  no  opinion  whatever  as  to 
the  merits  of  the  cause,  which  involves  dif- 
ficult questions  of  law,  but  refuse  to  super- 
sede the  order  of  injunction  on  the  ground 
that  petitioners  have  not  clearly  shown 
that,  pending  the  appeal,  it  will  result  in 
irreparable  injury  or  the  miscarriage  of  jus- 
tice. Andrews  v.  Sumter  C.  &  R.  B.  Co., 
87  S.  C.  301,  69  S.  E.  604. 

[2]  The  petition  for  mandamus  requiring 
the   Secretary  of  State  to  issue  certificates 


of  amendments  cannot  be  granted  while  the 
Injunction  stands. 

It  Is  therefore  ordered  that  the  petition 
be  dismissed. 


(92  s.  c.  430 
BANKS  T.  WELLS,  County  Sup'r,  et  al. 

(Supreme  Court  of  South  Carolina.     Sept.  18, 

1912.) 

1.  Statbs  {^  46*)— Appointment  of  OrFiosB 

— iii  Alt' TORY    AUTHOaiTY. 

An  appointment  by  the  Governor  under  the 
Cary-Cothran  Act  of  1907  (Laws  1907,  p.  463) 
of  a  detective  to  enforce  the  act  regulating  the 
•  sale  of  liquor  conclusively  determines  the  ne- 
cessity for  the  appointment. 

l^3d.  Note.--For  other  cases,  see  States,  Cent 
Dig.  §  51 ;   Dec.  Dig.  §  40.*] 

2.  States  (§  dl*)— Statutes. 

,  Laws  1908,  p.  19,  authorizing  the  chief 
constable  under  the  advice  of  the  Governor  to 
appoint  one  or  more  state  constables  at  a  sal- 
ary of  not  more  than  $2  per  day,  and  such  ex- 
penses as  the  chief  constable  may  deem  proper 
when  on  duty,  is  repealed  by  the  Cary-Cothran 
Act  of  1907  (Ijaws  1907,  p.  463),  authorizing 
the  Governor  to  appoint  detectives  to  enforce 
the  act  regulating  the  sale  of  intoxicating  liq- 
uor, and  repealing  all  acts  inconsistent  there- 
with, and  the  Governor  appointing  a  detective 
under  the  act  of  1907  has  no  authority  to  fix 
his  compensation. 

[fed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  J  64;   Dec.  Dig.  §  61.*1 

3.  States   (fi    64*)— Enforcement— Statutes. 

Under  Laws  1903,  p.  19,  authorizing  the 
chief  state  constable  with  the  advice  of  the 
Governor  to  appoint  state  constables  at  a  sal- 
ary of  not  more  than  $2  per  day  and  proper 
expenses,  and  providing  that  all  accounts  shalA 
be  approved  by  the  Governor  before  payment, 
and  the  Cary-Cothran  Act  of  1907  (Laws  1907, 
p.  463),  authorizing  the  Governor  to  appoiRt 
detectives  to  enforce  the  act  regulating  the  sale 
of  liquor  without  fixing  any  salary  or  per  diem 
for  any  detective  so  appointed,  the  chief  state 
constable  must  pass  on  the  accounts  and  per 
diem  of  detectives  appointed  by  him  with  the 
advice  of  the  Governor,  and  the  accounts  can- 
not be  paid  until  approved  by  the  Governor. 

[Bd.  Note.— For  other  cases,  see  States,  Cent 
Dag.  I  6ft;    Dec.  Dig.  {  64.*] 

4.  Mandamus  {§  5*)— Compeixins  Payment 
OF  Official  Salary  and  Expenses. 

Where  a  claimant  submitted  his  claim 
itemized  and  sworn  to  the  board  of  county 
commissioners,  and  they  passed  on  it  and  ren- 
dered judgment  adversely  to  the  claimant,  who 
appealed  therefrom,  mandamus  does  not  he 
pending  the  appeal  to  compel  the  issuance  of  a 
warrant  for  the  payment  of  the  claim. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  S  85;  Dec.  Dig.  S  5.*] 

5.  Counties  (§  204*) — Claims— County  Com- 
missioners. 

The  board  of  county  commissioners  con- 
trol the-  disbursement  of  ordinary  county  funds 
and  are  accountable  to  the  people  of  the  county 
for  a  proper  disbursement  thereof,  and  they 
may  investigate  the  claim  of  any  person,  in- 
cluding the  claim  of  a  detective  appointed  by 
the  Governor  under  the  Cary-Cothran  Act  of 
1907  (Laws  1907,  p.  463)  to  enforce  the  act 
rejnilating  the  sale  of  intoxicating  liquors,  for 
services  and  traveling  expenses,  to  determine 
whether  the  services  have  been  rendered  and 
the  claim  and  expenses  are  just  before  paying 


•For  Qih&t  nases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indezec 
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the  same,  and  mandamns  does  not  lie  to  com- 
pel payment. 

[Ed,  Note.— For  other  cases,  see  Counties. 
Cent.  Dig.  §§  312.  31S-321,  337;  Dec.  Dig.  $ 
204.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Edgefield  County;   J.  W.  De  Vore,  Judge. 

**To  be  ofliclally  reported." 

Mandamus  by  Matthew  Banks,  as  Dis- 
pensary Detective,  against  W.  Q.  Wells, 
County  Supervisor,  and  others,  County  Oom- 
missioners,  composing  the  County  Board  of 
Commissioners  for  the  County  of  Edgefield, 
and  another,  County  Treasurer,  to  require 
defendants  to  issue  a  warrant  for  petitioner. 
From  a  judgment  of  dismissal,  petitioner 
appeals.    Afi3rmed. 

The  following  Is  the  -opinion  of  the  cir- 
cuit court: 

''This  la  an  application  for  mandamus, 
heard  by  me,  to  require  the  respondents  the 
county  commissioners  to  issue  their  war- 
rant for  $182,  the  amount  claimed  to  be  due 
petitioner  for  services  rendered  by  him  as 
dispensary  detective,  and  to  require  the 
county  treasurer,  James  T.  Mims,  to  pay 
same  out  of  the  ordinary  county  funds. 

"The  substance  of  the  petition  and  the 
whole  record  I  have  before  me  is:  That  on 
the  28th  of  February,  1911,  Banks,  the  peti- 
tioner, was  appointed  by  the  Governor  a  de- 
tective of  South  Carolina,  under  the  Cary- 
Cothran  Act  of  1907  (Laws  1907,  p.  463). 
That  he  qualified  and  entered  upon  his  du- 
ties thereunder.  That  his  commission  fixed 
his  salary  at  $2  per  day  and  actual  travel- 
ing expenses  when  away  from  his  headquar- 
ters all  to  be  paid  out  of  the  ordinary  county 
funds  in  those  counties  where  there  is  no 
dispensary.  That  there  Is  no  dispensary  In 
this  county.  Under  the  terms  of  his  com- 
mission he  must  file  an  itemized  account  of 
his  expenses  sworn  to  with  the  chairman  of 
the  board  of  county  commissioners  and  be 
paid  as  provided  by  said  act  The  said  peti- 
tioner was  sent  by  the  Governor  to  render 
services  In  and  to  the  above  county  on 
March  1st,  1911.  That  he  filed  his  account 
for  the  month  of  April,  1911,  for  services 
and  traveling  expenses.  That  said  accouilt 
was  passed  upon  by  said  board  and  they  re- 
fused to  pay  same,  from  which  judgment  or 
refusal  an  appeal  was  taken  and  is  now 
pending,  then  he  filed  his  itemized  statement 
and  account  for  the  month  of  May,  1911,  and 
the  board  duly  notified  him  or  his  attorneys 
that  they  would  pass  upon  It  after  hearing 
evidence  as  to  Its  correctness,  and  would 
give  him  notice  of  the  hearing,  that  he  might 
be  present  and  offer  evidence  In  support  of 
same  or  to  do  whatever  In  his  Judgment  he 
might  deem  proper.  That  no  hearing  has 
ever  been  had  on  said  claim  and  account, 
and  same  Is  still  pending,  and  that  the  board 
Is  now  and  has  been  ready  and  willing  to 
have  and  grant  the  hearing  whenever  It 
suited  the  petitioner  to  have  same.     Very 


much  has  been  Injected  In  this  proceeding 
which  has  no  bearing  upon  the  question  in- 
volved, which  is:  Will  a  mandamus  Issue 
for  the  purpose  prayed  In  the  petition  upon 
the  facts  stated  above,  either  for  the  pay- 
ment of  petitioner's  salary  per  diem  of  $2 
or  his  traveling  expenses  for  services  render- 
ed the  above  county  out  of  the  ordinary 
county  funds? 

[1]  There  can  be  no  doubt  as  to  the  right 
and  power  of  the  Governor  to  make  the  Ap- 
pointment, and  this  right  cannot  be  ques- 
tioned In  so  far  as  the  necessity  for  suoh 
appointment  is  concerned;  In  other  words, 
whenever  the  Governor  makes  such  appoint- 
ment, the  necessity  conclusively  exists,  and 
no  one  has  the  right  to  question  or  to  in- 
quire into  the  necessity  for  it 

[2]  "But  the  act  of  1907,  and  under  which 
the  appointment  was  made,  does  not  fix  any 
salary  or  per  diem  or  other  pay  for  a  detec- 
tive appointed  by  the  Governor,  and  I  know 
of  no  law  or  authority  allowing  the  Governor 
to  fix  the  same  as  was  done  in  the  commis- 
sion Issued  to  the  petitioner  herein  by  him, 
unless  it  be  the  Act  of  1903  (Laws  1903,  p. 
19)  S  1,  which  reads:  "The  chief  state  con- 
stable with  the  advice  of  the  Governor,  may 
appoint,  one  or  more  state  constables  at  a 
salary  of  not  more  than  two  dollars  per  day 
and  such  expenses  as  the  chief  state  consta- 
ble may  deem  proper  when  on  duty  and  also 
one  or  more  detectives  at  reasonable  com- 
pensation. All  accounts  for  per  diem  and  ex- 
penses allowed  by  the  chief  state  constable 
shall  he  approved  hy  the  Governor  before 
payment:*  The  Act  of  1907,  S  47,  repeals  all 
acts  and  parts  of  acts  Inconsistent  therewith. 
In  my  opinion  section  1  of  Act  1903  Is  re- 
pealed by  the  act  of  1907. 

[3]  "But  suppose  It  is  Aot,  the  act  of  1903 
certainly  makes  It  the  duty  of  the  chief 
state  constable  to  pass  upon  the  accounts 
and  per  diem  for  all  those  appointed  by 
him  with  the  advice  of  the  Governor,  and 
even  after  he  had  so  passed  upon  them  they 
could  not  be  paid  untU  approved  by  the 
Governor.  Who  is  to  pass  upon  this  kind 
of  claims  now?  Either  they  must  be  ap- 
proved by  the  Governor  before  payment,  or 
the  county  board  must  pass  upon  them.  The 
record  does  not  show  that  petitioner's  daim 
was  ever  approved  by  the  Governor.  This 
of  Itself  Is  sufficient  to  base  a  refusal  of  the 
writ  ui)on. 

[4]  "But  again  the  petitioner  elected  to 
submit  his  claim  itemized  and  sworn  to  the 
board  of  commissioners,  a  quasi  court,  and 
they  passed  upon  it  and  rendered  judgment 
adversely  to  him,  and  he  appealed  there- 
from, which  appeal  Is  still  pending.  This  is 
sufficient  upon  which  to  base  a  refusal  of 
writ  of  mandamus. 

[5]  "Then  again  the  board  of  the  county 
commissioners  have  under  the  law  the  con- 
trol and  disbursement  of  the  ordinary  coun- 
ty fund  and  are  liable  and  accountable  to 
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the  people  of  the  county  for  properly  dia- 
burslng  and  paying  out  same,  and  it  seems 
to  me  they  have  a  perfect  right  to  investi- 
gate the  claim  of  any  person  Including  such 
claim  as  petitioner  sets  out  for  service  and 
traveling  expenses  rendered  the  county  in 
order  to  ascertain  whether  or  not  said  serv- 
ices have  been  rendered  and  the  claim  and 
expenses  a  just  and  true  one  before  paying 
same.  It  was  certainly  contemplated,  and 
in  fact  so  stated  In  the  act  of  1903,  that  no 
claim  of  this  kind  should  be  paid  until  in- 
vestigated by  chief  state  constable  and  ap- 
proved by  the  Grovemor.  If  that  act  is  not 
repealed,  the  petitioner  has  not  complied 
with  it 

*'If  It  Is  repealed,  then  why  submit  an 
itemized  sworn  to  account  to  board  of  coun- 
ty commissioners  unless  for  the  purpose  of 
having  them  pass  upon  it  In  my  judgment 
the  board  would  be  guilty  of  a  breach  of 
duty  did  it  fail  to  Investigate  and  pass  upon 
an  account  and  claim  like  the  one  involved 
here,  before  paying  it,  and  especially  so 
when  said  account  had  not  been  approved 
by  the  Governor. 

"For  the  reasons  herein  stated,  it  is  or- 
dered that  the  application  for  the  writ  of 
mandamus  be  and  the  same  is  hereby  refus- 
ed, and  the  petition  herein  be  and  the  same 
is  hereby  dismissed.*' 

S.  McG.  Simkins  and  P.  B.  Mayson,  both 
of  Edgefield,  for  petitioner.  B.  E.  Nicholson, 
of  Edgefield,  for  respondents. 

WOODS,  J.  The  judgment  of  this  court 
is  that  the  judgment  of  the  circuit  court  be 
affirmed  for  the  reasons  therein  stated. 

GARY,  O.  J.,  and  HYDRICK,  WATTS,  and 
FRASER,  JJ.,  concur. 


(92  S.  C.  490) 

IRBY  V.  SOUTHEiRN  RY.  CO.  et  aL 

(Supreme  Court  of  South  Carolina.     Sept  26, 

1912.) 

1.  Railboads  (J  345*)— Injury  to  Pedestbi- 

AN  AT  CBOSSINO— BVIDENCB— ADMISSIBIUTT. 

In  an  action  against  a  railroad  company 
for  injury  to  a  pedestrian  who  was  struclc  at 
a  street  crossing  by  a  hand  car,  testimony  that 
the  crossing  was  blocked  by  cars  placed  there 
by  defendant  was  properly  admitted  to  show 
the  surroundings,  that  the  jury  might  ascertain 
whether  a  given  rate  of  speed  of  the  hand  car 
was  negligent,  though  the  complaint  did  not 
charge  negligence  in  the  obstruction  of  the 
crossing. 

[Ed.   Note. — For  other  cases,  see   Railroads, 
Cent.  Dig.  §|  1113-1116;   Dec  Dig.  f  345.*] 

2.  RaILBOADS  (§  845*)— IWJtTBT  TO  Pedestbi- 

AN  at  Cbossing — Evidence— Admissibility. 
In  an  action  against  a  railroad  .company 
for  injury  to  a  pedestrian  who  was  struck  by 
a  hand  car  at  a  street  crossing,  it  was  error 
to  admit  in  evidence  an  ordinance  prescribing 
a  penalty  for  blocking  crossings,  where  no  neg- 
ligence in  that  respect  was  pleaded  by  plaintiff. 

[Ed.   Note.— For  other  cases,  see   Railroads, 
Cent.  Dig.  ff  1113-1116;    Dec.  Dig.  §  345.*] 


3.  APFEAIi   AND   EBBOB   ((   662*)  — >  BSGOBD— 
CONOLtJSIVBNESS. 

A  record  on  appeal  is  conclusive  npon  the 
Supreme  Court  as  to  what  allegations  were 
contained  in  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E:rror,  Cent.  Dig.  ff  2850-2852;    Dec  Dig.  I 

4.  Trial  (8  194*)— Instbuctions— Refusal— 
Chaboes  on  Facts. 

In  an  action  against  a  railroad  company 
for  injury  to  a  pedestrian  who  was  struck  at 
a  street  crossing  by  a  hand  car,  an  instruction 
that  there  is  no  rule  or  law  which  relieves  a 
person  from  looking  out  for  trains  and  lever 
cars  in  crossing  tracks,  and  that  a  railroad 
company  need  not  slacken  the  speed  of  a  car 
upon  seeing  a  pedestrian  unless  the  circum- 
stances indicate  that  he  does  not  or  cannot  see 
or  hear  the  car,  was  properly  refused  as  con- 
stituting a  charge  on  the  facts. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |§  413,  43&-441,  446-454,  456-466;  Dec. 
Dig.  i  194.^] 

5.  Railroads  (S  851*)— Injury  to  Pedestbi- 
AN  AT  Crossing — Instbuctions. 

In  an  action  against  a  railway  company 
for  injury  to  a  pedestrian  who  was  struck  by 
a  hand  car  at  a  street  crossing,  it  was  not  er- 
ror to  refuse  to  instruct  that  if  the  persons  in 
charge  of  the  car  saw  plaintiff  on  or  near  the 
track,  and  she  appeared  to  be  in  possession  of 
her  senses,  they  had  the  right  to  assume  that 
she  would  get  out  of  the  way  in  time  to  avoid 
injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §|  1183-1215;   Dec.  Dig.  |  851.*] 

Gary,  CX  X,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  John  S.  Wilson,  Judge. 

Action  by  Amanda  Irby  against  the  South- 
ern Railway  Company  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Reversed  and  remanded  for  new  trial. 

E.  M.  Thomson,  of  Columbia,  for  appel- 
lants. W.  Boyd  Evans  and  Hunter  A.  Glbbes, 
both  of  Columbia,  for  respondent 

FRASER,  J.  This  was  an  action  for 
damages  brought  by  the  plaintiff-respondent 
against  the  defendants-appellants  for  per- 
sonal injuries  received  by  the  plaintiff  at  a 
public  street  crossing  in  tbe  city  of  Colum- 
bia. It  seems  that  at  the  place  of  the  in- 
jury several  railroad  tracks  cross  the  street 
quite  near  each  other.  Some  of  these  tracks 
belong  to  the  Columbia,  Newberry  &  Laurens 
Railroad  and  some  to  the  defendant  compa- 
ny. When  the  plaintiff  arrived,  she  found 
the  street  blocked  by  a  passing  train  on 
the  Columbia,  Newberry  &  Laurens  road 
having  crossed  the  track  of  the  defendant 
company.  She  waited  for  the  passing  train 
to  go  by.  While  standing  between  the  tracks, 
she  saw  some  acquaintances  on  the  train, 
and  waved  to  them.  Her  attention  was  en- 
grossed with  her  greetings,  and  as  she 
waved  she  went  backwards  upon  the  track 
of  the  defendant  company,  and  did  not  see 
a  lever  car  that  was  approaching  the  cross- 
ing on  the  track  of  the  defendant  company 
in  charge  of  its  codefendant,  Davis.     The 
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defendant  Davis  and  those  on  the  lever  car 
with  him  saw  the  plaintiff  while  the  lever 
car- was  some  distance  away,  and  saw  her 
backing  towards  the  track  before  she  was 
struck.  Those  6n  the  lever  car  called  out  to 
the  plaintiff,  but  she  did  not  hear  or  heed 
the  warning.  One  of  the  employes  on  the 
lever  car  pushed  her  away  from  in  front  of 
the  car,  but  in  some  wny  she  was  struck 
by  the  side  of  the  car,  or  the  back  wheel 
caught  her  clothing,  and  she  was  thrown 
down  and  injured. 

Judgment  was  rendered  for  the  plaintiff 
for  $200,  and  the  defendants  appealed  upon 
the  following  exceptions: 

[11  1.  "(1)  Because  the  court  erred  in  per- 
mitting the  witness  James  Rutherford  to 
testify  as  follows:  *Q.  How  wide  was  the 
opening  here?  A.  About  20  feet.  Q.  And 
blocked  up  on  both  sides?  A.  Yes,  sir.  Q. 
It  was  blocked  up  that  afternoon?  A. 
Yes,  sir.  Q.  What  about  the  cars?  A.  The 
Shand  lumber  yard  runs  here,  is  a  line 
fence  running  along  here,  passed  that  line 
fence  in  the  corner  here  one  box  car  a 
few  links  over  into  the  street.  Q.  How 
much  opening  was  here?  A.  About  20  feet. 
Q.  Twenty  feet  wide?  A.  Yes,  sir;  20  feet 
wide.'  The  error  being  that  there  was  no 
allegation  in  the  complaint  charging  the 
defendants  or  either  of  them  with  blocking 
the  crossings  in  question,  nor  with  negli- 
gence, recklessness,  or  willfulness  in  so 
blocking  the  street,  and  the  testimony,  there- 
fore, referred  to  no  issue  Involved,  and  was 
irrelevant  and  Incompetent 

"(2)  Because  the  court  erred  in  allowing 
this  witness  and  other  witnesses  to  testify 
as  to  the  crossing  in  question  being  blocked 
by  cars  placed  by  the  defendants  when  there 
was  no  allegation  in  the  complaint  charg- 
ing negligence  in  this  regard,  and  no  such 
issue  was  made  by  the  pleadings.  Hence 
the  testimony  was  irrelevant  and  incompe- 
tent." 

Those  exceptions  cannot  be  sustained.  The 
Jury  were  entitled  to  know  the  surround- 
ings in  order  to  ascertain  whether  a  given 
rate  of  speed  was  negligent  or  not.  One 
may  with  due  care  travel  at  a  rate  in  an 
open  country  where  the  view  is  unobstruct- 
ed, and  yet,  if  he  should  pass  an  obstruc- 
tion or  go  round  a  curve  in  the  road  at 
the  same  speed,  he  might  endanger  himsQ]f 
and  others  and  be  guilty  of  negligence. 

[2, 3]  2.  (3)  Because  the  court  erred  in 
admitting  in  evidence  sections  516  and  518 
of  the  Ordinances  of  the  City  of  Columbia 
with  respect  to  blocking  street  crossings, 
as  follows: 

"  'Sec.  516.  It  shall  be  unlawful  for  any 
railroad  train,  engine,  car  or  part  of  a 
railroad  train,  to  be  stopped  at  the  cross- 
ing of  any  street  in  the  city  of  Columbia, 
or  to  be  permitted  to  remain  stopped  at  any 
crossing  of  any  street  of  the  city,  under  a 
penalty  of  not  less  than  ten  dollars  nor 
more  than  forty  dollars  for  each  and  every 


offense,  to  be  recovered  before  the  recorder, 
evidence  being  given  that  this  section  is 
violated.  Provided,  a  summons  is  served  on 
the  agent,  president,  secretary  or  treasurer 
of  said  company  so  violating. 

"  *Sec.  518.  It  shall  be  unlawful  for  any 
railroad  train,  engine,  or  any  portion  of  a 
railroad  train,  to  pass  any  street  crossing 
in  the  city  at  a  rate  of  speed  greater  than 
four  miles  an  hour,  and  before  and  during 
the  passage  of  such  crossing  they  shall 
ring  the  engine  bell  as  notice  to  those  ap- 
proaching the  crossing  that  a  train  is  ap- 
proaching. On  failing  to  comply  with  the 
conditions  of  this  section,  the  railroad  com- 
pany so  offending  shall  be  fined  not  less 
than  ten  dollars  nor  more  than  fifty  dol- 
lars for  each  and  every  offense,  on  convic- 
tion before  the  recorder:  Provided,  that  a 
summons  is  served  on  any  of  the  officers  of 
said  company,  as  provided  in  section  516.' 

"The  errors  being:  (a)  That  the  said  or- 
dinances had  no  application  whatever  to 
the  case  at  bar,  since  it  was  concerned 
with  a  lever  or  hand  car,  and  not  a  rail- 
road train  or  any  part  thereof,  (b)  Because 
there  was  no  allegation  in  the  complaint 
charging  the  company  with  negligence  in 
blocking  the  crossing  in  question,  and  hence 
there  was  no  issue  to  which  the  ordinance 
as  to  blocking  the  streets  was  applicable, 
and  hence  as  testimony  they  were  irrele- 
vant and  incompetent  (c)  Because  such  or- 
dinances were  not  proved  as  provided  by 
law,  neither  the  original  being  offered  in 
evidence,  nor  was  the  copy  thereof  certi- 
fied under  the  hand  of  the  officer  having 
custody  of  the  records  of  the  city  of  Colum- 
bia and  under  its  corporate  seal  offered  on 
10  days'  notice  given  defendants  or  their 
attorney." 

This  exception  is  sustained.  His  honor, 
the  presiding  Judge,  seems  to  have  allowed 
the  introduction  of  the  city  ordinance  under 
the  impression  that  the  complaint  alleged 
a  violation  of  the  city  ordinance.  He  so 
stated  both  in  his  ruling  and  in  his  charge 
to  the  Jury.  We  do  not  find  such  allega- 
tion in  the  complaint  as  printed  in  the 
case,  and  we  are  bound  by  the  case.  Be- 
sides both  ordinances  were  read  in  the 
hearing  of  the  Jury.  The  case  does  not 
show  that  copies  were  offered,  and  we  can 
make  no  finding  on  the  production  of  copies. 

[4]  3.  "(4)  Because  the  court  erred  In  fail- 
ing to  charge  defendants'  fourth  request  as 
follows:  'There  is  no  rule  of  law  which 
relieves  a  person  from  looking  out  for  trains 
and  lever  cars  when  he  goes  upon  or  to 
cross  railroad  tracks.  I  charge  you  that  a 
railroad  company  is  not  bound  to  slacken 
speed  of  a  lever  car  upon  seeing  one  on  or 
near  its  track,  unless  the  circumstances  indi- 
cate that  such  person  does  not  or  cannot  see 
or  hear  such  lever  car.'  The  error  being  that 
the  request  stated  a  sound  proposition  of 
law  applicable  to  the  Issues  involved  in  the 
case,  and  defendants  were  entitled  to  havt' 
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it  charged  In  Its  entirety."  Exception  4 
cannot  be  sustained.  This  would  have  been 
a  cliarge  on  the  facts.  This  exception  is 
overruled. 

[5]  4.  ''(5)  Because  the  court  erred  In  re- 
fusing to  charge  defendants*  fifth  request 
to  charge  as  follows:  'If  the  section  foreman 
or  persons  in  charge  of  said  lever  car  saw 
plaintiff  upon  or  near  the  railroad  tracl^ 
and  she  appeared  to  be  in  possession  of  her 
senses,  such  person  or  pereons  had  a  right 
to  assume  that  plaintiff  would  get  out  of 
the  way  of  the  approaching  lever  car  In 
time  to  prevent  injury.*  The  error  heiwj; 
that  the  request  stated  a  sound  proposition 
of  law  applicable  to  the  issues  involved  in 
the  case,  and  defendants  were  entitled  to 
have  the  same  charged. 

"(6)  Because  the  court  erred  in  refusing 
to  charge,  upon  defendants'  request,  that 
there  was  no  evidence  in  the  case  which 
would  warrant  a  verdict  for  punitive  dam- 
ages, the  error  being  that  there  was  abso- 
lutely no  testimony  tending  to  show  reck- 
less, wanton,  or  willful  acts  on  the  part  of 
defendants  or  Its  or  their  employes,  and 
hence  no  ground  on  which  a  verdict  for 
punitive  damages  could  be  based." 

Tliese  exceptions  must  be  overruled.  It 
would  not  be  proper  to  discuss  these  excep- 
tions, as  the  case  must  go  back  for  a  new 
trial. 

The  Judgment  of  this  court  is  that  the 
judgment  appealed  from  Is  reversed  for  the 
reasons  above  set  forth  and  remanded  for  n 
new  trial. 

WOODS  and  WATTS,  JJ.,  concur.  GARY, 
0.  J.,  dissents.  HYDRICK,  J.,  concurs  In 
the  result 


(159  N.  C.  501) 

MILLER  T.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  North  Carolina.     Sept  11, 

1912.) 

Telegraphs  and  Telephones  (§  38*)— Non- 
deliveby  of  messages— liability, 

Where  a  telegraph  company,  delivering  a 
message  to  the  residence  of  the  sendee,  "Wood- 
ie  M.,"  agreed,  at  the  request  of  the  sendee's 
wife,  to  forward  it  to  the  sendee  at  another 
town,  but  failed  to  deliver  the  same  within  a 
reasonable  time,  and  made  no  effort  to  deliver 
nor  to  send  a  service  message,  nor  any  inquiry 
for  the  sendee  at  the  latter  town,  it  was  liable 
for  failure  to  promptly  deliver  the  message  to 
the  sendee,  though  the  address  was  changed  to 
"Wood  C.  M.,"  probably  by  phonetic  mistake. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  f  33;  Dec  Dig.  § 
38.  ♦] 

Appeal  from  Superior  Court,  Chowan  Coun- 
ty; Bragaw,  Judige. 

Action  by  T.  W.  Miller  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment of  nonsuit,  plaintiff  appeals.    Reversed 


Bond  &  Bond,  for  appellant.  Pruden  & 
Pruden  and  S.  Brown  Shepherd,  for  appellee. 

CLARK,  C.  J.  This  Is  an  action  for  failure 
to  deliver  promptly  a  telegram.  It  was  in 
evidence  that  at  4  p.  m.,  Saturday,  November 
19,  1910,  a  telegram  from  Norfolk,  Va.,  ad- 
dressed to  '^Woodie  Miller,  Edenton,  N.  C," 
was  delivered  at  his  residence  in  that  place, 
announcing  the  sudden  death  of  his  brother 
In  Norfolk,  and  asking  plaintiff  to  "come  at 
once."  His  wife  at  once  requested  the  com- 
pany to  forward  It  to  her  husband,  "care 
Everett's  Hotel,  Jacksonville,  Fla.,"  and  guar- 
anteed the  charges.  The  defendant  accepted 
the  message,  but  did  not  deliver  it.  His 
wife  sent  a  night  letter  that  night  to  her 
husband,  asking  if  he  had  received  the  mes- 
sage. He  received  this  the  next  day  about 
10  o'clock  a.  m.  He  thereupon  went  to  the 
telegraph  office  in  Jacksonville  and  was 
handed  tlie  undelivered  telegram,  which  was 
directed  to  "Wood  C,  Miller,  care  Everett's 
Hotel."  The  plaintiff  testified  that,  if  he 
had  received  the  telegram  at  any  time  be- 
fore 8  p.  m.  November  19th  (which  was  four 
hours  after  the  message  was  handed  in  to 
the  office  In  Edenton),  he  could  and  would 
have  reached  Norfolk  Sunday  at  5:30  p.  m.  in 
time  to  have  attended  the  funeral;  that  he 
left  on  the  first  train  after  he  had  actually 
received  the  message,  but  arrived  in  Norfolk 
too  late  to  attend  the  funeral.  The  plaintiff 
further  testified  that  the  clerk  at  the  Everett 
Hotel  had  known  him  a  long  time  as  T.  W. 
Miller,  or  Woodie  Miller,  that  he  had  been 
at  the  hotel  on  this  occasion  for  several  days, 
and  was  registered  as  T.  W.  Miller.  The  de- 
fendant offered  no  evidence. 

It  was  error  to  grant  the  motion  for  a 
nonsuit.  There  is  an  unbroken  line  of  cases, 
from  Hendricks  v.  Telegraph  Co.,  126  N.  C. 
304,  35  S.  E.  543,  78  Am.  St  Rep.  658,  and 
Cogdell  V.  Telegraph  Co.,  135  N.  C.  431,  47 
S.  E.  490,  down  to  the  present,  that  on  proof 
of  the  delivery  of  a  message  to  a  telegraph 
company  and  payment  of  the  charges,  or 
the  acceptance  of  the  message  without  such 
payment,  and  of  failure  to  deliver  to  the 
sendee  in  reasonable  time,  there  is  prima 
facie  proof  of  negligence)  and  the  burden  is 
upon  the  company  to  prove  that  it  made  all 
reasonable  effort  to  deliver  the  message,  and 
that  upon  failure  to  find  the  sendee  it  wired 
back  a  service  message  for  a  better  address 
Here  the  company  showed  no  effort  to  de- 
liver, nor  any  attempt  to  send  a  service  mes- 
sage, nor  any  inquiry  for  sendee  at  Everett's 
Hotel,  nor,  indeed,  any  attempt  to  deliver, 
even  when,  through  the  night  letter  from  the 
plaintiffs  wife,  it  had  notice  that  the  sendee 
was  at  the  hotel  in  Jacksonville.  Though 
this  last  was  directed  to  T.  W.  Miller,  it 
was  notice  that  a  message  of  importance, 
which  had  been  sent  from  Edenton,  N.  C, 
to   a    man    named    Miller,    "care   Everett's 
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Hotel,**  bad  not  been  delivered.  It  seems 
probable  tbat  the  message  was  changed  from 
"Woodle  Miller"  to  "Wood  C.  MUler"  by  a 
phonetic  mistake,  as  in  Cogdell  v.  Telegraph 
Co.,  supra.  But,  however  that  may  be,  the 
defendant  has  not  met  the  burden  of  proof 
cast  on  it  by  reason  of  its  failure  to  de- 
liver the  message  in  apt  time. 
The  judgment  of  nonsuit  must  be  reversed. 

(159  N.  C.  647) 

ANOE  ft  FOREST  et  al.  v.  ATLANTIC 
COAST  LINE  R.  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     Sept  18, 

1912.) 

1.  Dbains  (§  66*)  —  Assessments  fob  Main- 
ten  anoi&— "Canal." 

Under  Revisal  1905,  f  4026,  which  pro- 
vides for  proceedings  to  assess  among  persons 
benefited,  the  cost  of  maintenance  of  a  drain- 
age canal,  dug  along  any  natural  depression  or 
waterway  and  maintained  for  seven  years,  an 
artificial  drain  of  from  two  to  five  feet  in  width 
is  a  '*canal/'  though,  in  the  proceeding  to  as- 
aess  the  cost  of  maintenance,  tne  evidence  refers 
to  it  both  as  a  *'ditch"  and  a  "canal." 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  §  72;  Dec.  Dig.  §  66.* 

For  other  definitions,  see  Words,  and  Phras- 
es, vol.  1,  pp.  947,  948.] 

2.  Drains  (f  76*)— Assessment  fob  Mainte- 
nance—Sufficiency OF  Petition. 

Under  Revisal  1905,  f  4026,  which  pro- 
vides for  proceedings  to  assess  the  cost  of  main- 
tenance of  a  drainage  canal  which  has  been  in 
existence  for  seven  years,  and  directs  the  clerk 
of  the  superior  court  to  appoint  commissioners 
therefor  upon  the  application  of  "any  landown- 
er who  contributed  to  digging  and  is  interested 
in  maintaining"  the  canal,  all  of  the  petition- 
ers need  not  have  been  contributors  to  the 
original  construction,  and  the  petition  is  suffi- 
cient where  one  of  them  is  within  the  require- 
ment. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  §8  76-83;    Dec.  Dig.  $  76.*] 

8.  Drains  (§  70*)— Assessment  fob  Maintb- 

NANCE— PaBTIES  WHO  MaT  BE  ASSESSED. 

Under  Revisal  1905,  $  4026,  which  pro- 
vides for  the  appointment  of  commissioners  to 
examine  lands  drained  or  intended  to  be  drain- 
ed by  a  drainage  canal,  and  hear  testimony  as 
to  ''advantages  and  disadvantages  to  be  shared 
by  the  parties  to  the  action,"  in  order  to  as- 
sess the  cost  of  maintaining  such  canal  among 
Buch  parties,  a  railroad,  which  was  a  party  and 
whose  right  of  way  was  drained,  was  properly 
assessed  a  portion  of  the  cost  of  maintenance. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  i  74;    Dec  Dig.  {  70.*] 

Appeal  from  Superior  Court,  Pitt  County ; 
Foushee,  Judge. 

Proceedings  by  Ange  &  Forest  and  others 
against  the  Atlantic  Coast  Line  Railroad 
Company  and  others  to  compel  contribution 
to  the  maintenance  of  a  drainage  ditch. 
From  a  judgment  for  petitioners,  defendants 
appeal.     No  error. 

.  This  is  a  proceeding,  under  section  4026  of 
the  Revisal,  to  compel  contribution  to  the 
maintenance  of  a  certain  artificial  drain, 
sometimes  referred  to  in  the  evidence  as  a 
ditch  and  at  others  as  a  canal.    The  drain 


is  in  some  places  from  three  to  five  feet 
wide  and  from  two  to  five  feet  deep,  and 
in  other  places  not  so  large.  The  town  of 
Winterville  and  A.  Q.  Cox  are  among  the 
petitioners,  and  B.  W.  Tucker,  W.  L.  House, 
and  the  Atlantic  Coast  Line  Railroad  Com- 
pany are  the  defendants.  The  def^idants 
filed  a  demurrer  to  the  petition,  which  was 
overruled,  and  the  defendants  excepted.  The 
defendants  then  filed  answers,  and  upon  is- 
sues raised  the  Jury  returned  the  following 
verdict: 

'*(1)  Was  the  ditch  described  in  the  com- 
plaint constructed  along  a  natural  depres- 
sion or  waterway,  and  was  it  constructed 
seven  years  prior  to  the  beginning  of  this 
action?    Answer:   Yes. 

**(2)  Who  constructed  said  dit<^?  An- 
swer:  A.  O.  Cox. 

"(3)  Did  either  of  the  plaintiffs  or  the  de- 
fendants contribute  anything  to  construct  or 
maintain  said  ditch,  except  A.  Q.  Cox?  An- 
swer:   No. 

"(4)  Are  the  plaintiffs  the  owners  of  the 
land  described  in  the  complaint?  Answer: 
Yes. 

"(5)  Do  the  defendants  claim  under  A.  O. 
Cox?    Answer:   Yes. 

"(6)  Does  the  defendant  the  Atlantic  Coast 
Line  Railroad  Company  own  any  land  on 
said  ditch  (except  its  right  of  way),  inside 
the  town  of  Winterville?    Answer:   No. 

**(7)  Is  any  of  the  right  of  way  of  the  de- 
fendant the  Atlantic  Coast  Line  Railroad 
Company,  outside  of  the  corporate  limits  of 
the  town  of  Winterville,  drained  by  said 
ditch?    Answer:   Yes;  600  or  700  yards. 

"(8)  Is  the  land  of  the  defendant  B.  W. 
Tucker,  outside  of  the  corporate  limits  of  the 
town  of  Winterville,  drained  by  said  ditch? 
Answer:   Yes. 

"(9)  Is  the  land  of  the  defendant  W.  Lb 
House,  outside  of  the  town  of  Winterville^ 
drained  by  said  ditch?    Answer:  Yes, 

'*(10)  Is  said  ditch  necessary  to  drain  the 
streets  of  the  town  of  Winterville?  Answer: 
Yes. 

•*(11)  Has  the  plaintiff  A.  G.  Cox  contrib- 
uted anything  to  the  maintenance  of  this 
ditch  since  its  construction?    Answer:   No," 

Judgment  was  rendered  upon  the  verdict 
in  favor  of  the  petitioners,  and  the  defend- 
ants excepted  and  appealed. 

All  of  the  defendants  Join  in  the  conten- 
tions: (1)  That  section  4026  of  the  Revisal 
refers  to  canals  and  that  the  drain  described 
in^  the  petition  is  a  ditch.  (2)  That  said 
statute  does  not  purport  to  confer  a  rem- 
edy, except  in  favor  of  those  who  contribut- 
ed to  the  construction  of  the  canal. 

The  defendants  House  and  Tucker  con- 
tend, further,  that  they  ought  not  to  contrib- 
ute to  maintain  the  drain  because:  (1)  They 
acquired  their  land  after  its  construction. 
(2)  A  part  of  their  land  is  in  the  town  of 
Winterville,  and  they  are  required  to  pay 
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taxes  on  sach  part  to  aiaintaln  the  drainage 
of  the  town. 

The  defendant  railroad  company  contends, 
farther,  that  it  owns  no  land  which  is  drain- 
ed, and  that  It  Is  not  liable  to  contribute  on 
account  of  the  fact  that  a  part  of  Its  right 
of  way  may  be  benefited. 

Harry  Skinner,  for  appellants.  S.  J,  Ever- 
ett, for  appellees. 


ALLEN,  J.    The  statute  under  which  this 
proceeding  Is  instituted  Is  necessary  for  the 
cultivation  and  improvement  of  low  lands, 
and  should  be  construed  to  carry  into  effect 
its   beneficent  purposes,   if  practicable.     It 
provides:  ''After  a  canal  has  been  dug  along 
any   natural  depression   or   waterway   and 
maintained  for  seven  years,  it  shall  be  prima 
facie  evidence  of  its  necessity,  and  upon  ap- 
plication to  the  clerk  of  the  superior  court 
of  any  landowner  who  contributed  to  dig- 
ging and  is  interested  In  maintaining  the 
same,  it  shall  be  the  duty  of  the  clerk  of  the 
superior  court  to  appoint  and  cause  to  be 
summoned  three  disinterested  and  discreet 
freeholders,   who,   after   being  duly   sworn, 
shall  go  upon  the  lands  drained  or  intended 
to  be  drained  by  said  canal,  and  after  care- 
fully examining  the  same  and  hearing  such 
testimony  as  may  be  introduced  touching  the 
question  of  cost  of  the  canal,  the  amount 
paid  and  the  advantages  and  disadvantages 
to  be  shared  by  each  of  the  parties  to  the 
action,  shall  make  their  report  in  writing  to 
the  clerk  of  the  superior  court,  stating  the 
facts  and  apportioning  the  cost  of  maintain- 
ing said  canal  among  the  parties  to  the  ac- 
tion, and  the  cost  of  the  action  shall  be  dl-. 
vlded  In  the  same  ratio;    and  their  report 
when  approved  shall  be  properly  registered 
by   the  clerk.     The  collection  of  cost  and 
proportion  of  work  on  the  canal  shall  be  as 
prescribed  in  this  chapter.'* 

[1]  The  statute  Is  found  In  a  chapter  of 
the  Revlsal  providing  for  drainage,  and  by 
reference  to  its  various  sections  it  will  be 
seen  that  the  term  "ditch"  and  "canal"  is 
used  indiscriminately  to  designate  an  arti- 
ficial drain.  In  the  ordinary  acceptation  of 
the  terms,  both  Indicate  a  channel  construct- 
ed for  the  purpose  of  conveying  water,  the 
only  difference  being  that  the  word  "canal" 
suggests  a  channel  of  larger  dimensions  than 
does  the  word  "ditch,"  but  as  defined  by  the 
authorities  a  ditch  may  be  natural  or  ar- 
tificial (Black,  L.  Die.  381;  Cyc.  vol.  14,  p, 
552;  Goldthwait  v.  Brldgewater,  6  Gray 
[Mass.]  64),  while  a  canal  is  an  artificial 
trench  for  confining  water  to  a  defined  chan- 
nel (Black,  L.  Die.  166),  or  a  trench  or  ex- 
cavation in  the  earth  for  conducting  water 
and  confining  It  to  narrow  limits  (Cyc.  voL 
14,  p.  268 ;  Bishop  v.  Seeley,  18  Conn.  394). 
Tested  In  either  way,  by  the  ordinary  use 
of  words  or  by  legal  definitions,  the  drain 
described  in  the  petition,  not  being  natural 


and  being  of  considerable  dimensions,  is  a 
canal,  although  called  a  ditch. 

[2]  Nor  does  the  statute  require  that  all 
of  the  petitioners  should  have  contributed 
to  the  original  construction  of  the  canal, 
and  the  reason  for  omitting  this  requirement 
is  obvious.  If  such  a  provision  had  been  In- 
serted in  the  statute,  its  usefulness  would 
have  been  largely  destroyed,  as  a  change  In 
the  ownership  of  the  land,  after  the  con- 
struction of  a  canal  at  great  expense,  would 
render  it  difficult,  if  not  impossible,  to  main- 
tain it  It  directs  the  clerk,  in  plain  lan- 
guage, to  make  the  order  appointing  the 
commissioners,  upon  the  application  of  "any 
landowner  who  contributed  to  digging  and 
is  interested  in  maintaining"  the  canal,  and 
the  verdict  establishes  the  fact  that  at  least 
one  of  the  petitioners  "contributed"  and  is 
"Interested"  in  maintenance. 

What  has  be&i  said  disposes  of  the  first 
contention  made  separately  by  the  defend- 
ants Tucker  and  House,  and  their  second 
contention  affects  only  the  amount  of  the 
assessment,  for  which  they  may  be  liable, 
which  is  not  before  us  on  this  appeal.  The 
separate  contention  of  the  defendant  rail- 
road is  also  untenable. 

[3]  The  statute  requires  the  assessments 
to  be  made  according  to  advantages  and  dis- 
advantages, and  the  verdict  finds  that  the 
railroad  is  benefited  by  the  drainage  of  its 
right  of  way,  and  it  is  reasonable  and  just 
that  it  should  contribute  in  proportion  to 
its  benefits.  Nothing  is  more  important  to 
the  maintenance  of  its  roadbed  than  proper 
drainage,  and  it  should  not  expect  this  to  be 
maintained  at  the  expense  of  others.  If, 
however,  the  statute  in  express  terms  said 
that  only  owners  of  land  should  contribute 
to  the  maintenance  of  the  canal,  this  would 
not  necessarily  relieve  this  defendant,  as  the 
term  "owner  of  land"  may  not  only  Include 
those  who  have  an  absolute  ownership  in 
fee,  but  those  who  have  the  proprietorship 
and  control  of  the  land.  (3yc.  vol.  29,  p. 
1549. 

Upon  an  examination  of  the  whole  record, 
we  find  no  error. 
No  error. 


(159  N.  C.  639) 


EASON   v.    EASON. 

(Supreme  Court  of  North  Carolina-     Sept  18. 

1912.)  ' 

1.  Deeds  (§  93*>— Constbuction. 

A  deed  will  be  construed  bo  as  to  effectuate 
the  intent  as  gathered  from  the  entire  instru- 
ment, when  It  can  be  done  by  any  reasonable 
construction. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  |{  231,  232;    Dec.  Dig.J  98*]      ' 

2.  Husband  and  Wiek  (|  14*)— Convktancks 
—CoNSTBucTioN— Estate  Cheated. 

Where  a  deed  conveyed  property  to  one 
and  his  wife,  "each  one-half  interest,'''  it  must 
be  construed  to  create  a  tenancy  in  common. 
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though  the  habendum  and  tenendum  conveyed 
the  property  to  both  and  their  heirs  and  as- 
signs. 

[Ed.  Note. — For  other  rases,  see  Husband  and 
Wife,  Cent.  Dig.  §§  71-89;    Dec.  Dig.  §  14.*] 

Appeal  from  Superior  Court,  Greene  Coun- 
ty ;    Justice,  Judge. 

Petition  for  dower  by  Florence  Eason 
against  Joseph  C.  Eason.  From  a  judgment 
for  petitioner,  defendant  appeals.  Reversed 
and  remanded,  with  directions. 

Geo.  M.  Lindsay  and  J.  Paul  Frizzelle,  for 
appellant  W.  F.  Evans  and  L.  I.  Moore,  for 
appellee. 

BROWN,  J.  The  plaintiff  Is  the  second 
wife  of  Nathan  Eason,  and  as  such  claims 
dower  in  the  whole  of  a  certain  tract  of  land 
described  in  a  deed  dated  December  30,  1904, 
executed  by  Thomas  Lassiter  to  Nathan 
Eason  and  his  first  wife,  Carrie. 

It  is  contended  by  the  plaintiff  that  the 
deed  in  question  conveys  the  land  to  Nathan 
Eason  and  his  said  wife  Carrie  Jointly,  and 
that  the  doctrine  of  survivorship,  as  between 
husband  and  wife,  applies,  inasmuch  as  Na- 
than Eason  survived  his  first  wife.  Ray  v. 
Long,  132  N.  C.  895,  44  S.  E.  652.  The 
premises  of  the  deed  are  as  follows:  ''This 
deed,  made  this  the  30th  day  of  December,  A. 
D.  1904,  by  Thomas  U.  Lassiter  and  his  wife, 
Alice  Lassiter,  of  Greene  county  and  state 
of  North  Carolina,  of  the  first  part,  to  Na- 
than Eason  and  wife,  Carrie  G.  Eason,  each 
one-half  interest,  of  Greene  county  and  state 
of  North  Carolina,  of  the  second  part."  It 
is  unnecessary  to* set  out  the  remainder  of 
the  deed.  The  habendum,  as  well  as  the  ten- 
endum, conveys  the  property  to  said  Nathan 
and  Carrie  G.  Eason  and  their  heirs  and  as- 
signs. 

[1]  We  are  of  opinion  that  in  construing 
the  deed  in  question  the  language  used  in  the 
premises,  to  wit,  "to  Nathan  Eason  and  wife, 
Carrie  G.  Eason,  each  one-half  interest" 
should  be  taken  into  consideration  in  con- 
struing the  deed.  We  have  said  repeatedly 
in  recent  decisions  that  a  deed  will  be  con- 
strued so  as  to  effectuate  the  intent  as 
gathered  from  the  entire  instrument,  when 
it  can  be  done  by  any  reasonable  interpre- 
tation. Acker  v.  Pridgen,  158  N.  C.  338,  74 
S.  E.  335 ;  Triplett  v.  Williams,  149  N.  C.  394, 
63  S.  E.  79,  24  L.  R.  A.  (N.  S.)  514 ;  Gudger 
V.  WTiite,  141  N.  C.  513,  54  S.  E.  386. 

[21  Giving  the  language  quoted  its  ordinary 
significance,  we  are  of  opinion  the  deed  creat- 
ed a  tenancy  in  common,  and  that  the  plain- 
tiff is  entitled  to  dower  in  only  one-half  of 
the  land  described  in  the  petition.  The  Ian- 
gauge  used  is  too  plain  to  admit  of  discussion 
as  to  its  meaning.  The  evident  purpose  of 
the  draftsmen  was  to  convey  one  undivided 
half  of  the  land  to  the  husband  and  the  oth- 
er undivided  half  to  the  wife.    This  question 


is  very  fully  discussed  by  Mr.  Justice  Hoke 
in  Ilighsmith  v.  Page,  158  N.  C.  226,  73  S.  E. 
998,  which  we  think  is  a  case  very  much  in 
point.  See,  also,  Stalcup  v.  Stalcup,  137  N.  C. 
305,  49  S.  E.  210;  Hodges  v.  Fleetwood,  102 
N.  C.  122,  9  S.  E.  640 ;   13  Cyc.  666. 

The  cause  is  remanded,  with  instructions 
to  enter  judgment  in  accordance  with  this 
opinion. 

Reversed.. 


(159  N.  C.  621) 
BRIDGERS  V.  BBAMAN  et  al. 

(Supreme  Court  of  North  Carolina.     Sept.  18. 

1912.) 

Railboadb  (§  72*)— Construction— "On." 

The  location  of  a  depot  at  a  point  within 
300  feet  of  the  northern  boundary  of  a  town. 
100  feet  of  its  eastern  boundary,  and  1,450 
feet  from  its  southern  boundary  at  the  near- 
est point,  is  not  a  location  "on  the  southern 
limits  of  the  town  within  the  terms  of  a  deed 
delivered  in  escrow  and  conveying  land  in  con- 
sideration  of   such  location. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  168-178;    Dec.  Dig.  {  72.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  4060-4966;    vol.  8,  p.  7737.] 

Appeal  from  Superior  Oourt,  Greene 
County;   Justice,  Judge. 

Action  by  Henry  Clark  Bridgers  against 
J.  I.  Beaman  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.     Affirmed. 

The  plaintiff,  having  under  consideration 
the  building  of  a  railroad  from  Farmville  to 
Snow  Hill  or  Hookerton,  was  offered  induce- 
ments by  pailies  at  both  places.  Among 
them  was  J.  I.  Beaman,  who  offered  and  sub- 
scribed to  pay  $1,100  In  consideration  that 
the  road  was  constructed  to  Hookerton  and 
a  depot  constructed  on  the  southern  Vimiis 
of  the  toton  of  Hookerton  by  March  29,  1908; 
that,  in  consideration  of  the  inducements 
offered  by  the  said  Beaman  and  others,  it 
was  decided  to  build  the  road  to  Hooker- 
ton, and  the  subscriptions  of  the  said  Bea- 
man and  others  were  so  accepted  by  the 
plaintiff,,  and,  in  consideration  of  the  sub- 
scriptions of  the  said  Beaman  and  others, 
the  construction  of  the  said  railroad  to 
Hookerton  was  undertaken  and  begun;  that 
the  said  Beaman  concluded  to  pay  a  part 
of  his  subscription  in  money  and  a  part  in 
land,  and  executed  the  deed  set  out  in  the 
pleadings,  of  date  April  11,  1906,  conveying 
land  to  plaintiff;  that  said  deed  was  depos- 
ited with  a  committee,  the  defendants,  to 
be  delivered  to  plaintiff  when  he  had  con- 
structed the  railroad  and  established  the  de- 
pot he  had  agreed  to.  The  grantor  Beaman, 
to  more  fully  protect  himself  and  to  insure 
the  construction  of  the  depot  on  the  south- 
em  limits  of  Hookerton,  put  the  following 
clause  in  said  deed:  "To  be  null  and  void 
if  said  Henry  Clark  Bridgers  (the  plaintiff) 
falls  to  construct  a  depot  on  southern  town 
limits  of  Hookerton,  and  build  a  railroad 
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from  Farmville  to  the  depot  In  Hookerton 
by  the  29th  day  of  March,  1908."  The  said 
Beaman  owned  land  on  the  southern  limits 
of  Hookerton.  Under  the  foregoing  circum- 
stances the  deed  was  executed  and  placed 
In  the  hands  of  the  committee  for  future 
delivery,  as  events  should  determine.  The 
plaintiff  constructed  a  depot  in  Hookerton 
and  built  a  railroad  from  Farmville  to  the 
depot  in  Hookerton  before  the  29th  day  of 
March,  1908,  and  demanded  of  the  com- 
mittee, the  defendants,  the  possession  of 
said  deed.  They  refused  to  give  plaintiff 
possession  of  said  deed,  and  the  plaintiff 
brings  this  action  against  them  to  compel 
them  to  do  so. 

The  town  of  Hookerton  has  had  two  char- 
ters, one  granted  in  1867,  and  the  other  in 
1907.  According  to  the  charter  of  1867,  the 
depot!  is  located  within  300  feet  of  the 
northern  boundary  of  Hookerton,  within  100 
feet  of  its  eastern  boundary,  about  1,450 
feet  of  the  southern  boundary  at  the  near- 
est point,  and  the  surveyor,  who  was  intro- 
duced as  a  witness  by  the  plaintiff,  testified 
that  the  depot  was  not  on  the  southern 
limits  at  all  according  to  the  charter  of  1867. 
The  defendant  paid  the  part  of  the  subscrip- 
tion which  was  to  be  paid  in  money,  but  re- 
sisted the  delivery  of  the  deed,  upon  the 
ground  that  the  plaintiff  had  not  constructed 
the  depot  on  the  southern  limits  of  Hooker- 
ton. At  the  conclusion  of  the  plaintiff's  evi- 
dence, his  honor  sustained  a  motion  for 
judgment  of  nonsuit,  and  the  plaintiff  ex- 
cepted and  appealed. 

J.  L.  Bridgers,  for  appellant  Jarvis  & 
Blow,  for  appellees. 

ALLEN,  J.  The  plaintiff  and  the  defend- 
ant have  made  the  location  of  the  depot  on 
the  southern  limits  of  Hookerton  material, 
because  they  have  stipulated  that  the  deed 
shall  be  void  if  it  is  not  so  located,  and  the 
reason  the  defendant  insisted  on  this  provi* 
sion  is  apparent.  The  defendant  owned 
land  on  the  southern  limits  of  Hookerton, 
which  was  a  small  town,  and,  as  it  was  an- 
ticipated that  its  population  and  wealth 
would  increase  after  the  construction  of  the 
railroad,  he  was  desirous  of  having  the  de- 
pot located  on  his  side  of  the  town,  so  that 
business  might  be  attracted  In  his  direc- 
tion instead  of  away  from  him.  The  deed 
was  delivered  in  escrow  in  1906,  and  we 
agree  with  his  honor  that  the  southern  lim- 
its of  Hookerton,  then  in  existence  under 
the  charter  of  1867,  are  those  referred  to; 
but  if  it  was  otherwise,  in  our  opinion, 
based  upon  the  map,  the  southern  limits 
under  the  charter  of  1907  are,  in  so  far  as 
they  affect  the  controversy  between  the 
plaintiff  and  the  defendant,  substantially 
the  same  as  under  the  charter  of  1867.  The 
determination  of  the  question  presented  to  I 


us  depends,  therefore,  on  the  location  of  thfr 
depot  and  whether  it  can  be  said  to  be  on 
the  southern  limits. 

The  word  "on"  has  various  meanings,  de- 
pendent upon  the  purposes  for  which  it  is 
used.  Webster  says:  *'The  general  signif- 
icance of  'on'  is  situation,  motion,  or  condi- 
tion with  respect  to  contact  or  support  be- 
neath; as:  At  or  in  contact  with  the  sur- 
face or  upper  part  of  a  thing  and  supported 
by  it  To  or  against  the  surface  of.  At  or 
near;  adjacent  to — indicating  situation, 
place  or  position."  And  the  Century:  "In 
a  position  above  and  in  contact  with;  used 
before  a  word  of  place  indicating  a  thing 
upon  which  another  thing  rests  or  is  made 
to  rest  In  a  position  so  jis  to  cover,  over- 
lie, or  overspread.  In  a  position  at,  near, 
or  adjacent  to;  indicating  situation  or  po- 
sition, without  implying  contact  or  support 
In  or  into  a  position  in  contact  with  and 
supported  by  the  top  or  upper  part  of  some- 
thing." Adopting  the  definition  most  favor- 
able to  the  plaintiff,  "near  to,"  we  are  of 
opinion,  when  all  the  circumstances  are  con- 
sidered, that  the  plaintiff  has  not  located 
the  depot  "on"  the  southern  limits.  The  only 
witness  introduced  by  the  plaintiff,  and  who 
surveyed  all  the  lines  under  an  order  of 
court,  says  that  the  depot  Is  not  on  the 
southern  limits  as  contained  In  the  charter 
of  1867,  and  while,  if  distance  alone  con- 
trols, the  depot  may  be  said  to  be  near  those 
limits,  it  would  not  convey  this  impression 
when  the  size  of  the  town  and  the  location 
of  the  other  limits  are  considered.  The  town 
of  Hookerton  Is  a  small  town,  and  the  diB- 
tance  from  the  northern  to  the  southern 
boundary  is  only  about  1,750  feet  The  de- 
pot is  within  100  feet  of  the  eastern  bound- 
ary, within  300  feet  of  the  northern  bound- 
ary, and  1,450  feet  from  the  southern  bound- 
ary, which  would  seem  to  locate  it  in  the 
northeastern  part  of  Hookerton  and  not  on 
its  southern  limits. 

We  conclude  that  the  plaintiff,  upon  his 
own  evidence,  has  failed  to  comply  with 
the  condition  in  the  deed,  and  Is  not  entitled 
to  recover.  No  question  is  raised  by  either 
party  as  to  the  legality  of  the  contract 

Affirmed. 


(159  N.  C.  552) 

HARDEE  et  aL  t.  TIMBERLAKB  et  aL 

(Supreme  Court  of  North  Carolina.     Sept  18, 

1912.) 

1.  CouBTS  (I  65*)— Expiration  of  "Term  of 
Court." 

A  "term  of  court"  expired  when  the  court 
left  the  bench,  after  sittmg  an  extra  day  to 
Bi(?n  judgments  on  the  conclusion  of  all  jury 
trials. 

[Ed.    Note.— For    other    cases,    see    CourtSr 
Cent.  Dig.  f  230;   Dec.  Dig.  {  65.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  6918-6920.] 
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li  Affbax.  and  Ebbob  (i  664*)— Skbvicx  ov 

Oasb. 

Where,  by  consent,  a  party  was  allowed 
«{0  days  in  which  to  serve  the  case  on  appeal, 
service  82  days  after  the  dose  of  the  term 
was  too  late  and  a  nullity. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  fit  2501-2606^  25»,  2556, 
2559;   Dec.  Dig.  S  5d4.*] 

Appeal  ttom  Superior  Oourt,  Pitt  County; 
Whldhee,  Judge. 

Action  by  Heniy  Hardee  and  others  against 
H.  A.  Timberlake  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

W.  F.  Evans,  for  appellants.  F.  Q.  James 
&  Son,  for  appellees. 

CLARK,  G.  J.  This  is  a  motion  to  dismiss 
because  the  "case  on  api>eal"  was  not 
served  on  time.  The  facts  found  by  his 
honor  are  that  "on  Friday,  May  24,  1912, 
all  jury  trials  being  concluded,  the  court  dis- 
charged the  jury,  but  announced  that .  he 
woul6  come  to  the  courtroom  Saturday  morn- 
ing, May  25th,  to  sign  judgments,  which  he 
did  at  that  time,  and  then  went  to  his  home, 
which  was  in  the  same  town.  The  case  on 
appeal  was  served  June  26th,  1912.  By 
agreement,  the  api>ellant  was  allowed  30 
days  in  which  to  serve  case  on  appeal." 

[1,  2]  The  term  of  the  court  expired  Satur- 
day morning,  May  25th,  when  the  court  left 
the  bench  for  the  term.  Delafleld  v.  Con- 
struction Co.,  115  N.  C.  21,  20  S.  E  167, 
where  the  subject  is  fully  discussed.  May 
having  31  days,  the  time  allowed  by  consent 
(30  days)  in  which  to  serve  case  on  appeal 
expired  June  24th;  and  therefore  service 
on  June  26th  was  too  late  and  a  nullity. 
Guano  Co.  v.  Hicks,  120  N.  C.  29,  26  S.  E 
650,  and  cases  there  cited. 

There  being  no  error  upon  the  face  of  the 
record  proper,  and  there  being  no  case  on  ap- 
peal, the  judgment  below  must  be  affirmed. 

(169  N.  C.  553) 

TIMBERLAKE  v.  HARDEE  et  al. 

(Supreme  Court  of  North  Carolina.     Sept  18, 

1912.) 

Appeal  from  Superior  Court,  Pitt  County; 
Whidhee,  Judge. 

Action  by  H.  A.  Timberlake  against  Henry 
Hardee  and  others.  From  a  judgment  for 
plaintiff,   defendants   appeal.     Affirmed. 

F.  6.  James  &  Son,  for  appellants.  W.  F. 
Evans,  for  appellee. 

PER  CURIAM.  On  authority  of  Hardee  v. 
Timberlake,  75  S.  El  799,  this  ji^dgment  is  af- 
firmed. 

(l«  N.  c.  263) 

WESTON  et  al.  v.  J.  U  ROPER  LUMBER 

CO. 

(Supreme  Court  of  North  Carolina.    Sept.  11, 

1912.) 

1,  Deeds  (I  84*)—Recobding— Necessity. 

Generally,  a  deed  must,  aa  provided  by  Re- 
visal  1905,  §  980,  be  recorded  in   the  county 


where  the  land  conveyed  la  situated;  the  r^- 
istration  taking  the  place  of  Uvery  of  seisin, 
attornment,  or  other  ceremony  formerly  requir- 
ed to  pass  title. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  $f  222-224;   Dec  Dig.  {  84.*] 

2.  Deeds   (§  86*>— Pbobate>— Reoistbation^ 
Vali DATING  Statutes. 

Revisal  1905,  8  1009,  providing  that  when 
the  judges  of  the  Supreme  or  superior  courts 
*'or  the  clerks  or  deputy  clerks  of  the  superior 
courts,  or  courts  of  pleas  and  quarter  sessions," 
mistaking  their  powers,  have  essaved  to  take 
probate  of  deeds,  and  have  ordered  said  deeds 
registered  and  the  same  have  been  registered, 
all  such  probates  and  registrations  are  valid, 
validates  probate  and  registration  erroneously 
done  by  officials  having  general  or  special  pow- 
ers and  validates  probates  taken  by  the  county 
court,  and  also  registrations  made  on  such  pro- 
bates. 

[Ed.  Note.^For  other  cases,  see  Deeds,  Cent 
Dig.  §  226;  Dee.  Dig.  §  86.*] 

3.  Deeds  ({  82*>— Reoistbation  — Necessiti 
—Validity  as  Between  Pabties. 

Under  Revisal  1905,  {  980,  providing  that 
no  conveyance  of  land  shall  be  valid  to  pass 
title   to   any  property  as  against  creditors  or 

Surchasers.  but  from  the  registration  thereof,  a 
eed  is  valid  between  the  parties  thereto  with- 
out registration,  and  may  be  proved  on  tiie 
trial  as  at  common  law. 

[Bid.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  217;  Dec  Dig.  |  82.*] 

4.  Deeds  (5  83*)—Reqistbation  —  Evidence. 

Revisal  1905,  §  988,  providing  that  a  duly 
certified  copy  of  any  deed  requiied  to  be  reg- 
istered may  be  registered  in  any  county,  and 
the  registered  or  duly  certified  copy  of  any 
deed  when  registered  in  the  county  where  the 
land  is  situate  may  be  given  in  evidence,  taken 
from  Acts  1858-59,  c.  18,  allows  certified  copies 
of  deeds  erroneously  registered  to  be  reconled 
in  the  proper  counties. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  U  218-221;  Dec.  Dig.  ^  83.*] 

5.  Deeds  (§  81*)—Registbation— Evidence. 

Rev.  Codes,  c.  37,  {  29,  and  Acts  1858-^9, 
c.  18,  providing  that  any  deed  executed  prior 
to  1830  and  registered  in  a  county  adjoining 
to  the  county  in  which  the  land  is  situate  may 
be  registered  in  the  proper  county,  etc.,  validate 
the  registration  of  a  deed  recorded  in  1821,  in 
the  county  adjacent  to  the  county  in  which  the 
land  conveyed  is  situate,  and  though  omitted 
from  the  Revisal  of  1905,  are  within  section 
5454  thereof,  providing  that  the  repeal  of  stat- 
utes not  contained  in  the  revisal  snail  not  af- 
fect any  act  done  or  right  accrued  before  the 
repeal  takes  effect,  since  the  validation  of  the 
registry  is  an  act  done  or  a^  right  accrued,  and 
the  machinery  for  transferring  the  registration 
to  the  proper  county  is  prescribed  in  Revisa) 
1905,  {  1599. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  IS  214-216;    Dec.  Dig.  S  81.*] 

6.  Statutes  (S  236*)— Con stbuctiok— Reme- 
dial Statutes. 

The  statutes  validating  defective  probates 
and  registrations  of  deeds  are  remedial,  and 
must  be  liberally  construed  to  embrace  all  cases 
fairly  within  their  scope. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  317.  324,  325;  Dec  Dig.  §  236.*1 

Appeal  from  Superior  Court,  Pasquotank 
County;  Bragaw,  Judge. 

Action  by  C  P.  Weston  and  another 
against  the  J.  L.  Roper  Lumber  Company. 
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From  a  judgment  of  nonsuit,  plaintiffs  ap- 
peal.   Beversed,  and  new  trial  granted. 

This  is  an  action  to  recover  a  tract  of 
land  in  Pasquotank  county.  The  only  ques- 
tion now  presented  is  whether  a  deed  from 
Enoch  and  Fred  B.  Sawyer  to  Gary  Weston 
and  Joseph  Seguine,  dated  February  3,  1820, 
and  offered  in  evidence  by  the  plaintiff,  was 
properly  excluded  by  the  court.  The  deed 
was  proven  in  the  court  of  pleas  and  quarter 
sessions  of  Camden  county,  and  recorded  on 
April  3,  1821,  in  the  office  of  the  register  of 
deeds  of  that  county.  A  duly  certified  copy 
of  the  registry  of  this  deed  was  on  January 
29,  1910,  ordered  to  registration  by  the  clerk 
of  the  superior  court  of  Pasquotank  county 
and  recorded  by  the  register  of  deeds  in  said 
county  April  21,  1910.  This  deed  was  a  nec- 
essary link  in  the  plaintiff's  chain  of  title. 
The  court  having  excluded  the  deed  from 
the  evidence  and  having  held  there  was  no 
sufficient  proof  of  the  original,  the  plaintiff 
excepted  to  the  ruling,  submitted  to  a  non- 
suit, and  appealed. 

Winston  ft  Biggs,  Ward  ft  Thompson,  and 
Meekins  ft  Tillitt,  for  appellants.  W.  B. 
Rodman,  W.  M.  Bond,  and  A.  D.  MacLean, 
for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  general  rule  undoubtedly  is 
that  a  deed  must  be  registered  in  the  county 
where  the .  land  it  conveys  is  situated,  regis- 
tration taking  the  place  of  livery  of  seisin,  atr 
torument,  or  other  ceremony  which  the  law 
formerly,  required  to  pass  title.  Rev.  St  c.  37, 
i  1;  Rev.  Ck>de,  c.  37,  f  1;  Revisal  1905, 
(  980.  But  as  probates  were  sometimes  tak- 
en by  officers  who  had  mistaken  their  pow- 
ers, or  who,  having  the  power,  had  exercised 
it  in  the  wrong  way,  and  because  deeds, 
owing  to  the  uncertainty  as  to  the  boundry 
lines  of  counties,  and  perhaps  for  other  rea- 
sons, had,  in  many  instances,  been  registered 
in  the  wrong  counties,  the  Legislature,  with 
Its  usual  wisdom,  deemed  it  proper  to  vali- 
date such  void  or  defective  probates  and 
registrations  by  a  series  of  enactments,  many 
of  which  will  be  found  in  the  Revisal  of 
1906.  Laws  1858-59,  c.  18,  as  well  as  the 
Rev.  Code,  c.  37,  S  29,  had  provided  for  just 
such  a  case  as  we  have  before  us,  but  the 
defendant's  counsel  contend  that  as  they 
were  omitted  from  the  Code  of  1883  and  the 
Revisal  of  1905,  and  as  the  plaintiffs  had 
not  caused  the  registration  in  Pasquotank 
county  of  a  certified  copy  of  the  registry  in 
Camden  county  until  1910,  they  lost  their 
right,  under  those  acts,  to  have  the  deed 
registered  In  the  former  county,  where  the 
land  lies,  the  Code,  by  section  3867,  and  the 
Revisal,  by  section  5453,  repealing  all  public 
and  general  statutes  not  contained  therein; 
but  by  section  3868  of  the  Code,  and  section 
5454,  such  repeal  does  not  "affect  any  act 
done,  or  any  right  accruing,'  or  accrued  or 
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established,  or  any  suit  or  proceeding  had 
or  commenced  in  any  case  before  the  time 
when  such  repeal  shall  take  effect,"  and  it 
may,  perhaps,  admit  of  doubt,  under  those 
sections,  though  we  do  not  decide  the  ques- 
tion or  intimate  any  preferential  opinion  in 
regard  to  it,  whether  it  was  intended  that 
the  Code  and  Revisal  should  operate  as  a 
repeal  of  the  act  of  1858-^9  and  the  pre- 
vious enactment  in  chapter  37,  (  29,  of  the 
Revised  Code. 

[2]  It  is  sufficient  for  our  present  purpose 
that  we  consider  Revisal  1905,  |  1009,  which 
provides  that  ''wherever  the  judges  of  the 
Supreme  or  the  superior  courts,  or  the  clerks 
or  deputy  clerks  of  the  superior  courts,  or 
courts  of  pleas  and  quarter  sessions,  mis- 
taking their  powers,  have  essayed  previously 
to  the  1st  day  of  January,  1889,  to  take 
probate  of  deeds  or  any  instrument  required 
or  allowed  by  law  to  be  registered,  and  have 
ordered  said  deeds  registered,  and  the  same 
have  been  registered,  all  such  probates  and 
registrations  so  taken  and  had  are  validat- 
ed." It  must  be  conceded  that  our  case  is 
embraced  by  the  words  or  terms  of  this 
statute;  and,  being  within  the  letter,  is  it 
also  within  the  spirit  of  the  law?  It  is  evi- 
dent from  the  general  scope  of  all  the  legis- 
lation upon  this  important  subject  that  it 
was  intended  to  ratify  and  validate  what 
had  erroneously  been  done  by  officials  having 
general  or  special  powers  of  probate  and 
registration,  so  that  the  essence  of  what  was 
done  should  not  be  sacrificed  to  the  form  of 
doing  it,  and  to  save  rights  of  property 
where  no  substantial  departure  from  legal 
requirements  appeared,  but  merely  an  ir- 
regularity which  could  be  cured  without  in- 
jury to  the  rights  of  others.  The  object  of 
probate  and  reglstraticm  in  the  coimty  wheie 
the  land  lies  was  intended  to  give  notice  to 
creditors  and  purchasers  for  value,  or  others 
whose  rights  might  otherwise  be  seriously 
and  unjustly  impaired  by  the  deed,  and 
this  idea  is  emphasized  in  the  act  of  1885, 
c.  147,  Revisal,  i  980,  which  differs  somewhat 
in  phraseology  from  prior  enactments  re- 
lating to  the  same  subject,  viz.,  act  of  1715, 
c.  7,  Rev.  Statutes,  and  Rev.  Code,  c.  37,  |  L 

[3]  A  deed  is  good  and  valid  between  the 
parties  thereto  without  registration,  and 
may  be  proved  on  the  trial  as  at  common 
law.  Warren  v.  Willeford,  148  N.  O.  474,  62 
S.  B.  697;   Pells  Rev.  980,  and  note. 

In  view  of  these  settled  principles,  we 
may  the  more  easily  construe  section  1009 
of  the  Revisal,  with  reference  to  the  regis* 
tration  of  a  deed  in  the  wrong  county,  upon 
a  probate  taken  according  to  law,  or  which, 
though  originally  void,  has  been  validated 
by  the  Legislature,  but,  before  doing  so,  one 
position  of  the  defendant  requires  attention. 
It  is  argued  by  counsel  that  section  1009, 
which  was  taken  from  the  Laws  of  1871-72, 
c.  200,  as  amended  by  Acts  of  1889,  c.  252, 
and  Acts  of  1891,  c  484,  does  not  refer  to 
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probatefl  taken  by  the  county  courts,  but  to 
those  of  the  clerks  of  said  courts,  but  in  our 
opinion  the  probates  of  the  county  courts 
were  intended  to  be  validated.  The  phra- 
seology and  punctuation,  as  well  as  the  gram- 
matical construction,  of  the  statute,  lead  us 
to  that  conclusion.  36  Cyc.  1117.  If  the  oth- 
er meaning  had  been  intended,  the  preposi- 
tion "of*  would  have  been  inserted  before 
the  words  "courts  of  pleas  and  quarter  ses- 
sions." The  section  also  validates  registra- 
tions made  upon  such  probates. 

[4]  It  is  provided  by  Revisal,  {  988,  that 
"a  duly  certified  copy  of  any  deed  or  writ- 
ing, required  or  allowed  to  be  registered, 
may  be  registered  in  any  county;  and  the 
registry  or  duly  certified  copy  of  any  deed 
or  writing  when  registered  in  the  county 
where  the  land  Is  situate  may  be  given  In 
evidence  In  any  court  of  the  state."  This 
section  is  taken  from  Acts  of  1858-59,  c.  18, 
and  while  its  meaning,  as  it  appears  in  the 
Revlsal,  is  not  very  clear,  when  we  refer  to 
the  original  act  and  consider  its  context,  we 
find  no  serious  difilculty  in  construing  it 
The  act  of  1858-59  recites  that  wills,  deeds, 
and  other  written  instruments  had  been  re- 
corded in  the  wrong  counties,  and  the  act 
was  passed  to  remedy  the  mischief  by  allow- 
ing certified  copies  of  wills,  deeds,  and  other 
writings  thus  erroneously  registered  to  be 
recorded  in  the  proper  counties.  This  is 
4;xpressly  provided  as  to  wills  by  the  orlgi- 
aal  act,  and  by  clear  implication  the  same 
rule  is  extended  to  deeds. 

[6]  But  the  Rev.  Code,  c.  37,  §  29,  provided 
that  any  deed  for  land  made  prior  to  the 
year  1830  and  registered  in  any  county  where 
any  part  of  the  land  is  situated,  or  in  any 
adjoining  county,  or  a  copy  of  such  deed 
duly  certified  by  the  register  of  deeds  of  the 
county  wherein  it  was  recorded,  may  be 
registered  in  the  proper  county.  This  sec- 
tion is  not  in  the  Code  of  1883  or  the  Re- 
vlsal of  1905,  and  counsel  of  defendant  con- 
tend that  it  is,  therefore,  repealed  by  section 
3867  of  the  Code  and  section  5453  of  the  Re- 
visal, but  section  3868  of  the  Code  and  sec- 
tion 5454  of  the  Revisal  provide  that  the  re- 
pealing clauses  shall  not  "affect  any  act 
done,  or  any  right  accruing,  accrued  or  es- 
tablished," and  we  think  that  the  Rev.  Code, 
a  37,  §  29,  and  the  act  of  1858-59  c.  18,  so 
far  validated  the  registration  of  this  deed  in 
Camden  county  as  to  bring  it  within  the 
protection  of  the  saving  clauses  of  the  Code 
(section  3868)  and  Revisal  (section  5454),  and, 
even  if  the  right  to  have  the  deed  or  a  cer- 
tified copy  registered  in  Pasquotank  county 
was  lost  by  a  repeal  of  that  part  of  the 
Rev.  Code,  yet  it  may  be  registered  in  like 
manner  under  section  1599  of  the  Revisal. 
The  validation  of  the  registry  In  Camden, 
to  the  extent  stated  was  "an  act  done  or  ac- 
complished or  a  right  accrued,"  and  the  ma- 
chinery for  transferring  the  registration  to 
the  proper  county  is  found  in  the  Revisal, 
i  1599,  if  otherwise  it  had  been  lost 


[6]  A  review  of  the  legislation  upon  this 
matter  satisfies  us  that  it  was  intended  to 
correct  and   remedy   errors  of  registration 
as  well  as  those  of  probate.    They  go  hand 
in  hand,  and  the  one  without  the  other  woula 
be  of  little  or  no  avail.     The  statutes  aif 
highly  remedial,  and  should  be  liberally  con- 
strued,  so   as   to  embrace  all   cases   fairly 
within  their  scope.    It  is  constructive  legis- 
lation.    We  are  saving  titles,  and  not  de- 
stroying them.    It  has  been  said  tliat  "such 
acts  are  of  a  remedial  character,  and  are 
the  peculiar  subjects  of  legislation.     They 
are  not  liable  to  the  imputation  of  being  as- 
sumptions of  judicial  power."     McFaddln  v. 
Evans  Co.,  185  U.  S.  505,  22  Sup.  Ct  758, 
46  li.   Ed.  1012.    It  was  further  held  that 
to  validate  defective  probates  and  registra- 
tions is  a  proper  exercise  of  legislative  pow- 
er and  favored  by  the  courts.     Speaking  to 
this  question  the  court  in  Webb  v.  Den,  17 
How.  576,  15  L.  Ed.  35,  said:    "In  the  early 
settlement  of  most  of  our  states,  the  forms 
of  conveyances  of  land  were  very  simple; 
and  they  were  usually  drawn  either  by  the 
parties  themselves,  or  by  persons  equally  ig- 
norant of  the  proper  forms  of  certificates  of 
acknowledgment  required  by  law.     In  some 
states  the  statutes  concerning  acknowledg- 
ments and  registry  were  stringent,  while  the 
practice  was  loose  and  careless,  and  in  some 
the  courts,  by  unnecessary  strictness  in  their 
construction  of  the  statutes,  added  to  the  in- 
security of  titles  in  a  country  where  too 
many  have  acted  on  the  supposition  that  ev- 
ery one  who  can  write  is  fit  for  a  convey- 
ancer.   The  great  evils  likely  to  arise  from 
a   strict  construction   applied   to   the   bona 
fide  conveyances  of  an  age  so  careless  of 
form  have  compelled  Legislatures  to  quiet 
titles  by  confirmatory  acts  In  order  to  pre- 
vent the  most  gross  injustice.    The  act  in 
question  is  one  of  these.     It  is  a  wise  and 
just  act.     It  governs  this  case,  and  justifies 
the  court  in  admitting  this  deed  in  evidence. 
♦    ♦    ♦    The  registration  being  thus  validat- 
ed, copies  of  such  deeds  stand  on  the  same 
footing  with  other  legally  registered  deeds, 
of  which  copies  are  made  evidence  by  the 
law."     See,  also,  6  A.  &  E.  939;   Barrett  v. 
Barrett,  120  N.  C.  131,  26  S.  E.  691,  36  L. 
R.  A.  226;   Gordon  v.  Collett,  107  N.  C.  364, 
12  S.  E.  332;   Vanderbilt  v.  Johnson,  141  N. 
C.  370,  54  S.  E.  298. 

The  county  of  Camden  adjoins  the  county 
of  Pasquotank,  and  the  copy  of  the  deed  duly 
certified  by  the  register  of  the  former  coun- 
ty was  properly  registered  in  the  latter  coun- 
ty, and  the  certified  copy  of  this  final  regis- 
try should  have  been  admitted  in  evidenco. 
What  the  legal  effect  of  the  deed  will  be  It 
its  bearing  upon  the  facts  of  the  case  aa 
they  are  disclosed  by  the  evidence  we  can- 
not now  decide.  There  was  error  In  refus- 
ing to  admit  the  deed. 

Defendant's  counsel  contend  that  the  non- 
suit was  taken  in  deference  to  the  judge's 
decision  that  sufilcient  evidence  of  the  loss 
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of  the  original  deed  Iiad  not  been  introduced 
to  let  in  parol  evidence  of  its  execution  and 
contents,  but  it  appears  to  us  that  the  rea- 
son for  the  nonsuit  should  not  be  confined 
within  such  narrow  limits,  but  extended  to 
the  entire  adverse  ruling.  The  exclusion  of 
the  deed  was  the  real  question  involved,  as  it 
was  a  necessary  link  in  the  plaintiff's  chain 
of  title. 
New  triaL 


(159  N.  C.  541) 

DICKERSON  T,    DAIL. 

(Supreme  Court  of  North  Carolina.    Sept.  18, 

1912.) 


1.  Appeal  and  Ebror  (§§  692,  690*)— Suf- 
ficiency OF  Exceptions. 

When  exceptions  complaining  of  the  ad- 
mission or  rejection  of  testimony  set  out  the 
question  but  do  not  show  the  answer  of  the 
witness  when  the  question  was  admitted,  nor 
the  evidence  sought  to  be  elicited  when  it  was 
excluded,  they  show  no  prejudice  and  are  in- 
sufiicient  for  review.. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2905-2909,  2897-2899, 
2902-2904,  2906,  2908;  Dec.  Dig.  §§  692, 
690.*] 

2.  Libel  and  Slander  (§  100*) —Issues, 
Proof,  and  Variance  —  Admissibility  of 
Facts  to  Mitigate  Damages. 

In  slander  in  which  the  defendant  did  not 
allege  matter  in  justification,  evidence  of  facts 
in  mitigation  of  damages  was  properly  ex- 
cluded. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §1  246-272;  Dec.  Dig.  § 
100.*] 

Appeal  from  Superior  Court,  Pitt  County; 
Allen,   Judge. 

Action  by  R.  T.  Dickerson  against  B.  E. 
Dail.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

F.  C.  Harding  and  Harry  Skinner,  for  ap- 
pellant.   W.  F.  Evans,  for  appellee. 


ALLEN,  J.  [11  The  exceptions  set  out 
in  the  record  relate  to  rulings  upon  the  evi- 
dence, and  all  belong  to  one  of  two  classes. 
In  the  first  class  the  questions  are  set  out, 
but  there  is  no  statement  as  to  the  answer 
of  the  witness  when  the  question  was  ad- 
mitted, nor  as  to  the  evidence  sought  to  be 
elicited  when  it  was  excluded;  and,  as  we 
cannot  see  that  the  defendant  has  been  prej- 
udiced, the  exceptions  cannot  be  sustained. 
State  V.  Leak,  156  N.  C.  643,  72  S.  B.  567. 
If,  however,  the  evidence  was  of  the  char- 
acter indicated  on  the  argument,  we  are  of 
opinion  that  there  was  no  error  in  the  rul- 
ings of  the  court 

[21  The  other  exceptions  relate  to  the  ex- 
clusion of  evidence  as  to  facts  in  mitigation 
of  damages,  which  are  not  alleged  in  the  an- 
swer, and  it  is  settled  that  such  evidence  is 
not  admissible.  Upchurch  v.  Robertson,  127 
N.  C.  127,  37  S.  E.  157.    We  find  no  error. 

Affirmed. 


a60  N.  c.  W) 
PRITOHARD  et  al.  t.  SMITH. 

(Supreme    Court   of    North    Carolina.      Sept 

18,  1912.) 

1.  Cancellation  of  Instbuments  (§  58*)— 
Fraudulent  Acquisition  of  Titlb^-Reii- 

EDIES— JuBISDICTION   OF  ChANCERY. 

Where  transactions  between  persons  cul- 
minated in  the  fraudulent  acquisition  of  the 
title  to  land  belonging  to  one  of  them  by  the 
other,  descendants  of  the  grantor  may  elect 
to  have  and  chancery  wiU  entertain  an  action 
for  the  value  of  the  land  or  of  their  equity  of 
redemption,  instead  of  canceling  the  entire 
transaction  for  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig,  §{  118,  120;  Dec. 
Dig.  §  58.*] 

2.  Deeds  (§  196*)  —  Fiduciary  Relation  of 
Parties — Absolute  Deed  to  Mortgagee. 

A  mortgagee  with  power  of  sale  occupies  a 
fiduciary  relation  to  his  mortgagor,  and,  where 
such  a  mortgagee  took  a  deed  absolute  to  the 
property,  a  presumption  of  fraud  in  the  trans- 
action attached. 

[Ed.  Note.— -For  other  cases,  see  Deeds,  Cent 
Dig.  §S  587-593;   Dec  Dig.  §  196.*1 

3.  Mortgages  (§  872*)— Rights  of  Second 
Mortgagee  —  FuacHABB  of  First  Mort- 
gagee's Interest— Effect. 

A  second  mortgagee  could  not  purchase  the 
interest  which  a  first  obtained  by  purchasing  at 
a  foreclosure  sale  and  hold  it  adversely  to  the 
mortgagor,  but  would  thereby  only  increase  the 
Indebtedness  of  the  mortgagor  by  the  amount  of 
the  purchase  price  and  acquire  a  lien  on  the 
land  for  the  additional  amount  advanced. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  1102.  1103,  1105-1117;  Dec.  Dig. 
S  372.*]  ^ 

4.  Cancellation  of  Instruments  (§  58*)  — 
Fraud  in  Securing  Title  — Action  for 
Relief— Effect  of  Bona  Fide  Purchase. 

Where  the  title  to  land  which  was  procur- 
ed by  fraud  has  passed  to  a  bona  fide  holder 
without  notice  of  fraud,  those  defrauded  can- 
not recover  the  land  in  specie,  but  may  have 
only  a  money  judgment  for  the  loss. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  §$  118,  120;  Dec 
Dig.  I  58.*] 

5.  Evidence  (8  138*)— Admissibility  of  Sev- 
eral Acts  of  a  Series. 

In  an  action  for  damages  against  one  who 
obtained  title  to  land  by  fraud,  evidence  of  the 
fraudulent  character  of  the  different  deeds  un- 
der which  the  defendant  obtained  title  was  com- 
petent, where  they  were  all  parts  of  the  same 
series  of  acts  to  effect  the  common  object,  to 
show  the  defendants  intent  and  aid  in  deter- 
mining the  true  nature  of  the  transaction. 

[Ed.    Note. — For   other   cases,    see   Evidence, 
;Cent  Dig.  §§  414,  414  Va;  Dec.  Dig.  §  138.*] 

6.  Deeds  (§  203*)— Evidence  —  Value  of 
Land  Transferred. 

Where  mortgagee  obtained  an  absolute 
deed  to  the  premises  from  the  mortgagor,  the 
value  of  such  land  was  competent  evidence  to 
show  fraud. 

[£id.  Note.— For  other  cases,  see  Deeds.  Cent 
Dig.  §i  602,  604-611 ;    Dec.  Dig.  f  203.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Foushee,  Judge. 

Action  by  Sherman  Pritchard  and  others 
against  I.  H.  Smith.  From  a  judgment  for 
plaintlflPs,  defendant  appeals.     No  error. 


•For  other  casoB  lee  same  topic  and  section  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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This  Is  a  dvU  action  brought  by  the  plain- 
tiffs, heirs  at  law  of  Benjamin  Prltchard, 
deceased,  to  recover  the  sum  of  $l,000'for  the 
fraudulent  purchase  and  subsequent  sale  of 
land,  and.  for  the  cancellation  of  deeds  alleg- 
ed to  have  been  fraudulently  procured  by  the 
defendant  from  plaintiff's  ancestor. 

Benjamin  Prltchard  was  an  old  and  igno- 
rant negro,  who  could  not  read  or  write.  He 
had  frequent  dealings  with  the  defendant  in 
1889  and  in  1903;  their  relations  in  each  in- 
stance being  that  of  mortgagor  and  mortga- 
gee. The  defendant,  as  appears  from  his  own 
testimony,  is  a  money  lender,  and  a  man  of 
intelligence  and  shrewdness,  being  far  superi- 
or, in  that  respect,  to  Benjamin  Prltchard. 
Benjamin  Prltchard*s  land  was  advertised  to 
be  sold  under  a  mortgage  for  $90  to  J.  W. 
Stewart  on  April  22, 1903.  On  April  10,  1903, 
he  executed  a  mortgage  to  Smith  covering 
the  same  land.  On  the  same  day,  after  the 
execution  of  the  mortgage,  Benjamin  Prltch- 
ard made  a  deed  to  defendant  Smith  for  the 
same  land.  On  April  the  22d  the  land  was 
sold  under  the  Stewart  mortgage  and  bought 
by  Stewart's  wife.  On  April  24th,  two  days 
later.  Smith  obtained  from  Stewart  and  wife 
a  deed  for  the  same  land.  On  October  24, 
1904,  Benjamin  Prltchard  and  wife  executed 
to  Smith  a  deed  for  25  acres  of  land,  which 
recited  a  consideration  of  $100,  which  Smith 
said  he  paid  for  the  dower  right  of  the  wife. 
This  was  a  portion  of  the  land  covered  by 
the  deed  from  Stewart  to  Smith  and  by  the 
mortgage  and  deed  from  Prltchard  to  Smith. 
Later,  November  21,  1904,  Benjamin  Prltch- 
ard executed  a  mortgage  to  Mark  Dlssoway, 
covering  this  same  land  and  containing  a 
warranty  against  Incumbrances.  This  mort- 
gage was  witnessed  by  S.  F.  Faison,  Smith's 
confidential  clerk,  who  had  witnessed  the 
mortgage  of  Prltchard  to  Smith  on  April  10, 
1903,  and  the  deed  between  the  same  parties 
on  the  same  day.  The  note  secured  by  the 
mortgage  to  Dissoway  was  indorsed  by 
Smith,  who  afterwards  paid  It  for  Prltchard. 
Benjamin  Prltchard  died  June  17,  1905,  be- 
ing about  70  years  of  age. 

The  mortgage  from  Prltchard  to  Smith, 
dated  April  10,  1903,  was  probated  on  the 
evidence  of  the  witness  Faison,  before  the 
clerk  of  the  court,  on  April  11,  1903;  but  it 
was  not  recorded  until  January  13,  1906,  two 
years  and  nine  months  after  its  execution  and 
nearly  seven  months  after  Prltchard's  death. 
The  deed  executed  the  same  day,  covering 
the  same  land,  was  also  probated  April  11, 
1903,  before  the  clerk,  on  the  evidence  of  the 
same  witness.  This  deed  was  not  recorded 
antil  January  15,  1909,  five  years  after  its 
execution  and  three  years  and  six  months 
after  Prltchard's  death.  The  defendant,  in 
1906,  advertised  the  land  for  sale,  under  the 
power  in  the  mortgage  of  April  10,  1903;  but 
the  sale  was  stopped  by  the  attorney  of  one 
of  the  plaintiffs.  Defendant  conveyed  the 
land  to  Lon  M.  GUbert  AprU  19,  1909,  who 


was  a  purchaser  for  yalue  and  without  no- 
tice. The  letters  written  by  the  defendant  to 
the  widow  of  Benjamin  Prltchard,  and  other 
evidence,  tended  to  show  that  the  defendant 
claimed  to  hold  the  land  as  security  for  his 
debt  He  demanded  payment  of  the  debt  that 
she  might  save  her  land,  and  alluded  to  the 
other  mortgage  on  the  land,  held  by  Dlsso- 
way. The  letters  to  Prltchard  and  wife  were 
written  prior  to  the  time  that  the  land  was 
advertised  for  sale  by  the  defendant  under 
his  mortgage  of  April  10,  1903. 

There  *was  evidence  by  the  defendant's  wit- 
ness that  on  April  10,  1903,  after  the  mort- 
gage of  Prltchard  to  Smith  was  executed. 
Smith  discovered  that  Stewart  held  a  mort- 
gage on  the  land  and  had  advertised  the 
land  for  sale,  and  thereupon  requested 
Prltchard  to  cancel  the  mortgage  and  restore 
the  money  which  he  had  received,  which 
Prltchard  declined  to  do,  and  it  was  then 
agreed  that  Prltchard  should  make  an  abso- 
lute deed  for  the  land  to.  Smith,  which  was 
done  on  that  day,  and  the  notes  and  mort- 
gages given  by  Prltchard  to  Smith  were  then 
canceled;  the  consideration  of  this  transac- 
tion being  the  surrender  by  Smith  to  Prltch- 
ard of  certain  personal  property  conveyed  by 
the  mortgage.  There  was  evidence  as  to  the 
amount  advanced  by  Smith  to  Prltchard, 
from  time  to  time,  in  the  various  transactions 
between  them, '  covered  by  the  notes,  deeds, 
and  mortgage,  and  also  evidence  that  Smith 
had  received  payments  tcom  Prltchard  by  the 
collection  of  the  latter's  pension  warrants. 
At  the  close  of  the  evidence,  the  defendant 
moved  to  nonsuit  the  plaintiff.  Motion  de- 
nied, and  defendant  excepted.  The  court 
submitted  to  the  Jury  an  issue  as  to  whether 
the  deed  for  the  land  had  been  procured  by 
the  fraud  of  Smith,  and  as  to  the  damages. 
The  Jury  returned  a  verdict  in  favor  of  the 
plaintiff  on  both  Issues,  and  assessed  the 
damages  at  $170.  The  court  charged  the  Jury 
fully  upon  the  question  of  fraud,  and  upon 
the  Issues  as  to  the  damages,  but  instructed 
them  to  ascertain  how  much  had  been  ad- 
vanced by  the  defendant  to  Benjamin  Prltch- 
ard, and  how  much  the  defendant  had  receiv- 
ed from  him,  and  further  to  ascertain  the 
value  of  the  land  and  to  deduct  therefrom 
the  amount,  if  any,  due  by  Prltchard  to 
Smith,  and  also  the  value  of  the  interest  of 
one  of  the  heirs,  which  Smith  had  purchased, 
and  other  items  mentioned  in  the  charge,  and 
strike  the  balance.  Judgment  was  entered  up- 
on a  verdict  for  the  plaintiffs,  and  the  defend- 
ant appealed. 

B.  W.  Williamson,  for  appellant  H.  G. 
WhltehuiBt  and  B.  £L  Whitehurst,  for  appel- 
lees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  plaintiffs  have  elected,  in 
this  case,  to  sue  for  the  value  of  the  land  or 
of  their  equity  of  redemption  therein,  instead 
of  canceling  the  entire  transactions  which 
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culminated  In  tbe  fraudulent  acquisition  of 
the  title  to  the  seyeral  tracts  of  land  belong- 
ing to  the  ancestor,  Benjamin  Pritchard;  but 
the  settlement  between  the  parties  has  been 
conducted,  under  the  perfectly  fair  and  be- 
nign charge  of  the  learned  judge,  upon  prin- 
ciples obtaining  in  chancery,  where  the  ju- 
risdiction exercised  is  more  flexible  and  tol- 
erant than  it  would  be  strictly  at  law.  Clem- 
ents y.  Nicholson,  73  U.  S.  2d9,  18  L.  Ed.  786. 
Plaintiffs  have  acquiesced  in  this  adjustment, 
and  defendant  certainly  has  no  right  of  ob- 
jection to  it  It  has  the  clear  merit  of  being 
'favorable  and  just  to  him  and  an  exempUfl- 
catlon  of  the  advantage  in  the  new  proce- 
dure, under  which  the  legal  and  equitable 
rights  of  litigants  are  more  carefully  guard- 
ed and  enforced  than  under  the  former  sys- 
tem. A  close  examination  of  the  testimony 
in  the  case  satisfies  us  that  Benjamin  Pritch- 
ard, at  the  time  the  deeds  were  executed,  was 
enfeebled  by  old  age  and  physical  infirmities 
to  such  an  extent  that  bis  mental  faculties 
were  greatly  impaired,  and  he  was  not  able 
to  take  care  of  his  interests  in  any  dealing 
with  the  defendant,  and  tliat  the  latter  took 
advantage  of  his  weakness  and  imbecility  to 
effect  ;an  advantageous  bargain  for  himself. 
He  was  evidentTy  the  master  of  the  situation 
and  held  the  will  of  his  victim  in  complete 
subjection  to  his  own.  It  further  appears 
that  the  consideration  for  the  deeds  was  not 
fair  or  adequate;  the  real  value  of  the  land 
far  exceeding  the  outlay  by  Smith. 

[2]  It  must  be  noted,  also,  that  he  held 
a  mortgage  with  power  of  sale,  executed  by 
Pritchard  to  him,  and  stood  therefore  In 
a  confidential  relation  toward  Pritchard.  By 
their  verdict,  the  jury  have  found  these 
facts,  and  others  disclosed  by  the  evidence, 
which  show  weakness  and  dependence  on  the 
one  side,  and  shrewdness  and  unfettered 
domination  on  the  other.  "It  is  an  estab- 
lished doctrine,  founded  on  a  great  principle 
of  public  policy,  that  a  conveyance  obtained 
by  one  whose  position  gave  him  power  and 
influence  over  the  grantor,  without  proof  of 
actual  fraud,  shall  not  stand  at  all,  if  with- 
out consideration,  and  that,  where  there  has 
been  a  partial  or  inadequate  consideration, 
it  shall  stand  only  as  a  security  for  the 
sum  paid  or  advanced."  Bellamy  v.  An- 
drews, 161  N.  C.  256,  65  S.  E,  963,  citing 
the  following  cases:  Huguenin  v.  3asely,  14 
Vesey,  Jr.,  273 ;  Harvey  v.  Mount,  8  Beavan, 
437;  Dent  v.  Burnett,  4  Myl.  &  Or.  269; 
Buffalow  V.  Buffalow,  22  N.  C.  241 ;  MuUlns 
V.  McCandless,  57  N.  0.  425;  Futrill  v. 
Futrill,  68  N.  C.  64;  Id.,  59  N.  C.  337; 
Franklin  v.  Ridenhour,  68  N.  a  421.  It  has 
been  said  that  a  deed  will  be  set  aside  on 
the  ground  of  undue  Influence,  which  is  a 
species  of  legal  and  moral  fraud,  only  where 
the  influence  is  such  that  the  grantor  has 
no  free  will,  but  stands  in  vinculis.  Conley 
T.  Nailor,  118  U.  S.  127,  6  Sup.  Ot  1001, 
80  Ii.  Ed.  112.    And  this  rule,  if  applied  to 


the  facts  of  the  case,  would  equally  condemn 
the  transactions  assailed  by  the  plaintiffs. 
But  the  defendant  was  mortgagee,  with  a 
power  of  sale,  which  added  much  to  the 
power  he  held  over  his  weak  adversaiy. 
Approving  what  is  stated  in  Bigelow  on 
Fraud,  p.  160,  the  court  (by  Justice  Ruffin) 
said,  in  McLeod  v.  Bullard,  84  N.  C.  516, 
that  there  are  certain  relations,  termed  re- 
lations  of  confidence,  from  the  existence  of 
which  the  law  raises  a  presumption  of  fraud 
in  any  dealings  that  may  take  place  between 
the  parties,  because  of  the  undue  advantage 
which  the  situation  itself  gives  to  one  over 
the  other.  Of  these  "relations  of  confidence" 
he  enumerates  eight  in  number  and  in  the 
following  order:  Attorney  and  client;  prin- 
cipal and  agent;  partners;  trustees  and 
cestuis  que  trustent;  guardian  and  ward; 
executors  and  administrators ;  mortgagor  and 
mortgagee;  parent  and  child.  Thus  he 
places  the  relation  of  mortgagor  and  mort- 
gagee with  the  other  well-defined  and  univer- 
sally acknowledged  fiduciary  relations.  Upon 
principle  this  should  be  so.  It  is  due  to 
good  faith  and  common  honesty  that  such 
a  presumption  should  arise  in  every  case 
where  confidence  is  reposed  and  the  prop- 
erty and  interests  of  one  person  are  com- 
mitted to  another.  To  every  such  person 
his  trust  should  be  a  sacred  charge,  not  to 
be  regarded  with  a  covetous  eye.  The  court, 
in  that  case,  adopted  as  a  correct  statement 
of  the  law  the  following  language  of  Ohief 
Justice  Pearson  in  Whltehurst  v.  Hellen,  76 
N.  0.  99;  "Courts  of  equity  look  with  jeal- 
ousy upon  all  dealings  between  trustees  and 
cestuis  que  trustent;  and,  if  the  mortgagor 
had  by  deed  released  his  equity  of  redemp- 
tion to  his  mortgagee,  we  should  have  re- 
quired the  purchaser  to  take  the  hurden  of 
proof  and  satisfy  us  that  the  man  whom  he 
had  in  his  power,  manacled  and  fettered, 
had  without  undue  influence  and  for  a  fair 
consideration  released  his  right  to  redeem." 
The  same  principle  was  annoimced  in  Lee  v. 
Pearce,  68  N.  O.  76.  The  cases,  therefore, 
have  established  this  rule  as  to  the  fiduciary 
relation:  "Where  a  mortgagee  buys  the 
equity  of  redemption  of  his  mortgagor,  the 
law  presumes  fraud,  and  the  burden  of  proof 
is  upon  the  mortgagee  to  show  the  bona  fides 
of  the  transaction."  Jones  v.  Pullen,  115  N. 
0.  465,  20  S.  E.  624.  It  follows  that  when 
the  defendant  took  a  deed  absolute  for  the 
property,  on  which,  at  the  same  time,  he 
held  a  mortgage,  there  arose  a  presumption 
of  fraud  against  him,  which  was  evidence  for 
the  jury  to  consider  in  connection  with  the 
other  circumstances,  and  the  jury  have  found 
that  the  presumption  has  not  been  met  by 
the  defendant  and  the  bona  fides  of  the 
transaction  shown,  but  that  the  very  truth 
of  the  matter  is  in  accordance  with  the  pre- 
sumption. 

[3]  The  purchase  by  the  defendant  from 
the  wife  of  Stewart,  who  sold  under  a  prior 
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mortgage,  does  not  help  his  case  to  the  ex- 
tent, as  he  contends,  of  vesting  an  unimpeach- 
able title  in  him.  It  was  held  in  Taylor  v. 
Heggle,  S3  N.  C.  244,  that  a  second  mort- 
gagee has  no  right  to  buy  the  estate  of  his 
mortgagor  at  a  sale  to  satisfy  a  prior  in- 
cumbrance, but  he  has  a  clear  equity  to  be 
reimbursed  for  any  expenditure,  to  relieve 
the  estate  of  any  Incumbrances,  and  the 
property  In  his  hands  Is  charged  therewith 
In  preference  to  the  trusts  expressed  in  the 
mortgage  deed.  When  defendant  bought 
from  the  Stewarts,  he  only  Increased  the 
Indebtedness  of  Prltchard,  the  mortgagor,  to 
him,  by  the  amount  of  his  payment  to  them 
for  their  Interest,  and  acquired  a  lien  upon 
the  land  for  the  additional  amount  so  ad- 
vanced. We  find  a  felicitous  statement  of 
this  doctrine  In  Taylor  v.  Heggle,  supra,  ap- 
proving what  Is  said  by  Judge  Gaston  In 
Boyd  V.  Hawkins,  37  N.  O.  304:  "  *We  hold 
it  to  be  dear,*  said  Gaston,  J.,  *that  the  de- 
fendant cannot  take  to  himself  the  benefit 
of  the  purchase  from  Robards.  A  trustee, 
vrtthout  the  unequivocal  assent  of  the  cestui 
que  trust,  cannot  act  for  his  own  benefit  In 
a  contract  on  the  subject  of  the  trust  It 
is  established  upon  the  soundest  principles 
that,  If  he  should  so  contract  expressly  for 
himself,  he  shall  not  be  suffered  to  turn  the 
speculation  to  his  own  advantage.*  While, 
then,  the  trustee  Is  disabled  from  acquiring 
a  paramount  title  In  another  to  the  trust 
estate  for  his  personal  advantage,  and  In 
disregard  of  the  equitable  Interests  of  those 
represented  by  him,  he  has  a  clear  right  to 
reimbursement  of  the  moneys  expended  In 
making  the  purchase  or  removing  the  in- 
cumbrance, and  the  estate  in  his  hands  is 
charged  therewith  in  preference  to  the 
trusts  expressed  in  the  deed.** 

These  principles  fit  Into  this  case,  when  we 
recall  the  facts.  Defendant  took  a  mort- 
gage on  the  land,  subject  to  Stewart's  prior 
mortgage.  The  same  day  he  took  an  abso- 
lute deed  for  the  property,  upon  the  same 
consideration  as  expressed  In  his  mortgage, 
with  knowledge  of  the  prior  mortgage  of 
Stewart  and  the  fact  that  the  latter  had  ad- 
vertised the  land  for  sale.  He  afterwards 
buys  from  the  Stewarts  and  withholds  all 
the  deeds  from  registration  until  some  time 
after  Pritchard's  death.  He  then  buys  other 
land  from  Prltchard  and  takes  deeds  there- 
for; there  being  evidence  that  the  consider- 
ation for  the  several  deeds  was  inadequate 
and  for  much  less  than  the  real  value  of  the 
land.  He  offered  the  evidence  of'  his  con- 
fidential clerk  to  prove  that  the  deed  of 
April  10,  1903,  to  him  was  given  with  the 
understanding  that  he  should  surrender  cer- 
tain personal  property  belonging  to  Prlt- 
chard, upon  which  he  had  a  lien,  and  cancel 
the  mortgage  of  the  same  date,  and  yet  in 
1906  he  has  the  mortgage  registered  and  ad- 
vertises the  land  for  sale  under  it,  and  in 


other  ways  he  indicated  by  his  conduct  that 
he  regarded  the  mortgage  as  still  on  foot 
and  the  relation  of  mortgagor  and  mort- 
gagee as  still  subsisting.  It  is  impossible 
to  scan  the  evidence  and  not  conclude  from 
these  facts,  virtually  uncontroverted,  either 
that  the  defendant  had  practiced  a  fraud 
upon  Prltchard  by  which  he  procured  title 
to  his  land,  or  that  he  must  be  considered 
as  still  a  mortgagee  by  his  own  words  and 
conduct  Either  view  leads  to  substantially 
the  same  result  and  sustains  the  verdict  and 
judgment,  as  to  the  cause  of  action. 

[4J  We  have  indicated  that  plaintiff  could 
select  to  sue  for  damages  at  law,  or  proceed 
in  equity  to  have  the  deed  canceled.  But 
It  appears  that  the  land  had  passed  to  a 
bona  fide  purchaser  for  value  and  without 
notice  of  the  fraud,  and  in  such  a  case  it 
is  clear  that,  as  the  plaintiff  cannot  recover 
the  land  In  specie,  he  can  have  a  money 
judgment  for  the  loss  caused  by  the  defend- 
ant's fraud.  Sprinkle  v.  Wellborn,  140  N. 
C.  163,  52  S.  E.  666.  3  L.  R.  A.  (N.  S.)  174, 
111  Am.  St  Rep.  827.  It  was  there  said: 
"Wellborn  having  sold  the  land  to  a  bona 
fide  purchaser,  and  thereby  deprived  his 
vendor  of  the  land  Itself,  and  having  re- 
ceived the  price,  he  must,  by  reason  of  his 
fraudulent  disposition  of  property,  which  he 
Is  considered  to  have  held  in  trust,  and  of 
Its  conversion  Into  money,  be  held  respon- 
sible for  the  amount  of  the  consideration 
paid  to  him.  The  money  in  his  hands  stands 
for  the  land.  Walt,  Fraud.  Conv.  (3d  Ed.) 
§  178;  Holland  v.  Anderson,  38  Mo.  55; 
Lawrence  v.  Bank,  35  N.  Y.  320;  Dllworth 
V.  Carts,  139  111.  508,  29  N.  B.  861;  Hazen 
V.  Bank,  70  Vt  543,  41  Atl.  1046,  67  Am. 
St  Rep.  680.  But  the  administration  of  this 
relief  is  eminently  proper  under  the  reformed 
procedure,  where  the  rights  of  parties  are 
settled  and  determined  in  one  action;  the 
distinction  between  actions  at  law  and  suits 
in  equity  having  been  abolished.  1  Pom.  Eq. 
Jur.  §  242."  The  actual  loss  to  plaintiff  was 
ascertained  upon  equitable  principles,  all  per- 
tinent items  having  been  brought  into  the 
account,  leaving,  therefore,  no  ground  for 
complaint  to  the  defendant 

[6,  6]  The  evidence  as  to  the  fraudulent 
character  of  the  deeds,  other  than  the  mort- 
gage, was  clearly  competent,  as  they  were  all 
but  parts  of  one  and  the  same  series  of  acts 
to  effect  a  common  object.  It  was  proper  to 
consider  all  of  them  in  order  to  arrive  at 
the  intent  of  the  defendant  and  to  determine 
the  true  nature  of  the  transaction.  Gilmer 
V.  Hanks,  84  N.  O.  317.  The  value  of  the 
lands  was  relevant  evidence  upon  the  ques- 
tion of  fraud.  There  was  no  error  in  re- 
fusing the  plaintiff*s  motion  to  nonsuit  This 
Is  a  clear  deduction  from  what  we  have  al* 
ready  said  In  regard  to  the  general  question 
involved  in  this  casa 

No  error. 
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CITY  OF  NEW  BERN  v.  ATLANTIC  &  N. 

C.  RY.  CO. 

(Supreme  Court  of  North  Carolina.     Sept.  18, 

1912.) 

Railroads  (§  75*)  —  Maintenance  of  City 
Streets — Contract  of  Franchise  —  "Good 
Order  and  Condition." 

A  franchise  by  which  a  railway  company 
obtained  a  right  of  way  through  a  city  street 
provided  that  such  railroad  would  "keep  and 
preserve  in  good  order  for  the  use  of  the  citi- 
zens of  the  town"  that  particular  street.  Held, 
the  obligation  of  the  railroad  will  not  be  meas- 
ured by  the  size  and  condition  of  the  city  at 
the  time  the  contract  was  entered  into,  but  by 
the  new  and  improved  methods  of  paving  de- 
manded by  its  growth  and  changing  conditions, 
which  must  have  been  within  the  purview  of 
the  parties  at  the  time  of  making  the  contract, 
so  that  the  railroad  must  provide  a  permanent 
pavement,  where  it  was  necessary  to  provide 
the  public  with  the  same  accommodations  as 
were  afforded  by  similar  streets  of  the  city 
(citing  4  Words  &  Phrases,  8125). 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  183-191;   Dec.  Dig.  S  75.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Whedbee,  Judge. 

Injunction  by  the  City  of  New  Bern  against 
the  Atlantic  &  North  Carolina  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appealed.    AfQrmed. 

The  purpose  of  the  action  is  to  secure  a 
mandatory  injunction  commanding  the  de- 
fendant to  pave  Hancock  street  1b  accord- 
ance with  the  terms  of  a  written  contract, 
entered  into  between  the  plaintiff  and  the 
defendant  on  the  12th  day  of  April,  1856. 

Moore  &  Dunn,  for  appellant.  W.  D.  Mc^ 
Iver  and  R.  A.  Nunn,  for  appellee. 

BROWN,  J.  It  appears  in  the  statement 
of  facts  that,  at  the  time  this  road  was  con- 
structed, It  was  granted  the  franchise  by 
the  municipal  authorities  of  New  Bern, 
whereby  It  obtained  the  right  of  way  for  Its 
railroad  through  Hancock  street,  with  a 
right  to  construct  Its  roadbed  and  run  Its 
cars  thereon.  The  consideration  of  the  fran- 
chise Is  expressed  In  the  written  contract  en- 
tered Into  between  the  defendant  and  the 
municipal  authorities  as  follows:  "Said  rail- 
road company  shall,  under  the  supervision 
of  the  town  authorities  and  their  engineers 
or  agents,  grade  said  Hancock  street  and 
keep  and  preserve  the  same  in  good  order  for 
the  use  of  the  citizens  of  the  town,  except 
the  sidewalks,  and  shall  provide  ample  and 
convenient  crossings  of  said  railroad  where 
the  same  may  Intersect  any  of  the  streets 
of  the  town,  and  build  and  construct  all  nec- 
essary aqueducts  for  the  draining  of  said 
streets."  It  seems  to  be  admitted  that  the 
decision  of  this  case  depends  entirely  upon 
the  construction  of  this  contract,  and  the 
determination  as  to  what  obligation  the  de- 
fendant assumed. 

We  are  of  opinion  that,  fairly  construed 
under  the  terms  of  the  said  contract,  In  con- 


sideration of  the  use  of  Hancock  street  as  a 
right  of  way,  granted  to  It  by  the  city  au- 
thorities, the  defendant  assumed  and  prom- 
ised to  perform  In  respect  to  said  street,  ex- 
cept the  sidewalks,  the  obligations  which 
the  municipality  owed  to  its  citizens  In  re- 
spect to  the  keeping  up  of  the  street.  This 
obligation  is  not  to  be  measured  by  the  size 
and  condition  of  the  city  at  the  time  when 
the  contract  was  entered  Into.  The  Increase 
of  population  and  the  consequent  growth  of 
the  city  must  necessarily  have  been  within* 
the  purview  of  the  parties  at  the  time  the 
contract  was  made. 

In  a  case  very  similar  to  the  one  at  bar, 
the  Supreme  Court  of  Pennsylvania  says: 
**The  proposition  that,  because  cobblestone 
was  the  kind  of  pavement  ordinarily  In  use 
when  defendant  company  was  chartered,  It  Is 
In  no  event  bound  to  repave  with  any  other 
and  more  expensive  kind  of  material,  etc..  Is 
wholly  untenable.  It  cannot  be  entertained 
for  a  moment.  It  was  never  contemplated 
that  the  railway  company  would  continue  to 
exist  and  perform  Its  corporate  functions  In 
a  cobblestone  age.  It  was  called  Into  being 
with  the  view  of  progress.  The  duties  spec- 
ified in, Its  charter  were  imposed, -with  ref- 
erence to  the  changes  and  Improved  methods 
of  street  paving,  which  experience  might 
sanction  as  superior  to  and  more  economical 
than  old  methods.  In  other  words,  the  com- 
pany Is  bound  to  keep  pace  with  the  progress 
of  the  age  In  which  It  continues  to  exercise 
Its  corporate  functions." 

The  phrase  "keep  and  preserve  In  good  or- 
der for  the  use  of  the  citizens  of  the  town" 
Is  to  be  construed  with  reference  to  the  pur- 
pose to  be  accomplished,  and  to  the  charac- 
ter of  the  object  to  which  the  words  apply. 
As  has  been  said:  "To  keep  the  street  In  re- 
pair Is  to  have  It  In  such  state  as  that  the 
ordinary  and  expected  travel  of  the  locality 
may  pass  with  reasonable  ease  and  safety." 
McMahon  v.  Railroad  Company,  75  N.  T.  236. 

The  Supreme  Court  of  Massachusetts,  In 
construing  language  very  similar  to  that  In 
the  contract  under  consideration,  says:  "A 
provision  In  a  charter  of  a  toll  bridge  cor- 
poration that  the  bridge  should  at  all  times 
be  kept  In  good,  safe  and  passable  repair, 
meant  In  such  condition  as  befitted  a  public 
highway,  and  safe  and  convenient  for  all 
kinds  of  travel  at  all  seasons  and  at  all 
times,  by  day  and  night.*'  Commonwealth 
V.  Central  Bridge  Corporation,  12  Cush. 
(Mass.)  242,  244 ;  4  Words  &  Phrases,  3125. 

The  Supreme  Court  of  Georgia,  in  City  of 
Atlanta  v.  Buchanan,  76  Ga.  589,  says:  "  *To 
keep,'  applied  to  streets,  sidewalks  and  bridg- 
es, might  very  reasonably  Include  the  Idea 
expressed  by  the  words  *to  construct,  to 
make,'  especially  when  coupled  with  the 
words  'In  a  reasonably  safe  condition  for 
travel.*  To  keep  a  street  In  such  safe  condi- 
tion means  to  have  it  so,  to  make  and  re- 
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make  It  so,  to  construct  tliat  sort  of  bridge, 
and  reconstruct  It  when  rotten  or  out  of  re- 
pair." 

But  the  defendant  contends  that,  although 
It  Is  obligated  to  preserve  and  keep  Hancock 
street  In  good  order,  such  obligation  does 
not  go  to  the  extent  of  requiring  it  to  pave 
the  street,  and  the  defendant  cites  a  number 
of  authorities  In  support  of  this .  contention. 
The  defendant  is  confronted,  however,  in  re- 
spect to  this  contention  with  an  admission  in 
the  case  agreed  as  follows :  "It  is  further  ad- 
mitted that  by  reason  of  the  Increased  travel 
over  said  Hancock  street,  and  by  reason  of 
the  growth  of  the  city  and  Increase  of  the 
traffic  through  Its  streets.  It  Is  Impossible  to 
keep  and  maintain  the  said  Hancock  street 
In  good  order  as  a  dirt  street,  It  being  at 
the  time  of  the  execution  of  said  contract 
a  dirt  street,  and  It  has  so  remained  up  to 
this  date;  that.  In  order  to  Insure  the  pub- 
lic a  reasonable  use  of  the  same,  it  has  be- 
come necessary  that  the  same  should  be 
paved  with  some  permanent  material.  It  is 
also  agreed  that  it  has  remained  and  been 
used  as  a  dirt  street  from  date  of  contract 
to  this  time." 

In  construing  the  language  of  an  ordinance 
granting  a  franchise  similar  to  this,  the  Su- 
preme Court  of  Pennsylvania  says:  **That 
the  franchise  to  occupy  and  the  obligation 
to  keep  in  repair  are  coextensive,  and  that 
whatever  the  duty  of  a  municipality  would 
have  been  In  respect  to  the  streets  where  the 
tracks  are  laid  is  now  the  duty  of  the  rail- 
way company  laying  and  using  the  tracks." 
Philadelphia  v.  Railway  Company,  169  Pa. 
270,  33  Atl.  126;  City  of  Atlanta  v.  Buchanan, 
supra. 

In  a  case  somewhat  similar,  the  Supreme 
Court  of  Minnesota  says  that  this  duty  is  a 
continuing  one  and  has  reference  to  future 
exigencies,  and  requires  the  railroad  com- 
pany from  time  to  time  to  put  the  street  in 
such  condition  as  changed  circumstances  may 
render  necessary  for  its  proper  enjojrment 
and  use  by  the  public.  Minneapolis  v.  Rail- 
way Company,  35  Minn.  131,  28  N.  W.  3,  59 
Am.  Rep.  313.  In  the  opinion  the  learned 
Judge  Mitchell  goes  on  to  say:  **The  condi- 
tion of  the  street  might  be  entirely  adequate 
for  the  accommodation  of  the  public  under 
one  condition  of  things,  and  entirely  inade- 
quate under  another;  and  consequently  a 
provision  which  at  one  Juncture  would  be  a 
discharge  of  this  statutory  *duty  would  at 
another  amount  to  its  violation." 

The  learned  counsel  for  the  defendant 
has  cited  a  number  of  authorities  which  ap- 
parently sustain  his  proposition  that  the  de- 
fendant cannot  be  compelled  to  pave  this 
street,  but  that  its  obligation  is  confined  to 


leading  case  of  Chicago  r.  Sheldon,  0  WalL 
50,  19  L.  Ed.  594.  An  examination  of  that 
case  discloses  that  the  ordinance  in  question, 
by  which  the  city  of  Chicago  granted  to  the 
railway  company  the  right  to  construct  a 
railway,  set  out  with  minute  particularity 
the  duties  which  the  railway  company  was  to 
perform,  and  specified  those  duties  as  relat- 
ing to  the  "grading,  paving,  macadamizing, 
filling,  or  planking  of  the  sti*eets  or  parts  of 
the  streets  upon  which  they  shall  construct 
their,  railways." 

The  Supreme  Court  of  the  United  States 
held  that  under  the  language  of  this  ordi- 
nance the  company  could  not  be  held  liable 
for  curbing,  grading,  and  paving  the  streets 
with  entirely  new  pavement,  and  that  the  ob- 
ligation of  the  company  extended  to  repairs 
only.  We  do  not  think  the  case  is  similar 
to  the  one  under  consideration.  In  our  case 
the  defendant  has  assumed  an  obligation  to 
keep  and  preserve  the  street  in  good  order 
for  the  use  of  the  citizens  of  the  town,  ex- 
cept the  sidewalks,  and  it  is  admitted  in  the 
case  agreed  that  this  obligation  can  only  be 
kept  in  order  to  Insure  the  public  a  reason- 
able use  of  Hancock  street  by  paving  it  with 
some  permanent  material. 

It  is  admitted  that  all  the  other  streets 
of  the  city,  with  the  exception  of  one,  are 
paved  with  modem  paving  material,  and  that 
that  street  is  not  a  very  important  street, 
and  is  paved  with  oyster  shells.  The  pub- 
lic have  the  right  to  use  Hancock  street,  and 
It  is  admitted  that  there  is  much  passing 
and  hauling  upon  it  Inasmuch  as  the  de- 
fendant cannot  keep  it  and  preserve  It  in 
good  order  and  condition  as  a  dirt  street  so 
that  the  public  may  use  it,  we  think  its  ob- 
ligation can  only  be  met  by  paving  it  with 
some  substantial  material. 

The  judgment  of  the  superior  court  is  af- 
firmed. 


(169  N.  c.  US) 
ELKS  v.  NORTH  STATE  LIFE  INS.  CO. 

(Supreme  Court  of  North  Carolina.    Sept  29^ 

1912.) 

1.  Contracts  (9  15*}— Mextino  ot  Minds. 

To  create  a  valid  contract,  the  minds  of 
the  parties  must  meet  on  a  definite  proposi- 
tion. 

[Ed.  Note.— For  other  cases,  see  ContractSr 
Cent  Dig.  {{  61-66;   Dec  Dig.  S  15.*] 

2.  Contracts    (§   26*)— Conversations    and 
cobrespon  dbnce. 

Where  an  alleged  contract  is  made  by 
conversations  and  correspondence,  the  whole 
must  be  considered,  and  though  parts,  taken 
alone,  appear  to  constitute  a  contract,  yet  if 
the  whole  shows  that  there  were  other  terms 
contemplated  by  both  parties  as  essential  to 
the  contract,  on  which  they  fail  to  agree,  there 
is  no  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  {§  119,  120;  Dec.  Dig.  §  26.*] 


keeping  It  In  repair  as  a  dirt  street    While 

the  cases  appear  on  first  view  to  be  some-   ^-  Contracts   ({   32«)  —  Requisite»— Reduo- 

what  conflicting,  yet  all  of  the  cases  dted  by       '°^^hI?eThe'Snds  of  the  parties  meet  on 
the  defendant  seem  to  be  founded  upon  the  I  a  proposition  which  is  sufficiently  definite  to 
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be  enforced,  the  contract  is  complete,  though 
.the  parties  contemplate  It  shall  be  reduced  to 
writmg;  but  where  the  parties  are  merely  ne- 
gotiating, and  the  writing  is  to  be  the  contract, 
there  is  no  contract  until  the  writing  is  exe- 
cuted. 

[Ed.  Note.*— For  other  cases,  see  CJontracts, 
OenL  Dig.  9  159;   Dec.  Dig.  f  32.*] 

4.  CoNTBACTs  (I  16*)— Offer— AccEPTAirciB. 
•Where  an  offer  and  acceptance  are  relied 
on  to  make  a  contract,  the  offer  must  be  one 
which  is  intended  of  itself  to  create  legal  rela- 
tions on  acceptance;  and  the  offer  intended  to 
create  legal  relations  must  be  so  complete  that, 
on  acceptance,  an  agreement  containing  all  the 
necessary  terms  is  formed. 

[Ed.  Note. — For  other  cases,  see  Contracts* 
Cent.  Dig.  {§  71-03;    Dec.  Dig.  §  16.*] 

5.   OONTBAOTS   (I  9*)— RXQUISITES— DEFINITB- 
KB68. 

Where  the  minds  of  the  parties  have  met, 
and  the  terms  have  been  agreed  on,  a  contract, 
to  be  enforceable,  must  be  definite  and  certain, 
or  capable  of  being  made  so. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  U  10-20;   Dec  Dig.  {  9.*] 

C   CONTBACTB    (§  9*)— REQUISITES— DeFINITB- 

NESS. 

Plaintiff  applied  to  an  insurance  company 
for  a  loan,  to  be  evidenced  by  a  note  secured 
by  a  real  estate  mortgage.  The  finance  com- 
mittee of  the  company' approved  the  applica- 
tion, and  the  attorney  of  the  company,  passing 
on  the  title,  found  it  good.  The  terms  of  the 
loan  were  not  agreed  on.  Heidi  that  a  contract 
to  make  a  loan  was  not  made. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §{  10-20;    Dec.  Dig.  J  9.*] 

Appeal  from  Superior  Court,  Pitt  County; 
Fousbee^  Judge. 

Action  by  J.  It,  Elks  against  the  North 
State  Life  Insurance  Company.  From  a 
Judgment  of  nonsuit,  plaintiff  appeals.  Af- 
firmed* 

This  action  is  to  recover  damages  for 
breach  of  an  alleged  contract  to  lend  the 
plaintiff  $1,000.  The  plaintiff  offered  evi- 
dence tending  to  prove  that  he  held  a  life 
policy  in  the  defendant  company,  and  that 
in  1910  he  applied  to  the  defendant  to  lend 
him  $1,000;  that  he  told  J.  F.  Stokes,  an 
agent  of  the  defendant,  who  had  authority 
to  solicit  insurance  and  to  collect  premiums, 
bnt  no  authority  to  make  loans  or  to  take 
applications  therefor,  that  he  wanted  some 
money,  and  that  Stokes  said  he  could  get 
some;  that  most  of  the  correspondrace  in 
reference  to  the  loans  was  between  the 
said  Stokes  and  the  defendant;  that  the 
security  named  for  the  loan  by  the  plaintiff 
was  a  mortgage  on  real  estate;  that,  before 
loans  were  made  by  the  defendant,  it  was 
required  by  its  by-laws  that  the  title  to  the 
property  offered  as  security  should  be  pass- 
ed on  by  its  attorney,  and  the  loan  ap- 
proved by  its  finance  committee;  that, prior 
to  a  written  application  for  the  money,  the 
g&aeral  manager  of  the  defendant  said  to 
Stokes,  in  reference  to  the  loan  to  the 
plaintiff,  "Go,  take  his  application,  and  get 
up  his  papers,  and,  if  his  security  is  all 
right,  we  will  lend  it  to  him  right  away;" 
that  in   a   few   days  thereafter  a   written 


application  for  the  money  and  an  abstract 
of  the  title  to  the  real  estate  offered  as  se- 
curity were  forwarded  to  the  defendant; 
that  soon  thereafter  the  said  Stokes  went 
to  the  home  ofi^ce  of  the  defendant,  and 
had  a  conversation  with  the  president  and 
general  counsel  of  the  defendant,  whose 
duty  it  was  to  pass  on  the  title,  and  asked 
him  about  the  loan  to  the  plaintiff,  and  he 
replied  that  he  thought  the  loan  was  made; 
that  the  papers  and  everything  left  his  of- 
fice several  days  prior  to  that  time,  and  all 
had  been  approved,  and  that  the  loan  had 
been  approved;  that  the  said  Stokes  told 
the  plaintiff  of  his  conversation  with  the 
general  manager  and  the  president,  but  he 
was  not  directed  to  do  so  by  either;  that 
the  plaintiff  told  the  said  Stokes  that  he 
wanted  to  pay  some  debts  to  rebuild  his 
mill  and  to  aid  in  cultivating  his  farm  with 
the  money,  and  that  Stokes  communicated 
this  to  the  general  manager;  that  by  reason 
of  his  failure  to  get  the  money  he  was  not 
able  to  pay  his  debts,  and  his  credit  was 
impaired,  that  his  mill  vratshed  out,  and  the 
yield  of  bis  crops  was  decreased. 

The  application  was  not  introduced  in  evi- 
dence, and  there  Is  nothing  to  indicate  the 
terms  of  the  loan,  or  the  time  when  It  was 
to  be  payable;  nor  Is  there  any  evidence 
that  the  plaintiff  was  not  able  to  borrow 
the  money  elsewhere  on  the  same  security. 
There  was  much  correspondence  betwieen 
the  parties,  and,  soon  after  It  closed*  the 
plaintiff  borrowed  $1,200  on  the 'security  of- 
fered to  the  defendant  The  defendant, 
through  its  general  manager,  wrote  the  said 
Stokes  the  following  letters  in  regard  to  the 
loan,  the  contents  of  which  were  communi- 
cated to  the  plaintiff;  the  parts  of  the  let- 
ters not  bearing  on  this  controversy  being 
omitted: 

"Klnston,  N.  C,  February  14,  1910. 

"I  have  your  favor  of  the  10th  Inst,  in- 
closing abstracts  of  the  Elks  property,  and 
write  to  say  that  I  will  push  this  through 
as  rapidly  as  possible.  Will  turn  it  oyer  to 
our  finance  committee  to-day.  If  the  se- 
curity is  all  right — that  is  to  say,  satisfac- 
tory to  them^-I  think  we  ought  to  be  able 
to  get  it  through  within  a  wieek  or  ten 
days." 

"Kinston,  N.  C,  March  2,  1910. 

"Replying  to  your  favor  of  the  1st  inst, 
concerning  the  Elks  loan,  I  beg  to  say  that 
the  investigation  and  examination  of  title 
and  preparation  of  papers,  etc.,  has  been 
about  completed,  I  think.  The  fact  is  that 
I  have  been  away  from  the  home  oflace  so 
much  that  I  have  been  unable  to  give  it 
personal  attention;  and  the  further  fact  is 
that  I  have  to  leave  to-night  to  attend  Gas- 
ton court  I  will  not  be  able  to  return  un- 
til the  last  of  this  week,  and  during  the 
first  two  days  of  next  week  will  be  quite 
busy  with  the  directors'  meeting  and  the 
stockholders'    meeting.     Immediately    after 
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that  I  win  endeavor  to  get  this  matter  clos- 
ed up  quickly,  and  think  I  can  safely  prom- 
ise to  do  so." 


«i 


'Kinston,  N.  C,  June  24,  1910. 
"Our  executive  committee  has  decided  to 
grant  Mr.  Corey  an  extension  to  the  1st  of 
December.  This  extension,  and  the  exten- 
sion of  a  much  larger  loan,  which  was  to 
have  been  repaid,  has  made  it  out  of  the 
question  for  us  to  effect  any  new  loans  at 
the  present  time.  However,  I  will  say  to 
you  that  we  are  endeavoring  to  be  in  shape 
to  take  care  of  the  Elks  matter  in  the  not 
far  distant  future.  It  is  Impossible  for  me 
to  tell  you  at  just  what  time  this  can  be 
done»  but  I  assure  you  that  it  shall  be  done 
at  the  earliest  possible  moment  Regretting 
very  much  that  there  should  ever  have  been 
any  delay  or  misunderstanding  about  this 
matter,  and  with  kindest  regards  and  best 
wishes,  I  remain." 

"Kinston,  N.  C,  June  27,  1910. 
"Now,  as  to  your  position  with  reference 
to  the  Elks  matter,  I  beg  to  say  that,  while 
the  income  Is  exceedingly  slim  during  the 
summer  months,  I  shall  watch  it  every  day, 
and  at  the  very  first  possible  opportunity  1 
shall  see  that  the  Elks  matter  is  closed  up 
and  the  money  sent  to  him." 

"Kinston,  N.  C,  September  9,  1910. 
"Replying  to  your  favor  of  the  7th  Inst, 
In  which  you  make  inquiry  as  to  whether 
or  not  we  will  be  able  to  handle  the  Elks 
loan  by  October  1st,  I  beg  to  advise  that  it 
now  appears  Impossible  for  us  to  do  this  by 
October  1st  Collections  have  been  very  dull 
during  the  summer,  and  so  has  business 
generally,  while  our  outgo  has  been  consid- 
erably larger  than  usual  In  every  direction. 
As  you  say,  collections  are  looking  up  very 
sharply  now-;  but  I  have  no  Idea  they  will 
be  sufficient  to  Justify  me  in  promising  to 
handle  the  Elks  loan  by  October  1st  I 
wish  I  could  do  so.  You  can  rest  assured 
that  both  the  Elks  and  the  May  loans  will 
be  taken  up  at  the  very  first  available  op- 
portunity— that  is,  so  far  as  I  am  at  liberty 
to  make  a  promise  In  the  matter." 

''Kinston,  N.  C,  November  2,  1910. 
"Replying  to  your  favor  of  2d  Inst,  in  re 
loan  to  Mr.  Elks,  I  am  very  sorry  that  I 
failed  to  write  you  promptly  to  the  effect 
that  our  committee  would  not  take  any  ex- 
cept regular  action  in  this  matter.  You  will 
recall  that  I  promised  you  that,  In  so  far 
as  I  could  control  the  matter,  the  loan  to 
Mr.  Elks  should  be  the  first  one  made.  That 
is  as  far  as  I  can  go  now,  except  to  express 
the  hope  that  this  matter  will  not  have  to 
'hang  fire*  very  much  longer." 

"Sanston,  N.  C,  December  3,  1910. 
"Replying  to  your  fSavor  of  the  30th  ult, 
in  which  you  inclose  abstract  of  title  of 
lands,  of  Mr.  Z.  T.  Evans,  I  beg  to  say  that 
I  have  submitted  this  and  the  Elks  and 
Biay  loan  also,  and  am  directed  to  say  to 
you  that  the  company  will  be  compelled  to 


decline  making  these  loans,  because  of  ex- 
penditures  that  have  been  decided  upon  in 
connection  with  the  extension  of  the  com- 
pany's business,  and  the  Intermediate  De- 
partment particularly." 

At  the  conclusion  of  the  evidence,  his 
honor,  being  of  opinion  that  the  plaintiff 
had  failed  to  prove  a  contract,  entered  a 
Judgment  of  nonsuit,  and  the  plaintiff  ex- 
cepted and  appealed. 

Julius  Brown  and  S.  J.  Everett,  both  of 
Greenville,  for  appellant  Rouse  &  Land* 
of  Kinston,  for  appellee. 

ALLEN,  J.  This  appeal  presents  one 
question  for  our  decision,  and  that  Is  wheth- 
er the  evidence  introduced  by  the  plaintiff, 
construed  most  favorably  for  him,  establish- 
es a  contract  between  him  and  the  defend- 
ant Before  considering  the  evidence,  It  is 
well  to  have  In  mind  some  of  the  elements 
that  enter  into  a  valid  contract,  so  that  we 
may  see  if  the  plaintiff  has  met  the  re- 
quirements of  the  law. 

[1]  It  Is  elementary  that  it  is  necessary 
that  the  minds  of  the  parties  meet  upon  a 
definite  proposition.  **There  is  no  contract 
unless  the  parties  thereto  assent,  and  they 
must  assent  to  the  same  thing,  in  the  same 
sense.  A  contract  requires  the  assent  of  the 
parties  to  an  agreement  and  this  agree- 
ment must  be  obligatory,  and,  as  we  have 
seen,  the  obligation  must  In  general,  be 
mutual."    1  Pars.  Cont  475. 

[2]  If  the  alleged  contract  is  made  by  con- 
versations and  correspondence,  the  whole 
must  be  considered;  and  although  certain 
parts,  taken  alone,  appear  to  constitute  a 
binding  agreement  if  the  whole  correspond- 
ence and  negotiations  show  that  thwe  were 
other  terms  contemplated  by  both  parties  as 
essential  to  the  proposed  contract  on  which 
they  fail  to  agree,  there  is  no  contract 
Hussey  v.  Home-Payne,  4  App.  Cas.  312. 
The  leading  opinion  in  this  case  was  writ- 
ten by  Lord  Cairns,  and  Lord  Selborne,  con- 
curring, Slims  up  the  conclusion  of  the  court 
as  follows:  "The  observation  has  often  been 
made  that  a  contract  established  by  letters 
may  sometimes  bind  parties  who,  when  they 
wrote  those  letters,  did  not  imagine  that 
they  were  finally  settling  the  terms  of  the 
agreement  by  which  they  were  to  be  bound; 
and  it  appears  to  me  that  no  such  contract 
ought  to  be  held  established,  even  by  let- 
ters which  would  otherwise  be  sufficient  for 
the  purpose.  If  It  is  clear,  upon  the  facts, 
that  there  were  other  conditions  of  the  in- 
tended contract  beyond  and  besides  those 
expressed  in  the  letters,  which  were  still  in 
a  state  of  negotiation  only,  and  without  the 
settlement  of  which  the  parties  had  no  idea 
of  concluding  any  agreement" 

[31  If  the  minds  of  the  parties  meet  upon 
a  proposition,  which  Is  sufficiently  definite 
to  be  enforced,  the  contract  is  complete,  al- 
though It  la  in  the  contemplation  of  the 
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parties  that  It  shall  be  reduced  to  writing 
as  a  memorial  or  evidence  of  the  contract; 
but  if  it  appears  that  the  parties  are  merely 
negotiating  to  see  if  they  can  agree  upon 
terms,  and  that  the  writing  is  to  be  the  con- 
tract, then  there  is  no  contract  until  the 
writing  is  executed.  Winn  v.  Bull,  7  Ch.  D. 
31 ;  Pratt  v.  Railroad,  21  N.  Y.  308 ;  Miss. 
Steam.  Co.  v.  Swift,  86  Me.  248,  29  Atl.  1063, 
41  Am.  St.  Rep.  545;  Rankin  v.  Mitchem, 
141  N.  G.  280,  53  S.  E.  864.  In  the  case 
from  Maine,  the  authorities,  English  and 
American,  are  reviewed,  and  the  court  says: 
*'From  these  expressions  of  courts  and  Ju- 
rists, it  is  quite  dear  that  after  all  the  ques- 
tion is  mainly  one  of  Intention.  If  the  par- 
ty sought  to  be  charged  intended  to  close  a 
contract  prior  to  the  formal  signing  of  a 
written  draft,  he  will  be  bound  by  the  con- 
tract actually  made,  though  the  signing  of 
the  written  draft  be  omitted.  If,  on  the 
other  hand,  such  party  neither  had  nor  sig- 
nified such  an  intention  to  close  the  contract 
until  it  was  fully  expressed  in  a  written 
instrument  and  attested  by  signatures,  then 
he  will  not  be  bound  until  the  signatures 
are  affixed.  The  expression  of  the  idea  may 
be  attempted  in  other  words ;  if  the  written 
draft  is  viewed  by  the  parties  merely  as  a 
convenient  memorial  or  record  of  their  pre- 
vious contract,  its  absence  does  not  affect 
the  binding  force  of  the  contract;  if,  how- 
ever, it  is  viewed  as  the  consummation  of 
the  negotiation,  there  fs  no  contract  until 
the  written  draft  is  finally  signed.  In  de- 
termining which  view  is  entertained  in  any 
particular  case,  several  circumstances  may 
be  helpful,  as  whether  the  contract  Is  of 
that  class  which  are  usually  found  to  be  in 
writing,  whether  it  is  of  such  nature  as  to 
need  a  formal  writing  for  its  full  expres- 
sion, whether  it  has  few  or  many  details, 
whether  the  amount  involved  is  large  or 
small,  whether  it  is  a  common  or  unusual 
contract,  whether  the  negotiations  them- 
selves indicate  that  a  written  draft  is  con- 
templated as  a  final  conclusion  of  the  nego- 
tiations. If  a  written  draft  is  proposed, 
suggested,  or  referred  to,  during  the  negotia- 
tions, it  is  some  evidence  that  the  parties 
Intended  it  to  be  the  final  closing  of  the 
contract'* 

[4]  Contracts  are  usually  made  by  an  offer 
by  one  party  and  an  acceptance  by  the  oth- 
er, and  it  is  in  this  way,  the  plaintiflf  con- 
tends, a  contract  was  completed  between 
him  and  the  defendant.  When  an  offer  and 
acceptance  are  relied  on  to  make  a  contract, 
"the  offer  must  be  one  which  is  intended  of 
Itself  to  create  legal  relations  on  accept- 
ance. It  must  not  be  an  offer  intended 
merely  to  open  negotiations,  which  will  ul- 
timately result  in  a  contract,  or  intended  to 
call  forth  an  offer  in  legal  form  from  the 
party  to  whom  it  is  addressed.*'  1  Page  on 
Contracts,  §  26.  "The  offer,  even  if  intend- 
ed to  create  legal  relations,  must  be  so  com- 


plete that,  upon  acceptance,  an  agreement 
is  formed  which  contains  all  the  terms  nec- 
essary to  determine  whether  the  contract 
has  been  performed  or  not  An  offer  in 
which  the  price  is  not  fixed,  and  yet  is  so 
specified  that  it  is  evidence  that  the  parties 
dfd  not  intend  merely  whatever  should  be 
a  reasonable  compensation,  is  not  definite 
enough."  1  Page  on  Contracts,  §  27.  "The 
offer  must  not  merely  be  complete  in  terms, 
but  the  terms  must  be  sufficiently  definite  to 
enable  the  court  to  determine  ultimately 
whether  the  contract  has  been  performed  or 
not  If  no  breach  of  the  contract  could  be 
assigned,  which  could  be  measured  by  any 
test  of  damages  from  the  contract.  It  has 
been  said  to  be  too  indefinite  to  be  enforcea- 
ble, and  this  vice  is  usually  due  to  the  form 
of  the  offer."  1  Page  on  Contracts,  %  28. 
The  same  principle  is  declared  in  Tanning 
Co.  V.  Telegraph  Co.,  143  N.  C.  378,  55  S.  E 
777,  in  which  Justice  Brown,  speaking  for 
the  court,  says:  "The  offer  must  be  distinct 
as  such,  and  not  merely  an  invitation  to  en- 
ter into  negotiations  upon  a  certain  basis. 
Wire  Works  v.  Sorrell,  142  Mass.  442  [8  N. 
E.  332];  Beaupre  v.  Telegraph  Co.,  21  Minn. 
155;  24  Am.  &  Eng.  Enc.  1029,  and  cases 
cited.  Again,  the  offer  must  specify  the  spe- 
cific quantity  to  be  furnished,  as  a  mere  ac^ 
ceptance  of  an  indefinite  offer  will  not  cre- 
ate a  binding  contract  McCaw  Mfg.  Co.  v. 
Felder,  115  Ga.  408  [41  S.  E.  664] ;  24  Am. 
&  Eng.  Enc.  1030,  note  1,  and  cases  cited. 
*The  offer  must  be  one  which  is  intended  of 
itself  to  create  legal  relations  on  accept- 
ance. It  must  not  be  an  offer  merely  to 
open  negotiations,  which  will  ultimately  re- 
sult in  a  contract'  1  Page  on  Contracts,  § 
26,  and  cases  cited;  Clark  on  Contracts, 
{  29." 

[5]  If  the  minds  of  the  parties  have  met, 
and  the  terms  have  been  agreed  to,  it  does 
not  always  follow  that  a  contract  is  complete, 
and  such  a  one  as  can  be  enforced,  although 
not  illegal,  as  the  law  demands  that  the  terms 
shall  be  definite  and  certain,  or  capable  of 
being  made  so.  Silverthom  v.  Fowle,  49  N. 
C.  363 ;  Spragins  v.  White,  108  N.  C.  453,  13 
Pac.  171;  Thomas  v.  Shooting  Club,  123  N. 
C.  287,  31  S.  E.  654;  Price  v.  Price,  133  N. 
C.  515,  45  S.  E.  855.  In  the  first  of  these 
cases  it  was  held  that  a  contract  to  tow  a 
raft  of  timber  was  void  on  account  of  indefi- 
niteness,  which  provided  that  the  raft  was 
*'to  he  ready  when  com  was  done'*;  and  in 
the  last  the  court  says:  "That  an  agreement 
may  be  valid,  it  is  necessary  that,  the  parties 
use  language  sufficiently  clear  for  it  to  be 
understood  with  reasonable  certainty  what 
they  mean;  and  if  an  agreement  is  so  vague 
that  it  is  not  possible  to  gather  from  it  the 
intention  of  the  parties,  it  is  void,  for  neither 
the  court  nor  the  jury  can  make  an  agree- 
ment for  the  parties."  Having  determined 
the  elements  entering  into  a  completed  con- 
tract under  conditions  existing  between  the 
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plaintiff  and  the  defendant,  let  us  see  If  tbe 
plaintiff  has  met  the  requirements  of  the  law. 

[6]  We  are  of  opinion  he  has  not  (1) 
When  all  the  evidence  Is  considered,  includ- 
ing the  correspondence,  it  anM)unts  to  no 
more  than  negotiations  for  a  contract,  and 
the  conduct  of  the  plaintiff  shows  that  he  so 
understood  it.  He  claims  now  that  the  fi- 
nance committee  of  the  defendant  approved 
his  application,  and  that  this  made  the  con- 
tract complete;  but  he  made  no  such  claim 
when  the  contents  of  the  letters  set  out  in 
the  evidence  were  communicated  to  him.  (2) 
No  promise  on  the  part  of  the  defendant,  ex- 
press or  implied,  to  lend  the  plaintiff  $1,000, 
is  proven.  The  approval  by  the  finance  com- 
mittee, if  made,  was  not  such.  It  is  merely 
a  safeguard  adopted  by  the  defendant  as 
preliminary  to  a  loan.  The  attorney  passes 
upon  the  title,  and  the  committee  examines 
the  security  and  the  condition  of  the  financ- 
es, and,  if  the  reports  of  both  are  favorable, 
the  defendant  makes  the  loan.  (3)  The 
agreement,  as  contended  for  by  the  plaintiff, 
shows  that  the  transaction  was  not  complet- 
ed, and  that  other  terms  were  to  be  agreed 
to,  or  it  is  so  indefinite  that  it  cannot  be  en- 
forced. 

The  plaintiff  says  he  offered  to  borrow 
$1,000  of  the  defendant,  and  that  the  defend- 
ant accepted  his  offer.  It  is  agreed  that  a 
note  and  mortgage  were  to  be  executed  by 
the  plaintiff  to  consummate  the  contract; 
but  he  tendered  neither  to  the  defendant 
The  reason  he  did  not  is  obvious.  He  did 
not  know  how  to  write  the  note  and  more- 
gage^  and  no  lawyer  could  have  prepared 
them,  because  stipulations  necessary  to  a 
complete  contract  had  not  been  discussed  or 
agreed  to,  to  wit,  the  time  the  loan  was  to 
run.  It  is  certain  the  plaintiff  did  not  in- 
tend to  borrow  $1,000  payable  one  day  after 
date,  because  he  says  he  needed  the  money  to 
use  in  payment  of  debts,  in  repairing  a  mill, 
and  in  cultivating  crops,  and,  if  not  payable 
one  day  after  date,  when  was  it  to  be  due? 
Suppose  the  defendant  had  said,  ''Prepare 
your  note  and  mortgage,  and  I  will  lend  you 
the  money  payable  in  two  months,"  or  three 
jn<»iths,  or  six  months,  is  it  not  certain  that 
the  plajlntiff  had  the  right  to  say,  "I  do  not 
want  the  money  on  such  short  time,  and  have 
not  promised  to  take  it,"  and  if  the  plaintiff 
had  said  the  note  must  become  due  one  year 
or  two  years  from  date,  that  the  defendant 
could  have  declined  to  lend  on  such  terms, 
because  it  had  not  promised  to  do  so?  If  so, 
terms  which  were  necessary  to  complete  the 
contract  had  not  been  agreed  to. 

The  right  of  action  on  contracts  to  lend 
money  is  considered  in  Coles  v.  L.  Ck).,  150  N. 
0.  188,  63  S.  E.  736;  but  the  discussion  there 
is  not  material  in  this  case,  as  the  court  was 
tlien  dealing  with  the  measure  of  damages, 
and  not  with  the  question  whether  a  con- 
tract had  been  made.     We  are  of  opinion 


[that  no  contract  has  been  established,  and 
that  the  judgment  of  nonsuit  was  properly 
entered. 
Affirmed. 

aw  N.  c.  1) 

WHITEHURST  v.  ATLANTIC  COAST 
LINE   R.   CO. 

(Supreme  Court  of  North  Carolina.     Sept  25, 

1912.) 

1.  Death  (8  II'V—Dbath  of  Servant— Right 
OF  Pebsonal  Repbbsentativb  to  Sue. 

Where  an  employ^  died  during  the  penden- 
cy of  his  action  for  injuries  from  his  employer's 
negligence,  his  personal  representative  could  sue 
for  wrongful  death  from  such  injuries. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  i  15;  Dec.  Dig.  {  ll.»] 

2.  Mastsb  and  Sebvant  (|  243*)*Death  of 
Sebvant— Violation  of  masteb's  Rules. 

That  a  servant  was  violating  a  rule  of  bis 
employer,  forbidding  its  station  agents  to  ride 
on  freight  trains,  at  the  time  he  was  Injured, 
would  not  prevent  his  personal  representative 
from  recovering  for  his  death,  where  the  rule 
was  repeatedly  broken  by  other  station  agents, 
with  the  knowledge  of  the  defendant's  conduc* 
tors  and  trainmasters,  as  such  rule  will  be  oon« 
sidered  abrogated  and  waived. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  i|  6S2»  756-775;  Dee.  Dig. 
S  243.*i 

Appeal  from  Superior  Court,  Pitt  County; 
Foushee,  Judga 

Action  by  J.  R.  Whltehurst,  administra- 
tor, against  the  Atlantic  Coast  Line  Rail- 
road  Company.  From  a  Judgment  of  non- 
suit, plaintiff  appeals.     Reversed. 

Julius  Brown,  of  Greenville,  and  Ward, 
Grimes  &  Pierce,  of  Washington  D.  C,  for 
appellant  Harry  Skinner,  of  GreenvUlSb 
for  appelleOi 

CLARK,  ax  {1]  The  plaintlTs  intes- 
tate began  an  action  for  injuries  sustained 
by  the  negligence  of  the  defendant  He 
died  before  the  termination  of  that  action, 
and,  the  complaint  avers,  as  a  result  of 
said  Injuries.  It  was  competent  for  his  per- 
sonal representative  to  bring  this  action 
for  wrongful  death.  Bolick  T.  R.  B.,  138 
N.  C.  372,  50  S.  BL  689. 

[2]  There  was  evidence  tending  to  show 
that  the  Intestate  was  injured  by  the  neg- 
ligence of  the  defendant,  in  that  the  car 
was  dangerous  and  antiquated,  that  the 
train  was  running  at  an  unusually  high 
rate  of  speed,  and  that  the  track  was  not 
in  good  condition.  The  defendant  In  its 
answer  alleged  that  the  plaintiff's  intestate 
was  riding  on  a  freight  train  in  violation  of 
rules  of  the  defendant  There  was  evidence 
that  the  plaintiff's  intestate  was  assistant 
agent  at  Pactolus.  The  plaintiff  offered  evi- 
dence to  show  that  other  agents  were  re- 
peatedly seen  riding  on  the  train,  with  the 
knowledge  of  the  conductor  or  trainmaster, 
notwithstanding  the  allegation  in  the  an- 
swer that  it  was  contrary  to  the  rules  of 
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the  company  to  permit  any  one  to  ride  on 
such  trains.  This  eyidence  was  rejected  by 
the  court.  In  this  there  was  error.  In 
Biles  V.  Railroad,  139  N.  C.  532,  52  S.  B.  131, 
it  is  said:  "When  a  rule  has  been  violated 
so  frequently  and  so  openly  and  for  such 
a  length  of  time  that  the  employers  could, 
with  the  exercise  of  ordinary  care,  have 
observed  its  nonobservance,  the  rule  is  con- 
sidered as  waived  and  abrogated." 

The  nonsuit,  we  apprehend,  was  granted 
upon  the  ground  that  the  plaintiff's  intes- 
tate was  wrongfully  on  the  train;  but  the 
above  evidence,  if  admitted,  would  have 
tended  to  show  that  he  was  rightfully  on 
the  train,  either  as  an  employ^  or  by  per- 
mission of  the  conductor,  and  that  it  was 
the  custom  for  conductors  on  said  road  ti) 
allow  agents,  assistant  agents,  and  others 
to  ride  on  freight  trains.  Indeed,  this  evi- 
dence was  not  contradicted,  and,  even  if  it 
had  been  against  the  rules  of  the  company, 
there  was  no  evidence  of  the  fiict,  for  the 
rule  book  was  not  introduced  in  evidence. 

The  Judgment  of  nonsuit  must  be  re- 
versed. 

(159  K.  C.  e28) 

BRASWELIi  et  al.  v.  PAMLICO  INS.  ft 
BANKING  CO.  et  aL 

(Supreme  Court  of  North  Carolina.     Sept  25, 

1912.) 

L  Corporations  (i  320^)— Actions  Against 

Officers. 

An  action  by  a  creditor  or  stockholder  lies 
against  officers,  including  directors,  of  a  cor- 
poration, for  losses  resulting  from  their  fraud 
or  negligence,  without  first  applying  to  the  cor- 
poration to  bring  such  action. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  142&-1439;   Dec.  Dig.  {  820.«] 

2.  Corporations    (§   820*)  — FRAun   of  Of- 

FICERS>-EVIDSNCK~ST7FFI0IEN0t. 

Evidence  held  insufficient  to  show  that  of- 
ficers of  a  corporation  purchased  and  held  stock 
in  another  corporation  for  their  own  personal 
ends  and  to  the  prejudice  of  their  corporation. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1426-1439;  Dec.  Dig.  %  320.«] 

8.  Corporations  (f  310*)— Dirbotors  —  IjIA- 
BiuTT  TO  Corporation. 

Directors  of  a  corporation  are  not  liable 
for  loss  to  the  corporation  resulting  from  hon- 
est mistakes  made  in  the  exercise  of  their  au- 
thority, or  for  mistakes  of  subordinate  officers; 
they  being  merely  required  to  use  reasonable 
care  and  business  judgment. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  1862-1362;  Dec.  Dig.  f 
810.*] 

Appeal  from  Superior  Court,  Edgecombe 
County;    Carter,  Judge. 

Action  by  M.  C.  Braswell  and  others 
against  the  Pamlico  Insurance  &  Banking 
Company  and  others.  Judgment  of  nonsuit, 
and  plaintiffs  appeal.    Affirmed. 

Bum  &  Spmill  and  Jacob  Battle,  all  of 
Bocky  Mount,  for  appellantn.  Q.  M.  T. 
Fountain  &  Son  and  M.  C.  Staton,  all  of 
Tarboro,  for  appellees. 


BROWN,  J.  Complaint  In  this  case  em- 
bodies several  alleged  causes  of  action,  and 
asks  for  quite  a  variety  of  relief ,  and  might 
strictly  be  regarded  as  multifarious.  As 
the  plaintiffs,  however,  have  abandoned  all 
their  causes  of  action  but  one,  it  is  not  nec- 
essary that  we  should  consider  the  charac- 
ter of  the  complaint,  especially  as  ho  such 
point  is  made  by  the  defendant  We  mere- 
ly advert  to  it,  in  order  that  It  may  not  be 
regarded  as  a  precedent 

[1]  The  cause  of  action  ut>on  which  the 
plaintiffs  now  rely  is  founded  in  tort,  and 
is  based  upon  the  allegation  that  the  defend- 
ants Staton,  Zoeller,  and  Cobb,  officers  and 
directors  of  the  defendant  bank,  were  guilty 
of  fraud  and  negligence  in  the  conduct  of 
the  business  of  the  bank.  It  is  settled 
that  an  action  can  be  brought  by  a  creditor 
or  stockholder  against  the  officers,  includ- 
ing directors,  of  a  corporation,  for  losses 
resulting  from  their  fraud  or  negligence, 
without  having  first  applied  to  the  corpora- 
tion to  bring  such  action.  Soloman  v. 
Bates,  118  N.  C.  811,  24  S.  E.  478,  54  Am. 
St  Rep.  725;  White  v.  Kincaid,  149  N.  C. 
415,  63  S.  B.  109,  23  L.  R.  A  (N.  S.)  1177, 
128  Am.  St  Rep.  663. 

[2]  In  furtherance  of  this  allegation,  the 
plaintiffs  offer  to  submit  these  issues:  (1) 
Did  the  defendant  corporation,  under  the 
control  of  the  individual  defendants,  pur- 
chase, or  continue  to  hold,  the  175  shares 
of  Tarboro  Cotton  Factory  stock  for  their 
own  personal  ends  and  to  the  prejudice  of 
the  corporation?  (2)  If  so,  what  damage  has 
the  corporation  sustained?  We  are  of  opin- 
ion, upon  a  review  of  the  evidence,  that 
his  honor  properly  sustained  the  motion 
to  nonsuit  It  appears  that  the  defendants 
were  stockholders  in  the  Tarboro  Cotton 
Factory,  owning  150  shares  together,  and 
that  the  defendant  bank  owned  175  shares, 
which  had  been  hypothecated  by  one  Nash 
as  collateral  security  for  a  debt  of  $12,000, 
upon  which  he  had  made  default  In  pay- 
ment It  also  appears  that  the  bank  had 
acquired  this  stock  in  consideration  of  said 
debt,  and  that  at  the  stockholders'  meeting 
of  the  Cotton  Factory  this  stock  was  gener- 
ally voted  by  Mr.  Cobb  as  cashier  of  the 
bank,  who  voted  uniformly  with  the  Sta- 
tons,  and  they  could  not  control  the  policy 
of  tlie  Factory  without  voting  the  shares 
of  the  bank.  It  appears,  furthermore,  that 
the  Tarboro  Cotton  Factory  owed  the  bank 
135.000. 

It  is  contended  that  the  defendants  re- 
fused to  sell  these  shares  to  H.  C.  Bridgers, 
because  they  desired  to  retain  them  in  or- 
der to  protect  their  individual  interests 
in  the  Cotton  Factory,  and  that  In  so  doing 
they  were  guilty  of  a  fraud.  We  are  un- 
able to  see  anything  in  the  evidence  to  sup- 
port such  contention.  Bridgers  was  en- 
deavoring to  get  sole  control  of  the  Co^ 
ton  Factory.   He. testifies  that  he  approach- 


*For  oth«r 
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ed  Cobb  with  a  view  to  buying  the  bank's 
shares,  and  asked  him  to  name  a  figure  at 
which  they  would  sell  their  holdings,  and 
that  Cobb  replied  that  he  would  not  name 
a  figure,  unless  Brldgers  wbuld  agree  to 
take  the  holdings  of  all  the  Statons  In  ad- 
dition. Brldgers  does  not  say  that  he  made 
Cobb  any  offer,  but  only  asked  him  to  name 
a  figure.  He  states,  however,  that  he  was 
willing  to  pay  par  for  the  stods  at  that  time. 
There  is  no  evidence  that  Brldgers  ever 
made  a  definite  proposition  to  the  board  of 
directors  to  purchase  the  stock,  and  there 
is  nothing  to  warrant  the  assumption  that 
the  directors  were  actuated  by  any  sinister 
purpose. 

[3]  Inasmuch  as  the  Cotton  Factory  owed 
the  bank  $35,000,  the  directors  may  have 
thought  that  it  was  the  part  of  wisdom  to 
retain  control  of  the  management  of  the 
Factory,  and  not  to  put  it  absolutely  in  the 
hands  of  Brldgers.  We  see  nothing  in  this 
which  suggests  a  fraudulent  purpose  or  a 
negligent  disregard  of  the  interests  of  the 
bank.  Assuming  that  the  sequel  showed 
that  the  directors  made  a  mistake,  they  are 
not  infallible,  and  are  not  held  liable  for 
honest  mistakes  made  In  the  exercise  of 
their  authority.  2  Cook  on  Corporations, 
pp.  2071,  2072.  Directors  of  corporations 
are  not  guarantors  that  they  will  make  no 
mistakes  in  the  management  of  the  corpo- 
rate business.  They  do  not  insure  the  cor- 
poration against  loss  arising  either  from 
their  own  honest  mistakes,  or  from  the  mis- 
takes of  subordinate  oflacers.  They  are  re- 
quired to  exercise  reasonable  care  and  busi- 
ness judgment,  but  nothing  further  than 
this.  They  generally  serve  without  pay, 
and  usually  by  reason  of  their  interest  in 
the  company  have  a  direct  concern  tn  its 
welfare.  The  law  requires  them  to  do  no 
more  than  exercise  ordinary  diligence,  in- 
telligence, and  Judgment  in  the  manage- 
ment of  the  corporate  business.  Briggs  v. 
Spaulding,  141  U.  S.  132,  11  Sup.  Ct.  924, 
35  L.  Ed.  662;  3  Cook  on  Corporations,  S 
703;   Soloman  v.  Bates,  supra. 

The  Judgment  of  the  superior  court  is 
afllrmed. 


(U  Oa.  App.  468) 

MacINTYRE  ▼.  MASSET.     (No.  4,172.) 
(Court  of  Appeals  of  (Georgia.    Sept.  17,  1912.) 

(SyUahus  hy  the  Court.) 

1.  Pabtnebship  ({§  236,  239,  241*)— Dissolu- 
tion—Liabilitt  OF  Retibino  Fabtneb. 
After  dissolution  of  a  partnership  by  the 
retirement  of  one  of  the  partners,  the  continu- 
ing partner  has  no  power  to  bind  the  retiring 
partner  by  a  new  agreement,  or,  as  to  him,  re- 
new or  continue  a  liability  or  the  firm.  In  such 
ease  the  retiring  partner  becomes  a  surety  to 
his  copartner  as  to  the  debts  of  the  partner- 
ship before  dissolution. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  §§  479%,  480.  484-488,  495-490; 
Dec.  Dig.  §§  236,  ^,  24i*] 


2.  Pabtnebship  (8  239*)--Dissolution  —  lii- 
ABiLiTY  OF  Retibino  Pabtneb— Releasb. 
A  creditor  of  a  partnership,  with  notice  of 
its  dissolution,  and  with  notice  of  an  agree- 
ment by  tlie  continuing  partner  to  assume  the 
debts  of  the  partnership,  is  bound  thereafter 
to  accord  to  the  retiring  partner  all  the  rights 
of  a  surety.  If,  without  the  knowledge  or  con- 
sent of  the  retiring  partner,  the  creditor  of  the 
partnership,  upon  a  sufficient  consideration,  ex- 
tends the  time  of  payment  of  the  firm  indebted- 
ness, the  retiring  partner  is  released  from  the 
indebtedness,  and  the  creditor  must  thereafter 
look  only  to  the  firm  assets  and  to  the  individ- 
ual assets  of  the  continuing  partner.  The  re- 
ceipt from  the  continuing  partner  by  the  holder 
of  the  partnership  note  of  any  part  of  the  prin- 
cipal 01  the  note,  or  of  any  part  of  the  interest 
in  advance  of  the  time  when  due,  without  the 
knowledge  or  consent  of  the  retiring  partner,  as 
a  consideration  for  an  extension  of  the  time  of 
payment  of  the  note  would  amount  in  law  to  a 
release  of  the  latter*s  liability  on  the  note. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §S  495-499;   Dec.  IMg.  8  239.*] 

Error  from  City  Court  of  Thomasville ;  W. 
H.  Hammond,  Judge. 

Action  by  Mrs.  S.  A.  Massey  against  W.  I. 
Maclntyre  and  another.  Judgment  for  plain- 
tiff, and  defendant  Maclntyre  brings  error. 
Reversed. 

Massey  brought  suit  against  Montgom- 
ery &  Maclntyre,  a  firm  composed  of  J.  S. 
Montgomery,  Jr.,  and  W.  I.  Maclntyre,  on 
a  promissory  note  made  in  the  firm  name. 
Neither  the  copartnership  nor  Montgomery 
made  any  defense.  Maclntyre  filed  a  plea, 
in  which  he  admitted  the  existence  of  the 
partnership  prior  to  and  up  to  January 
15,  1910,  but  alleged  that  since  that  date 
there  had  been  no  such  partnership,  and 
that  J.  S.  Montgomery,  Jr.,  since  that  date 
had  no  authority  to  represent  or  bind  him 
with  reference  to  the  said  promissory  note, 
and  he  denied  that  he  was  Indebted  to  the 
plaintiff  In  any  sum  whatever.  He  alleged 
that  he  had  never  seen  the  note  sued  upon, 
but  was  informed  that  some  such  note  was 
executed  by  J.  S.  Montgomery,  Jr.,  in  the 
manner  described  in  the  petition.  He  admit- 
ted the  allegation  as  to  notice  with  regard 
to  the  collection  of  attorney's  fees.  For  fur- 
ther plea  and  answer  he  alleged  that  on 
January  15,  1910,  the  firm  of  Montgomery  & 
Maclntyre  was  dissolved  and  the  business 
sold  to  the  Montgomery  Drug  Company,  a 
corporation,  which  received  the  assets  and 
assumed  the  liabilities  of  the  copartnership; 
that  the  plaintiff  knew  of  the  sale  and  of  the 
dissolution  of  the  copartnership;  that  after 
the  dissolution  the  plaintiff  continued  the 
said  note  unto  J.  S.  Montgomery,  Jr.,  or 
unto  the  Montgomery  Drug  Company,  J.  S. 
Montgomery,  Jr.,  being  president  and  man- 
aging oflScer,  and  the  plaintiff  collected  pay- 
ments on  the  note  from  J.  S.  Montgomery, 
Jr.,  or  the  Montgomery  Drug  Company,  with- 
out the  knowledge  or  consent  of  Maclntyre: 
that  plaintiff  renewed  the  note  and  extended 
the  time  of  payment  thereof,  unto  the  said 
Montgomery  or  the  Montgomery  Drug  Coni- 
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pany,  without  the  knowledge  or  consent  of 
Maclntyre,  thereby  relieving  Maclntyre  from 
any  liability  on  the  note;  and  that  neither 
Maclntyre  nor  any  one  for  him  has  ever 
made  any  payment  on  the  note  or  acknowl- 
edged any  liability  thereon.  This  plea  was 
amended  by  alleging  that  "the  Montgomery 
Drug  Company  undertook  to  perform  its 
contract  in  the  premises,  and,  through  its 
president  and  manager,  did  pay  interest  in 
advance  on  said  note,  did  place  credits  on 
the  back  of  said  note  in  writing,  all  of  which 
was  accepted  by  the  plaintiflf."  A  general 
demurrer  to  the  plea  as  amended  was  sus- 
tained, and  Judgment  was  entered  against 
the  defendants  for  the  amount  sued  for,  and 
Maclntyre  excepted. 

W.  C.  Snodgrass,  of  Thomasville,  for  plain- 
tiff in  error.  Fondren  Mitchell,  of  Thomas- 
ville. for  defendant  In  error. 

HILL^  O.  J.  (after  stating  the  facta  as 
above).  [1]  The  only  question  raised  by  the 
record  is  as  to  whether  or  not  the  plea  as 
amended  set  out  a  good  defense.  Section 
3188  of  the  Civil  Code  of  1910  provides  that, 
"after  dissolution,  a  partner  has  no  power 
to  bind  the  firm  by  a  new  contract,  or  to 
revive  one  already  for  any  cause  extinct,  nor 
to  renew  or  continue  an  existing  liability,  nor 
change  its  dignity  or  its  nature."  In  the 
case  of  Preston  v.  Garrard,  120  Oa.  689,  48 
S.  E.  118,  102  Am.  St  Rep.  124,  1  Ann.  Cas. 
724,  it  is  held :  "Where  a  partnership  is  dis- 
solved by  the  retirement  of  one  of  the  part- 
ners, and  the  continuing  partner  agrees  to 
assume  the  debts  of  the  firm,  the  retiring 
partner  becomes  a  surety  for  his  copartner." 

[2]  "A  creditor  of  the  partnership,  who  has 
notice  of  the  dissolution  and  of  the  agree- 
ment by  the  continuing  partner  to  assume 
the  debts,  is  bound  thereafter  to  accord  to 
the  retiring  partner  all  the  rights  of  a  sure- 
ty. Hence  if,  without  his  knowledge  or  con- 
sent, the  creditor,  upon  a  sufficient  consid- 
eration, extends  the  time  of  payment  of  the 
firm  indebtedness,  the  retiring  partner  is  re- 
leased from  the  indebtedness,  and  the  credi- 
tor must  thereafter  look  only  to  the  firm  as- 
sets and  to  the  individual  assets  of  the  con- 
tinuing partner."  Do  the  allegations  of  the 
plea  as  amended  in  the  present  case  fall 
within  the  rule  of  law  thus  announced  by  the 
Supreme  Court?  There  was  no  special  demur- 
rer filed  to  the  allegations  of  the  original 
plea,  or  the  plea  as  amended,  and  in  the  ab- 
sence of  such  special  demurrer  the  general 
allegations  contained  in  the  plea  and  the 
amendments  filed  thereto  must  be  accepted  as 
sufficient.  These  allegations  in  substance  are 
that,  after  the  dissolution  of  the  copartner- 
ship and  the  sale  of  its  assets,  the  plaintiff, 
who  was  the  payee  and  holder  of  the  note 
sued  xxpoTLf  had  continued  the  notei  unto  J. 
8.  Montgomery,  Jr.,  or  the  Montgomery  Drug 
Company,  and  had  collected  from  Montgom- 


ery payments  of  Interest  on  the  note  in  ad- 
vance, and  renewed  and  extended  the  time  of 
payment  of  the  note  in  consideration  of  the 
said  payments,  and  that  this  was  all  done 
without  the  knowledge,  authority,  acquies- 
cence, or  consent  of  the  defendant  Maclntyre. 
It  seems  to  us  that  these  allegations  are  suf- 
ficient to  bring  the  case  within  the  principle 
of  the  decision  above  cited,  as  well  as  with- 
in the  spirit  of  the  Code  section  cited.  The 
receipt  of  interest  in  advance,  and  the  ex- 
tension of  the  time  of  payment  of  the  note, 
in  consideration  of  such  advance,  would,  if 
this  was  done  without  the  knowledge  of  the 
retiring  partner,  relieve  him  from  further 
liability  on  the  note,  and  would  relegate  the 
payee,  for  further  payment,  to  the  partner- 
ship assets  and  the  partner  to  whom  the  ex- 
tension had  been  granted. 

It  is  insisted  by  counsel  representing  the 
defendant  in  error  that  credits  on  the  note, 
a  copy  of  which  is  attached  to  the  petition, 
show  that  only  the  Interest  due  on  the  notes 
had  been  paid  on  the  due  dates.  The  dates 
when  the  credits  were  apparently  entered 
upon  the  note  would  not  be  conclusive  on 
that  subject,  and  the  defendant  Maclntyre 
would  be  entitled  to  show  that,  notwithstand- 
ing these  dates,  the  interest  was  neverthe- 
less advanced.  And,  besides,  he  alleged  that 
the  time  for  payment  of  the  principal  of  the 
note  had  been  extended  by  the  plaintiffs  to 
the  continuing  partner,  or  to  the  successor  of 
the  partnership,  without  his  knowledge  or 
authority.  If,  on  the  trial,  it  appeared  that 
the  only  payments  that  had  been  made  on 
the  note  were  simply  the  interest,  and  that 
this  interest  had  only  been  paid  when  due, 
and  that  there  was  no  agreement  for  any 
extension  of  time  on  account  of  the  payment 
of  interest,  the  defense  on  this  ground  would 
fail.  But  these  were  questions  of  fact,  which 
were  sufficiently  put  in  issue  by  the  plea,  and 
should  have  been  submitted  to  the  Jury,  and 
we  therefore  think  tiiat  the  trial  Judge  erred 
in  striking  the  plea  as  amended. 

Judgment  reversed. 

(U  Oa.  App.  850) 
WEBB  V.  STATE.     (No.  3,785.) 
(Court  of  Appeals  of  Georgia.     May  7,  1912. 
Rehearing  Denied  Sept  20,  1912.) 

(8yUahu9  ly  the  Court,) 

Appeal   and    Ebbob    (|    1002*)  —  Review — 
Questions  of  Fact. 

There  is  evidence  as  to  the  identity  of  the 
accused  which  authorizes  the  conclusion  reach- 
ed by  the  jury,  and  this  court  is  without  juris- 
diction to  disturb  their  finding  upon  disputed 
issues  of  fact  None  of  the  special  assignments 
of  error  are  of  sufficient  merit  to  warrant  a 
reversal  of  the  judgment  refusing  a  new  trial 
It  is  not  made  to  appear  that  any  one  of  the 
matters  of  which  complaint  is  made  could  have 
prejudiced  the  accused,  or  have  contributed  to 
the  verdict  against  him.  It  Is  plain  that  the 
case  depended  entirely  upon  the  identification 
of  an  assailant  who  was  unknown  to  the  prose- 
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cuting  witness.  The  requests  to  charge,  so  far 
as  appropriate,  were  sufficiently  covered  in  the 
general  charge,  and,  thoagh  the  competency  of 
some  of  the  evidence  admitted  was  prima  facie 
doubtful,  a  review  of  the  evidence  as  a  whole 
shows  that  the  statements  to  which  objection 
were  made  can  properly  be  considered  as  part 
of  the  res  gestse  of  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3935-3937;  Dec.  Dig.  i 
1002.*] 

Error  from  Superior  Ck)urt,  Milton  Coun- 
ty;  N.  A.  Morris,  Judge. 

L.  K.  Webb  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  T.  Howze,  of  Alpharetta,  and  Gober  & 
Griffin,  of  Marietta,  for  plaintiff  in  error. 
J.  P.  Brooke,  Sol.  Gen.,  and  G.  R  Walker, 
both  of  Alpharetta,  Howell  Brooke,  of  Can- 
ton, and  P.  D.  Mcdesky  and  J.  Z.  Foster, 
both  of  Marietta,  for  the  State. 

RUSSELLs  J.     Judgment  affirmed. 

POTTLE^  J.,  not  presiding. 

]U  Oa.  App.  477) 

SOUTHERN  RY.  CO.  y.  PAYNE.    (No.  8,172.) 

(Court  of  Appeals  of  Georgia.    Sept.  24,  1912.) 

(8yUalu9  ly  the  Court.) 

Militia  Districts— Notabies. 

The  Supreme  Court  having  held,  in  re- 
sponse to  questioDB  certified  to  it  by  this  court 
(Southern  Ry.  Co.  v.  Payne,  138  Ga.  18,  74  S. 
E.  697),  that  section  381  of  the  Civil  Code  of 
1910  is  not  unconstitutional,  for  the  reason  that 
it  is  repugnant  to  article  6,  f  8,  par.  1,  of  the 
Constitution,  and  having  further  held  that  the 
commissioned  notary  public  of  a  militia  district 
which  has  been  abolished  may  continue  to  dis- 
charge the  functions  of  his  office  until  the  term 
for  whidi  he  was  appointed  has  expired,  the 
affidavit  of  illegality  in  the  present  case  was 
properly  dismissed. 

Error  from  Superior  Court,  Floyd  County; 
J.  W.  Maddoz,  Judge. 

Action  by  W.  O.  Payne  against  tbe  South- 
ern Railway  Cllompany.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

For  answers  to  questions  certified  to  the 
Supreme  Court,  see  74  S.  E.  697. 

€^.  A.  H.  Harris  &  Son,  of  Rome,  for 
plaintiff  in  error.  C.  I.  (liarey  and  Ennis  & 
Sbaw,  all  of  Rome,  for  defendant  In  error. 

RUSSELL,  J.    Judgment  affirmed* 

POTTLE,  J.,  not  presiding. 

(U  Qa.  App.  4S7) 

A.  F.  GOSSETT  &  SON  t.  BISHOP. 

(No.  3,728.)  . 

(Court  of  Appeals  of  Georgia.     Sept  24, 

1912.) 

.  (ByXlabu9  hy  the  Court.) 

Agbxoultubs    (S  7*)— Febtilizbrs— Failxjbb 
TO  Reqigtsb— Action  fob  Price. 

The  evidence  being  undisputed  that  the 
plaintiff  had   not   complied  with   the   require- 


ments of  section  1774  of  the  Civil  Code  of 
1910,  relating  to  the  registration  of  commer- 
cial fertilizers,  before  making  the  sale  to  the 
defendant,  the  verdict  for  the  defendant  was 
demanded,  and  the  errors  in  the  instruction 
to  the  jury,  of  which  complaint  is  made  in  the 
amended  motion  for  new  trial,  are  immaterial. 
Penal  Code  1910.  §  643:  Zlpperer  ▼.  Doyle. 
124  Ga.  896,  53  S.  E.  505. 

[Ed.  Note. — For  other  cases,  see  Agriculture. 
Cent.  Dig.  §§  13.  14;    Dec  Dig.  i  7.*] 

Error  from  City  Court  of  Zebulon;  B.  F. 
Dupree,  Judge. 

Action  by  A.  F.  Gossett  &  Son  against 
H.  G.  Bishop.  Judgment  for  defendant,  and 
plalntifife  bring  error.    Affirmed. 

E.  M.  Owen,  of  Zebulon,  and  Wm.  H.  Beck, 
of  GrifBn,  for  plaintiffs  in  error.  J.  Y.  All^ 
of  Thomaston,  for  defendant  in  error. 

RUSSELL^  J.    Judgment  affirmed. 


(11  Oa.  App.  482) 

R.  L.  MOSS  &  CO.  ▼.  POSTAL  TELEGRAPH 
CABLE  CO.     (No.  3.591.) 

(Court  of  Appeals  of  Georgia.     Sept.  24, 

1912.) 

(ByUabuM  hy  the  Court,) 

Appeal  Ann  Ebbob  (§  1196*)— Law  of  Case. 
In  view  of  the  decision  of  this  court  when 
the  case  was  first  before  it  (Postal  Telegraph 
rnble  Co.  y.  Moss.  5  Ga.  App.  603,  63  S.  E. 
690),  the  trial  judge  did  not  err  in  directing 
a  verdict  for  the  defendant.  The  amendment 
offered  on  the  second  trial  did  not  materially 
affect  sny  feature  of  the  case,  and  this  case 
is  fully  within  the  principle  of  res  judicata. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4661-4666;  Dec  Dig.  i 
1195.*] 

Error  from  City  Court  of  Athens;  H.  S. 
West,  Judge. 

Action  by  R.  L.  Moss  &  Co.  against  the 
Postal  Telegraph  Cable  <:k>mpany.  Judgmeat 
for  defendant,  and  plaintiffs  bring  error. 
Affirmed. 

T.  S.  M^,  of  Athens,  for  plaintiffs  in  er- 
ror. Anderson,  Felder,  Rountree  &  Wilson, 
of  Atlanta,  and  Jno.  J.  Strickland,  of  Athens, 
for  defendant  in  error. 

RUSSEILL^  J.    Judgment  affirmed. 

POTTLE,  J.,  not  presiding. 


(U  Ga.  App.  487) 

ARNALL-CJOUCH-POWERS     CO.     T.     NA- 
TIONAL DISCOUNT  CO.     (No.  8,724.) 

(Court  of  Appeals  of  (}korgia.     Sept.  24^ 

1912.) 

(SyUaJm^  ly  th€  CourL) 

Sales   ((  129*)— Enhbb  CoirniAOiv-RESCis- 
siON  IN  Past. 

It  appearing  that  the  contract  which  wss 
the  basis  of  this  suit  was  an  entire  contract, 
it  deyolved  upon  the  defendant  to  either  ac- 
cept the  contract  as  a  whole  or  rescind  it  as 
a  whole.  He  could  not  affirm  the  contract  by 
accepting  a  part  of  the  goods  purchased,  and 
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rescind  it  in  part  by  rejecting  another  por- 
tion. For  this  reason,  the  verdict  in  favor  of 
the   plaintiff  was   demanded  by   the   evidence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  i  295;    Dec.  Dig.  {  129.*] 

Error  from  City  Conrt  of  Newnan;  W.  A. 
Post,  Judge. 

Action  by  the  National  Discount  Com- 
pany against  the  Arnall-Couch-Powers  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

T.  G.  Farmer,  Jr.,  and  W.  C.  Wrlglit,  both 
of  Newnan,  for  plaintiff  in  error.  Hall  & 
Jones,  of  Newnan,  for  defendant  in  error. 

RUSSELL^  J.    Judgment  affirmed. 


(U  Ga.  App.  478) 

SPENCB  DRUG  CO.  ▼.  AMERICAN  SODA 
FOUNTAIN  CO.     (No.  3,711.) 

(Court  of  Appeals  of  Georgia.    July  23,  1912. 
Rehearing  Denied  Sept.  20,  1912.) 

(ByUahut  5y  the  Court.) 

1.  No  Matbbial  Ebkob— VEBniOT  Dbuandkd. 

No  material  error  of  law  appears,  and 
the  evidence  demanded  the  verdict  directed  for 
the  plaintiff. 

(Additional  SyUohu9  }>y  Editorial  Staff,) 

2.  Sales  (f  23*)— Rbquisitbs  of  Contract^ 
Offeb  and  Accxftance. 

Where,  upon  receipt  of  a  written  order 
for  a  soda  fountain,  with  an  agreement  by  the 
purchaser  to  pay  all  settjng--up\  expenses 
stricken  out,  the  seller  wrote  a  letter  accept- 
ing the  order  as  per  copy  inclosed,  though  the 
copy  did  not  have  the  agreement  referred  to 
stricken  out,  there  was  a  completed  contract; 
the  seller  having  made  no  claim  on  the  pur- 
chaser for  setting-up  expenses. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §J  44-48;   Dec.  Dig.  %  23.*] 

8.   EVIDENCB    (I  441*)--PaBOL  EVIDEITCK  AF- 
FECTING WBini7G&---SALEB. 

In  an  action  for  the  price  of  a  soda  foon- 
tain  sold  upon  written  order,  there  was  no  er- 
ror in  refusing  evidence  of  a  parol  agreement 
made  by  the  seller's  agent  to  take  an  old  foun- 
tain as  part  payment. 

[lid.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  2030-2047;   Dec  Dig.  i  441.*] 

4.  Sales  (i  359*)  ~  Remedies  of  Pabties  — 
Evidence— Failube  of  Considebation. 
In  an  action  for  the  price  of  goods  sold,  a 
plea  of  failure  of  consideration  must  be  sus- 
tained by  evidence  not  only  of  such  failure, 
but  of  its  extent. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  106^-1060;    Dec.  Dig.  |  359.*] 

6.  Evidence  (S  441*)— Pabol  Evidencb  Af- 
fecting Wbitings--Sales. 

In  an  action  for  the  price  of  a  soda  foun- 
tain sold  upon  written  order,  there  was  no  er- 
ror hi  excluding  testimony  that  plaintiff  had 
agreed  to  furnish  an  "iceless**  soda  fountain, 
and  that  the  one  furnished  was  not  of  that 
character;  the  written  order  having  no  such 
specification. 

[IDd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  M  2030-2047;   Dec.  Dig.  {  441.*] 

Error  from  City  Court  of  Camilla;   H.  C 
Dasher,  Judge. 


Action  by  the  American  Soda  Foontaln 
Company  against  the  Spence  Drug  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

The  American  Soda  Fountain  Company 
brought  trover  against  the  Spence  Drug 
Company,  of  Camilla,  6a.,  to  recover  a 
certain  "Innovation  soda  water  apparatus," 
and  on  the  trial  elected  to  take  a  verdict  for 
the  proved  value  of  the  apparatus,  and  a 
verdict  was  accordingly  directed  in  Its  fa- 
vor. The  defendant's  motion  for  a  new  trial 
was  overruled.  Besides  the  general  grounds, 
the  motion  contains  specific  assignments  of 
error  as  to  the  direction  of  the  verdict  and 
as  to  the  admission  and  rejection  of  testi- 
mony. The  defense  originally  relied  upon 
was  that  the  plaintiff  had  failed  to  carry  out 
its  contract.  In  that  it  had  agreed  to  sell  or 
take,  as  part  of  the  purchase  price  for  the 
new  soda  fountain  apparatus,  an  old  soda 
fountain  of  the  defendant  The  case  went 
to  trial  on  this  defense  alone,  but  by  an 
amendment  allowed  at  the  trial  the  further 
defense  of  partial  failure  of  consideration 
was  set  up. 

The  evidence  for  the  plaintiff  made  in  sub- 
stance the  following  case:  The  Drug  Com- 
pany signed  a  written  order,  directed  to  the 
American  Soda  Fountain  Company,  for  the 
purchase  of  one  "special  Innovation  soda 
water  apparatus"  as  therein  described,  spec- 
ifying the  price  and  terms.  Across  the  face 
of  the  order  was  the  following  printed  stip- 
ulation: 'Trice  f.  o.  b.  Boston.  Freight  to 
be  paid  by  customer.  This  order  is  taken 
subject  to  the  approval  of  the  American 
Soda  Fountain  Company,  Boston,  Mass.,  and 
cannot  5e  countermanded  by  the  «Mpper[?]. 
There  are  no  conditions  or  agreetnents  tcith 
your  salesman,  except  those  herein  stated, 
and  no  claim  will  be  made  by  me  for  any- 
thing not  specified  herein.  Plumbing  cannot 
be  either  ordered  or  paid  for  by  the  Ameri- 
can Soda  Fountain  Company."  On  Decem- 
ber 23,  1909,  the  American  Soda  Fountain 
Company,  referring  to  a  letter  of  its  agent 
inclosing  this  order,  addressed  the  following 
letter  to  the  Spence  Drug  Company:  "Your 
contract  for  Innovation  apparatus,  as  per 
copy  inclosed,  has  been  submitted  by  oar 
salesman,  Mr.  George  T.  Smith,  and  the  same 
is  hereby  accepted  upon  the  terms  and  con- 
ditions specified."  The  copy  referred  to  in 
the  letter  contained  the  following:  *^I  agree 
to  pay  *  *  ^  all  setting-up  expenses  and 
to  insure  said  apparatus."  But  in  the  origi- 
nal contract,  sued  on  and  introduced  ip  evi- 
dence, the  words  "all  setting-up  expenses" 
were  stricken  out.  On  February  10,  1910, 
the  Soda  Fountain  Company  wrote  to  the 
Drug  Company  as  follows :  "As  per  previous 
shipping  notice,  we  are  pleased  to  advise  you 
that  shipment  of  your  Innovation  outfit  went 
forward  on  the  4th  inst    Bill  of  lading  cover- 
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ing  shipment  Is  being  forwarded  to  you  un- 
der separate  cover."  The  soda  fountain  ar- 
rived at  Camilla,  Ga.,  on  or  about  February 
10th,  and  the  Drug  Company  notified  the 
agents  of  the  Soda  Fountain  Company  of 
its  reception.  These  agents  Immediately  no- 
tified the  Drug  Company  that  they  would 
send  a  mechanic  to  Csamilla  to  install  the 
fountain  by  the  last  of  the  week;  and  the 
mechanic  did  subsequently  go  to  Camilla, 
and  installed  the  fountain  in  the  place  point- 
ed out  by  the  Drug  Company. 

Previous  to  the  arrival  of  the  soda  foun- 
tain at  Camilla  the  Drug  Company  wrote 
the  Soda  Fountain  Company  that  it  wanted 
to  cancel  the  contract,  and  stated  in  this  let- 
ter that  It  would  refuse  to  allow  the  soda 
fountain  to  be  installed,  unless  the  Soda 
Fountain  Company  would  pay  the  freight 
bill  of  $85.14,  and  deduct  this  amount  from 
the  "last  series  of  notes"  given  to  cover  the 
deferred  payments  on  the  soda  fountain, 
and  added  that  settlement  of  the  balance 
would  be  made  according  to  contract  The 
Soda  Fountain  Company  refused  to  per- 
mit the  cancellation  of  the  contract  and 
insisted  upon  its  performance  according  to 
its  terms,  one  of  which  was  that  the  or- 
der could  not  be  countermanded.  The  sales- 
man of  the  Soda  Fountain  Company,  when 
notified  of  the  refusal  of  the  Drug  Com- 
pany to  accept  the  fountain  unless  the 
freight  was  paid,  agreed  with  the  Drug  Com- 
pany that  he  would  himself  pay  the  freight 
bill.  Then  the  Drug  Company  refused  to 
accept  the  fountain  unless  the  Soda  Fountain 
Company  would  guarantee  the  sale  of  the 
old  fountain.  This  refusal  was  made  in  a 
telegram  sent  to  George  T.  Smith,  the  sales- 
man of  the  Soda  Fountain  Company,  who 
replied  by  telegram  as  follows:  **This  guar- 
anty sale  is  a  personal  matter.  No  mention 
made  in  your  contract  to  company."  After 
receiving  this  reply,  the  Drug  Company  paid 
the  freight  -and  demurrage  on  the  fountain 
and  permitted  its  installation  in  its  store  by 
the  agent  of  the  Soda  Fountain  Company, 
who  had  been  sent  for  that  purpose  by  the 
seller.  After  the  installation  of  the  soda 
fountain.  Smith,  the  salesman,  endeavored 
to  have  the  Drug  Company  comply  with  the 
stipulation  of  the  contract  as  to  payment  of 
purchase  price,  to  wit,  15  per  cent  of  the 
purchase  price  cash,  and  notes  for  the  bal- 
ance. The  Drug  Company  refused  to  pay 
according  to  the  terms  of  the  contract,  and 
thereupon  Smith,  in  behalf  of  the  Soda  Foun- 
tain Company,  demanded  a  return  of  the 
fountain ;  there  being  in  the  contract  a  res- 
ervation of  title  in  the  seller  until  payment 
of  the  purchase  money.  This  demand  was 
refused,  and  the  Soda  Fountain  Company  In- 
stituted the  trover  proceedings.  The  Drug 
Company  refused  to  return  the  fountain.  The 
evidence  relating  to  the  plea  of  partial  fail- 
ure of  consideration  will  be  referred  to  In 
the  opinion,  so  far  as  material. 


Pope  &  Bennet,  of  Albany,  and  E.  M.  Da- 
vis, of  Camilla,  for  plaintiff  in  error.  E.  E. 
Cox,  of  Camilla,  for  defendant  in  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  [2]  1.  The  Spence  Drug  Company 
in  the  first  place,  insisted  that  there  was  no 
completed  contract,  that  the  original  order 
was  a  mere  offer  to  contract  and  that  this 
offer  had  not  been  accepted  as  made,  in  that 
the  American  Soda  Fountain  Company  had 
not  accepted  it  with  the  words  "all  set- 
ting-up expenses"  stricken  out,  and,  there- 
fore, that,  the  Spence  Drug  Company  had 
the  right  to  countermand  the  order  before 
delivery  of  the  soda  fountain  apparatus. 
Under  the  evidence  we  think  the  contract 
was  completed.  The  copy  of  the  order,  at- 
tached to  the  letter,  was  simply  a  mem- 
orandum of  the  contract  No  reference  was 
made  to  any  change,  but  the  order  as  re- 
ceived was  expressly  accepted.  The  original 
contract  with  the  words  "all  setting-up  ex- 
penses" stricken  out,  was  the  one  sued  upon 
and  introduced  in  evidence.  Besides,  no 
claim  was  made  upon  the  Spence  Drug  Com- 
pany for  any  of  the  exi)enses  connected  with 
the  Installation  of  the  fountain.  The  agent 
of  the  American  Soda  Fountain  Company 
testified  that  these  words  were  stricken  out 
of  the  contract '  for  the  purpose  of  mak- 
ing it  clear  that  the  Spence  Drug  Company 
would  not  be  called  upon  to  pay  the  expenses 
of  setting  up  the  fountain.  Performance  by 
the  plaintiff  and  the  payment  by  it  of  the 
setting-up  expenses  prove  clearly  that  the  of- 
fer to  buy  was  accepted  as  made.  It  follows, 
therefore,  that  the  countermand  was  in  di- 
rect conflict  with  the  express  stipulations  of 
the  contract  and  could  not  avail.  Even 
after  the  attempted  countermand,  the  soda 
fountain  was  shipped  to  Camilla  to  the 
Spence  Drug  Company  and  was  accepted  by 
it  The  shipping  and  installation  of  the 
fountain  by  the  American  Soda  Fountain 
Company  amounted  to  an  acceptance  of  the 
order,  and  Its  acceptance  of  the  fountain 
completed  the  contract  and  made  the  Drug 
Company  liable  for  the  price  of  the  foun- 
tain as  stipulated  therein.  Harris  v.  Amos- 
keag  Lumber  Co.,  97  Ga.  465,  25  S.  E.  519 ; 
Sheffield  v.  Whitfield,  6  Qa.  App.  765,  65  S. 
E.  807. 

[3]  2.  There  was  no  error  in  refusing  to 
allow  the  defendant  to  show  by  parol  an 
agreement  to  take  the  old  fountain  as  part 
payment  It  is  not  contended  that  this 
proposition  was  made  by  the  Soda  Fountain 
Company,  but  it  is  claimed  to  have  been 
made  by  Its  salesman.  Not  only  was  this 
an  effort  to  vary  the  terms  of  the  written 
contract  which  expressly  stipulated  that  the 
purchase  price  was  so  much  cash  and  the 
balance  In  deferred  payments,  to  be  evidenc- 
ed by  notes,  but  it  was  also  an  effort  to 
prove  an  agreement  made  with  the  agent  of 
the    Soda   Fountain   Company   at   variance 
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with  the  terms  of  that  contract,  wherein  It 
was  expressly  stipulated  that  no  agreement 
made  by  the  agent,  except  as  stated  in  the 
written  contract,  should  he  binding  upon  the 
Soda  Fountain  Company.  Thus  the  contract 
put  the  Drug  Company  upon  notice  that  the 
salesman  did  not  have  the  right  to  bind  the 
Soda  Fountain  Company  by  any  promise  in 
reference  to  the  old  fountain.  But  to  show 
how  groundless  this  defense  is,  the  evidence 
does  show  that  the  salesman  who  made  this 
promise  had  in  fact  complied  with  it,  and 
had  sold  the  old  fountain  for  the  Drug  Com- 
pany according  to  his  agreement. 

[4]  8.  The  defense  of  partial  failure  of 
consideration  was  not  proved,  except  to  the 
extent  of  $25,  which  was  allowed  as  a  set- 
off in  favor  of  the  defendant.  The  witness- 
es introduced  by  the  defendant  for  the  pur- 
pose of  supporting  the  plea  of  partial  failure 
of  consideration  did  state  in  general  terms 
that  there  were  certain  defects  in  the  in- 
stallation of  the  fountain;  but  their  testi- 
mony was  not  definite  as  to  these  defects, 
and  they  did  not  give  any  basis  for  a  reduc- 
tion of  the  purchase  price  on  account  of 
these  defects.  A  plea  of  failure  of  consid- 
eration must  be  sustained  by  evidence  show- 
ing, not  only  the  failure  of  consideration, 
but  the  extent  of  the  failure  of  considera- 
tion. The  jury  must  have  data  presented  by 
the  evidence  upon  which  to  base  a  verdict 
sustaining  a  plea  of  this  character.  Grier  v. 
Enterprise  Stone  Co.,  126  Ga.  17,  64  S.  B. 
806. 

[f]  4.  There  was  no  error  in  excluding 
testimony  to  the  effect  that  plaintiff  had 
agreed  to  furnish  an  "iceless"  soda  foun- 
tain, and  that  the  one  furnished  was  not  of 
this  character.  The  fountain  to  be  furnish- 
ed was  specifically  described  in  the  written 
contract,  and  It  does  not  appear  that  it  was 
to  be  "iceless."  The  effect  of  this  testimony 
would  be  to  vary  the  terms  of  the  contract. 

[1]  We  have  carefully  examined  the  nu- 
merous assignments  of  error  contained  in  the 
amended  motion  for  a  new  trial,  and  we  fail 
to  find  any  material  error.  The  evidence 
demanded  the  verdict  for  the  plaintifT  as  di- 
rected. 

Judgment  affirmed. 


(U  Qa.  App.  494) 

JOHN  v.  THROWER.     (No.  3,871.) 
(Court  of  Appeals  of  Georgia.    Sept.  24, 1912.) 

(Syllabus  hy  the  Court,) 
1.  Bbokebs   (§  40*) —Compensation  — CoN- 

TBACT  OF  EliPLOYMENT. 

Under  the  evidence  in  this  case,  the  brok- 
er, who  sued  to  recover  commission  from  the 
owner  of  the  real  estate,  was  apparently  agent 
for  the  proposed  purchaser,  and  not  for  the 
seller.  The  proposed  purchaser  of  the  real  es- 
tate was  not  found  by  the  broker  in  response 
to  any  request  or  desire  of  the  owner  of  the 
real  estate;  but  the  broker,  at  the  request  of 
the  proposed  purchaser,  submitted  to  the  own- 


er an  offer,  which  the  owner  declined  to  accept 
If;  therefore,  the  broker  was  entitled  to  com- 
mission, it  was  from  the  proposed  purchaser, 
and  not  from  the  seller. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §§  38^0;   Dec.  Dig.  §  40.*] 

2.  Bbokebs  (§  65*)— Compbnsatign— Aoenct 

FOE  Both  Pabtibs. 

Construing  the  evidence  most  favorably 
to  the  plaintiff,  he  assumed  to  be  agent  for 
both  parties,  and  did  not  disclose  to  the  de- 
fendant the  fact  that  he  represented  the  pro- 
posed purchaser.  The  existence  of  the  undis- 
closed duality  of  agency  is  always  a  good  de- 
fense against  the  payment  of  commissions. 
Gann  v.  Zettler,  3  Ga,  App.  589,  60  S.  E.  283. 

The  verdict  in  this  case  was  without  evidence 
to  support  it,  and  was  therefore  contrary  to 
law,  and  a  new  trial  should  have  been  granted. 

[Ed-  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  %%  48-50;    Dec.  Dig.  §  05.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  M.  L.  Thrower  against  D.  C. 
John.  Judgment  for  plaintifT,  and  defendant 
brings  error.    Reversed. 

Wlmbish  &  Ellis,  of  Atlanta,  for  plaintiff 
In  error.  C.  B.  Reynolds,  of  Atlanta,  for  de- 
fendant in  error. 

RUSSELL,  J.    Judgment  reversed. 


(U  Oa.  App.  497) 

WEAVER  MERCHANDISE  CO.   ▼.   BRITT. 

(No.  3,895.) 

(Court  of  Appeals  of  Georgia.    Sept  24,  1912.) 

(Syllabus  by  the  Court.) 
Appeal  and  Ebbob   {%  1094*)  —  Review  — 

OVERBULING   CeBTIOBABI. 

The  evidence  being  conflicting,  and  no  er- 
rors of  law  being  assigned  in  the  petition,  the 
judgment  of  the  superior  court,  overruling  the 
certiorari,  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S{  4322-4352;  Dec.  Dig.  § 
1094.*] 

Error  from  Superior  Court,  Upson  County; 
B.  T.  Daniel,  Judge. 

Action  between  the  Weaver  Merchandise 
Company  and  A.  A.  Britt  From  a  Judg- 
ment overruling  a  certiorari,  the  Merchandise 
Company  brings  error.    Affirmed. 

J.  Y.  Allen  and  Hugh  Thurston,  both  of 
Thomaston,  for  plaintiff  In  error.  W.  Y. 
Allen,  of  Thomaston,  for  defendant  In  error. 

RUSSELL,  J.    Judgment  affirmed. 


(U  Qa.  App.  498) 

PERRY    v.    INDEPENDENT    DAUGHTERS 
OF  BETHEL.     (No.  3,907.) 

(Court  of  Appeals  of  Georgia.    Sept  24, 1912.) 

(Syllabus  by  the  Court,) 

1.  Appeal  and  Ebbob  (§  690*)— Assionkents 
OF  Ebbob— Sufficiency. 

An  assignment  of  error  upon  a  ruling  of 
the  trial  judge  admitting  documentary  evidence 
cannot  be  considered  by  a  reviewing  court, 
when  the  evidence  is  not  set  forth  in  connec- 
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lion  with  tha  aBsignmeBt  of  error  in  such  a 
way  as  to  enable  the  court  to  pass  upon  the 
questions  sought  to  be  raised. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  2897-2899,  2902-2904, 
2906,  2908;   Dec.  Dig.  §  690.*] 

2.   SUFFICIENCT  OF  EVIDENCE. 

The  evidence  demanded  the  verdict. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  between  the  Independent  Daugh- 
ters of  Bethel  and  Arren  Perry.  From  the 
Judgment,  Perry  brings  error.     Affirmed. 

A.  C.  Corbett,  of  Atlanta,  for  plaintiff  in 
error.  Shepard  Bryan»  of  Atlanta,  for  de- 
fendant in  error. 

RUSSELL^  J.    Judgment  affirmed. 


<U  Oft.  App.  482) 

CHARLESTON  ft  W.  C.  RY.  CO.  v.  ROBIN- 
SON.    (No.  3,841.) 
(Court  of  Appeals  of  Georgia.    Sept  24,  1912.) 

(8yUabu9  by  the  Court,) 

1.  Master  and  Servant  r§  227*)— Injuries 
TO  Railroad  Bmplotb  —  Contributort 
Neolioencb. 

Prior  to  the  passage  of  the  act  of  1909 
<Act8  1909,  p.  160),  relating  to  the  liabiUty  of 
railroad  companies  for  injuries  to  employes, 
the  rule  as  to  such  liability  was  thus  stated  by 
the  Supreme  Court:  "An  employ^  cannot  re- 
cover from  a  railroad  company,  if  he  is  negli- 
gent and  his  negligence  appreciably  contributes 
to  his  injury.**  Uttle  v.  Southern  Ry.  Co.,  120 
Ga.  347,  47  S.  B.  953,  66  L.  R.  A.  509.  102 
Am.  St.  Rep.  104.  He  could  not  recover  if  he 
^'immediately  or  remotely,  directly  or  indirect- 
ly, caused  the  injury-  or  any  part  of  it,  or  con- 
tributed to  it  at  all.**  Prather  v.  R.  &  D.  R. 
Co.,  80  Ga.  427.  9  S.  EJ.  530,  12  Am.  St  Rep. 
263 ;  W.  &  A.  R.  R.  Co.  v.  Hemdon,  114  Ga. 
168,  39  S.  E.  911.  Applying  to  the  facts  in  the 
present  case  the  principle  laid  down  in  these  de- 
cisions, the  petition  should  have  been  dismissed 
on  general  demurrer. 

[Ed.  Note.--For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  668»  669,  672;  Dea  Dig. 
I  227.*] 

2.  Master  and  Servant  284*)— Injxtrt  to 
Railroad  Emflot^— Contributort  Negli- 
gence. 

When  an  employ^  participates  in  the  move- 
ment of  standing  cars  in  a  railroad  switchyard, 
so  as  to  keep  the  tracks  therein  open  for  the 
passage  of  other  engines  and  cars  continuous- 
ly and  at  all  times,  and  such  cars  are  moved 
and  such  track  is  left  open  for  the  passage  of 
other  cars,  the  employ^  is  thereby  put  upon 
notice  that  such  track  may  be  so  used,  and  of 
the  danger  of  getting  upon  or  near  such  track, 
where  he  might  be  hit  by  passing  engines  or 
cars,  and  if,  shortly  after  the  removal  of  such 
cars  from  such  track,  he  stands  upon  or  so 
near  such  track  as  to  be  hit  by  a  passing  en- 
gine, he  cannot  recover  for  the  injury,  which 
could  have  been  avoided  by  the  use  of  ordi- 
nary care  and  diligence. 

[Ed.  No|e.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  684-686.  706-709;  Dec 
Dig.  S  234.*] 

Error  from  City  Conrt  of  Richmond  Coun* 
ty;   W.  E.  Eve,  Judge. 


Action  by  Vander  Robinson  against  the 
Charleston  &  Western  Carolina  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

W.  K.  Miller,  of  Augusta,  for  plaintiff  in 
error.  Henry  C.  Roney,  of  Augusta,  for  de- 
fendant in  error. 

RUSSELL^  J.     Judgment  reversed. 


BUCK  et  al.  ▼.  DUVALU    (No.  8,793.) 
(Court  of  Appeals  of  Georgia.    Sept  24,  1912.) 

(SyUalus  by  the  Court.) 

Vendor  and  Purchaser  (fi  206*) --Remedies 
OF  Purchaser  ^  Recovery  of  Purchase 
Monet  Paid. 

This  case  is  fully  oontrolled  by  the  deci- 
sion rendered  when  the  case  was  previously 
here.  9  Ga.  App.  656,  72  S.  E.  44.  The  de- 
fendant's answer  failed  to  allege  a  rescission. 
The  vendee  under  the  bond  for  title,  so  far  as 
appears  from  the  answer,  was  entitled  to  cut 
and  sell  the  timber,  the  value  of  which  the  de- 
fendants sought  to  set  oS  against  the  plain- 
tiff's demand  for  the  purchase  price.  There 
cuuld  be  no  rescission,  unless  it  nad  been  al- 
leged that  the  vendor  notified  the  vendee  of  his 
purpose  to  rescind,  and  tendered  him  the 
amount  he  had  previously  paid.  The  vendor, 
holding  the  legal  title,  had  the  right  to  proceed 
against  the  vendee,  the  holder  of  the  bond  for 
title,  and  to  recover  the  unpaid  purchase  pnce, 
by  a  sale  of  the  premises  under  his  judgment, 
or  he  could  have  recovered  possession  of  the 
land  in  question  by  buying  it  in  at  the  sale.  In 
this  event  the  vendor  would  have  been  discharg- 
ed from  any  liability  to  repay  the  portion  of 
the  parchase  price  that  he  had  received  from 
the  vendee,  although  he  might  have  secured  the 
property  far  below  its  value.  But,  having  elect- 
ed to  totallv  disregard  his  bond  for  title  and 
the  rights  of  the  purchaser  thereunder,  the  sale 
effected  by  him  must  be  treated  as  having  been 
made  by  him  as  agent  for  the  vendee,  and  he 
must  account  to  the  latter  for  the  purchase 
price,  less  the  amount  due  him  by  the  vendee 
upon  the  purchase-money  notes. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  424;  Dec.  Die.  | 
20&*] 

Error  from  City  Cbnrt  of  Tif ton ;  B.  Bve^ 
Judge. 

Action  by  W.  L.  Duvall  against  E.  A.  Buck 
and  another.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

L.  P.  Skeen,  of  Tifton,  for  ^laintiffa  In 
error.  R.  D.  Smith  and  Fulwood  &  Mumjt 
all  of  Tifton,  for  defendant  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


(U  Ga.  App.  4M) 
MILLER  T.  McKENZIB.    (No.  8,859.) 
(Court  of  Appeals  of  Georgia.    Sept  24,  1912.) 

(SyUabuB  by  the  Court.) 

Pledges  (S  34*)  —  Recovery  of  Pbopebtt— 
Right  of  Action— Title  of  Plaintiff. 
The  !i>ledgee   of   collateral   may   maintain 
trover  for  its  recovery.    Citizens'  Bank  v.  Pea* 
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cock,  103  Ga.  171,  20  S.  K  762.  Under  the  tes- 
timony offered  in  behalf  of  the  plaintifP,  the 
jury  would  have  been  authorized  to  find  that 
the  title  to  the  certificates  of  stock  sued  for  had 
never  i>a88ed  out  of  the  plaintiff,  and  that  the 
defendant  was  not*  a  bona  fide  bolder  of  the 
collateral.  It  was  therefore  error  to  award  a 
nonsuit. 

[ISd.  Note.—For  other  cases,  see  Pledges, 
Gent.  Dig.  §  90;    Dec.  Dig.  §  34.*] 

Error  from  City  Court  of  Ashburn;  B, 
L.  Tipton,  Judge. 

Action  by  Henry  Miller  against  G.  C. 
McETenzie.  Judgment  for  defoidanty  and 
plaintiff  brings  error.    Reversed. 

L.  P.  Skeen,  of  Tlfton,  and  John  B. 
Hutcheson,  of  Aslibum,  for  plaintiff  In  error. 
J.  H.  Pate  and  J.  A.  Comer,  botli  of  Ash- 
bum,  for  defendant  in  error. 

RUSSELL,  J.    Judgment  reversed. 


<u  CkL  App.  «4) 

WALDO  Y.   CENTRAL  Or  GEORGIA  RY. 

CO.     (No.  8,605.) 
(Court  of  Appeals  of  Georgia.    Sept  24^  1912.) 

(SyUafms  hy  the  Court.) 

MasTEB  and    SSBVANT   ({  217*)— INXUBIXB   TO 

Servant— -Actions— Nonsuit. 

This  being  a  suit  brought  by  an  employe's 
widow  against  the  employer  for  the  death  of 
the  employe,  alleging  defects  in  the  employer's 
machinery  which  caused  his  injury,  and  it  clear- 
ly appearing,  by  the  undisputed  evidence  of  the 
plaintifiTs  witnesses,  that  the  defect  complained 
of  was  actually  known  by  the  employ^,  and 
that,  notwithstanding  this  knowledge,  be  assum- 
ed the  risk  of  the  defect,  a  nonsuit  was  prop- 
erly awarded.  Civil  Code  1910,  f  3131.  Under 
the  evidence,  the  plaintifiTs  husband,  not  only 
had  the  best  opportunity  of  knowing  the  perU- 
ous  position  that  he  occupied  at  the  time  he 
lost  ms  life,  and  a  better  opportunity  than  the 
master  had,  but,  also,  from  the  nature  of  his 
duties,  as  well  as  from  his  opportunity  for 
knowing,  he  was  charged  with  knowledge  of 
the  danger  from  the  defect  which  caused  his 
death.  It  was  therefore  not  error  to  nonsuit 
Civil  Code  1910,  $  3131.  There  is  nothing  in 
the  evidence  to  show  that  this  case  falls  with- 
in the  decision  of  King  v.  S.  A.  L.  Ry.,  1  Ga. 
App.  88  (2),  58  S.  E.  252. 

[Ed.  Note. — For  other  cases,  see  Master  and 
'Servant,  Cent  Dig.  |§  574>e00;  Dee.  Dig.  | 
217.*] 

Error  from  City  Court  of  Sayaimah;  Davis 
ITreeman,  Judge. 

Action  by.  Victoria  Waldo  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintUf  brings  er- 
ror.    Affirmed. 

Twiggs  &  Gazan,  of  Sayannah,  for  plain- 
tiff in  error.  H.  W.  Johnson,  of  Savannalit 
for  defendant  In  error. 

RUSSELL,  J.     Judgment  affirmed. 

POTTLE,  J.,  not  presiding. 


CLl  Ga.  App.  4/78) 

MUTUAL  FERTILIZER  CO.  v.  HEATH. 

(No.  3,549.) 

(Court  of  Appeals  of  Georgia.    Sept  24,  1912.) 

(Syllalui  ly  the  Court.) 

Appeal  and  Ebbob  (f  1002*)— Takino  Cabs 
FBOM  JuBT— Direction  of  Vebdict. 

There  being  direct  conflict  in  the  evidence 
as  to  the  material  issne  in  the  case,  the  issue 
should  have  been  submitted  to  the  jury,  and  the 
direction  6f  a  verdict  was  error. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  (^nt  Dig.  §f  3935-^937;  Dec.  Dig.  § 
1002.*] 

Error  from  City  Court  of  Swalnsboro;  H. 
R.  Daniel,  Judge. 

Action  between  the  Mutual  Fertilizer  Com- 
pany, for  use,  etc.,  and  E.  H.  Heath.  From 
the  judgment,  the  Mutual  Fertilizer  Ck)mpany 
brings  error.    Reversed. 

Saffold  &  Larsen,  of  Swalnsboro,  for  plain- 
tiff in  error.  Williams  &  Bradley,  of  Swalns- 
boro, for  defendant  in  error. 

RUSSELL,  J.    Judgment  reversed. 

PGTTLE,  J.,  not  presiding. 


(11  Oa.  App.  478) 
QAY  V.  MEDLOCK.    (No.  3,554.) 

(Court  of  Appeals  of  Georgia.    Sept  24,  1912.) 

(Syllahui  hy  the  Court.) 

Sales  ({  319*)— Right  ot  Action— Right  to 
Possession. 

This  was  an  action  in  trover,  and  the  evi- 
dence being  undisputed  that  the  plaintiff  sold 
the  horse  which  he  sought  to  recover,  and  vol- 
untarily parted  with  its  possession  after  receiv- 
ing the  stipulated  purchase  price,  it  was  not 
error  to  award  a  nonsuit  The  plaintiff  failed 
to  show  either  title  or  right  of  possession,  and 
either  one  or  the  other  of  these  is  essential  to 
a  recovery  in  trover.  The  fact  that  the  plain- 
tiff may  have  had  a  right  of  action,  arising  from 
a  breach  of  the  warranty  of  the  title,  as  to  the 
horse  for  which  he  swapped,  would  not  entitle 
him  to  recover  by  trover  the  horse  he  traded; 
there  being  no  evidence  that  the  trade  was  re- 
scinded. 

pJd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  899-901 ;   Dec.  Dig.  §  319.*] 

Error  from  City  Court  of  Swalnsboro; 
H.  R.  Daniel,  Judga 

Action  by  Q.  C.  Gay  against  J.  H.  Med- 
lock.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Williams  &  Bradley,  of  Swalnsboro,  for 
plaintiff  in  error.  Smith  &  Klrkland,  of 
Swalnsboro,  for  defendant  In  error. 

RUSSELL,  J.    Judgment  affirmed. 


POTTLE,  J.,  not  presiding. 
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(11  Oa.  App.  480) 

ODOM  V.  COLEY  et  al.     (No.  8,778.) 
(Court  of  Appeals  of  Georgia.    Sept.  24,  1912.) 

(Syllahua  by  the  Court.) 

1.  Appeal  and  Erbor  (§  227*)  —  Objections 
TO  Brief  of  Evidence. 

The  motion  to  dismiss  the  writ  of  error 
cannot  be  entertained,  because  there  was  no  ob- 
jection to  the  brief  of  evidence  in  the  court  be- 
low. '^Where  the  judge  has  finally  passed  on 
the  merits  of  a  motion  for  a  new  trial,  and  par- 
ties have  raised  no  question  as  to  the  sufficien- 
cy of  the  approval  of  the  grounds  of  such  mo- 
tion, or  of  the  approval  of  the  brief  of  evidence, 
or  of  the  filing  of  such  motion  or  brief,  ♦  ♦  ♦ 
no  question  as  to  these  matters  shall  be  enter^ 
tained  by  the  reviewing  courts  unless  first  rais- 
ed and  insisted  on  before  the  trial  judge."  Acts 
1911,  p.  150,  §  3. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  227.*] 

2.  New  Trial  (§  71*)— Sufficiency  of  Evi- 
dence. 

Though  there  was  conflict  in  the  evidence 
as  to  the  consideration  of  the  note  upon  which 
the  suit  was  brought,  and  as  to  whether  the 
note  in  question  had  been  paid,  there  was  suffi- 
cient evidence  to  authorize  the  verdict  of  the 
jury;  and  it  was  therefore  not  error  to  refuse  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  144,  145;    Dec.  Dig.  §  71.*] 

Error  from  Superior  Court,  Gordon  Coun- 
ty;  A.  W.  Flte,  Judge. 

Action  between  J,  H.  Ooley  and  others, 
and  J.  W.  Odom.  From  the  judgment,  Odom 
brings  error.    Affirmed. 

Geo.  A«  Coffee,  of  Calhoun,  for  plaintiff 
in  error.  J.  M.  Lang,  of  Calhoun,  for  de- 
fendants in  error. 

RUSSELL,  J.    Judgment  affirmed. 


(11  Oa.  App.  491) 
DR.  SHOOP  FATtflLY  MEDICINE  CO.  T. 
CLIFFORD.     (No.  3,819.) 

(Court  of  Appeals  of  Georgia.     Sept  24,  1912.) 

fSyllahua  by  the  Court.) 

Evidence  (§§  448,  461*)  — Parol  Evidence 
Affecting  Writings  —  Explanation  of 
Ambiguous  Terms. 

While  parol  evidence  is  inadmissible  to  al- 
ter or  vary  the  terms  of  a  written  contract,  still 
it  is  admissible  for  the  purpose  of  explaining 
the  true  meaning  of  any  portion  of  a  written 
contract  which  is  of  itself  unintelligible  or  am- 
biguous. The  trial  judge  did  not  err  in  per- 
mitting evidence  explanatory  of  what  was 
meant  by  the  stipulation  in  the  present  con- 
tract, under  which  the  plaintiff  agreed  to  fur- 
nish, in  addition  to  the  articles  which  were  the 
subject-matter  of  purchase,  "all  advertising  mat- 
ter that  goes  with  an  order  of  this  size."  The 
superior  court  did  not  err  in  overruling  the 
certiorari. 

[Ed.  Note.—For  other  cases,  see  Evidence, 
Cent.  Dig.  f§  2066-2082,  2084,  2129-2133;  Dpc, 
Dig.  f§  448,  461.*] 

Error  from  Superior  Court,  Columbia 
County;  H.  0.  Hammond,  Judge. 

Action  by  the  Dr.  Shoop  Family  Medi- 
cine Company  against  C.  J.  Clifford.     Judg- 


ment  for   defendant,    and   plaintiff   brings 
error.    Affirmed. 

Isaac  S.  Peebles,  Jr.,  of  Augusta,  for  plain- 
tiff in  error.  Jno.  T.  West,  of  Thomson,  tor 
defendant  in  error. 

RUSSELL,  J.    Judgment  affirmed. 

(11  Oa.  App.  4851 

JOHNSON  &  MURPHY  et  al.  ▼.  GLOBE 
DRY  GOODS  CO.  et  al.    (No.  3,629.) 

(Court  of  Appeals  of  Georgia.     Sept.  24,  1912.) 

(Syllabus  by  the  Court.) 

Judgment  (§  314*)— Amendment— Grounds. 

Where  it  appeared  from  the  record  that  the 
suit  was  filed  8  days  after  the  maturity  of  the 
note  sued  on,  and  consequently  that  the  plais- 
tiff  had  not  given  and  it  was  not  possible  to 
give  the  10  days*'  notice  required  by  law,  to 
entitle  him  to  recover  for  attorney's  tees  stipu- 
lated in  the  note,  it  was  not  error  for  the 
presiding  judge,  on  proper  motion  at  the  same 
term  in  which  a  judgment  by  default  had  bees 
rendered,  in  which  attorney's  fees  had  been  in- 
cluded, to  reopen  the  record  and  amend  the 
judgment  by  default,  so  as  to  strike  from  it  a 
recovery  of  attorney's  fees.  The  decision  is 
controlled  by  the  ruling  of  this  court  in  Mt. 
Vernon  Bank  ▼.  Glbbs,  1  Ga.  App.  665,  58  S. 
E.  269.  Prior  to  the  maturity  of  a  note  which 
provides  for  the  payment  of  attorney's  fees  the 
right  of  the  creditor  to  collect  these  fees  is 
embryonic  only.  It  can  have  no  active  ex- 
istence until  after  the  debtor  fails  to  pay  (after 
maturity  of  the  contract  and  after  notice),  be- 
cause prior  to  that  energizing  period  the  law 
denies  it  active  life.  The  liability  to  pay  at- 
torney's fees  upon  a  note  is  contingent  upon 
the  failure  of  the  debtor  to  pay  his  obligation 
after  10  days'  notice  of  an  intention  to  sue  is 
given  him.  Civil  Code  1910,  §  4252.  The  serv- 
ice of  the  10  days'  notice  by  the  plaintiff 
clothes  him  with  a  right  which  he  would  not 
otherwise  possess.  Rylee  y.  Bank  of  Statham, 
7  Ga.  App.  500  (6),  67  S.  D.  383. 

[Ed.  Note.—For  other  cases,  see  Judgment, 
Cent  Dig.  §§  610-612;  Dec.  Dig.  §  314.*  ] 

Error  from  City  Court  of  Waycross;  T. 
A.  Parker,  Judge. 

Action  by  Johnson  &  Murphy  and  others 
against  the  Globe  Dry  Goods  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.    Affirmed. 

Parks  &  Reed,  of  Waycross,  for  plaintiffs 
in  error.  Wilson,  Bennett  &  Lambdln,  of 
Waycross,  for  defendants  in  error. 

RUSSELL,  J.     Judgment  aflirmed. 

POTTLE,  J.,  not  presiding 


(11  Oa.  App.  488) 

COPLAN  T.  THOMPSON  TRANSFER  CO. 

(No.  3,755.) 

(Court  of  Appeals  of  Georgia.     Sept.  24,  1912.) 

(Syllabu9  by  the  Court.) 

Pleading  (S  366*)— Plka—Waiveb  of  Tort. 

The  amendment  to  the  plea  was  not  ob- 
jected to,  and  the  plea  as  amended  was  practi- 
cally a  declaration  of  the  defendant's  election  to 
waive  the  tort  and   to  sue  upon  a  breach  of 
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contract.  Civil  Code,  §  4407.  The  ruling  of 
the  court,  therefore,  in  striking  the  plea  on  the 
ground  that  it  was  an  effort  to  set  off  a  tort 
against  a  suit  arising  ex  contractu,  and  in 
thereafter  directing  a  verdict,  was  erroneous. 
£ven  if  the  original  action  can  be  construed  as 
set-off  sounding  in  tort,  the  defendant  had  the 
right  to  waive  the  tort  and  sue  upon  the  al- 
leged breach  of  contract. 

[Ed.  Note.~For  other  cases,  see  Plegjiing, 
Cent.  Dig.  |§  1111-1119;  Dec.  Dig.  i  356.*] 

Error  from  Superior  Court,  Polk  County; 
Price  Edwards,  Judge. 

Action  by  the  Thompson  Transfer  Compa- 
ny against  I.  Coplan.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

C.  G.  Janes  and  Bunn  &  Bunn,  all  of 
Cedartown,  for  plaintiff  In  error.  W.  W. 
Mundy,  of  Cedartown,  for  defendant  in  er- 
ror. 

RUSSELL,  J.     Judgment  reversed. 


(U  Ga.  App.  464) 

WILLINGHAM   ▼.   CEDARTOWN   SUPPLY 

CO.     (No.  4,213.) 

(Court  of  Appeals  of  Georgia.    Sept  17,  1912.) 

(Syllahua  hy  the  Court.) 
Appeal  and  Error  (§  733*)--As8ignments  of 

EHROa^JUDOMENT. 

This  was  a  suit  on  a  promissory  note,  in 
which  the  plaintiff  prayed  for  a  general  judg- 
ment against  the  defendant,  and  a  special  judg- 
ment against  certain  real  estate,  alleged  to  have 
b^en  conveyed  by  him  as  security,  for  principal, 
interest,  and  attorney's  fees  as  stipulated  in 
the  note.  No  defense  was  filed,  and  a  judg- 
ment was  entered  by  default,  for  principal,  in- 
terest, and  attorney's  fees,  and  setting  up  a 
special  lien  on  the  described  property.  The 
bill  of  exceptions  recites  these  facts,  and  makes 
the  following  assignment  of  error:  "The  de- 
fendant, W.  B.  Willingham,  excepts  to  the  said 
judgment,  a<id  assigns  the  same  as  error."  A 
motion  to  dismiss  the  writ  of  error  was  made 
on  the  ground  that  there  was  no  sufficient  as- 
signment of  error.  Held,  under  the  repeated 
rulings  of  the  Supreme  Court,  the  motion  must 
be  granted.  The  language  used  is  entirely  too 
general.  There  are  several  things  involved  in 
the  judgment  rendered  by  the  court  below^  and 
the  assignment  should  be  specific  enough  to 
clearly  indicate  the  thing  or  things  complained 
of.  Fidelity  &  Deposit  Co.  v.  Anderson,  102 
Ga.  551,  28  S.  R  382,  and  cases  cited;  Kimball 
V.  Williams,  108  Ga.  812,  33  S.  E.  994 ;  Pat- 
terson V.  Beck,  133  Ga.  701,  66  S.  E.  911,  and 
cases  cited. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3025-3027;  Dea  Dig.  f 
733.*1 

Error  from  City  Court  of  Polk  County; 
F.  A  Irwin,   Judge. 

Action  by  the  Cedartown  Supply  Company 
against  W.  B.  Willingham.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Dis- 
missed. 

W.  K.  Fielder,  of  Cedartown,  for  plaintiff 
In  error.  W.  W.  Mundy,  of  Cedartown,  for 
defendant  in  error. 

HILL,  C.  J.     Writ  of  error  dismissed. 


(11  Oa.  App.  466) 

MOUNTAIN  CITY  MILL  00.  v.  J.  A  WOOD 
&  CO.     (No.  3,699.) 

(Court  of  Appeals  of  Georgia.     Sept.  24,  1912.) 

(Syllahrts  hy  the  Court.) 

1.  Evidence  (§  460*)— Parol  Evidence  Af- 
fecting Writings— Explanation  of  Am- 
biguous Terms. 

Parol  evidence  is  admissible  to  explain  the 
meaning  of  terms  of  description  arbitrarily 
used  in  a  contract  of  purchase  and  sale,  when, 
without  such  explanation,  the  contract  would 
he  unintelligible,  or  when  the  court  would  be 
unable  to  determine,  without  the  aid  of  parol 
evidence,  the  nature  or  character  of  the  subject- 
matter  of  the  contract. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2115-2128 ;    Dec.  Dig.  }  460.*] 

2.  Appeal  and  Error  (|  1066*)  —  Review- 
Harmless  EiRRORr— Instructions. 

The  evidence  being  undisputed  that  the 
defendant  expressly  warranted  that  the  flour 
sold  was  of  a  ^iven  kind  and  quality,  the  error 
of  the  court,  m  misstating  the  contentions  of 
the  defendant  as  set  forth  in  his  plea,  was  im- 
material and  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4220;    Dec.  Dig.  §  1066.*] 

3.  Sales  (§  442*)— Breach  of  Warranty- 
Damages. 

Where  the  seller  warrants  an  article  to  be 
of  a  certain  grade  and  quality,  and  the  buyer 
claims  a  breach  of  this  warranty  in  these  re- 
spects, the  vendor  is  liable  to  the  purchaser,  if 
the  article  is  shown  to  be  defective  or  damaged, 
for  the  difference  between  the  contract  price 
and  the  true  market  value  of  the  subject  of  the 
purchase  in  its  defective  and  damaged  condi- 
tion. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1284-1301;   Dec.  Dig.  §  442.*] 

4.  No  Material  £2rror  —  Evidence  Suffi- 
cient. 

No  material  error  of  law  was  committed, 
and  the  evidence  authorized  the  verdict. 

Elrror  from  City  Court  of  Hartwell;  W. 
li.  Hodges,  Judge. 

Action  by  J.  A.  Wood  &  Qo.  against  the 
Mountain  City  Mill  Company.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

A.  G.  &  Julian  McCurry,  of  Hartwell,  for 
plaintiff  In  error.  J.  H.  Skelton,  of  Hart- 
well, for  defendants  in  error. 

BUSSEIiL,  J.    Judgment  affirmed. 


(U  Ga.  App.  48») 
GEORGIA  SOUTHERN  &'P.  RY.  CO.  V. 
KNIGHT.    (No.  3,760.) 

(Court  of  Appeals  of  Georgia.     Sept.  24,  1012.) 

(Syllahua  hy  the  Court.) 

1.  Carriers  (§  92*)— Delivery  by  (Harrier- 
Excuse  FOR  Failure  to  Delivert—LiBvy  of 
Process. 

Ordinarily  a  common  carrier  who  receives 
goods  for  shipment  is  not  relieved  from  the 
duty  of  delivering  them,  unless  prevented  by 
"the  act  of  God  or  the  public  enemies  of  the 
state."  An  exception  to  this  rule  is  found 
where  the  carrier  surrenders  the  goods  in  obe- 
dience to  valid  legal  process,  or  such  as  is  ap- 
parently valid ;    but  the  carrier  is  not  relieved 
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from  his  duty  to  the  shipper,  even  when  he  de- 
livers a  shipment  in  response  to  process,  on 
demand  of  a  levying  officer,  unless  he  has  ex- 
ercised due  diligence  to  ascertain  whether  the 
process  is  in  tact  legal.  Morris  Storage  & 
Transfer  Co.  v.  Wilkes,  1  Ga.  App.  751,  58  S. 
E.  232. 

[E)d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  343,  364r^66;    Dec  Dig.  f  92.*} 

2.  Cabbiebs  (§  92*)— Delivebt  bt  Cabbieb— 
Excuse  fob  Failubb  to  Deliveb— Levy  of 
Pbocesb. 

The  goods  were  delivered  to  a  common  car- 
rier for  transportation,  and  an  attachment  was 
sued  out  for  the  purpose  of  seizing  the  goods. 
The  affidavit  and  the  attachment  process  were 
on  a  printed  form,  upon  which  also  appeared  a 
form  for  the  bond  required  by  law  as  a  condi- 
tion precedent  for  the  issuance  of  the  attach-* 
ment ;  but  the  blanks  in  the  bond  had  not  been 
filled  in,  and  no  attachment  bond  had.  in  fact, 
been  given.  The  record  does  not  disclose  that 
the  agent  of  the  carrier  made  any  inquiry  to 
ascertain  whether  or  not  the  bond  required  by 
law  had  in  fact  been  given.  Held,  that  the 
carrier  was  lacking  in  diligence  in  failing  to 
make  inquiry  to  ascertain  whether  any  bond 
had  in  fact  been  given.  The  attachment  pro- 
ceedings were  absolutely  void,  and  the  carrier 
was  not  protected  in  surrendering  the  property 
to  the  levying  officer.  The  case  differs  from 
that  of  Southern  Eixpress  Co.  v.  Sottile  Bros., 
134  Ga.  40,  67  S.  E).  414,  in  that  in  that  case 
the  process  was  valid  on  its  face,  and  the  de- 
cision is  authority  only  for  the  proposition  that 
the  carrier  was  not  bound  to  know  that  the 
law  was  unconstitutional,  until  it  had  been 
judicially  declared  to  be  so. 

[Eld.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  §|  343,  364-366;    Dec.  Dig.  §  92.*) 

Error  from  City  Court  of  Nashville;  W. 
D.  Bule,  Judge. 

Action  by  W.  J.  Knight  against  the  Geor- 
gia Southern  &  Florida  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

John  I.  Hall,  J.  B.  Hall,  and  M.  P.  Hall, 
all  of  Macon,  and  J.  P.  Knight,  of  Nashville, 
for  plaintiff  in  error.  Alexander  &  Gary,  of 
Nashville,  for  defendant  in  error. 

RUSSELL,  J.     Judgment  affirmed. 


01  Gcu  App.  488) 

CITIZENS'  BANK  OF  TIFTON  ▼.  PUL- 
W0OD&  MURRAY.    (No.  3,735.) 

(Court  of  Appeals  of  Georgia.     Sept.  24,  1912.) 

fSyUahu^  by  the  Court) 
SuFWCiENCT  OP  Evidence— New  Tbial  Pbop- 

EBLT    REFUSED. 

The  controlling  issue  in  this  case  being 
whether  the  employment  of  the  attorney  was 
joint  on  the  part  of  the  two  banks,  or  where 
there  were  several  undertakings  of  the  attorney 
to  represent  each  of  said  corporations  in  a  pro- 
posed combination,  which  did  not  materialize, 
and  there  being  evidence  that  the  services  were 
necessarily  separate  up  to  the  time  of  the  at- 
tempted consolidation,  and  that  there  was  no 
contract  of  joint  employment,  the  verdict  is  sup- 
ported by  the  evidence.  There  bein^  no  error 
of  law  assigned,  there  was  no  error  in  refusing 
a  new  trial. 

Error  from  City  Court  of  Tlfton;   B.  Eve, 
Judge. 


Action  between  the  Citizens'  Bank  of  Tlf- 
ton and  Fulwood  &  Murray.  From  the  Judg^ 
ment,  the  Bank  brings  error.    Affirmed. 

L.  P.  Skeen,  of  Tlfton,  for  plaintiff  In  er- 
ror. J.  S.  Ridgdill,  of  Tlfton,  for  defendants 
in  error. 

RUSSELL,  J.     Judgment  affirmed. 

01  Oa.  App^  <1f  ) 

CARTER  Y.   PEMBROKE  NAT.  BANK. 

(No.   3,57a) 
(Court  of  Appeals  of  Georgia.     Sept  24,  1912.) 

(Syllalus  by  the  Cowri.) 

Principal  and  Agent  {%  22*)— Existence  o^ 
Agency  —  Evidence  —  Declabations  of 
Agent. 

Agency  cannot  be  proved  by  the  mere  dec- 
larations of  a  person  purporting  to  act  as  agent 
for  another;  and  one  who  deals  with  such  a 
person  is  bound  to  inquire  into  his  authority, 
or  take  the  risk  of  ascertaining,  when  it  is  too 
late,  that  he  was  not  authorized  to  bind  the 
alleged  principal.  The  evidence  in  this  case 
fails  to  show,  except  by  the  declarations  of  the 
alleged  agent,  that  he  was  authorized  to  sign 
the  name  of  the  alleged  indorser  to  the  note 
sued  on. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  I  40;  Dec.  Dig.  |  22.*] 

Error  from  Superior  Court,  Bryan  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Action  by  the  Pembroke  National  Bank 
against  Mattie  R.  Carter.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

J.  P.  Dukes,  of  Pembroke,  for  plaintiff  In 
error.  E.  C.  Elmore,  of  Pembroke,  and  P. 
M.  Anderson,  of  Claxton,  for  defendant  in 
error. 

RUSSELL,  J.  We  think  the  judgment  in 
this  case  is  wrong  for  two  reasons.  In  the 
first  place  it  is  apparent,  from  the  testimony 
of  all  the  officials  of  the  bank,  that  the  note 
sued  on  was  given  in  lieu  of  one  for  which 
the  bank  looked  to  M.  E.  Carter  for  pay- 
ment, and  therefore  any  assumption  of  that 
debt  by  his  wife  could  be  repudiated  by  her 
at  her  option.  In  the  next  place,  the  evi- 
dence falls  to  support  the  verdict  for  a 
more  serious  reason.  There  is  no  proper 
evidence  that  Carter  was  authorized  to  in« 
dorse  the  note.  In  the  evidence  it  is  un- 
disputed that  the  People's  Supply  Company 
was  the  name  under  which  Mrs.  Carter  did 
business,  and  that  she  Is  a  married  woman. 
Granting  that  the  officials  of  the  bank  knew, 
at  the  time  that  Carter  indorsed  the  note  in 
behalf  of  the  People's  Supply  Company  as 
its  general  manager,  that  Mrs.  Carter  was 
the  People's  Supply  Company,  still  each  per- 
son present  knew  that  Carter  was  doing  the 
signing.  They  knew  that  the  note  being  ex- 
ecuted represented  no  value  or  consideration 
to  the  People's  Supply  Company,  whoever  It 
might  be,  and  therefore  they  were  charged 
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with  the  dnty  of  inquiring  into  the  nature 
and  eztait  of  the  authority  under  which 
Garter  assumed  to  act  If  in  fact  he  had 
such  authority,  the  note  would  be  good.  In 
the  absence  of  express  authority,  the  effort 
to  have  the  People's  Supply  Gompany  as- 
sume the  debt  of  the  M.  B.  Garter  Gompany 
would  be  entirely  abortiye.  Nothing  is  bet- 
ter settied  than  that  agency  cannot  be 
proved  by  mere  declarations  of  one  who  pur- 
ports to  be  an  agent  Suppose  that  A.  B. 
desires  to  comply  with  the  wishes  of  the 
officers  of  a  bank,  by  renewing  a  note  which 
represents  his  indlyldual  indebtedness  to  the 
bank.  He  goes  to  the  bank,  which  is  press* 
ing  him  for  renewal,  and  whose  officers  per- 
haps .desire  additional  security,  and  tells 
them  that  he  has  power  of  attorney  to  sign 
the  name  of  G.  D.,  who  is  known  by  the 
bank  to  be  a  thoroughly  solvent  individuaL 
The  officers  of  the  bank,  charged  with  the 
conduct  of  the  business,  accept  his  state- 
ment that  he  has  the  authority  to  sign  G. 
D.'s  name,  and,  in  exchange  for  his  old 
note,  accept  a  new  note  purporting  to  be 
Indorsed  by  G.  D.,  per  A.  B.,  as  his  agent 
Will  any  one  question  that,  in  an  action 
brought  to  recover  upon  the  note^  the  plain- 
tiff would  be  required  to  show,  before  he 
could  recover  f^ainst  G.  D.  and  subject  his 
property  to  levy  and  sale^  that  A.  B.  was 
in  f^tct  duly  authorized  by  G.  D.  to  sign  his 
name  as  an  indorser?  It  is  in  this  respect 
that  we  think  the  present  plaintiff's  case 
fails. 

The  jury,  being  the  exclusive  judges  of  the 
credibility  of  the  witnesses,  had  the  right  to 
find  that  the  bank  did  not  know  who  com- 
posed the  People's  Supply  Gompany,  and  did 
not  know  that  ''People's  Supply  Gompany" 
was  merely  the  trade-name  used  by  Mrs. 
Garter;  that  the  bank  did  not  know  that 
Garter  had  no  authority  to  indorse  the  note, 
and  that  it  acted  in  perfect  good  faith. 
Goncede,  for  the  sake  of  the  argument,  that 
the  jury  had  the  right  to  find,  from  the  evi- 
dence, that  the  M,  EL  Garter  Gompany  be- 
ing a  corporation,  the  original  note  (for 
which  the  note  now  involved  was  given  in 
renewal)  was  not  the  debt  of  Mrs.  Garter's 
husband,  and  that  for  that  reason  liability 
upon  the  note  now  before  us  did  not  involve 
an  assumption  of  her  husband's  debt;  still 
the  plaintiff  failed  to  make  out  its  case^ 
since  it  appears,  from  the  uncontradicted  ev- 
idence»  that  the  only  proof  of  Garter's  agen- 
cy (except  an  alleged  admission  of  Mrs.  Gar- 
ter to  which  we  will  refer  later)  rests  up- 
on his  declaration  that  he  was  agent  for  Mrs. 
Garter,  doing  business  as  the  People's  Sup- 
ply (Company.  He  denied  even  this,  but  we 
are  bound  to  assume  that  he  stated  that  he 
was  authorized  to  indorse  the  note;  for  there 
was  evidence  U>  this  effect,  and  the  jury 
found  this  to  be  the  truth  of  the  transaction. 
Mrs.  CJlarter's  admission  to  the  witness  Mor- 


gan that  Giurter  had  authority  to  sign  for  the 
People's  Supply  Gompany  was  coupled  with 
the  statement  that  (barter's  authority  was  de- 
fined by  a  power  of  attorney,  and  there  was 
no  testimony  that  this  instrument  conferred 
upon  Garter  the  right  to  bind  Mrs.  Carter 
for  the  pre-existing  debts  of  the  M.  B).  (bar- 
ter Gomi>any  or  his  own.  The  fact  that 
Garter  testified  that  he^  as  general  manager 
of  the  People's  Supply  Gompany,  was  accus- 
tomed to  transact  business  for  his  wife  and 
sign  notes  for  the  People's  Supply  Gompany, 
promising  payment  for  goods  purchased  by 
the  People's  Supply  Gompany  and  for  its 
b^eflt,  would  not  authorize  the  inference 
that  he  was  thereby  authorized  to  pledge 
the  credit  of  the  People's  Supply  Gompany 
to  secure  debts  of  the  M.  B.  Garter  Gom- 
pany, or  any  debts  other  than  those  of  the 
People's  Supply  Gompany  Itself.  No  reason- 
able man  could  infer  that  the  scope  of  the 
agency  extended  so  tax.  The  Ck)de  express- 
ly declares  that  it  is  the  duty  of  those  who 
are  dealing  with  agents  to  inquire  into  the 
nature  of  the  agency  and  the  scope  of  the 
agenfs  authority;  and  when  the  Pembroke 
National  Bank  accepted  the  note  involved  in 
this  suit,  without  inquiring  of  Mrs.  Garter, 
or  without  being  shown  any  written  order 
or  power  of  attorney,  it  assumed  the  risk 
of  discovering  later  that  there  was  no  sneh 
binding  authority.  Givil  Gode^  i  ^S^ 
Judgment  reversed. 

POGDTLB,  J.,  not  presiding. 

01  Oa.  App.  482) 

WRIGHTSVIIiLB  ft  T.  R.  GO.  ▼.  BdULUS. 

(No.  8,695.) 

(Gourt  of  Appeals  of  Georgia.    Sept  24, 1912.) 

(8yllahu$  5y  the  OonrtJ 
Bailboads   <§  454*)— Opbbaiion  ^*  Injubibs 

BY  FlR]&— InSTBUGTIONB. 

The  court  did  not  err  in  the  charge  com- 
plained of.  The  evidence  authorised  the  ver- 
dict, and  there  was  no  error  in  overruling  tht 
motion  for  a  new  triaL 

(a)  In  charging  the  jury  on  the  duty  of  a 
railroad  company  as  to  the  use  of  appliances 
to  prevent  the  setting  out  of  fire  by  the  op- 
eration of  its  engines,  it  is  proper  to  instruct 
them  that  it  is  the  duty  of  the  railroad  com- 
pany to  use  "ordinary  care  and  diligence  to 
apply  to  its  engines  the  best  appliances  in 
general  use,  the  'use  of  which  is  consistent 
with  the  practicable  operation  of  its  engines, 
and  to  use  reasonable  care  and  diligence  in 
keeping  same  in  good  order."  The  words  ''in 
general  use,"  etc^  soflSciently  qnali^  the  words 
*'be8t  appliances,"  preceding  them,  to  over- 
come the  objection  that  the  language  used 
imposes  too  heavy  a  burden  upon  the  defend- 
ant The  charge  is  in  exact  conformity  with 
the  ruling  in  Southern  Ry.  Go.  v.  Thompson, 
129  Qa.  367  (7),  58  S.  £.  1044. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Gent  Dig.  IS  1668-1671;  Dec.  Dig.  §  454.*] 

Error  from  (My  Gourt  of  Eastman;  O.  W. 
Qriffln,  Judge. 

Action  by  Sarah  Mullis  against  the 
Wrightsville  ft  Tennille  Railroad  Gompany. 


*For  other  cases  see  same  topio  and  section  NUMBER  in  Doc.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indezet 


826 


75  SOUTHEASTERN  EEFOBTBB 


(6a. 


Judgment  Tor  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Daley  &  Daley,  of  Wrlghtsvllle,  and  Rob- 
erts &  Smith,  of  Eastman,  for  plaintiff  In 
error.  J.  A.  Neese,  of  Eastman,  for  defend- 
ant in  error. 

RUSSELL,  J.  The  plaintiff  in  error  ex* 
cepted  to  an  amendment  of  the  defendant's 
petition;  but,  as  this  exception  is  not  men- 
tioned in  the  brief  of  counsel,  it  will  be 
treated  as  abandoned. 

Complaint  is  made  that  the  judge  charged 
the  jury  that  "it  would  be  incumbent  upon 
the  defendant  to  show  that  it  not  only  used 
an  improved  spark  arrester,  or  other  appli* 
ance  for  the  prevention  of  fires,  but  that 
it  used  ordinary  care  and  diligence  to  apply 
to  its  engines  the  best  appliances  in  general 
use,  the  use  of  which  is  consistent  with  the 
practicable  operation  of  its  engines,  and  to 
use  reasonable  care  and  skill  in  keeping  the 
same  in  good  order."  The  exception  to  this 
charge  is  that  it  is  not  a  correct  statement 
of  the  law  applicable  to  the  issues  inyolyed, 
and  placed  upon  the  defendant  the  burden  of 
rebutting  the  presumption  against  it  by 
proof,  not  only  of  ordinary  care  and  dili- 
gence, but  also  that  it  had  equipped  its  ea-. 
gines  with  the  best  appliances  in  general  use 
for  the  purpose  of  preventing  fires,  which 
charge  is  too  stringent,  and  placed  upon  the 
defendant  a  burden  not  legally  required. 
We  do  not  think  that  the  charge  of  the 
court,  under  the  evidence  in  this  case,  im- 
posed any  hardship  upon  the  defendant,  or 
subjected  it  to  any  different  burden  than 
that  which  is  placed  there  by  law. 

There  was  confiict  in  the  evidence  as  to 
the  origin  of  the  fire  which  burned  the  plain- 
tiff's property.  Witnesses  for  the  defendant 
company  testified  that  there  had  been  a  fire 
in  the  woods  for  some  time,  and  that  this 
fire  caused  the  injury  of  which  the  plaintiff 
complained;  that  the  fire  was  not  caused  by 
sparks  thrown  out  by  the  engine.  On  the 
other  hand,  the  plaintiff  introduced  witness- 
es who  testified  that  they  saw  the  fire  start 
from  sparks  thrown  out  by  the  engine  as  It 
passed.  This  testimony,  if  credited  by  the 
jury,  cast  upon  the  railroad  company  the 
burden  of  satisfying  the  jury  that  the  com- 
pany was  not  liable  for  the  damage;  that 
although  the  fire  might  have  been  occasion- 
ed by  sparks  from  its  engine,  still  there  was 
no  liability,  because  the  company  had  pro- 
vided itself  with  such  appliances,  and  had 
so  used  them  as  that  the  casualty  could  not 
have  been  prevented  if  the  trains  were  op- 
erated at  all;  in  other  words,  that  the  pre- 
vention of  the  fire,  under  the  circumstances, 
would  have  necessitated  the  total  abandon- 
ment of  its  public  duty  by  the  common  car- 
rier. 

The  charge  complained  of  follows  literal- 
ly the  ruling  in  Southern  Ry.  Co.  v.  Thomp- 
son, 129  Ga.  367,  58  S.  E.  1044;  but,  under 
the  testimony  in  the  present  case,  the  in- 


structions of  the  court  as  to  the  ""best  ap- 
pliances" could  not  have  been  harmful,  even 
if  the  law  was  different,  because  the  defend- 
ant's witnesses  who  testified  upon  that  sub- 
ject both  swore  that  the  defendant  had  the 
very  best  appliances  known  to  American 
master  mechanics.  And  even  if  they  had  not 
so  testified,  to  say  that  the  company  has  the 
"best  in  general  use"  does  not  import  that 
it  is  required  to  have  the  best  that  are  made, 
or  the  best  that  have  been  discovered,  but 
merely  that  in  exercising  due  diligence  the 
company  has  procured,  as  it  should  do  in 
the  exercise  of  even  ordinary  diligence,  such 
appliances  as  are  shown  by  experience  and 
usage  to  be  the  best  suited  for  the  purpose 
intended.  A  charge  that  the  company  should 
show  that  it  had  provided  itself  with  the 
"best  appliances"  would  have  been  subject 
to  the  objection  raised;  but  the  words  •Mn 
general  use,"  etc.,  qualify  this  meaning,  so 
that  the  requirement  merely  conforms  to 
the  rule  of  ordinary  diligence. 

The  case  at  bar  is  distinguished  from 
those  of  Southern  Railway  Company  v.  Pace, 
114  Ga.  712,  40  S.  E.  723,  Gainesville,  etc., 
R.  Co.,  V.  Edmondson,  101  Ga.  747,  29  S.  B. 
213,  and  Southern  Ry.  Co.  v.  Myers,  108  Ga. 
165,  83  S.  E.  917,  in  that  in  those  cases,  not 
only  was  the  evidence  of  the  fire  wholly  cir- 
cumstantial but  the  great  preponderance  of 
the  evidence  tended  to  show,  not  only  that 
the  appliances  were  the  best  in  general  use, 
but  that  they  were  in  proper  condition  and 
properly  handled  in  the  present  case.  While 
the  evidence  is  undisputed  that  the  applianc- 
es conformed  to  the  law,  the  testimony  aa 
to  the  origin  of  the  fire,  given  by  the  wit- 
nesses for  the  plaintiff,  as  well  as  other  cir- 
cumstances in  the  case,  authorized  the  infer- 
ence on  the  part  of  the  jury  that,  although 
the  company  may  have  had  the  best  appli- 
ances in  general  use,  they  were  either  not 
in  good  condition  at  the  time  of  the  fire,  or 
that  they  were  not  properly  handled  at  that 
time. 

Judgment  affirmed. 

POTTLE^  J.,  not  presiding. 


01'  Ga.  App.  408) 

CHARLESTON  &  W.  C.  RT.  CO.  T.  BROWN. 

(No.  3,842.) 

(Court  of  Appeals  of  Georgia.     Sept.  24^ 

1912.) 

(SytlaluM  hy  the  Court  J 


Master  and  Sebvant  (§§  210.  258*)— Inju- 
ries TO  Servant— Assumption  of  Risk- 
Pleading. 

Two  railway  companies,  hereinafter  des- 
ignated as  company  A  and  company  B,  were 
sued  jointly  for  damages  for  personal  inju- 
ries. The  petition  alleged  substantially  ue 
following  facts:  The  two  companies  maintain 
and  operate  a  common  railroad  yard,  through 
which  two  parallel  tracks  extend.  Flaintiff 
was  &  flagman  in  the  emplo;^ment  of  company 
B,  and  at  the  time  of  his  injury  was  stand- 
ing between  the  two  tracks  and  engaged  in 
giving  signals  to  the  engineer  in  charge  of  an 
engine   of  company   B.     While   he    was   thus 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


6a.) 


OEOBOIA  BROKERAGE)  CO.  ▼.  J.  D.  FRAZIlffiEt  ft  CO. 


827 


engaged,  an  engine  of  company  A  came  along 
the  parallel  track,  adjoining  the  one  npon 
which  the  engine  of  company  B  was  moying, 
and  the  plaintiJS  was  struck  by  the  running 
board  of  the  engine  of  company  A  and  injured. 
The  allegations  ot  negligence  are  that  both 
companies  were  negligent  in  maintaining  the 
parallel  tracks  too  near  together,  and  that 
the  servants  in  charge  of  the  engine  of  com- 
pany A  were  guilty  of  negligence  m  osing  one 
of  the  parallel  tracks  at  the  time  when  the 
adjoining  track  was  being  used  b^  company 
B,  and  in  failing  to  give  the  plaintin  any  warn- 
ing or  signal  of  the  approach  of  the  engine 
of  company  A.  There  was  no  allegation  that 
the  servants  of  company  B,  in  charge  of  its 
engine,  knew  of  the  approach  of  the  engine 
of  company  A  and  failed  to  warn  the  plaintiff 
thereof.  The  petition  was  dismissed  as  to 
company  A,  and  the  general  demurrer  of  com* 
pany  B  was  overruled.  Held  that,  even  if  it 
was  negligence  to  maintain  the  two  parallel 
tracks  too  close  together,  this  was,  relatively 
to  company  B,  an  assumed  risk,  and  was  not 
the  proximate  cause  of  plaintiff*s  injury.  Held, 
further,  that  no  actionable  negligence  was  al- 
leged against  company  B,  and  as  to  it  the  pe- 
tition should  have  been  dismissed  on  general 
demurrer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Sen-ant,  Cent  Dig.  S§  554-556,  816-836;  Dec 
Dig.  §§  210,  258.^] 

Error  from  City  Court  of  Richmond  Coun- 
ty;   W.  F.  Eve,  Judge. 

Action  by  Edgar  Brown  against  the 
Charleston  &  Western  Carolina  Railway 
Company  and  another.  Judgment  for  plain- 
tiff, and  the  Charleston  &  Western  Carolina 
Railway  Company  brings  error.    Reversed. 

W.  K.  Miller,  of  Augusta,  for  plaintiff  in 
error.  J.  C.  C.  Black,  Isaac  S.  Peebles,  Jr., 
and  C.  H.  &  R.  8.  Cohen,  all  of  Augusta,  for 
defendant  in  error. 

RUSSELL,  J.    Judgment  reversed. 


(U  Ga.  App.  481) 

STEPHENS  V.  BARNES. 
(No.  3,783.) 

(Court  of  Appeals  of  Georgia.     Sept  24, 

1912.) 

(SyllahuM  hy  the  Court.) 

h  JUSnCBS  OF  THS  PEACE    ($   205*)— REVIEW 

OF  Decisions— Cebtiobabi— Dismissal. 
It  was  not  error  to  dismiss  the  certiorari. 
Where  the  answer  does  not  verify  the  allega- 
tions of  error  made  in  the  petition,  and  no 
steps  are  taken  to  perfect  the  answer,  the 
superior  court  can,  ox  its  own  motion,  dismiss 
the  certiorari.  Southern  Ry.  Co.  v.  Leggett, 
117  Ga.  31,  43  S.  E.  421.  "Points  made  in 
the  petition  for  certiorari,  but  not  verified  by 
the  answer  of  the  magistrate,  are  not  prop- 
erly before  the  court  for  decision."  Ridgway 
V.  Bryant,  8  Ga.  App.  564  (3),  70  S.  E.  28. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  793-799;  Dec  Dig.  { 
205.*] 

2.  Justices  of  the  Peace  (f  205*)— Review 
OF  Decisions— Cebtiobabi— Recobd. 

A  certificate  by  the  justice  of  the  peace 
that  "true  copies  of  all  the  proceedings  in  said 
cause  are  herewith  sent  up"  is  not  a  verifica- 
tion of  the  correctness  of  the  statements  con- 
tained in  the  petition  for  certiorari.  Southern 
Ry.  Co.  V.  Leggett,  supra. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §S  793-799;  Dec.  Dig.  { 
205.*] 


Error  ftom  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  between  Mrs.  J.  W.  Stephens  and 
A.  J.  Barnes.  From  a  judgment  dismissing 
certiorari,  Mrs.  Stephens  brings  error.  Af- 
firmed. 

I.  S.  Peebles,  Jr.,  and  T.  F.  Harrison,  both 
of  Augusta,  for  plaintiff  In  error,  J.  S.  Wat- 
kins,  of  Augusta,  for  defendant  In  error. 

RUSSELL^  J.    Judgment  affirmed. 


(U  Ga.  App.  498) 

QEOROIA  BROKERAGE  CO.  T.  J.  D.  FRA- 

ZIER  &  CO.    (No.  8,910.) 
(0)nrt  of  Appeals  of  Georgia.    Sept  24,  1912.) 

Tbiai,  (§  253*)— Chabob— Contents— CoNTBir- 
TioNS  OF  Pasties  on  Matebial  Issues. 
Where,  in  an  action  for  rebate  on  account 
of  the  damaged  condition  of  com  shipped  to 
plaintiffs,  and  also  for  an  alleged  shortage  in 
weight,  the  rescission  of  the  first  contract  of 
purchase  and  the  making  of  a  second  contract 
were  in  issue,  the  court  should  have  presented 
in  its  charge  the  contentions  of  each  party 
thereon. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  613-623;  Dec  Dig.  i  253.*] 

Error  from  Superior  Court,  B^ton  Coun- 
ty; W.  D.  Ellis.  Judge. 

Action  by  J.  D.  BYazier  ft  Co.  against  the 
Georgia  Brokerage  Company.  From  a  Judg- 
ment for  plaintiffs,  defendant  brings  error. 
Reversed. 

Payne,  Little  &  Jones,  of  Atlanta,  for 
plaintiff  in  error.  Walter  C.  Hendriz,  of 
Atlanta,  for  defendants  in  error. 

RUSSELL,  J.  J.  D.  Frazler  &  (>>.  brought 
suit  against  the  Georgia  Brolcerage  0)m- 
pany  to  recover  a  certain  sum,  alleged  to  be 
a  rebate  allowed  on  a  car  of  com  on  ac- 
count of  Its  damaged  condition  and  Its  fail- 
ure to  come  up  to  sample,  and  to  recover, 
also,  for  an  alleged  shortage  in  the  weight 
of  the  com.  The  defendant  relied  upon  two 
defenses:  (1)  That  the  sale  was  made  with 
the  knowledge  of  the  buyers  that  the  de- 
fendant was  acting  therein  simply  as.  agent 
for  other  parties,  and  was  not  the  seller; 
(2)  that  there  was  no  guaranty  of  the  qual- 
ity of  the  com.  The  plaintiff  relied,  for  evi- 
dence of  the  guaranty,  upon  an  agreement 
in  reference  to  the  com,  made,  as  the  plain- 
tiff contended,  after  the  trade  under  the 
first  contract  had  been  rescinded.  This  re- 
scission, and  the  existence  of  any  second 
contract,  was  denied  in  toto  by  the  defendant; 
and,  under  the  evidence  and  the  pleadings, 
this  conflict  presented  a  material  issue  In 
the  case.  As  an  inspection  of  the  charge  of 
the  trial  Judge  shows  that  the  contention  of 
the  defendant  as  to  this  material  point  was 
not  referred  to,  a  new  trial  should  have 
been  granted.  The  contentions  of  both  par- 
ties should  be  presented  with  equal  fullness, 
and  no  material  contention  of  either  idain- 
tiff  or  defendant  should  be  omitted. 

Judgment  reversed. 


*P»r  other  cases  see  same  topio  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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01  Oa.  App.  407) 

TRATIiOB  T.  BPPS.     (No.  8,903.) 
(Court  of  Appeals  of  Georgia.    Sept  24,  1912.) 

(SyUahu9  hy  the  Court.) 

1.  Evidence  (§175*)— Best  and  Sbcondabt 
Evidence  —  Beoobd  of  Judicial  Pbogeed- 

ING. 

An  original  petition  and  order,  filed  in  the 
superior  court,  was  not  admissible  in  evidence 
on  the  trial  of  a  case  in  a  city  court,  over  the 
objection  that  a  certified  copy  of  sucn  petition 
and  order  should  have  been  introduced.  Whit- 
aker  v.  State,  11  Ga.  App.  — ^  75  S.  E.  259 
(15). 

[Ed.  Note..— For  other  cases,  see  Evidence. 
Cent  Dig.  §S  561.  665,  568,  669;  Dec  DIf .  f 
175.*] 

2.  EviDBRCB  (§  158*)— Best  and  Secohdabt 
Evidence— Bboobd  of  Judicial  Pboceed- 

ING. 

The  highest  and  best  evidence  that  a  named 
person  is  a  duly  authorized  trustee  in  bankrupt- 
cy is  a  certified  copy  of  the  order  approving  the 
t>ond  given  by  him  as  such  trustee,  and  it  is 
incompetent  to  prove  by  parol  evidence  that 
such  a  person  is  trustee  in  bankruptcy,  over  the 
objection  that  there  is  higher  and  better  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  »  471-526;  Dec.  Dig.  {  158.*] 

3.  Evidence  (S  176*)— JBbst  and  Sbcondabt 
Evidence  —  Recobd  of  Judicial  Pboceed- 

ING. 

The  original  minutes  of  a  superior  court 
ai«  not  admissible  in  the  trial  of  an  action  in  a 
dty  court  over  the  objection  that  such  minutes 
are  not  primary  evidence.  Civil  Code  1910,  § 
6753. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
CentUig.  Si  561, 565, 568, 569 ;  DecDig.  { 175.*] 

Error  from  City  Court  of  Covington;  W, 
H.  Whaley,  Judge. 

Action  between  B.  C.  Traylor  and  C.  C. 
Eppe,  Jr.,  receiver.  From  the  judgment, 
Traylor  brings  error.    Reversed. 

PhUi  W.  Davis,  Jr.,  of  Atlanta,  for  plaln- 
tiflf  In  error.  C.  C.  Klug,  of  Covington,  for 
defendant  in  error. 

RUSSELL,  J.    Judgment  reversed. 


(11  Oa.  App.  487) 

ROGERS  T.  NATIONAL  CASH  REGISTER 

CO.     (No.  3,709.) 

(Court  of  Appeals  of  Georgia.    Sept  24, 1912.) 

(Syllahut  hy  the  Court.) 

Appeal  and  Bbror  (§  639*)— Record— Bbiep 

OF  Evidence. 

There  being  no  bona  fide  attempt  to  make 
a  brief  of  the  evidence  as  required  by  law  (the 
purported  brief  containing  all  the  questions  of 
counsel  and  the  answers  of  witnesses  in  full, 
as  well  as  the  rulings  of  the  court  in  extenso, 
and  including  colloquies  between  the  court  and 
counsel),  and  all  the  assignments  of  error  be- 
ing dependent,  for  their  determination,  upon  a 
consideration  of  the  evidence,  in  accordance 
with  the  ruling  of  the  Supreme  Court  in  Whit- 
aker  v.  State,  IBS  Ga.  139,  75  S.  E.  254  (see, 
also,  ^^^litake^  v.  State,  11  Ga.  App.  208,  213, 
75  S.  E.  25.*^),  the  judgment  of  the  lower  court 
must  be  affirmed. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2787;   Dec.  Dig.  §  639.*] 


Error  from  Ciity  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  between  W.  W.  Rogers  and  tbe  Na* 
tional  Cash  Register  Company.  P*rom  tbe 
Judgment,  Rogers  brings  error.    Affirmed. 

Morris  Macks,  Lamar  Hill,  JF.  H.  &  J.  A. 
Dodgen,  and  Jackson  &  Smith,  all  of  Atlan- 
ta, for  plaintiff  in  error.  W.  S.  Dillon  and 
Anderson,  Felder,  Rountree  ft  Wilson,  all  of 
Atlanta,  for  defendant  In  error. 

RUSSELL,  J*    Judgment  affirmed. 


(U  Oft.  App.  486) 

BDERHEIMER,  STEIN  ft  CO.  ▼.  OARSON. 

(No.  3,683.) 

(Court  of  Appeals  of  Georgia.    Sept  24,  1912.) 

fSyllahuM  hy  the  Court.) 

1.  EkBTOPPEL  (S  68*)--Bquitablk  Estopfcl^ 
Position  in  Judicial  Proceeding. 

This  case  is  controlled  in  principle  by  tha 
decision  of  this  court  in  Haber-Blum-Block 
Hat  Co.  y.  Friesleben,  6  Ga.  App.  123,  62  S. 
E.  712.  The  defendant  haying  invoked  and 
obtained  from  the  referee  a  ruling  that  the 
plaintiffs'  claim  was  not  provable  in  bankrupt- 
cy, and  the  plaintiffs  having  acquiesced  in  such 
ruling  to  their  prejudice,  the  defendant  is  now 
estopped  from  assuming  an  inconsistent  posi- 
tion, and  from  asserting  that  the  plaintiffs  can- 
not recover  on  account  of  the  defendant's 
discharge  in  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  §S  165-169;   Dec.  Dig.  §  6a*  ] 

2.  FoBMEB  Decision  Controlling. 

As  to  the  plaintiffs'  right  to  recover,  tha 
decision  is  controlled  by  the  ruling  of  this  court 
in  Ederheimer,  Stein  ft  Co.  t.  Carson,  7  Ga* 
App.  304,  66  S.  E.  814. 

Error  from  Superior  0>nrt,  Tift  County; 
W.  E.  Thomas,  Judge. 

Action  by  Ederheimer,  Stein  &  Co.  against 
Keith  Carson.  Judgment  for  defendant,  and 
plaintiffs  bring  error.     Reversed. 

J.  B.  Murrow,  of  Tlfton,  and  J.  J.  Murray, 
of  Nashville,  for  plaintiffs  In  error.  Fnl- 
wood  &  Skeen  and  R.  D.  Smith,  all  of  Tlfton, 
for  defendant  in  error. 

RUSSELL,  J.    Judgment  reversed. 


(U  Oft.  App.  60U 

SOUTHERN  TOBACCO  CO.  v.  ARMSTRONG. 

(No.  4,234.) 

(Court  of  Appeals  of  Georgia.    Sept  24, 191^) 

(SyUahuM  hy  the  Court.) 

1.  Corporations  (8  80*)— Stock  —  Rxcovsbt 
of  :subscsiptions. 

An  insolvent  corporation  cannot  enforce 
payment  of  a  stock  subscription  from  one  who 
was  induced  by  the  fraud  of  the  authorized 
agent  of  the  corporation  to  make  the  subscrip- 
tion, if  the  subscriber  was  not  guilty  of  laches  in 
dlscovermg  the  fraud,  did  not  in  any  manner 
waive  the  fraud,  and  within  a  reasonable  time 
after  the  discovery  of  the  fraud  repudiated  his 
subscription    contract    before   the    corporation 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  a  Am.  Dig.  Key-No.  Scries  A  Rap'r  Indei^ 
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became  Insolvent  and  the  rights  of  bona  fide 
creditors  had  intervened. 

FBd.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  If  244-265 ;  Dm.  Dig.  §  80.*] 

2.  Corporations  (§  80*)— Stock  — >  Rbcovsbt 

of  subsoriftions. 

Where  a  stock  subscription  has  been  in- 
duced by  fraud,  it  is  not  necessary,  in  order  to 
prevent  rescission  of  the  contract,  that  insol- 
vency proceedings  be  actually  instituted,  or 
some  act  of  insolvency  be  committed  by  the 
corporation ;  but  where  the  effect  of  the  rescis- 
sion would  be  to  diminish  the  security  of  the 
bona  fide  creditors  of  the  corporation,  becom- 
ing such  after  the  contract  of  subscription  had 
been  made,  the  rescission  will  not  be  allowed. 
What  fraud  creates,  justice  will  destroy,  pro- 
vided that  in  the  destruction  greater  injustice 
is  not  done  to  innocent  third  persons. 

TBd.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §f  244-266 ;  Dec.  Dig.  {  80.*] 

8.  Corporations  (fi  80*)  —  Sxook— Rbcovebt 

OF  Subscriptions. 

Where  the  president  of  a  corporation, 
while  holding  an  unrecorded  mortgage  covering 
the  assets  of  the  corporation,  induces  one,  by 
falsely  stating  that  there  is  no  debt  or  lien 
against  the  corporation,  to  subscribe  to  its 
stock,  he  cannot  be  heard,  when  the  subscriber 
discovers  the  fraud  and  endeavors  to  rescind 
his  contract  of  stock  subscription,  to  object  to 
the  rescission,  on  the  ground  that  it  would  af- 
fect his  rights  as  a  creditor  of  the  corpora- 
tion. The  rule  is  universal  that  no  man  can 
take  advantage  of  his  own  wrong. 

TEd.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §{  244-265 ;  Dec  Dig.  §  80.*] 

4.  Corporations  (§  80*)— Stock  —  Recovery 

OF  Subscriptions. 

Whether  a  subscriber  to  the  stock  of  a 
corporation,  who  is  endeavoring  to  rescind  his 
subscription  on  account  of  fraud,  has  been 
guilty  of  laches  in  discovering  the  fraud,  or 
delinquent  in  repudiating  his  subscription  con- 
tract after  discovering  the  fraud,  or  has  waived 
his  right  to  rescind  after  knowledge  of  the 
fraud,  are  all  questions  to  be  determined  by  the 
jury,  under  the  facts  of  the  particular  case. 

[Ed.  Note.— For  other  cases,  se&  Corpora- 
tions, Cent  Dig.  {§  244-265 ;  Dec.  Dig.  |  80.*] 

Error  from  City  Court  of  Richmond"  Coun; 
ty;    W.  F.  Eve,  Judge. 

Action  by  the  Southern  Tobacco  Company 
against  James  P.  Armstrong.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

This  was  a  suit  brought  by  the  Southern 
Tobacco  Company  against  James  P.  Arm- 
strong on  a  promissory  note  for  $3,750.  The 
note  was  given  by  Armstrong  in  part  pay- 
ment for  50  shares  of  the  capital  stock  of 
the  Southern  Tobacco  Company;  he  having 
paid  for  the  stock  $1,250  in  cash  In  addi- 
tion to  the  note.  The  defendant  resisted 
payment  of  the  note,  on  the  ground  that  his 
subscription  was  procured  by  false  and  fraud- 
ulent representations,  made  to  him  by  the 
president  and  the  secretary  of  the  corpora- 
tion; the  specific  representations  being  that 
the  total  liability  of  the  corporation  con- 
sisted of  preferred  capital  stock  amount- 
ing to  $250,000,  and  common  stock  amount- 
ing to  $100,000,  and  that  other  than  this 
stock  liability  the  corporation  had  no  lia- 


bilities of  any  character.  He  alleges  that, 
relying  upon  the  truth  of  the  representa- 
tions so  made  by  the  atithQrized  agents  of 
tne  corporation,  he  subscribed  for  and  pur- 
chased 50  shares  of  the  preferred  stock  of 
the  corporation,  paying  therefor  on  account 
the  sum  of  $1,250,  and  executed  the  note 
sued  on  for  the  balance;  that  before  the 
note  matured  he  discovered  that  the  rep- 
resentations made  by  the  president  and  sec- 
retary of  the  company  to  him  to  induce  him 
to  buy  the  stock  were  false  and  fraudulent; 
that,  while  the  president  stated  to  him  spe- 
cifically that  there  were  no  liens  or  mort- 
gages on  the  property,  he,  the  president,  held 
an  unrecorded  mortgage  for  $150,000  against 
the  company,  payable  to  himself,  which  cov- 
ered the  entire  assets  of  the  company;  that, 
if  he  had  known  of  the  existence  of  this  mort- 
gage, he  would  not  have  subscribed  for  the 
stock;  and  that  the  failure  of  the  president 
to  disclose  to  him  the  existence  of  the  debt 
secured  by  the  mortgage,  when  specifically 
asked  in  reference  thereto  by  him,  amounted 
to  such  fraud  as  would  release  him  from  all 
liability  on  the  note.  In  his  plea  he  asked 
Judgment  against  the  plaintiff  corporation  for 
the  $1,250  obtained  from  him  through  the 
perpetration  of  the  fraud  as  set  forth. 

On  the  trial  of  the  case  the  plaintiff 
amended  his  petition,  by  way  of  replication, 
by  specifically  denying  all  the  allegations  of 
fraud,  and  alleged  that  the  defendant  had 
been  guilty  of  such  laches  In  setting  up  the 
alleged  fraud  as  would  estop  him  from  set- 
ting up  that  defense;  also  that  after  his 
subscription  to  the  stock,  and  after  the  time 
he  claims  to  have  discovered  the  alleged 
fraud  and  misrepresentations,  he  ratified  his 
subscription  by  continuing  to  act  as  a  stock- 
holder of  the  corporation;  that  subsequently 
to  the  giving  of  the  note  sued  on,  for  the 
balance  owing  on  subscription  for  the  stock, 
the  corporation  created  a  large  amount  of 
debts,  many  of  which  were  outstanding  and 
unpaid,  approximating  as  follows:  Bonds, 
$100,000;  banks,  $10,388;  other  obligations, 
$9,615;  and  that  the  assets  owned  by  the 
corporation  were  not  sufficient,  when  the 
stock  subscription  was  made  by  the  defend- 
ant, to  pay  this  outstanding  Indebtedness, 
and  the  corporation  was  then,  since,  and 
now  is.  Insolvent,  and  It  was  necessary,  for 
the  benefit  of  the  creditors  of  the  corpora- 
tion, to  collect  the  amount  owed  by  the  de- 
fendant on  this  note,  and  that  even,  there- 
fore. If  the  allegations  of  the  defendant  as 
to  fraud  and  misrepresentations,  as  set  out 
in  his  answer,  were  true,  it  would  amount 
to  no  legal  defense  to  this  suit. 

The  defendant  offered  testimony  to  prove 
that  the  corporation  was  Insolvent  at  the  time 
of  the  stock  subscription  and  at  the  time 
suit  was  brought  on  the  note;  and  this  testi- 
mony was  excluded  by  the  court,  on  the 
ground  that,  as  the  suit  was  brought  by  the 
corporation,  and  not  by  its  creditors,  and  as 


•For  other  cases  see  some  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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the  corporatioQ  was  a  going  concern,  sucli 
evidence  was  immaterial;  that  this  defense 
could  only  be  material  in  a  suit  brought  by 
creditors  of  the*  corporation,  either  by  an 
assignee  or  a  receiver.  Error  is  assigned  as 
to  this  ruling.  The  jury  returned  a  verdict 
for  the  defendant  for  $1,250,  and  the  plain* 
tiflTs  motion  for  a  new  trial  was  overruled. 

!Wm.  H.  Barrett,  of  Augusta,  for  plaintiff 
in  error.  C.  H.  &  R.  S.  Cohen,  of  Augusta, 
for  defendant  in  error. 

HILL,  O.  J.  (after  stating  the  facts  as 
above).  [11  The  principal  question  raised  by 
the  record  has  been  well  settled  by  frequent 
adjudications,  both  in  England  and  in  this 
country,  Mr  Justice  Lumpkin,  in  the  re- 
cent case  of  Gress  v.  Knight,  135  Ga.  GO,  68 
S.  B.  834,  31  L.  R.  A.  (N.  S.)  900,  after  re- 
viewing different  adjudications  on  the  sub- 
ject, and  especially  the  decisions  of  the  Su- 
preme Court  of  this  state  relating  thereto, 
lays  down  the  following  legal  principles:  (1) 
"As  between  a  stockholder  and  the  corpora- 
tion, unless  special  circumstances  alter  the 
case,  the  general  rule  that  contracts  obtain- 
ed by  fraud  may  be  avoided  by  the  party  de- 
frauded applies  to  a  stock  subscription  in- 
duced by  the  fraud  of  the  company  through 
its  authorized  agents;  and  so,  likewise,  where 
only  the  rights  of  other  shareholders  are  af- 
fected, the  company  being  solvent  and  a  go- 
ing concern."  (2)  *'If  a  person  subscribes  for 
stock  in  a  corporation,  and  thereupon  the 
company  proceeds  to  do  business  upon  the 
basis  of  the  stock  subscribed,  and  incurs  in- 
debtedness, the  subscriber  cannot,  after  in- 
solvency of  the  company  and  the  appoint- 
ment of  a  receiver,  obtain  relief  on  the 
ground  of  fraudulent  representations  of  the 
agents  of  the  company  in  securing  his  sub- 
scription, as  against  creditors  thus  obtaining 
rights,  or  a  receiver  representing  them."  (3) 
"Where  a  subscriber  for  stock  in  a  corpora- 
tion seeks  to  set  aside  the  subscription  on 
the  ground  of  fraud  in  its  procurement,  after 
a  receiver  has  been  appointed  for  the  com- 
pany, in  determining  whether  he  can  do  so  it 
is  to  be  considered  what  length  of  time  has 
elapsed  since  the  subscription  was  made; 
whether  the  subscriber  has  actively  partic- 
ipated in  the  management  of  the  affairs  of 
the  corporation;  whether  there  has  been  any 
lack  of  diligence  on  his  part,  either  In  dis- 
covering the  fraud,  or  in  taking  steps  to 
rescind  after  Its  discovery,  and  whether  any 
considerable  amount  of  corporate  indebted- 
ness has  been  created  since  the  subscription 
was  made,  which  remains  outstanding  and 
unpaid." 

It  will  be  seen,  from  Mr.  Justice  Lump- 
kin's r6sum6  of  the  decisions,  that  all  the 
cases  cited  by  him  were  cases  in  which  the 
proceedings  were  instituted  against  the  stock- 
holder in  favor  of  creditors  of  the  corporation. 
In  each  case  the  plaintiff  was  either  a  receiv- 
er, an  assignee,  or  trustee,  or  the  corporation 


had  ceased  to  be  a  going  concern,  or  the  sub- 
scriber had  paid  his  money  into  the  cor- 
poration treasury,  and  subsequently  brought 
suit  to  recover  the  money  so  paid  in  on  the 
ground  that  it  was  procured  from  him  by 
fraudulent  representations  made  by  authoris- 
ed agents  of  the  corporation.  It  may  be 
stated,  then,  as  a  well-settled  principle, 
founded  in  equity,  justice,  and  law,  that 
where  the  suit  is  between  the  corporation 
and  a  subscribing  stockholder,  and  no  in- 
vasion of  rights  of  creditors  is  involved,  the 
defense  of  fraud  would  be  a  good  defense  to 
recovery  on  a  note  given  for  the  stock  sub- 
scription; but  where  the  rights  of  creditors 
are  involved,  and  debts  have  been  incurred 
by  the  corporation  after  the  subscription,  and 
on  the  faith  of  the  subscription  credit  has 
been  extended  to  the  corporation,  that  as 
against  such  creditors  the  defense  of  fraud 
would  not  be  good. 

[21  This  leaves  in  the  present  case  only 
one  general  question  to  be  decided,  which  Is 
not  fully  controlled  by  the  decision  of  the 
Supreme  Court  in  Gress  v.  BCnight,  supra; 
and  this  question  is  as  to  the  meaning  of 
the  term  "insolvency  of  the  corporation." 
It  will  be  noted  that  in  that  decision  Mr. 
Justice  Lumpkin  states  the  proposition  that 
a  subscriber  cannot,  after  the  insolvency  of 
the  company  and  the  appointment  of  a  re- 
ceiver, obtain  relief  on  the  ground  of  fraud- 
ulent representations  of  the  agents  of  the 
company  in  securing  his  subscription,  as 
against  creditors  thus  obtaining  rights,  or 
a  receiver  representing  them.  The  question 
is:  Can  a  subscriber  obtain  relief  <»i  the 
ground  of  fraud,  although  the  corporation 
may  be  in  debt,  where  no  Insolvency  pro- 
ceeding of  any  kind  has  been  Instituted 
against  it,  and  where  the  corporation  is  still 
a  going  concern?  In  the  case  of  Newton 
National  Bank  v.  Newbegln,  decided  by  the 
United  States  Circuit  Court  of  Appeals  of 
the  Eighth  Circuit,  and  reported  in  74  Fed. 
335,  20  a  C.  A.  339,  33  L.  R,  A.  727,  the 
learned  judge  uses  the  following  language  in 
discussing  this  subject:  "There  are  obvious 
reasons  why  a  shareholder  of  a  corporation 
should  not  be  released  from  his  subscription 
to  its  capital  stock  after  the  insolvency  of 
the  company,  and  particularly  after  a  pro- 
ceeding has  been  inaugurated  to  liquidate  its 
affairs,  unless  the  case  is  one  in  which  the 
stockholder  has  exercised  due  diligence,  and 
in  which  no  facts  exist  upon  which  corpor- 
ate creditors  can  reasonably  predicate  an 
estoppel.  When  a  corporation  becomes  bank- 
rupt, the  temptation  to  lay  aside  the  garb 
of  stockholder,  on  one  pretense  or  another, 
and  to  assume  the  role  of  a  creditor,  is  very 
strong,  and  all  attempts  of  that  kind  should 
be  viewed  with  suspicion.  If  a  considerable 
period  of  time  has  elapsed  since  the  sub- 
scription was  made,  if  the  subscriber  has 
actively  participated  in  the  management  of 
the  affairs  of  the  corporation,  if  there  has 
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been  any  want  of  diligence  on  the  part  of 
the  stockholder,  either  in  discovering  the  al- 
leged fraud,  or  in  taking  steps  to  rescind 
when  the  fraud  was  discovered,  and,  above 
all,  if  any  considerable  amount  of  cori)orate 
indebtedness  has  been  created  since  the  sub- 
scription was  made,  which  is  outstanding 
and  unpaid,  in  all  of  these  cases  the  right 
to  rescind  should  be  denied,  where  the  at- 
tempt is  not  made  until  the  corporation  be- 
comes insolvent  But  if  none  of  these  con- 
ditions exist,  and  the  proof  of  the  alleged 
fraud  is  clear,  we  think  that  a  stockholder 
should  be  permitted  to  rescind  his  subscrip- 
tion as  well  after  as  before  the  company 
ceases  to  be  a  going  concern."  See,  also, 
Hinkley  v.  Sac  Oil  &  Pipe  I/ine  Co.,  132 
Iowa,  396,  107  N.  W.  629,  119  Am.  St  Rep. 
564;  Fear  v.  Bartlett,  81  Md.  435,  32  Att. 
322,  33  L.  R.  A  723.  In  the  case  of  Fear 
V.  Bartlett  supra,  it  was  held  that  the  doc- 
trine that  unpaid  subscriptions  to  the  cap- 
ital stock  of  a  corporation  were  a  trust  fund 
for  the  creditors  has  no  application  until 
the  corporation  becomes  insolvent,  and  in 
the  Course  of  the  opinion  the  learned  Judge 
said  that  the  right  to  rescind  may  be  exer- 
cised (assuming  diligence)  unless  **proceed- 
Ings  of  insolvency,  voluntary  or  involuntary, 
have  been  instituted,  or  some  act  done  that 
in  law  is  regarded  as  an  act  of  insolvency." 
Not  until  then  does  the  entire  property  of 
the  corporation,  including  unpaid  subscrip- 
tions to  its  capital  stock,  become  a  trust 
fund  for  the  payment  of  its  debts,  and  not 
until  then  are  the  creditors  entitled  to  the 
payment  of  their  debts  before  there  can  be 
any  distribution  among  the  stockholders. 

Unquestionably  the  rule  is  the  same  in 
England  as  in  America,  that  a  stockholder 
cannot,  after  bankruptcy  or  insolvency,  re- 
scind his  subscription  for  fraud.  10  Cyc. 
441.  Can  a  subscriber  rescind  for  fraud  if 
the  fact  of  insolvency  exists,  where  no  pro- 
ceedings of  insolvency  have  begun,  or  pay- 
ment of  debts  of  the  cori)oration  has  not 
been  stopped  by  reason  of  its  insolvency? 
While  some  of  the  decisions  which  we  have 
just  cited  seem  to  indicate  that  this  cannot 
be  done,  yet  we  are  inclined  to  the  view  that 
the  sounder  rule  is  that  wherever  a  corpo- 
ration incurs  debts  after  the  subscription  to 
the  capital  stock  has  been  made,  and  the 
fact  of  insolvency,  by  reason  of  these  debts, 
exists,  the  right  of  the  creditor  would  be 
superior  in  dignity  to  the  right  of  a  sub- 
scriber to  rescind  for  fraud.  Indeed,  some 
authorities  go  to  the  extent  of  holding  that 
where  the  debts  of  the  corporation,  even 
though  it  is  a  going  concern,  exceeded  the 
amount  of  the  subscription,  the  defrauded 
stockholder  cannot  rescind.  This  seems  to  be 
the  decision  of  the  Supreme  Court  of  Geor- 
gia in  Turner  v.  Grangers'  Insurance  Co.,  65 
Ga.  649, 39  Am.  Rep.  801,  where  it  is  expressly 
held  that,  though  a  subscription  to  stock  may 
have  been  induced  by  fraud,  the  subscriber 
^ould  not  recover  the  amount  paid,  if  there 


were  debts  contracted  after  his  subscription. 
The  underlying  principle  for  the  rule  here 
discussed  is  that  creditors  of  corporations 
have  superior  rights  to  the  assets  of  the  cor- 
poration, including  its  capital  stock ;  and  as 
expressed  by  Mr.  Morawetz,  in  his  admirable 
work:  *'It  has  been  settled  that,  if  a  cor- 
poration is  insolvent,  a  shareholder  whose 
contract  of  subscription  was  obtained  by 
fraud  of  the  company's  agents  cannot  dimin- 
ish the  security  of  bona  fide  creditors  by 
rescinding  his  contract  to  contribute  to  the 
amount  of  capital  stock  subscribed  to  by 
him."  Morawetz  on  Private  Corporations 
(2d  Ed.)  §  595.  And  see  1  Thompson  on  Cor- 
porations, §  737,  and  cases  there  cited. 

On  the  trial  of  this  case  the  plaintifT  of- 
fered evidence  to  show  that  debts  were  in- 
curred by  the  corporation  subsequently  to 
the  defendant's  subscription  to  the  capital 
stock,  and  that  these  debts  were  still  in  ex- 
istence, and  that  by  reason  thereof  the  cor- 
poration was  insolvent  and  that  it  was  nec- 
essary to  collect  the  subscription  sued  for 
and  represented  by  the  note,  in  order  to  pay 
these  debts.  The  learned  trial  judge  re- 
pelled this  testimony,  on  the  ground  that 
the  suit  was  by  the  corporation  itself,  and 
that  there  was  no  proof  that  when  the 
subscription  was  made  the  corporation  had 
ceased  to  be  a  going  concern,  and  that, 
to  constitute  a  bar  to  the  rescission,  suit 
should  be  brought  by  a  creditor,  through  an 
assignee  or  receiver.  In  other  words,  he 
ruled  out  the  testimony  as  to  the  fact  of 
insolvency.  We  think  the  testimony  was  ad- 
missible, for  we  are  clearly  of  the  opinion 
that  the  sounder  rule,  as  above  indicated,  is 
that,  wherever  the  fact  of  insolvency  exists, 
there  can  be  no  rescission  for  fraud;  or,  as 
expressed  by  Judge  Lumpkin  in  Gress  v. 
Knight,  supra,  as  to  creditors  whose  claims 
arose  after  the  stockholders  became  such, 
their  rights  are  superior  to  any  rights  of  re- 
scission. The  reason  for  the  rule  is  that, 
when  a  person  subscribes  to  the  capital 
stock  of  a  corporation,  he  must  be  held  to 
contemplate  that  the  corporation  shall  incur 
debts  and  pledge  its  capital,  including  the 
liability  of  its  members  for  unpaid  capital, 
as  security ;  that  the  creditors  who  in  good 
faith  trust  the  corporation  upon  the  faith 
of  this  security  stand  in  the  position  of  in- 
nocent purchasers  for  value,  to  the  extent 
of  their  equitable  lien;  and  that  it  would 
be  unjust  to  permit  a  shareholder  to  dis- 
affirm his  contract  and  refuse  to  pay  his 
share  of  the  capital  stock  after  it  had  been 
thus  pledged  with  his  knowledge  and  con- 
sent to  innocent  third  persons.  1  Thompson 
on  Corporations,  f  737.  What  fraud  creates, 
justice  will  destroy,  provided  that  in  the  de- 
struction greater  injustice  is  not  done  to 
innocent  third  persons. 

[31  It  is  insisted  by  learned  counsel  for  de- 
fendant that  the  special  facts  of  this  case 
entitle  him  in  equity  and  good  conscience 
to  rescind  his  contract  of  subscription  and 
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to  be  paid  back  the  amount  of  cash  paid  on 
his  subscription,  notwithstanding  the  rule  as 
above  stated.  It  Is  claimed  that  the  corpo- 
ration was  rendered  Insolvent  by  reason  of 
the  existence  of  a  debt  of  |100,000,  which 
was  secured  by  a  mortgage  on  all  its  assets, 
and  that  this  mortgage  was  held  by  the  au- 
thorized agent,  to  wit,  the  president  of  the 
corporation,  who  had  Induced  him,  by  false 
representations  of  the  company's  solvency, 
to  purchase  the  60  shares  of  the  company's 
capital  stock;  in  other  words,  that  the  out- 
standing debts  of  the  corporation  were  due 
to  the  very  party,  acting  as  agent  of  the 
corporation,  who  committed  the  fraud 
against  him,  and  that  it  would  be  inequitable 
and  unjust.  In  view  of  these  facts,  to  permit 
the  creditor  who  stood  in  such  relation  to 
him  to  prevent  a  rescission  of  his  contract 
of  subscription.  The  argument  strikes  us 
with  great  force,  and,  if  the  testimony  of- 
fered was  limited  to  this  debt  of  $100,000 
held  by  the  president,  we  would  be  Inclined 
to  hold  in  favor  of  the  contention  of  the 
defendant  But  the  testimony  offered  in- 
cluded, in  addition  to  this  debt  of  $100,000, 
other  debts  amounting  to  $20,000.  These 
debts  are  mi^ch  greater  in  amount  than  the 
subscription  made  by  the  defendant  to  the 
capital  stock  of  the  company,  and  it  is  al- 
leged that  these  debts  were  incurred  after 
the  subscription  had  been  made.  If  these 
facts  were  shown,  and  it  was  further  shown 
that  by  reason  of  this  $20,000  debt  the  com- 
pany was  insolvent,  the  principle  of  the 
rule  which  we  have  discussed  would  apply, 
and  there  could  not  be,  legally  and  equitably, 
a  rescission  by  the  defendant;  and  for  this 
reason  we  reverse  the  Judgment  of  the  court 
below,  in  order  that  these  questions  may  be 
determined. 

[4]  It  was  insisted  on  the  part  of  the 
plaintift  that,  even  conceding  that  the  al- 
leged fraud  was  perpetrated  on  the  defend- 
ant, yet  his  long  delay  in  asserting  his  rights, 
and  his  active  participation  in  the  affairs  of 
the  corporation  after  he  discovered  the  ex- 
istence of  the  debts,  would  estop  him  from 
now  setting  up  his  rights.  This  was  a  ques- 
tion of  fact  for  the  Jury  to  determine,  and, 
as  the  evidence  was  in  conflict,  both  on  the 
question  as  to  diligence  and  the  question  as 
to  participation  by  the  defendant  as  a  stock- 
holder in  the  management  of  the  affairs  of 
the  corporation  after  the  discovery  of  the 
fraud  which  he  claimed  had  been  perpetrated 


against  him,  this  court  cannot  say  that  on 
these  points  the  verdict  in  favor  of  the  de- 
fendant was  not  authorized. 

We  grant  a  new  trial  in  the  case  because 
of  the  error  of  the  trial  ^udge  in  excluding 
the  evidence  offered  to  prove  the  Insolvency 
of  the  corporation.  The  exceptions  to  the 
charge  of  the.  court,  and  to  the  refusal  to 
charge  as  requested,  are^  we  think,  without 
merit 

Judgment  reversed. 

(U  Oa.  App.  688) 

EIBKLAND  v.  SOUTHEBLAND  et  aL 
(No.  3,73a) 

(Court  of  Appeals  of  Georgia.    Sept  27, 1912.) 

(8yUahu9  hy  the  Court,) 

1.  Shebiffs  and  Constables  (|  157*)— Lia- 
bilities ON  Bonds. 

Construing  sections  12  and  13  in  connec- 
tion with  section  298  of  the  Civil  Code  of 
1910,  any  person  aggrieved  by  the  failure  of 
a  sheriff  to  pay  over  to  him  the  overplus  re- 
maining from  the  sale  of  his  property,  after 
the  satisfaction  of  the  fi.  fas.  under  the  levy 
of  which  it  was  brought  to  sale,  may  maintain 
an  action  against  the  sheriff  and  the  sureties 
upon  his  bond,  where  it  appears  that  the  sher- 
iff acted  under  the  bond,  gave  no  other  official 
bond,  and  that  the  cause  of  action  orinnated 
in  the  breach  by  the  sheriff  of  Ills  official  du^. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  S§  354-^71;  Dec.  Dig. 
f  157.*] 

2.  Action  Not  Barbed. 

It  does  no  appear  from  the  petition  that 
the  action  was  barred  by  the  statute  of  limi- 
tations. 

3.  Sheriffs  and  Constables  (fl68*)— Lia- 
bilities ON  Bonds— Actions— PARTiwi. 

It  was  error  to  sastain  the  demurrer  and 
dismiss  the  petition  upon  the  ground  that  the 
bond  was  payable  to  the  ordinary  and  that  the 
suit  was  brought  by  the  person  aggrieved. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §§  39&404;  Dec.  Dig.  i 
168.*] 

Error  from  City  Court  of  Douglas;  J.  G. 
McCall,  Judge. 

Action  by  K.  Kirkland  against  W.  W. 
Southerland  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed. 

M.  D.  Dickerson,  of  Douglas,  for  plalntifF 
in  error.  F.  Willis  Dart  and  O'Steen  & 
Wallace,  all  of  Douglas,  for  defendants  In 
error. 

RUSSELL,  J.    Judgment  reversed. 
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(11  Ck.  App.  837) 

MYERS  V.  HOOK.     (No.  3,6«3.) 

(Court  of  Appeals  of  Georgia.     Sept  27, 

1912.) 

(ByUdhuM  hy  the  Court,) 

1.  Appeal  awd  Erbob  (J  9eft*)— CoNttNUANCE 
(§  13*)— DzsGBsnoN  OF  Tbial  Coubt— Re- 
view. 

Motions  for  continuance  are  addressed  to 
the  sound  discretion  of  the  court,  and  the  dis- 
cretion of  the  court  will  not  be  controlled,  un- 
less clearly  abused.  Oenerally  an  amendment 
to  the  plaintiff's  petition,  which  merely  ampli- 
fies the  statement  of  the  plaintiff's  case,  will 
not  require  the  grant  of  a  continuance;  and  the 
facts  of  the  present  case  do  not  place  it  within 
an  exception  to  the  general  rule. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §  3837;  Dec.  Dig.  fi  906;* 
Continuance,  Cent  Dig.  I  13;  Dec.  Dig.  S  13.*] 

2.  Pleading  (|  218*)— Demubbbb. 

The  demurrer  was  properly  overruled,  be- 
cause the  petition  asserted  with  sufficient  par- 
ticularity an  individual  liability  on  the  part  of 
the  defendant  and  did  not  set  forth,  as  insist- 
ed by  the  demurrer,  a  partnership  liability. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  »  549-^S66;  Dec.  Dig.  fi  218.*] 

8.  Pleading  (§  392*)— Vabiance. 

The  plaintiff  having  alleged  in  his  petition 
that  the  defendant  was  indebted  to  him  as  an 
individual,  and  having  proved  that  the  indebt- 
edness, if  there  was  any,  was  doe  by  a  part- 
nership, he  failed  to  prove  his  case  as  laid, 
and  the  motion  to  award  a  nonsuit  should  have 
been  granted. 

[Ed.  Note.—For  other  cases,  see  Pleading, 
Cent  Dig.  U  1812-1319;   Dec.  Dig.  §  892.*] 

Error  from  City  Ck)urt  of  Tifton;  R.  Eve, 
Judge. 

Aetion  by  L.  T.  Hook  against  I.  W.  My- 
ers. Judgmont  for  plaintiff,  and  defendant 
brings  error.    Reyersed. 

Hendricks  &  Christian,  of  Nashville,  and 
Ja&  H.  Price  and  R.  D.  Smith,  both  of  Tif- 
ton, for  plaintiff  In  error.  C.  C.  Hall,  of 
Tifton,  and  Claude  Payton,  of  Sylvester,  for 
defendant  In  error. 

RUSSELL,  J.  It  appears  from  the  record 
that  Hook  brought  suit  against  Myers  upon 
an  open  account  for  $526,'  with  interest  from 
January  1,  1906,  alleging  In  his  petition  an 
individual  Indebtedness  on  the  part  of  My- 
ers, consisting  of  an  Item  of  $400  for  a  third 
Interest  In  mules  and  log  carts  (alleged  to 
be  worth  $1,200),  and  $125  as  the  "balance 
of  one-third  payment"  for  3%  months'  wag^ 
es.  The  defendant  specially  demurred  to 
the  plaintliTs  petition  as  not  setting  forth 
the  plaintiff's  demand  with  sufficient  par- 
ticularity, and  also  because  the  liability  of 
the  defendant  for  the  $125  (if  the  defendant 
was  liable  at  all)  was  a  liability  of  the  part- 
nership of  Parker,  Hook  &  Co.,  and  not 
<*hargeable  to  the  defendant  as  ah  individ- 
ual. The  plaintiff  filed  two  amendments  to 
the  petition,  the  court  overruled  the  demur- 
rers, and  the  exceptions  pendente  lite  were 
duly  filed  to  this  Judgment  Thereupon  the 
defendant  moved  for  a   continuance,  based 


upon  the  ground  that  he  was  surprised  by 
the  contentions  of  the  amendment  to  the 
plaintiff's  petition,  and  by  the  amendment 
less  prepared  to  proceed  to  trial,  and  unable 
to  produce  proof  to  disprove  plaintiff's  cause 
of  action  as  amended.  The  motion  to  con- 
tinue was  overruled.  At  the  conclusion  of 
the  testimony  in  behalf  of  the  plaintiff  the 
defendant  moved  to  nonsuit  the  plaintiff, 
and  this  motion  was  overruled.  The  defend- 
ant again  moved  to  continije  the  case;  but, 
this  motion  being  again  overruled,  the  trial 
proceeded,  and  resulted  in  a  verdict  In  favor 
of  the  plaintiff. 

[1]  1.  It  is  not  necessary  to  discuss  in  de- 
tail the  various  assignments  of  error,  for  our 
ruling  upon  two  of  the  points  is  controlling. 
In  so  far  as  the  motion  to  continue  (which 
was  twice  presented)  is  concerned,  we  need 
only  say  that  all  motions  for  continuance 
are  addressed  to  the  sound  legal  discretion 
of  the  court,  and  the  discretion  of  the  court 
will  not  be  interfered  with,  except  where 
there  is  a  manifest  abuse  of  discretion.  In 
the  present  case  it  cannot  be  said  that  the 
amendment  (which  appears  to  us  merely  to 
amplify  the  statement  of  the  plaintiff's  case, 
and  does  not  present  any  new  state  of 
facts)  should  necessarily  have  found  the  de- 
fendant less  prepared  for  trial  than  he  was 
under  the  original  petition.  It  seems  to  us 
that  In  ordinary  prudence  he  might  as  rea- 
sonably have  anticipated  that  the  testimony 
of  the  absent  witness  would  be  necessary 
before  the  amendment  was  filed  as  after  it 
was  allowed. 

[2]  2.  We  think  the  demurrer  was  prop- 
erly overruled,  because  upon  the  face  of  the 
petition  the  plaintiff  asserted  an  individual 
liability  on  the  part  of  the  defendant,  and 
the  overruling  of  the  demurrer  at  least  pro- 
tected the  defendant  from  any  other  than 
an  individual  liability. 

[3]  3.  We  are  of  the  opinion  that  the  court 
erred  in  not  granting  a  nonsuit  The  testi- 
mony, reasonably  construed,  if  it  establishes 
anything,  establishes  the  fact  that  the  part- 
nership of  Parker,  Hook  &  Ck>.  owed  Hook 
$1,200  for  mules  and  $375  for  salary.  Ac- 
cording to  the  testimony  of  the  plaintiff  him- 
self, Parker,  Hook  &  Co.  bought  the  mules. 
It  is  true  that  he  (the  plaintlif)  stated  that 
Parker  was  to  pay  him  $400,  and  Wood  (who 
was  then  a  partner)  was  likewise  to  pay  him 
$400,  and  that  his  $400  was  already  paid. 
But  this  purely  arbitrary  placing  of  liability 
cannot  be  supported,  in  view  of  the  fact  that 
the  plaintiff  states  in  the  same  connection 
that  the  partnership  bought  the  mules  and 
log  carts,  and  used  them,  and  finally  sold 
them  to  the  Tallahassee  Lumber  Company, 
and  that  Myers,  at  the  time  he  purchased 
Wood's  interest  In  the  partnership,  found 
the  mules  and  log  carts  among  the  assets  of 
the  partnership.  Furthermore,  If  the  part- 
ners, without  striking  a  balance  or  undertak- 
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ing  to  effect  a  settlement,  as  polBted  out  in 
the  case  of  Paulk  v.  Creech,  8  Ga.  App.  738 
(5),  70  S.  E.  145,  were  treating  the  sale  of 
the  mules  as  an  Individual  matter,  and  for 
that  reason  Myers  agreed  to  pay  Hook  $400, 
which  Wood  owed  him  as  an  individual,  then 
in  that  case  it  would  have  been  necessary,  in 
order  for  Myers  to  assume  the  indebtedness 
of  Wood  to  Hook,  that  the  obligation  should 
have  been  assumed  in  writing.  The  verbal 
promise  of  Myers  to  pay  Wood's  debt  could 
not  be  enforced,  and  there  could  not  be  a 
part  payment,  because  the  mules  were  al- 
ready in  the  possession  of  the  partnership  at 
the  time  Myers  bought  Wood's  Interest. 
While  it  is  perhaps  true  that  Hook  thought 
that  the  matter  could  be  treated  as  an  indi- 
vidual transaction,  the  whole  matter  was 
clearly  a  partnership  affair.  Parker  testi- 
fied, as  Hook  had  done,  that  the  mules  were 
put  into  the  partnership — they  became  part- 
nership property ;  and  even  if,  at  the  outset, 
there  was  an  individual  liability  on  the  part 
of  Parker  and  Wood,  each  to  pay  Hook  $400, 
this  liability  could  not  be  transferred  to 
Myers,  so  as  to  bind  him,  unless  it  had  been 
assumed  in  writing,  because,  according  to  the 
testimony  of  the  plaintiff  himself,  the  debt  of 
Wood  was  already  a  subsisting  debt 

What  we  have  said  upon  the  motion  for 
nonsuit  practically  disposes  of  the  errors 
assigned  upon  the  charge. of  the  court,  and 
obviates  the  necessity  of  any  further  refer- 
ence to  them.  The  plaintiff  may  have  a  good 
cause  of  action  in  a  proper  equitable  proceed- 
ing to  require  Myei^  to  account  to  him ;  but 
under  his  testimony  in  the  present  case,  after 
pleading  a  right  of  action  against  Myers  as 
an  Individual,  he  proved  an  indebtedness  to 
himself  on  the  part  of  the  partnership  known 
as  Parker,  Hook  &  Co.  For  this  reason,  a 
nonsuit  should  have  been  awarded. 

Judgment  reversed. 

POTTLE,  J.,  not  presiding. 


(11  Qa.  App.  536) 

KNIGHT  y.  LANDIS.     (No.  3,690.) 
(Court  of  Appeals  of  Georgia.    Sept.  27, 1912.) 

(SyllaluM  hy  the  Court) 

1.  Evidence  (§  171*)— Best  and  Second abt 
Evidence— (JOLLATERAL  Mattebs. 

Where  the  tenure  of  office  is  only  collat- 
erally involved,  the  statement  by  a  witness  that 
he  was  president  of  a  named  corporation  was 
not  objectionable,  on  the  ground  that  the  min- 
utes of  the  corporation,  showing  his  election, 
constituted  higher  and  better  evidence  of  the 
fact. 

[Ed.   Note. — For  other  cases,  see   Evidence, 
Cent.  Dig.  §§^  460.  528;    Dec  Dig.  i  171.*] 

2.  Former  Decision  Controlling. 

The  material  questions  presented  by  the 
present  writ  of  error  are  controlledj  adversely 
to  the  plaintiff  in  error,  by  the  ruling  of  this 
court  in  Sheffield  v.  Johnson  County  Savings 
Bank,  2  Ga.  App.  221,  58  S.  E.  386. 


Error  from  City  Court  of  Quitman;  J.  G. 

McCall,  Judge. 

Action  between  C.  I.  Knight  and  W.  H. 
Landis.  From  the  Judgment,  Knight  brings 
error.    Affirmed. 

Bennet  &  Long,  of  Quitman,  for  plalntUT 
in  error.  Branch  &  Snow,  of  Quitman,  for 
defendant  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


(U  Ga.  App.  686) 
PETERSON  ft  LOTT  y.  LOTT.  (No.  8,715.) 
(Court  of  Appeals  of  Georgia.    Sept  27,  1912.) 

(Syllabus  by  the  Court,) 

Tbiajl  (§  28*)  —  Conduct  in  General— In- 
spection BY  JUBT. 

There  bein^  no  statute  in  this  state  per- 
mitting a  trial  judge  to  authorise  the  jury  to 
leave  the  courtroom  and  inspect  personal 
property  which  is  the  subject-matter  of  the 
action,  it  is  error  to  permit  such  an  inspec- 
tion to  be  made,  over  the  objection  of  counsel 
for  one  of  the  parties.  This  case  is  distin- 
guished from  that  of  Jones  v.  Royster  Gnano 
Company,  6  Ga.  App.  506,  65  S.  E.  361,  by 
the  fact  that  the  right  of  trial  by  view  in  real 
and  mixed   actions  existed  at  common  law. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  ii  77-79 ;   Dec  Dig.  §  2a*l 

Error  from  City  Court  of  Baxley;  A.  V. 
Sellers,  Judge. 

Claim  case  between  Peterson  &  Lott  and 
John  M.  Lott.  From  the  Judgment,  Peter- 
son &  Lott  bring  error.    Reversed. 

Parker  &  Highsmltb,  of  Baxley,  and  F. 
Willis  Dart,  of  Douglas,  for  plaintiffs  in  er- 
ror. O'Steen  &  Wallace,  of  Douglas,  and 
Wade  H.  Watson,  of  Baxley,  for  defendant 
in  error. 

RUSSELL,  J.  This  was  a  claim  case. 
The  property  Involved  was  personal  prop- 
erty. It  Is  assigned  as  error  that  the  court 
permitted  the  Jury,  over  the  objection  of 
plaintiff  in  fl.  fa.,  to  go  out  into  the  court- 
yard and  view  the  mule  which  had  been 
levied  on  and  which  was  claimed.  At  com- 
mon law  an  inspection  is  permitted  where 
the  subject-matter  of  the  suit  is  real  or  mix- 
ed property,  but  the  Jury  could  not  view 
personal  property,  if  such  was  the  subject  of 
litigation.  Inasmuch  as  by  our  adopting 
statute  of  1784  the  common  law  became  of 
force  in  this  state,  it  would  seem  that  a 
trial  court  is  not  authorized,  as  a  matter  of 
Judicial  discretion,  to  have  personal  prop- 
erty, when  such  personal  property  is  the 
subject-matter  of  the  action,  inspected  by  a 
Jury.  Perhaps  the  consent  of  both  parties 
will  be  such  a  waiver  of  the  error  that  nei- 
ther could  except.  But  it  is  our  opinion 
that,  if  either  party  objected,  it  would  be 
ground  for  a  new  trial.  At  common  law  the 
right  to  demand  a  view  appertained  only  to 
real  and  mixed  actions.  "In  the  United 
States,*'  as  said  by  Mr.  Thompson,   in  his 
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work  on  Trials  (sectton  881),  "the  subject  is 
one  generally  of  statutory  regulation^  and  it 
bas  been  held  not  competent  for  the  court 
to  order  a  view  against  the  objection  of  a 
party/except  in  cases  where  the  view  is  au- 
thorized by  statute."  It  is  further  pointed 
out  by  Mr.  Thompson  that  the  courts  pro- 
ceed upon  the  conception  that  it  is  more  in 
consonance  with  the  theory  and  method  of 
Judicial  trials  that  the  Jury  should  base 
their  finding  solely  upon  sworn  testimony, 
taken  in  open  court,  or  upon  depositions 
taken  as  provided  by  law.  Only  four  states 
in  the  Union  (one  of  which  is  Georgia)  have 
failed  to  regulate  the  matter  by  statute; 
Alabama,  Louisiana,  and  Maryland  being  the 
other  three. 

The  Supreme  Court,  in  the  case  of  Broyles 
V.  Prisock,  97  Ga.  643,  25  S.  E.  389,  seemed 
to  be  doubtful  if  it  was  within  the  discre- 
tion of  the  trial  Judge,  over  the  objection 
of  either  party,  to  allow  an  inspection  of 
the  premises  in  an  action  for  damages,  and 
would  not  reverse  his  action  in  refusing  to 
do  so,  basing  this  ruling  upon  the  ground 
that  it  aflSrmatively  appeared  that  material 
physical  changes  had  occurred  in  the  char- 
acter of  the  premises  between  the  time  of 
the  injury  and  the  time  of  the  trial.  We 
may  assume  from  this  tliat  the  ruling  might 
have  been  different  if  it  had  appeared  that 
the  premises  were  in  practically  the  same 
condition  at  the  time  the  motion  was  made 
that  they  were  in  at  the  time  of  the  injury. 
Upon  this  ruling  in  the  Broyles  Case,  Judge 
Cobb  held,  in  the  case  of  Johnson  v.  Win- 
ship  Machine  Co.,  108  Ga.  555,  33  S.  E.  1014: 
"It  is  doubtful  whether  an  application  to 
allow  the  Jury  to  inspect  the  property  which 
is  involved  in  a  suit  is  allowable  at  all,  ex- 
cept by  consent  of  all  the  parties  to  the 
case."  However,  in  County  of  Bibb  v. 
Reese,  115  Ga.  346,  41  S.  B.  636,  a  ruling 
was  made  upon  authority,  and  Chief  Jus- 
tice Simmons,  delivering  the  opinion  of  the 
court,  said:  "At  common  law  this  right  of 
the  Judge  to  permit  the  Jury  to  view  the 
premises  existed  only  in  real  and  mixed  ac- 
tions, and  did  not  extend  to  personal  ac- 
tions and  criminal  cases  without  the  con- 
sent of  both  parties.  The  Legislature  of  this 
state  having  in  1784  adopted  the  commion 
law  of  England  as  it  existed  prior  to  1776, 
including  this  right  of  trial  by  view  in  the 
discretion  of  the  trial  Judge,  and  no  repeal- 
ing statute  ever  having  been  passed,  that 
law  is  still  in  force  in  Georgia,  as  much  so 
as  if  the  Legislature  had  expressly  enacted 
it.  The  present  case  being  an  action  to  re- 
cover damages  to  land,  the  trial  Judge  had 
the  right,  with  or  without  the  consent  of 
the  parties,  to  direct  the  Jury  to  view  the 
premises." 

As  the  case  of  Jones  t.  Royster  Guano 
Company,  6  Ga.  App.  506,  65  S.  E.  361,  in 
which  this  question  was  involved,  was,  like 


the  case  of  County  of  Bibb  ▼.  Reese,  supra, 
an  action  to  recover  damages  to  land,  the 
ruling  in  the  latter  case  was  followed.  But 
in  the  present  case  the  property  (which  one 
party  desired  the  Jury  to  view,  and  to  the 
view  of  which  the  other  party  objected)  was 
personal  property  (a  mule),  and  as  a  view 
of  personal  property  was  not  permitted  by 
the  common  law,  the  Judge  erred  in  over- 
ruling the  objection  and  in  permitting  the 
view.  It  would  seem  to  be,  in  the  interest 
of  Justice,  that  all  avenues  for  the  entry  of 
truth  should  be  permitted,  and  that  the 
Jury  should  be  given  the  very  fullest  oppor- 
tunity to  know  the  exact  truth  in  regard  to 
every  material  matter  involved  in  a  legal 
investigation,  and,  for  ourselves,  we  see  no 
reason  for  any  valid  distinction  between  a 
view  of  real  property  and  personal  property, 
other  than  the  greater  liability  of  the  latter 
to  be  subject  to  alteration  and  change,  and 
even  this  could  be  controlled  by  evidence  as 
to  whether  there'  had  been  any  alteration  of 
the  subject-matter  or  not  But,  as  was  re- 
marked by  Chief  Justice  Simmons,  in  the 
Reese  Case,  the  adoption  of  the  common  law 
fixed  the  status  of  the  law  of  Georgia  upon 
the  subject,  and  in  the  absence  of  any  legis- 
lation authorizing  the  court  to  permit  a 
view  of  personal  property  which  is  'the  sub- 
ject of  dispute,  it  is  error  to  direct  the  Jury 
to  view  the  property,  especially  if  either 
party  objects. 
Judgment  reversed. 


.  (U  Ga.  App.  521) 

ATKINSON  T,  F.  S.  DISMUKE  &  BRO. 

VITZGEBALD,  O.  &  B.  R.  CO.  v.  F.  S.  DIS- 

MOKB  &  BRO. 
(Court  of  Appeals  of  Georgia.    Sept  27, 1912.) 

(8yllahu9  hy  the  Court.) 

1.  Railroads  (§  482*)  —  Operation  — In ju- 
RiES  BY  Fires— E VI DENCB. 

There  was  no  error  in  overrnling  the  de- 
murrers or  in  declining  to  dismisB  the  petition 
on  oral  motion,  or  in  refusing  to  award  a  non^ 
suit.  The  defendant  introduced  no  testimony. 
The  evidence  in  behalf  of  the  plaintiffs  was 
sufficient  to  authorize  the  jury  to  find  that  the 
plaintiffs'  personal  property  was  destroyed  by 
fire  set  out  by  an  engine  of  the  Fitzgerald, 
Ocilla  &  Broxton  Railroad  Company,  and  that 
its  codefendant,  the  receiver  of  the  railroad 
company  from  which  it  had  leased  the  railroad, 
had  elected  to  adopt  the  lease.  The  evidence, 
therefore,  authorized  a  finding  for  the  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§,  1730-1736;   Dec.  Dig.  i  482.*] 

2.  Railroads    (i   256*) —Opebation  — Com- 
panies Liable. 

"A  corporation  charged  with  a  duty  to  the 
public  cannot,  bv  sal^  or  otherwise,  dispose  of 
its  property  or  franchises  so  as  to  relieve  itself 
from  acts  done  or  omitted,  without  legislative 
sanction  expressly  exempting  it  from  liability.** 
Civ.  Code  1910,  S  2228. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §S  789-792;   Deo    Dig.  i  256.*] 

3.  Railroads  (8  265*)— Operation— Persons 
Liable— Receiver. 

While  "the  receiver  of  a  corporation,  with- 
out the  permission  of  the  court  which  appoint- 
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ed  him,  cannot  be  sued  for  any  acts  of  negli- 
gence of  the  corporation  prior  to  his  appoint- 
ment as  receiver*'  (Harrell  ▼.  Atkinson,  9 
Qa«  App.  150,  70  S.  E.  954),  still,  as  to  torts 
committed  after  his  appointment  as  receiver, 
if  the  teceiver  of  a  lessor  railroad  corporation 
has  elected  to  adopt  an  outstanding  lease,  by 
the  terms  of  which  a  portion  of  the  railroad 
of  which  be  has  been  appointed  receiver  is  op- 
erated by  another  railroad  corporation,  and  the 
election  is  evidenced  by  unequivocal  acts,  the 
receiver  is  liable  for  the  tortious  acts  of  the 
lessee  corporation  committed  after  his  appoint- 
ment as  receiver  and  after  a  reasonable  time 
has  been  allowed  him  in  which  to  make  an  elec- 
tion, in  the  same  manner  and  to  the  same  ex- 
tent as  the  corporation  for  which  he  is  re- 
ceiver would  have  been  liable  if  there  had  been 
no  receivership. 

[E3d.  Note.— For  other  cases,   see   Railroads, 
Oent  Dig.  il  838-853;  Dec.  Dig.  §  265.*] 

4.  Trial   (§  267*)— Instructions— Requests 
— Instbuctionb  Already  Gitxn. 

While  a  party  who  presents  an  appropri- 
ate request  tnerefor  is  entitled  to  have  the 
court  give  to  the  jurv  instructions  applying  the 
law  of  the  case  to  uie  particular  facts  in  evi- 
dence, and,  while  a  presentation  of  the  law  con- 
cretely applied  to  the  facts  directly  at  issue  is 
greatly  preferable  to  a  mere  statement  of  an 
abstract  legal  proposition,  still,  without  charg- 
ing in  the  terms  of  the  request,  the  request 
may  be  sufficiently  complied  with  (as  in  the 
present  case)  to  render  harmless  the  omission 
to  give  in  charge  the  language  of  the  request. 
In  the  present  case  the  court,  after  stating  all 
the  material  contentions  of  both  parties,  in- 
structed the  jury  that  the  plaintiffs  could  not 
recover  unless  the,y  proved  every  material  al- 
legation in  the  petition. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig,  H  66&-672,  674;   Dec  Dig.  §  267.*] 

6.  Railroads  (S  265*)— Ofxration— Injukiss 

BT  Fire— Dahaobs. 

The  liability  of  the  receiver  being  statu- 
tory, and  depending  upon  the  proof  of  his  re- 
lationship as  lessor  of  the  railroad  company 
which  was  alleged  to  have  set  out  the  fire,  the 
quantum  of  the  liability  of  the  receiver,  if  he 
was  liable  at  all,  would  be  fixed  by  the  amount 
of  damages,  if  any,  found  by  the  jury  against 
the  lessee  railroad  company,  and  the  court  did 
not  err  in  instructing  the  jury  to  this  effect. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Gent  Dig.  H  838-853;   Dec  Dig.  $  265.*} 

Error  from  City  Court  of  Ocllla;  H.  B. 
Oxford,  Judige. 

Actions  by  F.  S.  Dismuke  &  Bro.  against 
H*  M.  Atkinson  and  another,  as  receivers  of 
the  Atlanta,  Birmingham  &  Atlantic  Rail- 
road Company,  and  by  the  same  plaintiffs 
against  the  Fitzgerald,  Ocilla  &  Broxton 
Railroad  Company.  Judgments  for  plaintiffs, 
and  defendants  bring  error.    Affirmed. 

F.  8.  Dismuke  ft  Bro.  brought  a  suit  In  the 
dty  court  of  Ocllla  against  the  Fitzgerald, 
Ocllla  &  Broxton  Railroad  Company  and  At- 
kinson and  Parrott  as  receivers  of  the  Atlan- 
ta, Birmingham  &  Atlantic  Railroad  Com- 
pany, alleging  that  the  Fitzgerald,  Ocllla  & 
Broxton  Railroad  Company,  by  negligence  In 
the  operation  of  a  locomotive  engine,  set  lire 
to  and  destroyed  a  stock  of  goods  belonging 
to  the  plaintiffs,  and  that  the  receivers  of  the 
Atlanta,  Birmingham  &  Atlantic  Railroad 
Company  had  leased  to  the  codefendant  the 
line  of  railroad  upon  which  the  latter  negli- 


gently operated  the  engine  which  destroyed 
the  stock  of  goods.  Parrott  having  died,  the 
action  proceeded  against  Atklnsoxi  slb  sole  re- 
ceiver. The  plaintiffs*  petition  alleged  that 
both  of  the  corporations  mentioned  owned 
and  operated  lines  of  railroad  in  Irwin  coun- 
ty, and  that  each  had  an  office  and  an  agent 
in  that  county,  llie  petition  alleged  that 
the  fire  which  destroyed  the  plaintiffs*  stock 
of  merchandise,  worth  $15,000,  was  a  result 
of  the  carelessness  and  negUgence  of  the 
Fitzgerald,  Ocllla  &  Broxton  Railroad  Com- 
pany, in  the  following  respects:  (1)  In  not 
having  its  engines  equipped  with  a  spark 
arrester  of  the  proper  niake  and  kind  and  in 
the  proper  state  of  repair,  and  v^th  other 
appliances  designed  to  prevent  the  escape 
of  fire  from  the  engine ;  (2)  in  that  the  spark 
arrester  on  the  said  engine  was  defective  in 
having  holes  through  which  coals,  sparks, 
and  particles  of  fire  were  constantly  thrown 
out  while  the  engine  was  in  operation;  (3> 
in  not  managing,  operating,  and  handling 
said  engine  with  the  proper  care  and  dili- 
gence as  it  passed  the  building  in  which  the 
plaintiffs*  goods  were  stored.  By  amendment 
the  plaintiffs  alleged  that  the  Atlantic  ft 
Birmingham  Railroad  Company  on  November 
20,  1905,  leased  the  line  of  railroad,  near 
which  the  plaintiffs*  store  was  situated,  to 
the  Ocilla  ft  Valdosta  Railroad  Company, 
which  thereafter  assigned  and  transferred 
the  lease  in  writing  to  the  Broxton,  Hazle- 
hurst  ft  Savannah  Railroad  Company,  and  at 
a  later  day  the  lease  was  assigned  and  trans- 
ferred by  the  last-named  company  to  the 
Fitzgerald,  Ocilla  ft  Broxton  Railroad  Com- 
pany, and  that  on  April  12,  1906,  the  orig- 
inal lessor,  the  Atlantic  ft  Birmingham 
Railroad  Company,  sold  and  conveyed  by 
deed  to  the  Atlanta,  Birmingnam  ft  Atlantic 
Railroad  Company  all  of  its  property  and 
franchises,  including  the  line  of  railroad 
from  Ocilla  to  IrwlnvUle,  Ga.,  which  it  had 
previously  leased  as  above  stated.  It  is  al- 
leged in  the  original  petition,  and  admitted 
in  the  answer,  that  H.  M.  Atkinson  was  duly 
appointed  receiver  of  the  Atlanta,  Birming- 
ham ft  Atlantic  Railroad  Company.  Atkin- 
son, as  receiver,  demurred  to  the  petition  up- 
on the  grounds  (1)  that  no  cause  of  action 
was  set  forth ;  (2)  that  the  allegations  in  the 
petition  constitute  in  law  no  reason  why  the 
plaintiffs  should  have  judgment  against  the 
receiver  jointly  with  the  defendant  railroad 
company;  (3)  that  the  facts  alleged  do  not 
show  that  the  court  has  jurisdiction  of  the 
subject>matter  of  the  suit  or  of  the  receiver, 
nor  is  any  right  to  institute  action  on  ac- 
count of  the  alleged  damage  made  to  appear. 
There  were  further  special  grounds  of  de- 
murrer, complaining  that  the  property  ae- 
stroyed  was  not  sufficiently  described  nor  its 
value  identified,  and  that  an  invoice  or  bill 
of  particulars  should  have  been  attached  to 
the  petition.    The  Fitzgerald,  Ocilla  ft  Brox- 
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ton  Railroad  Company  demurred  specially 
upon  the  grounds  that  the  various  allesationa 
In  the  petition,  said  to  be  material,  were  too 
vague  and  Indefinite,  and  that  certain  i>ara- 
graphs  of  the  petition,  specifically  referred 
to,  set  forth  mere  conclusions  of  the  pleader. 

The  demurrers  were  orerruled,  and  excep- 
tions pendente  lite  were  duly  filed. 

At  the  conclusion  of  the  testimony  for  the 
plaintiffs,  the  defendants  moved  a  nonsuit, 
which  was  refused,  and  exceptions  to  this 
ruling  were  duly  preserved.  In  addition  to 
the  motion  to  nonsuit,  the  defendant  receiv- 
er, at  the  conclusion  of  the  plaintiffs*  testi- 
mony, made  an  oral  motion  to  dismiss  the 
plaintiffs'  petition,  on  the  ground  that  It  set 
forth  no  cause  of  action,  and  that  the  facts 
therein  showed  no  reason  why  the  plaintiff 
should  have  Judgment  against  the  receiver. 
This  motion  the  court  likewise  overruled, 
and  the  receiver  filed  exceptions  pendente 
lite.  The  defendants  Introduced  no  testimony, 
and  the  trial  resulted  in  a  verdict  in  favor 
of  the  plaintiffs,  for  $4,500.  In  separate  bills 
of  exceptions  the  defendants  complain  of  the 
overruling  of  their  motions  for  a  new  trial. 

With  the  exception  of  two  grounds  of  the 
receiver's  amended  motion  for  a  new  trial, 
one  of  which  complains  of  certain  Instruc- 
tions to  the  Jury,  and  the  other  of  the  refusal 
of  the  court  to  give  certain  Instructions 
which  were  timely  requested,  the  receiver's 
various  assignments  of  error  seek  to  raise 
the  same  questions  presented  by  the  demur- 
rer and  the  motion  to  dismiss.  The  grounds 
of  the  motion  for  a  new  trial  presented  by 
the  Fitzgerald,  Ocllla  &  Broxton  Railroad 
Company  complain  that  the  verdict  was  with- 
out evidence  to  support  it,  especially  In  view 
of  the  fact  that  the  plaintiffs  did  not  Intro- 
duce evidence  that  would  authorize  any  cer- 
tain verdict,  and  that  the  verdict  was  exces- 
sive, and  that  the  court  erred  in  certain  In- 
structions to  the  Jury  and  in  refusing  to 
charge  as  requested. 

McDonald  &  Qrantham,  Elklns  ft  Wall,  all 
of  Fitzgerald,  Rosser  &  Brandon,  of  Atlanta, 
and  Boiling  Whitfield,  of  Brunswick,  for 
plaintiffs  In  error.  L.  Kennedy,  of  Fitzge- 
rald and  H.  J.  Qulncey,  of  Ocllla,  for  de- 
fendants in  error. 

RUSS£n:.L,  J.  (after  stating  the  tacts  as 
above).  [1]  1.  We  will  decide  the  points 
raised  in  these  two  separate  writs  of  error 
together,  pointing  out,  as  we  go  along,  those 
exceptions  which  are  made  in  the  one  and 
not  in  the  other.  We  shall  deal  first  with 
the  evidence,  for  the  reason  that  in  both 
motions  for  a  new  trial  it  \b  insisted  that 
the  evidence  was  not  sufficient  to  authorize 
the  plaintiffs  to  recover,  and  that,  even  if 
the  plaintiffs  were  entitled  to  recover  some 
amount,  the  amount  could  not  be  definitely 
ascertained  from  the  evidence,  and  that,  even 
if  it  be  granted  that  a  definite  amount  could 
be  arrived  at  the  verdict  was  excessive.    If  | 


^ther  of  the  first  two  of  these  contentions 
were  sustained,  the  defendants  would  be  en- 
titled to  a  new  trial,  regardless  of  the  other 
I>oints  in  the  case.  We  will  deal  with  the 
evidence  first  for  the  further  reason  that 
some  of  the  positions  most  strenuously  main- 
tained, so  far  as  the  receiver  is  concerned, 
and  which  were  presented  after  the  conclu- 
sion of  the  evidence,  in  the  motion  to  dis- 
miss and  in  the  motion  to  nonsuit,  were  also 
raised  by  demurrer  at  the  beginning  of  the 
trial. 

So  far  as  the  evidence  relates  to  the  Fitz- 
gerald, Ocllla  &  Broxton  Railroad  Company 
(which  we  will  hereafter  designate  the  "les- 
see company"),  it  appears  that  it  was  operat- 
ing a  line  of  railroad  the  track  of  which 
ran  within  a  few  feet  of  the  storehouse  in 
which  the  plaintiffs'  goods  were  stored,  and 
the  breaking  out  of  the  fire  in  the  vicinity 
almost  Immediately  after  the  passing  of  one 
of  its  engines,  under  circumstances  which 
almost  necessarily  enforce  the  conclusion  that 
the  fire  was  caused  by  sparks  from  this  en- 
gine and  nothing  else,  in  the  absence  of  any 
explanation,  would  hare  authorized  the  Jury 
to  impose  upon  the  lessee  company. liability 
for  the  resulting  damage.  We  bear  in  mind 
that  under  the  ruling  in  the  case  of  Gaines- 
ville, etc..  Railroad  Company  v.  Bdmondson, 
101  Ga.  747,  29  8.  B.  213,  liability  does  not 
necessarily  follow  from  the  destruction  of 
personal  property  of  another  by  sparks  emit- 
ted from  a  passing  engine,  if  It  be  shown 
that  the  appliances,  agencies,  and  instrumen- 
talities used  by  the  railroad  company  were 
of  the  kind  in  general  use  and  were  used 
with  due  care;  but  in  the  present  case  the 
nature  of  the  fire  was  such  as  to  support  the 
Inference  that  the  engine  used  by  the  lessee 
company  was  not  equipped  with  such  appli- 
ances as  were  and  should  be  in  general  use, 
and  there  was  no  testimony  on  the  part  of 
the  defendant,  nor  was  there  evidence  in- 
troduced by  the  plaintiffs  which  would  rebut 
this  Inference.  We  conclude  that  the  liabili- 
ty of  the  lessee  company  was  established  by 
some  evidence,  and,  if  it  was  enough  to  sat- 
isfy the  Jury,  we  cannot,  in  the  state  of  the 
record,  say  it  was  too  little. 

As  to  the  indeflniteness  of  description  in 
the  testimony  as  to  the  articles  described, 
and  the  lack  of  definite  proof  of  their  value, 
while  more  specific  Identification  of  the  stock 
of  goods,  and  more  definite  testimony  as  to 
its  value,  might  have  been  produced,  still 
we  cannot  say  that  the  Jury  would  not  have 
the  right  to  believe  the  witness  if  he  had 
sworn  that  his  stock  was  one  of  general 
merchandise,  with  the  fixtures  usual  for  such 
stock,  and  that  its  value  was  $15,000.  Such 
a  general  statement  might  tend  to  affect  the 
credibility  of  a  witness,  and  yet.  If  the  Jury 
were  satisfied  that  It  was  the  absolute  truth, 
the  objection  that  the  testimony  was  vague 
and  indefinite  would  amount  to  nothing.  It 
was,  no  doubt,  for  this  reason,  among  others, 
that  the  court  overruled  the  demurrer  ad- 
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dressed  to  the  same  point;   and  we  find  no 
error  in  this  ruling. 

[3]  Having  reached  the  conclusion  that 
the  evidence  is  sufficient  to  fix  liability  upon 
the  lessee  company,  the  liability  or  non- 
liability of  the  receiver  of  the  lessor  com- 
pany must  depend  upon  one  of  two  facts — 
the  lease  must  have  been  made  by  the  re- 
ceiver, or  it  must  have  been  adopted  by  him. 
As  already  ruled  by  this  court  In  Harrell  v. 
Atkinson,  9  Ga.  App.  150,  70  S.  E.  954,  in 
accord  with  what  we  deemed  to  be  the  uni- 
form current  of  authority,  a  receiver  can- 
not be  held  liable  for  a  tort  of  the  corpora- 
tion of  which  he  is  receiver  which  was  com- 
mitted prio*r  to  his  appointment  as  receiver ; 
but  in  the  present  case  the  tort,  if  it  was 
committed  at  all,  was  inflicted  17  months 
after  the  Atlanta,  Birmingham  &  Atlantic 
Railroad  Company  was  placed  in  the  hands 
of  the  receiver.  There  is  no  contention  that 
the  receiver  made  the  lease,  but  It  is  un- 
disputed, in  the  evidence,  that  the  Atlanta, 
Birmingham  ft  Atlantic  Railroad  Ck>mpany 
bought  all  of  the  assets  of  the  Atlantic  & 
Birmingham  Railroad  Company,  the  original 
lessor,  and  that  during  the  17  months  sub- 
sequent to  the  appointment  of  the  receiver 
he  had  the  right  to  collect  $559.60  each 
month  as  rental  from  the  Fitzgerald,  Ocilla 
&  Brozton  Railroad  Company,  and  that  the 
receiver  had  made,  so  far  as  It  appears  from 
the  ■  record,  no  effort  to  have  himself  re- 
lieved from  the  contract  of  rental,  or  to  call 
the  attention  of  the  United  States  court  to 
the  fact  that  he  was  exposed  to  the  liability 
for  the  negligence  of  the  lessee  company  im- 
posed by  the  Code  upon  any  railroad  com- 
pany which  occupies  the  relation  of  lessor. 
The  documentary  evidence  sustained  the  al- 
legations of  the  petition  that  the  Atlantic 
&  Birmingham  Railroad  Company,  prior  to 
the  sale  of  its  property  and  franchises  to 
the  Atlanta,  Birmingham  &  Atlantic  Railroad 
Company,  had  leased  the  branch  railroad 
upon  which  the  damage  here  involved  was 
occasioned  to  the  Ocilla  &  Valdosta  RaU- 
road  Company,  which,  in  turn,  after  the 
Atlantic  &  Birmingham  Railroad  Company 
had  been  purchased  by  the  company  now 
represented  by  the  receiver,  transferred  that 
lease  to  the  Broxton,  Hazlehurst  ft  Savannah 
Railroad  Company,  which,  in  turn,  trans- 
ferred It  to  the  Fitzgerald,  Ocilla  &  Broxton 
Railroad  Company.  E3ach  of  these  transfers 
must  be  presumed  to  have  been  known  to  the 
Atlanta,  Birmingham  ft  Atlantic  Railroad 
Company  and  to  its  receiver,  because  the 
deed  of  conveyance  from  the  Atlantic  &  Bir- 
mingham Railroad  Company  to  the  Atlanta, 
Birmingham  ft  Atlantic  Railroad  Company 
specifically  refers  to  it,  and  knowledge  of 
the  assets  of  his  cestui  que  trust  must  always 
be  imputed  to  a  trustee  or  receiver,  where 
there  is  evidence  of  such  circumstances  as 
would  put  an  ordinarily  reasonable  man  on 
notice.    Under  our  view  of  the  law,  the  lia- 


bility of  the  lessee  company  was  established; 
and,  the  lease  being  proved,  and  the  adop- 
tion of  this  lease  by  the  receiver  satisfac- 
torily if  not  incontestably  established,  it  fol- 
lows that  the  verdict  is  not  without  evi- 
dence to  support  it,  and  the  grounds  assign- 
ing various  reasons  why  such  is  not  the  case 
were  none  of  them  sustained. 

2.  Our  conclusion  that  the  verdict  Is  au- 
thorized by  the  evidence  effects  a  dispositi(Mi 
of  the  case,  but  in  view  of  the  fact  that  this 
conclusion  is  at  variance  with  the  conten- 
tions of  the  receiver,  as  insisted  upon  by 
demurrer  (both  general  and  special),  by  mo- 
tion to  dismiss,  and  by  various  assignments 
of  error  In  his  motion  for  a  new  trial,  and 
as  it  is  our  duty  to  rule  upon  all  of  the 
points  presented,  we  shall  briefly  state  the 
reasons  why,  in  our  Judgment,  the  trial 
court  did  not  err  in  overruling  the  demurrer 
or  in  refusing  to  dismiss  the  petition,  or  in 
charging  the  Jury  upon  the  precise  point  to 
which  the  exceptions  relate.  The  conten- 
tion of  the  receiver  that  in  no  event  can  he 
be  held  liable  for  damage  resulting  from  fire 
set  out  by  an  engine  of  the  Fitzgerald,  Ocil- 
la &  Broxton  Railroad  Company  rests  upon 
two  propositions :  (1)  That  the  fire  was  not 
due  to  the  act  of  the  receiver  or  the  act  of 
any  of  his  agents  or  servants  In  carrying  on 
the  business  connected  with  the  Atlanta, 
Birmingham  ft  Atlantic  Railroad  Company; 
and  (2)  that,  if  he  can  be  held  liable  at  all, 
no  liability  can  attach  in  the  present  case, 
because  the  lease  was  made,  not  by  himself, 
as  receiver,  nor  even  by  the  railroad  com- 
pany which  he  is  operating  and  whose  estate 
he  is  administering  under  orders  of  the  Unit- 
ed States  court,  but  by  the  predecessor  in 
title  of  that  corporation.  To  quote  from 
the  brief,  "such  act  or  transaction  took  place 
long  before  his  appointment,  and  was  in  no 
sense  an  act  or  transaction  of  his  in  carry- 
iag  on  the  business  of  the  Atlanta,  Birming- 
ham &  Atlantic  Railroad  Company.'*  and 
counsel  rely  upon  the  rulings  In  Hollifield 
V.  Wrightsville  ft  Tennllle  Railroad  Com- 
pany, 99  Ga.  365,  27  S.  E.  715,  Glover  v. 
Thayer,  101  Ga.  824,  29  S.  E.  36,  and  Har- 
rell y.  Atkinson,  9  Ga.  App.  150,  70  S.  E. 
954,  in  support  of  his  position.  These  cases 
are  not  on  the  point  now  before  us,  because 
in  each  of  them  there  was  a  distinct  absence 
of  any  affirmative  act  on  the  part  of  the  re- 
ceiver. In  the  Harrell  Case,  supra,  we  held 
that  the  receiver  could  not  be  held  liable  for 
a  tort  committed  by  the  corporation  before 
his  appointment  as  receiver,  and  that,  where 
it  appeared  that  the  cause  of  action  arose 
before  the  receivership,  the  point  might  be 
raised  by  general  demurrer  or  motion  to  dis- 
miss. But,  under  the  allegations  in  the 
present  petition,  the  cause  of  action  arose 
17  months  after  the  receiver  was  appointed. 

A  correct  decision  of  the  vital  question 
raised  in  this  case  must  turn  upon  the  issue 
as  to  whether  the  receiver  of  a  corporation 
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being  operated  under  the  orders  of  the  conrt 
is  subject  (Just  as  was  the  corporation  Itself 
prior  to  the  receivership)  to  the  provisions  of 
section  2228  of  the  Civil  Code  (1910),  and, 
in  the  next  case,  upon  whether  the  facts  set 
up  in  the  petition  and  it^  amendment  are 
sufficient  to  evidence  an  affirmative  act  on 
the  part  of  the  receiver  prior  to  the  alleged 
tort,  whereby  he  voluntarily  assumed  lia- 
bility for  torts  of  the  leasing  company  im- 
posed by  law  upon  a  railroad  company  which 
leases  to  another  a  portion  of  its  line  of 
railroad.  We  confess  we  have  not  reached 
a  conclusion  without  some  difficulty,  largely 
on  account  of  some  of  the  language  used  in 
the  case  of  Glover  v.  Thayer,  supra.  It  is 
to  be  borne  in  mind,  however,  that  in  that 
case  the  receiver  was  in  possession  of  the 
property  of  a  telegraph  company  as  an  offi- 
cer of  the  court,  and  it  was  not  liability  for 
tort  which  was  sought  to  be  fixed  upon  him, 
but  rather  the  effort  was  made  to  apply  a 
debt  alleged  to  be  due  by  the  receiver  to  the 
telegraph  company,  in  payment  of  a  Judg- 
ment which  Thayer  had  obtained  against  the 
latter.  In  the  case  at  bar  the  pleadings  al- 
lege and  the  evidence  showed  that  the  rail- 
road company  which  the  receiver  is  operat- 
ing is  the  owner  of  another  railroad,  which 
the  receiver  permitted  to  be  operated,  with- 
out objection,  by  a  corporation  which  holds 
it  under  a  contract  of  lease,  entered  into  be- 
tween its  predecessor  in  title  and  the  rail- 
road company  which  sold  it,  subject  to  the 
lease,  to  the  railroad  corporation  operated 
by  the  receiver;  and  if  the  mere  fact  that 
a  railroad  is  being  operated  by  a  receiver 
will  relieve  a  railroad  corporation,  which 
has  disposed  of  a  portion  of  its  railroad, 
from  the  general  operation  of  section  2228 
of  the  Civil  Code  (1910),  and  from  liability 
for  torts  committed  by  the  lessee  or  leasing 
company,  then  it  would  only  be  necessary 
for  a  railroad  corporation  to  lease  its  un- 
profitable lines  to  insolvent  railroad  com- 
panies (which  might  be  created  for  the  very 
purpose  of  leasing  them),  and  thereafter,  in 
a  friendly  suit,  have  itself  placed  in  the 
hands  of  a  receiver,  with  the  knowledge 
that,  so  long  as  the  receivership  continued, 
the  leasing  railroad  company  would  be  im- 
mune from  any  liability  for  the  torts  of  the 
nominal  lessee,  no  matter  how  great  might 
be  the  negligence  and  carelessness  with 
which  the  latter  was  operated  to  the  jeop- 
ardy of  the  traveling  public. 

[2]  "A  corporation  charged  with  a  duty  to 
the  public  cannot,  by  sale  or  otherwise,  dis- 
pose of  its  property  or  franchises  so  as  to 
relieve  itself  from  liability  for  acts  done 
or  omitted,  without  legislative  sanction  ex- 
pressly exempting  it  from  liability."  Civ. 
Code  (1910)  §  2228.  Under  this  section,  if 
the  Atlanta,  Birmingham  &  Atlantic  Rail- 
road Company  had  not  been  placed  in  the 
hands  of  a  receiver,  it  would  clearly  be  lia- 
ble for  any  torts  shown  to  have  been  com- 


mitted by  the  Fitzgerald,  Ocilla  &  Broxton 
Railroad  Company  as  its  lessee;  for,  under 
its  purchase  of  the  railroad  and  franchises 
of  the  Atlantic  &  Birmingham  Railroad 
Company,  it  became  as  much  the  owner  of 
that  portion  of  the  railroad  from  Ocilla  to 
Irwinville  (which  had  been  leased)  as  of  any 
other  portion  of  the  line  which  it  purchased, 
and  would  have  been  primarily  chargeable 
for  all  of  the  duties  of  such  a  corporation  to 
the  public,  as  if  the  road  had  not  been  leas- 
ed ;  and,  as  the  railroad  was  purchased  sub- 
ject to  the  lease,  the  provisions  of  section 
2228  were  nevertheless  applicable.  As  was 
well  said  by  the  Supreme  Court  in  Gregory 
V.  Georgia  Granite  Railroad  Company,  132 
Ga.  590,  64  S.  E.  687:  "In  accepting  the 
grant  of  rights  and  franchises  from  the  state 
a  railroad  Impliedly  assumes  the  duty  of  a 
common  carrier.  The  consideration  of  the 
grant  is  the  undertaking  of  the  corporation 
to  perform  this  public  duty.  4  Elliott  on 
Railroads,  {  1392.  A  railroad  cannot  divest 
itself  of  these  public  duties,  nor  shirk  its 
liabilities,  by  simply  allowing  another  cor- 
poration to  take  possession  of  its  track  and 
operate  cars  thereon.  Ga.  R.  Co.  v.  Haas, 
127  G«.  193,  56  S.  E.  313,  119  Am.  St  Rep. 
327,  9  Ann.  Cas.  677;  Civil  Code,  §  1864." 
In  view  of  the  reason  for  this  rule,  it  is  im- 
material that  there  is  a  contract  of  lease. 
The  effect  upon  the  carrier  which  owned  the 
railroad  and  had  been  granted  the  franchise 
would  be  the  same  even  if  the  tort  was  the 
act  of  a  mere  licensee.  Ruling  upon  the  lia- 
bility of  the  railroad  company  which  owns 
the  track.  Chief  Justice  Bleckley  used  the 
following  language:  ''There  is  no  less  skep- 
ticism in  law  than  in  theology.  This  court 
is  called  upon  again  and  again  for  a  further 
revelation  of  some  legal  truth  which  has  al- 
ready been  revealed.  After  the  cases  of  Ma- 
con &  Augusta  R.  R.  Ck).  v.  Mays,  49  Ga. 
855  [15  Am.  Rep.  678],  Singleton  v.  South- 
western R.  R  CJo.,  70  Ga.  464  [48  Am.  Rep. 
574],  and  Chattanooga,  Rome  ft  Columbus 
R.  R,  Co.  V.  Uddell,  85  Ga.  482  [11  S.  E. 
853,  21  Am.  St.  Rep.  169],  it  would  seem  that 
there  could  be  no  reasonable  doubt  of  the 
liability  of  a  chartered  railroad  company 
permitting  another  company  to  run  trains 
over  its  railway,  and  thus  use  its  franchise, 
to  respond  for  any  damage  occasioned  by 
negligence,  whether  its  own  or  that  of  its 
lessee  or  licensee."  Central  R.  Co.  v.  Phina- 
zee,  93  Ga.  488,  21  S.  E.  66.  Under  our 
statutes,  a  corporation  which  owns  a  rail- 
road and  the  franchises  may  be  exempted 
by  express  legislative  sanction  from  liabil- 
ity, but  no  such  statute  has  been  passed  in 
behalf  of  the  company  whose  receiver  is  the 
plaintiff  in  error  in  the  present  case.  There 
can  be  no  reasonable  doubt  that,  as  a  gener- 
al rule,  a  receiver  of  a  railroad  company, 
while  not  suable  for  torts  committed  prior 
to  his  appointment,  in  this  state  stands  in 
the  shoes  of  the  corporation  whose  francbis- 
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es  he  is  operating,  subject  to  all  liabilities 
which  may  be  created  subsequent  to  his  ai>- 
pointmMit. 

3.  It  is  Insisted,  however,  by  the  learned 
counsel  for  the  plaintiff  in  error  that,  in 
order  for  liability  to  attach  to  a  receiver, 
he  must  do  some  affirmative  act  Under 
our  construction  of  section  2228,  the  receiver 
in  this  case  was  liable  for  any  negligence  of 
the  company  exercising  the  franchises  of  the 
Atlanta,  Birmingham  &  Atlantic  Railroad 
Company,  subsequent  to  his  appointment, 
though  not  liable  (for  the  reasons  stated  in 
Harrell  v.  Atkinson,  supra)  for  the  results 
of  any  acts  of  negligence  prior  to  that  time, 
though  the  corporation  itself  might  be  liable. 
But  if  we  are  wrong  in  this,  and  the  receiver 
was  unable  to  set  aside  or  breach  the  con- 
tract, still  it  appears  that  for  17  months  he 
made  no  effort  to  obtain  the  intervention  of 
the  court  by  which  he  was  appointed  and 
relief  from  the  situation  in  which  he  found 
himself.  We  think,  therefore,  that  it  could 
be  assumed  from  the  allegations  of  the  pe- 
tition, and  that  the  jury  were  authorized  to 
infer  from  the  proof,  that  the  receiver  adopt- 
ed the  contract  entered  into  between  the 
Atlantic  &  Birmingham  Railroad  Compcmy 
.  and  the  lessee  company.  Even  if  we  narrow 
the  matter  to  this  view  of  the  case,  it  is  well 
settled  that  where  a  receiver  has  a  reason- 
able time  in  which  to  adopt  or  to  rescind  a 
contract,  and  does  not  adopt  the  latter  course, 
he  will  be  presumed  to  have  elected  to  adopt 
the  contract,  and  will  be  subject  to  the  same 
liabilities  as  if  the  contract  had  been  origi- 
nally his  own  act 

So  much  in  response  to  the  argument  and 
citations  of  the  learned  counsel  for  the  plain- 
tiff in  error.  In  our  opinion  the  receiver 
stood  in  the  shoes  of  the  lessor  company,  and 
he  is  liable,  not  because  of  the  lease  (Uie 
existence  of  which,  for  reasons  which  we 
have  stated,  is  immaterial),  but  because  the 
company  of  which  he  is  receiver  ownis  the 
railroad  over  which  the  engine  which  caused 
the  damage  was  operated,  and  because  the 
law  puts  upon  the  lessor  the  burden  of  re- 
sponsibility for  the  acts  of  the  lessee.  As 
receiver  he  was  liable  to  the  same  extent 
that  the  Atlanta,  Birmingham  &  Atlantic 
Railroad  Company  was  liable,  because,  under 
the  provisions  of  section  2788  of  the  Civil 
Code,  "the  liability  of  receivers,  trustees, 
assignees,  and  other  officers  operating  rail- 
roads in  this  state,  or  partially  in  this  state, 
for  injuries  or  damages  to  personal  property, 
shall  be  the  same  as  the  liability  now  fixed 
by  law  governing  the  operation  of  railroad 
corporations  in  this  state  for  like  injuries 
and  damages."  If  any  affirmance,  ratifica- 
tion, or  other  act  on  the  part  of  the  receiver, 
in  approval  of  the  alleged  lease,  was  neces- 
sary as  is  contended  by  the  plaintiff  in  er- 
ror, we  think  such  an  affirmance  can  reason- 
ably be  inferred  from  the  fact  that  the  re- 
ceiver permitted  the  Fitzgerald,  Ocllla  & 
Broxton  Railway  Company,  whose  road  con- 


nects with  the  railroad  which  he  Is  operate 
ing  and  is  a  part  of  it,  to  operate  its  trains 
under  his  very  eyes  for  17  months,  without 
protest  or  objection,  over  tracks  owned  by 
the  company  of  which  he  is  receiver. 

[4]  4.  The  fact  that  the  judge  declined  to 
charge  the  jury  as  requested  is  not  in  onr 
opinion  sufficient  ground  for  reversal,  al- 
though we  think  the  charge  requested  should 
have  been  given  substantially  in  the  lan- 
guage in  which  it  was  presented.  A  party 
is  entitled  to  have  the  law  applied  to  the 
particular  facts  in  testimony,  and  the  pres- 
entation of  the  law  concretely  applied  to 
the  points  directly  at  issue  is  greatly  prefer- 
able to  a  mere  statement  of  the  law  in  the 
abstract  This  court  has  frequently  pointed 
out  that  instructions  of  the  former  character 
are  much  more  intelligible  to  a  jury  of  lay- 
men than  the  mere  statement  of  an  abstract 
legal  proposition.  We  think,  therefore,  that 
the  jury  should  have  been  told  that  Dlsmuke 
&  Bro.  were  not  entitled  to  any  amount,  un- 
less they  had  proved  that  the  Eitzgerald, 
Ocllla  &  Broxton  Railroad  Company  actually 
caused  the  fire  by  the  negligent  acts,  or  some 
of  them,  set  out  in  their  petition,  and  the 
jury  should  further  have  be^i  told,  as  re- 
quested, that  a  railroad  company  is  not  re- 
sponsible, and  cannot  be  made  to  pay,  for 
causing  a  fire,  unless  the  fire  was  the  re- 
sult of  its  negligent  acts  or  omission.  How- 
ever, although  these  instructions,  which  ap- 
ply the  law  directly  to  the  evidence  in  the 
case,  should  have  been  given,  still  we  think 
the  request  was  substantially  complied  with 
when  the  judge  instructed  the  jury,  more 
than  once,  that  the  plaintiffs  could  not  re- 
cover unless  they  proved  every  material  al- 
legation in  the  petition;  this  statement,  too, 
being  made  after  the  judge  had  read  to  the 
jury  the  material  portion  of  the  petition  and 
stated  the  material  contentions  of  both  par- 
ties. 

[5]  6.  It  is  insisted  on  the  part  of  the  re- 
ceiver that  the  court  erred  in  charging  the 
jury  as  follows :  "In  passing  upon  this  case. 
I  charge  you  that  you  should  determine  what 
your  verdict  is  as  to  the  Fitzgerald,  Ocilla 
&  Broxton  Railroad  Company,  and,  when 
you  have  done  this,  determine  whether  or  not 
the  allegations  as  to  the  other  defendants 
have  been  established.  If  they  have,  then 
you  will  be  authorized  to  find  a  verdict 
against  them  also,  of  course,  for  whatever 
you  determine  to  find  against  the  Fitzgerald, 
Ocilla  &  Broxton  Railroad  Company."  This 
instruction  is  not  subject  to  the  objection 
made  to  it,  that  the  jury  were  thereby  in- 
structed that,  if  they  found  the  Fitzgerald, 
Ocilla  &  Broxton  Railroad  Company  liable, 
then  the  receiver  would  be  liable  also,  or 
that  the  jury  were  instructed  that  the  re- 
ceiver was  liable  without  regtird  to  the  spe- 
cial defenses  set  up  by  him.  The  meaning  of 
the  charge  (and  we  are  certain  the  jury  must 
have  so  understood  it)  was  that  in  no  event 
would   the   receiver    be   liable,    unless   the 
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Fitzgerald,  Odlla  &  Broxton  Ballroad  Com- 
pany was  found  to  be  liable;  and  that,  if 
liable  at  all,  the  amount  of  the  receiver's 
liability  would  be  the  same  as  that  found 
against  the  Fitzgerald,  Ocilla  &  Broxton 
Railroad  Company.  Moreover,  in  another 
part  of  his  charge  the  judge  gave  a  clear 
instruction  to  this  effect;  so  that  the  jury 
could  not  have  been  misled  by  this  instruc- 
tion, which  in  no  event  conveyed  the  mean- 
ing stated  in  the  assignment  of  error* 
Judgment  affirmed. 

POTTLE,  J^  not  presiding. 


(U  Oa.  App.  620) 

ATLANTIC  COAST  LINE  R.  CO.  ▼.  STE- 
PHENS.   (No.  3,567.) 
(Court  of  Appeals  of  Georgia.    Sept.  27,  1912.) 

(SyUahui  by  the  Court) 

1.  COUPOBATIOMS  (§  665*)  —  FOBEION  COBPO- 
KATION— AOTION---JUBISDIOnON. 

It  being  alleged  in  tbe  petition  that  the 
tort  vas  committed  in  the  state  of  Florida,  and 
that  the  defendant  railroad  company  was  a  for- 
eign corporation,  with  an  office  and  place  of 
business  in  the  county  in  which  the  suit  was 
brought,  there  was  no  error  in  overruling  the 
demurrer,  based  upon  the  ground  that  the  court 
did  not  have  jurisdiction.  S.  F.  &  W.  Ry.  Co. 
V.  Evans,  121  Oa.  391  (2),  49  S.  E.  808.  The 
statutory  rule  confining  suits  against  railroad 
companies  for  torts  to  the  county  in  which  the 
cause  of  action  arose  does  not  apply  to  torts 
committed  beyond  the  limits  of  the  state  by  a 
nonresident  railway  company.  Cincinnati,  etc., 
Ry.  Co.  V.  Pless,  3  Oa.  App.  400,  60  S.  E.  8. 

[Ed.  Note. — For  other  cases,  see  CJorporations, 
Cent.  Dig.  ${  259&-2600;  Dec  Dig.  {  665.*J 

2.  Cabbiebs  (§  277*)  ^  Tbanspobtation  ov 
Passenoers— Bbeach  of  Contbact— Dam- 
ages. 

There  are  no  facts  in  the  record  which 
take  this  case  out  of  the  general  rule  that  dam- 
ages are  given  as  compensation  for  the  injury 
done.  The  plaintiff  was  not  entitled  to  recover 
substantial  damages.  According  to  the  evi- 
dence, the  agent  of  the  defendant  company,  at 
Homosassa,  Fla.,  sold  to  the  plaintiff  a  ticket 
different  from  that  which  he  requested,  in  that 
the  plaintiff  bad  asked  for  a  ticket  via  the 
Georgia  Southern  &  Florida  Railwa;^  from 
Jacksonville,  while  the  ticket  sold  him  was 
routed  over  the  Atlantic  Coast  Line  Railroad 
from  Jacksonville,  and  he  boarded  a  train  of 
the  Georgia  Southern  8c  Florida  Railway  at 
Jacksonville,  when,  according  to  the  ticket  he 
had  purchased,  be  should  have  boarded  a  train 
of  the  Atlantic  Coast  Line  Railroad.  Accord- 
ing to  the  plaintiff's  evidence,  this  latter  mis- 
take was  due  to  the  misdirection  of  a  gatekeep- 
er at  the  Jacksonville  station,  who,  on  looking 
at  the  plaintiff's  ticket,  pointed  out  a  passenger 
train  of  the  Georgia  Southern  &  Florida  Rail- 
way and  permitted  him  to  enter  it.  The  con- 
ductor of  the  train,  upon  the  plaintiff's  refusal 
to  pay  fare,  and  after  notifying  him  that  the 
ticket  presented  bv  him  was  only  ^ood  for  pass- 
age «over  the  Atlantic  Coast  Line  Railroad, 
ejected  him  from  the  train.  It  does  not  appear, 
however,  that  the  plaintiff  was  subjected  to  any 
humiliation  or  indignity.  It  Is  undisputed  that 
he  returned  to  Jacksonville  without  charge,  that 
he  had  no  expense  for  lodging  or  meals  (these 
being  paid  for  by  the  gatekeeper  who  madp  the 
mistake),  and  that,  at  an  expense  of  $3.80.  for 
railroad  fare,  he  reached  his  destination  at  2 


o'clock  p.  m.  on  Sunday,  when,  if  he  had  been 
sold  the  ticket  he  actually  requested,  he  could 
not  have  reached  his  home  earlier  than  2  a.  m. 
of  the  same  day.  The  day  of  his  return  being 
Sunday,  he  lost  no  time  from  his  business,  and 
the  evidence  does  not  disclose  that  there  was 
any  exigency  of  a  personal  or  domestic  char- 
acter demanding  his  earlier  presence  at  his 
home.  In  view  of  these  facts,  a  recovery  of 
$400  cannot  be  treated  as  nominal  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1082-1084;   Dec.  Dig.  §  277.^] 

3.  Cabbikbs    (I    277*)  — Tbanspobtation    or 
Passenoebs— Bbeach  of  Contbact  —  Dam.- 

AQBS. 

The  plaintiff,  having  the  right  to  elect  the 
route  he  preferred  to  take,  is  entitled  to  recov- 
er the  amount  be  expended  for  a  ticket  over 
the  Georgia  Southern  &  Florida  Railwav  from 
Jacksonville  to  his  home,  regardless  of  the  fact 
that  he  had  been  erroneously  supplied  with'  a 
ticket  over  a  different  route,  which  he  could 
have  used.  The  sum  which  may  be  disclosed 
by  the  evidence  as  necessary  to  comply  with  the 
original  request  of  the  plaintiff,  that  he  be  car- 
ried to  his  home  over  the  Georgia  Southern  & 
Florida  Railway  from  Jacksonville,  may  be  re- 
covered by  him,  in  addition  to  such  a  sum  (suf- 
ficient to  carry  tlie  costs)  as  nominal  damages 
as  the  jury  may  award  in  establishiz^  and  de- 
claring the  plaintiff's  right  to  maintain  his  ac- 
tion for  tort  due  to  the  carrier's  breach  of  its 
public  duty  in  not  selling  the  plaintiff  a  ticket 
over  the  route  that  he  had  selected,  if,  upon  an- 
other trial,  the  evidence  satisfies  the  jury  that 
there  was  a  breach  of  this  duty. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {§  1082-1084;    Dec  Dig.  {  277.*J 

Elrror  from  City  Court  of  Tifton;  R.  Eve, 
Judge. 

Action  by  W.  H.  Stephens  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed. 

Geo.  E.  Simpson,  of  Tifton,  and  Bennet  &, 
Branch,  of  Quitman,  for  plaintiff  in  error. 
F.  G.  Boatrlght  and  W.  H.  Dorrls,  both  of 
Cordele,  and  J.  J.  Murray,  of  Tifton,  for 
defendant  in  error. 

RUSSELL,  J.    Judgment  reversed. 

POTTLE,  J.,  not  presiding. 

(U  Oa.  App.  495) 

RITCHEY  y.  PENDLEY  et  al.  (No.  3.874.) 
(Court  of  Appeals  of  Georgia.     Sept.  24,  1912.) 

(Syllahus  hy  the  Court.) 

Continuance  (§  19*)— Gbounds— Absence  op 
Party. 

Where  It  is  uncontradicted  that  the  ab- 
sence of  a  party  to  a  cause  is  due  to  the  fact 
that  he  is  at  home,  where  his  presence  is  nec- 
essary, for  the  reason  that  **his  wife  is  liable 
to  be  confined  at  any  minute,"  and  his  counsel 
makes  the  requisite  statement  that  he  (counsel) 
cannot  safely  go  to  trial  without  the  presence 
of  the  absent  party,  and  especially  when  it  is 
shown,  in  addition,  that  the  absent  party  is  n 
material  witness,  the  ends  of  justice  require 
that  a  continuance  be  had.  Civil  Code  1910,  § 
5717.  Under  such  circumstances,  the  continu- 
ances of  such  a  party  are  not  exhausted,  al- 
though the  case  ma^  previously  have  been  con- 
tinued by  reason  of  the  absence  of  his  counsel 


•For  oth^i  cases  se*  lame  topio  and  section  NUMBER  la  Dec  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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in  the  General  Assembly,  and  in  another  in- 
stance continued  by  agreement.  The  judge 
erred  in  refusing  to  continue  the  case,  and  the 
subsequent  proceedings  in  the  trial  were  there- 
fore nugatory. 

[Ed.  Note.— For  other  cases,  see  Continuance. 
Cent  Dig.  fi  41,  43-48;   Dec.  Dig.  §  19.*] 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;   A.  W.  Flte,  Judge. 

Action  between  M.  Ia  Ritchey  and  J.  A. 
Pendley  and  another.  From  the  Judgment, 
Ritchey  brings  error.    Reversed. 

M.  C.  Taryer,  of  Dalton,  for  plaintiff  in 
error.  .  C.  D.  Rivers^  of  Summeryille,  and 
Maddox,  McCarny  &  Shumate,  of  Dalton, 
for  defendants  in  error. 

RUSSELL,  J.  The  first  exception  to  the 
Judgment  of  the  court  below,  which  was  ad- 
verse to  the  plaintiff  in  error,  depends  on 
the  correctness  of  the  lower  court's  ruling 
upon  the  motion  for  continuance.  Upon  the 
call  of  the  case  counsel  for  the  plaintiff  in 
error  moved  for  a  continuance,  on  account 
of  the  absence  of  his  client  (as  well  as  on 
account  of  the  absence  of  another  witness, 
as  to  whom  the  ruling  was  correct).  The 
father-in-law  of  the  absent  party  testified: 
''He  is  not  here  this  morning,  and  will  not 
be  here.  His  wife  is  about  to  he  confined; 
likely  to  be  confined  at  any  minute.  His 
presence  there  is  necessary."  It  appears 
from  the  bill  of  exceptions  that  counsel  made 
the  statement,  required  by  section  5717  of 
the  Civil  Code  of  1910,  that  he  could  not 
safely  go  to  trial  in  the  absence  of  his  client, 
and  it  further  appears  that,  if  Ritchey  had 
been  present,  he  would  have  been  a  material 
witness  in  his  own  behalf.  We  think  that, 
under  these  facts,  the  ends  of  justice  re- 
quired that  the  case  should  have  been  con- 
tinued. We  cannot  conceive  of  a  more  press- 
ing obligation  than  that  which  binds  the 
husband  to  care  for  his  wife  in  sickness,  and 
we  can  see  no  reason  why  the  sickness  in- 
cident to  confinement  and  the  travail  of 
childbearing  should  be  an  exception.  The 
general  rule  is  to  permit  a  husband  to  min- 
ister to  his  wife  in  her  illness,  and  to  ex- 
cuse his  absence  trom  court  if  his  presence 
at  his  home  is  necessary. 

It  is  urged  by  counsel  that  the  witness 
(who  appears  from  the  record  to  have  been 
the  father  of  the  sick  wife)  was  incompe- 
tent to  testify  as  to  her  condition,  and  the 
consequent  necessity  of  her  husband's  pres- 
ence at  home.  It  is  apparent  that  this  point 
is  without  merit,  because  a  physician  who 
is  attending  a  wife  'iikely  to  be  confined  at 
any  minute*'  should,  if  he  is  performing  his 
duty  as  a  physician,  be  with  his  patient, 
and  cannot  be  in  court  to  testify.  Fur- 
thermore, the  nature  of  the  illness  which 
was  made  the  basis  of  the  motion  for  a  con- 
tinuance in  this  case  is  a  matter  of  common 
knowledge.  Any  witness  can  testify  to  the 
facts,  if  he  knows  them;  and  we  apprehend 


there  would  be  few  witnesses  better  able  ta 
state  the  necessity  for  the  husband  to  be  at 
home  than  his  father-in-law,  who  was  pre- 
sumably familiar  with  all  of  the  circom- 
stances  surrounding  the  wife— -the  number 
of  small  children,  if  any,  who  required  the 
attention  of  the  father  in  the  sickness  of 
the  mother,  the  amount  of  domestic  help, 
the  temperament  and  disposition  of  the  sick 
wife,  etc. 

The  learned  trial  Judge,  In  overruling  the 
motion  to  continue,  does  not  seem  to  have 
placed  his  decision  upon  the  ground  advanced 
by  the  defendants  in  error,  but  rather  upon 
the  fact  that  the  movant's  continuances  had 
been  exhausted.  Section  5717  is  as  follows: 
"If  either  party  shall  be  providentially  pre- 
vented from  attending  at  the  trial  of  any 
cause,  and  the  counsel  of  such  absent  party 
will  state  in  his  place  that  he  cannot  go 
safely  to  trial  without  the  presence  of  such 
absent  party,  such  cause  shall  be  continued, 
provided  his  continuances  are  not  exhaust- 
ed." Taking  Into  consideration  the  nature 
of  the  showing  in  the  present  instance,  we 
do  not  think  that  the  movant's  continuances 
had  been  exhausted,  merely  because  at  a 
prior  term  of  the  court  the  case  had  been 
continued  by  agreement  of  parties,  and  at 
the  July  term,  1911,  had  been  continued  be- 
cause of  the  absence  of  his  counsel  in  the 
General  Assembly.  The  latter  was  a  con- 
tinuance by  law,  designed  primarily,  not  for 
the  benefit  of  parties,  but  for  their  counsel. 
It  was  not,  strictly  speaking,  a  continuance 
for  Ritchey,  because,  if  his  counsel  thought 
it  his  duty  to  remain  in  attendance  on  the 
Legislature,  he  could  have  done  so,  and 
Ritchey  could  not  have  gotten  a  trial,  even 
if  he  had  desired  to  have  the  case  tried, 
unless  he  had  gone  to  the  expense  of  em- 
ploying other  counsel.  The  continuance  by 
agreement  of  parties  was  not,  strictly  speak- 
ing, a  continuance  by  this  movant,  and  there- 
fore was  not  wholly  chargeable  to  hlnL 

Judgment  reversed. 

ai  Oa.  App.  499> 

WESTERN  UNION  TELEGRAPH  CO.  ▼. 
CARTER.     (No.  4,230.) 

(Court  of  Appeals  of  Georgia.    Sept  24,  1912.) 

(SyUahuM  ly  the  Court.) 

1.  Justices  of  the  Peace  (|  7*)— Ex  Omcio 
Justices— Jurisdiction  and  Pboceedinos. 

Under  the  statutes  of  this  state,  a  justice's 
court  and  the  court  of  a  commissioned  notary 
pubfic,  ex  officio  justice  of  the  peace,  are  iden- 
tical, having  the  same  jurisdiction,  powers,  pro- 
ceedings, and  practice. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  10;   Dec.  Dig.  §  7.*] 

2.  Justices  of  the  Peace  ({  87*)— Pboceed- 
inos —  Gabnishmsnt  —  Retubn  to  Other 
Justice. 

Where  a  suit  is  pending,  'or  judgment  has 
been  obtained,  in  either  a  justice's  court  or  the 
court  of  a  notary  public,  ex  officio  justice  of 
the  peace,  and,  in  compliance  with  the  require- 


*VoT  other  oasM  see  same  topic  and  section  NUMBER  la  Dec  Dig.  A  Am.  D^g.  Key-No.  Serlea  4  Rep'r  ludexih 
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ments  of  section  4754  of  the  Civil  Code  of 
t910,  garnishment  based  thereon  is  sued  out  and 
served  on  a  person  residing  in  a  militia  district 
of  the  same  county,  different  from  the  militia 
district  in  which  the  suit  is  pending  or  the 
judgment  was  obtained,  the  garnishment  may 
be  returned  to  and  tried  in  either  the  justice's 
court  or  the  court  of  a  notary  public,  ez  officio 
justice  of  the  peace,  of  the  district  in  which 
the  garnishee  resides. 

[Ed.  Note.— For  qither  cases,  see  Justices  of 
Ae  Peace,  Cent.  Dig.  Si  29&-306;   Dec.  Dig.  S 

87.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  L.  Bell,  Judge. 

Action  between  the  Western  Union  Tele- 
graph Company  and  George  A.  Carter.  From 
the  judgment,  the  Western  Union  Telegraph 
Company  brings  error.     Reversed. 

J.  D.  Greene,  of  Atlanta,  for  plaintiff  in 
error.    Geo.  A.  Carter,  of  Atlanta,  pro  se. 

HILL,  C.  J.  The  only  point  at  issue  in 
this  case  was  as  to  the  construction  of  sec- 
tion 4754  of  the  Civil  Code  of  1910;  the 
plaintiff  contending  that  a  garnishment  bas- 
ed upon  a  judgment  obtained  in  the  court  of 
a  notary  public  and  ex  officio  justice  of  the 
peace  could  be  sued  out  in,  returned  to,  and 
tried  in  the  court  of  the  justice  of  the  peace 
of  a  different  militia  district  of  the  same 
county,  in  which  district  the  garnishee  re- 
sided, and  the  garnishee  contending  that 
the  garnishment  should  hare  been  returned 
to  and  tried  in  the  court  of  a  notary  public 
and  ex  officio  justice  of  the  peace,  and  not 
the  court  of  a  justice  of  the  peace.  The 
judge  of  the  superior  court  held  in  favor 
of  the  garnishee's  contention;  the  plaintiff's 
petition  for  certiorari  being  overruled  and 
final  judgment  rendered  in  favor  of  the  gar- 
nishee. 

The  Code  section  referred  to  provides 
that,  "when  any  person  or  persons,  sought 
to  be  garnished,  reside  in  a  militia  district 
In  the  same  county,  different  from  the  mi- 
litia district  in  which  suit  is  pending  or 
judgment  was  obtained,"  garnishment  may 
be  sued  out  "in  the  militia  district  where 
the  person  or  persons  sought  to  be  garnish- 
ed reside,  •  •  *  requiring  such  person 
or  persons  to  appear  at  the  next  notary  pub- 
lic's or  justice's  court  of  the  district  of  the 
garnishee's  residence,  according  as  such  suit 
was  pending,  or  judgment  was  obtained,  in 
the  notary  public's  or  justice's  court,  then 
and  there  •  ♦  ♦  to  depose  and  answer," 
etc. 

[1]  We  think  that,  under  the  statutes  of 
this  state,  a  court  of  a  justice  of  the  peace 
and  that  of  a  notary  public,  ex  officio  jus- 
tice of  the  peace,  are  identical  and  of  the 
same  grade  and  class,  having  the  same  ju- 
risdiction, powers,  proceedings,  and  prac- 
tice. The  only  difference  is  that  a  justice 
of  the  peace  is  elected  by  the  people  of  the 
district,  and  a  notary  public,  ex  officio  jus- 
tice of  the  peace,  is  appointed  by  the  judge 
of  the  superior  court  upon  the  recommenda- 


tion of  the  grand  jury.  Justices  of  the  peace 
and  notaries  public,  ex  officio  justices  of  the 
peace,  are  commissioned  by  the  Governor  for 
a  term  of  four  years,  and  the  statute  ex- 
pressly declares  that  commissioned  notaries 
public,  appointed  by  the  judge  of  the  su- 
perior court  upon  recommendation  of  the 
grand  jury,  shall  be  ex  officio  justices  of 
the  peace,  and  shall  be  removed  from  office 
for  malpractice  in  office.  In  Childers  v. 
State,  3  Ga.  App.  449.  60  S.  E.  128,  it  is 
said  by  this  court  that  '*a  commissioned 
notary  public  is  ex  officio  a  justice  of  the 
peace,"  and  this  is  the  declaration  of  the 
statute.  In  Pool  v.  Perdue,  44  Ga.  454,  the 
Supreme  Court  holds  that  under  the  Con- 
stitution of  1868  (article  5,  i  6,  par.  4) — and 
as  to  this  the  Constitution  of  1877  makes  no 
change — a  commissioned  notary  public  is  a 
justice  of  the  peace  of  the  district  in  which 
he  Is  appointed,  with  all  the  powers  and 
functions  of  such  office.  Lynes  v.  State,  46 
Ga.  208;  Ormond  v.  Ball,  120  Ga.  919,  48 
S.  E.  383.  The  Constitution  of  this  state 
also  provides  that  ''the  jurisdiction,  powers, 
proceedings,  and  practice  of  all  courts  or 
officers  invested  with  judicial  power  (except 
city  courts),  of  the  same  grade  or  class,  so 
far  as  regulated  by  law,  and  the  force  and 
effect  of  the  process,  judgment,  and  decree 
by  such  courts,  severally,  shall  be  uniform. 
This  uniformity  must  be  established  by  the 
C^neral  Assembly."  Const  art  6,  i  9,  par.  1 
(Civil  Code  1910,  §  6527).  And  section  4722 
of  the  Civil  Code  of  1910  provides  that  "the 
proceedings  of  the  justices*  courts  shall  be 
uniform  throughout  the  state." 

[2]  The  confusion  on  the  point  arises  out 
of  the  following  language  of  section  4754  of 
the  Civil  Code  of  1910:  ''Requiring  such 
person  or  persons  to  appear  at  the  next  no- 
tary public's  or  justice's  court  of  the  dis- 
trict of  the  garnishee's  residence,  accorditig 
as  such  suit  was  pending^  or  judgment  was 
obtained,  in  the  notary  puhlUfs  or  justice^s 
court,'*  We  do  not  think  that  the  language 
emphasized  means  that  if  the  suit  was  pend- 
ing, or  the  judgment  obtained,  in  a  notary 
public's  court,  only  a  notary  public's  court 
could  be  resorted  to  in  trying  the  garnish- 
ment, or  that  if  the  suit  was  pending  or  the 
judgment  was  obtained  in  the  court  of  a  jus- 
tice of  the  peace,  the  garnishment  must  be 
returned  to  and  tried  in  the  court  of  a  jus- 
tice of  the  peace.  Such  an  interpretation 
would  necessarily  create  a  difference  be- 
tween the  powers  and  jurisdiction  of  these 
two  classes  of  courts,  in  direct  violation  of 
the  provision  of  the  Constitution  above  cited 
(Const  art  6,  §  9,  par.  1;  Civil  Code,  S 
6527),  and  would  make  this  part  of  section 
4754  unconstitutional.  We  are  clear  that 
the  only  reasonable  construction  of  this  sec- 
tion, notwithstanding  the  apparent  confu- 
sion in  its  language,  is  that  when  suit  Is 
pending,  or  when  Judgment  has  beeu  obtain- 
ed. In  either  a  justice's  court  or  a  notary 
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public's  court  of  one  militia  district,  and 
garnishment  based  thereon  Is  sued  out  and 
served  on  a  person  residing  in  another  dis- 
trict of  the  same  county,  in  compliance  with 
the  provisions  of  section  4754,  the  garnish- 
ment may  be  returned  to  and  tried  In  ei- 
ther the  Justice's  court  or  a  notary  public's 
court  of  the  district  in  which  the  garnishee 
resides. 
Judgment  reversed. 

(11  G«.  App.  509) 

MISENHEIMER  v.  GAINEY.    (No.  4,088.) 

(Court  of  Appeals  of  Georgia.    July  23,  1912. 
Rehearing  Denied  Sept.  27,  1912.) 

(Syllahu9  by  the  Court} 

L  Pleading   <{   802*)  —  Verification  —  Au- 
thority OF  Attorney. 

Where  an  amendment  to  a  plea  or  an- 
swer is  offered  after  the  time  allowed  for  an- 
swer has  expired,  the  verification  prescribed 
by  section  5640  of  the  Civil  Code  of  1910  must 
be  made  by  the  defendant  in  person,  and  can- 
not be  made  by  his  attorney. 

[Ed.  Note.->For  other  cases,  see  Pleading, 
Cent  Dig.  §§  89^903;   Bee  Dig.  i  802.*] 

2.  Pleading  (|  380*)— Issues  and  Proofs— 
EviDENCB  Admissible  Under  Pleading. 

Testimony  which  is  not  relevant  to  the  is- 
sues made  by  the  pleadings  is  not  admissible  as 
evidence. 

[Ed.  Nota— For  other  cases,  see  Pleading. 
Cent.  Dig.  SS  1237,  123^1252;  Dec  Dig.  § 
380.*] 

3.  Logs  and  Logging  (§  33*)— Liens— Fore- 
closure. 

The  counter  affidavit  did  not  call  in  ques- 
tion the  legality  of  the  lien  as  claimed  in  the 
affidavit  for  foreclosure,  and,  the  amendment  of- 
fered for  that  purpose  having  been  properly  re- 
jected, the  testimony  tending  to  prove  that  the 
plaintiff  was  not  entitled  to  the  lien  was  prop- 
erly excluded,  and  the  court  did  not  err  in 
refusing?  to  dismiss  the  foreclosure  proceedings, 
on  the  ground  that  the  plaintiff  was  not  enti- 
tled to  the  statutory  lien  as  claimed. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Lodging,  Cent  Dig.  M  89-103;  Dec.  Dig.  S 
33.*] 

Error  from  City  Court  of  Bainbridge;  W. 
M.  Harrell,  Judge. 

Action  by  Mrs.  B.  D.  Gainey  against  C.  O, 
Misenbeimer.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

This  was  a  proceeding  to  foreclose  a  lien 
on  a  sawmill  and  on  dumber  for  logs  fur- 
nished the  mill,  under  section  3358  of  the 
Civil  Code  of  1910.  The  defendant,  through 
his  agent,  tiled  a  counter  affidavit,  alleging: 
(1)  He  was  not  indebted  to  the  plaintiff  in 
the  sum  sued  for.  (2)  He  admitted  an  in- 
debtedness of  $40,  and  tendered  this  amount, 
liut  denied  any  indebtedness  in  excess  of 
this  sum,  contending  that  the  balance  sued 
for  was  not  yet  due.  (3)  No  demand  for 
payment  of  the  debt  was  ever  made  upon 
hlni  as  required  by  law.  (4)  He  denies  that 
the  plalntlflP  had  "faithfully  performed  and 
completed  her  contract  as  required  by  law," 
(5)  "At  the  time  that  said  lien  was  foreclos- 


ed the  amount  sued  for  was  not  yet  doBb 
and  the  plaintiff  was  not  entitled  to  tbe 
same."  On  the  hearing  the  defendant  sought 
to  amend  the  counter  affidavit  by  alleging 
that  the  plaintiff  was  "not  entitled  to  any 
lien  whatever  under  the  laws  of  Georgia.'^ 
This  amendment  was  verified  by  the  defends 
ant's  attorney  at  law.  The  court  refused  to 
allow  the  amendment,  and  the  refusal  la  as- 
signed as  error. 

The  case  proceeded  to  trial,  and  the  plain- 
tiff, by  her  agent,  proved  that  she  sold  to 
the  defendant,  who  was  operating  the  saw- 
mill in  question,  the  logs  described  in  the 
affidavit  of  foreclosure.  On  cross-examina- 
tion this  witness  testified  that  at  the  time 
the  timber  was  sold  to  the  defendant  it 
was  standing  upon  the  land  and  had  not 
been  cut,  but  that  it  was  cut  and  removed 
after  the  contract  was  made;  that  the 
plaintiff  did  not  cut  and  deliver  any  of  the 
timber,  but  that  all  of  it  was  cut  by  the 
defendant  and  hauled  by  him  to  his  saw- 
mill. The  defendant  offered  in  evidence  the 
contract  for  the  sale  of  the  timber,  but  it 
was  excluded,  on  objection  made  by  the 
plaintiff,  on  the  ground  that  there  was  no 
plea  which  made  the  contract  material  or 
relevant  evidence.  The  court  also,  at  the 
instance  of  the  plaintiff,  excluded  £com  evi- 
dence the  testimony  of  the  defendant  that 
there  were  no  logs  or  cut  timber  sold,  but 
that  it  was  all  growing  at  tbe  time  of  tbe 
contract,  and  was  subsequently  cut  and 
hauled  to  the  mill  by  the  defendant;  this 
testimony  being  objected  to  on  the  ground 
.that  there  was  no  plea  that  made  it  rele- 
vant or  material  evidence. 

The  defendant,  at  the  conclusion  of  the 
plaintlfTs  evidence,  made  a  motion  to  dis- 
miss the  levy,  on  the  ground  that  tbe  plain- 
tiff was  not  entitled  to  any  lien  under  the 
statute  of  the  states  In  that  the  evidence 
disclosed  the  fact  that  the  timber  was  grow- 
ing at  the  time  the  contract  was  made,  and 
was  not  personalty,  but  was  a  part  of  the 
realty.  The  motion  was  overruled,  and  this 
ruling  is  assigned  as  error. 

J.  R.  Wilson,  of  Bainbridge,  for  plaintiff 
in  error.  E.  S.  Longley,  of  Muskogee,  OkL* 
and  Russell  &  Custer,  of  Bainbridge,  for  de- 
fendant in  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  first  question  to  be  decid- 
ed is  whether  the  court  erred  in  refusing  to 
allow  the  amendment  to  the  plea  as  verified 
by  the  defendants  attorney  at  law.  The 
general  rule  is  that  attorneys  are  not  au- 
thorized to  make  affidavits  required  to  be 
made  by  the  parties  unless  specially  permit- 
ted by  law.  Civil  Code  1910,  §  4955.  Section 
3366,  par.  6,  relating  to  the  foreclosure  of 
liens  on  personal  property,  declares:  "If  the 
person  defendant  In  such  excK^ution,  or  any 
creditor    of    such    defendant,    contests    the 
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amount  or  Justice  of  the  claim,  or  the  exist- 
ence of  such  lien,  he  may  file  his  affidavit 
of  the  fact,  setting  forth  the  ground  of  such 
denial,  which  affidavit  shall  form  an  Issue  to 
be  returned  to  the  court  and  tried  as  other 
causes."  Section  5810  provides  that  the  affi- 
davit of  illegality  may  be  filed  by  an  attor- 
ney in  fact;  but  an  attorney  in  fact  is  not 
necessarily  an  attorney  at  law.  And  section 
5640,  relating  to  the  verification  of  an  amend- 
ment to  an  answer  or  plea,  Is  as  follows: 
'The  defendant,  after  the  time  allowed  for 
answer  has  expired,  shall  not  In  .any  case 
by  amendment  set  up  any  new  facts  or  de- 
fense of  which  notice  was  not  given  by  the 
original  plea  or  answer,  unless  at  the  time 
of  filing  such  amended  plea  or  answer  con- 
taining the  new  matter  he  shall  attach  an 
affidavit  that  at  the  time  of  fiUng  the  orig- 
inal plea  or  answer  he  did  not  omit  the  new 
facts  or  defense  set  out  in  the  amended 
plea  or  answer  for  the  purpose  of  delay," 
etc.  It  would  seem  from  this  section  of  the 
Code  that  the  counter  affidavit  to  the  fore- 
closure of  the  lien  is  required  to  be  made  by 
the  defendant  in  person.  In  this  case,  how- 
ever, no  objection  seems  to  have  been  made 
to  the  original  counter  affidavit  which  was 
made  by  the  agent  of  the  plaintiff;  but  the 
objection  was  Interposed  and  sustained' as  to 
the  amendment  verified  by  the  defendant's 
attorney  at  law,  which  brought  into  ques- 
tion the  validity  of  the  lien  claim,  and  this 
section  of  the  Code  explicitly  declares  that 
the  verification  of  the  amended  plea  or  an- 
swer, after  the  time  allowed  for  plea  or  an- 
swer has  expired,  must  be  made  by  the 
defendant  The  "defendant"  must  make  affi- 
davit that  the  matter  of  defense  set  up  in 
the  amendment  was  not  omitted  from  the 
original  answer  or  plea  for  the  purpose  of 
delay;  in  other  words,  that  he,  as  the  de- 
fendant, did  not  omit  these  facts  in  the  orig- 
inal plea  for  the  purpose  of  delay.  It  would 
seem  to  be  immaterial  whether  they  had 
been  omitted  from  the  original  plea  by  the 
attorney  representing  the  defendant 

The  attorney  for  the  plaintiff  in  error  re- 
lies upon  section  5642  of  the  Civil  Code 
In  support  of  his  position  that  the  amended 
plea  was  sufficiently  verified  by  the  attor- 
ney. This  section  provides  as  follows:  *'Iji 
all  civil  cases  founded  on  unconditional 
contracts  in  writing,  where  there  is  an  issua- 
ble defense,  and  where  the  defendant  does 
not  reside  In  the  county  in  which  the  suit 
is  pending,  it  shall  and  may  be  lawful  for 
the  agent  or  attorney  at  law  of  such  defend- 
ant to  make  oath  to  the  plea,  and  the  same 
shall  be  as  good  and  sufficient  as  if  made  by 
the  defendant  himself."  It  will  be  seen  that 
the  authority  given  by  this  section  is  con- 
fined to  unconditional  contracts  in  writing, 
where  there  is  an  issuable  defense,  and 
where  the  defendant  does  not  reside  In  the 
county  in  which  the  suit  is  pending.  The 
amendment  to  the  plea  offered  in  the  present 
case  alleged  that  the  defendant  did  not  re- 


side in  the  county  but  was  beyond  the  Ju- 
risdiction of  the  court  Manifestly  a  statu- 
tory lien  for  furnishing  logs  for  a  sawmill  Is 
not  within  the  Class  of  unconditional  con- 
tracts in  writing  referred  to,  and  this  sec- 
tion of  the  Code  has  no  application  to  the 
present  case.  The  cases  of  Fort  v.  West  53 
Ga.  584,  and  Poullain  v.  Plgg,  60  Ga,  263, 
cited  by  counsel  for  plaintiff  in  error,  where 
an  amendment  to  the  original  plea  was  veri- 
fied by  the  attorney  at  law,  were  suits  on 
unconditional  contracts  in  writing  and  square- 
ly within  the  provisions  of  the  statute  em- 
bodied In  section  5642.  In  view  of  the  fact 
that  section  3366,  par.  8,  allows  an  attor- 
ney for  the  plaintiff  to  make  the  affidavit 
foreclosing  a  lien  claim,  we  do  not  see  any 
substantial  reason  why  a  similar  right  relat- 
ing to  counter  affidavits  should  not  be  grant* 
ed  to  the  defendant;  but  the  law  is  explicit 
that  the  defendant  shall  make  the  coun- 
ter affidavit  and  also  that  the  amendment 
to  the  answer  or  plea,  filed  after  the  time 
for  making  a  defense,  shall  be  verified  by 
the  affidavit  of  the  defendant  in  person.  We 
therefore  conclude  that  the  trial  Judge  com- 
mitted no  error  In  refusing  to  allow  the 
amendment  to  the  counter  affidavit  or  an- 
swer of  the  defendant,  which  was  verified  by 
his  attorney  at  law. 

[3]  2.  It  is  next  Insisted  by  the  philntlff 
In  error  that  the  original  counter  affidavit 
was  sufficient  to  traverse  each  and  every 
fact  contained  in  file  affidavit  of  foreclosure, 
especially  in  view  of  the  fact  that  there  was 
no  special  or  general  demurrer  filed  to  the 
counter  affidavit  In  Slappey  v.  Charles,  7 
Ga.  App.  796»  6S  S.  B.  308^  this  court  held 
that  a  counter  affidavit  stating  that  the 
defendant  was  "not  Indebted  to  the  plain- 
tiff in  the  sum  named,  nor  in  any  sum  what- 
ever, for  which  the  plaintiff  has  a  lien,"  in 
the  absence  of  a  special  demurrer,  was  suffi- 
cient to  raise  an.  issue  that  the  items  claim- 
ed to  have  been  furnished  by  the  plaintiff 
to  the  defendant  did  not  fall  within  the 
class  as  to  which  the  law  allows  a  lien. 
A  comparison  of  the  counter  affidavit  in  the 
present  case  with  the  one  filed  in  the  Slappey 
Case  shows  a  marited  difference  in  the  al- 
legations of  the  two  affidavits.  In  the  Slap- 
pey Case  there  was  an  express  denial  of  the 
plaintiff's  right  to  the  lien  claimed;  in  the 
present  case  the  counter  affidavit  contained 
no  denial  of  the  right  to  the  lien  claimed, 
but  simply  a  denial  of  the  allegation  that 
the  defendant  was  Indebted  to  the  plaintiff 
in  the  sum  sued  for.  It  was  admitted  that 
the  defendant  did  owe  the  sum  of  $40;  but 
it  was  alleged  that  the  balance  claimed  in 
the  affidavit  was  not  yet  due,  that  no  de- 
mand had  ever  been  made  upon  defendant 
for  payment,  and  that  the  plaintiff  had  not 
performed  or  completed  her  contract  and 
that  for  this  reason  the  plaintiff  was  not 
entitled  to  recover  the  amount  claimed  by 
the  foreclosure  proceeding.    But  the  counter 
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affidavit,  which  oonstltutes  the  answer,  no- 
where denies  the  right  to  the  lien  claimed. 

[2]  It  follows,  therefore,  that,  no  denial  of 
this  ri^ht  having  been  contained  in  the  orig- 
inal counter  affidavit  or  plea,  and  the  amend- 
ment to  the  original  plea  having  been  dis- 
allowed because  of  improper  verification,  the 
question  of  the  plaintifTs  right  under  the 
statute  was  not  in  issue  at  all,  and  the  trial 
court  did  not  err  in  excluding  from  evidence 
the  testimony  going  to  show  that  the  plain- 
tiff was  not  entitled  to  a  lien,  because  there 
were  no  logs  furnished  to  the  sawmill,  but 
the  contract  of  sale  was  for  growing  timber 
which  was  attacned  to  the  realty  upon  which 
there  was  no  lien.  It  is  true  that  the  testi- 
mony of  the  plaintiiTs  witness  on  cross-ex- 
amination disclosed  this  fact;  but,  since 
there  was  no  issue  under  the  plea  which 
made  this  testimony  relevant  or  material, 
the  defendant  could  not  take  advantage  of  it 
Evidence  is  never  admissible,  unless  relevant 
or  material  to  the  Issues  made  by  the  plead- 
ings. While  the  contention  of  plaintiff  in 
error,  that  under  the  statute  of  this  state 
no  lien  is  given  for  growing  timber  which 
is  a  part  of  the  realty,  is  in  conformity  with 
the  repeated  rulings  of  this  court  and  of 
the  Supreme  Court,  yet,  since  this  question 
was  not  put  in  issue  by  the  pleadings,  the 
court  did  not  err  in  refusing  to  dismiss  the 
foreclosure  proceedings  on  this  ground. 

Judgment  affirmed. 

(11  CkL  App.  547) 

E:ALM0N  v.  SCARBORO  et  al.     (No.  8,882.) 

(Court  of  Appeals  of  Georgia.    Sept.  27, 1912.) 

(Syllalut  hy  the  Court,} 

1.  Guaranty    (S    85*)   —  Action    Against 
GxTABANTOB— Pleading. 

Under  the  decision  of  this  court  in  Small 
Company  v.  Claxton,  1  Ga.  App.  83,  57  S.  E. 
977,  following  the  decision  of  the  Supreme 
Court  in  Sims  v.  Clark,  91  Ga.  802,  18  S.  B. 
158,  the  allegations  of  the  petition  are  suffi- 
cient to  withstand  the  general  demurrer,  and 
the  dismissal  of  the  petition  on  demurrer  was 
therefore  error. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent.  Dig.  &  99;  Dec.  Dig.  |  85.*] 

2.  GuABANTT  (8  53* )— Release  of  Liabili- 
ty—CJhanqb  OF  CONTBACT. 

Even  if  it  could  be  inferred  from  the  peti- 
tion that  the  contract  of  purchase  originally 
created  an  indebtedness  on  account,  instead 
of  by  note  as  one  of  the  original  terms  of  the 
sale,  still  a  guarantor  is  not,  as  a  matter  of 
law,  released  by  reason  of  the  mere  fact  that 
an  account  which  he  guaranteed  has  been  re- 
duced to  a  note,  when  it  appears  that  the  ac- 
count was  for  goods  furnished .  "in  pursuance 
of  the  contract  of  guaranty,"  and  when  it  ap- 
pears that  the  note  represents  the  same 
amount,  and  stands  in  lieu  of  the  account.  It 
is  plain,  from  the  allegations  of  the  petition, 
that  the  action  is  based  upon  the  guaranty, 
and  not  upon  the  notes;  and  the  statements  in 
regard  to  the  notes  may  be  treated  as  a  recital 
of  the  history  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent.  Dig.  §  64;   Dec.  Dig.  §  53.*] 


3.  Guaranty    (|    77*)  —  Action    Againsi 
GuABANTOB— Condition  Precedent. 

The  liability  of  the  guarantors  in  the  pre** 
ent  case  depends  upon  the  failure  of  the  orig- 
inal debtor  to  pay  the  debt  at  maturity.  It  is 
not  necessary  that  the  creditor  should  obtain 
a  judgment  against  the  original  debtor  before 
suit  against  the  guarantor. 

[Ed,  Note.—For  other  cases,  see  Guaranty, 
Cent  Dig.  §i  87-90;    Dec.  Dig.  $  77.*1 

4.  Guaranty  (§  53* )— Release  of  Liability 
-—Change  of  Obligation. 

It  does  not  appear  from  the  allegations  of 
the  petition  that  the  guarantors'  risk  was  in- 
creased or  their  liability  enlarged.  The  exe- 
cution of  the  notes  merely  evidenced  in  writ- 
ing an  admission,  on  the  part  of  the  principal 
debtor,  of  an  indebtedness  to  the  plaintifit, 
which  (according  to  other  allegations  of  the 
petition)  was  the  subject  of  the  guaranty;  and 
although  the  note  contained  a  stipulation  for 
attorney's  fees  and  for  interest  at  the  rate  of 
8  per  cent  (instead  of  7  per  cent,  which  the 
account  would  have  drawn),  still  the  petition 
did  not  ask  for  a  recovery  of  attorney  s  fees, 
or  for  interest  at  the  higher  rate. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent.  Dig.  §§  64;    Dec.  Dig.  $  53.*] 

Error  from  City  Court  of  Tifton;  R.  B)ve, 
Judge. 

Action  by  E.  H.  Kalmon  against  Frank 
Scarboro  and  another.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed. 

C.  W.  Fulwood,  of  Tifton,  for  plaintill  in 
error.  L.  P.  Skeen  and  J.  M.  Kent,  both  of 
Tifton,  and  J.  J.  Murray,  of  Nashville,  for 
defendants  in  error. 


RUSSELL,  J.  Kalmon  filed  a  salt  in 
which  it  was  alleged  that  Frank  Scarboro, 
W.  L.  Yeomans,  and  J.  M.  Kent  entered  Into 
a  contract  with  him  whereby  they  became 
guarantors  of  the  account  of  J.  M.  Kent 
Company.  He  attached  to  the  petition  a 
copy  of  the  contract,  and  alleged  that  in  pur- 
suance of  the  contract  he  sold  J.  M.  Kent 
Company  goods  and  merchandise,  whereby 
that  company  became  indebted  to  him  in  the 
sum  of  $300,  with  interest;  that  the  indebt- 
edness is  evidenced  by  two  promissory  notes, 
for  $150  each,  one  due  AprU  15,  1910,  and 
the  other  May  15,  1910;  that  these  notes 
are  due  and  unpaid;  that  the  Kent  Com- 
pany has  failed  and  refused  to  pay  them, 
and  that  this  corporation  is  insolvent  and 
unable  to  respond  to  a  Judgment  for  the 
amount  of  the  debt,  and  has  ceased  to  do 
business.  On  demurrer  the  Judge  dismissed 
the  petition,  and  this  Judgment  is  the  ground 
of  the  bill  of  exceptions. 

The  defendants,  Yeomans  and  Scarboro, 
filed  separate  demurrers.  Each  demurred 
generally,  and  Scarboro  demurred  upon  the 
ground  that  the  petition  failed  to  show  that 
the  plaintiff  had  liquidated  his.  demand 
against  the  J.  M.  Kent  Company  by  a  suit 
to  Judgment,  insisting  that  there  can  be  no 
liability  upon  the  guaranty  until  the  plain- 
tiff   has    obtained   Judgment   against  J.    M. 


•For  other  cases  lee  ume  lopic  and  aectlon  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  A  Rep'r  Indeies 
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Kent  Company  or  joined  J.  M.  Kent  Com- 
pany as  a  defendant  in  tihe  suit.  The  de- 
murrer of  Yeomans,  In  addition  to  urging 
that  the  petition  set  forth  no  cause  of  ac- 
tion, objected  to  It  as  being  duplicltious. 
Teomans  demurred  also  upon  the  ground 
that  it  is  impossible  to  determine  Judicially 
whether  the  plaintiff  bases  his  action  upon 
the  alleged  contract  of  guaranty,  or  whether 
it  is  the  notes  attached  to  the  petition  that 
are  sued  upon;  also  upon  the  ground  that 
no  recovery  can  be  had,  except  upon  the 
notes,  which  are  made  a  part  of  the  peti- 
tion, and  that  it  does  not  appear  that  the  de- 
fendants, Yeomans  and  Scarboro,  in  any 
way  obligated  themselves  for  the  payment 
of  these  notes.  A  further  special  demurrer 
set  up  the  contention  that  the  liability  of 
the  defendants  rests  solely  upon  the  follow- 
ing stipulation  of  the  contract  of  guaranty: 
"We  do  hereby  guarantee  to  the  said  B.  H. 
Kalmon  the  payment  at  maturity,  in  accord- 
ance with  the  terms  of  sale,  of  the  price  and 
value  of  all  goods,  wares,  and  merchandise 
sold  by  them  to  the  said  J.  M.  Kent  Com- 
pany"— and  it  is  insisted  that  the  petition 
falls  to  show  what  goods  (or  whether  any) 
were  ever  sold  to  the  J.  M.  Kent  Company, 
or  the  price  and  value  of  such  goods,  or 
when  they  were  sold,  or  the  terms  of  sale, 
or  the  maturity  of  the  debt. 

[1]  The  question  of  first  importance  raised 
by  the  demurrers  is  whether  the  suit  Is  an 
action  on  the  contract  of  guaranty,  or  on 
the  promissory  notes  executed  by  the  original 
debtor.  If  the  petition  can  be  construed  as 
a  suit  upon  the  notes,  its  dismissal  upon 
the  demurrer  was  proper.  If,  upon  the  other 
hand  the  recovery  is  sought  upon  the  liability 
imposed  by  the  contract  of  guaranty,  the  ac- 
tion should  not  have  been  dismissed,  and 
for  the  purpose  of  another  trial,  we  should 
next  inquire  into  the  merits  of  the  special 
demurrers.  We  hold  that  the  petition  sets 
forth  a  good  cause  of  action,  which  we  con- 
strue to  be  a  suit  on  the  contract  of  guar- 
anty, to  recover  $300  of  a  possible  liability 
for  $1,000  (which  was  assumed  by  the  guar- 
antors), with  interest  upon  the  $300  at  the 
rate  of  7  per  cent  Without  any  relaxation 
of  the  rule  which  requires  pleadings  to  be 
most  strongly  construed  against  the  pleader, 
it  is  apparent  that  the  plaintiff  relies  en- 
tirely upon  the  contract,  because  he  sets  out 
the  contract  and  pleads  it  He  alleges  that 
the  goods  which  he  sold  were  sold  in  pur- 
suance of  the  contract,  and  that  the  indebted- 
ness of  the  J.  M.  Kent  Company  depended 
upon  this,  and  he  asks  for  no  more  than  the 
value  of  the  goods,  with  lawful  interest  It 
is  true  that  he  says  the  amount  which  the 
Kent  Ck>mpany  owes  him,  and  which  he  al- 
leges the  defendants  are  due  to  pay  him  by 
reason  of  the  terms  of  their  contract  of 
guaranty,  is  evidenced  by  two  promissory 
notes,  and  that  these  are  attached  to  the 
petition;  but  he  does  not  seek  to  recover 
according  to  the  stipulations  of  the  promis- 


sory notes,  for  he  does  not  ask  a  judgment 
for  interest  at  the  rate  of  8  per  cent  per 
annum,  nor  any  recovery  of  the  attorney's 
fees  provided  for  in  the  notes.  The  main 
point  is  that  he  alleges  that  the  liability  of 
the  defendants  to  him  depends  upon  the  fact 
that  the  goods  were  sold  to  the  Kent  Com- 
pany in  pursuance  of  the  contract  It  is 
well  settled  that  the  liability  of  a  guar- 
antor is  distinct  from  that  of  the  origi- 
nal debtor.  There  is  no  liability  on  the  part 
of  the  guarantor  until  the  original  debtor 
fails  to  pay.  It  is  equally  well  settled  that 
any  change  of  the  contract  without  the  con- 
sent of  the  guarantor  relieves  him,  and  also 
that  any  act  that  is  done  by  the  party  guar- 
anteed, which  will  increase  his  risk,  will 
likewise  void  the  contract  of  guaranty.  Ac- 
cording to  the  allegations  of  the  petition, 
reasonably  construed,  the  plaintiff  sold  to 
the  principal  debtor,  J.  M.  Kent  Company, 
$300  worth  of  goods,  and  the  debt  is  evi- 
denced by  $300  worth  of  notes.  It  is  not  al- 
leged that  the  goods  were  sold  upon  an  ac- 
count. It  is  possible  that  they  were  sold  in 
exchange  for  the  principal  debtor's  notes, 
possibly  at  the  dates  fixed  for  the  maturity 
of  each.  So  far  as  appears  from  the  pe- 
tition, this  may  have  been  the  course  of  the 
matter,  for  the  contract  of  guaranty  places 
no  restriction  upon  the  terms  of  sale  which 
might  be  agreed  upon  between  Kalmon  and 
the  Kent  Company. 

[2]  If  we  should  assume  that  the  goods 
were  sold  on  account,  and  that,  in  order  to 
avoid  misunderstanding  and  to  liquidate  the 
account,  the  Kent  Company  gave  its  notes; 
would  this  be  any  change  of  the  contract 
of  guaranty  under  which  these  guarantors 
undertook  to  guarantee  to  the  said  B.  H. 
Kalmon  the  payment  at  maturity,  in  accor- 
dance with  the.  terms  of  sale,  of  the  price  and 
value  of  all  goods  sold  to  the  Kent  Com- 
pany, from  time  to  time,  on  and  after  Sep- 
tember 22,  1909,  until  Kalmon  should  be 
given  10  days'  written  notice  of  the  with- 
drawal of  the  guaranty?  There  is  nothing 
on  the  face  of  the  petition  to  show  that  the 
notes  were  the  result  of  any  extension  of  time 
to  the  Kent  Company  of  an  overdue  demand, 
and  so  we  are  not  required  to  hold  wheth- 
er this  would  be  a  novation  of  the  contract, 
such  as  would  release  the  guarantors,  or 
such  an  act  as,  by  increasing  the  liability  of 
the  guarantors,  would  relieve  them.  So  far 
as  appears  from  the  petition,  Kalmon  pre- 
ferred for  his  sales  to  the  Kent  Company  to 
be  evidenced  by  notes  (which  are  admissions 
of  indebtedness),  rather  than  by  accounts, 
which  are  subject  to  dispute.  However,  we 
incline  to  the  opinion  that  the  mere  fact  of 
taking  the  notes  in  lieu  of  open  accounts, 
the  payment  of  which  has  been  guaranteed, 
would  not  in  any  way  change  the  relation  of 
the  parties  or  subject  the  guarantors  of  the 
account  under  the  contract  involved  in  this 
case,  to  any  greater  liability.  The  contract 
bespoke   a   continuing   guaranty,    until   the 
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^aiaaton  i^onld  notify  Kalmon  to  sell  to 
the  Kent  Company  no  farther.  It  extended 
a  continuing  credit  of  $1,000  to  the  Kent 
Company. 

Civil  Code  1910,  §  3543,  declares  that  "a 
change  of  the  nature  or  terms  of  a  contract 
is  called  a  novation;  such  novation,  with- 
out the  consent  of  the  surety,  discharges 
him.*'  The  sense  of  the  contract  entered  in- 
to by  the  guarantors  In  this  case  is  that 
they  assume  liability  up  to  $1,000  for  what- 
ever goods  Kalmon  might  sell  to  the  Kent 
Company,  until  such  time  as  the  guaranty 
might  be  withdrawn.  How  can  the  nature 
of  this  contract  be  affected,  or  its  terms  ex- 
ceeded, by  mere  failure  to  collect  promptly, 
or  failure  to  collect  at  all?  When  the  Kent 
Company  fails  to  pay,  the  guarantors  become 
liable,  says  this  contract  of  guaranty.  True 
it  is  that  "the  undertalcing  of  a  surety  is 
Btricti  Juris,  and  he  cannot  be  bound  fur- 
ther than  the  very  terms  of  the  contract, 
and  if  the  principal  and  the  obligee  change 
the  terms  of  the  contract  without  his  con- 
sent the  surety  is  discharged."  Betbune  y. 
Dozier,  10  Ga,  235.  But  what  are  the  terms 
of  the  present  contract?  There  is  no  stipu- 
lation as  to  the  terms  of  payment  which  Kal- 
mon shall  impose  on  the  Kent  Company;  no 
provision  that  he  shall  not,  by  deed  or  mort- 
gage, take  security  for  its  payment;  no  re- 
quirement that  he  sliall  not  take  from  the 
Kent  Company  an  admission  of  its  indebt- 
edness. The  contract  does  not  speak  of  any 
of  these  things;  and  therefore  it  cannot  be 
said  that  its  terms  are  varied  because  Kal- 
mon*s  debt  is  represented  by  notes,  instead 
of  an  account  The  terms  of  the  contract 
of  guaranty  in  the  instant  case  are  that  Kal- 
mon shall  not,r  on  the  faith  of  the  guaranty, 
sell  to  the  Kent  Company  such  an  amount 
of  goods  as  will  cause  their  indebtedness  to 
Kalmon,  at  any  one  time,  to  exceed  $1,000. 
This  is  manifest  from  the  language  used, 
''Our  liability  shall  not  at  any  time  exceed 
$1,000."  The  guarantors  reserved  'in  the 
contract  the  right  to  withdraw  their  guaran- 
ty upon  ten  days'  notice,  and  they  waived 
notice  of  nonpayment  on  the  part  of  Kalmon. 
They  guaranteed  that  the  Kent  Company 
would  pay  at; maturity  in  accordance  with 
the  terms  of  sale.  To  our  minds  the  waiver 
of  the  notice  of  nonpayment  implies  an  un- 
derstanding and  agreement  on  the  part  of 
the  guarantors  that  Kalmon  was  not  re- 
qui^red  to  promptly  enforce  the  payment  at 
its  maturity  of  any  demand  he  might  have 
against  the  Kent  Company  for  goods  sold  it 


in  pursuance  of  the  guaranty,  and  this  vletr 
is  strengthened  by  the  stipulation  of  the  con> 
tract  to  the  effect  that  the  liability  of  the 
guarantors  shall  not  at  any  time  exceed 
$1,000. 

Construing  the  contract  as  a  whole,  there 
is  no  term  or  provision  of  the  instrum«it 
which,  in  our  opinion,  would  have  forbidden 
Kalmon,  if  the  Kent  Company  owed  him 
less  than  $1,000,  to  take  a  note  for  the  pre- 
existing account,  and  certainly  this  mode 
of  procedure  would  not.  have  subjected  the 
guarantors  to  any  additional  risk  upon  their 
contract  of  guaranty. 

[4]  Coming  to  the  special  demurrers:  It 
is  plain  that  the  suit  was  upon  the  contract 
of  guaranty,  because  the  petition  asks  only 
for  the  $300  alleged  to  be  the  value  of  the 
goods  sold  (as  evidenced  by  the  notes),  with 
interest  If  the  suit  had  been  proceeding 
upon  the  notes,  the  plaintiff  would  have  been 
entitled  to  Judgment  for  8  per  cent  interest* 
and  in  the  event  of  the  ncMipayment  of  the 
notes,  after  service  of  the  10  days'  notice, 
would  have  been  entitled  to  attorney's  fees. 
The  disclaimer  of  the  higher  rate  of  interest 
and  the  avoidance  of  any  reference  to  at^ 
torney's  fees  are  of  themselves  sufficient  to 
indicate  that  the  plaintiff  elected  to  pursue 
his  action  upon  the  contract  of  guaranty; 
and  this  point  is  strengthened  by  the  refer- 
ence to  the  contract  It  is  plain  that  the 
notes  are  referred  to  as  part  of  the  history 
of  the  case;  and  they  can  properly  be  re- 
ferred to  as  admissions  on  the  part  of  the 
original  obligee  of  his  indebtedness  for  the 
sum  which  the  plaintiff  is  seeking  to  recov- 
er from  the  guarantors  upon  their  collateral 
liability. 

[3]  The  contention  set  up  by  demurrer, 
as  to  failure  to  show  that  the  plaintiff  had 
obtained  a  Judgment  against  the  Kent  Com* 
pany,  is  without  merit  See  Siilis  v.  Clark* 
91  Ga.  802, 18  S.  E.  15&  The  plaintiff  is  not 
required  to  reduce  to  Judgment  his  claim 
against  the  principal  debtor,  if  the  contract 
of  guaranty  guarantees  payment  of  the  debt 
at  maturity;  and  unless  the  principal  debtor 
participates  in  the  execution  of  the  contract 
of'  guaranty,  he  will  not,  of  course,  be  a 
proper  par^  to  a  suit  In  which  the  instru- 
ment is  the  basis  of  the  action. 

In  view  of  our  opinion  as  to  the  nature  of 
the  action,  the  court  erred  in  sustaining  the 
general  demurrer;  and,  for  the  reasons  stat- 
ed, the  special  demurrers  should  be  over- 
ruled. 

Judgment  reversed. 
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(VS6  N.  C.  06) 

PRITCHARD  T.  BOARD  OF  GOM'RS  OF 
ORANGE  COUNTY. 

(Supreme  Court  of  North  Carolina.    Sept  26, 

1912.) 

Counuss  (i  183*)--RoAD  Bonds— Vaudity. 
Since  Const,  art.  7,  i  7,  and  Rerisal  1905, 
I  1318,  subsec.  27,  authorise  a  county  to  con-r 
tract  indebtedness  without  a  vote  of  the  quali- 
fied electors  to  cover  necessary  expenses,  bonds 
issued  by  a  county  for  public  roads  under  Pub. 
Loc.  Lawp  1911,  c.  600,  are  not  inyalid,  even 
if  that  act  was  not  passed  in  the  manner  pre- 
scribed by  Const,  art.  2,  fi  14. 

[Ed.  Note.— For  other  cases,  see  Counties, 
CentDig.  §|  275-281, 283, 284 ;  DeUMg.  f  183.*] 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; Whedbee,  Judge. 

Action  without  controTersy  between  W.  N. 
Pritcbard  and  the  Board  of  CommisBloners 
of  Orange  County.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

Frank  Nash,  of  Hillsboro,  for  appellant. 
Manning  &  Everett,  of  Durham,  for  appellee. 

CLARK,  C.  J.  This  is  an  action  submitted 
without  controversy  to  determine  the.  valid- 
ity of  the  proposed  issue  of  $250,000  bonds 
by  the  county  of  Orange  for  the  public  roads 
of  said  county.  An  election  was  held  March 
19,  1912,  in  pursuance  of  chapter  600,  Pub. 
Local  Laws  1911,  at  which,  as  required  by 
the  terms  of  said  act,  a  majority  of  the  votes 
cast  approved  the  issue  of  said  t>onds, 
though  not  a  majority  of  the  qualified  voters. 

The  validity  of  the  bonds  is  contested, 
upon  the  ground  that  the  bill  which  passed 
Its  several  readings  in  the  Soiate  In  the  man- 
ner required  by  Const  art  2,  f  14,  was  chang- 
ed in  substantial  and  material  respects  on 
the  passage  of  th^  bill  through  the  House, 
and  that,  as  amended  by  the  House,  the  bill 
was  not  re-enacted  in  the  Senate  in  the  man- 
ner required  by  Const  art  2,  |  14.  Glenn  v. 
Wray,  126  N.  C.  730»  36  S.  B.  167;  Com'ra 
V.  Stafford,  138  N.  C.  453,  60  S.  E.  862;  Bank 
V.  Lacy,  151  N.  0.  4,  65  S.  B.  441;  Russ^  v. 
Troy,  169  N.  C.  — ,  74  S.  B.  1021. 

But  we  need  not  consider  this  ground,  of 
objection,  because,  und^  Const  art  7,  f  7, 
the  county  is  authorized  to  contract  indebt- 
edness without  the  vote  of  the  qualified  vot- 
ers, when  It  is  for  the  necessary  expenses 
thereof.  Vaughn  v.  Gom'rs,  117  N.  C.  432, 
23  S.  E.  354.  Rev.  1905^  §  1318,  subsec.  27, 
authorizes  county  commissioners  to  tx^rrow 
money  for  necessair  expenses>  and  in  such 
case  no  vote  of  the  people  Is  necessary. 
Board  of  Trustees  v.  Webb,  155  N.  C.  388,  71 
S.  E.  520.  The  court  has  repeatedly  held 
that  the  public  roads  are  a  necessary  expense. 
Board  of  Trustees  v.  Webb,  supra,  and  nu- 
merous cases  there  cited. 

It  is  true  that,  "where  the  Legislature 
has  Interposed  its  will  and  plainly  declared 
it,  where  It  has  by  its  act  prescribed  the 
limit  of  expenditure,  even  for  a  necessary 
expense  for  the  county,  the  county  commis- 


sioners cannot,  under  the  decision  of  this 
court  herein  cited,  set  at  naught  the  legis- 
lative will  by  setting  up  a  general  power  of 
contracting  debts  for  necessary  expenses,  re- 
strained only  by  the  constitutional  limitation 
of  taxation."  Burgin  v.  Smith,  151  N.  C.  568, 
66  S.  E.  607.  But  here  the  county  commis- 
sioners have  not  attempted  to  exceed  the  lim- 
itations in  the  special  act  of  the  legislature, 
and  have  consulted  the  popular  will  at  the 
ballot  box,  as  required  by  said  act,  and  its 
terms,  approval  by  a  ''majority  of  the  votes 
cast,**  have  been  complied  with. 

The  act  itself  does  not  come  under  the  re- 
quirements of  section  14,  art  2,  of  the  Con- 
stitution; and  hence,  even  conceding  that 
the  amendments  made  In  the  House  to  the 
Senate  bill  were  substantial  and  material, 
and  though  the  conference  report  was  adopt- 
ed by  each  house  without  conforming  to 
article  2,  |  14,  the  act  is  valid  as  an  act  of 
ordinary  legislation.  If  there  had  been  no 
such  act,  the  county  could  have  contracted 
a  debt  for  its  necessary  expenses  without  a 
vote  of  the  people.  The  proposed  bond  issue 
will  therefore  be  a  valid  indebtedness  of  the 
county  of  Orange.  Jones  v.  New  Bern,  152 
N.  C.  64.  67  S.  E.  173. 

The  judgment  of  the  court  below  Is  re- 
versed. 

(159  N.  C.  632) 

HARRINGTON  v.  TOWN  OF  €3REEN- 

VILLE. 

(Supreme  Court  of  North  Caroliiia.     Sept 

25,  1912.) 

municipai.  cobpobations  (|  739*)— clvil 
Liability  —  Neqlect  of  Governmental 
Duties. 

Under  the  rule  that,  unleBs  a  right  of  ac- 
tion is  given  by  statute,  a  municipal  corpora- 
tion is  not  liable  to  an  individual  for  neglect  to 
perform,  or  negligence  in  performing^  a  duty 
governmental  in  its  nature,  it  is  not  liable  for 
the  burning  of  one's  property  through  its  fail- 
ure to  exercise  its  powers,  under  RevisaJ  1905, 
2929,  2981,  et  seq.,  to  abate  nuisances  and 


condemn  buildings,  or  its  negligent  default  in 
equipment  and  operation  of  fire  department. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ||  1556,  1657;  Dec. 
Dig.  I  789.*] 

Appeal  from  Superior  Court,  Pitt  County; 
Fousbee,  Judge. 

Action  by  W.  H.  Harrington  against  the 
Town  of  Greenville.  Judgment  for  defend- 
ant;  plaintiff  appeals.    Affirmed. 

Civil  action  heard  on  demurrer  to  the  com- 
plaint before  his  honor,  H.  A.  Foushee,  judge, 
at  February  term,  1911,  of  the  superior  court 
of  Pitt  county.  The  material  portions  of  tbe 
complaint  are  as  follows:  '*That  from  time 
to  time,  for  a  number  of  years  prior  to  Feb- 
ruary 23,  191Q,  this  plaintiff  repeatedly 
called  the  attention  of  the  governing  body  of 
said  town  of  Greenville  to,  and  requested 
them,  as  members,  both  personally  and  in 
meeting,  of  said  board  of  alderman,  to  exam- 
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Ine,  tbe  dangerous  condition  of  the  property 
known  as  King's  stables,  the  buildings  of 
Sam  Cherry,  and  the  old  Flanagan  buggy 
shops  as  a  source  of  danger  from  fire,  which 
buildings  were  unoccupied  and  worthless,  be- 
ing mere  hulls  and  fire  traps.  (4)  That  the 
plaintiff  repeatedly  requested  said  board  of 
aldermen  to  condemn  and  have  removed  said 
buildings,  because  they  were  dangerous  as  a 
source  of  fire;  and  that  the  defendant,  un- 
der its  powers,  authorities,  and  duties  con- 
ferred and  Imposed  upon  it  by  the  general 
law  and  by  special  acts  of  the  General  As- 
sembly, had  full  power  and  authority  to  con- 
demn and  remove  the  same.  (5)  That  the  de- 
fendant negligently,  disregardful  of  the  in- 
terest and  rights  of  Its  property  holders  and 
residents,  permitted  said  property  to  stand 
as  fire  traps  and  gambling  dens  for  negroes, 
to  the  great  jeopardy  and  peril  of.  adjacent 
property  owners.  (6)  That  as  a  result  of 
said  negligence  on  the  part  of  the  defend- 
ant, and  permitting  said  property  to  stand  as 
a  source  of  fire,  owing  to  its  rotten,  decayed 
condition  and  dry,  accumulated  material, 
on  the  night  of  the  23d  of  February,  1910,  it 
became  the  source  of  a  fire  which  destroyed 
the  adjacent  property  of  this  plaintiff,  to  his 
great  damage.  (7)  That  as  a  result  of  said 
fire,  and  as  a  result  of  an  inadequate  sup- 
ply of  water  with  sufficient  force  and  quanti- 
ty, and  an  inadequate  supply  of  hose,  hy- 
drants, and  fire  equipments  and  force,  this 
plaintiff  suffered  the  loss  of  his  above-de- 
scribed property,  to  wit,  one  brick  stable  and 
one  brick  store  and  the  contents  of  the  same, 
consisting  of  lumber,  one  buggy,  and  other 
property,  in  the  sum  of  $2,000."  The  court 
entered  judgment  sustaining  defendant's  de- 
murrer, and  the  plaintiff  excepted  and  ap- 
pealed. 

Col.  Harry  Skinner  and  S.  J.  Everett,  both 
of  Greenville,  for  appellant  F.  M.  Wooten, 
of  Greenville,  for  appellee. 

HOKE,  J.  As  we  interpret  the  complaint, 
plaintiff  states  and  intends  to  state  his  griev- 
ance In  two  aspects:  (1)  That  his  property 
was  destroyed  by  reason  of  negligent  failure 
of  the  city  of  Greenville  to  abate  a  nuisance 
which  threatened  the  result  (2)  That  the  in- 
jury arose,  in  whole  or  in  part,  from  negli- 
gent default  in  equipment  and  operation  of  a 
fire  department  maintained  by  the  city  for 
the  public  benefit,  and  under  our  decisions 
both  questions  must  be  resolved  against  him. 

It  is  well  recognized  with  us  that,  unless 
a  right  of  action  is  given  by  statute,  munici- 
pal corporations  may  not  be  held  civilly  li- 
able to  individuals  for  *'neglect  to  perform  or 
negligence  in  performing*'  duties  which  are 
governmental  in  their  nature,  and  Including 
generally  all  duties  existent  or  imposed  upon 
them  by  law  solely  for  the  public  benefit 
Mcllhenney  v.  City  of  Wilmington,  127  N.  C. 
146,  37  S.  E.  187,  50  L.  R.  A.  470;  Moffitt  v. 
City  of  AshevUle,  103  N.  C.  237,  9  S.  B.  695, 


14  Am.  St  Rep.  810;  Hill  v.  City  of  Char- 
lotte, 72  N.  C.  55,  21  Am.  Rep.  451.  Tte 
general  power  to  abate  nuisances  conferred 
on  municipalities  by  section  2929  and  other 
sections  of  the  Revisal,  and  the  powers  to 
regulate,  inspect,  and  condemn  buildings  con- 
tained in  sections  2981  et  seq.,  are  clearly 
governmental  in  character,  and  for  negligent 
default  on  the  part  of  the  city  and  its  officers 
and  agents  no  action  lies;  none  having  been 
given  by  the  law.  Applying  this  principle, 
the  well-considered  case  of  Hull  v.  Roxboro, 
142  N.  C.  453,  55  S.  B.  351,  12  L.  R.  A.  (N. 
S.)  638,  is  an  authority  directly  against  the 
first  proposition  contended  for  by  plaintiff, 
and  Peterson  v.  Wilmington,  130  N.  C.  76, 
40  S.  E.  853,  56  L.  R.  A.  959,  is  equally  de- 
cisive on  the  second.  In  Hull's  Case  it  was 
held :  **A  municipal  corporation  is  not  civilly 
liable  for  the  failure  to  pass  ordinances  to 
preserve  the  public  health  or  otherwise  pro- 
mote the  public  good,  nor  for  any  omission  to 
enforce  the  ordinances  enacted  under  the 
legislative  powers  granted  in  its  charter,  or 
to  see  that  they  are  properly  observed  by 
Its  dfizens,  or  those  who  may  be  resident 
within  the  corporate  limits."  And  in  the 
Peterson  Case:  **That  an  employ^  of  a  fire 
department  of  a  city  cannot  recover  for  in- 
juries caused  by  a  hose  reel  of  the  city 
fire  department  being  knotoinsiy  allowed  to 
be  and  remain  in  unsafe  and  dangerous  con- 
dition." The  ruling  in  this  last  case  was 
made  to  rest  on  the  principle  that  in  main- 
taining and  operating  a  fire  department  for 
the  benefit  of  the  public  tbe  city  was  engaged 
in  the  exercise  of  governmental  duties,  and 
therefore  not  liable  to  individuals,  unless 
made  so  by  statute — a  position  tn  accord 
with  the  general  current  of  authority.  Wild 
T.  Paterson,  47  N.  J.  Law,  406,  1  AtL  490; 
Fisher  y.  City  of  Boston^  104  Mass.  87,  6  Am. 
Rep.  196 ;  Jewett  v.  City  of  New  Haven,  38 
Conn.  368,  9  Am.  Rep.  382;  Torbush  v.  City 
of  Norwich,  38  Conn.  225,  9  Am.  Rep.  395; 
Long  y.  City  of  Birmingham,  161  Ala.  427, 
49  South.  881, 18  Ann.  Cas.  507;  Mayor  of  New 
York  y.  Workman,  67  Fed.  347,  14  O.  C.  A. 
530. 

We  are  not  called  on  to  decide  whether  the 
cases  of  Coley  y.  Statesville,  121  N.  C.  301, 
28  S.  E.  482,  and  Lewis  v.  Raleigh,  77  N.  C. 
229,  are  in  strict  adherence  to  the  principle. 
We  have  no  disposition  to  disturb  the  respon- 
sibility as  established  on  the  particular  facts 
of  those  cases  and  others  of  similar  import 
and  the  liability  of  such  municipalities  by 
reason  of  defective  streets.  If  in  any  way  in- 
consistent is  too  firmly  established  to  permit 
of  further  question. 

In  more  especial  reference  to  the  negli- 
gence alleged  in  the  proper  maintenance  of 
the  fire  department  and  the  failure  of  the 
water  supply  for  the  same,  we  deem  it  well 
to  refer  to  a  class  of  cases  which  hold  that 
where  municipal  corporations  are  engaged  to 
a  business  enterprise  for  profit  they  will  not 
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be  considered  and  dealt  with  aa  in  the  exer- 
cise of  governmental  functions,  though  their 
work  may  inure  to  some  extent  to  the  public 
benefit,  and  in  such  case  the  corporation  is 
held  subject  to  the  ordinary  burdens  and  lia- 
bilities arising  in  the  course  .of  the  business, 
as  in  Woodie  y.  North  Wilkesboro,  159  N.  C. 
— ,  74  S.  B.  924;  Terrell  y.  Washington, 
158  N.  0.  281,  73  S.  E.  888;  Harrington  v. 
Wadesboro,  153  N.  C.  437,  69  S.  E.  399;  Fish- 
er y.  New  Bern,  140  N.  C.  506,  53  S.  E. 
342,  5  L.  R.  A.  (N.  S.)  542,  111  Am.  St  Rep. 
857.  But  this  modification  of  the  general 
principle,  if  it  be  such,  must  be  held  to  ex- 
tend only  to  those  burdens  and  liabilities 
incident  to  the  business  features  of  the  en- 
terprise, and  does  not  obtain  where,  as  in 
this  case,  the  municipality,  in  the  exercise  of 
powers  and  duties  imposed  by  the  law,  is 
maintaining  and  operating  a  fire  department 
solely  for  the  public  benefit 

There  is  no  error,  and  the  judgment  sus- 
taining the  demurrer  must  be  affirmed. 

Affirmed. 


(158  N.  c.  ei2) 

PENDER  y.  SPEIGHT  et  al 

(Supreme  Court  of  North  Carolina.    Sept  25, 

1912.) 

1.  CoRPORATiONB  (§  542*)  —  Saij:8  of  Meb- 
OANTiLK  Stock. 

Regardless  of  the  Bulk  Sales'  Law  (Pub. 
Acts  1907,  c.  623),  a  sale  of  an  insolvent  mer* 
cantile  corporation's  stock  to  one  of  the  di- 
rectors  for  60  per  cent  of  its  actual  value  is 
Yoid  as  in  fraud  of  creditors. 

[Ed.  Note.— For  other  cases,  see  Corpora* 
tions.  Cent  Dig.  {{  2154-2160;  Dec  Dig.  fi 
542.*] 

2.  Corporations  ({  307*)— Directors— Trust 
Relation. 

Directora  of  a  corporation  are  trustees  of 
its  property  for  the  benefit  of  the  corporate 
cremtors  as  well  as  shareholders;  it  being 
their  duty  to  administer  the  trust  for  the  bene- 
fit of  all  parties  interested. 

[Bd.  Note. — For  other  cases,  see  Corpora* 
tions.  Cent  Dig.  H  1350,  1351;  Dec.  Dig.  i 
307.*] 

8.  Corporations    (|    647*)  —  Directors  — 
Knowledge  of  Corporate  Matters. 

Since  the  directors  of  a  corporation  are 
presumed  to  know  its  financial  condition,  it  is 
not  necessary,  in  order  to  defeat  a  conveyance 
of  an  insolvent  corporation's  property  to  one 
of  its  directors  at  less  than  actual  value,  to 
show  that  they  knew  of  such  insolvency. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  f(  217&-2181;  Dee.  Dig.  { 
647.*] 

4.  Corporations     (|    542*)  —  Insolvency  — 

Right  to  But  Own  Stock. 

An  insolvent  corporation  cannot  buy  its 
own  stock,  and,  if  it  becomes  insolvent  after 
such  purchase,  the  stockholder  is  liable  to  the 
corporate  creditors  for  the  purchase  money 
received  by  him;  the  corporation  not  being 
empowered  to  retire  stock  until  it  has  first  dis- 
charged all  of  its  liabilities,  and  an  agreement 
looking '  to  such  retirement  being  void  as  to 
creditors. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |§  2154r-2100;  Dec.  Dig.  § 
542.  ♦! 


Appeal  from  Superior  Court  Edgecombe 
County;    Carter,  Judge. 

Action  by  James  Pender,  receiver  of  the 
Edgecombe  Hardware  Company,  against  W. 
L.  Speight  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

The  plaintiff  moved  for  Judgment  upon  the 
admissions  in  the  pleadings.  The  court  gave 
Judgment  that  the  plaintiff  recover  of  the 
defendants  Speight  and  Murdock  all  the  stock 
of  goods,  etc.,  described  In  the  complaint  and 
further  that  the  plaintiff  recover  of  the  de- 
fendant Murdock  the  sum  of  one  thousand 
dollars  ($1,000)  with  interest  from  January 
0th,  1912,  and  that  the  cause  be  retained 
for  further  orders.    The  defendant  appealed. 

G.  M.  T.  Fountain  &  Son,  of  Tarboro,  for 
appellants.  W.  O.  Howard,  H.  A.  Ollliam, 
and  J.  M.  Norfleet  all  of  Tarboro,  for  ap- 
pellee. 

BROWN,  J.  It  appears  from  the  admissions 
in  the  complaint  and  answer  that  the  Edge- 
combe Hardware  Company  was  a  corporation 
with  a  capital  stock  of  $6,000 ;  that  the  defend- 
ant Speight  was  the  president  Riddick  the 
ylce  president  and  Murdock  secretary,  and  all 
were  directors;  that  on  January  9,  1912,  the 
said  corporation  was  insolvent;  that  on  the 
27th  of  March,  1912,  the  next  and  last  meet- 
ing of  the  directors  the  entire  stock  of  goods, 
furniture,  and  fixtures  and  all  the  property 
of  the  cori)oration  were  sold  to  the  defendant 
Murdock  for  $4,144.70,  purporting  to  be  00 
per  cent  of  their  actual  value,  and  this  was 
done  by  resolution  of  the  directors;  the  said 
Murdock  being  present  and  participating.  It 
further  appears  that  the  said  directors  pass^ 
ed  a  resolution  on  January  9, 1912,  to  retire  a 
portion  of  the  capital  stock  of  this  insolvent 
corporation,  and,  in  pursuance  thereof,  the 
defendant  Speight  surrendered  10  shares  of 
the  capital  stock  standing  in  the  name  of 
Ethel  Speight  and  credited  his  account  with 
$1,000,  he  then  owing  the  Hardware  Company 
$1,161;  that  F.  O.  Davis  on  said  date  sur- 
rendered 6  shares  of  the  capital  stock  held 
by  him,  and  caused  the  account  of  F.  G.  Da- 
vis and  wife.  Addle,  which  amounted  to  over 
$600,  to  be  credited  with  the  sum  of  $317.63; 
and  that  on  said  date  the  defendant  Murdock 
surrendered  10  shares  of  the  capital  stock 
held  by  him,  and  received  therefor  $1,000. 
These  are  the  salient  facts  admitted  In  the 
pleadings. 

[1]  We  will  first  consider  the  Judgment  of 
the  court  for  the  recovery  of  the  stock  of 
goods.  It  is  not  pretended  that  the  defend- 
ants made  any  pretense  to  comply  with  the 
provisions  of  chapter  623,  Acts  of  1907,  en- 
titled **An  act  to  prohibit  the  sale  of  mer- 
chandise in  bulk  In  fraud  of  creditors.**  The 
learned  counsel  for  the  defendant  argued 
with  much  earnestness  that  the  said  act  was 
unconstitutional  and  void  as  an  unwarranted 
limitation  of  the  right  to  sell  and  dispose  of 
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property.  We  think  this  point  has  been  de- 
cided adversely  to  him  by  the  Supreme  Court 
of  the  United  States  in  Lemleux  v.  Young, 
211  U.  S.  489,  29  Sup.  Ct  174,  53  L.  Ed.  295, 
in  which  a  statute  very  similar  to  ours  was 
upheld.  The  states  of  Mississippi,  Michigan, 
Washington,  Indiana,  and  Nebraska  have 
statutes  similar  to  ours  which  have  been  sus- 
tained by  the  highest  courts  of  these  states. 
But  it  is  not  necessary  to  consider  the  stat- 
ute in  this  case.  The  conduct  of  the  defend- 
ants was  such  as  to  render  the  sale  to  one  of 
the  directors  of  the  company  absolutely  void 
under  the  general  principles  of  law.  In  this 
case  the  bargainer  and  the  bargainee  were 
officers  and  directors  of  the  company,  and 
they  knew  that  the  company  was  heavily  in 
debt,  and  that  they  were  disposing  of  its  en- 
tire property  without  reference  to  the  in- 
terest of  creditors  or  stockholders  at  60  per 
cent,  of  its  actual,  value. 

[2]  Directors  of  a  corporation  are  trustees 
of  the  property  of  the  corporation  for  the 
benefit  of  the  corporate  creditors,  as  well  as 
shareholdera  It  is  their  duty  to  administer 
the  trust  assumed  by  them  not  for  their  own 
profit,  but  for  the  mutual  benefit  of  all  par- 
ties Interested,  and,  when  such  directors  re- 
ceive an  advantage  to  themselves  not  com- 
mon to  all,  they  are  guilty  of  a  plain  breach 
of  trust  1  Beach,  Pr.  Corp.  §  241;  2  Story, 
Eq.  Jur.  I  1252 ;  Drury  v.  Cross,  7  Wall.  299, 
19  L.  Ed.  40;  HUl  v.  Lumber  Co.,  113  N.  C. 
173,  18  S.  E.  107,  21Ia  R.  A.  560,  37  Am.  St 
Rep.  621 ;  Harvey's  Rights  of  Minority  Stock- 
holders, 13;  and  Mclver  v.  Hardware  Com- 
pany, 144  N.  C.  485,  57  S.  B.  169, 119  Am.  St 
Rep.  970.  In  tiie  HUl  Case  it  was  held  that  a 
confession  of  Judgment  by  an  insolvent  cor- 
poration in  favor  of  a  director  who  is  a  cred- 
itor, and  upon  a  debt  theretofore  existing,  is 
void  as  against  other  creditors. 

[3]  It  is  said  in  behalf  of  these  defendants 
that  they  did  not  know  on  January  9,  1912, 
that  the  corporation  was  insolvent  The  sale 
of  the  goods  was  made  on  the  27th  of  March, 
1912,  when  it  is  perfectly  patent  from  the  de- 
fendants* answer  that  they  knew  that  the 
corporation  could  not  pay  its  debts,  and  the 
means  that  they  were  devising  for  paying  off 
the  indebtedness  of  the  company  was  to  sell 
out  its  entire  assets  at  60  per  cent  on  the 
dollar  to  one  of  their  number.  The  answer 
discloses  the  fftct  that  even  on  January  9, 
1912,  these  defendants  knew  that  the  corpo- 
ration was  not  in  a  healthy  condition,  and 
that  it  was  about  to  expire  from  inanition. 
The  treatm^it  which  these  financial  doctors 
undertook  to  give  to  the  patient  soon  put  an 
end  to  it  They  were  evidently  physicians  of 
the  old  school,  and,  as  said  by  the  counsel  for 
the  plaintiff,  believed  in  ciuing  disease  by 
purging  and  bleeding,  instead  of  nourishment 
After  this  drastic  treatment  insolvency  and 
death  naturally  followed.  The  defendants 
were  evidently  not  educated  in  the  modem  I 


school  of  high  finance^  and  the  crudeness  of 
their  methods  would  have  made  a  high  priest 
of  that  school  blush.  They  went  at  the  thing 
in  a  very  direct  manner,  and  appropriated  to 
their  own  use  without  any  scruples  the  en- 
tire property  o*  the  corporation,  whose  inter- 
ests they  had  undertaken  to  guard.  But  it  is 
not  necessary  that  they  should  admit  knowl- 
edge of  insolvency.  The  law  charges  them 
with  actual  knowledge  of  the  financial  condi- 
tion of  the  corporation  (Soloman  v.  Bates,  118 
N.  C.  311,  24  S.  B.  478,  54  Am.  St  Rep.  725), 
and  holds  them  liable  for  damages  sustained 
by  stockholders  and  creditors  by  reason  of 
their  negligence,  fraud,  or  deceit 

[4]  The  defendant  Murdock  appeals  be- 
cause his  honor  gave  judgment  against  him 
for  $1,000,  the  cash  he  had  taken  out  of  the 
treasury  of  the  company  in  payment  for  his 
apparently  worthless  stock.  The  resolution 
to  retire  t^e  stock  of  an  insolvent  corporation 
and  to  take  money  out  of  its  treasury  for 
that  purpose  was  a  very  novel  method  of  sus- 
taining the  credit  of  the  corporation,  to  say 
the  least  But  as  this  money  found  its  way 
from  a  depleted  treasury  into  the  pockets  of 
the  directors,  the  motive  for  passing  the  res- 
olution at  the  January  meeting  is  very  ap- 
parent An  insolvent  corporation  cannot  buy 
in  its  own  stock,  and,  if  it  becomes  insolvent 
after  such  purchase,  the  stockholder  is  held 
liable  to  the  creditor  for  the  purchase  money 
received  by  him.  Heggie  v.  Building  &  Loan 
Ass'n,  107  N.  O.  581,  12  S.  K.  275. 

It  Is  generally  held  that  a  corporation  can- 
not settle  vrith  its  members  by  the  application 
of  assets  to  the  retirement  of  their  stock  un- 
til it  has  first  discharged  all  of  its  liabilities* 
and  any  agreement  looking  to  such  arrange- 
ment among  its  shareholders  Is  void  as  to 
creditors.  It  will  be  the  duty  of  the  receiver 
to  proceed  against  the  other  directors  and 
stockholders  who  have  undertaken  to  retire 
their  stock  by  having  it  credited  on  their 
debts  to  the  corporation.  Such  transaction  is 
fraudulent  and  void  on  its  face,  and  cannot 
be  sustained. 

The  Judgment  of  the  superior  court  is  af- 
firmed* 

aSl  N.  C.  209) 

CHADWICK  v.  NORFOLK-SOUTHERN 

R.  CO.  et  aL 

(Supreme  Court  of  North  Carolina.    Sept  25, 

1912.) 

Appeai.  and  Erbob  (I  77*)— Appbalablb  Ob- 

DEB^PBEMATUBE  APPEAJr— DiSMISSAI*. 

An  order  of  the  superior  court  reversing 
an  order  of  the  clerk  dismissing  a  procession- 
ing proceeding  and  remanding  the  same  to  him 
for  a  proper  order  of  survey  was  not  appeal- 
able; defendant's  remedy  being  to  note  an  ex- 
ception and  permit  the  cause  to  proceed  to  a 
hearing,  and  then,  if  dissatisfied  with  the  final 
result,  to  appeal  therefrom  on  the  exceptions 
80  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  THg.  f  $  444-463;  Dec.  Dig.  S  77.«) 


•For  oth^r  casei  wee  eeme  topic  aDd  eectlon  NUMBBR  in  Dec.  Dig.  it  Am.  Dig.  Key-No.  Series  A  Rep'r  Indezet 


K.a) 


8TANGILL  T.  JOYNEK 


853 


Appeal  from  Superior  Court,  Carteret  Coun- 
ty; Foushee,  Judge. 

Processioning  proceeding  by  W.  S.  Cbad- 
wtc]£  against  tbe  Norfolk-Southern  Railroad 
Company  and  others.  From  a  Judgment  of 
the  superior  court  reversing  a  Judgment 
of  the  clerk,  dismissing  the  proceedings  and 
remanding  the  same  to  him  for  an  order  of 
surrey,  defendants  appeal.    Dismissed.  . 

E.  H.  Gorham,  of  Morehead  City,  C  R. 
Thomas,  of  New  Bern,  and  J.  F.  Duncan,  of 
Beaufoit,  for  appellants.  Quion  de  Qulon,  of 
New  Beni,  for  appellee. 

PER  CURIAM.  The  plaintiff  moves  to  dis* 
miss  this  appeal  in  this  court  upon  the 
ground  that  the  same  is  premature;  The 
clerk  of  the  superior  court  dismissed  the  pro« 
oeedlngs.  Upon  appeal  at  chambers,  the 
judge  presiding  in  the  Third  Judicial  district 
reversed  the  Judgment  of  the  derk,  and  r&> 
manded  the  same  to  hint,  to  the  end  that  the 
proper  order  be  made  of  survey*  etc.,  in  ac- 
cordance with  the  statute.    Rev.  |  32^ 

We  are  of  opinion  that  the  motion  to  dis* 
miss  this  appeal  because  It  is  premature 
should  be  allowed.  It  was  the  duty  of  the 
defendant  to  have  noted  every  exception  and 
let  the  cause  proceed  to  the  hearing  under 
the  statute,  and  then,  if  dissatisfled  with  the 
final  result,  upon  exceptions  properly  taken, 
the  cause  can  be  heard  in  the  superior  court, 
and  thence  by  appeal  to  this  court 

Appeal  dismissed. 


(15»  N.  C.  617) 

8TANCILL  V,  JOYNBR. 

(Supreme  Court  of  North  Carolina.    Sept  25, 

1912.) 

lifjUNOTioN  (I  163*)— Tbicpobab;^  Injttno- 

TiON— Right  to. 

An  order  restraining  defendant  from  con- 
Btnicting  a  drainage  ditch  so  as  to  overflow 
plaintifTB  upper  land  is  properly  continued  ufa- 
til  final  hearing,  where  it  appears  that  the  ditch 
has  been  used  to  drain  i^intiiTs  land  for 
many  years,  and  that  defendant's  threatened 
obstruction  would  render  plaintlfTs  land  unfit 
for  cultivation  and  cause  irreparable  damage 
to  it 

[Bd.  Note.-^For  other  cases,  see  Injunction, 
Cent  Dig.  n  357-^71:    Dec  Dig.  f  16a*] 

• 

Appeal  from  Superior  Court  Pitt  County; 
Wbedbee^  Judge. 

Action  by  J.  T.  Stanclll  against  O.  L. 
Joyner.  From  a  Judgment  conUnuing  a  re- 
straining order  until  final  hearing,  defend 
ant  appeals.    Affirmed. 

Albion  Dunn,  of  Greenville,  fbr  appellant 
W.  F.  Bvans,  of  Greenville,  for  appellee. 

HOKB,  J.  In  Tise  v.  Whltaker,  144  N.  C. 
510,  57  8.  E.  211,  the  court  said:  *'It  is  the 
rule  with  us  that  In  actions  of  this  charac* 
ter  the  main  purpose  of  which  is  to  obtain 
a  permanent  injunction,  if  the  evidence  rais- 
es serious  question  as  to  the  etistence  of 


facts  which  make  for  plaintiff's  right,  and 
suflicient  to  establish  it  a  preliminary  re- 
straining order  wlU  be  continued  to  the  hear- 
ing. Hyatt  V.  De  Hart  140  N.  C.  270  [52 
S.  B.  781] ;  Harrington  v.  Rawls,  131  N.  C. 
39  [42  S.  E.  461] ;  Whittaker  v.  Hill,  96  N. 
C.  2  [1  S.  E.  639];  Marshall  v.  Commission- 
ers, 89  N.  C.  103." 

The  verified  complaint  and  affidavits  on  the 
part  of  plaintiff  in  the  present  case  tend  to 
show:  That  plaintiff  and  defendant  are 
ovniers  of  adjoining  tracts  of  land,  and 
that  plaintiff,  the  proprietor  of  the  up- 
per tract  and  those  under  whom  he  claims, 
for  30  years  have  held  and  exercised  the 
right  of  drainage  over  the  lands  of  defend- 
ant through  a  certain  ditch  of  specified  di- 
mensions, and  that  plaintiff  has  acquired 
and  holds  an  easement  over  said  lands. 
'That  said  ditch  is  cut  and  constructed 
along  the  natural  water  fiow,  and  Is  the 
only  way  through  and  along  which  the  lands 
of  the  plaintiff  can  be  siuspessfully  drained, 
and  that  the  lands  of  the  plaintiff  are  now, 
and  have  been  for  more  than  30  years,  drain- 
ed through  and  along  said  ditch;  and  that 
the  plaintiff  has  been  for  20  years,  and  is 
now,  keeping  up  and  maintaining  said  ditch 
through  his  own  lands,  and  also  from  where 
the  ditch  crosses  the  dividing  line  between 
the  plaintiff  and  defendant  on  through,  the 
lands  of  defendant  about  130  yards,  to  a 
point  where  said  ditch  empties  into  another 
ditch.  (6)  That  the  defendant  is  threat^ing 
and  attemptiqg  to  dam,  close  up,  and  ob> 
struct  said  dltcha  above  referred  to,  at  a 
point  immediate  on  or  within  a  fsw  feet 
of  the  dividing  line  between  the  lands  of  the 
plaintiff  and  defendant  for  the  purpose  of 
preventing  and  hindering  the  flow  of  water 
through  said  ditch.  (7)  That  if  the  defend- 
ant is  permitted  to  dam«  fill  up,  or  obstruct 
said  dltcli,  as  set  out  in  the  sixth  paragraph 
of  this  complaint  it  will  stop  th^  fiow  of 
the  water  from  the  lands  of  the  plaintiff» 
tliereby  causing  the  water,  which  has  here- 
tofore drained  off  through  said  ditch,  to 
back  up  an4  stand  upon  the  lands  of  the 
plaintiff,  and  will  thereby  render  said  lands 
unfit  fbr  cultivatioa,  •  and  will  cause  said 
lands  of  the  plaintiff  to  become  water-sobbed 
and  soured,  and  will  thereby  greatly  injure 
said  lands,  and  the  plaintiff  will  thereby  be 
irreparably  damaged." 

The  answer  and  afildavtts  on  the  part  of 
the  defendant  controvert  many  of  the  essen- 
tial features  of  plaintiff's  complaint  and  the 
aflldavits  tanding  to  support  it,  and  material 
Issues  are  raised  as  to  the  ultimate  rights 
of  the  parties.  As  the  cause  goes  back  for 
further  investigation,  we  do  not  consider  it 
desirable  to  make  more  Extended  reference 
to  the  facts  in  evidence;  but  we  are  of  opin- 
ion that  these  facts  clearly  bring  the  con- 
troversy within  the  principle  of  the  case  re- 
ferred to  and  others  of  like  import  notably 
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the  well-considered  case  of  Cobb  y.  Glegg, 
137  N.  C.  153,  49  S.  E.  80.     Tbe  Judgment 
continuing  the  restraining  order  to  the  hear- 
ing is  therefore  affirmed. 
Affirmed. 


(160  N.  c.  ao) 

ELKS  et  al  t.  HEMBT  et  ax. 

(Supreme  Court  of  North  Carolina.     Sept  25, 

1912.) 

1.  Judgment  (§  256*)— Conformity  to  Vkb- 

DICT. 

Where,  in  foreclosure  of  a  mortgage  for 
^3,800,  the  jury  found,  on  conflicting  evidence, 
that  tne  loan  secured  was  |1,900.  with  inter- 
est, a  decree  directing  a  sale  if  $1,900  and 
interest  were  not  paid  within  a  specified  time, 
and  that  such  payment  should  be  in  satisfac- 
tion of  the  mortgage,  was  in  accordance  with 
the  verdict. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §S  446-454;   Dec  Dig.  (  256.*] 

2.  Tbial  (§  25*)— Right  to  Open  and  Closb 
—Issues. 

Where,  in  a  foreclosure  of  a  mortgage  for 
13,800,  plaintiff  contended  that  he  had  bought 
the  land  for  $1,900  and  resold  it  to  defendant 
for  $3,800,  secured  by  the  mortgage^  while  de- 
fendant claimed  that  the  transaction  was  a 
purchase  of  the  land  by  him  for  $1,900  and 
a  loan  of  the  price  by  plaintiff,  and  admitted 
the  execution  of  the  mortgage  and  note,  de- 
fendant had  the  burden  of  proof;  and  he  was 
properly  permitted  to  open  and  close. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  44r-75;    Dec  Dig.  f  25.*] 

8.  Appeal  and  Bbbob  ({  106*)— Questions 

Re  VIEW  ABLE. 

Under  superior  court  rule  No.  6  (140  N. 
C.  679),  a  ruhng  that  defendant  has  the  right 
to  open  and  close  is  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  726^794;  Dec  Dig.  { 
106.*] 

4.  MoBTOAGES  (i  461*)  ^FoBEOLOsuBE  — Is- 
sues. 

Where,  in  foreclosure  of  a  mortgage  for 
$3,800,  plaintiff  claimed  that  he  had  bought 
the  land  for  $1,900  and  resold  it  to  defendant 
for  $3,800.  secured  by  the  mortgage,  while  de- 
fendant alleged  that  the  transaction  was  a  pur- 
chase of  the  land  by  him  and  a  loan  of  the 
price,  $1,900,  by  plaintiff,  evidence  that  the 
vendor  contracted  to  sell  the  land  to  defendant, 
and  of  the  circumstances  of  the  conveyance  to 
plaintiff  and  the  understanding  of  the  parties 
at  the  time,  was  relevant. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  |§  1353-1360;    Dec  Dig.  {  46l*J 

6.  Mobtoaoes  (I  480*)— Issues. 

Issues  as  to  whether  the  real  transaction 
was  as  stated  by  defendant,  and,  if  so,  the 
amount  of  the  loan  b^  plaintiff,  properly  sub- 
mitted the  questions  involved. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §  1399;   Dec  Dig.  f  480.*] 

6.  Judgment  (|  199*)^Judombnt  Non  Ob- 
stante. 

Where,  in  a  suit  to  foreclose  a  mortgage 
for  $3,800,  the  Issue  was  whether  the  mort- 
gage secured  a  debt  for  $3,800  or  a  debt  for 
jlj900,  and  the  jury,  on  conflicting  evidence, 
[ound  that  the  loan  was  for  $1,900,  a  judgment 
of  foreclosure  for  $3,800  non  obstante  vere- 
dicto was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  S§  367-^75;   Dec  Dig.  §  199.^] 


Appeal  from  Superior  Court,  Pitt  Cbunty; 
Foushee,  Judge. 

Action  by  W.  H.  Elks  and  another  against 
Adam  Hemby  and  wife.  £Yom  a  judgment 
granting  Insufficient  relief,  plaintiffs  appeal. 
Affirmed. 

Jarvls  &  Blow,  of  Greenville,  for  appel- 
lants. H.  Skinner  and  F.  G.  James  ft  Son, 
all  of  Greenville,  for  appelleea 

CLARK,  C.  J.  This  is  an  action  to  fore- 
close a  mortgage.  The  defendant  Adam 
Hemby,  who  is  an  ignorant  colored  man,  ap- 
plied to  the  plaintiffs,  who  owned  a  store  in 
the  neighborhood,  to  lend  him  $1,900  to  as- 
sist in  purchasing  a  tract  of  land.  Tbe 
plaintiffs  agreed  to  do  so,  but  required,  as 
defendants  allege,  a  bonus  of  $1,100  and  a 
mortgage  for  the  $3,000,  payable  in  10  an- 
nual installments,  with  interest  Subse- 
quently the  vendor,  on  the  suggestion  of  the 
plaintiffs  and  with  the  assent  of  the  def^id- 
ant,  conveyed  the  land  directly  to  the  plain- 
tiffs, with  an  understanding,  as  the  defend- 
ants contend,  that  the  plaintiffs  were  to  con- 
v^  same  to  Hemby  and  receive  back  the 
mortgage  for  $3,000,  as  aforesaid;  and  the 
defendants  went  into  possession  of  the  land. 
But  subsequently  the  plaintiffs  declined  to 
make  the  arrangements,  unless  the  mort- 
gage was  executed  for  $3,800.  This  was 
given,  and  when  the  first  note  fell  due  the 
plaintiff  brought  this  action  to  foreclose  the 
mortgage.  The  defendants  immediately  ap- 
plied for  a  restraining  order  and  asked  an 
accounting,  and  alleged  that  all  of  the  debt 
in  excess  of  $1,900  was  void,  because  usuri- 
ous. The  injunction  was  continued  to  the 
hearing. 

[1]  The  plaintiffs  contended  that  the 
transaction  was  a  straight  sale  of  the  land 
to  the  plaintiffs  for  $1,900  and  a  resale  by 
them  to  the  defendants  for  $3,800,  secured 
by  mortgage.  The  jury  found,  upon  the 
conflicting  evidence,  on  the  issues  submitted 
to  them  as  follows: 

"(1)  Was  the  real  transaction  stated  In 
the  pleadings  a  purchase  of  land  by  Adam 
Hemby  and  wife  from  Mark  Wilkes  and  a 
loan  of  money  by  plaintiffs  to  defendant 
Adam  Hemby  to  pay  for  such  land?  An- 
sv&t  I    X  es. 

"(2)  If  so,  how  much  money  did  plaintiffs 
loan  to  Adam  Hemby?  Answer:  $1,900, 
with  6  per  cent  Interest  from  January 
8,  1910." 

Thereupon  the  court  rendered  judgment 
for  that  sum  and  appointed  commissioners 
to  advertise  and  sell,  if  said  amount  and 
interest  was  not  paid  in  60  daya  It  was 
further  decreed  that  the  payment  of  such 
sum,  with  interest,  should  be  in  full  pay- 
ment and  satisfaction  of  the  debt,  and  all 
in  excess  thereof  was  declared  null  and 
void,  and  canceled.  This  decree  is  in  ac- 
cordance with  the  verdict     Riley  v.  Sears, 
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154  N.  O.  516,  70  S.  E.  997;  Doster  v.  Eng- 
lish, 152  N.  C.  339,  67  S.  E.  754;  Bennett  v. 
Best,  142  N.  C.  168.  55  S.  B.  84;  Ervin  v. 
Morris,  137  N.  C.  50,  49  S.  E.  53;  Ward  v. 
Sugg,  113  N.  C.  489.  18  S.  E.  717,  24  L.  R. 
A.  280.  If  there  is  any  error,  it  is  not  in 
favor  of  the  defendants. 

[2, 3]  Exceptions  1  and  13  are  to  the  open- 
ing and  conclusion,  which  were  properly 
held  to  be  upon  the  defendant  The  defend- 
ant having  admitted  the  execution  of  the 
notes  and  mortgage,  the  burden  was  upon 
him  to  show  the  matters  alleged  in  avoid- 
ance. Besides,  as  to  the  argument,  the  rul- 
ing was  not  appealable.  Rules  of  superior 
court  No.  6  a40  N.  O.  679). 

[4]  Exceptions  3,  5,  6,  and  8  were  to  the 
admission  of  evidence,  which  was  oflPered  to 
show  that  the  vendor  Mark  Wilkes,  con- 
tracted to  sell  his  land,  not  to  plaintiffs,  but 
to  Hemby,  and  under  what  circumstances 
be  conveyed  to  plaintiffs,  and  the  under- 
standing of  the  parties  at  the  time.  This 
evidence  was  both  pertinent  and  relevant 

[6]  The  exception  to  the  form  of  the  is- 
sues cannot  be  sustained.  They  properly 
presented  the  issues  which  arose  upon  the 
pleadings  as  to  the  "true  Inwardness  of  the 
transaction,*'  and,  if  found  with  the  defend- 
ants, then  the  amount  of  the  money  loaned. 
Williamson  v.  Bryan,  142  N.  O.  81,  55  S.  B. 
77;  Gray  t.  Jenkins,  151  N.  C.  80,  65  8.  B. 
644. 

[6]  The  court  properly  refused  to  non- 
suit the  defendant  as  to  the  matters  set  up 
in  his  counterclaim,  and  also  properly  re- 
fused a  motion  non  obstante  veredicto. 
Doster  v.  English,  152  N.  G.  839,  67  8.  E. 
754;  Shives  v.  Cotton  Mills,  151  N.  C.  291, 
66  S.  E.  ,141«  The  other  ezceptlons  are 
abandoned. 

No  error. 


(ttO  N.  0.  US) 

HARDX  et  aL  t.  HINES  BROS.  LUMBER 

CO. 

(Supreme  Court  of  North  Carolina*    Sept  25, 

1912.) 

1.  RaiLBOADS    (I    482*)~FlBE8— Neoligencs 

—Evidence. 

Evidence,  in  an  action  for  damages  from 
fire  set  by  defendant's  locomotive  held  suffi- 
cient to  establish  negligence,  in  that  the  engine 
was  not 'properly  equipped  to  prevent  emission 
of  sparks  or  fire,  and  that  the  track  and  right 
of  way  was  foal  with  combustible  material 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1730-1736;    Dec.  Dig.  §  482.*] 

2.  Railroads   (I  480*)— Fibes^Neolioence 
—Burden  op  Proof. 

The  setting  of  fire  by  sparks  from  defend- 
ant's locomotive,  damaging  plaintiff,  being 
shown,  makes  a  prima  fade  showing  of  negli- 
gence, requiring  defendant  to  overcome  It 

[Ed,  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1700-1716;  Dec.  Dig.  I  480.*] 

3.  Railroads    (§  465*) —Fires— Proxiic ate 
Cause. 

Neither  the  distance  traversed  by  a  fire 
before  it  reached  plaintiff's  property,  nor  the 


time  elapsing  between  the  initial  fire  and  that 
which  destroyed  plaintiff's  property,  is  con- 
clusive for  or  against  the  initial  fire  being  the 
proximate  cause  of  the  destruction,  though  it 
may  be  properly  considered  on  the  question. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1690-1693;   Dec.  Dig.  i  465.«] 

4.  Negligence   (I  136* )— Proximate  Cause 
—Province  of  Court  and  Jurt. 

While  the  question  of  proximate  cause 
may  be  one  of  law,  it  is  generally  a  question 
of  fact  for  the  jury,  under  instructions  as  to 
what  the  law  requires  to  constitute  it. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  §{  277-363;   Dec  Dig.  §  136.*] 

5.  Railroads  (|  464*)— Fibbs  — Pboximatb 
Cause. 

The  identity  of  a  fire  set  by  defendant  as 
the  proximate  cause  of  the  burning  of  plain- 
tiff's proper^  was  not  lost,  because  it  died 
down  and  for  several  days  smoldered  in 
stumps  and  other  combustible  material,  if  it 
finally  revived  and  broke  out  afresh  by  reason 
of  contact  with  dry  leaves,  which  carried  it  at 
once  to  plaintiff's  property. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S§  1687-1689;  Dec.  Dig.  f  464.*] 

6.  Trial  (S  256*)— Instructions— Necessity 
FOR  Request. 

A  diarge,  though  general,  being  in  itself 
correct,  a  party  desiring  some  other  view  pre- 
sented, or  that  it  be  more  pointed  or  addressed 
more  closely  to  the  particular  facta,  should 
make  a  specific  request  therefor. 

[Ed.  Note.--For  other  cases,  see  TriaL  Cent 
Dig.  §1  628-641;    Dec  Dig.  f  256.*] 

7.  Railroads  (|  482*)— Right  of  Wat— Ev- 
idence. 

Testimony  in  an  action  for  fire,  alleged 
by  the  complaint  to  have  been  set  on  defend- 
ant's track  and  right  of  way»  that  the  fire  was 
seen  on  the  right  of  way  and  track  implies, 
necessarily,  that  there  was  a  right  of  way,  ana 
is  some  evidence  of  defendant  having  a  right 
of  way. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §(  1730-1736;  Dec  Dig.  (  482.*] 

Appeal  from  Superior  Court,  Greene  Coun- 
ty;  Whedbee,  Judge. 

Action  by  W.  B.  Hardy  and  another 
against  Hines  Bros.  Lumber  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
AfiSrmed. 

Rouse  &  Land  and  Loftin  &  Dawson,  all 
of  Kinston,  and  J.  P.  Frlzzelle,  of  Snow  Hill, 
for  appellant  Langston  &  Allen,  of  Golds- 
boro,  and  J.  G.  Anderson,  for  appellees. 


WALKER,  J.  These  actions  were  brought 
by  W.  B.  Hardy  and  B.  T.  Hardy  against 
the  defendant  to  recover  damages  for  negli- 
gently burning  their  timber.  The  allegations 
as  to  the  burning,  they  being  substantially 
the  same  in  the  two  cases,  are  that  the  de- 
fendant's locomotive  engine  set  fire  to  com- 
bustible material  on  its  track  and  right  of 
way,  which  was  covered  with  dry  leaves, 
pine  straw,  and  wood  mould,  and  in  a  very 
foul  condition,  and  that  the  fire  spread  to 
the  adjoining  land,  burning  over  a  consld- 
'erable  area;  that  an  effort  was  made  to  ex- 
tinguish the  flames,  plaintiffs  taking  some 
part  in  it,  but  that  some  days  afterwards 
the  fire,  which  had  been  left  smouldering  in 


•For  other  cases  see  same  topic  and  secUon  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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tbe  woods,  broke  out  aftesh,  extending  to 
the  lands  of  plaintiffs  and  burning  some  of 
their  timber.  The  cases,  by  consent  of  all 
parties,  or  rather  without  objection,  were 
consolidated  by  order  of  the  court  and  tried 
together;,  the  facts  being  practically  alike. 
[1,2]  The  fire,  as  testified  by  at  K&ast  two 
of  plaintiffs*  witnesses,  L.  G.  Tumage  and 
W.  G.  Garlyle,  was  first  seen  on  the  track 
and  right  of  way.  Just  after  the  train  had 
passed;  and  there  was  evidence  that  the 
smokestack  of  the  engine  was  defectively 
constructed,  so  that  large  and  live  sparks 
oould  be  emitted  therefrom,  and  that  the 
same  engine  had  before  caused  fires  along 
the  track.  It  is  true  that  there  was  evidence 
to  the  effect  that  the  engine  was  properly 
constructed  and  supplied  with  an  efilclent 
spark  arrester,  and  a  good  ash  pan,  save 
when  bad  wood  was  used;  but  the  facts  we 
have  stated  were  fully  dedudble  from  some  of 
the  evidence  by  the  Jury,  and  they  seem« 
under  a  perfectly  correct  charge,  to  have  ac- 
cepted them  as  proven  to  their  satisfaction. 
It  cannot  be  disputed  that  there  was  evidence 
sufficient  to  establish  the  charge  of  negli- 
gence in  either  of  two  aspects — a  defective 
engine  and  a  foul  and  dangerous  track  and 
right  of  way— either  of  which  would  consti- 
tute actionable  negligence  if  it  caused  the 
fire  in  the  beginning,  and  was  the  proximate 
cause  of  the  damage.  We  said  recently,  in 
Komegay  v.  Railroad,  154  N.  G.  389,  70  S.  E. 
731:  "When  it  is  shown  that  the  fire  orig- 
inated from  sparks  which  came  from  the 
defendant's  engine,  the  plaintiff  makes  out 
a  prima  facie  case,  entitling  him  to  have  the 
issue  as  to  negligence  submitted  to  the  Jury; 
and  they  were  Justified  in  finding  negligence, 
unless  they  were  satisfied,  upon  all  the  evi- 
dence in  the  case,  that,  in  fact,  therei  was  no 
negligepce^  but  that  the  defendant's  engine 
was  equipped  with  a  proper  spark  arrester 
or  ash  pan,  and  otherwise  to  prevent  the 
emission  of  sparks  or  fire,  and  had  beien  oper- 
ated in  a  careful  or  prudent  manner."  This 
was  but  a  summary  of  what  had  been  so 
often  decided  in  former  cases.  Williams  v. 
Railroad,  140  N.  C.  623,  53  S.  B.  448 ;  Craft 
V.  Timber  Co.,  132  N.  O.  151,  43  S.  B.  597; 
Knott  V.  Railroad,  142  N.  G.  238.  55  S.  E.  150 ; 
Cox  V.  Railroad,  149  N.  C.  117,  62  S.  B.  884; 
Deppe  V.  Railroad,  152  N.  G.  79,  67  S.  E.  262 ; 
Gurrle  &  McQueen  v.  Railroad,  156  N.  G.  419, 
72  S.  E.  488.  We  early  stated  the  proposi- 
tion, which  seems  to  be  a  clear  logical  syllo- 
gism, that  "when  the  plaintiff  shows  dam- 
age resulting  from  the  act  of  the  defendant, 
which  act,  with  the  exercise  of  proper  care, 
does  not  ordinarily  produce  damage,  he 
makes  out  a  prima  facie  case  of  negligence, 
which  cannot  be  repelled  but  by  proof  of 
care,  or  some  extraordinary  accident  which 
makes  care  useless."  Ellis  v.  Railroad,  24 
N.  G.  138;  ChaflSn  v.  Lawrence,  50  N.  G. 
179;  Aycock  v.  Railroad,  89  N.  C.  321; 
Haynes  v.  Gas  Co.,  114  N.  C.  203,  19  S.  E. 


844,  26  L.  R.  A.  810,  41  Am.  St.  Rep.  7S6; 
and  more  recently  in  Mizzell  y.  Manufactur- 
ing Go^  158  N.  G.  265,  73  8.  B.  802.  The  rule 
may  be  Justified,  not  only  on  tbe  ground  tnat 
negligence  is  a  fair  and  reasonable  deduction 
from  the  fact  of  casting  the  spart:  from  the 
engine,  as  ordinarily,  when  care  is  exerclsecl, 
such  a  result  does  'not  follow,  but  for  the 
further  reason  that  the  proof  of  care  can 
more  easily  be  produced  by  the  defendant, 
who  has  control  of  the  engine  and  should 
know  its  true  condition,  than  by  the  plaintiff, 
who  may  be  Ignorant  of  it  Aycock  r. 
Railroad,  supra.  We  do  not  say  that,  there 
is  no  exception  to  or  qualification  of  the 
rule;  but  It  applies  In  this  case,  and  that  Is 
sufficient  for  our  purpose. 

Referring  to  this  subject  in  Deppe  t.  Rail* 
road,  152  N.  G.  at  page  82,  67  S.  E.  263, 
Justice  Manning  thus  states  the  rule  appli- 
cable to  the  state  of  facts  here  presented: 
"In  considering  the  origin  of  the  fire,  it  is 
immaterial  whether  the  fire  caught  on  or  off 
the  right  of  way.  The  place  of  Ignition  is 
important  on  the  second  question.  T|ie  sec- 
ond question  presented  is.  Could  the  Jury 
find  from  this  primal  fact  that  the  plaintiff's 
property  was  negligently  burned  by  the  de- 
fendant? In  Shearman  and  Redfield  on  Neg- 
ligence <section  676),  the  learned  authors 
say:  The  decided  weight  of  anthority  and 
of  reason  is  in  favor  of  holding  that,  the 
origin  of.  the  fire  being  fixed  upon  the  rail- 
road  oompany,  it  is  presumptively  charge- 
able with  negligence^  and  must  assume  the 
burden  of  proving  that  it  had  used  all  those 
precautions  for  confining  sparks  or  dnd^s 
(as  the  case  may  be)  which  have  already 
been  mentioned  as  necessary.'**  He  adds 
that  this  is  the  common  law  of «  Bn£^nd« 
and  has  been  followed  in  many  states,  sever* 
al  of  which  he  names,  and  he  cites  the  fal- 
lowing cases  decided  by  this  court  as  sus- 
taining it:  EUlis  V.  Railroad,  supra;  Manu- 
facturing Go.  V.  Railroad,  122  N.  G.  881,  29 
S.  B.  575;  Hosiery  Co.  v.  Railroad,  131  N.  G. 
238,  42  S.  E.  602;  Lumber  Company  v.  Rail- 
road, 143  N.  C.  324,  65  S.  E.  781. 

The  evidence  in  our  case,  though  some- 
what circumstantial,  tends  to  show  conclu- 
sively that  the  fire  was  ignited  by  live  sparks 
or  coals  that  fell  from  the  defendant's  en- 
gine. This  being  so,  the  proof  Is  also  clear 
that  the  track  and  right  of  way  were  foul 
with  dry  stubble,  which  readily  caught  from 
the  spailE  or  cinder,  and  that  there  and  in 
that  way  the  fire  originated.  If  it  caught  off 
the  right  of  way,  there  is  equally  strong  evi- 
dence of  negligence  against  defendant;  and 
it  was  for  the  Jury  to  find  the  fact.  The 
question  was  fairly  submitted  to  them.  II 
was  sufficient  for  them  to.  find  that  the  fire 
occurred  in  either  one  of  tSie  suggested  ways ; 
for  it  does  not,  in  law,  require  two  acts  oi 
negligence  to  make  a  wrong.  Knott  t.  Rail- 
road, supra. 

[3,4]  But  defendant  contends  that  If  the 
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fire  was  negligently  caused  by  the  engine 
dropping  a  live  spark  from  the  smokestack, 
or  a  live  cinder  from  the  ash  pan,  It  was 
apparently  extinguished  after  burning  over 
intervening  land  for  some  distance  from  its 
track;  and,  while  It  smoldered  in  the  stumps, 
and,  perhaps,  In  other  places.  It  was  several 
days  before  it  broke  out  again  and  destroyed 
the  plaintiffs*  timber.  The  evidence  is  that 
on  June  12,  1911,  and  at  first,  it  burned 
timber  on  land  next  to  the  railroad  track, 
before  it  reached  the  plaintiffs'  timber  on 
that  day,  a  small  portion  of  which  was  con- 
sumed, and  that  on  June  23,  1911,  it  "sprang 
up"  again,  and  spread  to  plaintiffs'  other 
timber.  The  evidence  also  discloses  the  fact 
that  plaintiffs  assisted  in  the  attempt  to  put 
out  the  fire;  but  it  turns  out  that  the  com- 
bined efforts  of  all  the  neighbors  failed  to  ex- 
tinguish it  But  it  is  argued  from  these  facts 
that  the  fire  that  destroyed  the  plaintiffs' 
woods  on  June  23, 1911,  was  not  proximately 
caused  by  that  which  started  on  the  defend- 
ant's right  of  way  June  12,  1911.  Neither 
the  distance  traversed  by  the  fire,  though 
lands  of  other  parties  intervened,  nor  the 
time  elapsing  between  the  initial  fire  and  the 
final  conflagration,  which  destroyed  the  plain- 
tiffs' property,  is  conclusive  against  the  ex- 
istence of  proximate  cause;  tliat  is,  that  the 
second  fire  was  proximately  caused  by  the 
first  The  connection  of  cause  and  effect 
must  be  established;  the  breach  of  duty 
must  not  only  be  the  cause,  but  the  prosi- 
nttt4e  oau^e,  of  the  damage  to  the  complain- 
ing  party.  We  may  thus  Illustrate  and  state 
the  rule:  The  proximate  cause  of  an  event 
is  understood  to  be  that  which,  in  a  natural 
and  continuous  sequence,  unbroken  by  any 
new,  independent  cause,  produces  the  event, 
and  without  which  it  would  not  have  oc- 
curred. This  is  a  general  statement  of  the 
rule.  1  Sh.  &  Redf.  on  Neg.  (6th  Ed.)  i  26. 
The  learned  authors  add  something  which 
Is  peculiarly  applicable  to  the  facts  of  our 
case:  "Proximity  in  point  of  time  or  space, 
howevw,  is  no  part  of  the  definition.  That 
Is  of  no  Importance,  except  as  it  may  afford 
evidence  for  or  against  proximity  of  causa- 
tion; that  is,  the  proximate  cause  which 
Is  nearest  in  the  order  of  responsible  cau- 
sation."   1  Sh.  &  Redf.  (5th  Ed.)  p.  28. 

While  we  do  not  say  that  the  question  of 
proximate  cause  may  not  sometimes,  owing 
to  the  special  facts  of  the  case  in  hand,  re- 
solve itself  into  one  of  law,  it  has  been  said 
to  be  the  general  and  true  rule  that  what  is 
the  proximate  cause  of  an  injury  is  ordi- 
narily a  question  for  the  jury ;  the  court  in- 
structing them  as  to  what  the  law  requires 
to  constitute  it,  and  the  jury  applying  the 
law  to  the  facts.  It  is  not  a  question  of 
science  or  of  legal  knowledge.  It  Is  to  be 
determined  as  a  fact,  in  view  of  the  circum- 
stances of  fact  attending  it.  The  primary 
cause  may  be  the  proximate  cause  of  a  dis- 
aster, though  it*  may  operate  through  suc- 
cessive instruments,  as  an  article  at  the  end  1 


of  a  chain  may  be  moved  by  a  force  applied 
to  the  other  end,  that  force  being  the  prox- 
imate cause  of  the  movement,  or  as  in  the 
oft-cited  case  of  the  squib  thrown  In  the  mar- 
ket place.  Scott  v.  Shepherd  (Squib  Case) 
2  W.  HI.  892.  "The  question  always  is:  Was 
there  an  unbroken  connection  between'  the 
wrongful  act  and  the  injury — a  continuous 
operation?  Did  the  facts  constitute  a  con- 
tinuous succession  of  events,  so  linked  to- 
gether as  to  make  a  natural  whole;  or  was 
there  some  new  and  independent  cause  in- 
tervening between  the  wrong  and  the  injury? 
It  is  admitted  that  the  rule  is  difficult  of 
application.  But  it  is  generally  held  that, 
in  order  to  warrant  a  finding  that  negligence, 
or  an  act  not  amounting  to  wanton  wrong, 
is  the  proximate  cause  of  an  injury,  it  must 
appear  that  the  Injury  was  the  natural  and 
probable  consequence  of  the  negligence  or 
wrongful  act,  and  that  it  ought  to  have  been 
foreseen  in  the  light  of  the  attending  circum- 
stances." Railway  v.  Kellogg,  94  U.  S.  469, 
24  Ll  Ed.  266.  What  was  said  by  Justice 
Strong  in  the  Kellogg  Case  has  generally 
been  approved  and  adopted  by  the  courts  as 
an  apt  statement  and  explanation  of  the  rule. 
Ramsbottom  v.  Railroad,  138  N.  C.  39,  50 
S.  B,  448. 

Judge  CJooley  has  given  us  three  prop- 
ositions which  further  illustrate  the  appli- 
cation of  the  general  rule,  and  in  which  he 
states  It  a  little  differently,  but  with  his 
usual  accuracy:  "(1)  In  the  case  of  any  dis- 
tinct legal  wrong,  which  in  Itself  constitutes 
an  Invasion  of  the  right  of  another,  the  law 
will  presume  that  some  damage  follows  as  a 
natural,  necessary,  and  proximate,  result 
Here  the  wrong  itself  fixes  the  right  of  ac- 
tion. We  need  not  go  furtiier  to  show. a 
right  of  recovery,  though  the  extent  of  re- 
covery may  depend  upon  the  evidence.  (2) 
When  the  act  or  omission  complained  of  Is 
not  in  itself  a  distinct  wrong,  and  can  only 
become  a  wrong  to  any  particular  Individual 
through  Injurious  consequences  resulting 
therefrom,  this  consequence  muat  not  only 
be  shown,  but  It  must  be  so  connected  by 
averment  and  evidence  with  the  act  or  omis- 
sion as  to  appear  to  have  resulted  therefrom 
according  to  the  ordinary  course  of  events 
and  as  a  proximate  result  of  a  sofflcient 
cause.  (3)  If  the  original  act  was  wrong- 
ful, and  would  naturally,  according  to  the 
ordinary  course  of  events,  prove  injurious  to 
some  other  person  or  persons,  and  does  ac- 
tually result  in  Injury  through  the  inter- 
vention of  other  causes  which  are  not  wrong- 
ful, the  Injury  shall  be  referred  to  the  wrong- 
ful cause,  passing  by  those  which  were  in- 
nocent But  if  the  original  wrong  only  be- 
comes injurious  in  consequence  of  the  in- 
tervention of  some  distinct  wrongful  act  or 
omission  by  another,  the  Injury  shall  be  im- 
puted to  the  last  wrong  as  the  proximate 
cause,  and  not  to  that  which  was  more  re- 
mote."   Cooley  on  Torts  (Ed.  of  1879),  p«  69. 

Insubstantial  agreement  with  this  view  of 
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Judge  Cooley  Is  the  further  observation  of 
the  court  In  the  Kellogg  Case,  94  U.  S.  at 
page  475  (24  L.  Ed.  266) :  "We  do  not  say 
that  even  the  natural  and  probable  conse- 
quences of  a  wrongful  act  or  omission  are  in 
all  cases  to  be  chargeable  to  the  misfeasance 
or  nonfeasance.  They  are  not  when  there 
Is  a  sufficient  and  independent  cause  operat- 
ing between  the  wrong  and  the  injury.  In 
such  a  case  the  resort  of  the  sufferer  must 
be  to  the  originator  of  the  intermediate  cause. 
But  when  there  is  no  intermediate  efficient 
cause,  the  original  wrong  must  be  considered 
as  reaching  to  the  effect,  and  proximate  to 
it  The  inquiry  must  therefore  always  be 
whether  there  was  any  intermediate  cause, 
disconnected  from  the  primary  fault  and 
self-operating,  which  produced  the  injury. 
Here  lies  the  difficulty."  Justice  Strong 
adds  that  this  difficulty  must  be  met  and  the 
Inquiry  answered  in  accordance  with  common 
understanding  as  applied  to  the  peculiar 
facts.  What  would  be  the  proximate  cause 
of  an  event  under  some  circumstances  might 
not  be  under  other  and  different  facts  and 
surroundings;  and  our  common  sense,  which 
is  the  essence  of  the  law,  must  be  brought 
into  service. 

[5,  5]  We  may  now  the  more  readily  an- 
swer the  objection  of  the  defendant  to  the 
plaintiffs*  recovery,  based  upon  the  absence 
of  any  proximate  cause  for  the  last  fire 
which  can  be  referred  to  its  original  negli- 
gence. The  intervention  of  time  or  distance 
between  the  two  fires,  as  when  seen,  is  not 
fatal  to  pllaintiffs,  but  was  proper  to  be  con- 
sidered by  the  jury  on  the  question  of  proxi- 
mate cause.  Phillips  v.  Railroad,  138  N.  0. 
12,  60  S.  E.  462;  Black  v.  Railroad,  116  N. 
O.  667,  20  S.  B.  713,  909;  Poeppers  v.  Rail- 
road, 67  Mo.  716,  29  Am.  Rep.  618 ;  Railroad 
V.  McBrlde,  64  Kan.  172,  37  Pac.  978.  If  the 
continuity  in  sequence  of  the  several  events 
was  not  broken,  and  the  causes  operated  to- 
gether and  in  connection  with  each  other, 
either  successively  or  concurrlngly,  each  be- 
ing a  contributing  cause  to  the  final  result, 
as  the  jury,  by  their  verdict,  evidently  found 
to  be  the  fact,  the  defendant's  act  in  starting 
the  fire  would,  in  law,  be  said  to  have  proxi- 
mately caused  the  damage  to  the  plaintiffs' 
lands,  and  a  case  of  actionable  negligence 
would  then  be  presented.  The  court  charged 
the  jury,  in  substance,  that  the  burden  was 
on  the  plaintiffs  to  satisfy  them  that  the 
same  fire  which  was  started  on  June  12, 1911, 
burned  the  land  of  the  plaintiffs  on  the  23d, 
and  if  they  had  failed  to  do  so  they  were 
not  entitled  to  recover;  otherwise  they  would 
be.  The  fire  might  be  so  continuous  as  to 
form  an  unbroken  chain  of  causation  leading 
np  to  the  last  outbreak,  which  destroyed 
plaintiffs'  trees,  although  there  may  have 
been  a  considerable  interval  of  time  elapsing 
between  the  first  and  the  last  fire.  Its  ident- 
ity was  not  lost,  because  it  died  down  and 
smoldered  in  the  stumps  and  m  other  bum- 
able  matter,   and   finally   was  revived  and 


brobe  out  afresh  by  reason  of  the  contact 
with  the  dry  pine  leaves,  which  carried  ft 
at  once  to  plaintiffs*  land. 

But  the  defendant's  counsel  rely  on  the 
case  of  Doggett  v.  Railroad,  78  N.  C.  305. 
and  it  must  be  admitted  that,  at  first  blush, 
there  is  a  seemingly  close  resemblance  be- 
tween the  two  cases;  but  upon  further  com- 
parison it  is  found  to  be  a  similarity  more 
apparent  than  real,  and,  besides,  a  critical 
examination  of  that  case  will  discover  that 
the  two  cases  are  essentially  different     In 
this  case  the  court  instructed  that  they  must 
not  answer  the  issue  in  favor  of  plaintiffs, 
unless  they  were  satisfied  that  the  fire  of  the 
12th  was  the  same  that  burned  the  plain- 
tiffs' woods  on  the  23d;  it  being  one  contin- 
uous fire  from  the  start.    There  was  evidence 
to  support  this  charge;    for  the  jury  might 
well  have  inferred  from  the   testimony  of 
the  witnesses  Lindsay  Brown  and  others  that 
the  fire   had   never  been  extinguished,  but 
continued  to  bum  slowly,  or  to  smolder,  un- 
til Friday  the  23d,  when  it  reached  plaintiffs' 
trees  and  destroyed  them.     In  the  Doggett 
Case,  the  very  learned  justice  laid  stress  up- 
on  the  negligence  of  the  plaintiff,  placing 
the  burden  Upon  him  to  show  its  absence, 
and  also  undertook  to  decide  the  question  of 
plaintiff's  negligence  as  matter  of  law.    We 
know  that,  in  both  respects  the  law  of  neg- 
ligence has  since  undergone  great  change  by 
statute  and  decisions  of  this  court    Again, 
in  that  case,  it  was  said:    "The  second  burn- 
ing did  not  necessarily  follow  the  first  be- 
cause of  the  intervening  arrest  of  the  prog- 
ress of  the  fire.     But  even  supposing  that 
the  progress  of  the  flames  had  been  continu- 
ous, if  there  was  any  intervening  negligence 
in  the  ^ort  to  extinguish  the  fire,  either 
by  the  intermediate  owners  of  fences,  or  by 
the  neighbors  who  assembled  for  that  pur- 
pose, when  their  endeavors,  properly  exerted, 
might  have  been  successful,  the  entire  weight 
of  authority  is  that  the  plaintiff  cannot  re- 
cover."    In  our  case  there  is  no  allegation 
of  negligence  on  the  part  of  the  plaintiffs  in 
the  answer,  and  no  issue  as  to  it  was  sub- 
mitted;   nor,  we  believe,  is  there  any  sug- 
gestion that  they  did  not  do  their  best  to 
stay  the  progress  of  the  fire — all  that  the 
law  required  of  them.    In  the  Doggett  Case, 
as  we  have  seen,  in  the  words  taken  from 
the  opinion,  the  "progress  of  the  fire  was 
arrested,"   while  there  is  evidence  in   this 
record  that  the  fire  started  on  the  12th  was 
not  extinguished.     If  the  defendant  wished 
to  rely  upon  plaintiffs'  negligence,  or  desired 
any  more  definite  instruction  in  regard  to 
it,  a  specific  request  should  have  been  made, 
based  upon  proper  averment  in  the  answer 
and  upon  the  evidence.     Simmons  v.  Daven- 
port 140  N.  C.  407,  63  8.  £2.  226,  and  cases 
cited  in  note. 

Conceding,  only  for  the  sake  of  argument 
that  the  judge's  charge  was  somewhat  gen- 
eral in  its  terms,  it  was  in  itself  correct; 
and  if  the  defendant  thought  that  some  other 
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view  of  the  matter  should  be  presented,  or 
that  it  should  be  more  pointed,  or  addressed 
more  closely  to  the  particular  facts,  he 
should  have  made  his  want  known  to  the 
court  in  the  usual  way.  So  we  said,  by 
Justice  Hoke,  in  the  apposite  case  of  Gay 
V.  Mitchell,  146  N,  C.  500,  GO  S.  B.  426,  when 
the  question  of  proximate  cause  was  like- 
wise Involved.  The  court  might  well  have 
asked  the  Jury  in  our  case  to  inquire  and  find 
whether,  in  the  exercise  of  care,  the  defend- 
ant could  reasonably  have  foreseen  that  the 
Injury  to  plaintiffs'  property  would  be  the 
natural  and  probable  consequence  of  its  neg- 
ligence in  dropping  sparks  in  the  right  of 
way,  and  explained  more  fully  the  rule  of 
proximate  cause,  in  any  view  of  the  evidence 
presenting  the  question;  but  we  cannot  say 
that  its  omission  to  give  the  charge  is  pos- 
itive or  reversible  error,  In  the  absence  of 
any  special  request  to  do  so.  The  jury  have 
evidently  found  that  the  fire  was  not  ex- 
tinguished, but  continued  in  its  progress, 
though  very  slowly  at  times,  until  the  final 
catastrophe.  It  may  be  true  that  plaintiffs 
were  under  the  duty  to  protect  their  prop- 
erty against  a  seen  or  known  and  threaten- 
ed danger,  and  to  prevent  or  minimize  the 
danger  by  the  use  of  proper  care  (2  Sh.  & 
Redf.  on  Neg.  [5th  Ed.]  S  679;  Hocutt  v. 
Telegraph  Co.,  147  N.  C.  186,  60  S.  E.  980), 
and  that  their  failure  tt>  do  so  would  ex- 
culpate defendant  or  diminish  the  measure 
of  its  liability.  But  this  question  is  not 
now  before  us,  and  we  forbear  to  discuss  it 
Nor  need  we  determine  whether  there  was 
any  intervening  or  independent  cause,  or 
evidence  of  it,  which,  in  law,  or  in  the  judg- 
ment of  the  jury  acting  under  proper  in- 
structions from  the  court,  would  insulate 
the  defendant's  original  negligence  or  affect 
Its  liability.  Nor  need  we  Inquire  as  to  the 
nature  or  Intent  of  such  an  intervening 
cause,  with  respect  to  its  sufficiency  for  the 
purpose  of  breaking  or  dissevering  the  se- 
quence of  events;  that  is,  whether  it  should 
be  itself  a  superseding,  responsible,  or  cul- 
pable cause.  Suffice  it  to  say  that  proximi- 
ty of  cause  has  no  necessary  connection  with 
contiguity  of  si)ace  or  nearness  in  time. 
The  negligent  fire,  in  its  foreseeable,  natur- 
al, and  probable  course  and  progress,  to  be 
ascertained  by  attending  circumstances,  is 
regarded  as  a  unity.  Gooley  on  Torts  (1879) 
pp.  76,  77,  and  notes.  The  intervention  of 
considerable  time  and  space  may  be  consid- 
ered by  the  jury  on  the  question  of  proxi- 
mate cause;  but  it  is  not  controlling.  2  Sh. 
&  Redf.  on  Neg.  (5th  Ed.)  §  666,  and  notes, 
especially  7  and  8.  The  pauses  in  the  prog- 
ress of  the  fire,  and  the  lapse  of  time,  while 
matters  for  the  consideration  of  the  jury  in 
determining  the  continuity  of  effect,  do  not 
enable  the  court  to  say,  as  matter  of  law, 
that  tne  causal  connection  between  the  de- 
fendant's negligence  in  firing  the  right  of 
way  and  the  injury  to  the  plaintiffs  was 


broken.  It  was  so  said,  substantially,  in 
Haverly  v.  Railroad,  135  Pa.  50,  19  Atl. 
1013,  20  Am.  St.  Rep.  848. 

The  damage,  it  is  true,  must  be  the  legiti- 
mate sequence  of  the  thing  amiss,  and  if 
the  negligent  act  and  the  resulting  loss  are 
not  known  by  common  experience  to  be  nat- 
urally and  usually  in  such  sequence,  and 
the  damage  does  not,  according  to  the  or- 
dinary course  of  events,  follow  from  the 
wrong,  then  the  latter  and  the  damage  are 
not  sufficiently  conjoined  or  concatenated,  as 
cause  and  effect,  to  constitute  actionable 
negligence;  the  element  of  proximate  cause 
being  absent  Cooley  on  Torts,  69.  In  this 
case  the  jury  must  have  found  that  it  was 
one  and  the  same  fire  throughout  its  vari- 
ous stages;  there  being  no  complete  cessa- 
tion of  it  With  this  fact  before  us,  there 
does  not  appear  to  have  been  any  intermedi- 
ate efficient  and  adequate  cause  operating 
by  itself  to  break  the  connection;  and  the 
primary  wrong  must  be  considered  as  reach- 
ing to  the  effect,  and  therefore  as  proximate 
to  It.  Railroad  v.  Kellogg,  supra;  Insur- 
ance Co.  V.  Boon,  95  U.  S.  117,  24  Li.  Ed. 
395.  We  have  declined  to  enter  upon  the 
wide  field  of  investigation  which  would  have 
evened  up  to  us  if  we  had  attempted  a  criti- 
cal review  of  the  doctrine  of  proximate  and 
remote  cause,  as  it  Is  discussed  In  cases 
without  number,  being  admonished  against 
the  futility  of  such  a  course  by  the  words 
of  a  wise  judge,  when  discussing  a  similar 
question:  "It  would  be  an  unprofitable  la- 
bor to  enter  into  an  examination  of  the  cas- 
es. If  we  could  deduce  from  them  the  best 
possible  expression  of  the  role,  it  would  re- 
main after  all  to  decide  each  case  largely 
upon  the  special  facts  belonging  to  it,  and 
often  upon  the  very  nicest  discriminations. 
One  of  the  most  valuable  of  the  criteria  fur- 
nished us  by  these  authorities  is  to  ascer- 
tain whether  any  new  cause  has  intervened 
between  the  fact  accomplished  and  the  al- 
leged cause.  If  a  new  force  or  power  has 
intervened,  of  itself  sufficient  to  stand  as 
the  cause  of  the  misfortune,  the  other  must 
be  considered  as  too  remote."  Insurance 
Co.  V.  Tweed,  7  Wall.  44,  19  L.  Ed.  65.  For 
the  reason  given,  we  do  not  regard  the  case 
of  Doggett  V.  Railroad  as  controlling  the  de- 
cision in  this  case. 

[7]  The  question  raised,  as  to  whether 
there  was  any  evidence  that  defendant  owned 
a  right  of  way,  and,  if  so,  as  to  its  extent, 
is  answered  by  the  language  of  the  witness- 
es, who  testified,  in  so  many  words,  that  the 
fire  was  seen  on  the  right  of  way  and  track, 
which  implies,  necessarily,  that  there  was  a 
right  of  way,  and,  nothing  else  appearing, 
this  Is  some  evidence  of  the  fact  for  thtj 
jury.  A  similar  question  was  decided  at  thU 
term.    Lumber  Go.  y.  Brown,  75  S.  E.  714. 

We  find  no  error  in  the  record. 

No  error. 
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PIGFORD  T.  NORFOI/K-SOUTHERN  R. 

CO. 

(Supreme  Court  ol  North  Carolina.    Sept  25, 

1912.) 

1.  Masteb  and  Servant  (S  226*)— Injubies 
TO  Sb&vant—Assuhftion  of  Risk— Neo- 
UGENCB  or  Master. 

A  serTant  assumes  only  the  risks  incident 
to  his  service,  and  not  those  which  are  the  re- 
sult of  the  master's  negUgence^  unless  such 
negligence  has  produced  a  condition  so'  obvi- 
ously dangerous  that  the  servant  is  guilty  of 
contributory  negligence  in  working  in  nis  sur- 
roundings. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  659-667;  Dec.  Dig.  § 
226.»] 

2.  Masteb  and  Sebvant  ({  265*)— Injubies 
TO  Sebvant— CoNTBiBUTOBT  Neqlioence— 
Bubden  of  Pboof. 

In  an  action  for  Injuries  to  an  employd 
from  the  negligence  of  his  master,  the  burden 
is  on  the  employer  to  show  contributory  neg- 
ligence. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  877-008;    Dec.  Dig.  f 

8.  Masteb  and  Sebvant  ((  289*)— Injubies 
to  Sebvant— CoNTBiBUTOBT  NEOLiaENCE— 
Question  fob  Jubt. 

Whether  an  empIo^6  was  guilty  of  con- 
tributory negligence  which  would  bar  a  recov- 
ery in  proceeding  with  his  work  of  loading  a 
car  with  iron  rails,  after  a  refusal  of  the  mas- 
ter to  grant  his  request  for  more  help,  was  a 
question  for  the  jury,  to  ba  decided  on  the 
standard  of  an  ordinarily  prudent  man. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1089-1132;  Dec.  Dig.  § 
289.*] 

4.  Masteb  and  Sebvant  (f  163*)— Injubies 
TO  Sebvant— DuTT  of  Masteb. 

A  master  must  use  the  same  care  in  pro- 
viding his  servant  with  reasonably  safe  and 
sufficient  number  of  assistants  as  he  is  obliged 
to  use  in  furnishing  a  safe  place  to  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §|  328-330;  Dea  Dig.  § 
163.*] 

5.  Masteb  and  Sebvant  ({  190*)— Injubies 
TO  EiiPLOTt— Acts  of  Vice  Pbincipal. 

Where  an  employer  intrusts  the  control 
of  his  employes  to  another,  he  is  liable  for  any 
abuse  of  the  delegated  authority  to  the  same 
extent  as  though  he  had  been  personally  pres- 
ent and  acting  nimself. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  449-474;  Dec.  Dig.  { 
190.*] 

6.  Tbial  (I  191*) —iNSTBUcnoNS— Assump- 
tion of  Contbovebted  Facts. 

Instructions  which  assume  controverted 
facts  as  established  were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  420-431,  435;    Dec  Dig.  §  191.*] 

7.  Evidence  (I  658*)  —  Examination  of 
Witnesses —  SuFFioiENCT  of  Htpothbti- 
CAL  Question. 

In  an  action  for  injuries  to  an  employ^, 
a  hypothetical  question  put  to  a  medical  wit- 
ness as  to  the  cause  of  the  injury  was  suffi- 
cient where  it  combined  substantially  all  the 
facts  which  the  evidence  would  have  justified 
the  iury  in  finding,  and  was  sufficiently  explicit 
for  him  to  give  an  intelligent  and  safe  opinion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  $f  2369-2374;   Dec.  Dig.  {  553.*] 


8.  Masteb  and  Sebvant  (|  276*)— Injubiss 
to  Sebvant  —  Liability  of  Masteb  — Ef- 
fect OF  Delay  in  Beinging  Suit. 

An  employe's  delay  in  bringing  suit  for 
injuries  does  not  determine  the  liability  of  the 
master,  but  is  only  a  circumstance  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §i  950-^2,  954,  969,  970, 
976;    Dec  Dig.  (  276.*] 

9.  Tbial  (§  114*)— ABouifSNT  of  Counseit^ 

IlCPBOPEB  ABOUMBNT. 

Latitude  in  permitting  statements  La  argo* 
ment  must  be  indulged,  when  not  prejudicial 
on  account  of  the  heat  of  argument  and  the 
excited  seal  of  counseL 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  275-278;    Dec.  Dig.  I  114.*] 

Appeal  from  Superior  Court,  CraTcn  Coun- 
ty;  Justice,  Judge. 

Action  by  T.  H.  Pigford  against  tbe  Nor- 
folk-Southern Railroad  Company.  Fiom  a 
Judgment  for  plaintiff,  defendant  appeals. 
No  error. 

Action  for  injuries  alleged  to  hare  been 
caused  by  negligence.  Plaintiff  was  employed 
by  defendant,  and,  at  the  time  he  was  hurt» 
was  instructed  by  J.  D.  Spradlin,  the  super- 
visor and  his  superior  officer,  to  load  a  gon- 
dola car  with  iron  rails,  which  had  been 
twisted  and  bent  In  a  wreck  and  were  very 
crooked.  Defendant  told  Spradlin  that  he 
would  want  more  help.  Tbe  situation  may 
be  better  describe^  in  his  own  words:  "I 
told  him  I  would  want  more  help.  I  told 
him  I  had  three  men  and  my  boy  working 
with  me,  and  I  didn't  think  I  had  help 
enough  to  load  it  He  said:  'Go  and  try; 
do  the  best  you  can.  It  is  the  engineer's  or^ 
ders.'  I  went  down  and  tried  to  load  it; 
but  I  could  not,  and  got  hurt  We  were  load- 
ing up  the  rail  on  a  slide;  that  car  was  about 
seven  feet  high.  We  had  laid  some  pieces  of 
rail  for  a  slide,  and  was  putting  it  up  that 
way.  The  rail  was  top  heavy.  I  was  in  the 
center  of  it,  and  we  got  it  up  about  four  feet 
high,  and  it  turned  over  on  me,  and  I  felt 
something  tear  loose.  I  had  hold  of  the  rail. 
Q.  Why  did  something  tear  loose?  A.  Be- 
cause I  was  holding  the  rail  with  all  my 
strength;  that  is  about  all.  I  got  hurt,  and 
we  laid  the  rail  down  on  the  ground.  Q. 
State  why  you  got  hurt  A.  Because  I  was 
trying  to  hold  the  rail.  It  was  crooked,  and 
the  rail  was  about  to  turn  over  in  the  center 
— ^about  to  fall.  Both  ends  were  about  to 
fall,  and  if  it  fell  it  would  turn  over  on  the 
man ;  and  I  got  hurt  because  I  was  trying  to 
hold  it  up  in  that  position  (indicating  what 
be  meant)." 

Plaintiff  suffered  a  rupture,  which  was 
progressive  in  its  nature,  and  resulted  in  se- 
rious and  permanent  injury.  After  he  was 
first  hurt,  Spradlin  furnished  the  help  asked 
for,  and  he  then  performed  the  work  assign- 
ed to  him.  Three  issues  were  submitted  to 
the  Jury  as  to  negligence,  contributory  neg- 
ligence, and  damages.  There  was  nothing 
said  in  the  answer,  nor  was  there  any  issue. 
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as  to  aflsamption  of  risk.  The  court  charged 
the  Jury  as  to  the  duty  of  defendant  to  pro- 
vide for  its  employ^  reasonably  safe  means 
and  sufficient  help  to  perform  his  work,  and 
that  if  it  had  failed  in  this  duty — ^the  special 
act  of  negligence  being  the  failure  to  furnish 
necessary  or  adequate  help— and  this  was 
the  proximate  cause  of  plaintifTs  injury,  they 
would  answer  the  first  issue  "Yes,"  and  that 
if  defendant  undertook  to  do  the  work,  after 
Spradlln  had  failed,  upon  proper  application, 
to  give  him  more  help,  and  that  a  man  of  or- 
dinary prudence  would  not  hare  undertaken 
the  perf6rmance  of  the  task  under  the  cir- 
cumstances, or  if  defendant  did  not  ezerdse 
ordinary  care  in  the  manner  of  doing  the 
work,  and  either  act  of  carelessness  proxi- 
mately caused  the  injury,  they  would  answer 
the  second  issue  "Yes";  the  burden  as  to  the 
first  issue  being  upon  the  plaintiff,  and  as  to 
the  second  upon  the  defendant  There  was 
a  Terdict  fbr  plaintiff,  and  defendant  appeal- 
ed from  the  Judgment  thereon. 

Moore  &  Dunn,  of  New  Bern,  for  appellant 
Onion  &  Guion  and  D.  L.  Ward,  all  of  New 
Bern,  for  appellee. 

WALKBR,  J.  (after  stating  the  facts  as 
above).  [1]  The  duty  of  the  defendant  to 
supply  help  sufficient  for  the  safe  perform- 
ance of  the  work  allotted  to  the  plaintiff  is 
not  questioned  by  the  appellant,  but  it  is  con- 
tended that  If  it  failed  to  do  so  the  plaintiff 
was  guilty  of  such  negligence  in  going  on 
with  the  work,  after  the  refusal  to  comply 
with  his  request  fts  bars  his  recovery;  it  be- 
ing an  act  of  contributory  negligence  on  his 
part  which  was  the  proximate  cause  of  the 
injury  to  him.  We  cannot  assent  to  this 
proposition,  except  in  a  qualified  sense.  The 
doctrine  of  assumption  of  risk  is  dependent 
upon  the  servant's  knowledge  of  the  dangers 
incident  to  his  employment  and  the  ordinary 
risks  he  is  presumed  to  know.  But  extraor- 
dinary risks,  created  by  the  master's  negli- 
gence, if  he  knows  of  them,  will  not  defeat  a 
recovery,  should  he  remain  in  the  service, 
unless  the  danger  to  which  he  is  exposed 
thereby  is  so  obvious  and  imminent  that  the 
servant  cannot  help  seeing  and  understand- 
ing it  fully  if  he  uses  due  care  and  precau- 
tion, and  he  fails,  under  the  circumstances,  to 
exercise  that  degree  of  care  fbr  his  own  safe- 
ty which  is  characteristic  of  the  ordinarily 
prudent  man.  26  Gyc.  1196-1203.  We  con- 
sider the  rule  to  have  been  settled  by  this 
court  in  Pressiy  v.  Yam  Mills,  138  N.  G.  410, 
51  S.  E.  60,  and  subsequent  decisions  approv- 
ing it  Justice  Hoke,  for  the  court.  In  that 
case  approving  what  had  formerly  been  de- 
cided in  Hlcks  V.  Manufacturing  Go.,  138  N. 
G.  810,  60  S.  B.  703,  gave  this  clear  statement 
of  the  rule,  as  deduced  from  the  authorities : 
"While  the  employ^  assumes  all  the  ordinary 
risks  Incident  to  his  employment,  he  does  not 
assume  the  risk  of  defective  machinery  and 
ai^liances  due  to  the  employer's  neglig^ice.  | 


These  are  usually  considered  as  extraordina- 
ry risks  which  the  employ^  do  not  assume, 
unless  the  defect  attributable  to  the  employ- 
er's negligence  is  obvious  and  so  immediately 
dangerous  that  no  prudent  man  would  con- 
tinue to  work  on  and  incur  the  attendant 
risks.  This  Is,  in  effect,  referring  the  ques- 
tion of  assumption  of  risk,  where  the  injury 
is  caused  by  the  negligent  failure  of  the 
employer  to  furnish  a  safe  and  suitable  ap- 
pliance, to  the  principles  of  contributory  neg- 
ligence; but  it  is  usually  and  In  most  cases 
desirable  to  submit  this  question  to  the  Jury 
on  a  separate  issue  as  to  assumption  of  risk, 
as  was  done  in  this  case.  When  the  matter 
is  for  the  Jury  to  determine  on  the  evidence, 
it  may  be  well  to  submit  this  question  to  their 
consideration  on  the  standard  of  the  prudent 
man,  in  terms  as  Indicated  above.  The 
charge  on  the  third  Issue  substantially  does 
this,  and  the  language  used  is  sanctioned  by 
the  authorities*'— citing  Sims  v.  Lindsay,  122 
N.  G.  678,  30  S.  O.  19;  Lloyd  v.  Hanes,  126 
N.  G.  359,  35  S.  B.  611;  Goley  v.  RaUroad, 
129  N.  G.  407,  40  S.  E.  195,  57  L.  R.  A.  817; 
Marks  v.  Gotten  MUls,  135  N.  G.  287,  47  & 
EL  432. 

There  Is  a  clearly  marked  line  of  divide  be- 
tween assumption  of  risk  and  contributory 
negligence,  the  former  being  confined  to  the 
ordinary  perils  of  the  service,  and  the  serv- 
ant could  not  be  held  by  his  contract,  or  upon 
any  other  ground,  at  least  in  a  technical 
sense,  to  have  assumed  the  risk  of  his  mas- 
ter's negligence,  as  the  contractual  relation 
is  the  other  way;  the  master  impliedly  un- 
dertaking, by  the  contract  of  service,  to  ex- 
ercise proper  care  for  the  servant's  safety  by 
selecting  reasonably  fit  and  safe  tools  and 
appliances*  and  providing  a  reasonably  safe 
place  and  a  sufficient  and  competent  force  for 
the  performance  of  the  work,  and,  perhaps, 
other  duties  not  necessary  to  be  here  enumer- 
ated. "  *He  complies  with  the  requirements 
of  the  law  in  this  respect  if,  in  the  selection 
of  machinery  and  appliances  and  the  employ- 
ment of  sufficient  help,  he  uses  that  degree  of 
care  which  a  man  of  ordinary  prudence 
would  use,  having  regard  to  his  own  safety, 
if  he  were  supplying  them  for  his  own  per- 
s<mal  use.  It  is  culpable  negligence  which 
makes  the  employer  liable,  not  a  mere  error 
of  Judgment  We  believe  this  is  substantial- 
ly the  rule  whldi  has  been  recognized  as  the 
correct  one  and  recommended  for  our  guide 
in  all  such  cases.  It  measures  accurately  the 
duty  of  the  employer  and  fixes  the  limit  of 
his  responsibility  to  his  employ^' — citing  Bar- 
ley V.  B.  G.  M.  Go.,  142  N.  Y.  31,  86  N.  B.  813. 
So  that  the  liability  of  the  employer  to  the 
employ^  in  damages  for  any  injury  the  latter 
may  receive  while  engaged  in  his  work  de- 
pends upon  whether  the  employer  has  been 
negligent  Avery  v.  Lumber  Go.,  146  N.  G. 
592  [60  S.  E.  646];  Barkley  v.  Waste  Go.,  147 
N.  G.  585  [61  S.  B.  565]."  Gotten  v.  Railroad, 
149  N.  G.  227,  62  S.  a  1093. 
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[2]  If,  therefore,  the  master  is  culpably 
negligent,  and  the  servant  receives  an  injury 
which  the  law  will  impute  to  that  negligence 
as  its  proximate  cause,  the  master  will  be 
held  liable  in  damages,  because  the  master's 
breach  of  duty  was  not  by  any  means  an 
ordinary  peril  of  the  service  within  the  scope 
of  the  contract,  but  an  extraordinary  one, 
for  which  the  master  is  liable,  unless  the 
servant's  own  negligence  contributed  to  the 
injury,  and  is  considered  to  be  its  ptoximate 
cause.  If  the  master,  by  his  own  negligence, 
has  brought  about  a  dangerous  condition 
with  which  the  servant  is  confronted,  the 
obviousness  of  the  danger  and  the  impression 
the  situation  would  make  upon  a  man  of 
ordinary  prudence  and  discretion,  with  re- 
spect to  his  own  safety,  would  determine  the 
servant's  measure  of  duty  to  himself,  which 
the  law  will  require  of  him  under  the  cir- 
cumstances, always  bearing  in  mind  that,  as 
the  question  of  negligence  is  composed  of 
law  and  fact,  it  is  difficult,  if  not  impossi- 
ble, to  extract  from  the  authorities  a  rule  so 
nicely  and  comprehensively  expressed  as  to 
fit  all  cases.  There  is  no  such  touchstone 
in  the  law  by  which  we  can  try  and  test  the 
legal  quality  of  any  act  of  negligence;  but 
with  the  general  principle  in  hand  each  case 
must  be  decided  upon  the  facts  peculiarly 
its  own.  Subject  to  the  private  act  of  1897, 
c.  56  (Revisal,  §!  2646),  the  servant  assumes 
only  the  ordinary  and  incidental  risks  of 
the  service,  those  which  necessarily  and  nat- 
urally, in  the  course  of  things,  accompany  it, 
and  which  exclude  the  Idea  of  any  negli- 
gence of  the  master;  and  if  the  master  neg- 
ligently injures  him,  he  must  show  negligence 
of  the  servant,  in  order  to  defeat  a  recovery. 
In  several  recent  cases  this  question  has  been 
considered  favorably  to  the  views  herein  ex- 
pressed. Justice  Allen  said,  in  Norris  v. 
Mills,  154  N.  C.  474,  70  S.  B.  912:  'The 
charge  to  the  Jury  was,  we  think,  in  some  re- 
spects more  favorable  to  the  defendant  than 
it  was  entitled  to,  and  particularly  as  to  the 
doctrine  of  assumption  of  risk,  as  the  em- 
ploy 6  never  assumes  the  risk  of  any  injury 
caused  by  the  failure  of  the  employer  to  per- 
form a  duty  which  he  cannot  delegate;  and 
the  duty  to  provide  a  reasonably  safe  place 
to  work  is  one  of  them.*'  Hamilton  v.  Lum- 
ber Co.,  156  N.  0.  519,  72  S.  B.  588;  Pritch- 
ett  V.  RaUroad,  157  N.  C.  88,  72  S.  E.  828. 
It  is  better  for  the  servant  that  his  case 
should  be  decided  upon  a  principle  of  con- 
tributory negligence,  as  it  casts  the  burden 
of  proof  upon  the  defendant  under  our  law. 
Pell's  Revisal,  $  483. 

[31  The  defendant  contended  that  when  the 
plaintiff's  request  for  more  help  was  refused, 
and  he  was  directed  to  go  on  with  the  work 
and  do  the  best  he  could  without  it,  he 
should  have  quit  the  service,  and  not  have 
exposed  himself  to  the  danger  which  result- 
ed in  his  injury.  This  would  be  a  harsh 
rule  to  apply  hi  such  a  case.  There  are 
many  reasons,  some  humane,  why  it  should 


not  prevail.    The  master  should  be  fair  and 
Just  to  his  servant    It  is  best  for  both  that 
he  should  be  so.    The  latter  is  entitled  to 
fair    treatment,    Just    compensation,    proper 
facilities  for  doing  his  work,  and  reasonable 
care  and  protection  while  engaged  in  it    The 
servant  is  not  required  to  retire  from  the 
service,  or  to  refuse  to  go  on  with  his  work, 
unless,  as  we  have  said,  the  danger  is  ob- 
vious, or  he  knows  and  appreciates  It     He 
may  know  of  the  risk  without  fully  appre- 
ciating the  danger.    Whether  such  a  situa- 
tion was  presented  to  him  at  the  time  of  the 
injury  is  a  question  for  the  Jury,  to  be  de- 
cided generally  upon  the  rule  of  the  prudent 
man.     We  cannot  do  better  than  to  r^ro- 
duce  here  the  carefully  expressed  views  by 
Justice   Hoke  in  Hamilton  v.  Lumber  Co., 
156  N.  C.  at  page  523,  72  S.  E.  at  page  589, 
as  they  seem  to  be  specially  applicable  to 
the  facts  of  this  case:   ''On  the  conduct  of 
the  intestate,  while  we  have  held  that  our 
statute,  known  as  the  fellow  servant  law  (Re- 
visal, §  2646),  applies  to  these  logging  roads, 
we  do  not  think  that  the  terms  of  the  law, 
giving  a  right  of  action  to  an  employ^  in- 
jured by  reason  of  defective  'machinery,  ways 
or  appliances,'  refer  to  conditions  as  now  dis- 
closed in  the  testimony;  the  term  'ways,'  we 
think,  having  reference  rather  to  roadways 
and  objective  conditions  relevant  to  the  in- 
quiry, and  which  it  is  the  duty  of  the  em- 
ployer to  provide.    The  negligence,  if  any, 
imputable  to  defendant  on  the  testimony  is 
by  reason  of  negligent  directions  given  and 
methods  established  by  the  employer,  subjec- 
tive in  their  nature,  and  to  which  the  stat- 
ute, on  the  facts  presented,  was  not  int^id- 
ed  to  apply.    It  is  well  understood,  however, 
that  an  employer  of  labor  may  be  held  re- 
sponsible for  directions  given  or  methods  es- 
tablished, of  the  kind  indicated,  by  reason 
of  which  an  employ^  is  injured,  as  in  Noble 
V.  Lumber  Co.,  151  N.  C.  76  [65  S.  E.  622, 
134  Am.  St.  Rep.  974],  Shaw  v.  Manufactur- 
ing Co.,  146  N.  C.  235  [59  S.  E.  676],  Jones 
V.  Warehouse  Co.,  138  N.  O,  546  [51  S.  E. 
106];    and  where  such  negligence  is  estab- 
lished it  is  further  held  in  this  Jurisdiction 
that  the  doctrine  of  assumption  of  risk,  in 
its  technical   acceptation, ,  is   no  longer  ap- 
plicable (Norris  v.  Cotton  Mills,  154  N.  C. 
475  [70  S.  E.  912];   Tanner  v.  Lumber  Ck).. 
140  N.  O.  475  [53  S.  E.  287]),  but  the  effect  of 
working  on  in  the  presence  of   conditions 
which  are  known  and  observed  must  be  con- 
sidered   and    determined    on    the    question 
whether  the  attendant  dangers  were  so  ob- 
vious that  a  man  of  ordinary  prudence,  and 
acting  with  such  prudence,  should  quit  the 
employment  rather  than  incur  them  (Bissell 
V.  Lumber  Co.,  152  N.  O.  123  [67  S.  B.  259]), 
and,  on  the  issues  as  to  plaintiff's  conduct, 
the  fact  that  the  particular  service  was  ren- 
dered with  tlie  knowledge  and  approval  of 
the  employer  or  his  vice  principal,  or  under 
his  express  directions,  if  given;  also  the  em- 
ploye's reasonable  apprehensions  of  discharge 
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tn  case  of  disobedience,  etc.,  may  be  circum- 
stances relevant  to  the  inquiry." 

L4,  5]  It  is  as  much  the  duty  of  the  master 
to  exercise  care  in  providing  the  servant 
with  reasonably  safe  means  and  methods  of 
work,  such  as  proper  assistance  for  perform- 
ing his  task,  as  It  is  to  furnish  him  a  safe 
place  and  proper  tools  and  appliances.  The 
one  is  Just  as  much  a  primary,  absolute,  and 
nondelegable  duty  as  the  other.  When  he 
intrusts  the  control  of  his  hands  to  another, 
he  thereby  appoints  him  in  his  own  place, 
and  is  responsible  for  the  proper  exercise  of 
the  delegated  authority,  and  liable  for  any 
abuse  of  it  to  the  same  extent  as  if  he  had 
been  personally  present  and  acting  in  that 
behalf  himself.  This  principle  is  well  set- 
tled. Shaw  V.  Manufacturing  Co.,  146  N. 
C.  239,  59  S.  E.  676;  Tanner  v.  Lumber  Co., 
140  N.  C.  475,  53  S.  B.  287;  Mason  v.  Ma- 
chine Works  (C.  O.)  28  Fed.  228;  Railroad 
V.  Herbert,  116  U.  S.  642y  6  Sup.  Ct  590, 
29  L.  Ed.  755;  Shlves  v.  Cotton  Mills,  151 
N.  O.  290,  66  S.  E.  141;  Pritchett  v.  Rail- 
road, supra;  Holton  y.  Lumber  Co.,  152  N. 
O.  68,  67  S.  B.  54. 

It  may  be  assumed  that  the  law  does  not 
impose  on  the  master  any  duty  to  take  more 
care  of  his  servant  than  the  latter  should 
take  of  himself;  their  respective  obligations 
in  this  respect  being  equal  and  the  same— 
that  is,  to  be  careful,  and  to  adjust  their 
conduct  to  the  standard  of  the  ordinarily 
prudent  man.  In  measuring  the  extent  of 
this  duty,  the  Jury  will  always  consider  their 
situation  and  opportunities,  their  compara- 
tive ability  to  know  the  peril  of  the  service 
and  to  realize  the  attendant  danger,  and  any 
other  circumstance  shedding  light  upon  the 
main  or  principal  question  of  negligence  and 
its  proximity  to  the  injury  inflicted. 

We  cannot  say,  as  matter  of  law,  upon  the 
evidence  in  this  case,  that  the  danger  of  con- 
tinuing to  load  the  car  with  the  rails  upon 
the  slanting  skid,  without  additional  help, 
was  such  as  to  bar  a  recovery.  Whether  it 
was  so  great  and  obvious  that  no  man  of 
ordinary  prudence  would  have  gone  on  with 
the  work  in  its  presence  was  properly  sub- 
mitted by  the  court  to  the  Jury,  under  what 
we  hold  to  be  correct  instructions.  The 
charge,  in  every  respect,  seems  to  have  been 
as  favorable  to  the  defendant  as  the  law 
permitted,  or  it  had  any  right  to  expect 
The  Judge  would  not  have  been  warranted  in 
practically  taking  the  case  from  the  Jury 
by  such  a  peremptory  charge  upon  both  of 
the  issues  upon  negligence,  as  he  was  re- 
quested to  give.  It  was  the  province  of  the 
Jury  to  find  the  facts,  under  instructions  of 
the  court  as  to  the  law.  Nor  does  it  make 
any  difference  that  the  work  required  of  the 
plaintiff  was  not  complicated  but  simple  in 
its  nature.  He  was  entitled,  in  any  view  of 
it,  to  a  reasonably  sufficient  squad  of  hands 
to  help  him  perform  it  In  this  connection, 
we  may  well  consider  the  case  of  Shaw  v. 
Manufacturing  Co.,  146  N.  C.  235,  59  S.  E. 


676,  the  facts  of  which  tfre  very  similar  to 
those  in  this  case.  The  plaintiff,  Shaw,  was 
told  to  remove  a  bed  plate  and  plunger  from 
one  part  of  the  defendant's  mill  to  another, 
and  reported  to  the  superintendent  that  he 
needed  a  large  chain  block  for  the  purpose. 
His  request  was  refused,  and  he  was  directed 
to  do  the  work  with  his  two  small  chain 
blocks.  He  protested  that  they  were  too 
small,  and  again  asked  for  a  larger  chain 
block,  but  was  told  to  go  ahead  and  use  the 
small  ones  anyway.  Shaw  also  applied  for 
more  help;  but  none  was  supplied.  With 
reference  to  these  facts,  this  court,  by  Jus- 
tice Brown,  said:  "The  evidence  shows,  fur- 
ther, that  Insufficient  help  was  furnished  (one 
man  and  three  inexperienced  colored  boys), 
and,  upon  plaintiff's  protesting  that  such 
help  was  insufficient,  Constable  said  he  knew 
the  three  boys  were  not  'worth  a  damn,'  but 
that  they  were  all  he  had,  and  he  directed 
plaintiff  to  go  ahead,  and  promised  to  fur- 
nish more  help,  which  he  failed  to  do.  Up- 
on this  uncontradicted  evidence,  his  honor 
would  have  been  Justified  in  charging  the 
Jury  that,  if  believed  to  be  true,  it  proved 
that  the  defendant's  superintendent  had  been 
undeniably  negligent  in  his  duty  to  plain- 
tiff." The  only  difference  between  the  two 
cases  is  that  in  the  Shaw  Case  the  evidence 
was  held  to  be  uncontradicted;  while  in  this 
case  it  was  disputed,  and  the  court  left  it 
to  the  Jury  to  find  the  facts,  and  they  found 
that  plaintiff's  version  was  the  true  one. 
This  assimilates  the  cases,  and  they  cannot 
be  distinguished  upon  the  ground  that  in 
Shaw's  Case  one  of  the  appliances  was  de- 
fective and  unusable.  The  court  lays  no  par- 
ticular stress  upon  that  fact.  Sufficient  help 
was  Just  as  necessary  to  safeguard  the  serv- 
ant as  fiawless  implements.  The  two  cases, 
in  their  essential  and  controlling  facts,  are 
substantially  alike,  and  the  same  rule  must 
govern  both. 

[6]  Defendant  submitted  many  prayers  for 
instructions.  Some  of  them  assumed  facts 
as  established,  which  were  disputed,  and 
others  called  upon  the  court  to  treat  the 
question  of  negligence  as  one  of  law.  Those 
that  were  proper  tn  form,  and  applicable  to 
the  case,  were  substantially  given. 

[71  The  hypothetical  question  put  to  the 
expert  Dr.  Caton,  as  to  the  cause  of  the 
hernia,  while,  perhaps,  not  as  full  as  it 
might  have  been,  combined  substantially  all 
the  facts,  and  was  sufficiently  explicit  for  him 
to  give  an  intelligent  and  safe  opinion.  The 
evidence  would  Justify  a  finding  of  those 
facts  by  the  Jury.  This  is  sufficient  Sum- 
merlin  V.  Carolina  &  N.  W.  R.  Co.,  133  N. 
C.  551,  45  S.  E.  898;  State  v.  Bowman,  78  N. 
C.  509;  State  v.  Cole,  94  N.  C.  958;  State 
V.  Wilcox,  132  N.  C.  1120,  44  S.  E.  625. 

There  are  other  exceptions  which,  upon  a 
careful  review  of  them,  we  do  not  think  re- 
quire separate  discussion.  The  central  and 
controlling  question  relates  to  the  conduct  of 
the  plaintiff  in  the  presence  of  a  dangerous 
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situation  thrust  upon  him  by  defendant's 
negligence  in  ignoring  his  reasonable  request 
for  more  help  to  do  the  work  of  lifting  the 
heavy  rails,  which  was  made  more  difficult 
by  their  twisted  condition.  Plaintiff  never- 
theless attempted  to  do  the  work  by  the  com- 
mand of  the  defendant's  superintendent  and 
alter  ego,  Spradlin,  who  was  in  authority  over 
him,  with  power  to  discharge  him  for  dis- 
obedience of  the  order.  The  Jury  did  not 
think  the  danger  was  so  obvious  or  menacing 
that  a  man  of  ordinary  prudence  would  not 
have  faced  it  in  the  effort  to  comply  with 
the  instruction  .to  go  ahead  and  do  the  best 
he  could  with  the  help  he  then  had.  He 
was  injured  seriously  in  his  endeavor  to  fol- 
low Spradlin's  direction;  and,  the  Jury  hav- 
ing further  found  that  it  was  a  negligent 
order,  and  that  plaintiff  was  without  fault, 
the  defendant  must  answer  to  him  in  dam- 
ages for  Ui^  consequent  injury. 

[8]  The  delay  in  bringing  the  suit  is,  by 
itself,  of  no  legal  significance.  It  was  a  cir- 
cumstance for  the  Jury  to  consider  upon  the 
general  question,  and  was  explained  by  the 
fact  that  the  disease  produced  by  the  injury 
was  almost  imperceptibly  slow  in  its  progress 
and  development 

[9]  If  the  remarks  of  plaintiffs  attorney, 
in  his  address  to  the  Jury,  were  improper, 
though  we  are  not  ready  to  admit  it,  but 
rather  think  they  were  legitimate,  it  could 
not,  in  our  view  of  the  facts,  have  so  serious- 
ly affected  the  rights  of  appellant  as  to  call 
for  a  reversal.  There  must  be  prejudice  by 
the  offending  counsel  of  one  party  to  his  ad- 
versary's rights  to  induce  us  to  reverse. 
What  counsel  said  was  entirely  too  mild  to 
hurt,  even  if  it  had  been  not  altogether  fair 
in  forensic  debate,  when  some  latitude  must 
be  indulged  for  the  undue  heat  of  argument 
and  the  excited'  zeal  of  counsel,  and  some- 
times they  must  give  and  take,  if  there  is 
no  gross  abuse  of  privilege.  State  v.  Under- 
wood, 77  N.  O.  502;  State  v.  Bryan,  89  N. 
G.  531;  State  v.  Suggs,  89  N.  G.  527;  Devries 
V.  Haywood,  63  N.  C.  53;  State  v.  Tyson, 
133  N.  G.  692,  45  S.  E.  838;  Railway  v.  Witte, 
68  Tex.  295,  4  S.  W.  490. 

We  have  given  good  heed  to  the  able  and 
learned  brief  and  oral  argument  of  the  de- 
fendant's counsel,  Mr.  Moore,  but  after  all 
has  been  said  and  duly  considered  we  are 
unable  to  say  that  any  error  in  the  case  has 
been  discovered. 

No  error. 


(92  S.  C.  496) 


STATE  V.  BOOZER. 


(Sapreme  Gourt  of  South  Garolina.    Sept.  26, 

1912.) 

1.  Gbikinal    Law    (i    1137*)  —  Appeal  — 
Waives  of  Ebbob. 

Where,  on  an  appeal  from  a  prosecution 
for  murder,  the  statement  of  facts  submitted 
coDtains  the  admission  that  the  defendant  did 


the  killing,  no  error  can  be  predicated  on  the 
court's  assumption  of  such  fact  in  its  ch«rge. 
[Bd.  Note.— For  other  cases,  see  OriminaJ 
Law.  Gent  Dig.  U  3007-3010;  Dec.  Dig.  I 
1137.*] 

2.  HoiacinB   (I  300*)— Insteuction£h-Self- 
Defense— Analysis  of  Otheb  Gases. 

The  analyzing  of  another  case  in  the 
charge  in  a  prosecution  for  murder  to  illus- 
trate the  doctrine  that  the  plea  of  self-defense 
is  not  available  to  one  who  brings  on  the  diffi- 
culty could  not  have  injured  the  defendant,  and 
will  not  require  a  reversaL 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Gent.  Dig.  U  614,  616-620,  622-630;  Dec 
Dig.  {  300.*] 

3.  Gbiminal    Law    (i    1038*)— Failubb   to 
Ghaboe— Necessitt  of  Request. 

In  a  prosecution  for  murder,  the  court's 
omission  to  charge  that  defendant's  failure  to 
testify  should  not  be  taken  against  him  will 
not  constitute  ground  for  reversal,  in  the  ab- 
sence of  a  request  therefor. 

[Ed.  Note.~For  other  cases,  see  Griminal 
Law,  Gent.  Dig.  ^  2646;  Dec.  Dig.  I  1038.*] 

Fraser,  J.,  dissenting. 

Appeal  from  General  Sessions  Oircoit 
Gourt  of  Newberry  Gounty;  ESmest  Gary, 
Judge. 

"To  be  officially  reported." 

Sam  Boozer  was  convicted  of  murder,  and 
appeals.    Affirmed  and  remanded. 

See.  also,  74  S.  E.  646. 

O.  G.  Sale,  of  Newberry,  for  appeUant. 
Solicitor  B.  ▲•  Gooper,  of  Laurens,  for  tbe 
State. 

WOODS,  J.  The  defendant  was  oonvlcted 
of  tlie  murder  of  James  S.  Gilliam  and  sen- 
tenced to  death  at  the  summer  term*  1911, 
of  the  court  of  general  sessions  for  Newberry 
oounty.  While  the  main  reliance  is  on  alleg- 
ed errors  in  the  charge^  the  appeal  as  first 
presented  contained  only  Isolated  excerpts 
from  the  charge,  the  proposed  case  was  not 
assented  to  by  the  solicitor,  and  there  was 
nothing  to  show  that  it  was  ever  served  on 
him.  In  place  of  exceptions,  the  record  con- 
tained the  grounds  on  which  a  motion  was 
made  for  a  new  trial.  In  this  condition  of 
the  case,  the  court  ordered  the  record  to  be 
amended  by  including  the  charge  of  the  cir- 
cuit Judga  That  order  has  now  been  com- 
plied with. 

In  favor  of  life,  we  waive  all, irregularities 
in  the  record.  It  is  not  necessary  to  delay 
the  decision,  even  to  have  the  case  as  made 
up  served  on  the  solicitor;  for,  accepting  the 
record  as  made  up  ex  parte  on  behalf  of  the 
defendant,  we  think  there  was  no  error  on 
the  trial.  The  following  \b  a  statement  of 
the  facts  of  the  case  as  made  up  by  defend- 
ant's counsel: 

"It  appears  from  tbe  testimony  that  on  the 
day  of  the  killing  Sam  Boozer  and  others 
living  on  the  plantation  of  John  Hipp  had 
gone  to  the  town  of  Newberry,  some  12 
miles  distant;  that  during  the  morning 
James '  S.  Gilliam,  the  deceased,  who  was 
superintendent  or  foreman  of  the  farm  own- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  liKlexei 
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ed  by  Mr.  HIpm  and  upon  whlcli  Sam  Boos- 
er  worked  and  resided,  while  drinking,  had 
chased  Clayton  Boozer,  wife  of  Sam  Boozer, 
out  of  his  (Gilliam's)  yard  with  a  gun,  had 
forcibly  entered  the  house  of  Sam  Boozer, 
and  in  the  struggle  which  took  place  cut 
May  Belle  Rook,  the  stepdaughter  <^  Sam 
Boozer,  on  the  throat,  and  Clayton  Boozer, 
Sam  Boozer's  wife,  slightly  on  the  hand. 
The  testimony  further  shows  that  John  Hipp 
received  a  message,  while  in  the  town  of 
Newberry,  requesting  him  to  come  to  his 
plantation  to  quiet  a  difficulty,  but  it  ap- 
pears that  neither  Hipp  nor  Sam  Boozer 
knew  the  parties  involTed  in  the  difficulty 
until  they  reached  the  plantation  about  4 
o'clock  on  the  afternoon  of  the  killing;  that 
Hipp,  together  with  Sam  Boozer  and  Amos 
Boozer,  went  ftom  Newberry  to  Old  Town, 
which  iB  a  railroad  station  near  Hipp's  plan- 
tation, where  the  killing  occurred,  on  the 
train  leaTing  Newberry  about  3  o^clock. 
When  they  reached  the  plantation,  every- 
thing was  quiet,  and  Gilliam  was  lying  down. 
Clayton  Boozer  and  May  Belle  Book,  &ttae 
the  difficulty  with  Gilliam  in  the  morning, 
had  left  the  place  and  gone  to  the  house  of  a 
colored  man  living  on  an  adjoining  planta- 
tion, where  Sam  Boozer  found  them  shortly 
after  his  arrival  from  Newberry.  It  appears 
that  Hipp's  wagon,  loaded  with  provisions 
for  different  laborers,  Sam  Boozer  among 
them,  reached  the  plantation  late  in  the  aft- 
ernoon and  before  sundown,  and  was  to  be 
unloaded  at  what  the  witness  called  the  "big 
house,"  being  the  house  in  which  Gilliam, 
the  overseer,  lived.  Sam  Boozer  came  to 
Gilliam's  back  yard  with  his  shot  gun  about 
the  time  the  wagon  came.  Gilliam  left  his 
house,  going. out  of  the  back  door  towards 
the  lot,  for  the  purpose,  as  he  stated,  of  feed- 
ing the  stock,  and  this  seems  to  be  the  first 
time  that  he  and  Sam  Boozer  had  met  since 
the  difficulty  of  the  morning.  The  witnesses 
do  not  agree  as  to  the  conversation  which 
took  place  between  them,  but,  at  any  rate, 
all  the  witnesses  testify  that  Gilliam  turned 
and  started  back  into  his  house;  whereupon 
Sam  Boozer  shot  him  in  the  back  of  the 
head,  killing  him  Instantly." 

The  requests  to  charge  were  as  follows: 

"(1)  Where  all  the  facts  are  proved,  the 
jury  must  say  whether  there  was  malice,  and 
not  imply  it  from  the  mere  fact  of  killing. 

"(2)  Whether  the  killing  was  under  sudden 
heat  and  passion,  or  from  a  settled,  deliber- 
ate purpose,  must  be  determined  by  the  jury 
upon  the  facts  of  the  case. 

"(S)  Although  there  may  have  been  time 
for  deliberation,  if  the  purpose  to  kill  was 
formed  and  immediately  executed  in  a  pas- 
sion, especially  if  the  passion  was  aroused 
by  a  recent  provocation,  the  murder  is  not 
deliberate  and  premeditated. 

"(4)  While  an  intentional  homicide,  if 
neither  justifiable  nor  excusable,  is  nominal- 
ly murder,  yet,  where  it  is  coumiitted  upon  a 
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sudden  heat  of  passion,  aroused  by  adequate 
provocation^  technical  malice  being  lacking, 
the  crime  Is  reduced  to  manslaughter. 

'*((9  Althou^  anger  is  the  passion  usually 
existing  in  cases  of  killing  in  sudden  heat 
and  passion,  y^  any  other  passion,  as  sudden 
resentment  or  terror,  rendering  the  mind  in- 
capable of  cool  refiection,  may  reduce  the 
grade  of  the  crime  from  murder  to  man- 
slaughter. 

''(6)  A  violent  attack  upon  or  injury  to  a 
relative  or  friend  in  the  presence  of  defend- 
ant, or,  under  peculiar  drcumstanoes,  even 
in  his  abs^ioe,  but  shortly  before  the  homi- 
cide, may  be  adequate  provocation  to  re* 
duce  a  homicide  to  manslaughter,  if  It  was 
not  committed  with  malica" 

Reference  to  the  charge  shows  that  the 
substance  of  every  sound  proposition  of  law 
contained  in  the  requests  was  given  to  the 
jury.  It  is  true  the  jury  were  told  that  the 
defendant  relied  on  the  plea  of  self-defense; 
but  the  charge  covered  the  subject  of  man- 
slaughter and  the  requests  to  charge  in  this 
language:  '*The  boast  of  the  law  is  to  pro- 
tect human  life.  The  Constitution  guaran- 
tees the  protection  of  human  life;  but  the 
law  realizes  that  when  a  man  is  in  hot  blood, 
and  has  been  provoked  by  that  reasonably, 
not  entirely  dethroned'  his  reason,  but  while 
the  blood  is  coursing  hot  through  his  veins, 
and  he .  is  in  a  temper,  his  feelings  are 
wrought  up,  and  if  he  has  had  such  provoca- 
tion as  would  be  likely  to  put  him  in  that 
condition,  and  he  acta  then,  on  the  spur  of 
the  moment,  the  law  will  put  that  veil  of 
charity  over  his  acts  and  says:  'Now,  you 
acted  beyond  the  pale  of  the  law;  but,  in- 
asmuch as  you  did  it  in  hot  blood,  while 
your  passions  were  aroused,  while  you  were 
smarting  from  an  indignity  that  was  rea* 
sonably  a  legal  provocation,  we  will  put 
that  veil  of  charity  over  your  act,  and  re- 
duce the  killing,  under  those  circumstances, 
if  not  done  in  malice — will  reduce  the  kill- 
ing, under  those  circumstances,  to  man- 
slaughter, which  is  the  killing  of  another 
without  malice  aforethought,  either  express- 
ed or  implied,  and  upon  sufficient  legal  prov- 
ocation.' To  give  you  an  illustration:  Two 
citizens  meet  on  the  street,  who  have  no  ill 
will  one  against  the  other;  but  they  get  in- 
to a  conversation.  That  waxes  into  a  debate, 
into  a  dispute.  Hot  words  pass,  and  they 
get  to  blows;  and,  while  one  Is  smarting 
under  the  insults  he  has  had — the  blow, 
possibly,  that  he  has  had — ^he  strikes, 
and  with  no  intention  of  taking  human 
life,  but  while  he  is  in  hot  blood,  and 
the  result  of  that  blow  produces  death, 
the  law  would  throw  that  veil  of  charity  I 
have  been  speaking  of  over  his  acts — 'You 
did  it  in  hot  blood,  and  I  will  not  hold  you 
to  that  strict  accountability  as  if  you  had 
gone  off,  prepared  yourself,  made  prepara- 
tion, and  then  come  back  to  avenge  your 
grievances,  whether  real  or  imaginary.'     It 
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does  not  X)ermit  one  to  take  out  his  vengeance, 
and  then  undertake  to  excuse  himself  on 
the  ground  that  he  was  In  hot  blood." 

[1]  The  court  cannot  hold  that  the  circuit 
Judge  erred  in  assuming  that  the  killing  by 
the  defendant  was  admitted,  when  the  state- 
ment of  facts  submitted  on  appeal  contains 
that  admission. 

[2]  Careful  consideration  falls  to  show 
how  reference  in  the  charge  to  the  case  of 
State  ▼.  Emerson  was  injurious  to  the  de- 
fendant It  was  used  merely  as  an  illustra- 
tion of  the  doctrine  that  the  plea  of  self- 
defense  is  not  available  to  one  who  brings  on 
the  difficulty.  State  v.  Jones,  §6  S.  C.  49, 
67  S.  E.  160. 

[3]  The  omission  from  the  charge  of  an  In- 
struction that  defendant's  failure  to  testify 
was  not  to  be  taken  against  him  is  not  re* 
yerslble  error.  If  the  defendant's  counsel 
desired  such  an  instruction.  It  was  his  duty 
to  call  it  to  the  attention  of  the  circuit  judge. 
State  y.  Adams,  68  S.  0.  421,  47  S.  E.  676. 

We  are  unable  to  find  any  case  In  this 
state  deciding  the  question  whether  it  is  nec- 
essary to  the  validity  of  a  verdict  In  a  felony 
case  that  defendant's  counsel  should  be  pres- 
ent when  it  is  received.  The  rule  generally 
followed  Is  that  the  presence  of  the  defend- 
ant is  necessary,  but  not  the  presence  of  his 
oounsel.  Hommer  v.  State,  85  Md.  562,  37 
Atl.  26;  Martin  v.  State,  79  Wis.  175,  48  N. 
Ww  119;  Barnard  ▼.  State,  88  Wis.  659,  60 
N.  W.  1058;  O'Bannon  v.  State,  76  Ga.  32; 
Baker  v.  State,  58  Ark.  513,  25  S.  W.  603; 
Huffman  v.  State,  28  Tex.  App.  174,  12  S. 
W.  58a 

The  judgment  of  this  court  \b  that  the 
judgment  of  the  circuit  court  be  aflElrmed, 
and  that  the  cause  be  remanded,  so  that  an- 
other day  may  be  assigned  for  the  execution 
of  the  sentence. 

GARY,  0.  J.,  and  HYDRICK  and  WATTS, 
JJ.,  concur. 

ERASER,  J.  (dissenting).  I  cannot  concur 
in  the  opinion  of  the  majority  of  the  court. 
The  defendant's  plea  was  '*not  guilty,"  and 
his  defense  anything  that  negatived  or  reduc- 
ed the  grave  offense  charged.  To  charge  that 
the  defense  was  "self-defense"  tended  to 
eliminate  from  the  minds  of  the  jury  all 
other  defenses. 

It  seems  to  me  that  the  defendant  would 
have  been  very  unwise  to  confine  his  defense  to 
self-defense,  when  the  deceased  was  shot  in 
the  back  of  the  head,  especially  when  two 
women  of  his  household  had  been  wounded 
in  his  house  by  the  deceased.  I  do  not  mean 
to  say  that  the  defense  was  sufficient  and 
ought  to  have  prevailed.  I  simply  do  not 
think  that  where  the  plea  is  "not  guilty" 
that  the  court  has  the  right  to  restrict  the 
defense.  In  State  v.  Wyse,  32  S.  C.  54,  10 
S.  E.  615,  the  court  says:  "He  pleaded  not 
guilty,  and  the  issue  was  made  upon  that 


plea.  The  issue  Involved  the  questions:  First, 
Had  a  homicide  been  committed  by  the  ap- 
pellant; and,  if  so,  secondly,  what  was  the 
degree  of  the  offense  committed,  whether 
murder,  manslaughter,  or  excusable  homi- 
cide?" The  plea  of  "not  guilty"  put  In  is- 
sue every  fact  in  the  case.  He  did  not  go  on 
the  stand,  so  he  could  not  have  admitted  any- 
thing. 

His  honor  charged:  "Now,  the  question 
that  comes  up,  in  the  first  instance,  as  to 
Sam  Boozer  is  not  whether  he  killed  the  de- 
ceased or  not;  that  is  not  the  issue;  that  is 
inferred  or  Implied  from  the  def^ise  that  he 
set  up.  By  his  defense  and  the  evidence,  his 
defense  is  that  he  did  it,  but  that  he  did  it 
under  such  circumstances  as  that  the  law 
would  excuse  him  for  it;  in  other  words, 
that  he  did  It  in  self-defense." 

It  is  true  that  his  honor  charges  as  to 
manslaughter;  but  I  do  not  think  his  Illus- 
tration, which  deals  solely  with  a  blow  to 
the  defendant,  covers  a  case  in  which  the 
evidence  shows  a  blow  to  the  wife  of  the 
defendant  The  defendant  requested  a 
charge  on  that  subject,  and  I  do  not  think 
it  was  covered  by  the  charge. 

For  these  reasons,  I  cannot  concur  in  the 
opinion  of  the  majority. 


(92  S.  C.  388) 

STATE  ex  rel.  LYON,  Atty.  Gen.,  ▼. 
BOWBEN  et  al. 

(Supreme  (Ik>nrt  of  South  Carolina.     Sept.  21, 

1912.) 

1.  Officers  (i  6*)— Govkbnob  —  Power  of 
Appointhbnt. 

The  Governor  has  no  inherent  power  of 
appointment  to  office,  and  the  power  must  be 
conferred  by  the  Constitution  or  the  statutes, 
aod  api)ointments  must  be  made  in  accord- 
ance with  such  power. 

[Ed.  Note.— For  other  cases,  see  OfficeiB, 
Cent.  Dig.  S  7 ;   Dec  Dig.  I  6.*] 

2.   OfFICBBS     <§     15*)— GoVSBNOft— POWBB     OF 

Appointment. 

Under  Const,  art  5,  §  20,  empowering  the 
Governor  to  appoint,  by  and  with  the  advice 
and  consent  oi  the  Senate,  magistrates  who 
shall  hold  their  offices  for  two  years  and  until 
their  successors  are  appointed  and  qualified, 
an  appointment  for  a  full  term  without  the 
advice  and  consent  of  the  Senate  is  without 
effect. 

[Ed.  Note. — ^For  other  cases,  see  Officers, 
Cent  Dig.  §  17 ;   Dec.  Dig.  §  15.*] 

3.  Justices  of  the  Peace  (fi  8*)— Appoint- 
ment-—Vacancies  —  Oonstitutionax  Pro- 
visions. 

Const,  art.  5,  |  11,  providing  that  vacan- 
cies in  the  Supreme  Court  or  inferior  tribunals 
shall  be  filled  by  elections,  relates  to  elective 
judicial  officers  only,  and  does  not  apply  to  the 
office  of  magistrate  filled  by  the  Governor's 
appointment  and  the  Senate's  confirmation. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §|  11-14;  Dec.  Dig.  § 
8.*] 

4.  Justices  of  the  Peace  (§  8*) — Vacancies 
Appointment— St atutoey  Authority. 

Since  the  Constitution  does  not  provide 
for    the   filling    of    vacancies    in   the    office   of 
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magistrate,  the  Legislatare,  under  its  genera] 
legislative  power,  may  provide  for  filling  va- 
cancies occnrring  while  the  Senate  is  not  in 
session. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i(  11-14;    Dec.  Dig.   S 

6.  Officers  (8  15*)— Vacanciiw  —  Appoiht- 

lOBNT— STATUTOBT     P&OVISIONS. 

Under  Civ.  Code  1902,  \  254,  authorizing 
the  Governor  to  fill  by  appointment  vacancies 
in  county  oflSces,  and  section  624,  providing 
for  the  appointment  of  magistrates  by  the  Gov- 
ernor with  the  advice  and  consent  of  the  Sen- 
ate, and  that  any  vacancy  which  may  happen 
during  the  recess  of  the  Senate  may  be  filled 
by  the  Governor,  who  shall  report  the  appoint- 
ment to  the  Senate  at  its  next  session,  and,  if 
the  Senate  do  not  consent  thereto  at  sudi  ses- 
sion, the  office  shall  be  vacant,  the  Governor's 
power  of  appointment  without  the  advice  and 
consent  of  the  Senate  is  limited  to  vacancies 
occurring  during  a  recess  of  the  Senate,  and 
the  appointment  ceases  to  be  of  force  on  the 
Senate  at  its  next  session  failing  to  confirm  it. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  §  17;   Dec.  Dig.  (  15.*] 

6.  Justices  of  the  Peace  (§  8*)— Term  of 
Office. 

Under  Const,  art.  S,  §  20,  providing  that 
magistrates  shall  hold  their  offices  for  two  years 
and  until  their  successors  are  appointed  and 
qualified,  one  who  was  appointed  to  the  office 
•of  magistrate  by  and  with  the  advice  and  con- 
sent of  the  Senate  holds  the  office  until  the 
expiration  of  two  years,  and  until  his  succes- 
sor has  been  appointed  by  the  Governor  by  and 
with  the  advice  and  consent  of  the  Senate,  and 
has  qualified. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  11-14;    Dec  Dig.  I 

7.  Officers  (i  54*)— Term  of  Offioe. 

Where  a  term  of  office  is  fixed  by  law  at 
a  term  of  years,  and  until  the  appointment  or 
election  and  qualification  of  a  successor,  the 
term  of  the  incumbent  does  not  end  until  the 
expiration  of  the  term,  and  the  appointment, 
or  election,  and  qualification  of  his  successor, 
and  there  is  no  vacancy. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent.  Dig.  §f  74,  75;    Dec  Dig.  ft  54.*} 

S.  Justices  of  the  Peace  (8  8*)— Term  of 
Office— Constitutional  Provisions. 
Const  art.  5,  |  20,  providing  that  magis- 
trates  siiall   hold   their  offices   for  two   years, 
and   until  their  successors  are  appointed   and 

fualified,  is  not  inconsistent  with  article  1, 
11,  providing  that  no  person  shall  be  elected 
or  appointed  to  office  for  life  or  during  good 
behavior,  but  the  terms  of  all  officers  shall  be 
for  some  specified  period;  the  purpose  of 
which  being  only  to  change  the  rule  that  of- 
fices could  be  held  during  good  behavior. 

[Eld.  Note.— For  other  cases,  see  Justices  ci 
the  Peace,  Cent  Dig.  8§  11-14;  Dec  Dig.  I 
&•] 

9.  Statutes  (J  207*)— Oonstruction— Incon- 
sistent Provisions. 

Where^  in  a  legislative  enactment,  a  spe- 
cial provision  is  made  as  to  a  subject  which 
would  otherwise  be  embraced  in  a  general  pro- 
vision on  the  same  subject,  the  special  provi- 
sion is  an  exception,  and  is  not  intended  to  be 
embraced  in  the  general  provision. 

[Ed.  Note. — ^For  other  cases,  see  Statutes, 
Cent  Dig.  I  284;    Dec  Dig.  |  207.*] 

Gary,  C.  J.,  Watts,  J.,  and  Sease,  Circuit 
Judge,  dissenting. 


Quo  warranto  by  the  State,  on  the  rela- 
tion of  J.  Fraser  Lyon,  as  Attorney  General, 
against  J.  M.  Bowden  and  another,  and 
against  S.  S.  Tiner  and  another,  and  against 
W.  R.  Tanner  and  another,  and  against  T.  O. 
Fowler  and  another.  Judgment  that  enu- 
merated defendants  are  lawful  magistrates, 
and  that  other  defendants  are  intruders. 

Attorney  General  Lyon,  for  plaintiff.  Wm. 
McGowan,  of  Spartanburg,  for  defendant 
Bowden.  C.  P.  Sanders,  of  Spartanburg, 
for  defendant  Kirby. 

WATTS,  J.  These  cases  were  heard  to- 
gether in  the  original  jurisdiction  of  the 
court,  upon  a  mle  to  show  cause  issued  by 
the  Chief  Justice  upon  yerifled  complaints, 
and  the  pleadings  In  the  cases,  complaints, 
answers,  and  returns  and  demurrers  to  an- 
swers and  returns  are  substantially  the  same 
and  raise  the  same  questions,  so  it  is  only 
necessary  to  set  out  the  pleadings  in  the 
first  case.    The  complaint  is  as  follows: 

"The  plaintiff  above  named  respectfully 
shows  to  the  court: 

"(I)  That  he  is  informed  and  believes  that 
one  J.  M.  Bowden  has  since  the  22d  day  of 
February,  1911,  been  ^cercislng,  and  stUl  is 
exercising,  the  power  and  duties  of  the  of- 
fice of  magistrate  for  the  county  of  Spar- 
tanburg, in  the  city  of  Spartanburg,  without 
legal  appointment  or  authority  therefor. 

"(2)  That  A.  H.  Kirby  was  on  the  5th  day 
of  February,  1909,  duly  appointed  by  the 
Gk)vernor  magistrate  for  the  county  of  Spar- 
tanburg, in  the  city  of  Spartanburg,  and  on 
the  8th  day  of  February,  1909,  his  appoint- 
ment to  said  office  was  regularly  confirmed 
by  the  Senate  of  said  state,  and  he  was 
duly  commissioned  as  said  magistrate. 

*'(3)  That  the  said  A.  H.  Kirby  at  once  en- 
tered  upon  the  discharge  of  the  duties  of 
said  office,  and  has  since  continuously  dis- 
charged the  duties  thereof,  and  is  now  ex- 
ercising the  powers  and  discharging  the  du- 
ties of  said  office  under  and  by  virtue  of 
the  appointment  and  commission  aforesaid. 

"(4)  That  on  the  20th  day  of  February, 
1911,  the  Governor  of  this  state,  without 
recommendation  of  the  Senator  or  members 
of  the  House  of  Representatives  from  Spar- 
tanburg county,  unlawfully  appointed  J.  M. 
Bowden  to  be  magistrate  for  the  county  of 
Spartanburg,  in  the  city  of  Spartanburg  (this 
being  the  office  held  by  A.  H.  Kirby),  and 
on  the  22d  day  of  February,  1911,  Issued  to 
him  a  commission  as  ma^strate  aforesaid. 
That  said  appointment  has  never  been  sub- 
mitted to  the  Senate  for  approval,  and  has 
not  been  confirmed  by  the  Senate. 

**(5)  That  the  said  J.  M.  Bowden  under  the 
said  commission  so  unlawfully  issued  to  him 
as  magistrate  aforesaid,  and  without  the  con- 
sent and  approval  of  the  Senate  as  required 
by  section  20,  art.  5,  of  the  Constitution,  and 
without  any  other  or  legal  warrant  right,  or 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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grant  wbataoever,  lias  tmdertaken  to  exercise 
the  powers  and  duties  of  said  office,  and  has 
since  that  time  continuously  exercised  the 
powers  and  duties  notwithstanding  the  fact 
that  the  said  A.  H.  Klrby  was  legally  ap- 
pointed and  commissioned  as  magistrate  for 
the  county  of  Spartanburg,  in  the  city  of 
Spartanburg,  as  provided  by  section  20,  art 
5,  of  the  Constitution,  and  was  at  the  time 
of  the  attempted  appointment  of  J.  M.  Bow- 
den,  and  Is  now,  holding  said  office  and  law- 
fully exercising  the  powers  and  performing 
the  duties  thereof. 

"(6)  That  no  appointment  of  a  successor  to 
the  said  A.  H.  Klrby  has  ever  been  confirmed 
by  the  Senate,  nor  has  any  legal  appoint- 
ment of  a  successor  to  the  said  A.  H.  Klrby 
been  made. 

""Wherefore,  the  plaintiff  prays  that  this 
court  In  the  exercise  of  its  original  jurisdic- 
tion issue  its  order  against  the  said  J.  Mi 
Bowden  and  A.  H.  Klrby,  the  defendants,  re- 
quiring them  to  answer  and  show  by  what 
authority  they  claim  to  hold  and  exercise  the 
duties  of  said  office  of  magistrate  for  the 
county  of  Spartanburg,  in  the  city  of  Spar- 
tanburg; that  it  be  adjudged  that  the  said 
J.  M.  Bowden  is  guilty  of  unlawfully  exer- 
cising said  office  of  magistrate,  and  that  he 
be  excluded  therefrom;  that  the  said  J.  M, 
Bowden  be  required  to  pay  the  cost  of  the 
proceeding,  together  with  such  fine,  not  to 
exceed  two  thousand  ($2,000)  dollars,  as  the 
court  may  adjudge;  that  the  said  A,  H.  Klr- 
by be  adjudged  to  be  entitled  to  the  said 
office,  and  that  he  be  allowed  to  continue  to 
hold  the  same  and  exercise  the  powers  and 
duties  thereof." 

The  answer  and  return  of  A.  H.  Klrby,  one 
of  the  defendants  above  named,  is  as  fol- 
lows: 

"(1)  This  defendant  respectfully  says  that 
no  copy  of  the  complaint  has  been  served  up- 
on him,  and  he  is  therefore  unable  to  say 
whether  he  fonnally  admits  or  denies  the 
allegations  thereof,  but,  in  so  far  as  he  is 
informed,  he  believes  the  allegations  are 
true. 

"(2)  This  defendant  further  says  that  he 
was  regularly  appointed  and  commissioned 
and  sworn  in  as  a  magistrate  in  and  for 
the  county  of  Spartanburg  on  or  about  the 
day  of  February,  1909,  his  office  being 


in  the  city  of  Spartanburg;  that  he  is  in 
formed  and  believes  no  one  has  been  legally 
appointed  to  succeed  him,  and  that  he  has 
been  performing  the  duties  of  said  office  of 
magistrate  ever  since  his  appointment  and 
qualification,  and  claims  the  right  to  hold 
and  exercise  the  duties  of  said  office,  and  to 
collect  the  salary  and  fees  belonging  to  the 
same  until  some  one  has  been  duly  appoint- 
ed, commissioned,  and  sworn  in  as  his  suc- 
cessor. Wherefore,  this  defendant  prays 
that  the  complaint  be  dismissed  as  to  him." 
The  answer  and  return  of  J-.  M.  Bowden, 


the  other  defendant  above  named,  Is  as  fol* 
lows: 

''(1)  That  he  admits  paragraph   1,  as  to 
exercising  the  duties  of  magistrate  for  Spar- 
tanburg county,  and  no  other  part  thereof. 
"(2)  That  the  defendant  has  no  knowledge 
of  paragraph  2,  of  the  complaint 

"(3)  That  the  defendant  is  Informed  that 
A.  H.  Ktrby  has  been  exercising  the  authori- 
ty of  magistrate,  but  has  no  knowledge  of 
the  legality  of  the  same. 

"(4)  That  the  defendant,  replying  to  para- 
graph 4,  says  that  he  was  duly  conunissioned 
by  the  Governor  of  South  Carolina  on  the 
22d  day  of  February,  1911,  as  magistrate 
for  Spartanburg  county,  and  directed  to  ex- 
ercise the  duties  thereof,  and  has  no  knowl- 
edge whether  the  appointment  was  brought 
before  the  Senate  or  hot. 

"(5)  The  defendant,  replying  to  paragraph 
5  of  the  complaint,  denies  that  he  la  unlaw- 
fully exercising  the  duties  of  magistrate. 

"(6)  That  defendant,  replying  to  para- 
graph 6  of  the  complaint,  alleges  that  he 
was  duly  appointed  magistrate  for  Spartan- 
burg county  as  stated  in  paragraph  1,  and 
knows  nothing  about  the  appointment  of  A. 
BL  Klrby.  Wherefore,  the  defendant  de- 
mands that  the  complaint  herein  be  dis- 
missed with  costs." 

The  demurrer  to  the  answer  and  return 
of  J.  M.  Bowden  by  the  Attorney  General  is 
as  follows: 

"Now  comes  the  plaintiff  herein,  and  de- 
murs to  the  answer  and  return  of  the  de- 
fendant J.  M.  Bowden  upon  the  ground  that 
it  fails  to  state  facts  sufficient  to  constitute 
a  defense,  in  that  (1)  it  admits  all  the  ma- 
terial allegations  of  the  complaint;  (2)  it 
fails  to  deny  that  the  appointment  of  J.  M. 
Bowden  as  magistrate  was  not  confirmed  by 
the  Senate;  (3)  it  falls  to  set  up  any  facts 
by  way  of  affirmative  defense." 

It  will  be  seen  that  A.  H.  Klrby  was  ap- 
pointed magistrate  on  February  5,  1909,  and 
on  February  8,  1909,  his  appointment  was 
confirmed  by  the  Senate.  J.  M.  Bowden  was 
appointed  and  commissioned  by  the  Govern- 
or to  this  same  office  on  February  22,  1911. 
D.  T.  Gossett  was  appointed  magistrate  on 
February  5,  1909,  and  his  appointment  con- 
firmed by  the  Senate  on  February  8,  1909. 
and  on  February  22,  1911,  S.  S.  Tlner  was 
appointed  by  the  Governor  and  commission- 
ed to  the  eame  office.  B.  Potter  was  appoint- 
ed magistrate  on  February  8,  1909,  and  his 
appointment  was  coAflrmed  by  the  Senate. 
On  February  28.  1911,  W.  B.  Tanner  was 
appointed  and  commissioned  by  the  Govern- 
or to  the  same  office.  On  February  19,  1910, 
W.  0.  Harrison  was  appointed  a  magistrate 
(to  fill  out  the  unexpired  term  of  R.  L.  Pear- 
son,  resigned),  and  commissioned  as  such  on 
March  4,  1910,  and  on  February  27,  1911, 
T.  O.  Fowler  was  appointed  and  commis- 
sioned as  magistrate  for  the  same  office.  It 
was  conceded  at  the  hearing  of  the  cases 


8.0) 


STATE  r.  BOWDEK 


869 


that  Bowden,  Tlner,  Tanner,  and  Fowler's 
appointments  had  nerer  been  confirmed  b^ 
the  Senate,  and  that  the  Legislature  had 
adjourned  and  was  not  in  session  after  their 
appointments  until  1912.  There  is  no  evidence 
that  Harrison's  appointment  was  confirmed 
by  the  Senate.  Section  20,  art  5,  of  the 
Constitution,  contains  this  proviaion:  ''A 
sufficient  number  of  magistrates  shall  be  ap- 
pointed and  commissioned  by  the  Governor 
by  and  with  the  advice  and  consent  of  the 
Senate  for  each  county  who  shall  hold  their 
office  for  the  term  of  two  years  and  untU 
their  successors  are  appointed  and  quali- 
fied." After  the  adoption  of  the  Constltn- 
tion,  a  statute  was  enacted  providing  that: 
"The  Grovemor  shall  have  authority  by  and 
with  the  advice  and  consent  of  the  Senate 
to  appoint  magistrates  in  each  county  of  the 
state,  who  shall  hold  their  office  for  the 
term  of  two  years  and  until  their  succes- 
sors are  appointed  and  qualified.  Such  mag- 
istrates may  be  suspended  by  the  Governor 
for  Incapacity,  misconduct  or  neglect  of  du- 
ty; and  the  Governor  shall  report  any  sus- 
pension with  the  cause  thereof  to  the  Sen- 
ate at  its  next  session  for  its  approval  or 
disapprovaL"  Code  of  Laws,  i  982.  Also 
that  ''the  Grovemor  shall  have  authority  by 
and  with  the  advice  and  consent  of  the  den- 
ate  to  fill  any  vacancy  caused  by  deatii,  re- 
moval or  otherwise  of  any  magistrate  f6r 
the  unexpired  term."  Code  of  Laws,  (  963. 
Also:  "In  the  event  of  a  vacancy  at  any 
time  in  any  of  the  officer  of  any  county  of 
the  state,  whether  from  death,  resignation, 
disqualification,  refusal  or  neglect  to  quali- 
fy of  the  person  elected  or  appointed  thereto, 
expiration  of  the  term  of  office,  removal 
from  the  county  or  from  any  other  cause,  the 
Governor  shall  have  full  power  to  appoint 
some  suitable  person,  who  shall  be  an  elec- 
tor of  the  county,  and,  upon  duly  qualifying 
according  to  law,  shall  be  entitled  to  enter 
upon  and  hold  the  office  to  which  he  has 
been  appointed,  if  it  be  an  elective  office, 
until  the  next  general  election, .  when  an 
election  shall  be  held  to  fill  the  unexpired 
term,  and  the  officer  so  appointed  or  elected 
shall  hold  said  office  for  the  term  of  said 
election  or  appointment,  and  until  his  suc- 
cessor shall  qualify;  and  if  it  be  an  office 
which  was  filled  originally  by  appointment, 
until  the  adjournment  of  the  General  As- 
sembly at  the  regular  session  after  such  ap- 
pointment; and  shall  be  subject  to  all  the 
duties  and  liabilities  incident  to  said  office 
during  the  term  of  his  service  therein." 
Code  of  Laws,  S  254.  Also:  ''That  the  Gov- 
ernor by  and  with  the  advice  and  consent 
of  the  Senate  shall  appoint  the  following 
officers:  ♦  •  ♦  Magistrates.  ♦  ♦  ♦  Any 
vacancy  which  may  happen  in  any  of  the 
said  offices  during  the  recess  of  the  Senate 
may  be  filled  by  the  Governor,  who  shall  re- 
port the  appointment  to  the  Senate  at  its 
next  regular  session,  and  if  the  Senate  do 


not  advise  and  consient  thereto  at  such  ses- 
sion, the  office  shall  be  vacant."  Code  of 
Laws,  S  624.  Also:  "That  the  following  of- 
ficers  shall  be  appointed  by  the  Governor: 
•  •  '  •  Any  vacancy  in  a  county  office,  by 
reason  of  death,  resignation,  refusal  or  neg- 
lect to  qualify  of  the  person  elected  or  ap- 
pointed thereto,  expiration  of  the  term  of 
office,  or  any  other  cause.  The  person  so 
appointed  to  hold  his  office,  in  all  cases  in 
which  the  office  Is  electiye,  until  the  next 
general  election  and  until  his  successor  shall 
qualify,  and  Id  cases  of  offices  which  are 
originally  filled  by  appointment  and  not  by 
election,  until  the  adjournment  of  the  ses- 
sion of  the  General  Assembly  next  after 
such  vacancy  has  occurred."  Code  of  Laws, 
I  626. 

By  the  quotations  above  as  to  the  law  and 
an  application  of  facts  thereto,  it  will  be 
seen  that  Kirby,  Gossett,  and  Potter,  being 
appointed  by  the  Governor  and  confirmed  by 
the  Senate  in  1909,  held  office  until  the  ad- 
journment of  the  General  Assembly  in  1911. 
Harrison,  having  been  appointed  in  1910  for 
an  unexpired  term,  and  his  appointment  be- 
iog  a  recess  appointment,  held  untU  the  ad- 
journment of  the  General  Assembly  in  1911. 
There  being  a  vacancy  in  the  offices,  the 
Governor  appointed  Bowden,  Tiner,  Tanner, 
and  Fowler  to  these  offices,  and  they  were 
commissioned  and  were  entitled  to  hold  and 
enjoy  the  offices  until  the  General  Assembly 
met  and  their  names  sent  to  the  Senate  for 
approval  and  confirmation.  The  Senate  hav- 
ing failed  to  confirm  them,  they  were  no 
longer  magistrates,  after  the  adjournment 
of  the  General  Assembly  in  1912.  Since 
February  22,  1911,  Kirby  has  wrongfully 
held  the  office  of  magistrate.  Since  Febru- 
ary 22,  1911,  Gossett  has  wrongfully  held 
the  office  of  magistrate.  Since  February  28| 
1911,  Potter  has  wrongfully  held  the  office 
of  magistrate.  Since  February  27,  1911, 
Harrison  has  wrongfully  held  the  office  of 
magistrate.  Since  the  time  in  1912  that  the 
Senate  refused  to  confirm  the  appointments 
made  by  the  Governor  of  Bowden,  Tlner, 
Tanner,  and  Fowler  they  have  wrongfully 
held  the  office  of  magistrate. 

Wherefore,  it  is  adjudged  that  each  of  the 
defendants  herein  are  guilty  of  usurping  and 
intruding  into,  and  are  unlawfully  holding 
and  exercising,  the  offices  of  magistrates  in 
Spartanburg  county,  and  it  is  the  judgment 
of  this  court  that  the  defendants  be  exclud- 
ed from  the  office  of  magistrate,  and  that 
the  plaintiff  recover  costs  against  each  de- 
fendant 

GART,  C.  J.,  concurs. 

SEASE,  Circuit  Judge.  In  the  cases  of 
State  ex  rel.  Lyon  v.  Bowden  et  al..  Same 
V.  Tanner  et  aL,  Same  v.  Tiner  et  al..  Same 
V.  Fowler  et  al.,  I  concur  in  the  opinion  of 
Associate  Justice  R.  0.  WATTS,  and  direct 
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that  this  concarrence  be  attached  to  the  orig- 
inal opinion  and  filed  therewith. 

WOODS,  J.  In  these  actions  instituted  by 
the  Attorney  General  under  chapter  2,  tit 
13,  of  the  Code  of  Procedure,  Is  to  be  de- 
termined the  tenure  by  which  a  magistrate 
holds  office  under  the  Constitution  and  stat- 
utes of  the  state.  The  complaints,  which  are 
substantially  the  same  in  all  the  cases,  al- 
lege that  under  commissions  Issued  by  the 
GoYemor,  without  authority  of  law,  certain 
of  the  defendants  have  undertaken  to  exer- 
cise the  duties  of  the  office  of  magistrate  In 
Spartanburg  county  in  the  place  of  magis- 
trates whose  terms  of  office  have  not  ex- 
pired; namely,  J.  M.  Bowden  in  the  place  of 
A.  H.  Kirby,  S.  S.  Tiner  In  the  place  of  D. 
T.  Gossett,  W.  R.  Tdnner  in  the  place  of  E. 
Potter,  and  T.  O.  Fowler  In  the  place  of  W. 
G.  Harrison.  The  court  is  asked  to  adjudge 
that  A.  H.  Kirby,  D.  T.  Gossett,  E.  Potter, 
and  W.  G.  Harrison  are  lawful  magistrates, 
and  that  the  defendants  J.  M.  Bowden,  S.  S. 
Tlner,  W.  R.  Tanner,  and  T.  O.  Fowler  be 
excluded  from  the  offices  they  claim,  and 
that  each  of  them  pay  the  costs  of  the  pro- 
ceedings against  hloi,  and  a  fine  not  exceed- 
ing $2,000.  An  order  was  made  requiring 
the  defendants  to  show  cause  why  the  relief 
asked  In  the  complaint  should  not  be  grant- 
ed. There  were  returns  and  demurrers  there- 
to, but  there  is  no  controversy  as  to  the 
facts.  EUrby,  Gossett,  and  Potter  were  ap- 
pointed magistrates  in  Spartanburg  county, 
and  their  appointments  confirmed  by  the  Sen- 
ate in  February,  1909.  No  appointments 
were  sent  to  the  Senate  at  the  session  in  1911, 
but  In  February,  1911,  after  the  adjourn- 
ment of  the  Senate,  his  excellency,  the  Gov- 
ernor, undertook  to  appoint  as  successors  to 
Kirby,  Gossett,  and  Potter  the  defendants 
Bowden,  Tiner,  and  Tanner.  These  appoint- 
ments were  submitted  to  the  Senate  at  its 
session  in  1912,  and  the  Senate  refused  to 
confirm  them.  W.  C.  Harrison  was  appoint- 
ed by  the  Governor  magistrate  in  Spartan- 
burg county  In  1910,  and  his  appointment 
was  confirmed  by  the  Senate  at  the  session 
of  1910.  On  February  28,  1911,  after  the  ad- 
journment of  the  Senate,  the  Governor  un- 
dertook to  appoint  the  defendant  T.  O.  Fowl- 
er as  successor  to  Harrison.  This  appoint- 
ment was  submitted  to  the  Senate  at  the 
session  of  1912,  and  the  Senate  refused  to 
confirm  it 

[1]  The  authority  of  the  Governor  to  ap- 
point magistrates  is  conferred  and  limited 
by  the  Constitution,  and,  if  the  appointments 
of  Bowden,  Tiner,  Tanner,  and  Fowler  were 
not  made  in  accordance  with  that  authority, 
they  were  of  no  effect.  The  principle  is  uni- 
versally recognized  that  the  Governor  of  a 
state  has  no  inherent  power  of  appointment 
to  office,  and  that  his  power  must  be  found 
In  the  Constitution  or  statutes  of  the  state. 
Elledge  t.  Wharton,  89  S.  O.  113,  71  S.  E. 
657;    Bruce  v.  Matlock,  86  Ark.  555,  111  S. 


W.  990;  Throop  on  Public  Officers,  |  362: 
8  Cyc.  857.  After  a  review  of  the  cases,  the 
principle  deduced  Is  thus  stated  In  the  note 
to  People  V.  Freeman  (Cal.)  13  Am.  St  Rep. 
130.  "The  truth  is  that  the  power  of  ap- 
pointing or  electing  to  office  does  not  neces- 
sarily and  ordinarily  belong  to  either  the 
legislative,  the  executive,  or  the  Judicial  de- 
partment It  Is  commonly  exercised  by  the 
people,  but  the  Legislature  may,  as  the  law- 
making power,  when  not  restrained  by  the 
Constitution,  provide  for  Its  exercise  by 
either  department  of  the  government,  or  by 
any  person  or  association  of  persona  whom 
it  may  choose  to  designate  for  that  purpose. 
It  Is  an  executive  function  when  the  law  has 
committed  It  to  the  executive,  a  legislative 
function  when  the  law  has  committed  It  to 
the  Legislature,  and  a  Judicial  function,  or 
at  least  a  function  of  a  Judge,  when  the  law 
has  committed  It  to  any  member  or  members 
of  the  Judiciary." 

[2]  What,  then,  is  the  limitation  placed  by 
the  supreme  law  of  the  state  on  the  pow» 
of  the  Governor  to  appoint  maglstrateB? 
The  Constitution  thus  provides  for  magis- 
trates as  officers  of  the  Judicial  department 
of  the  state  government:  "A  sufficient  num- 
ber of  magistrates  shall  be  appointed  and 
commissioned  by  the  Governor,  by  and  with 
the  advice  and  consent  of  the  Senate,  for 
each  county,  who  shall  hold  their  offices  for 
the  term  of  two  years  and  until  their  suc- 
cessors are  appointed  and  qualified."  Arti- 
cle 5,  §  20.  Since  this  supreme  law  which 
confers  on  the  Governor  the  power  of  ap- 
pointment expressly  limits  and  conditions 
that  power  on  the  advice  and  consent  of  the 
Senate,  it  is  clear  beyond  controversy  that 
an  appointment  for  the  full  term  provided 
by  the  Constitution  without  the  advice  and 
consent  of  the  Senate  is  beyond  the  power  of 
the  Governor  and  without  effect  State  t. 
Howe,  25  Ohio  St  588,  18  Am.  Rep.  321; 
People  V.  Bissell,  49  Cal.  407;  Attorney  G^en- 
eral  v.  Rareshide,  32  La.  Ann.  934;  Wat- 
kins  V.  Watklns,  2  Md.  354;  Brady  v.  Howe, 
50  Miss.  607;  Tappan  v.  Gray,  9  Paige  (N. 
Y.)  507;  State  ex  rel.  Standish,  Attorney 
General,  v.  Boucher,  3  N.  D.  389,  56  N.  W, 
142,  21  L.  R.  A.  539. 

[3]  It  will  be  observed  that  the  section  of 
the  Constitution  above  quoted,  providing  for 
the  appointment  of  magistrates  by  the  con- 
current action  of  the  Governor  and  the  Sen- 
ate and  fixing  the  term,  does  not  provide 
for  temporary  vacancies  in  the  office  by 
resignation,  death,  removal,  or  other  cause. 
The  only  section  of  the  Constitution  relating 
to  the  filling  of  vacancies  in  judicial  offices 
is  section  11  of  article,  5,  which  provides:  "All 
vacancies  In  the  Supreme  Court  or  inferior 
tribunals  shall  be  filled  by  elections  as  here- 
in prescribed:  Provided,  that  If  the  unex- 
pired term  does  not  exceed  one  year  such 
vacancy  may  be  filled  by  executive  appoint- 
ment. All  Judges,  by  virtue  of  their  office, 
shall  be  conservators  of  the  peace  through- 
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ont  the  state;  and  wben  a  vacancy  is  filled 
by  either  appointment  or  election,  the  en- 
cumbent shall  hold  only  for  the  unexpired 
term  of  his  predecessor."  This  section,  by 
its  terms,  relates  exclusively  to  elective  Ju- 
dicial officers,  for  it  provides  that  all  vacan- 
cies shall  be  filled  by  election.  The  "unex- 
pired term"  referred  to  then  manifestly 
means  the  term  which  will  expire  at  the  next 
election.  The  impossibility  of  making  this 
section,  relating  to  elective  Judicial  officers, 
fit  the  office  of  magistrate,  which  is  not  elec- 
tive, but  filled  by  the  Governor's  appoint- 
ment and  the  Senate's  confirmation,  is  too 
manifest  to  require  elaboration. 

[4]  As  It  thus  appears  that  the  Constitu- 
tion does  not  provide  for  the  filling  of  vacan- 
cies in  the  office  of  magistrate,  there  can  be 
no  doubt  of  the  authority  of  the  General  As- 
sembly, under  its  general  legislative  power, 
to  provide  for  filling  such  vacancies  occur- 
ring while  the  Senate  is  not  In  session.  The 
principle  is  stated  in  McAllister  v.  U.  S., 
141  U.  S.  174,  11  Sup.  Ct  949,  35  L.  Ed-  693, 
and  many  other  cases,  and  the  exact  point 
was  decided  in  Tappan  v.  Gray,  9  Paige  (N. 
Y.)  507. 

[5]  The  General  Assembly  in  the  exercise 
of  this  power  has  by  section  254  of  the  Civil 
Code  authorized  the  Governor  to  fill  by  ap- 
pointment vacancies  '*in  any  of  the  offices  of 
any  oounty  of  the  state,  whether  from  death, 
resignation,  disqualification,  refusal  or  neg- 
lect to  qualify  of  the  person  elected  or  ap- 
pointed thereto,  expiration  of  the  term  of  of- 
fice, removal  from  the  county  or  any  other 
cause;  «  •  «  and  if  it  be  an  office  which 
was  filled  originally  by  appointment,  until 
the  adjournment,  of  the  General  Assembly 
at  the  regular  session  next  after  such  ap- 
pointment." The  office  of  magistrate  falls 
under  this  statute.  Section  624  provides  for 
the  appointment  of  magistrates  and  other  of- 
ficers by  thef  Governor  by  and  vrith  the  ad- 
vice and  consent  of  the  Senate,  and  enacts 
further  with  respect  to  vacancies  that  "any 
vacancy  which  may  happen  in  any  of  said 
offices  during  the  recess  of  the  Senate  may 
be  filled  by  the  Governor,  who  shall  report 
the  appointment  to  the  Senate  at  its  next 
session,  and  if  the  Senate  do  not  advise  and 
consent  thereto  at  such  session,  the  office 
shall  be  vacant,"  No  one  will  doubt  that, 
under  these  statutes,  the  Governor's  power 
of  appointment  without  the  advice  and  con- 
sent of  the  Senate  is  limited  to  vacancies 
occurring  during  a  recess  of  the  Senate,  and 
that  the  appointment  ceases  to  be  of  force 
if  the  Senate  at  its  next  session  falls  to 
confirm  it.  The  appointments  in  the  cases 
now  under  consideration  were  made  by  the 
Governor  without  the  advice  and  consent  of 
the  Senate;  and  they  were  without  effect 
because  when  they  were  made  there  were  no 
vacancies  in  the  office. 

[61  The  length  of  the  term  of  office  of  mag- 
istrate is  specifically  ordained  by  the  Consti- 


tution to  be  "two  years  and  until  their  suc- 
cessors are  appointed  and  qualified."  There- 
fore one  who  is  appointed  to  the  office  of 
magistrate  by  and  with  the  advice  and  con- 
sent of  the  Senate  holds  the  office  until  the 
expiration  of  two  years,  and  until  his  suc- 
cessor has  been  appointed  by  the  Governor 
by  and  with  the  advice  and  consent  of  the 
Senate  and  has  qualified.  Unless  the  words 
"until  their  successors  have  been  appointed 
and  qualified"  are  to  be  erased  from  the  Con- 
stitution, the  time  which  may  elapse  between 
the  expiration  of  the  two  years  and  the  ac- 
tual appointment  by  and  with  the  advice 
and  consent  of  the  Senate  and  the  qualifica- 
tion of  the  successor  Is  as  much  a  part  of 
the  specific  term  of  office  fixed  by  the  Con- 
stitution as  the  two  years.  The  failure  of 
the  Governor  to  appoint,  or  of  the  Senate  to 
act  upon  the  appointment  or  the  rejection 
by  the  Senate  of  the  appointment  of  the 
Governor,  does  not  create  a  vacancy.  On 
the  contrary,  It  was  the  clear  Intention  of 
the  framers  of  the  Constitution  to  provide 
against  the  Inconvenience  to  the  people  of 
a  vacancy  arising  from  the  failure  of  due 
appointment  by  the  Governor  and  confirma- 
tion by  the  Senate  of  a  successor  In  the  of- 
fice at  the  expiration  of  the  two  years.  To 
take  any  other  view  would  be  not  only  to 
erase  words  from  the  Constitution,  but  to 
attribute  to  the  constitutional  convention  and 
the  General  Assembly  the  purpose  to  empow- 
er the  Governor  to  exercise  sole  control  of 
the  appointment  of  magistrates  of  the  state 
in  total  disregard  of  the  constitutional  safe- 
guard that  his  appointment  shall  be  subject 
to  the  advice  and  consent  of  the  Senate. 
The  manner  in  which  such  sole  control  could 
be  exercised  is  obvious.  Upon  the  expira- 
tion of  the  term  of  two  years,  the  Governor 
could  refuse  to  appoint  and  submit  to  the 
Senate  for  confirmation.  If  it  were  true  that 
the  office  then  became  vacant  on  the  adjourn- 
ment of  the  Senate,  the  Governor  could,  un- 
der the  statutes,  appoint  to  the  vacancy,  and 
the  appointee  would  hold  until  the  Senate 
should  act  upon  the  appointment  at  its  next 
session.  If  the  appointment  should  be  re- 
jected by  the  Senate  or  not  submitted  to  the 
Senate,  the  Governor  could  again  refuse  to 
submit  an  appointment  to  the  Senate,  and 
again,  after  its  adjournment,  appoint  to  the 
vacancy.  This  process  could  be  continued 
indefinitely  to  the  complete  subversion  of 
the  Constitution  and  the  destruction  of  the 
checks  on  the  executive  power  which  the 
Constitution  has  so  clearly  ordained. 

[71  No  citation  of  authority  can  make  the 
matter  plainer  than  the  words  of  the  Con- 
stitution, but  we  think  it  safe  to  say  that 
the  courts  have  held  with  complete  unanimi- 
ty that,  when  a  term  of  office  Is  fixed  by 
law  at  a  term  of  years  and  until  the  ap- 
pointment or  election  and  qualification  of  a 
successor,  the  term  of  the  incumbent  does 
not  end  until   the  expiration  of  the  time 
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named  tad  tbe  appointment  or  election  and 
qnallilcatlon  of  his  snccessor,  and  there  is  no 
vacancy.  State  ▼.  Hadley,  64  N.  H.  473,  13 
AU.  643;  State  t.  Metcalf,  80  Ohio  St  244, 
88  N.  B.  738;  State  v.  Boucher,  3  N.  D.  389, 
66  N.  W.  142,  21  li.  R.  A.  539;  People  ex 
rel.  Parsons  ▼.  Edwards,  93  Gal.  153,  28  Pac. 
831;  Carr  v.  Wilson,  32  W.  Va.  419,  9  S.  E. 
31,  3  L.  R.  A.  64;  State  v.  Harrison,  113 
Ind.  434,  16  N.  B.  384,  3  Am.  St  Rep.  663. 

[8]  It  has  been  suggested,  however,  that 
the  provision  of  section  20,  article  5,  of  the 
Constitution,  that  magistrates  shall  hold  be^ 
yond  the  two  years  until  their  successors 
are  appointed  and  qualified,  is  inconsistent 
with  and  must  yield  to  section  11,  art  1, 
which  provides  that  "no  person  shall  be 
elected  or  appointed  to  office  in  this  state 
for  life  or  during  good  behavior,  but  the 
terms  of  all  officers  shall  be  for  some  speci- 
fied period,  except  notaries  public  and  of- 
ficers in  the  militia."  There  is  no  incon- 
sistency in  the  two  provisions.  Prior  to  the 
adoption  of  the  Constitution  of  1895,  offices 
in  this  state  might  be  held  during  good  be- 
havior. The  purpose  of  section  U,  art  1, 
was  to  change  this  rule,  and  make  the  term 
a  limited  one  so  as  to  make  office  holders 
more  amenable  to  the  elective  or  appointive 
power.  It  would  be  most  unreasonable  to 
impute  to'  the  constitutional  convention  a 
purpose  to  give  to  the  expression,  **8ome 
specified  period,"  a  meaning  so  narrow  as  to 
prohibit  any  legislative  provision  against  the 
Inconvenience  arising  from  vacancies  in  pub- 
lic office,  which  would  occur  if  the  in- 
cumbent could  not  be  allowed  to  hold  until 
the  appointment  or  election  and  qualification 
of  his  successor.  Such  a  construction  of  the 
Constitution  is  impossible.  The  convention 
could  not  have  meant  to  prohibit  itself  and 
the  General  Assembly  from  doing  that  which 
it  later  in  the  same  Constitution  actually  did 
in  providing  that  the  Governor  and  the  jus- 
tices of  the  Supreme  Court  should  hold  their 
office  for  the  number  of  years  mentioned, 
and  until  their  successors  should  be  elected 
and  qualified,  and  that  magistrates  should 
hold  their  offices  for  two  years  and  until 
their  successors  should  be  appointed  and  con- 
firmed, and  should  qualify. 

[9]  But,  even  if  the  two  provisions  were 
inconsistent  no  principle  of  construction  is 
better  settled,  both  by  authority  and  reason, 
than  this.  Where,  in  a  legislative  enact- 
ment, a  special  provision  is  made  as  to  a 
subject  which  would  otherwise  be  embraced 
in  a  general  provision  on  the  same  subject, 
the  si)ecial  provision  is  held  to  be  an  ex- 
ception, and  not  intended  to  be  embraced  in 
the  general  provision.  Enlich  on  Statutes, 
(399;  36  Cyc.  1151.    From  these  considera- 


tions the  conclusion  is  Inevitable  that  there 
were  no  vacancies  when  the  Governor  at- 
tempted to  appoint  without  the  advice  and 
consent  of  the  Senate,  that  the  appoint- 
ments were  without  authority  of  law,  and 
were  of  no  effect.  The  term  of  office  of  Kir- 
by,  Gossett,  and  Potter  extended  from  their 
appointment,  with  the  advice  and  consent  of 
the  Senate,  in  February,  1909,  for  two  years 
iand  until  tiieir  successors  should  be  appoint- 
ed by  the  Governor,  by  and  with  the  con- 
sent of  the  Senate,  and  should  qualify.  The 
Constitution  and  statute  law  of  the  state 
provide  that  the  Governor  should  appoint 
their  successors  and  submit  the  appoint- 
ments to  the  Senate  for  its  consent  and  ad- 
vice at  the  expiration  of  two  years  from  Feb- 
ruary, 1909;  that  is,  at  the  session  of  the 
Senate  in  1911  and  the  session  of  1912.  It 
is  thus  evident  that  there  has  been  no  ap- 
pointment of  successors  to  these  magistrates 
by  and  with  the  advice  and  consent  of  the 
Senate;  that  their  terms  of  office  had  not 
expired  and  the  offices  were  not  vacant  when 
the  Governor  undertook  to  appoint,  with- 
out the  advice  and  consent  of  the  Senate 
and  during  a  recess,  Bowden,  Ttner,  and 
Tanner  as  magistrates;  that  these  last  ap- 
pointments were  of  no  effect;  and  that  Kir- 
by,  Gossett,  and  Potter  are  still  lawful  mag- 
istrates of  Spartanburg  county.  By  the 
same  reasoning  it  results  that  the  appoints 
ment  of  Fowler  as  successor  to  Harrison 
was  wltbout  authority  of  law,  and  that  Har- 
rison is  still  the  lawful  magistrate. 
.  The  judgment  of  this  court,  therefore,  is 
that  A.  H.  Kirby,  D.  T.  Gossett,  E.  Potter, 
and  W.  C.  Harrison  are  lawful  magistrates 
of  Spartanburg  county,  and  that  the  defend- 
ants J.  M.  Bowden,  S.  S.  Tiner,  W.  R.  Tan- 
ner, and  T.  O.  Fowler  be  excluded  from  the 
office  of  magistrate,  and  that  they  pay  the 
costs  of  these  proceedings. 

• 

HYDRICK  and  FRASER,  JJ.,  and  GAGE, 
PRINCE,  WILSON,  DE  VORE,  RICE, 
SPAIN,  and  FRANK  B.  GARY,  Circuit 
Judges,  concur.  GARY,  C.  J.,  dissents  for 
the  reasons  stated  In  the  opinion  of  Mr.  Jus- 
tice WATTS,  filed  on  the  5th  of  June^  1912, 
in  these  cases. 

GARY,  C.  J.  Whereas  by  inadvertence  it 
was  stated  in  the  opinion  rendered  in  these 
cases  that  the  appointments  of  J.  M.  Bow- 
den, S.  S.  Tlner,  W.  R.  Tanner,  and  T.  O. 
Fowler  as  magistrates  were  not  submitted 
by  the  Governor  to  the  Senate  at  its  session 
In  1912,  the  fact  being  that  they  were  sub- 
mitted and  rejected  by  the  Senate,  it  is  or- 
dered that  correction  of  the  error  be  made  in 
the  opinion  of  the  court 
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(92  8.*  a  M) 

BCcDOWBLL  t.   BURNETT,   Connty    Sup'r, 

et  al. 

(Supreme  Court  of  South  Carolina.     Sept  21, 

1912.) 

L  JT78TIOB8  or  THx  Peaob  (S  8*)-^Txbi£  or 
OrncB— Appointment. 

Under  Oonat.  art  6«,  f  20,  providing  for 
the  appointment  by  the  Governor,  by  and  with 
the  advice  and  consent  of  the  Senate,  of  magis- 
trates who  shall  hold  their  offices  for  two  years 
and  until  their  successors  are  appointed  and 
qnaliired,  one  appointed  a  magistrate  during 
a  session  of  the  Senate  and  confirmed  by  the 
Senate  holds  the  office  for  the  full  term  from 
the  date  of  his  confirmation,  and  Civ.  Code 
1902,  S  963,  limiting  the  tenure  to  the  unexpired 
portion  of  the  predecessor's  term,  is  without 
effect 

[£)d.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i|  11-14;   Dec.  Dig.  I 

a*] 

2.  0mcxB8  (I  61*)  — Removal  —  Conbtitu- 

nONAL  AND   StATDTOBT  PBOVISIONB. 

Const,  art  8.  §  27,  providing  for  the  re- 
moval of  officers  for  incapacity,  misconduct,  or 
neglect  of  duty  in  such  manner  as  may  be  pro- 
vided by  law  when  no  mode  of  trial  or  removal 
is  provided  in  the  CTonstitudon,  requires  that 
officers  shall  be  removed  in  the  manner  provid- 
ed by  law  for  incapacity,  misconduct,  or  neglect 
of  duty,  legally  shown  to  the  removing  power, 
and  leaves  to  the  Legislature  the  discretion  to 
provide  the  manner  of  removal,  the  designation 
.of  the  person  or  tribiuial  which  shall  have 
the  power  of  removal,  and  the  procedure  to 
ascertain  the  fact  of  incapacity,  misconduct,  or 
neglect  of  duty,  unless  a  mode  of  trial  or  re- 
moval is  provided  in  the  Constitution. 

[Ed.    Note.— For   other    cases,    see    Officers, 
Cent  Dig.  fi  90;    Dec.  Dig.  I  Ol.*] 

a.  OmCEBB  (i  7*)— BSMOVAI^— Gbouitdb. 

Const  art  4,  I  22,  authorizing  the  Qov- 
emor  to  suspend  an  officer  indicted  for  embez- 
slement  of  public  funds,  and  declaring  tiie  of- 
fice vacant  in  case  of  conviction,  applies  to  tiie 
removal  of  all  officers,  including  magistrates, 
except  the  Qovemor,  but  is  limited  to  the  mis- 
conduct of  embezzlement  and  does  not  apply 
to  other  forms  of  misconduct,  or  incapacity  or 
neglect  of  duty. 

[Bid.    Note.— For    other    cases,    see    Officers, 
Cent  Dig.  §|  8,  9;    Dec  Dig.  |  7.*} 

4.  OfncKBs  (i  61^)  «—  Removal  — *  Impkaoh- 

MBNT. 

Under  Const  art  8.  i  27,  authorising  the 
removal  of  officers  for  incapacity,  misconduct, 
or  neglect  of  du^  in  the  manner  provided  by 
law  when  no  mode  of  trial  or  removal  is  pro- 
vided in  the  Constitution,  and  article  4,  S  22, 
authorizing  the  Governor  to  suspend  an  officer 
indicted  for  embezzlement  and  declaring  the 
office  vacant  on  conviction,  and  article  15,  {§ 
8,  4,  i>roviding  that  the  Governor  and  all  other 
executive  and  judicial  officers  shall  be  liable 
to  impeachment  and  that  for  any  willful 
neglect  of  duty  not  a  sufficient  ground  of  im- 
peachment the  Governor  shall  remove  an  exec- 
utive or  judicial  officer  on  the  address  of  two- 
thirds  of  each  house  of  the  Legislature,  every 
executive  and  judicial  officer  whose  authority 
and  jurisdiction  extend  over  the  entire  state, 
and  whose  office  is  created  by  the  Constitution 
or  by  statute,  and  filled  by  election  by  the 
people  at  large,  is  removable  by  impeadiment, 
or  by  the  Governor  on  the  address  of^the  Legis- 
lature, or  by  conviction  of  emb&szlement  of 
trust  funds,  and  all  other  officers  are  subject 
to  removal  under  the  statute  or  under  common 
law  where  that  is  applicable,  and  magistrates 


are  not  such  judicial  officers  as  are  removable 
by  impeachment  or  by  the  Governor  on  the 
address  of  the  Legislature. 

[£3d.  Note.— For  other  cases,  see  Officers* 
Cent  Dig.  |  00;    Dea  Dig.  I  61.*] 

6.  CoNBTrruTioNAL  Law  (8  14*)— Oowbtbuo- 
TioN  OF  Constitution. 

A  court  in  construing  the  Constitution 
must  not  limit  the  meanine  of  plain  langua^^e 
in  the  Constitution  used  without  express  limi- 
tation further  than  it  can  be  made  plain  with 
reasonable  certainty  that  such  limitation  was 
intended. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  11 ;    Dec.  Dig.  |  14.*] 

6.  Constitutional  Law  ((  20*)— OoNsrauo- 
tion— IjBoiblativs  Conbtbuotion— Effect. 

A  legislative  construction  of  a  constitu- 
tional provision,  though  not  binding  en  the 
court  is  entitled  to  great  consideration. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  1 15 ;  Dec  Dig.  |  20.*] 

7.  Officers  (S  7*)  —  Bxmoval  —  Powxb  or 

GOVEBNOB. 

The  Governor  has  no  implied  power  to  re- 
move an  officer  holding  under  the  Constitution 
creating  the  office  and  fixing  the  tenure,  unless 
the  power  is  conferred  by  the  Constitution  or 

statute. 

[Ed.  Note.-~For  other  cases,  see  Officers, 
Cent  Dig.  ||  8,  9;    Dec.  Dig.  |  7.*] 

8.  Justices  of  the  Peace  (|  10*)— "Rjekov- 
al"— ••Suspension"— Power  OF  GOVEBNOB. 

Under  Const,  art  12,  |  8,  conferring  on 
the  Governor  i>ower  to  remove  officers  of  char- 
itable and  penal  institutions,  and  article  4,  § 
22.  authorizing  the  Governor  to  suspend  an 
officer  indicted  for  embeselement  and  Or.  Code 
1902,  ii  381,  388,  389,  410,  providing  for  the 
removal  by  the  Governor  of. local  officers  con- 
victed of  specific  misconduct  and  providing 
for  the  dismissal  from  office  of  any  magistrate 
convicted  of  neglecting  to  pay  over  fines,  and 
Civ.  Code  1902,  S|  C^,  982,  authorizing  the 
Governor  to  remove  for  cause  any  officer  i^ 
pointed  by  him  to  fill  a  vacancy,  and  authoru- 
ing  the  Governor  to  suspend  magistrates  for 
incapacity,  misconduct  or  neglect  of  duty,  etc, 
the  Governor  has  no  power  to  remove  magis- 
trates serving  for  a  full  term  except  after  trial 
and  conviction,  as  provided  by  the  Constitution 
and  the  statutes,  but  he  may  suspend  any 
magistrate  when  a  showing  has  been  made  to 
him  by  affidavit  that  the  magistrate  is  probably 
guilty  of  embezsdement  and  a  true  oiU  has 
been  found,  and  he  may  suspend  for  incapacity, 
misconduct,  or  neglect  of  duty,  but  submit  the 
suspension  to  the  Senate  for  approval  or  dis- 
approval, and  an  attemj^t  of  the  Governor  to 
remove  a  magistrate  without  indictment  and 
conviction  is  without  effect  as  a  removal  ▲ 
"suspension"  is  the  mere  temporary  withdrawal 
of  the  power  to  exercise  the  duties  of  an  office, 
while  a  **removal"  is  a  complete  deprivation  of 
official  tenure. 

[EVl.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  16;   Dec  Dig.  {  10.^ 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6079-^061;  yoL  8,  pp.  7784,  6838- 
6836.] 

9.  E^7IDKN0B  (i  83*)  —  Pbesukptions  —  Pkb- 

FOBMANCE  OF  OfFIOIAI#  DUTIES. 

The  presumption  is  that  the  Governor  in 
the  exercise  of  the  power  of  his  office  acts  with 
a  view  to  the  public  interest  and  the  courts 
wiU  give  effect  to  his  acts  to  the  utmost  extent 
that  they  are  authorized  by  law. 

[Ed.   Note.— For  other   cases,   see   Dvidence, 
I  Cent  Dig.  i  105 ;    Dec  Dig.  |  83.*] 
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10.  Justices  of  th»  Peaoe  (J  lO*)— Removai. 

— POWEB   OP  GOVEBNOR. 

Under  Civ.  Code  1902,  {  982,  authorizing 
the  Governor  to  suspend  ma^strates  for  in- 
capacity, misconduct,  or  neglect  of  duty,  re- 
quiring the  Governor  to  report  any  suspension 
with  tiie  cause  thereof  to  the  Senate  for  its 
approval  or  disapproval,  the  power  of  suspen- 
sion can  only  be  exercised  after  notice  and 
hearing,  though  a  public  office  is  not  property, 
and  though  the  incumbent  may  not  complain 
when  suspended  or  removed  without  reason 
under  a  iK>wer  to  suspend  or  remove  at  will 
conferred  by  law. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Gent.  Dig.  §  16;    Dec.  Dig.  |  10.*] 

Gaiy,  C.  J.,  Watts,  J.,  and  Gary  and  Sease, 
Circuit  Judges,  dissenting. 

**To  be  Officially  reported," 

Mandamus  by  B.  Ia  McDowell  against  T. 
C.  Burnett,  County  Supervisor,  and  another, 
County  Treasurer  of  Greenwood  County,  in 
which  W.  H.  Kerr  was  made  a  party  defend- 
ant by  order  of  court    Petition  dismissed. 

See,  also,  90  S.  C.  400,  73  S.  E.  782. 

D.  H.  Magill,  of  Greenwood,  for  petitioner. 
Giles  &  Ouzts  and  Grier,  Park  &  Nichol- 
son, all  of  Greenwood,  for  respondent. 

WOODS,  J.  The  important  question  pre- 
sented in  this  case  is  whether  the  Governor 
of  the  state  has  the  power,  at  his  discre- 
tion, to  remove  from  office  a  magistrate 
whose  appointment  has  been  confirmed  by  the 
Senate.  The  duty  of  the  court  to  pass  on 
the  limitations  of  the  power  of  the  General 
Assembly  or  the  chief  executive  of  the  state 
is  one  of  great  delicacy,  to  be  entered  upon 
with  the  greatest  deliberation  and  with  care 
to  find  in  the  law  support  for  the  legislative 
action  or  the  action  of  the  chief  executive  if 
it  be  possible.  While  several  provisions  of 
the  Constitution  and  a  number  of  the  stat- 
utes are  to  be  examined  and  reconciled  in 
the  light  of  the  legal  history  of  the  state,  we 
venture  to  think  that  the  correct  solution 
may  be  made  evident  The  question  arises 
under  a  petition  filed  by  B.  Ia  McDowell, 
asking  the  court  to  issue  a  writ  of  manda- 
mus requiring  the  supervisor  of  Greenwood 
county  to  issue,  and  the  county  treasurer  to 
pay,  a  check  for  his  salary  as  magistrate. 
An  order  was  made  requiring  the  defendants 
to  show  cause  why  the  writ  should  not  be 
issued.  Afterwards  W.  H.  Kerr,  who  claim- 
.ed  to  hold  the  office  of  magistrate  against 
McDowell,  was  made  a  party  by  order  of  the 
court  90  S.  O.  400,  73  S.  E.  782.  Returns 
were  made  whi<di  were  not  traversed.  The 
facts  appear  from  the  petition,  returns,  and 
from  an  agreed  statement  submitted^  by 
counsel.  W.  G.  Austin,  whose  teim  of  of- 
fice as  magistrate  began  in  1909,  died  during 
the  session  of  the  General  Assembly  of  1910. 
W.  H.  Kerr  was  appointed,  and  his  appoint- 
ment was  confirmed  by  the  Senate  at  the 
same  session. 

[1]  We  have  held  in  the  case  of  State  ex 
rel.  Attorney  General  v.  Bowden  et  al.,  75 


S.  E.  866,  that  section  11  of  article  5  of  the 
Constitution  relating  to  vacancies  and  unex- 
pired terms  of  elective  Judicial  officers  has 
no  application  to  magistrates,  who  are  ap- 
pointive officers.     As  the  Constitution  pro- 
vides that  magistrates  "shall  hold  their  of- 
fices for  the  term  of  two  years  and  until 
their  successors  are  appointed  and  qualified" 
(article  5,  §  20),  when  Kerr  was  appointed 
during  a  session  of  the  Senate  and  confirm- 
ed by  the  Senate  and  qualified,  his  tenure 
was  not  for  an  unexpired  term,  but  for  a  full 
term    from    the   date   of   his    confirmation. 
The  effort  of  the  General  Assembly  to  limit 
the  tenure  in  such  a  case  to  the  unexpired 
portion  of  the  predecessor's  term  by  section 
983  of  the  Civil  Code,  being  inconsistent  with 
the  Constitution,  is  without  effect    The  court 
has   so  held   in   several  cases.     Wright  ▼. 
Charles,  4  S.  C.  178;    Whipper  v.  Reed,  9 
S.  C.  5;  Macoy  v.  Curtis,  14  S.  C.  367;  Simp- 
son v.  WiUard,  14  S.  C.  191 ;    Smith  v.  Mc- 
Connell,  44  S.  C,  493,  22  S.  E.  721.    The  two 
years  from  the  date  of  Kerr's  confirmation 
did  not  expire  until  the  session  of  the  Senate 
in  1912.    On  February  25,  1911,  the  Governor 
issued  a  commission  to  J.  W.  Canfield,  and 
wrote  Kerr:    "Your  successor  having  been 
appointed  your  commission  is  hereby  revok- 
ed and  made  null  and  void."    Kerr  refused 
to   surrender   the   office,    and    retained  his 
books  and  records,  and  continued  to  exercise 
the   duties   of  magistrate.     Thereafter,    on 
March  21,  1911,  the  Governor  wrote  Kerr  a 
formal  notice  of  removal  as  follows:   ^I  am 
informed  that  you  continue  to  act  as  magis- 
trate.   I  have  already  advised  you  that  your 
commission  has  been  revoked,  and  while  I 
had  hoped  you  would  retire   gracefully,   I 
now  repeat  to  you  that  you  are  hereby  re- 
moved from  the  office  of  magistrate  for  neg- 
lect of  duty,  having  refused  and  failed  to 
make  your  monthly  statement  in  writing  to 
the  auditor  and  treasurer  of  the  county  of 
Greenwood."     Canfield  sent  his  resignation 
to  the  Governor  in  May,  1911,  whereupon  the 
Governor  issued  a  commission  to  McDowell, 
the  petitioner.    As  Kerr*s  term  had  not  ex- 
pired when  these  appointments  of  Canfield 
and  McDowell  were  made,  neither  of  them 
could  be  sustained  on  the  ground  that  it  was 
made  to  ffil  a  vacancy  arising  from  the  ex- 
piration of  Kerr*s  term  of  office.     But  the 
Governor  gave  Kerr  formal  notice  of  removal 
by  the  revocation  of  his  commission;    and, 
if  the  law  has  Invested  the  Governor  with 
the  power  to  remove  magistrates  serving  for 
the  full  term  at  his  discretion,  a  vacancy 
was  created  by  removal,  the  appointments 
of  Canfield  in  February,  1911,  and  of  Mc- 
Dowell in  May,  1911,  when  Canfield  resigned, 
were  valid,  and  McDowell  would  be  entitled 
to  the  salary  of  the  office  until  the  end  of  the 
session  of  1912,  when  the  Senate  refused  to 
confirm  his  appointment.     The  inquiry  into 
the  power  of  the  Governor  to  remove  re- 
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quires  a  detailed  examination  of  the  consti- 
tational  and  statute  law  of  the  state. 

[2]  The  first  provision  In  the  Gonstitntion 
in  respect  to  the  removal  of  officers  is  fonnd 
under  the  head  of  "Legislative  Department/* 
and  is  in  these  very  general  terms :  "Officers 
shall  be  removed  for  incapacity,  misconduct 
or  neglect  of  duty,  in  such  manner  as  may 
be  provided  by  law,  when  no  mode  of  trial 
or  removal  is  provided  in  this  Constitution." 
Article  3,  {  27.  It  will  be  observed  that  the 
provision  is  mandatory.  In  that  it  requires 
that  officers  shall  be  removed  In  such  man- 
ner as  may  be  provided  by  law,  when  inca- 
pacity, misconduct,  or  neglect  of  duty  has 
been  legally  shown  to  the  removing  power.  It 
was  held,  however,  in  Sanders  v.  Belue,  78 
S.  C.  171,  58  S.  B.  762:  **The  requirement 
that  officers  shall  be  removed  for  incapacity, 
official  misconduct  or  neglect  of  duty  in  such 
manner  as  may  be  provided  by  law,  by  no 
means  implies  abrogation  of  the  general  rule 
of  law  above  stated,  that  an  appointive  officer 
may  be  removed  at  the  pleasure  of  the  offi- 
cer who  appointed  him."  This  section,  it  is 
to  be  remarked,  further  leaves  to  the  legisla- 
tive department  the  discretion  to  provide  the 
manner  of  the  removal,  and  this  includes  the 
designation  of  the  person  or  tribunal  who 
shall  have  the  power  of  removal,  and  the 
procedure  by  which  such  i)erson  or  tribunal 
shall  have  a  hearing  and  ascertain  the  fact 
of  Incapacity,  misconduct,  or  neglect  of  duty, 
except  when  a  mode  of  trial  or  removal  is 
provided — ^that  is,  a  person  or  tribunal  des- 
ignated and  a  procedure  indicated-— in  sub- 
sequent provisions  of  the  Gonstitntion. 

[3]  The  first  question,  then.  Is  whether  a 
mode  of  trial  or  removal  of  magistrates  has 
been  laid  down  in  the  Constitution.  There 
are  three  sections  providing  modes  of  trial 
and  removal  of  officers.  Article  4,  I  22,  reads 
as  follows:  "Whenever  it  shall  be  brought 
to  the  notice  of  the  Governor  by  affidavit 
that  any  officer  who  has  the  custody  of 
public  or  trust  funds  is  probably  guilty  of 
embezzlement  or  the  appropriation  of  pub- 
lic or  trust  funds  to  private  use,  then  the 
Governor  shall  direct  his  immediate  prosecu- 
tion by  the  proper  officer,  and  n^n  true  bill 
found  the  Governor  shall  suspend  such  offi- 
cer and  appoint  one  in  his  stead,  until  he 
shall  have  been  acquitted  by  the  verdict  of 
a  Jury.  In  case  of  conviction  the  office 
shall  be  declared  vacant  and  the  vacancy 
filled  as  may  be  provided  by  law."  This 
applies  to  the  removal  of  all  officers,  includ- 
ing magistrates,  except  the  Governor;  but, 
being  limited  to  the  misconduct  of  embezzle- 
ment, it  has  no  application  to  other  forms 
of  misconduct  or  to  incapacity  or  neglect 
of  duty. 

[4]  The  other  sections  are  those  relating 
to  impeachment  and  removal  from  office 
upon  address  of  the  General  Assembly,  and 
they  are  very  broad  In  their  terms.  They 
are  found  in  article  15  under  the  head  "Im- 
peachment" : 


"Sec  8.  The  Governor  and  all  other  execu- 
tive and.  Judicial  officers  shall  be  liable  to 
impeachment;  but  Judgment  in  such  cases 
shall  not  extend  further  than  removal  from 
office.  The  person  convicted  shall,  neverthe- 
less, be  liable  to  indictment,  trial  and  pun- 
ishment according  to  law. 

"Sec.  4.  For  any  willful  neglect  of  duty, 
or  other  reasonable  cause,  which  shall  not 
be  sufficient  ground  of  impeachment,  the 
Governor  shall  remove  any  executive  or  Judi- 
cial officer  on  the  address  of  two-thirds  of 
eachhouseof  the  General  Assembly.    *    *    *" 

If  the  convention  meant  to  include  magis- 
trates in  the  term  "all  other  executive  and 
Judicial  officers,"  then  magistrates  could  be 
removed  for  incapacity,  misconduct,  or  neg- 
lect of  duty  only  by  impeachment,  or  by 
the  Governor  on  address  of  two-thirds  of 
each  house  of  the  General  Assembly.  In 
the  widest  and  usual  meaning  of  the  words, 
"all  other  executive  and  Judicial  officers," 
would  Include  every  officer  of  the  state  not 
of  the  legislative  department  from  the  high- 
est to  the  most  insignificant  Tet,  even  If 
sections  8  and  4  of  article  15  stood  alone, 
it  would  hardly  be  reasonable  to  suppose 
that  the  framers  of  the  Constitution  meant 
to  use  the  words  in  such  a  broad  sense  that 
every  petty  officer  of  the  state  and  county, 
except  in  case  of  conviction  of  embezzlement, 
should  be  subject  to  impeachment,  and  could 
be  removed  only  by  impeachment  or  address 
of  two-thirds  of  the  General  Assembly.  But 
they  do  not  stand  alone,  and  it  must  be  that 
"all  other  executive  and  Judicial  officers" 
was  meant  in  some  limited  sense,  for  sec- 
tion 27  of  article  8  clearly  contemplates 
the  removal  of  officers  of  some  kind  in  a 
manner  other  than  by  impeachment,  address 
of  the  G^eneral  Assembly,  or  conviction  of 
embezzlement  That  section  must  have  some 
meaning,  and  its  meaning,  if  possible,  must 
be  reconciled  with  the  article  relating  to 
Impeachment  In  other  words,  if  both  pro- 
visions are  to  be  given  effect,  there  must 
be  a  line  of  distinction  somewhere  between 
impeachable  executive  and  Judicial  officers 
and  those  smaller  local  officers  subject  to  re- 
moval under  the  statutes  of  the  state  or  the 
common  law.  The  use  of  such  general  terms 
as  "all  executive  and  Judicial  officers,"  "all 
civil  officers,"  and  the  like  in  the  impeach- 
ment articles  of  Constitutions,  where  they 
must  have  been  meant  to  have  some  limited 
meaning,  Is  one  of  the  most  curious  anomo- 
lies  of  legislation.  However  difficult  the 
task,  the  court  must  try  to  find  the  line  of 
distinction  which  the  convention  probably 
had  in  mind  and  mark  that  as  the  true  line. 

[5]  In  essaying  the  task,  the  primary  prin- 
ciple must  be  kept  in  view  that,  in  constru- 
ing the  Constitution  of  the  state,  the  court 
should  not  take  the  liberty  of  limiting  the 
meaning  of  plain  language,  used  without  ex- 
press limitation,  further  than  it  can  be  made 
plain  with  reasonable  certainty  that  such 
limitation  was  Intended.     On  first  Impres- 
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sion,  it  may  seem  logical  to  hold  the  incum- 
bents of  all  offices  created  by  the  Gonstita- 
tion  removable  by  impeachment,  and  the  in- 
cnmbents  of  offices  created  by  the  General 
Assembly  subject  to  removal  in  such  manner 
as  the  General  Assembly  may  provide.  But 
this  distinction  would  lead  to  results  which 
could,  not  have  been  intended,  for  under  it 
not  only  magistrates,  but  solicitors,  could  be 
removed  only  by  impeachment,  legislative  ad- 
dress, or  on  conviction  of  embezzlement,  and 
even  sheriffs  and  coroners  would  fftll  under 
the  rule  except  for  the  single  offense  of  al- 
lowing a  prisoner  to  be  taken  by  a  mob  and 
injured  through  the  negligence,  permission, 
or  connivance  of  the  officer.  Search  for  the 
line  of  distinction  which  the  framers  of  the 
Ck)nstitutions  of  1868  and  1885  intended  to 
draw  in  the  light  of  the  history  of  the  sub- 
ject in  this  state  and  of  judicial  authority 
in  this  country  leads  to  this  conclusion: 
Every  executive  and  judicial  officer  whose 
authority  ajid  jurisdiction  extends  over  the 
entire  state,  in  whose  official  conduct  the 
entire  state  is  concerned,  and  whose  office 
was  created  by  the  Ck>nstitution,  or  created 
by  statute  and  filled  by  election  by  the 
people  at  larger  is  removable  by  impeach- 
ment or  by  the  Governor  on  the  address  of 
the  General  Assembly  or  by  conviction  of 
embezzlement  or  of  appropriation  of  trust 
funds  and  in  these  modes  only.  AH  other 
officers  are  subject  to  removal  under  the 
provisions  of  the  statute  law  of  the  state 
or  under  the  common  law  where  that  is  ap- 
plicable. The  Constitution  of  1790  provided 
that  '*the  Governor,  Lieutenant-Governor  and 
all  the  civil  officers  shall  be  liable  to  im- 
peachment Article  5,  i  8.  Under  this  pro- 
vision. It  was  held  in  State  v.  O'Driscoll,  2 
Tread.  Const  713,  Id.,  3  Brev.  526,  decided 
in  1816,  that'  a  clerk  of  the  court  was  sub- 
ject to  impeachment;  the  court  saying  as  to 
the  procedure  by  Impeachment:  "It  is  not 
pretended  that  there  is  any  other  which  is 
authorized  to  disqualify  state  delinquents 
from  holding  offices  of  trust  or  profit 
*  *  ^  All  the  civil  officers  (which  is  the 
phrase  of  the  Constitution)  must  be  under- 
stood to  mean  all  public  officers,  holding 
civil  offices  of  any  grade  of  honor,  trust 
or  profit  under  this  state.  If  the  purpose 
of  the  prosecution  is  to  punish  them  officially, 
or  for  any  misdemeanor  in  office,  or  remove 
them  from  office,  or  disqualify  them  from 
holding  offices  of  honor,  trust  and  profit 
and  not  merely  to  punish  them  as  criminal 
offenders  in  the  ordinary  course  of  justice, 
the  party  must  t)e  proceeded  against  by  im- 
peachment and  in  no  other  mode;  at  all 
events,  he  may  be  so  proceeded  against  al- 
though he  may  be  liable  to  other  mode  of 
prosecution."  To  remedy  the  inconvenience 
ci  the  removal  of  local  officers  by  impeach- 
ment and  to  dissipate  all  doubt  as  to  wheth- 
er they  could  be  removed  otherwise,  in  1828 
the  impeachment  article  of  ^e  Constitution 
of  1790  was-  amended  as  follows:    *'Sec»  4. 


All  dvil  officers,  whose  authority  is  limited 
to  a  single  election  district  single  judicial 
district  or  part  of  either,  shall  be  appointed, 
hold  their  office,  be  removed  from  office,  and 
in  addition  to  liability  to  impeachment  may 
be  punished  for  official  misconduct  In  mch 
manner  as  the  Legislature,  previous  to  their 
appointment  may  provide."  Under  this 
amendment  of  the  Constitution  of  1790,  the 
General  Assembly,  by  the  statute  of  1829, 
provided  for  the  removal  by  the  Governor, 
after  indictment  and  conviction  of  official 
misconduct  of  "any  public  officer  hereafter 
to  be  elected  or  appointed  whose  authority 
is  limited  to  a  single  election  or  judicial  dis- 
trict"   6  St  at  Large,  p.  390. 

W  Although  the  Constitution  of  1790  was 
supplanted  by  that  of  1868,  this  statute  has 
remained  a  part  of  the  law  of  the  state,  and 
with  insignificant  verbal  change,  is  now  em- 
bodied in  section.  888  and  the  first  sentoioe 
of  section  389  of  the  Criminal  Code.  Thus 
we  find  a  legislative  declaration  running 
from  1829  to  a  very  late  day  that  '^officers 
whose  authority  is  limited  to  a  single  elec* 
tion  or  judicial  ^district"  may  be  removed 
without  impeachment  The  validity  of  sec- 
tion 888  and  section  389  of  the  Criminal 
Code  and  of  trials  thereunder  of  a  magis- 
trate and  a  probate  judge  was  recognized  in 
State  T.  Tarrant  24  S.  a  693,  and  State  v. 
Green,  02  S.  a  520,  30  &  IL  683.  Not  only 
so,  but  this  line  of  cleavage  on  the  subject 
of  removal  from  office  between  local  officers 
and  all  officers  having  jurisdiction  ovor  the 
entire  state  has  been  f oUowed  in  many  other 
statutes  enacted  at  various  times  through 
the  course  of  many  years.  Among  these  are 
section  381  of  the  CMminal  Code  for  the  r^ 
moval  of  any  county  officer,  section  883  for 
the  removal  of  clerks  of  court  sheriffii,  and 
magistrates,  section  395  and  section  408  for 
the  r^noval  of  sheriffs,  section  410  tor  the 
removal  of  magistrates,  section  416  for  tlie 
removal  of  constables,  and  section  893  for 
the  removal  of  solicitors.  This  apparent  leg- 
islative construction,  though  not  binding  on 
the  court  is  entitled  to  great  consideration. 
It  was  departed  from,  but  to  a  very  limited 
extent  in  State  ▼.  Ansel,  76  S.  C.  396,  57  S. 
E.  185,  11  Ann.  Cas.  613.  The  statute  pro- 
vided that  the  board  of  directors  of  the  state 
dispensary  should  be  elected  by  the  General 
Assembly,  and  that  the  term  of  office  should 
be  "for  two  years  unless  sooner  removed  by 
the  Governor."  It  was  held  that  the  Gov- 
ernor could  remove  and  that  the  monbers  of 
the  board  were  not  such  officers  as  were  sub- 
ject to  impeachment  under  the  Constitution, 
although  they  had  general  charge  of  the 
state's  entire  Interest  in  the  sale  of  liquor. 
The  important  consideration  was  that  these 
dispensary  directors  held  offices,  not  only 
created  by  the  General  Assembly,  but  filled 
by  the  election  of  the  General  Assembly; 
and  it  was  reasonable  to  hold  that  officers 
so  entirely  the  creatures  of  the  G^ieral  Aa- 
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senxbly  wete  not  of  rach  dignity  as  to  be 
ranked  with  officers  subject  to  Impeachment, 
and  that  they  conld  be  removed  as  the  Gen- 
eral Assembly  should  direct  The  same  rea- 
soning and  rule  would  apply  with  even  great- 
er force  to  offices  created  by  the  General 
Assembly  and  filled  by  appointment  of  the 
Governor  under  legislative  authority. 

But  there  is  no  reason  to  depart  from  the 
rule  recognized  and  followed  in  the  entire 
history  and  scheme  of  legislation  on  the  sub- 
ject to  the  extent  of  holding  that  offices 
created  by  the  General  Assembly  and  filled 
by  election  of  the  people  at  large  do  not  fall 
within  the  class  whose  incumbents  are  re- 
movable by  imi>eachment.  On  the  contrary, 
when  the  people  at  large  have  chosen  by 
election  an  officer  charged  with  duties  affect- 
ing the  interests  of  the  entire  state,  such  an 
ofi^cer  is  responsible  to  all  the  people^  and 
there  are  the  strongest  reasons  why  the  oom- 
misslon  received  from  the  people  should  not 
be  annulled  by  removal,  except  in  the  sol- 
emn method  of  an  impeachment  trial  before 
a  body  r^resentative  of  all  the  people.  It 
would  be  an  unwarranted,  not  to  say  arbi- 
trary, stretch  of  Judicial  authority  to  hold 
that  such  an  officer  is  not  embraced  in  the 
constitutional  description  "all  other  execu- 
tive and  Judicial  officers." 

The  few  precedents  on  the  subject  Indicate 
perplexity  of  the  courts,  but  they  also  in- 
dicate approval  of  the  line  between  impeach- 
able and  nonimpeachable  officers  which  we 
have  stated.  The  Supreme  €k>urt  of  Massa- 
chusetts, construing  a  clause  of  the  Oonsti- 
tution  providing  for  impeachmoit  proceed- 
ings "against  any  officer  or  officers  of  the 
commonwealth,"  held  that  it  was  not  in- 
tended to  apply  to  local  offices  created  ei- 
ther by  the  Oonstitation  or  the  statutes,  but 
to  "^officers  elected  by  the  people  at  large, 
or  provided  for  in  the  Constitution,  for  the 
administration  of  matters  of  general  or  state 
concern."  Oplnloh  of  the  Justices,  167  Mass. 
699,  46  N.  B.  lia  This  case,  it  wlU  be  ob^ 
served,  expressly  lays  down  the  line  of  dis- 
tinction we  have  adopted  as  required  by  our 
legislation  and  decisions.  The  Ck)nstltutLon 
of  Wyoming  provided  for  impeachment  of 
the  "Governor  and  other-  state  and  Judicial 
officers."  In  State  v.  Grant,  14  Wyo.  41,  81 
Pac  795^  82  Pac  2,  1  U  B.  A.  (N.  8.)  688» 
116  Am.  St  Bep.  982,  the  courts  in  holding 
that  the  provision  was  not  applicable  to  the 
office  of  superintendent  of  one  of  the  water 
divisions  of  the  state  did  not  lay  down  any 
line  of  distinction,  but  made  these  general 
observations:  "We  are  strongly  inclined  to 
the  opinion,  without  deciding  the  point,  that 
the  officers  liable  to  impeachment  are  the 
Governor  and  other  state  officers  mentioned 
In  section  11,  art  4,  of  the  Oonstitutlon, 
whldi  does  not  include  the  office  In  question. 
Certainly  and  it  has  generally  been  so  con- 
sidered that  only  the  superior  executive  and 
Judicial  officers  of  a  state  are  subject  to  im- 


peachment and  we  have  found  no  case  where 
an  officer  holding  by  appointment,  or  an  In- 
f^or  officer  of  any  kind,  has  been  held  sub- 
ject to  impeachment"  In  State  v.  Hewitt 
8  S.  I>.  187,  62  N:  W.  875,  16  L.  B.  A.  413, 
44  Am.  St  B^.  788,  the  question  was  wheth- 
er the  trustee  of  a  state  college  was  an  im- 
peachable officer  under  the  Constitution,  pro- 
viding for  impeachment  of  "the  Govomor 
and  all  other  state  and  Judicial  officers  ex- 
cept county  Judges,  Justices  of  the  peace  and 
police  magistrates."  The  court  in  deciding 
that  he  was  not  said:  "We  are  of  the  opin- 
ion that  the  term  'state  officers,'  as  used  in 
said  section,  Includes  only  such  general  of- 
ficers as  immediately  belong  to  one  of  the 
three  constituent  branches  of  the  state  gov- 
erment  •  •  •  The  Ck>nstitutl<ms  of  many 
of  the  states  contain  the  same  language  as 
our  own,  defining  what  officers  are  subject 
to  impeachment,  but  so  fftr  as  we  have  ob- 
served, such  language  has  not  been  taken  to 
include  officers  who  hold  by  appointment  eX* 
ther  by  the  Governor  or  some  supervising 
board,  authorized  to  make  such  selection  and 
appointment  »  «  «  Similar  conditlona 
exist  in  other  states,  demonstrating  the  fact 
that  trustees  or  superintending  officers  of 
state  institutions,  receiving  their  office  not 
directly  from  the  people,  but  by  appointment 
from  some  other  officers  or  boards  for  8trt>- 
ordinate  administrative  purposes,  are  not 
understood  to  be  included  in  the  term  'state 
officers,'  as  used  in  the  constitutional  article 
on  impeachment."  The  question  was  discuss- 
ed in  State  v.  Smith,  6  Wash.  496^  33  Pac. 
974,  and  State  v.  Burke,  8  Wash.  412,36  Pac. 
281,  but  the  line  of  distinction  was  not  defi- 
nitely drawn.  We  conclude  that  magistrates 
are  not  such  Judicial  officers  as  are  remov- 
able under  the  impeachment  article  of  the 
CSonstitution,  but  are  removable  in  such  man- 
ner as  the  General  Assembly  may  provide. 

[7]  We  haye  held  in  State  ex  rel.  Lyon, 
Atty.  Gen.,  v.  Bhame,  75  S.  O.  881,  herewith 
filed,  that  the  Governor  has  no  implied  pow- 
er to  remove  an  officer  holding  under  a  stat- 
ute wliich  creates  the  office  and  fixes  the  ten- 
ure. For  a  still  greater  reason,  such  power 
must  be  denied  when  the  Constitution  cre- 
ates the  office  and  fixes  the  tenure,  and  no 
power  of  removal  is  conferred  either  by  the 
Oonstltution  or  by  statute. 

[8]  But  even  if  it  could  be  assumed  thut  in 
the  absence  of  a  statute  covering  the  sub- 
ject, the  Governor,  as  the  appointing  officer, 
would  have,  under  the  common  law,  the 
power  to  remove  at  will  magistrates  serving 
for  a  full  term,  although  the  term  of  office 
is'  fixed  by  the  Constitution,  still  it  cannot 
be  doubted  that  such  common-law  power  is 
at  an  end  when  the  L^^islatnre^  under  ex- 
press constitutional  authority,  has  provided 
the  condition  on  which  the  Governor  may 
remove  such  officers.  The  (General  Assembly 
has  provided  for  the  removal  by  the  Gov- 
ernor of  all  local  officers,  and  magistrates 
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fall  in  this  class,  for  neglect  of  duty  of  any 
kind,  but  the  power  of  removal  is  expressly 
conditioned  on  indictment  and  conviction. 
Criminal  Code,  §{  388,  389.  The  General  As- 
sembly has  provided  further,  by  section  381, 
for  removal  by  sentence  of  the  court  of  any 
county  officer  convicted  of  incapacity,  mis- 
conduct, or  neglect  of  duty,  and  specifically 
by  section  410  for  the  dismissal  from  office 
of  any  magistrate  who  shall  be  convicted  of 
neglecting  or  refusing  to  pay  over  fines. 
Can  it  be  doubted  that  these  statutes  super- 
jede  any  common-law  power  of  removal  at 
the  will  of  the  executive,  even  if  without 
them  such  power  would  have  existed?  B^r- 
ther,  the  Constitution  itself  negatives  the 
claim  that  the  Governor  has  unlimited  pow- 
er of  removal  of  officers  whose  terms  are 
fixed  by  law.  The  minds  of  the  framers  of 
the  Constitution  adverted  to  the  subject  of 
removal  by  the  Governor,  and  conferred  that 
power  only  as  to  the  officers  of  charitable 
and  penal  institutions.  Article  12,  §  8.  In 
addition  to  this,  both  the  Co9stitution  and 
the  statute  law  of  the  state,  by  necessary 
implication,  have  denied  the  Governor  the 
unconditional  power  of  removal  by  confer- 
ring the  power  of  suspension  and  the  power 
of  removal  of  those  whom  he  has  appointed 
to  fill  vacancies.  Section  22  of  article  4 
confers  on  the  Governor  the  power  to  sus- 
pend an  officer  having  the  custody  of  pub- 
lic funds  when  it  appears  to  the  Governor 
that  such  officer  is  probably  guilty  of  em- 
bezzlement and  a  true  bill  has  been  found, 
but  in  such  case  the  suspension  is  at  an  end 
if  the  officer  is  acquitted,  and  removal  fol- 
lows the  suspension  only  in  the  event  of 
trial  and  conviction.  This  clearly  shows 
that  even  for  the  highest  official  crime  the 
Governor  has  only  the  power  of  suspension, 
and  certainly  implies  that  he  shall  not  have 
the  power  of  removal  at  will.  Kerr,  having 
been  appointed  by  the  Governor  and  confirm- 
ed by  the  Senate,  was  not  filling  a  vacancy 
by  appointment  of  the  Governor,  but  was 
serving  a  full  term.  Section  625  of  Civil 
Code  authorizes  the  Governor  to  remove  for 
cause  an  officer  appointed  by  him  to  fill  a 
vacancy,  and  thus  negatives  the  intention  to 
confer  on  the  Governor  the  power  to  remove 
an  officer  holding  for  a  full  term.  But,  aside 
from  all  othet  consideratiouj^,  section  982  of 
Civil  Code  is  conclusive  against  the  power 
of  the  Governor  to  remove  a  magistrate  serv- 
ing a  full  term,  at  his  discretion,  without 
the  approval  of  the  Senate.  That  section 
provides:  "Such  magistrates  may  be  sus- 
pended by  the  Governor  for  incapacity,  mis- 
conduct or  neglect  of  duty;  and  the  Gov- 
ernor shall  report  any  suspension,  with  the 
cause  thereof,  to  the  Senate  at  its  next  ses- 
sion, for  its  approval  or  disapprovaL"  The 
difference  between  suspension  and  removal 
is  evident  to  all  men.  One  is  the  mere  tem- 
porary withdrawal  of  the  power  to  exercise 
the  duties  of  an  office,  the  other  is  a  com- 
plete and  final  deprivation  of  official  tenure. 


29  Cyc.  1405;  Sumpter  v..  State,  81  Ark.  ei, 
98  S.  W.  719;  Poe  v.  State,  72  Tex.  625,  10 
S.  W.  737;  Gregory  v.  Mayor,  113  N.  Y. 
416,  21  N.  E.  119,  3  L^  R.  A.  854;  Maben  t. 
Rosser,  24  Okl.  588,  103  Pac.  674.  The  Gen- 
eral Assembly,  in  conferring  on  the  Gov- 
ernor the  power  to  suspend,  denied  him  the 
power  to  remove  magistrates,  except  as  such 
power  was  conferred  conditionally  by  other 
statutes  to  which  we  have  referred. 

Consideration  of  the  Constitution  and  the 
statute  law  of  the  state  forces  the  court  to 
these  conclusions:  First  The  Governor  has 
no  power  to  remove  magistrates  serving  for 
a  full  term,  except  after  trial  and  convic- 
tion as  provided  by  the  Constitution  and  the 
statutes  referred  to.  Second.  The  Governor 
has  power  to  suspend  such  magistrates,  when 
a  showing  has  been  made  to  him  by  affida- 
vit that  the  magistrate  ia  probably  guilty  of 
embezzlement  and  a  true  bill  has  been  found. 
Third.  The  Governor  has  the  power  of  sus« 
pension  also  for  incapacity,  misconduct,  or 
neglect  of  duty,  subject  to  the  requirement 
that  he  should  submit  the  suspension  to  the 
Senate  at  its  next  session  for  its  approval  or 
disapproval.  Fourth.  The  attempt  of  the 
Governor  to  remove  Kerr  without  indict- 
ment and  conviction,  as  provided  by  law, 
was  without  effect  as  a  removal. 

[9,10]  But  the  question  remains.  Can  any 
effect  be  given  to  the  Governor's  order,  de- 
signed as  a  removal,  by  giving  to  it  the 
lesser  effect  of  a  suspension  for  the  mis- 
conduct, imputed  by  the  Governor,  of  failing 
to  make  monthly  statements  to  the  auditor 
and  treasurer  of  the  county?  The  presump- 
tion is  that  the  chief  executive,  in  the  exer- 
cise of  the  powers  of  his  great  office,  acts 
with  a  view  to  the  public  interest,  and  there- 
fore the  courts  should  give  effect  to  his 
acts  to  the  utmost  extent  that  they  are  au- 
thorized by  law.  The  attempt  to  remove 
under  this  principle  might  be  given  effect  as 
a  suspension  of  Kerr  from  office  from  March 
21,  1911,  when  the  Governor  undertook  to 
remove  for  cause,  until  the  adjournment  of 
the  Senate  at  its  next  session  in  1912;  but 
section  982  of  Civil  Code  expressly  provides 
that  the  Governor  shall  report  the  suspoi- 
slon  of  an  officer  to  the  Senate  at  its  next 
session  for  Its  approval  or  disapproval,  and 
the  suspension  of  Kerr  was  not  so  reported 
to  the  Senate.  In  addition  to  this,  the  Sen- 
ate expressed  its  refusal  to  approve  Kerr's 
suspension  by  passing  a  joint  resolution  that 
Kerr  was  entitled  to  the  salary  of  the  office 
after  the  attempted  removal.  Aside  from 
all  this,  however,  we  have  reached  the  con- 
clusion, after  much  consideration,  that  the 
attempted  removal  cannot  be  given  the  effect 
of  a  suspension  because  Kerr  was  not  first 
notified  and  given  an  opportunity  to  be 
heard  on  the  charge  of  misconduct  The 
power  of  suspension  is  conferred  in  this 
clause  of  section  982:  "Such  magistrates 
may  be  suspended  by  the  Governor  for  in- 
capacity, misconduct,   or  neglect  of   duty; 


8.a> 


MoDOWELIi  ▼.  BURNETT 


879 


and  the  Goyemor  shall  report  any  suspen- 
sion, with  the  cause  thereof,  to  the  Senate 
at  its  next  session,  for  Its  approval  or  dis- 
approval." The  power  is  not  intended  for 
arbitrary  exercise,  but  is  conditioned  on  a 
finding  by  the  Governor  of  Incapacity,  mis- 
conduct, or  neglect  of  duty.  It  is  true  that 
a  public  office  is  not  property,  and  an  In- 
cumbent has  no  legal  cause  of  complaint 
when  suspended  or  removed,  even  without 
reason,  under  a  power  to  suspend  or  remove 
at  will  conferred  by  law.  Such  a  suspen- 
sion or  removal  implies  no  condemnation; 
for,  under  such  provisions  of  law,  changes 
in  public  office  are  common  for  reasons 
which  in  no  wise  reflect  on  the  person  sus- 
pended or  removed.  But,  under  a  statute 
like  this,  conferring  on  the  Governor  the 
power  to  sbspend  a  magistrate  for  incapac- 
ity, misconduct,  or  neglect  of  duty,  suspen- 
sion implies  that  the  Governor  has  by  care- 
ful investigation  ascertained  the  fact  that 
the  officer  is  Incapable,  or  has  been  guilty  of 
misconduct  or  neglect  of  duty.  When  it  Is 
remembered  that  the  Governor,  to  whom  the 
law  has  intrusted  the  power  to  suspend  an 
officer,  is  presumed  to  act  with  fairness  and 
sedate  Judgmei^t,  it  becomes  evident  that 
the  suspension  by  him  for  misconduct  is  a 
most  serious  condemnation.  The  court  can- 
not impute  to  the  General  Assembly  the  in- 
tention to  subject  an  officer  to  such  a  con- 
demnation without  notice  and  an  opportunity 
to  be  heard,  for  the  Intention  to  preserve 
the  right  to  be  heard  before  condemnation 
is  implied  in  all  legislation  unless  it  is  ex- 
pressly denied.  Under  statutes  like  this 
conferring  the  power  of  removal,  the  right 
to  be  heard  under  the  principle  we  have 
stated  has  been  upheld  by  the  courts  with 
litUe  dissent  The  authorities  on  the  sub- 
ject, both  English  and  American,  are  too 
numerous  for  citation.  Elaboration  of  the 
principle  referred  to  and  the  authorities  will 
te  found  in  Trainer  v.  Wayne  County  Audi- 
tors, 89  Mich.  162,  60  N.  W.  809,  15  L.  R.  A. 
95,  and  note;  State  v.  Hewitt,  3  S.  D.  187, 
52  N.  W.  875,  16  L.  R.  A.  413,  44  Am.  St 
Rep.  788;  23  Am.  &  Eng.  Enc.  436;  29  Cyc. 
1409.  It  is  true,  as  we  have  already  pointed 
out,  that  removal  is  a  permanent  depriva- 
tion of  office,  while  suspension  is  only  a 
temporary  deprivation;  but  on  the  other 
hand,  suspension  is  in  some  respects  more 
serious  than  removal  since  the  officer  sus- 
pended must  remain  in  uncertainty  as  to  his 
future.  It  is  also  true  that  the  public  inter- 
ests sometimes  require  that  an  officer  should 
be  quickly  suspended,  but  even  in  such  emer- 
gencies the  present  facilities  of  communica- 
tion make  possible  notice  and  hearing  before 
suspension,  without  detriment  to  the  public. 
Stronger  than  all  other  considerations,  how- 
ever, is  the  fact  that  the  General  Assembly 
might  have  conferred  on  the  Governor  the 
power  to  suspend  at  will  for  any  cause  he 
thought  sufficient  and  that  power  could  have 
been  exercised  without  notice  and  hearing, 


but  it  chose  to  withhold  that  power,  and 
the  limitation  Imposed  on  the  power  of  sus- 
pension connotes  the  condition  that  it  shall 
be  exercised  only  after  notice  and  hearing. 
There  is  little  authority  on  the  right  to  no- 
tice and  hearing  before  suspension  from  of- 
fice, but  in  State  v.  Johnson,  30  Fla.  433, 
11  South.  845,  18  L.  R.  A.  410,  the  court 
seems  to  regard  suspension  in  this  respect 
as  standing  on  the  same  footing  as  removal. 

Our  conclusion  is  that  the  attempted  re- 
moval of  Kerr  from  the  office  of  magistrate 
was  without  effect  and  that  he  is  now,  and 
has  been  since  his  confirmation  by  the  Sen- 
ate, a  lawful  magistrate  of  Greenwood  coun- 
ty, and  that  he,  and  not  McDowell,  is  en- 
titled to  the  salary. 

The  Judgment  of  the  court  is  that  the 
petition  be  dismissed. 

HYDRIGK  and  FRASER,  JJ.,  and 
PRINCE,  GAGE,  WILSON,  DB  VORE, 
RICE,  and  SPAIN,  Olrcult  Judges,  concur. 

WATTS,  J.  (dissenting).  The  pleadings 
and  facts  are  fully  set  out  in  the  opinions 
filed  in  the  case  heretofore  on  February  26, 
1912.  Mr.  Kerr  made  answer  as  required  by 
the  court,  and  denies  the  right  of  the  Gov- 
ernor to  remove  him,  and  claims  that  he  was 
duly  appointed  and  commissioned  on  Jan- 
uary 27,  1910,  by  the  Governor  of  this  state 
magistrate  at  Greenwood  for  the  unexpired 
term  of  W.  G.  Austin,  deceased,  and  until 
his  successor  was  appointed  and  qualified, 
and  denies  that  any  one  has  been  legally 
appointed  as  his  successor.  I  adhere  to  the 
views  expressed  in  my  dissenting  opinion 
herein,  and  am  of  the  opinion  that  Kerr's 
term  of  office  expired  when  the  General  As- 
sembly adjourned  in  1911,  and  there  was  a 
vacancy  in  the  office  then,  and  the  Governor 
had  the  right  to  and  did  fiU  it  and  that  the 
petitioner  was  both  de  Jure  and  de  facto 
magistrate  from  the  date  he  was  commission- 
ed until  the  Senate  faUed  to  confirm  him 
in  1912,  and  entitled  to  pay  for  his  services, 
and  even  if  he  was  not  de  Jure  the  magis- 
trate, but  only  de  facto  being  commissioned 
and  rendering  services  as  such  he  would  be 
entitied  to  be  paid  for  his  services,  under  El- 
ledge  V.  Wharton,  89  S.  O.  113,  71  S.  B.  657. 
I  think  the  petition  should  be  granted  and 
mandamus  issued  in  accordance  with  views 
indicated. 

GART,  OL  J.  I  dissent  on  the  following 
grounds:  First,  for  the  r^sons  stated  In 
the  opinion  herein  of  Mr.  Justice  Watts,  re- 
ported in  90  S.  G.  400,  73  S.  B.  782;  and, 
second,  because  the  petitioner  is  entitled  to 
his  salary  from  the  date  of  his  appointment 
until  the  adjournment  of  the  Senate  in  1912, 
for  the  reasons  stated  in  the  case  of  Elledge 
V.  Wharton,  89  S.  0.  119,  71  S.  B.  657,  es- 
pecially as  a  Joint  resolution  was  adopted  by 
the  General  Assembly   at  its  session   com* 
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mendng  tlie  9th  of  January.  1^12,  requiring 
the  county  supervisor  of  Greenwood  county 
to  draw  his  warrant  for  each  month  from 
January  1,  1911,  for  $20.16%  monthly  salary 
in  ftiTor  of  W.  H.  Kerr,  till  the  expiration 
of  his  term  of  office  as  magistrate,  and  di- 
recting the  treasurer  of  said  coun^  to  pay 
said  warrants.  There  is  no  difference  in 
principle  between  that  case  and  the  one  un- 
der consideration. 

GARY,  Circuit  Judge.  In  the  case  of  Mc- 
Dowell T.  Burnett  I  cannot  concur  in  the 
opinion  of  the  majority  of  the  court  en  banc. 
The  question  that  the  court  is  called  upon 
to  decide  is  whether  or  not  Mr.  McDowell  is 
entitled  to  demand  payment  of  his  salary  as 
magistrate. 

I  am  of  the  opinion  that  Mr.  Kerr  is  a 
suspended  officer.  Whether  he  was  Justly  or 
unjustly  suspended  is  beside  the  question. 
Mr.  McDowell  haying  discharged  the  duties 
of  the  office  by  commission  from  the  €k>T- 
emor  pending  the  suspension  of  Mr.  Kerr, 
he  is  at  least  a  de  facto  officer,  aujl  I  think 
he  should  be  paid  the  salary  for  his  services 
while  so  acting.  The  fact  that  the  General 
Assembly  made  provision  for  passing  a  sal- 
ary to  Mr.  Kerr  also  pending  his  suspension 
does  not  change  the  status  of  the  parties. 

I  therefore  dissent 

SEASB,  Circuit  Judge.  In  the  case  of  Mc^ 
Dowell  V.  Burnett  I  concur  \a  the  opinion 
of  Associate  Justice  WATTS,  and  direct  that 
this  concurrence  be  attached  to  the  original 
opinion,  and  be  filed  therewith. 


(92  S.  C.  409) 

STATE  es  rel.  LYON,  Atty.  Gen.,  v.  WHTT- 

TBN. 

(Supreme  Court  of  South  Carolina.    Sept  21, 

1M2.) 

1.  Jusnoss  or  ths  Peace  (|  8*)— Afpohtt- 

laCNT— POWEB  OF   GOVERNOB. 

Under  Civ.  Code  1902,  {  254,  authorizing 
the  Governor  to  fill  vacancies  in  county  offices, 
and  section  624,  authorizing  the  Governor  to 
appoint,  by  and  with  tiie  adidce  and  consent  of 
the  Senate,  magistrates,  and  that  any  vacancy 
which  may  happen  during  the  recess  of  the 
Senate  may  be  filled  by  the  Governor,  who  shall 
report  the  appointment  to  the  Senate  at  its 
next  session,  and,  if  the  Senate  do  not  confirm 
the  appointment,  the  ofiice  shall  be  vacant,  a 
recess  appointment  of  the  Governor  to  the  of- 
fice of  magistrate  made  to  fill  a  vacancy  termi- 
nates on  the  adjournment  of  the  next  session 
of  the  Senate  without  confirmation. 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  tt  11-14;  Dec  Dig.  {  8.*] 

2.  Quo  Wabbanto  (f  57*)— Issues. 

The  court  in  quo  warranto  to  oust  defend- 
ants from  the  omoe  of  magistrates  notwith- 
standing their  appointment  by  the  Governor 
^dll  not  consider  whether  the  persons  who 
were  exercising  the  duties  of  the  offices  before 
the  appointments  have  since  made  the  offices 
vacant  by  abandonment  or  otherwise,  since  the 
questions  are  outside  of  the  scope  of  the  ac- 
&on,  and  since  the  persons  holding  the  offices 


at  the  time  of  the  appointments  are  not  before 
the  court. 

[Ed.  Note—For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  |  6S;    Dec  Dig.  f  07.*] 

''To  be  officially  reported." 

Quo  warranto  by  the  State,  <m  the  relation 
of  J.  Eraser  Lyon,  Attorney  General,  against 
S.  B.  Whltten,  and  against  W.  E.  Green,  and 
against  W.  T.  Chamblee,  and  against  J.  A. 
Young.  Judgment  excluding  defendants  from 
the  office  of  magistrate. 

Attorney  General  Lyon,  for  plaintiff.  K. 
P.  Smith  and  J.  B.  Breazeale,  both  of  Ander- 
son, for  defendants. 

WOODS,  J.  The  complaints  in  these  ac- 
tions brought  by  the  Attorney  General  in 
April,  1012,  under  chapter  2,  tit  13,  of  the 
Code  of  Procedure,  allege  that  the  defend- 
ants have  unlawfully  obtruded  themselves  into 
the  office  of  magistrate,  and  ask  as  relief  that 
the  court  will  so  find  and  adjudge  that  the 
defendants  be  excluded  from  office. 

The  material  allegation  in  all  the  com- 
plaints is  that  each  of  the  defendants  is  un- 
dertaking to  perform  the  duties  of  magistrate 
under  an  appointment  made  by  the  Governor 
in  the  year  1011  after  the  adjournment  of  the 
Senate,  and  not  confirmed  by  the  Senate  at 
its  session  of  1012.  The  complaints  do  not  al- 
lege that  there  are  any  lawful  incumbents  of 
the  offices  whose  terms  have  not  expired,  nor 
are  any  persons  who  may  have  held  the  of- 
fice at  the  time  the  defendants  were  appointed 
before  the  court  The  answer  of  the  defend- 
ant, S.  BL  Whltten,  is  as  follows:  "(1)  That 
he  denies  each  and  every  allegation  of  the 
complaint  not  herein  admitted.  (2)  That  he 
was  on  February  23, 1011,  by  the  Governor  of 
the  state  of  South  Carolina  duly  appointed  to 
the  office  of  magistrate  for  Anderson  county 
at  Pendleton  in  said  state  and  connty,  and 
that  his  conunission  as  magistrate  was  issu- 
ed to  him  by  the  Governor  and  attested  by 
B.  M.  McCown  as  Secretary  of  States  and, 
upon  being  so  appointed  and  commissioned, 
his  predecessor  in  office  voluntarily  surren- 
d^ed  to  defendant  the  office  of  magistrate 
at  Pendleton,  together  with  the  books  and 
records  of  said  office^  (3)  That  his  appoint- 
ment, as  aforesaid,  was  made  during  a  recess 
of  the  Senate,  that  body  having  adjourned 
sine  die  on  February  18,  1911.  (4)  That  un- 
til this  action  was  begun  defendant  did  not 
know  whether  or  not  his  appointment  as  mag- 
istrate had  been  confirmed  by  the  Senate,  and 
did  not  know  whether  or  not  his  appointment 
as  magistrate  was  made  without  the  reoomr 
mendation  of  the  s^ator  or  members  of  the 
House  of  Representativea  from  Anderson 
county.  <5)  That  since  his  appointment,  as 
aforesaid,  he  has  been  performing  the  duties 
of  said  office  without  adverse  claim  of  any 
one,  or  in  opposition  to  any  claimant  to  said 
office,  and  until  this  action  was  commenced 
no  one  had  ever  questioned  his  right  to  hold 
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and  enjoy  said  office,  and  that  be  has  been 
and  Is  performing  tbe  duties  of  said  office  in 
good  faith,  believing  himself  to  be  a  legally 
appointed  magistrate.  Wherefore  defendant 
prays  (1)  that  the  rule  to  show  cause  and  the 
complaint  herein  be  dismissed  without  cost 
to  the  defendant;  (2)  that  his  holding  said 
office  be  declared  legal."  On  the  answer  is 
Indorsed  an  adimisslon  that  the  defendant's 
appointment  has  not  been  confirmed  by  the 
Senate. 

The  answer  and  admission  of  the  defendant 
W.  E,  Green  is  the  same,  except  that  it  con- 
tains the  allegation  that  his  predecessor,  S. 
M.  Johnson,  was  appointed  during  a  recess 
of  the  Senate,  and  that  his  appointment  has 
never  been  confirmed.  The  answer  of  the  de- 
fendant J.  A  Young  does  not  deny  any  qf  the 
all^ations  of  the  complaint,'  but  admits  that 
he  has  been  acting  as  magistrate  since  the 
27th  day  of  February,  1911,  under  a  recess 
appointment  made  by  the  Governor.  It  does 
not  deny  that  the  appointment  has  never  been 
confirmed  by  the  Senate,  but  alleges  that 
such  lack  of  confirmation,  was  not  known  to 
the  defendant  until  the  complaint  herein  was 
served  upon  him.  It  alleges  that  he  has  per- 
formed tjie  duties  of  the  office,  believing  him- 
self to  be  the  lawful  magistrate.  The  answer 
of  W.  T.  Chamblee  is  to  the  same  elfect,  but 
It  further  alleges  that,  when  the  defendant 
received  his  commission,  his  predecessor  In 
office  turned  over  to  him  the  books  and  pa- 
pers belonging  to  the  office,  and  soon  there- 
after removed  from  Anderson  county,  and  has 
not  made  his  home  in  the  county  slnce^  and 
that,  if  he  had  not  accepted  the  office,  his 
community  would  have  been  deprived  of  the 
services  of  a  magistrate  for  several  months. 
The  Attorney  General  demurred  to  all  the 
answers  on  the  ground  that  they  admitted 
the  material  aUegatlon9  of  the  complaints, 
and  failed  to  set  up  any  affirmative  defense. 

[1]  The  question  thus  presented  by  the 
pleadings  is  whether  these  appointments  to 
the  office  of  magistrate  made  by  the  Govern- 
or after  the  adjournment  of  the  Senate  In 
1011,  and  not  confirmed  by  the  Senate  at  Its 
next  session  In  1912,  entitle  the  appointees  to 
hold  tbe  office  after  the  adjournment  of  the 
Senate  in  1912.  After  full  discussion  of  the 
question,  it  was  decided  in  State  ex  reL 
Lyon,  Attorney  Gteneral,  v.  Bowden  and  Oth- 
ers (75  S.  B.  866),  that,  under  sections  254 
and  624  of  the  Civil  Code,  a  recess  appoint- 
ment of  the  Governor  to  the  office  of  magis- 
trate, even  if  made  to  fill  a  vacancy,  was  at 
an  end  upon  the  adjournment  of  the  next 
session  of  the  Senate  without  confirmation. 
It  follows  that  all  the  defendants  must  be  ex- 
cluded from  the  office  of  magistrate. 

[2]  There  are  two  reasons  why  the  court 
cannot  legally  decide  nor  with  propriety  ex^ 
press  an  opinion  as  to  whether  there  were 
any  vacancies  in  the  offices  when  the  defend- 
ants were  appointed,  or  whether  the  persons 


who  were  exercising  tbe  duttes  of  the  office 
before  the  appointment  of  the  defendants 
have  since  made  the  offices  vacant  by  aban- 
donment or  otherwise.  The  first  reason  is 
that  those  questions  are  entirely  outside  the 
scope  of  the  actions;  the  other  Is  that  the 
persons  holding  the  office  or  exercising  its 
duties  at  the  time  the  defendants  were  ap- 
pointed are  not  before  the  court 

The  Judgment  of  the  court  is  that  the  de- 
fendants be  excluded  from  the  office  of  mag- 
istrate^ and  they  pay  the  costs  of  these  ac- 
tions. 

GABY,  0.  J.    I  concur  In  the  result 

HYDRICK  and  FKAZER,  JJ.«  and 
PRINCE,  GAGE,  WILSON,  DB  VORB, 
RICE,  SPAIN,  and  FEUNK  B.  GARY,  Cir- 
cuit Judges,  concur. 

WATTS,  J.  I  concur  in  the  result  of  the 
opinion  of  WOODS,  J. 

SBASB,  Circuit  Judge,  concurs. 


(92  8.  G.  466) 

STATD  ex  reL  LYON,  Atty.  Gen.,  t.  RHAMB 

et  at 

(Supreme  Court  of  South  Carolina.     Sept  21, 

1912.) 

1.  Officsrs    (f    7*)— REKOYAI.  — POWKB    OF 
GOVEBNOB. 

The  power  of  removal  from  office  by  the 
Govsemor  is  not  an  incident  to  hi&  office,  but 
exists  only  when  conferred  by  the  ConstltQ- 
tion  or  statutes,  or  is  implied  from  the  confer- 
ring of  the  power  of  appointment 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  tt  8,  9;   Dec.  Dig.  t  7.*] 

2.  OrraciEBs  (J  7*)— Apkointmbnt— Rbmoval. 

The  power  of  removal  from  office  is  not 
incident  to  the  power  of  appointment,  where 
the  term  of  office  is  fixed  by  statute. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  {§  8,  9;  Dec  Dig.  §  7.*] 

3.  Banks  and  Banking  ({  17*)— Bank  Bx- 

AiaNEB— Removal  teou  Office— Poweb  of 

GoVEBNOB. 

Under  the  common  law  and  under  Const 
art  12,  {  8,  authorizing  the  removal  by  the 
Governor  of  officers  of  charitable  and  penal  in- 
stitutions, and  article  4.  |  22,  empowering  the 
Governor  to  suspend  officers  when  indicted  for 
embezzlement,  and  to  remove  them  after  a  con- 
viction, and  under  Civ.  Code  1902,  §§  340,  393, 
authorizing  removal  of  officers  by  the  Governor 
with  the  consent  of  the  Senate,  the  Governor 
has  no  authority  to  remove  from  office  the 
State  Bank  Examiner,  whose  term  of  office  is 
fixed  at  four  years  by  Act  Feb.  23,  1906  (25 
St.  at  Large,  p.  103),  as  amended  by  Act  Feb. 
20,  1911  (27  St  at  Liarge,  p.  4),  without  confer- 
ring on  the  Governor  the  power  of  removal  or 
referring  to  the  subject  of  removaL 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  21,  22;  Dec;  Dig.  f 
17.*] 

4.  Constitutional  Law  (§  102*)— Public  Of- 

FICEBS— TeBM  of  OfFIOB. 

Public  officers  have  no  contract  or  proper- 
ty rights  in  their  offices,  and,  except  as  provid- 
ed b^  the  Constitution,  they  are  subject  to  leg- 
islative control,  and  the  Legislature  may,  sub- 
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ject  to  the  Constitution,  fix  the  term  of  office, 
provide  for  removal,  abolish  the  office,  or  re- 
duce the  term. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  i  225;  Dec.  Dig.  § 
102.*] 

5.  CoNSTiTUTioNAi,  Law  (§  70*)-— Statxjtbs— 
Judicial  Power. 

The  court  in  construing  a  statute  will  not 
consider  the  wisdom  of  the  Legislature  in  en- 
acting the  statute. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §{  129-132,  137;  Dec. 
Dig.  t  70.*] 

Watts,  J.,  and  Gage,  Circuit  Judge,  dissent- 
ing. 

Original  action  by  the  State,  on  the  rela- 
tion of  J.  Fraser  Lyon,  Attorney  General, 
against  B.  J.  Rhame  and  another,  to  adjudge 
B.  J.  Rhame  an  intruder  in  the  office  of 
State  Bank  Examiner.    Dismissed. 

Attorney  General  Lyon,  for  petitioner.  W. 
F.  Stevenson,  of  Cheraw,  for  respondenta 

WOODS,  J.  His  excellency,  the  Governor, 
on  April  1,  1912,  Issued  his  proclamation,  re- 
citing acts  and  omissions  which  he  charac- 
terized as  neglect  of  duty  by  B.  J.  Rhame, 
State  Bank  Examiner,  and  declaring  that  he 
did  thereby,  for  the  imputed  neglect  of  duty, 
remove  Rhame  from  his  office.  Thereafter 
the  Governor  appointed  H.  W.  Fraser  State 
Bank  Examiner.  Rhame  having  refused  to 
surrender  the  office,  this  action  was  brought 
by  the  Attorney  General  under  title  13,  c. 
2,  asking  the  court  to  adjudge  Rhame  an 
intruder  in  the  office,  and  that  he  be  exclud- 
ed therefrom.  Fraser  was  made  a  party, 
and  by  answer  has  alleged  that  he  Is  the 
lawful  State  Bank  Examiner  under  the  ap- 
pointment of  the  Governor.  Rhame  by  his 
answer  alleges,  first,  that  the  term  of  office 
of  the  State  Bank  Eisaminer  is  fixed  by  stat- 
ute, and  that  the  Governor  has  no  power  to 
remove  him;  second,  that,  if  such  power  ex- 
ists, it  can  be  exercised  only  for  cause  and 
after  a  hearing  on  the  charge  made,  and 
that  no  hearing  was  given  him  on  the  charge 
set  out  in  the  proclamation  as  the  cause  of 
removal;  and,  third,  that  the  charge  of  mis- 
conduct was  without  foundation.  The  de- 
fendant Fraser  replied  to  the  answer  of 
Rhame,  alleging  that  the  Governor  had  full 
power  to  remove  Rhame,  that  Rhame  had 
been  heard  on  the  charges  preferred  against 
him,  that  his  defense  was  insufficient,  and 
that  the  Governor  had  found  him  guilty  of 
neglect  of  duty  and  misconduct,  and  for  that 
reason  had  removed  him.  The  Attorney 
General  demurred  to  Rhame's  return. 

The  first  and  main  question  thus  raised  is 
whether  the  Governor  has  power  to  remove 
from  office  the  State  Bank  Examiner.  The 
office  of  State  Bank  Examiner  was  first  cre- 
ated by  the  Act  of  1896.  Civil  Code  1902,  §§ 
1768,  1769.  That  statute  provided  that  he 
should  be  appointed  by  an  advisory  board 
consisting  of  the  Governor,  Comptroller  Gen- 


eral, Secretary  of  State,  Treasurer,  and  At- 
torney General,  "and  hold  the  said  office  for 
two  years  unless  sooner  removed  by  the  ad- 
visory board. which  board  shall  fill  any  va- 
cancy by  an  appointment  for  the  unexpired 
teruL"  In  1906  the  act  of  1896  was  repeal- 
ed, and  a  new  statute  enacted  providing  that 
the  Governor  should  appoint  a  competent  per- 
son as  Bank  Examiner,  and  that  in  the  se- 
lection the  Governor  *'may  advise  with  the 
executive  committee  of  the  South  Carolina 
Bankers'  Association."  25  Stat  103.  This 
act  was  amended  in  1911  (27  Stat  4),  bat 
the  amendment  does  not  bear  on  the  tenure 
of  office.  The  statute  of  1906,  as  amended 
in  1911,  provides:  "The  term  of  the  office 
of  said  Bank  Examiner  shall  be  four  years 
and  he  shall  receive  as  compensation  there- 
for three  thousand  dollars  per  annum,**  etc 
But  no  power  of  removal  is  conferred  on 
the  Governor,  nor  is  any  reference  made  to 
the  subject  of  removal. 

The  question  then  comes  to  this:  When  a 
statute  creates  an  office  to  be  filled  by  ap- 
pointment of  the  Governor  and  fixes  the 
term  for  which  the  appointee  shall  hold, 
but  confers  on  the  Governor  no  power  of  re- 
moval, does  the  Governor,  nevertheless,  have 
the  power  of  removal  under  the  Coastltutfon 
or  the  statute  law  of  the  state  or  under 
the  common  law?  Laying  aside  for  the  mo- 
ment the  Constitution  and  the  statute  law 
of  the  state,  we  consider  the  common-law 
rule  as  established  by  Judicial  expression. 
Surely,  men  of  common  sense,  learned  and 
unlearned,  would  be  surprised  to  find  the 
law  to  be  that  when  the  leg^islative  depart- 
ment has  created  an  office  to  be  filled  by 
appointment  of  the  Governor  and  extended 
and  limited  its  term  to  four  years,  yet  the 
Governor  could  at  will  shorten  the  term  by 
removal,  although  no  power  of  removal  has 
been  conferred.  Such  executive  power  is 
denied  by  both  reason  and  authority. 

[1]  The  Governor,  as  chief  executive,  has 
no  prerogative  control  over  officers  snch  as 
is  held  by  the  king  of  Great  Britain.  The 
power  of  removal  from  office,  therefore,  is 
not  an  incident  of  the  executive  office,  and 
it  exists  only  where  it  is  conferred  by  the 
Constitution  or  by  the  statute  law,  or  is 
implied  from  the  conferring  of  the  power  of 
appointment  In  Sanders  v.  Belue,  78  S.  C. 
177,  58  S.  E.  762,  this  court  held  that  the 
absolute  power  of  removal  at  pleasure  is  in- 
cident to  the  power  of  appointment  unless 
the  law  provides  duration  of  the  official 
term  or  mode  of  removal.  In  Hardy  v. 
Reamer,  84  S.  C.  487,  66  S.  E.  678,  the 
statute  authorized  the  city  council  to  estab- 
lish a  board  of  police  commissioners  and  set 
their  terms  of  office.  After  establishing  the 
board  and  selecting  its  members,  the  dty 
council  untertook  to  abolish  the  board.  In 
an  opinion  delivered  on  the  circuit  and 
adopted  by  this  court  Judge  Emesc  Gary 
thus  clearly  states  the  principle:   "The  pow- 
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er  given  the  mayor  and  aldermen  Is  that  of 
electing  or  appointing  members  of  the  board 
provided  for  by  the  act  In  exercising  this 
power  they  act  as  executives,  as  the  ap- 
pointing to  office  is  an  executive,  and  not  a 
legislative,  function.  Having  exercised  this 
power  by  electing  or  appointing  plaintiffs  to 
the  offices  provided  for  by  the  act  and  be- 
ing neither  authorized  to  remove  such  offi- 
cers or  to  abolish  such  offices,  created  by  a 
superior  sovereignty,  their  power  is  exhaust- 
ed, and  they  cannot  remove  plaintiffs,  either 
directly  or  by  abolishing  their  offices,  so 
long  as  their  terms  are  unexpired." 

[2,  3]  These  cases  laying  down  the  rule  In 
this  state  that  the  power  of  removal  is  not 
incident  to  the  power  of  appointment,  where 
the  extent  of  the  term  of  office  is  fixed  by 
the  statute,  and  not  subject  to  be  shortened, 
are  buttressed  by  unbroken  authority  in 
other  Jurisdictions.  Avery  v.  Tyrlngham,  8 
Mass.  177,  3  Am.  Dec.  105;  People  v.  Robb, 
126  N.  Y.  180,  27  N.  E.  267;  State  ex  rel. 
Reiley  v.  Chatfleld,  71  Conn.  112,  40  Atl. 
922;  State  v.  Dahl,  140  Wis.  301,  122  N.  W. 
748;  Bruce  v.  Matlock,  86  Ark.  665,  111  S. 
W.  990.  In  People  v.  Robb,  supra,  tiie  New 
York  Court  of  Appeals  says  that  the  follow- 
ing provision  of  the  Constitution  of  New 
York  was  an  embodiment  of  the  generally 
recognized  rule:  '*When  the  duration  of 
any  office  is  not  provided  by  the  Constitution, 
It  may  be  declared  by  law,  and,*  if  not  so 
declared,  such  office  shall  be  held  during 
the  pleasure  of  the  authority  making  the 
appointment*'  Const  art  10,  i  3.  In  Mar- 
bury  V.  Madison,  1  Cranch,  138,  2  L.  Ed. 
60,  Chief  Justice  Marshall  thus  stated  the 
general  rule:  "Mr.  Marbury,  then,  since  his 
commission  was  signed  by  the  President, 
and  sealed  by  the  Secretary  of  State,  was 
appointed;  and  as  the  law  creating  his  office 
gave  the  officer  a  right  to  hold  for  five  years, 
independent  of  the  executive,  the  appoint^ 
m^it  was  not  revocable,  but  vested  in  the 
officer  legal  rights,  which  are  protected  by 
the  laws  of  his  country.  *  *  *  It  has 
been  created  by  special  act  of  Congress,  and 
has  been  secured,  to  the  person  appointed  to 
fill  it,  for  five  years."  This  rule  was  restated 
and  recognized  in  McAllister  v.  U.  S.,  141 
U.  S.  174,  11  Sup.  Ot  949,  35  L.  Ed.  693; 
Ex  parte  H^nen,  13  Pet  230,  10  L.  Ed.  138; 
Reagan  v.  U.  S.,  182  U.  S.  419,  21  Sup.  Ct 
842,  46  L.  Ed.  1162.  At  the  argument  the 
case  of  Parsons  v.  U.  S.,  167  U.  S.  324,  17 
Sup.  Ct  880,  42  I#.  Ed.  185,  was  mainly  relied 
on  as  completely  overturning  the  rule  stated, 
and  laying  down  the  rule -that  the  power  of 
appointment  implies  the  power  of  removal, 
even  where  the  term  of  office  is  fixed  by  the 
statute  which  confers  the  power  of  appoint- 
ment and  no  power  of  removal  is  expressed. 
The  case  does  not  bear  that  construction. 
On  the  contrary,  the  entire  opinion  of  Jus- 
tice Peckham  rests  on  the  argument  that, 
under  the  Constitution  and  statutes  of  the 


United  States,  the  office  of  district  attorney 
and  like  federal  offices  fall  without  the  gen- 
eral rule,  and  are  not  controlled  by  it  The 
federal  statute  provided :  '^District  attorneys 
shall  be  appointed  for  four  years  and  their 
commissions  shall  cease  and  expire  at  the 
expiration  of  four  years  from  their  respective 
dates."  After  consideration  of  the  powers 
bestowed  by  the  Constitution  on  the  President 
to  remove  officers,  and  an  elaborate  review 
of  the  acts  of  Congress  on  the  subject,  the 
court  holds  that  the  debates  in  Congress,  the 
history  of  congressional  action  on  the  sub- 
ject, and  the  statutes  themselves  show  that 
four  years  was  fixed  as  a  limitation  on  a 
term  which  was  at  one  time  indefinite,  and 
that  in  so  limiting  the  term  it  was  not  the 
intention  of  the  Congress  to  interfere  with 
the  President's  power  of  removal  which  he 
had  when  the  term  was  indefinite,  and  so 
under  the  Constitution  subject  to  his  power 
of  removal.  It  is  on  this  ground  that  the 
court  distinguishes  the  case,  and  takes  it 
out  of  the  general  rule  laid  down  in  Mar- 
bury  V.  Madison.  Thus  it  appears,  we  think, 
beyond  controversy  that  the  Parsons  Case 
is  in  no  wise  opposed  to  the  rule  that  the 
power  of  removal  is  not  an  incident  of  the 
power  of  appointment  if  the  length  of  the 
term  is  fixed  by  statute,  and  no  authority 
to  remove  is  conferred  by  the  statute.  Not 
only  does  the  common  law  deny  the  power 
of  removal  as  an  incident  of  the  power  of 
appointment  when  the  term  of  office  is  fixed 
by  the  statute  and  the  power  of  removal  not 
expressed,  but  the  Constitution  and  statutes 
of  the  state  strongly  negative  such  a  power. 
The  Constitution  by  expressly  conferring  on 
the  Governor  the  power  (section  8,  art  12) 
to  remove  the  officers  of  charitable  and  penal 
institutions  ''until  the  next  session  of  the 
G^ieral  Assembly  and  until  a  successor  or 
successors  shall  be  appointed"  impliedly  neg- 
atives the  intention  to  bestow  the  power  to 
remove  other  officers;  and  the  conferring, 
by  section  22,  art  4,  of  the  lesser  power  to 
suspend  officers  for  the  grave  offense  of  em- 
bezzlement and  that  only  on  a  true  bill 
found,  and  providing  that  there  shall  be 
removal  only  after  conviction,  negatives  the 
Intention  to  bestow  the  larger  power  of  re- 
moval without  a  true  bill  and  without  con- 
viction on  a  charge  less  grave  than  embezzle- 
ment 

[4]  The  statute  law  of  the  state  by  the 
strongest  Implication  denies  the  authority 
to  remove  here  asserted.  Public  officers  are 
created  for  the  benefit  of  the  eonunonwealtht 
incumbents  have  no  contract  or  property 
rights  in  them,  and*  unless  otherwise  it  be 
provided  by  the  Constitution,  they  are  subject 
entirely  to  legislative  control.  Hence,  subject 
to  the  Constitution,  the  General  Assembly 
may  fix  the  term,  provide  for  removal,  abol- 
ish the  office,  reduce  the  term,  and  in  every 
respect  control  the  existence^  powers,  emolu- 
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meats,  and  tenure  of  public  officers.  In  the 
ezerclBe  of  this  power  the  General  Assembly 
has,  with  assiduous  care^  provided  that  the 
removal  of  even  minor  and  local  officers 
should  take  place  only  after  indictment  and 
conviction  of  misconduct,  as  instance  the 
provisions  for  the  removal  of  all  local  of- 
ficers by  section  888  and  section  889  of  the 
Criminal  Code  only  on  trial  and  conviction, 
or  has  provided  that  they  should  be  merely 
suspended  by  the  Governor,  and  be  removed 
only  on  consent  of  the  Senate,  as  instance 
the  provision  made  for  the  suspension  and 
removal  of  county  auditors  and  treasurers 
(Civil  Code  1902,  §t  340,  393),  or  has  enacted 
that  they  should  be  removed  by  Judicial  de- 
cree In  a  civil  action  as  provided  in  the  arti- 
cle of  the  Code  of  Procedure  under  which 
this  action  was  brought  When  a  difTerent 
policy  was  intended,  the  tenure  has  been  ex- 
pressly stated  to  be  subject  to  removal,  as  in 
the  case  of  the  dispensary  directors  and  the 
election  commissioners  whose  tenure  was 
made  subject  to  removal  by  the  Governor. 
Criminal  Code  1902,  t  656;  Civil  Code,  |  206. 
There  is  no  escape  from  the  conclusion  that 
the  Governor  has  no  power  to  remove  the 
State  Bank  Examiner.  The  duties  of  the  State 
Bank  Examiner  extend  over  the  entire  state, 
but  he  is  not  elected  by  the  people  at  large, 
hence  he  is  not  an  officer  removable  only  by 
impeachment;  for  the  rule  was  thus  laid  down 
in  McDowell  v.  Burnett,  75  S.  B.  873,  here- 
with filed:  "Every  executive  and  judicial 
officer  whose  authority  i^d  jurisdiction  ex- 
tends over  the  entire  state,  in  whose  official 
conduct  the  entire  state  is  concerned,  and 
whose  office  was  created  by  the  Constitution, 
or  created  by  statute  and  filled  by  election  by 
the  people  at  large,  is  removable  by  impeach- 
ment or  by  the  Governor  on  address  of  the 
General  Assembly,  or  by  conviction  of  em- 
bezzlement or  appropriation  of  trust  funds 
and  in  these  modes  only.  All  other  officers 
are  subject  to  removal  under  the  provisions 
of  the  statute  law  of  the  state  or  under  the 
common  law  where  that  Is  applicable."  Un- 
der this  rule  the  General  Assembly  in  creat* 
Ing  the  office  of  State  Bank  Examiner  might 
have  provided  that  the  term  should  be  four 
years  subject  to  be  shortened  by  removal 
by  the  Governor  or  on  the  happening  of  any 
other  contingency.  But  it  did  not  see  fit  to 
do  so. 

[S]  The  wisdom  of  legislative  action  is 
without  the  sphere  of  judicial  inquiry.  It 
may  be  that  fixing  the  term  of  the  office  of 
State  Bank  Examiner  rigidly  at  four  years 
in  the  last  statute,  when,  by  the  earlier  stat- 
ute, it  had  been  fixed  at  two  years  subject 
to  be  shortened  by  removal,  was  an  oy&> 
Bight,  or  it  may  be  the  change  was  due  to 
an  intention  to  make  an  officer,  clothed  with 
so  much  discretion  and  power  and  charged 
with  such  great  responsibility  in  safeguard- 
ing, by  his  supervision,  enormous  public  and 
private   interestSi   entirely   indep^ident  of 


any  outside  influ^ice,  and  removable  only 
by  a  civil  action  under  the  Code  of  Procedure 
These  questions  are  not  for  us.  The  court 
can  only  declare  that  under  the  law  as  it 
exists  the  State  Bank  Examiner  is  not  sub- 
ject to  removal  at  the  discretion  of  the  Gov- 
ernor, and  that  the  defendant,  B.  J.  Rbame, 
is  still  State  Bank  Examiner. 

This  conclusion  makes  unnecessary  the  con- 
sideration of  the  other  questions  argued,  and 
it  is  therefore  ordered  and  adjudged  that  the 
petition  be  dismissed. 

GARY,  O.  J.  I  concur  in  the  opinion  of 
WOODS,  J.,  for  the  reason  that  the  law 
does  not  provide  for  the  removal  of  the  State 
Bank  Examiner  by  the  Governor,  as  it  does 
in  the  case  of  magistrates. 

HTDRICK,  J.,  and  SEASE,  PRINCE,  WIL> 
SON,  RICE,  FRANK  B.  GARY,  and  SPAIN, 
Circuit  Judges,  concur. 

gage;  Circuit  Judge  (dissenting).  I  think 
the  Governor  had  the  power  to  remove  the 
Bank  Examiner.  If  he  had  not  then  in  a 
supposed  case,  admitted  to  be  fiagrant,  and 
touching  the  most  sensitive  interests  of  the 
people,  the  Gk^vemor,  sworn  to  ''take  care 
that  the  laws  shall  be  faithfully  executed," 
is  powerless  to  execute  them.  In  such  a 
case  the  Examiner  might  accept  from  the 
banks  bribe  money ;  he  might  refuse  to  make 
any  examination;  he  might  be  convicted  of 
crime;  and  the  Governor  would  be  powerless 
to  act  Such  a  result  ought  not  to  be  abid- 
ed, except  upon  the  plainest  mandates  of  the 
law,  and  from  which  there  is  no  escape^ 
The  banks  carry  the  arterial  blood  of  the 
business  world.  It  ought  to  reach  the  peo- 
ple quickly,  free  ftom  taint  of  suspicion.  A 
broken  bank  is  like  a  poisoned  spring  of  wa- 
ter. It  affects  the  whole  community,  stock- 
holders and  strangers.  Its  evil  effects  lasl 
for  a  g^eration.  The  risk  of  sueh  a  dis- 
aster ought  not  to  be  taken  by  that  eonstrne- 
tion  of  the  law  which  will  promote  bank 
failures.  If  there  is  an  officer  in  the  state 
who  needs  to  be  kept  closely  at  his  work, 
and  always  on  the  alert,  he  is  the  Bank 
Examiner.  If  the  Governor  Is  robbed  of  the 
power  to  exact  such  a  performance  by  the 
Examiner,  and  if  such  exaction  be  neces- 
sary, who  will  do  it?  The  Constitution  only 
prescribes  In  the  article  on  Corporations 
that  the  General  Assembly  shall  provide  by 
law  for  the  thorough  examination  of  banks. 
The  General  Assembly  only  provided  that  the 
Governor  shall  appoint  a  competent  person 
to  examine  the  banks.  The  term  of  service 
was  fixed  at  four  years.  No  provision  was 
made  in  the  act,  or  elsewhere  in  the  stat- 
utes, toT  the  removal  of  such  an  officer. 

The  Constitution,  it  is  claimed*  limits  the 
power  of  the  Governor.  The  section  relied 
upon  is  found  in  the  article  (article  15)  on 
impeachments,  and  is  section  4  of  that  arti> 
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ele.  It  is  confessedly  Irreleyant  to  this  case, 
unless  the  Bank  Examiner  is  an  ezecntiye 
officer  liable  to  impeachment  It  is  incon- 
ceivable  that  an  officer  of  that  character, 
created  under  a  general  provision  of  the 
Constitution,  should  be  subject  to  trial  by 
Impeachment.  Such  a  construction  Is  cal- 
culated to  bring  the  administration  of  law 
into  ridicule.  The  General  Assembly  eyi- 
dently  thought  that  the  Examiner  might  be 
removed  otherwise  than  by  impeachment; 
for  in  the  first  act  on  the  subject  another 
mode  of  his  removal  was  explicitly  prescrib- 
ed. Code  Laws,  (  1768  (Civil  Code).  There 
is  no  reason  to  dogmatically  dassii^  every 
officer  of  the  state  as  either  executive  or 
judicial;  and,  if  there  was,  the  framers  of 
the  Constitution  never  intended  that  an  ex- 
ecutive officer  like  a  Bank  Examiner  was 
subject  to  trial  by  impeachment  They  only 
provided  for  the  impeachment  of  such  ex- 
ecutive or  judicial  officer  as  was  liable  to 
that  procedure.  Nor  did  they  intend  that 
he  could  only  be  removed  upon  an  address 
of  two-thirds  of  the  General  Assembly  in 
the  event  there  was  not  sufficient  ground 
for  Impeachment  When  it  has  been  once 
admitted  that  the  General  Assembly  had  the 
power  which  it  undertook  to  exercise  at  sec^ 
tlon  1768  of  the  Code  of  Laws,  then  the 
article  on  impeachments  has  no  relevancy 
to  this  case.  The  circumstance  that  the 
Constitution  has  limited  the  Governor's  pow- 
er to  suspend  officers  guilty  of  embezzle- 
ment (article  4,  §  22),  and  officers  of  penal 
and  charitable  institutions  (article  12,  i  8), 
does  not  warrant  the  conclusion  that  it  was 
intended  to  limit  his  power  in  the  case  at 
bar.  But  rather  the  contrary  conclusion  Is 
inferable.  The  circumstance  that  his  power 
was  limited  in  particular  cases  implies  that 
In  other  cases  it  was  not  limited. 

This  case  is  rather  governed  by  article  8, 
I  27,  of  the  Constitution.  Reference  there 
Is  made  simply  to  "officers,"  not  executive 
and  judicial  officers,  and  for  any  neglect  of 
duty  by  them,  willful  or  not,  they  may  be 
removed  as  the  law  provides;  for  the  Con- 
stitution, they  thought,  in  the  article  on  im- 
peachments provided  no  remedy— else  why 
this?  It  must  be  conceded  that  there  is  no 
statute  "law"  provided,  and  the  law  re- 
ferred to  includes  the  common  law,  and  must 
be  governed  by  that  law. 

The  issue,  therefore,  is  this:  If  such  an 
officer  be  cenfessedly  guilty  of  a  neglect  of 
duty  midway  his  term  of  office,  is  he  exempt 
fjTom  removal  by  any  power?  For,  if  not 
flubject  to  this  power,  tiyai  to  none.  The 
question  ought  to  furnish  the  answer.  Ad- 
mittedly the  power  to  be  exercised  by  the 
Governor  is  not  arbitrary,  nor  at  will;  It 
must  be  for  cause,  and  cause  will  move  any 
man  from  any  office  any  time. 

The  next  issue  is  a  mixed  one  of  law  and 
fact;  and  it  is.  Has  the  Governor  given  the 
.Bxaminer  a  right  to  be  heard  before  his  re- 


moval? Perhaps  It  was  not  sach  a  hearing 
as  courts  give  litigants;  but  it  was  a  hear- 
ing, and  it  would  not  be  wise  for  the  courts 
to  hamper  the  executive  by  set  rules  to  gov- 
ern him  in  his  execntion  of  the  laws.  Nor 
is  it  wise  to  weigh  too  nicely  the  evidence 
upon  which  he  acted.  If  injustice  has  there- 
by been  done,  it  will  be  Incomparable  to  the 
statement  of  the  law  which  will  paralyze  all 
Governors  in  their  efforts  to  preserve  the 
fiscal  institutions  of  the  state.  Finally,  in 
my  opinion,  this  cause  is  controlled  by  the 
case  of  the  State  ex  rel.  Rawllnson  v.  Ansel, 
Governor,  76  S.  O.  895,  67  &  E.  18S,  11 
Ann.  Cas.  618.  The  dispensary  commission- 
ers were  as  much  executive  officers  as  is  the 
Bank  Examiner.  The  Constitution  and  the 
statutes  also  made  provision  for  them.  It 
is  true  the  statute  provided  that  the  Gov- 
ernor might  remove  them;  but  if  the  case 
wi^  controlled  by  the  O)nstitution,  in  the 
article  on  Impeachments,  that  provision  of 
the  statute  was  of  no  force.  In  that  case 
Governor  Ansel  removed  the  Commissioners, 
and  his  act  was  sustained. 

I  am  of  the  opinion  that  H.  W.  Fraser  is 
the  lawful  Bank  Examiner  of  the  state. 

WATTS,  J.  I  cannot  concur  In  the  opin- 
ion of  Mr.  Justice  WOODS  in  this  case  that 
the  Gk^vemor  did  not  have  the  power  to  re* 
move  Rhame  as  Bank  BbEaminer,  and  ap- 
point Fraser  in  his  stead.  There  is  not  the 
slightest  doubt  in  my  mind  but  that  he  had 
the  power,  both  by  reason  and  authority; 
and,  while  the  cases  of  Sanders  v.  Belue,  78 
S.  C.  177,  58  S.  E.  762,  and  State  v.  Ansel, 
76  S.  C.  395»  57  S.  B.  185^  11  Ann.  Cas.  618, 
are  not  exactly  decisive  of  the  precise  point 
at  issue,  yet  the  inference  to  be  drawn  from 
tliese  cases  are  that  the  Governor  had  ample 
and  plenary  power  to  remove  any  one  ap- 
pointed by  him  to  office  where  there  was  no 
express  provision  to  the  contrary  in  the  act 
creating  the  office.  I  cannot  see  how  the 
created  can  be  greater  than  the  creator.  I 
think,  under  the  (Constitution  and  statute 
law  of  the  state,  the  Governor  has  the  right 
to  remove  from  office  any  one  appointed  by 
him  to  office,  where  there  was  no  express 
provision  in  the  act  creating  the  office  to  the 
contrary,  for  incapacity,  neglect  of  duty, 
misconduct,  etc  The  Governor  is  charged 
with  executing  the  laws,  and  has  the  Innate 
and  inherent  power  to  remove  any  appointee 
of  his  for  failure  to  perform  the  duties  of 
the  office  to  which  he  has  been  appointed, 
where  the  act  creating  the  office  is  worded 
like  the  act  creating  the  office  of  Bank  Ex- 
aminer in  this  case.  The  office  of  Bank  Ex- 
aminer is  not,  in  my  opinion,  a  constitutional 
office.  It  is  one  of  immense  importance,  and 
he  has  great  powers  for  good  and  evil  In 
looking  into  the  banking  institutions  created 
under  the  laws  of  the  state.  The  Constitu- 
tional Convention  of  1895  was  so  careful  to 


886 


75  SOUTHEASTERN  REPORTER 


(ac 


guard  the  Interests  of  depositors  in  the 
banks  that  by  a  constitutional  provision  it 
discriminated  against  and  increased  the  lia- 
bilities  of  the  stockholders  in  banks  more 
than  the  stockholders  of  any  other  institu- 
tions. Money  is  not  deposited  in  banks  alone 
by  persons  who  are  competent  to  manage 
their  affairs,  but  a  great  deal  is  deposited 
there  under  the  orders  of  court,  such  as  es- 
tate money,  widows'  and  orphans'  money, 
money  in  litigation,  etc.  One  of  the  objects 
in  creating  the  office  of  Bank  Examiner  was 
that  he  inspect  the  condition  of  the  bank's 
affairs  rigidly,  and  see  that  the  officials  of 
the  bank  conduct  them  as  the  law  required. 
Now,  say  that  a  Bank  Examiner  who  is  ax>- 
X)ointed  for  four  years,  after  he  gets  his  ap- 
pointment, can  neglect  his  duties,  be  guilty 
of  misconduct,  be  incapable,  be  guilty  of  the 
sins  of  both  commission  and  omission,  can- 
not be  removed  by  the  Governor,  who  ap- 
pointed him,  for  any  of  the  reasons  enumer- 
ated or  for  willful  misconduct,  because  the 
act  creating  the  office  fixes  the  tenure  and 
gives  no  right  of  removal,  is  a  doctrine  that 
I  will  never  subscribe  to  until  a  majority  of 
the  court  decides  to  the  contrary.  We  have 
no  binding  authority  to  the  contrary;  and, 
even  if  we  did  have,  I  would  be  in  favor  of 
overruling  It  In  the  case  at  bar  it  is  being 
decided  by  the  highest  court  in  the  state,  the 
court  en  banc,  where  the  circuit  judges  have 
been  called  to  the  assistance  of  the  Supreme 
Ck>urt,  and,  in  the  absence  of  any  binding  au- 
thority to  the  contrary,  I  do  not  intend  to  be 
bound  by  any  moss-covered,  antiquated  rules, 
but  be  governed  by  what,  in  my  opinion,  is 
in  consonance  with  reason,  conunon  sense, 
and  the  exigencies  demanded  by  an  enlight* 
ened  and  progressive  age.  It  is  far  prefer- 
able that  an  office  holder,  appointed  under 
such  a  statute  as  the  Bank  E^xaminer,  should 
be  removed  by  an  erroneous,  arbitrary  exer- 
cise of  power  or  even  by  tyrannical  abuse  of 
the  power  on  the  part  of  the  Governor  than 
to  say  that  he  cannot  be  removed  for  in- 
capacity, misconduct,  or  neglect  of  duty. 
Even  to  exercise  the  powers  of  removal  in 
this  way  would  be  less  injurious  to  good  gov- 
ernment, and  would  command  more  respect 
for  the  laws  of  the  state.  To  hold  that  he 
cannot  be  removed  for  these  causes  in  my 
opinion  will  stagger  and  surprise  citizens  of 
the  state  and  weaken  the  enforcement  of  the 
laws  by  the  executive  department,  made  by 
the  legislative  department,  and  construed  by 
the  judicial  branch  of  the  government 

As  to  whether  Mr.  Rhame  could  be  re- 
moved without  a  hearing,  I  do  not  think  that 
question  is  properly  here,  as,  when  the  Gov- 
ernor called  on  him  to  explain,  he  contented 
himself  with  challenging  the  right  of  the 
Governor  to  remove  him,  and  he  thereby 
waived  his  right  to  be  heard. 

I  think  the  judgment  of  the  court  should 
be  that  the  defendant  Rhame,  be  ousted 
from  office. 


(94  S.  C.  U») 

ELLIOTT  V.   ATLANTIC   COAST   LINE  R. 

CO. 

(Supreme  Court  of  South  Carolina.     Oct  2, 

1912.) 


1.  CoMMEBCE  (§  10*)— Interstate  Commerck 
— State  Regulation— Negligence— Limi- 
tation OF  Liabilitt. 

Congress  not  having  acted  on  the  subject, 
either  by  the  interstate  commerce  (Act  Feb.  4, 
1887,  c.  104,  24  Stat  379  [U.  S.  Comp.  St. 
1901,  p.  3154]),  Elkins  (Act  Feb.  19,  1908.  c. 
708,  32  Stat.  847  [U.  S.  Comp,  St.  Supp.  19U, 
p.  1309]),  or  Carmack  (Act  June  29.  1906^  c 
3591,  §  20.  pars.  11.  12,  ^34  Stat  595  [U.  S. 
Comp.  St  Supp.  1911,  p.  1307]),  acts.  Acts  Ex. 
Sess.  Va.  190^^,  c  609,  pars.  24,  25  (Code 
1904,  S  1294Z),  providing  that  no  agreement 
made  by  a  transportation  company  for  exemp- 
tion from  liability  for  injury  or  loss  occasioned 
by  its  own  neglect  or  misconduct  shall  be  valid, 
was  valid  and  applicable  to  an  interstate  ship- 
ment beginning  at  Norfolk  and  destined  to  a 
point  in  South  Carolina,  and  invalidated  a  pro- 
vision In  the  bill  of  lading  that,  in  considera- 
tion of  a  reduced  freight  rate,  it  was  agreed 
that  in  case  of  injury  to  or  death  of  any  of  the 
horses  or  mules  in  the  consignment  the  car- 
rier's liability  for  each  should  not  exceed  $75. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  {  8;  Dec  Dig.  {  10.*] 

2.  Corporations  (|  391*)— Powers— Regu- 
lation. 

Each  state  mav  determine  what  powers 
may  be  possessed  by  corporations  organized 
under  its  authority,  and  what  effect  shaU  be 
attached  to  such  corporations  beyond  their 
powers. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  S§  1573,  1578;    Dec  Dig.  f 

3.  Carriers  (|  203*)— Transportation  or 
Animals  —  Interstate  Commerce  —  What 
Law  Governs. 

Where  a  shipment  of  horses  and  mules  was 
made  from  Virginia  to  a  point  in  South  Caro- 
lina, the  law  of  Virginia,  where  the  contract  of 
shipment  was  made,  governs  the  canrier's  lia- 
bility for  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  t  203.*] 

4  Carriers  (t  203*)— Interstate  Commerce 
—  Congressional  Legislation  —  Applica- 
tion. 

Where,  in  an  action  for  injuries  to  horses 
and  mules  shipped  in  interstate  commerce,  de- 
fendant daimed  that  the  acts  of  Congress  were 
intended  to  supersede  the  state  law  on  the 
question  of  the  carrier's  right  to  limit  its  lia- 
bility, the  federal  law  could  not  be  applied,  in 
the  absence  of  proof  by  the  carrier  that  it  had 
complied  with  the  requirements  thereof. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Dec  Dig.  i  203.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marion  County;  Geo.  B.  Prince,  Judge. 

Action  by  E.  T.  Elliott  against  the  Atlan- 
tic Coast  Ldne  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed. 

J.  B.  Gibson,  of  Dillon,  and  Jas.  W.  John- 
son, of  Marion,  for  appellant  Henry  Bu<^ 
of  Marlon,  and  Henry  VL  Davis,  of  Florence^ 
for  respondent 

WATTS,  J.  This  was  an  action  fbr  dam- 
ages   by    plaintiff  against   defendant    The 
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complaint  alleges  that  on  May  2,  1907i  at 
Norfolk,  Va.,  the  plaintiff  delivered  and  de- 
fendant received  tor  shipment  a  car  load  of 
mules  and  horses  in  consideration  of  the 
usual  freight  charges  paid  thereon,  and  the 
defendant  agreed  to  safely  carry  and  deliver 
same  to  plaintiff  at  Dillon,  S.  C;  that  the 
defendant  did  not  fulfill  and  perform  Its 
agreement,  but  on  the  contrary,  so  careless- 
ly and  negligently  acted  and  conducted  Itself 
In  the  business  of  common  carrier  that  one 
of  the  horses  died,  and  three  others  were 
Injured  and  became  diseased  to  such  an  ex- 
tent that  he  was  Injured  and  damaged  In 
the  sum  of  $577.33,  and  he  filed  claim  for 
that  amount  on  July  10,  1907.  Defendant 
denied  the  material  allegations  of  the  com- 
plaint, and  as  a  further  defense  set  up  "that, 
in  consideration  of  a  reduced  freight  rate 
granted  to  plaintiff  by  this  defendant  at  the 
time  of  the  shipment  alleged  In  the  com- 
plaint, plaintiff  agreed  and  contracted  with 
the  defendant  that,  should  damages  occur 
to  any  of  the  horses  or  mules  contained  in 
the  shipment  described  In  the  complaint,  for 
which  this  defendant  might  be  liable,  the 
value  at  shipping  point  on  the  day  of  ship- 
ment should  govern  the  settlement.  In  which 
the  amount  claimed  for  each  horse  or  mule 
damaged  should  not  exceed  the  sum  of  $75 ; 
and  this  defendant  alleges  that  by  reason 
of  said  contract,  fairly  entered  into  between 
plaintiff  and  defendant,  for  valuable  consid- 
eration, the  plaintiff  is  estopped  from  claim- 
ing a  greater  sum  than  $75  for  loss  of  or 
damage  to  either  or  any  of  the  horses  or 
mules  alleged  in  the  complaint  to  have  been 
damaged,  or  to  have  died,  and  is  estopped 
from  setting  up  the  value  of  any  of  the  said 
horses  or  mules  at  point  of  destination." 

Other  defenses  were  set  up,  but  not  relied 
on  at  the  hearing.  The  case  was  first  tried 
before  Judge  Shipp  and  a  Jury,  and  resulted 
in  a  verdict  for  the  plaintiff  for  the  full 
amount  claimed.  Upon  motion  of  defendant, 
Judge  Shipp  granted  a  new  trial,  on  the 
ground  he  had  committed  error  in  ruling  out 
volume  13,  Interstate  Commerce  Reports,  of- 
fered to  be  introduced  in  evidence  by  de- 
fendant's counseL  The  case  was  then  tried 
before  Judge  Prince  and  a  Jury  In  1911,  and 
a  verdict  rendered  for  the  plaintiff  for  $275.- 
88,  which  represented  the  value  of  the  hors- 
es, as  limited  in  the  bill  of  lading,  and  dam- 
age to  others  and  freight  and  expenses.  At 
the  trial  plaintiff  offered  to  Introduce  in  evi- 
dence volume  13,  Interstate  Commerce  Re- 
ports, which  Judge  Prince  ruled  out  After 
verdict,  plaintiff  appeals  and  alleges  error  on 
part  of  the  presiding  Judge  in  12  exceptions. 
Exceptions  4,  5,  6,  7,  8,  9,  and  10  question 
the  correctness  of  his  honor's  ruling  in  hold- 
ing virtually  that  Congress  has  legislated 
upon  this  subject,  and  the  Virginia  statute 
will  not  control.  These  exceptions  are  as 
follows: 

Exception  4:  "In  holding  *that  this  con- 
tract, being  for  an  Interstate  shipment,  is 


regulated  by  the  Interstate  Commerce  Law, 
and  not  by  the  laws  of  Virginia';  whereas 
it  is  submitted  that.  Congress  not  having  leg- 
islated on  the  subject,  the  Interstate  Com- 
merce Law  did  not  apply,  and  the  contract 
should  have  been  construed  according  to  the 
laws  of  the  state  of  Virginia,  where  the  con- 
tract was  made." 

Exception  5:  "In  not  charging  the  Jury 
tliat  the  contract  for  shipment  of  the  horses 
in  question,  having  been  made  in  the  state 
of  Virginia,  was  to  be  construed  according 
to  the  laws  of  Virginia,  and  under  the  stat- 
ute law  of  Virginia  and  the  decisions  of  its 
courts  a  common  carrier  could  not  limit  the 
common-law  liability  for  negligence;  and 
therefore  the  stipulation  in  the  bill  of  lad- 
ing in  question  undertaking  to  do  so  was 
null  and  void,  and  the  shipper  was  not  bound 
thereby." 

Exception  6 :  "In  charging  the  Jury,  'Now, 
it  is  competent  for  a  common  carrier  to  lim- 
it its  common-law  liability  to  a  certain  ex- 
tent,' in  the  face  of  the  statute  law  of  Vir- 
ginia, and  the  decisions  of  the  Virginia 
courts  construing  it,  which  had  been  intro- 
duced in  evidence;  the  contract  in  question 
having  been  entered  in  the  state  of  Virginia.** 

Exception  7:  "In  (Siarging  the  Jury  that 
the  stipulation  contained  in  the  bill  of  lad- 
ing limiting  the  amount  to  be  recovered  in 
case  of  loss  for  each  horse  to  $75,  if  there 
was  a  reduction  of  the  rate  of  freight  caus- 
ed by  that  limitation,  was  valid." 

Exception  8:  "In  not  charging  the  Jury 
that  the  attempt  of  the  defendant  to  limit 
Its  common-law  liability  for  negligence,  as 
shown  by  the  bill  of  lading  introduced  in 
evidence,  was  null  and  void  under  the  laws 
of  the  state  of  Virginia,  where  the  contract 
in  question  was  entered  Into,  and  that  plain- 
tiff was  entitled  to  recover  the  full  amount 
of  the  damages  sustained,  not  exceeding  the 
amount  claimed,,  provided  he  had  sustained 
loss  and  damage  through  the  negligence  of 
defendant" 

Exception  9:  "In  not  charging  the  Jury 
that  they  should  disregard  that  part  of  the 
bUl  of  lading  which  undertook  to  limit  the 
defendant's  liability  for  damages  caused  by 
its  negligence." 

Exception  10:  "In  not  charging  the  Jury 
that,  even  if  the  Interstate  Commerce  Law 
was  applicable,  the  stipulation  in  .the  bill  of 
lading  undertaking  to  limit  the  defendant's 
common-law  liability  for  damages  caused  by 
its  negligence  was  void,  for  the  reason  that 
the  amount  fixed  in  the  bill  of  lading  does 
not  purport  to  be  an  agreed  valuation,  but 
was  fixed  arbitrarily  by  the  defendant,  with- 
out reference  to  the  real  value  of  the  horses 
in  question." 

[1]  There  is  no  question,  if  Congress  has 
legislated  upon  the  question  we  are  now  con- 
sidering, that  the  state  statute  of  Virginia' 
must  give  way,  and,  if  the  act  in  question 
of  the  Virginia  Legislature  burdens  inter- 
state commerce,  that  it  must  also  give  way ; 
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bat  if  Ck>iigres8  has  not  legislated  upon  thifl 
precise  question,  and  the  Virginia  act  does 
not  burden  Interstate  commerce,  then  this 
appeal  must  be  determined  by  the  Virginia 
statute.  The  Virginia  statute  is  as  follows: 
"Whenever  any  property  is  received  by  a 
common  carrier  to  be  transferred  from  one 
place  to  another,  within  or  without  this 
state,  or  when  a  railroad  or  other. transpor- 
tation company  Issues  its  receipt  or  bills  of 
lading,  in  this  state,  the  common  carrier, 
railroad  or  transportation  company  issuing 
such  bill  of  lading  shall  be  liable  for  any 
loss  or  damage  or  Injury  to  such  property 
caused  by  its  negligence  or  the  negligence  of 
any  common  carrier,  railroad  or  transporta- 
tion company  operating  within  any  terri- 
tory or  state  of  the  United  States  to  which 
such  property  may  be  delivered,  or  over 
whose  lines  such  property  may  pass;  and 
the  fact  of  loss  or  damage  in  such  case  shall 
itself  be  prima  facie  evidence  of  negligence, 
and  the  common  carrier,  railroad  or  trans- 
portation company  Issuing  any  such  receipt 
or  bill  of  lading  shall  be  entitled  to  recover 
in  a  proper  action  the  amount  of  any  loss, 
damage  or  injury  it  may  be  required  to  pay 
the  owner  of  such  property  from  the  com- 
mon carrier,  railroad  or  transportation  com- 
pany aforesaid  through  whose  negligence  the 
loss,  damage  or  Injury  may  be  sustained.  No 
contract,  receipt,  rule,  or  regulation  shall 
exempt  any  such  common  carrier,  railroad 
or  transportation  company  from  the  liability 
of  a  common  carrier  which  would  exist  had 
no  contract  been  made  or  entered  into.  The 
receipt  of  goods  destined  to  a  point  beyond 
the  line  or  route  of  the  initial  carrier  or  the 
acceptance  of  through  freight  on  same  shall 
be  deemed  to  be  a  contract  for  carriage  to 
ultimate  destination  and  delivery  of  such 
property  at  that  point  And  unless  the  com- 
mon carrier,  railroad  or  transportation  com- 
pany first  receiving  such  property  shall, 
within  a  reasonable  time  after  loss  or  dam- 
age thereto,  pay  to  the  consignor,  his  agent 
or  assignee  the  amount  or  damage  sustained 
thereby,  then  such  consignor,  his  agent  or 
assignee  may  by  proper  action  recover  of 
such  common  carrier,  railroad  or  transporta- 
tion company  first  receiving  such  property 
the  amount  of  such  loss  or  damage.  No 
agreement  made  by  a  transportation  com- 
pany for  exemption  from  liability  for  in- 
Jury  or  loss  occasioned  by  its  own  neglect 
or  misconduct  as  a  common  carrier  shall 
be  valid."  Acts  of  Assembly  of  Virginia, 
Etattra  Session  1902-04,  p.  960,  pars.  24  and 
26  (Code  1904,  8  12940. 

The  provision  of  the  Virginia  Code  has 
been  construed  by  the  Court  of  Appeals  of 
that  state  in  the  case  of  Chesapeake  &  Ohio 
Railway  Co.  v.  Beasley,  104  Va.  788,  52  S. 
B.  566,  8  L.  R.  A.  (N.  S.)  183,  wherein  this 
language  is  used:  '*The  conclusion  of  the 
whole  matter  may,  in  our  view,  be  summed 
up  as  follows:  At  common  law  the  carrier 
could  not  by  contract  limit  or  restrict  his 


liability  for  Injury  or  loss  .caused  by  n^Ii- 
gence  of  himself  or  servants.  The  object  of 
the  Legislature  was  to  give  to  this  recognis- 
ed, common-law  principle  the  force  of  a 
statute;  and  it  would,  indeed,  be  a  singular 
outcome  of  an  effort  on  the  part  of  the  Leg- 
islature to  give  an  added  sanction  to  the 
common  law  if  by  the  ingenious  constmctlon 
the  power  to  limit  should  be  deduced  from 
the  prohibition  to  exempt" 

That  court  had  the  right  to  and  did  in- 
terpret the  Code  of  Virginia;  and  unless  the 
Congress  of  the  United  States  has  sought 
to  prohibit  a  carrier  engaged  in  Interstate 
transportation  from  limiting,  or  has  permit- 
ted a  carrier  to  limit,  its  liability  to  a  stip- 
ulated valuation,  or  has  legislated  on  the 
precise  question  at  issue,  the  state  of  Vir- 
ginia may  require  common  carriers,  although 
engaged  In  Interstate  commerce,  to  answer 
for  the  whole  loss  resulting  from  their  neg- 
ligence, whether  there  ia  a  contract  or  not 

The  sections  of  the  act  of  Congress  to  reg^ 
ulate  commerce  (Act  Feb.  4,  1887,  a  104,  24 
Stat  379  [U.  S.  Ck>mp.  St  1901,  p.  8164]), 
and  the  act  known  as  the  Elkins  Act  (Act 
Feb.  19,  1903,  c.  708,  82  Stat  847  [U.  a 
Omp.  St  Supp.  1911,  p.  1809]),  that  can 
have  any  bearing  in  this  case  d^  exclusive- 
ly with  the  matter  of  rates  and  rebates; 
and  what  is  known  as  the  Carmack  Amend- 
ment to  that  act  (Act  June  29,  1906,  c.  3591, 
I  20,  pars.  11,  12,  84  Stat  595  [U.  S.  Oomp. 
St  Supp.  1911,  p.  1307]),  deals  with  the  right 
of  a  common  carrier  to  relieve  ItsM  of  lia- 
bility for  the  acts  of  Its  connecting  carriers, 
who  in  effect  are  made  its  agents,  Instead 
of  the  shipper. 

The  purpose  of  the  Interstate  Commerce 
Act  is  stated  in  Armour  Packing  Co.  v.  Unit- 
ed States,  209  U.  S.  56,  28  Sup.  Ct  428,  52 
L.  Ed.  681,  Texas  &  Pacific  Railway  Co.  v. 
Abilene  Cotton  OU  Co.,  204  U.  S.  426^  27 
Sup.  CN;.  850,  51  L.  Ed.  558,  LouisvUle  ft 
Nashville  Railroad  Co.  v.  Mottley,  219  U* 
S.  467,  31  Sup.  Ct  265,  55  L.  Ed.  297,  84  U 
R.  A.  (N.  S.)  671,  all  of  which  cases  point  to 
the  fact  that  Congress*  great  purpose  was 
to  prevent  unjust  and  unreasonable  rates, 
prevent  favoritism,  secure  equality,  require 
publication  of  rates  and  tariff,  and  to  give 
all  the  same  opportunity  to  know  what  the 
rates  were,  and  to  have  the  equal  benefit  of 
them.  These  cases  point  to  the  fact  that  the 
Interstate  Commerce  Act  deals  primarily 
with  rates  and  discriminations;  and  the 
right  of  a  common  carrier  to  limit  Its  lia- 
bility by  special  contract  is  not  Included* 
either  expressly  or  by  implication. 

In  our  opinion,  the  acts  of  Congress  have 
not  legislated,  or  attempted  to  legislate,  up- 
on the  subject  dealt  with  by  the  Virginia 
statute;  and  the  Virginia  statute  has  been 
construed  by  the  Virginia  court,  and  should 
govern  in  this  case. 

This  is  not  in  confilct  with  the  principle 
as  laid  down  in  the  case  of  Oulf,  Colorado 
&  Santa  F6  Railway  Co.  v.  Hefiey,  158  U.  S. 


8.CU 


LEIiAND  T.  MOBRISOXr 


889 


96,  15  Sup.  Ct  802,  89  L.  Ed.  910,  as  there 
the  state  and  federal  statdtes  operated  upon 
the  same  subject-matter,  both  dealing  with 
rates  and  prescribing  different  rules;  the 
federal  statute  being  within  the  competency 
of  Congress  to  enact,  the  state  statute  had 
to  give  way. 

The  respondents  rely  upon  the  case  of 
Southern  Railway  Co.  v.  Reid,  222  U.  S.  424, 
82  Sup.  Ct.  140,  56  L.  Ed.  257,  decided  in 
January  last  by  Supreme  Court  of  the  Unit- 
ed States.  We  do  not  think  this  case  con- 
trols the  case  at  bar.  A  careful  examina- 
tion of  the  entire  opinion  will  show  that  it 
was  on  the  subject  of  rate  making  and  the 
regulation  of  interstate  commerce.  It  holds 
that  Congress  had  taken  control  of  rate  mak- 
ing; and  when  the  Legislature  of  North  Car- 
olina undertook  to  penalize  a  carrier  for  not 
receiving  freight  intended  for  interstate  ship- 
ment, when  no  rate  had  been  established,  It 
was  invading  the  field  already  covered  by 
an  act  of  Congress,  and  its  action  was  void. 

[2]  Each  state  may  determine  what  pow- 
ers may  be  i>ossessed  by  corporations  or- 
ganized under  its  authority,  and  what  ef- 
fect shall  attach  to  acts  done  by  such  corpo- 
rations beyond  their  powers.  That  is  a 
question  of  state  policy,  and  therefore  a  mat- 
ter of  local  and  not  general  law.  Anglo- 
American  Land,  Mortgage  &  Agency  Co.  v. 
Lombard,  132  Fed.  721,  68  O.  C.  A-  88.  The 
Virginia  statute  does  not  attempt  to  under- 
take to  deal  with  rates.  It  deals  with  con- 
tracts. It  does  not  attempt  to  regulate  in- 
terstate commerce,  but  prohibits,  under  the 
police  powers  of  the  state,  the  carrier  from 
making  a  contract  which  It  regards  as  con- 
trary to  public  policy.  It  forbids  a  cer- 
tain kind  of  contract,  and  stops.  This  ques- 
tion has  been  settled  in  Chicago,  Milwaukee 
&  St  Paul  Railway  Co.  v.  Solan,  169  U.  S. 
138, 18  Sup.  Ct  289,  42  Ia  Ed.  688;  and  Penn- 
sylvania R.  R.  Co.  V,  Hughes,  191  U.  S.'  477, 
24  Sup.  a.  132,  48  L.  Ed.  268. 

[3]  The  case  should  have  been  determined 
by  the  law  of  Virginia,  where  the  contract 
of  shipment  was  made.  Frasier  v.  Railway 
Co.,  73  S.  C  140,  52  S.  E.  964;  Scudder  v. 
Union  Nat  Bank,  91  U.  S.  406,  412,  23  L. 
Ed.  245;  Walker  v.  Telegraph  Co.,  75  S.  O. 
526,  56  S.  E.  38;  Gilliland  &  GafTney  v.  So. 
Ry.,  85  S.  C.  30,  67  S.  E.  20,  27  L.  R.  A.  (N. 
8.)  1106,  137  Am.  St  Rep.  861. 

[4]  Even  if  the  act  of  Congress  was  In- 
tended to  supersede '  all  state  legislation  on 
the  question  under  consideration  in  the  case 
at  bar,  it  would  have  no  application,  for  the 
reason  that  the  defendant  failed  to  allege  or 
prove  that  It  had  complied  with  the  require- 
ments of  the  act  of  Congress.  See  Blitch 
v.  RaUroad,  87  S.  O.  107,  69  S.  B.  16;  Hard- 
away  v.  RaUroad,  90  S.  C.  475,  73  S.  E.  1020. 
The  case  is  therefore  governed  by  the  stat- 
ute of  Virginia  and  the  construction  of  its 
state  courts. 


His  honor  was  In  error  In  holding  that 
Congress  had  legislated  upon  the  subject, 
and  that  the  Virginia  statute  did  not  con- 
trol. The  exceptions  raising  this  question 
must  be  sustained.  It  is  unnecessary  to 
consider  the  other  exceptions. 

Judgment  reversed,  and  new  trial  granted. 

WOODS,  HYDRICK,  and  ERASER,  JJ., 
concur. 

G^Y,  C  J.  I  concur  for  the  reason  stat- 
ed in  the  opinion  of  Mr.  Justice  WATTS, 
that,  even  tf  the  act  of  Congress  was  In- 
tended to  supersede  all  state  legislation  on 
the  question  under  consideration,  it  would 
have  no  application,  for  the  reason  that  the 
defendant  failed  to  allege  or  prove  that  it 
had  complied  with  the  requirements  of  tlie 
act  of  Congres& 


(92  S.  C.  601) 

LELAND  V.  MORRISON. 

(Supreme  Court  of  South  Carolina.     Oct  1« 

1912.) 

1«  Rbfbbbncb  ({  68*)  — DuTT  or  Mastvb  — 
Taking  Evidence. 

A  master  is  bound  to  take  and  report  all 
testimony  offered. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  tt  94,  95;  Dea  Dig.  i  63.*] 

2.  Appkai.  and  Ebbob    (i  931*)-^Revibw— 
Pbbsxtkptions. 

On  appeal  from  a  decree  after  a  reference 
to  a  master,  the  trial  judge  will  be  presumed 
to  have  based  his  conclusions  on.  competent 
evidence  onlyj  though  the  master  reported  in- 
competent evidence. 

[Ed.  Note.~For  other  cases,  see  A|^eal  and 
Error,  Cent  Dig.  M  B72S,  8762-3771;  Dec. 
Dig.  I  931.*] 

3.  MOBTQAOES    (§  37*)— DBBD  AS  MOBTOAGS— 

Pabol  Evidence— Admissibility. 

Parol  evidence  is  admissible  to  sl^ow  that 
a  deed  absolute  on  its  face  is  in  reality  a  mort- 
gage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  97-107;  Dee.  Dig.  {  37.*] 

4.  Appeal  and   Ebbob   (f  901*)— Review— 
Bubdbn  to  Show  Ebbob. 

On  appeal  from  a  decree,  the  harden  is  on 
appellant  to  show  that  the  triid  Judge  erred 
in  his  findings  of  fact 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3670;   Dec.  Dig.  }  901.* J 

6.  MoBTQAOES  ((  139*)— Deed  as  Mobtqaob. 
Where  a  deed,  though  absolute  in  form,  is 
shown  to  have  been  intended  as  a  mortgage,  it 
will  remain  as  security  until  foreclosed,  unless 
the  grantor  deprives  himself  of  the  interest  he 
has  in  the  property  by  some  subsequent  con- 
veyance or  relinquishment  of  interest 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  {  278;   Dec  Dig.  t  139.*] 

6.  Mobtgaoes  (i  608^*)— Deed  as  Mobt- 
GAGE— Laches. 

Suit  brought  January  21,  1911,  to  declare 
a  deed  absolute  in  form  to  be  a  mortgage  was 
not  barred  by  laches,  though  the  deed  was  dat- 
ed October  24,  1894. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  1 1815;  Dec.  Dig.  §  608%.*] 


•For  olher  easei  see  same  topic  and  aection  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


890 


75  SOUTHEASTERN  REPORTER 


(S.C 


Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;   Geo.  W.  Gage,  Judge. 

Action  by  H.  G.  Leland  against  J.  B.  Mor- 
rison. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

The  following  is  the  decree  entered  by  the 
trial  court: 

"The  object  of  the  action  is  to  declare  an 
instrument  of  writing  to  be  a  mortgage,  which 
on  its  face  appears  to  be  a  deed  absolute. 
The  action  was  begim  in  January,  1911. 

"The  defendant  married  the  plaintiffs  sis- 
ter, and  thus  there  is  added  to  the  issue  an 
element  of  delicacy  and  difficulty. 

*'A  history  of  the  transaction  is  this:  In 
December,  1890,  the  plaintiff  bought  from 
one  Sanders  about  2,000  acres  of  land  near 
McClellanville,  and  known  as  the  'Doe  Hair 
plantation.  The  price  agreed  to  be  paid  was 
$6,000,  but  the  plaintiff  paid  down  only  $1,- 
200,  and  made  a  mortgage  for  the  balance  of 
$4,800.  Of  the  cash  payment,  one-half  there- 
of was  borrowed  from  one  Walker.  On 
February  2,  1892,  the  plaintiff  agreed  with 
the  defendant  to  sell  him  a  one-half  interest 
in  the  land.  The  agreement  was  reduced  to 
writing,  and  it  recites  that  the  balance  of 
$4,800  was  due  and  payable  in  four  equal 
annual  installments  of  $1,200  each,  payable 
January  1,  1892,  January  1,  1893,  January  1, 
1894,  and  January  1,  1895. 

'"The  agreement  further  recites  that  of  the 
$1,200  which  fell  due  January  1,  1892,  the 
defendant  had  paid  $600,  and  he  agreed  to 
pay  $600  each  year  thereafter. 

'The  agreement  further  provided  that,  in 
the  event  either  party  to  it  should  fall  to 
meet  his  own  annual  payments  of  $600,  then 
the  other  party  might  meet  it  and  hold  the 
Interest  of  that  party  as  security  for  its 
return. 

"January  6,  1893,  the  plaintiff  executed  to 
the  defendant  a  mortgage  on  the  said  planta- 
tion to  secure  a  debt  expressed  to  be  $2,200. 
October  24,  1894,  the  plaintiff  executed  to 
the  defendant  an  absolute  deed  to  the  said 
plantation.  The  consideration  expressed  in 
the  deed  was  $3,000.  The  deed  recites  that 
there  was  then  due  on  the  purchase-money 
mortgage  to  Sanders  the  sum  of  $1,800  and 
interest. 

"The  same  day  the  deed  was  made  the 
defendant  addressed  to  the  plaintiff  a  letter, 
which  is  the  basis  of  this  action.  That  let- 
ter declares  that  upon  the  payment  by  Le- 
land to  Morrison,  on  or  before  December  1, 
1896,  of  one-half  of  all  such  amounts  as  Mor- 
rison may  have  paid,  or  may  thereafter  pay, 
on  the  purchase  price  of  the  said  plantation, 
with  interest  on  such  payments  at  the  rate 
of  7  per  cent.,  then  Morrison  would  convey 
to  Leland  a  one-half  interest  in  the  planta- 
tion. This  letter  and  the  deed  are  in  the 
handwriting  of  the  Honorable  Henry  A.  M. 
Smith. 

"January  3,  1894,  Leland  and  Morrison 
leased  the  plantation  to  one  C  Henry  Leland 


for  turpentine  usep,  and  they  were  to  receive 
therefor  $140.  March  11,  1895,  Morrison 
leased  to  H.  G.  Leland  the  same  premises 
for  the  same  uses  and  for  the  same  price. 
January  29,  1896,  Morrison  leased  to  H.  6. 
Leland  the  same  premises  for  turpentine 
uses,  and  for  cultivation  in  agriculture,  for 
the  price  of  $140  for  the  turpentine  and  for 
800  pounds  lint  cotton  for  farm  cultivation. 
"December  16,  1896,  Morrison  addressed 
to  Leland  a  letter,  and  therein  made  a  state- 
ment of  the  account  betwixt  them.  The 
plaintiff  largely  rests  his  case  on  the  terms 
of  this  letter.  Therein  Morrison  charges  lie- 
land  with  one-half  the  principal  of  the  pur- 
chase price  and  interest  thereon,  and  credits 
him  with  those  sums  received  by  him  from 
Leland  in  1893,  1894,  1895,  and  1896  under 
the  aforesaid  lease.  The  general  statement 
of  the  account  is  thus: 

To  sums  paid  by  Morrison  on  price 

&  taxes $2,816  00 

To  balance  due  Sanders  on  price.  •  •  •     1,006  00 

$3,824  00 
By  cash  paid  by  Leland 741  00 

To  balance  due  by  Leland  to  Mor- 
rison    $3,083  00 

"In  the  letter  Morrison  wrote  that  Leland 
would  owe  him  that  much,  'should  we  go 
back  to  the  agreement  of  1892,'  which  agree- 
ment was  expressed  in  the  Smith  letter.  In 
the  letter  Morrison  also  wrote:  'Will  it  be 
possible  for  you  to  sell  your  half  for  over 
$3,000  and  save  anything  for  yourself?  Let 
me  hear  from  you  at  once.'  The  record  does 
not  disclose  a  written  answer  to  this  letter 
of  December  16,  1896. 

"Mr.  Morrison  took  exclusive  possession  of 
the  plantation  in  1897,  and  has  made  valuable 
improvements  upon  it  He  lias  erected  there- 
on a  mansion  house  worth  $3,000  or  $4,000. 
He  has  felled  trees,  drained  the  land,  and 
brought  it  into  cultivation.  At  the  outstart 
there  was  only  about  100  acres  of  arable 
land.  Now  there  are  some  225  acres  opea  to 
cultivation.  Mr.  Morrison  has  imderdrained 
the  land  at  a  cost  of  $1,000,  and  he  has  fenc- 
ed it  and  built  tenant  houses  and  bams.  He 
has  cut  3,000,000  feet  of  timber  worth  $3,000. 

"It  is  conceded  that  in  1890  the  premises 
were  barely  worth  $6,000,  if  as  much  as  that 
As  a  part  of  the  history  of  the  country,  it  is 
known  that  lands  throughout  the  whole  state 
began  to  rise  In  value  about  1900,  and  since 
then  have  steadily  appreciated.  Now  the 
plaintiff  fixes  the  value  of  Doe  Hall  at  $20,- 
000.  The  defendant  fixes  the  value  at  not 
less  than  $10,000.  I  have  no  doubt  but  that 
fact,  in  a  measure,  accounts  for  this  contro- 
versy, both  the  demand  and  the  refusal  of 
the  demand 

"The  parties  submitted  their  differences  to 
a  friendly  board  of  arbitrators;  but  its  con- 
clusion is  not  set  up  as  a  bar,  and  throws  no 
light  on  the  issues  now  made. 

"The  plaintiff  concedes  that  one-half  the 
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land  belongs  to  the  defendant;  that  his  one-  ] 
half  is  liable  to  contribute  a  moiety  of  the 
purchase  price  of  $6,000;  and  that  the  de- 
fendant is  entitled  to  have  the  improvements 
he  has  made  on  the  premises,  but  that  the  de- 
fendant is  chargeable  with  the  timber  he 
gathered  from  the  premises  and  for  the  rents 
which  he  received  in  excess  of  his  share. 

*The  issue  of  fact  which  lies  at  the  thresh- 
old of  the  controversy  Is  the  meaning  of  the 
Smith  letter.  The  defendant's  contention  Is 
that  this  letter  amounted  only  to  an  option, 
extended  by  Morrison  to  Leland,  to  buy  a 
one-half  interest  in  the  premises  at  any  time 
before  December  1, 1896.  The  plaintiif's  con- 
tention is  that  it  was  more  than  that,  and 
was  a  declaration,  in  ^ect,  which  modified 
the  title,  made  at  the  same  sitting  and  abso- 
lute on  its  face. 

"If  the  Smith  letter  Is  considered  In  con- 
nection with  the  fact  that  Leland  was  the 
owner  at  outstart,  that  he  first  made  a  con- 
tract to  let  Morrison  have  a  one-half  interest, 
that  he  thereafter  mortgaged  the  land  to  Mor- 
rison to  save  him  from  loss,  that  the  last  pay- 
ment to  Sanders  was  due  January  1,  1895, 
that  after  December  1,  1896,  and  on  Decem- 
ber 16,  1896,  Morrison  acknowledged  in  writ- 
ing that  Leland  was  the  owner  of  one-half, 
then  the  conclusion  is  irresistible  that  the 
two  men  were  tenants  in  common,  each  of  a 
half.  The  fact  is  fixed,  not  altogether,  it  is 
true,  but  in  large  measure,  by  the  writings  of 
the  defendant,  and  there  is  no  escape  from 
that  conclusion. 

"Beyond  question,  on  December  16,  1896, 
by  the  defendant's  own  confession  in  the  letr 
ter  of  that  date,  Leland  had  then  the  full 
right  to  pay  $3,083  and  accept  a  deed  for  a 
one-half  interest  in  the  land.  That  was  16 
days  after  the  expiration  of  the  alleged  op- 
tion. It  is  true  that  defendant  now  denies 
that  Leland  had  this  right  of  redemption; 
but  the  letter  fixes  the  fact  against  the  pres- 
ent denial,  and  the  present  denial  gives  preg- 
nant meaning  to  the  letter. 

"If  the  defendant  had  that  right  on  that 
day,  when  and  how  did  he  lose  it? 

"Bights  are  reciprocal.  The  defendant 
then  had  the  right  to  sell  Leland's  one-half 
and  have  the  proceeds  applied  to  the  payment 
of  his  half  of  the  Sanders  debt,  and  have  the 
plaintiff's  equity  barred.  The  defendant  had 
the  right  for  20  years  thereafter.  The  lapse 
of  that  time  alone  would  have  defeated  the 
right  The  plaintiff  had  the  corresponding 
right  to  wait  14  years  thereafter  to  enforce 
his  'right  The  long  lapse  of  time,  to  wit,  14 
years,  operates  only  to  throw  a  doubt  over  the 
fact  of  plaintiff's  contention;  but  the  proper 
evidence  dissolves  the  doubt 

"The  defendant  objected  to  the  parol  testi- 
mony of  the  plaintiff,  which  tends  to  prove 
that  the  deed  was  not  intended  to  be  abso- 
lute. I  think  the  testimony  was  competent 
It  does  not  vary  the  terms  of  the  written  in- 
strument;   but  it  tends  to  well  explain  and 


confirm  the  evidence  of  all  the  writings  to- 
gether that  the  parties  intended  that  Leland 
should  be  half  owner  of  the  plantation. 
Shute  V.  Shute,  82  S.  G.  264,  04  S.  E.  145. 

"The  defendant  relies  upon  a  verbal  and 
strict  construction  of  the  letter  of  December 
16,  1896,  to  show  that  Morrison  was  not  fully 
minded  to  go  back  to  the  contract  of  1892, 
and  that  at  best  he  proposed  a  case  for  Le- 
land's  action  on  the  hypothesis  that  they  did 
go  back  to  the  contract  of  1892.  But  the  let- 
ter In  its  entirety — all  of  it — ^proves  that 
Morrison  was  there  mindful  of  Leland's  right 
to  pay  up  and  take  legal  title.  And  this  view 
is  strengthened  when'  the  history  of  the 
transaction  from  first  to  last  is  recalled. 

"There  la  no  room  to  apply  the  defense  of 
estoppel  to  the  plaintiff.  And  I  do  not  under- 
stand that  such  a  defense  is  seriously,  if  at 
all,  made.  But  if  it  Is,  the  testimony  does 
not  sustain  it  Leland  had  no  knowledge 
that  Morrison  did  not  have.  Morrison  had 
done  no  act,  at  Leland's  suggestion  or  acqui- 
escence, which  will  work  injury  to  him. 
Morrison  has  not  been  misled.  If  anybody 
has  been  injured  by  the  transaction,  it  is 
Leland.  The  Improvements  made  by  Morri- 
son were  made  on  his  own  land,  and  of  right 

"Now,  am  I  able  to  sustain  the  plea  of 
laches?  That  doctrine  is  applied  to  prevent 
the  commission  of  a  wrong. 

"The  plaintiff's  long  delay  In  prosecuting 
his  right  may,  in  a  measure,  be  explained. 
Some  men  are  slow  at  any  time  to  take  ac- 
tion. They  procrastinate,  and  months  length- 
en into  years,  and  years  into  decades.  And 
the  parties  are  akin,  and  either  of  them 
might  well  abhor  a  resort  to  the  courts  of 
the  county  to  settle  their  differences. 

"At  the  outstart  the  land  was  of  small 
value;  timber  growing  upon  it  was  not  then 
exploited;  the  rise  in  value  was  gradual  and 
constant  so  that  at  last  it  grew  to  be  an  es- 
tate. 

"But  above  all  things  no  harm  can  come  to 
Morrison  by  granting  the  relief  sought  He 
cannot  lose  a  cent  He  testified  that  the  Im- 
provements, which  cost  him  some  $5,000,  are 
on  such  part  of  the  whole  as  may  be  set  aside 
to  him  when  partition  be  had.  He  is  entitled 
to  have  that  remedy  to. protect  him  from  loss. 

"He  is  furthermore  entitled  to  have  Le- 
land's half  interest  first  subjected  to  the  pay- 
ment of  all  sums  which  Morrison  has  paid, 
and  which  Leland  ought  to  have  paid.  When 
that  has  been  done,  if  there  yet  be  a  surplus, 
then  Leland  is  entitled  to  it  It  seems  to  me 
that  this  is  complete  equity. 

"Finally,  the  defendant  contends  that  in 
the  making  of  the  mortgage  and  the  deed  by 
Leland  to  Morrison  there  was  present  in  Le- 
land's mind  a  fraudulent  intent  to  circum- 
vent his  creditors  and  sequester  his  property 
from  their  reach.  If  that  be  so,  then  Ijeland 
is  not  entitled,  as  matter  of  course,  to  the 
remedy  he  now  seeks. 

But  the  testimony  does  not  merely  estab- 
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lish  80  grare  an  Issue.  l%ere  Is  no  proof 
that  Leland  is  now  insolvent,  or  that  his 
creditors  have  not  been  paid,  or  that  th^ 
were  hindered*  or  that  he  has  the  intent 
which  moTes  men  to  deceire.  He  was  em- 
barrassed. He  did  prefer  Morrison,  and  the 
preference  was  accepted;  and,  so  far  as  the 
evidence  shows,  the  preference  was  lawfnL 

"I  think  all  the  issues  have  been  thns  pass- 
ed npon;  and  I  condnde  that  the' prayer  of 
the  complaint  must  be  allowed.  - 

"I  shall  not  undertake  to  formulate  a  tech- 
nical order  for  relief,  but  shall  remand  the 
case  to  the  master  to  take  an  account  of  what 
may  be  due  by  Leland  on  the  purchase  price 
of  the  plantation;  to  ascertain  what  Leland 
is  chargeable  with  while  he  was  in  posses- 
sion; to  ascertain  what  Morrison  is  charge- 
able with  while  he  was  in  possession;  to  as- 
certain the  value  of  the  timber  cut  by  Morri- 
son, and  If  he  is  liable  therefor,  or  for  any 
part  of  it;  to  ascertain  what  rents  Morrison 
got,  and  if  he  is  liable  to  Leland  for  any  part 
thereof.    It  is  so  ordered." 

WnL  Henry  Parker,  of  Charleston,  for  ap- 
I>ellant  W.  A.  Holman,  of  Charleston,  and 
R.  C.  Holman,  of  Barnwell,  for  respondent 

WATTS,  J.  This  action  was  commenced 
by  the  plaintiff  against  the  defendant  on 
January  21,  1911,  and  was  in  a  general  na- 
ture an  action  to  declare  as  a  mortgage  a 
deed,  absolute  in  form,  conveying  realty  and 
transferring  personalty,  dated  October  24, 
1894;  for  an  accounting  of  the  rents  and 
profits  of  the  realty  and  a  partition  and  di- 
vision of  the  realty  as  between  tenants  in 
common.  The  answer  denies  that  there  was 
any  understanding  between  the  parties  that 
the  deed  was  a  mortgage,  and  alleges  that 
the  deed  was  a  deed  absolute,  and  the  con- 
sideration an  existing  indebtedness  between 
the  parties,  and  alleges  facts  setting  up  the 
defenses  of  laches  and  estoppel ;  also  Invokes 
the  equity  of  the  court  not  to  aid  the  plain- 
tiff in  enforcing  an  alleged  agreement  by 
way  of  secret  trust,  where  the  plaintilTs  pur- 
pose was  to  sequestrate  property  from  his 
creditors.  The  cause  was  heard  by  his  honor. 
Judge  Gage,  on  the  pleadings  and  testimony 
taken  before  the  master,  who  filed  his  decree 
in  September,  1911,  granting  the  relief  asked 
for  in  the  complaint  Thereupon  defendant 
appealed,  and  asks  reversal  of  the  same. 

For  a  proper  understanding,  the  decree  of 
Judge  Gage  should  be  set  out  in  the  report 
of  the  case.  The  exceptions  are  26  in  num- 
ber. Exceptions  1,  2,  3,  and  4  question  the 
correctness  of  his  ruling  in  holding  the  deed 
of  October  24,  1896,  to  be  a  mortgage,  and 
not  a  deed  absolute.  Exceptions  5,  6,  and  7 
in  holding  certain  parol  testimony  competent 
and  admitting  the  same.  Exceptions  8,  9,  10, 
and  11  question  his  honor's  construction  and 
findings  as  to  the  effect  of  certain  letters  and 
leases  introduced  in  evidence.  Exceptions  12, 
IS»  and  14  question  his  holding  and  finding 


as  to  plaintifTs  right  to  redeem,  and  that 
the  doctrine  of  estoppel  does  not  apply  under 
the  fticts  of  the  case,  and  the  testimony  does 
not  sustain  the  doctrine  of  estoppel.  The 
other  exceptions  complain  of  the  finding  of 
facts  by  the  Judge,  and  except  to  pretty 
much  all  of  his  fhidings  of  fact  and  his  con- 
clusions of  law.  We  will  not  undertake  to 
discuss  the  exceptions  in  the  case  seriatim, 
but  will  try  to  dispose  of  them  und^  gen- 
eral head& 

The  pivotal  point  in  the  case  hinges  upon 
the  question  of  law  whether  the  conveyance 
of  Leland  to  Morrison,  in  October,  1884, 
was  what  it  purported  to  he,  a  deed  absolute, 
or  a  mortgage;  and,  if  it  was  intended  as  a 
mortgage,  has  Leland  by  his  conduct  and 
acts  so  conducted  himself  during  this  time 
as  to  mislead  Morrison  to  his  prejudice,  and 
to  be  guilty  of  such  laches  as  to  defeat  his 
contention? 

[1,  2]  We  wlU  first  consider  and  dispose 
of  the  exceptions  which  complain  of  error  on 
the  part  of  his  honor  in  admitting  parol 
testimony.  It  will  be  borne  in  mind  that  tlie 
evidence  In  this  case  was  taken  before  tlie 
master,  and,  under  the  law,  it  Is  his  duty  to 
take  all  of  the  testimony  offered  and  report 
it  to  the  court  Even  if  incompetent  testi- 
mony was  in  evidence,  as  this  was  not  a 
Jury  trial,  but  a  trial  before  the  Judge»  it  is 
reasonable  to  suppose  his  honor,  in  reaching 
his  conclusions  as  to  the  facts  of  the  case, 
did  not  base  his  decision  upon  anything  but 
competent,  relevant  testimony. 

[S]  There  is  no  doubt  that  testimony  is 
competent  to  show  that  a  deed,  absolute  on 
its  face,  is  in  reality  a  mortgage,  and  that 
this  may  be  shown  by  parol  evidence. 
Brownlee  v.  Martin,  21  S.  C.  399;  Tant  v. 
Guess,  37  S.  C.  489,  16  S.  B.  472;  CressweU 
V.  Smith,  61  S.  C.  679,  39  S.  E.  757. 

[4]  His  honor  committed  no  error  in  ad- 
mitting this  testimony;  he  having  been  sat- 
isfied by  all  of  the  comx)etent  testimony  in 
the  case  that  the  purported  deed  was  in- 
tended by  the  parties  to  be  a  mortgage,  and 
not  a  deed,  and. this  being  conclusively  proven 
by  the  letter  of  Morrison  to  Leland,  dated 
October  24,  1894,  as  to  the  exceptions  of  his 
honor's  finding  of  fact  in  reference  thereto. 
For  the  reasons  stated  by  the  circuit  Judge, 
this  court  is  satisfied  with  his  findings.  **It 
was  incumbent  on  the  apx)ellant  to  satisfy 
this  court  by  the  prei>onderance  of  the  evi- 
dence that  his  honor,  the  presiding  Judge, 
erred  in  his  findings  of  fact,  which  he  has 
failed  to  do.*'  Hickson  Lumber  Co.  v.  Sel- 
lings, 91  S.  C.  473,  74  S.  E.  1072.  These  ex- 
ceptions are  overruled. 

[S]  Having  concurred  with  his  honor  in  his 
finding  that  the  deed  was  intended  as  a 
mortgage,  we  will  next  consider:  Has 
Leland  so  conducted  himself  as  to  have  his 
claim  that  it  was  intended  as  a  mortgage  to 
be  defeated  by  laches,  estoppel,  or  any  other 
cause  by  the  action  and  conduct  of  Leland 
during  this  time? 
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There  is  no  doubt  tbat  where  a  deed, 
though  absohite  In  form,  is  shown  to  be  in- 
tended as  a  security  for  the  payment  for  a 
debt,  it  will  always  remain  a  security  until 
foreclosed  by  some  Judicial  proceeding,  or 
unless  the  party  deprives  himself  of  the  in- 
terest he  has  in  the  property  by  some  subse- 
quent conveyance  or  relinquishment  of  in- 
terest. 

In  Walling  v.  Aiken,  McMul.  Eq.  18,  the 
court  says:  "We  concur  very  fully  with  the 
presiding  diancellor  that  the  conveyances  of 
the  lands  by  Neely  and  Kennedy,  connected 
with  the  written  agreement  between  the 
complainant  and  the  defendant,  constitute 
a  mortgage  or  security.  And  it  is  the  well- 
known  rule  of  the  court  that  that  which  was 
originally  intended  as  a  security  shall  never 
be  turned  into  an  absolute  conveyance.  Eiven 
if  it  be  expressly  stipulated  that  if  the 
money  be  not  paid  at  a  given  day  the  title 
shall  be  absolute,  and  the  estate  irredeem- 
able, this  stipulation  operates  nothing.  And 
it  is  equally  incomi)etent  to  stipulate  from 
what  source  the  funds  to  redeem  shall  be  de- 
rived. The  niortgagee  is  considered  in  this 
court  only  as  a  creditor;  and  all  that  he  is 
entitled  to  is  his  money,  coming  at  what 
time  (within  the  known  limits),  or  from  what 
source,  it  may." 

In  Brownlee  v.  Martin,  21  S.  a  400,  this 
language  is  used  by  Chief  Justice  Mclver: 
'^he  law  looks  with  Jealously  and  suspicion 
upon  all  dealings  between  the  mortgagee  and 
the  mortgagor  from  the  supposed  influence 
which  the  former  has  over  the  latter.  If, 
therefore,  a  deed,  absolute  on  its  face,  is 
shown  (as  it  may  be  shown  by  parol  evidence) 
to  have  been  executed  merely  as  a  security 
for  a  debt,  it  will  operate  only  as  a  mortgage, 
and  it  cannot  be  converted  by  any  subsequent 
written  agreement  into  an  absolute  convey- 
ance, unless  such  subsequent  agreement  is 
based  upon  a  sufficient  consideration,  and 
Is  shown  to  have  been  fairly  made,  without 
undue  influence  by  the  creditor;  and  the  bur- 
den of  showing  this  is  upon  the  mortgagee. 
In  other  words,  it  must  amount  to  a  sale  of 
the  equity  of  redemption,  fairly  made,  upon 
sufficient  consideration.  These  views  are 
fully  supported  by  authority.  Russell  t. 
Southard,  12  How.  139  [13  L.  Ed.  027],  recog- 
nized in  Lee  v.  Lee,  11  Rich.  E^q.  582,  and 
followed  by  Babcock  v.  Wyman,  19  How.  289, 
[15  L.  Ed.  6441;  Villa  v.  Rodriguez,  12  Wall. 
323  [20  L.  Ed.  406];  Morgan  v.  Shinn,  15 
Wall.  105  [21  L.  Ed.  87] ;  Peugh  v.  Davis,  96 
U-  S.  332  [24  L.  Ed.  775];  Brick  v.  Brick,  98 
U.  S.  514  [25  li.  Ed.  256]."  This  doctrine  is 
adhered  to  and  reaffirmed  in  the  case  of 
Tant  V.  Guess,  37  S.  O.  497,  16  S.  E.  472. 

Applying  the  facts  of  the  case  to  these  de- 
cisions, the  irresistible  conclusion  is  that 
Morrison  only  held  one-half  of  the  land  as  se- 
curity for  a  debt;  and  that  he  and  Leland 
are  tenants  in  common  of  the  land  in  dispute, 
Ymless  Leland  is  estopped  by  lapse  of  time 


or  some  other  good  cause  from  asserting  his 
right  to  have  the  deed  in  question  declared 
a  mortgage  or  security  to  one-half  interest. 

Jones  on  Mortgages  (volume  1,  §  330)  says : 
"Delay  in  asserting  an  absolute  deed  to  be 
a  mortgage  has  not  the  same  effect  upon  the 
rights  of  the  parties  that  attends  delay  in 
seeing  to  enforce,  in  equity,  the  perform- 
ance of  an  ^cecutory  contract  Once  a  mort- 
gage, always  a  mori^ge,  is  the  maxim  of  the 
law;  '  and  payment  does  not  stand  on  the 
footing  of  performance  In  equity.  The  char- 
acter of  the  deed  being  fixed  by  the  evidence 
as  conditional,  the  mortgagor  has  the  same 
time  to  make  payment  that  any  other  debtor 
has.  The  right  to  foreclose  and  the  right 
to  redeem  are  reciprocal ;  and  if  one  is  bar- 
red the  other  is  also  barred.  The  only  ^ect 
that  delay  can  have  in  such  a  case  is  in  its 
bearing  on  the  primary  question  of  mortgage 
or  no  mortgage.  The  poverty  of  the  mort- 
gagor, and  many  other  circumstances,  may 
suflSdently  explain  this.  No  lapse  of  time 
short  of  that  which  is  sufficient  to  bar  the 
action  will  prevent  the  introduction  of  parol 
evidence  to  show  a  deed  was  Intended  as  a 
mortgage.'  •• 

In  Anding  v.  Davis,  88  Miss.  574,  77  Am. 
Dec.  658,  we  find :  "Parol  evidence  is  admis- 
sible to  show  that  a  deed,  absolute  on  its 
face,  was  intended  by  the  parties  to  have 
operation  only  as  a  mortgage;  and  it  is  im- 
material in  this  respect,  as  between  the  par- 
ties, whether  the  debt  intended  to  be  secur- 
ed was  then  contracted  by  the  mortgagor,  or 
was  contracted  for  the  purpose  of  securing 
a  pre-existing  d^t.  Complainant's  right,  if 
competent  in  its  inception  to  be  established 
by  parol  evidence,  will  not  be  lost  by  any 
lapse  of  time  not  sufficient  to  bar  it  by  the 
statute." 

[6]  Under  the  law  of  this  state,  the  life  of 
a  mortgage  is  20  ^ears.  Any  time  during  that 
period,  the  owner  of  it  has  the  right  to  fore- 
close it;  and  If  the  statute  of  limitations 
does  not  bar  the  right  to  foreclose  it  would 
not  bar  the  right  to  redeem.  The  right  to 
foreclose  and  the  right  to  redeem  are  recip- 
rocal. When  the  right  of  one  exists,  the  other 
exists.  When  one  Is  barred,  the  other  is 
barred.  The  questions  presented  by  these 
exceptions  are  dependent  upon  the  findings 
of  fact  For  the  reasons  stated  by  his  honor, 
the  circuit  Judge,  this  court  Is  satisfied  with 
his  finding  of  facts,  mentioned  in  the  assign- 
ment of  error,  and  these  exceptions  are  over- 
ruled. These  conclusions  practically  dispose 
of  the  whole  case;  and,  while  the  testimony 
shows  that  Morrison  behaved  in  the  most 
lenient  and  forbearing  manner  with  Leland 
and  treated  him  with  the  greatest  considera- 
tion, and  used  his  credit  by  borrowing  money, 
when  it  was  hard  to  do,  and  befriended  him 
in  every  way,  and  patiently  tried  to  get  the 
matter  adjusted  on  the  most  generous  terms 
and  honestly  thought  later  that  he  had  an  ab- 
solute deed  to  the  land,  we  are  constrained 
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to  hold  that  the  deed  was  a  mortgage,  and 
that  Leland  has  the  right  to  redeem;  that 
Morrison  should  have  forclosed,  and  his  len- 
ieny,  forhearance,  and  generosity  has  been 
his  undoing. 

This  court  is  satisfied  with  the  finding  of 
facts,  set  out  in  the  assignment  of  error  on 
the  part  of  his  honor,  the  circuit  judge,  that 
the  court  will  not  aid  the  plaintilf  in  enforc- 
ing an  alleged  agreement,  by  way  of  secret 
trust,  where  the  purpose  of  the  plaintifT  was 
to  sequestrate  property  from  his  creditors, 
for  the  reasons  stated  by  the  circuit  judge. 
We  may  say  that  the  appellant  has  failed  to 
convince  this  court  that  there  was  error  in 
the  particulars  mentioned  In  the  other  excep* 
tlons.  All  exceptions  are  therefore  over- 
ruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

GARY,  O.  J.,  and  WOODS  and  HYDRICK, 
JJ.,  concur.  ERASER,  J.,  did  not  sit  in  this 
case. 

(71  W.  Va.  56) 

MARTIN  et  al.  ▼.  BERKE2LBY  COUNTY 

COURT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

SepL  7,  1912.) 

(8yUahu9  hy  ih€  Court.) 

Intoxicating  Liquors  (§  61*)  —  Liicensb  — > 

Mandamus. 

Section  46,  c.  6,  Acts  of  1909,  gives  the 
council  of  the  city  of  Martinsburg  sole  power 
to  grant  or  refuse  license  to  sell  intoxicating 
liquors,  in  the  city  or  within  two  miles  of  its 
limits^  and  when  It  has  granted  such  license 
the  act  is  mandatory  upon  the  county  court  to 
grant  a  state  license. 

[Kd,  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  60-62;  Dec.  Dig.  §  61.*} 

Application  of  T.  W.  Martin  and  others 
for  writ  of  mandamus  to  the  County  Court 
of  Berkeley  County.    Writ  granted. 

Faulkner,  Walker  &  Woods  and  H.  H. 
Emmert,  all  of  Martinsburg,  for  petitioners. 
A.  B.  Noll  and  A.  C.  Nadenbousch,  both  oi 
Martinsburg,  and  Marshall  McCormick,  of 
Roanoke,  Va.,  for  respondent 

BRANNON,  P.  On  the  10th  day  of  June, 
1912,  the  council  of  the  dty  of  Martinsburg 
granted  to  T.  W.  Martin  a  license  to  sell  at 
retail  spirituous  liquors  at  the  Berkeley 
Hotel  in  that  city.  On  the  11th  day  of  July, 
1912,  said  Martin  presented  to  the  county 
court  of  Berkeley  county  a  certified  copy  of 
the  order  of  the  city  council  granting  such 
license  and  asked  the  court  to  grant  him  a 
state  license  to  sell  such  liquors  at  said 
hotel.  The  county  court  entered  an  order 
stating  such  application  to  it  for  such  state 
license,  and  the  council  grant,  and  stating 
that  Martin  had  paid  the  tax  and  complied 
with  all  the  requirements  of  law  in  relation 
to  the  matter,  and  refusing  to  grant  such 


state  license.  Said  Martin  now  asks  this 
court  to  grant  him  a  writ  of  mandamus 
against  the  county  court  requiring  it  to 
grant  such  state  license. 

The  case  Involyes  the  construction  of  sec- 
tion 46  of  chapter  6  of  the  Acts  of  the  Legis- 
lature of  1909,  the  present  charter  of  Mar- 
tinsburg. That  section  says  that  whenever 
anything  for  which  a  state  license  is  re- 
quired to  be  done  within  that  city  its  author- 
ities may  require  a  license.  A  power  of  rev- 
ocation of  license  is  also  given  the  dty. 
This  gives  the  licensing  power  to  the  dty. 
indicating  intent  to  give  this  populous,  im- 
portant municipality  an  autonomy  or  self- 
governing  power  as  to  this  matter.  This 
clause  is  followed  by  the  language:  *'And 
no  license  to  sell  strong  or  spirituous  liquors* 
or  wine,  or  beer,  ale,  porter  or  drinks  of  like 
nature,  within  said  dty,  or  within  two  miles 
of  •  the  corporate  limits  thereof,  shall  be 
granted  by  the  county  court  of  Berkeley 
county,  unless  the  ];)erson  applying  therefor 
shall  produce  to  said  county  court  the  cer- 
tificate of  the  council  of  the  dty  that  said 
council  has  granted  a  city  license  authoriz- 
ing said  person  to  sell  as  aforesaid;  and 
upon  the  production  of  said  certificate  before 
said  county  court,  said  court  shall  grant  a 
state  license  to  sell  as  aforesaid  to  said  per- 
son, upon  his  compliance  with  all  the  re- 
quirements of  law  in  relation  thereto.** 

Here  is  plainly  further  manifested  a  pur- 
pose to  vest  in  the  dty  the  sole  power  to 
grant  or  refuse  such  license.  We  do  not 
deem  it  necessary  to  further  discuss  the  case, 
or  go  over  the  numerous  points  made  in 
argument,  as  we  are  of  the  unanimous  opin- 
ion that  this  case  is  ruled  by  the  case  of 
Ward  &  Co.  v.  County  Court,  51  W.  Va.  102; 
41  S.  E.  154. 

Therefore  we  award  the  mandamus. 


(U  Oa.  App.  63B) 
ROME  INS.  CO.  V.  THOMAS.  (No.  3,833.) 
(Court  of  Appeals  of  Georgia.    Sept  27,  1912.) 

(SyUahui  ly  the  Court.) 

1.  Appeal  and   Ekbob   (§   1051*)— Review- 
Harmless  EiBBOB— Admission  of  Evidence. 

While  declarations  of  an  alleged  agent  are 
not  admissible  to  prove  agency,  still  the  error 
of  permitting  a  witness  to  testify  that  a  named 
person  said  he  was  the  agent  of  another  is  im- 
material, when  the  statement  is  made  in  con- 
nection with  the  recital  of  such  facts  and  cir- 
cumstances as  would  fully  authorize  the  con- 
clusion that  he  did  in  fact  sustain  that  rela- 
tion to  the  alleged  p^ncipal.  WTiere  the 
extraneous  circumstances,  independently  of  and 
without  regard  to  the  declarations  of  the  agent 
himself^  conclusively  tend  to  establish  the  fact 
of  his  agency,  his  declarations,  though  inadmis- 
sible if  standing  alone,  may,  as  part  of  the  res 
gesto  of  the  transaction,  be  considered. 

[Ed.  Note. — ^Por  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4161-4170;  Dec.  Dig.  { 
1051.*] 

2.  Trial  (§  261*)—lNSTBUcTioNa— Requests. 

A  triai  judge  is  not  required  to  perfect  a 
request  which  is  incorrect,  and,  if  the  charge  as 
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rpqnested  is  defective,  he  may  refuse  instruc- 
tions upon  that  subject  altogether,  unless  the 
instruction  relates  to  a  matter  so  material  to 
the  issue  as  that,  even  in  the  absence  of  a  re- 
quest, it  would  be  error  to  omit  to  charge  the 
jury  upon  the  subject. 

[Ed.  Note. — For  other  cases,  see  Trial,  Gent. 
Dig.  |§  660,  671,  675 ;   Dec.  Dig.  §  261.*] 

3.   iNStFRAlTCK    (§    378*)— AVOIDANOB  —  EfeTOP- 

FEir— Knowledge  of  Agent. 

As  to  all  matters  affecting  conditions  pre- 
cedent to  a  contract  of  insurance,  the  knowledge 
of  the  agent  of  the  insurance  company  is  im- 
puted to  the  company,  and  the  company  is 
thereby  charged  with  notice  of  any  facts,  af- 
fecting the  risk  about  to  be  assumed,  which 
may  have  come  to  or  rest  in  the  knowledge  of 
its  agent,  and  which  good  faith  in  the  discharge 
of  his  duty  as  agent  would  require  him  to  dis- 
close to  his  principal. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  |§  968-974 ;   Dec.  Dig.  §  SIS*] 

4.  Insubange  (§  378*)— -Avoidance  —  Estop- 
pel—Knowledge  or  Agent. 

If,  before  or  at  the  time  of  execution  of 
the  contract  of  insurance,  the  insurance  com- 
pany's agent  who  procured  the  contract  had 
notice  that  the  assured  was  not  in  good  health, 
but,  on  the  contrary,  was  suffering  from  an  in- 
curable disease,  and  nevertheless  the  policy 
was  issued  and  delivered,  and  the  premium 
accepted  thereon,  the  insurer  will  be  presumed 
to  have  waived  a  condition  avoiding  the  policy 
in  the  event  of  ill  health  of  the  assured  at  the 
time  of  its  delivery,  and  will  be  estopped  from 
setting  up  that  provision  of  the  poUcy  in  de- 
fense to  an  action  upon  the  contract  of  insur- 
ance. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  §§  96^-974;  Dec.  Dig.  §  378.*] 

Error  from  City  Court  of  Columbns;  Q.  T. 
Tigner,  Judge. 

Action  by  Hazel  Thomas,  by  next  friend, 
against  the  Rome  Insurance  Company.  Judg- 
ment for  plalntifT,  and  defendant  brings  er- 
ror.    Affirmed* 

H.  R.  Goetchius  and  Chapman  &  Howard, 
all  of  Columbus,  for  plaintiff  in  error.  D. 
L.  Parmer  and  E.  H.  Rawls,  both  of  Colum- 
bus, for  defendant  in  error. 

RUSSELL,  J.  Hazel  Thomas,  by  her  next 
friend,  brought  suit  against  the  Rome  In- 
surance Company  for  $180,  beside  interest, 
claimed  to  be  due  her  as  beneficiary  of  an 
insurance  policy  upon  the  life  of  her  mother. 
It  was  admitted  that  the  policy  was  issued 
by  the  company  and  the  premiums  paid  up 
to  and  including  September  26, 1910,  that  the 
insured  died  on  October  31,  1910,  and  that 
demand  for  payment  had  been  made  by  the 
beneficiary,  and  had  been  refused.  There 
was  no  contradiction  of  the  evidence  to  the 
effect  that  the  application  was  taken  by  one 
J.  E.  Sharpe,  who  was  an  agent  of  the  com- 
pany; that  the  policy  Was  issued  August  1, 
1910;  that  the  premiums  were  regularly  paid 
when  due,  up  to  and  including  September 
26,  1910;  that  the  next  premium  was  due 
October  3,  1910;  that  the  insured  died  of 
pellagra,  and  had  pellagra  two  years  before 
her  death,  and  had  be^i  attended  by  physi- 
cians for  it,  but  that  she  was  not  afflicted 
with  any  other  disease  or  complaint    There 


was  sharp  conflict  in  the  testimony  as  to 
whether  the  agent,  Sharpe,  had  notice  at 
the  time  he  took  the  policy  that  the  insured 
had  pellagra.  The  evidence  was  also  in  con- 
flict as  to  whether  the  assured  signed  the 
application  and  the  physician's  certificate. 
There  was  positive  testimony  in  behalf  of  the 
plaintiff  that  the  assured  did  not  sign  either 
the  application  or  the  medical  examiner's 
report — ^that  the  signatures  there  appearing 
were  not  her  genuine  signatures.  The  de- 
fendant produced  evidence  to  the  effect  that 
its  agent  had  no  notice  of  the  ill  health  of 
the  assured,  and  that  no  other  agent  of  the 
company  had  any  reason  to  suspect  that  the 
assured  was  not  in  good  health.  The  defend- 
ant contended  that  the  policy  lapsed  for  non- 
payment of  premiums,  and  the  evidence  as  to 
this  point  was  in  conflict  The  evidence  on 
the  part  of  the  plaintiff  was  that  the  insured 
died  on  October  28,  1910,  while  there  was 
testimony  tn  behalf  of  the  defendant  that  she 
did  not  die  until  October  31,  1910.  The 
clause  of  the  policy  pertinent  to  this  issue 
was  that,  "should  the  death  of  the  insured 
occur  whUe  any  premium  is  in  arrears  not 
exceeding  four  weeks,  the  company  wUl 
nevertheless  pay  the  policy,  subject  to  its 
conditions.'*  Under  the  defendant's  evidence 
if  the  insured  died  October  31st,  the  policy 
had  lapsed,  because  the  premiums  were  then 
more  than  four  weeks  in  arrears.  But  under 
the  plaintiff's  testimony  that  the  insured 
died  October  28th  the  policy  had  not  lapsed. 
In  addition  to  this,  the  plaintiff  introduced 
testimony  to  the  effect  that  payment  of  the 
accrued  premiums  was  tendered  on  October 
18th,  and  was  refused  by  an  agent  of  the 
company,  who  was  authorized  to  receive 
them.  Summarizing  the  material  issues  of 
fact,  only  three  were  presented:  (1)  Did  the 
company,  at  the  time  the  application  was 
taken,  have  notice  that  the  insured  had  pel- 
lagra? (2)  Did  the  insured  die  on  October 
28,  or  on  October  31,  1910?  (3)  Did  the  in- 
sured make  any  material  misrepresentations 
with  intent  to  defraud  the  insurance  com- 
pany by  inducing  it  to  issue  the  policy?  The 
evidence  on  behalf  of  the  plaintiff  as  to  each 
of  these  issues  was  sufficient  to  sustain  as 
matter  of  fact  the  finding  of  the  jury;  and 
therefore  the  question  as  to  whether  the  trial 
court  erred  in  refusing  a  new  trial  depends 
upon  the  general  assignment  of  error;  that 
the  verdict  is  contrary  to  law,  and  those 
specific  assignments  of  error  in  which  com- 
plaint is  made  that  the  court  erred  in  the 
admission  of  certain  testimony,  in  instruc- 
tions to  ttie  jury,  and  in  refusing  to  instruct 
as  requested. 

[1]  1.  It  is  insisted  that  the  court  erred  in 
permitting  the  witness  Ellene  Thomas,  over 
the  objection  of  the  defendant  that  agency 
coiQd  not  legally  be  shown  by  proof  of  dec- 
larations of  tile  alleged  agent,  and  that  the 
proposed  evidence  was  hearsay,  to  testify: 
**I  offered  to  pay  certain  premiums  to  a  man 
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who  said  his  name  was  Wright  and  was  an 
agent  of  the  company,  bat  he  declined  to  re* 
oelve  the  nnpald  premloms.  He  'said  the  pol- 
icy had  lapsed."  Proof  of  agency  cannot  be 
made  by  mere  declarations  of  the  alleged 
agent,  and.  If  the  evidence  In  qnestion  stood 
alone^  the  objection  would  be  meritorious. 
The  court,  howeyer,  stated  that  the  testimony 
was  admitted  to  be  considered  in  connection 
with  other  testimony  In  the  case,  to  enable 
the  Jury,  upon  consideration  of  the  testimony 
as  a  whole,  to  determine  whether  Wright 
was  the  agent,  and  that  the  agency  could  not 
be  proved  by  declarations  of  the  alleged 
agent  alone.  By  reference  to  the  brief  of  tee- 
timony  It  appears  that  the  man  who  said  his 
name  was  Wright,  and  who  another  witness 
said  was  Wright,  came  to  the  home  of  this 
witness  In  response  to  a  request  by  telephone 
to  the  Insurance  company  to  send  an  agent 
to  collect  premiums.  In  response  to  this  tele- 
phone message  two  men  (one  of  them  the  man 
who  said  his  name  was  Wright)  appeared. 
They  stated  they  had  come  in  response  to  the 
telephone  message.  They  asked  for  the  bene- 
ficiary's receipt  book.  They  had  the  com- 
pany's books  and  receipt  book.  They  exam- 
ined the  beneficiary's  receipt  book,  and  they 
then  declined  to  accept  any  premium  on  the 
policy,  stating  as  the  reason  that  the  policy 
had  lapsed.  We  agree  with  the  trial  judge 
that  these  circumstances  were  sufficient  to 
authorize  the  jury  to  conclude  that  Wright 
was  an  agent  of  the  comimny.  His  statement 
that  he  was  an  agent,  in  connection  with  the 
fact  that  he  came  in  response  to  a  telephonic 
request  for  an  agent,  was  at  least  a  part  of 
the  res  gestae  of  the  transaction,  and  so  il- 
lustrative of  the  other  circumstances  to 
which  the  witness  testified  as  to  be  practical- 
ly Inseparable  from  them.  Even  If  the  objec- 
tion to  that  portion  of  the  testimony  In  which 
the  witness  alleged  that  Wright  said  he  was 
an  agent  should  have  been  sustained,  the  fact 
that  a  man  who  had  the  company's  books  and 
receipt  book,  after  examining  the  receipts  for 
premiums  which  had  been  paid  upon  the  pol- 
icy, said  that  the  policy  had  lapsed,  should 
certainly  not  have  been  excluded;  and  noth- 
ing is  better  settled  than  that  when  an  ob- 
jection is  offered  to  certain  testimony  as  a 
whole,  and  any  portion  of  It  is  competent,  the 
objection  should  not  be  sustained.  It  is  the 
duty  of  the  counsel  in  making  his  objection, 
and  not  the  duty  of  the  court  In  passing  upon 
it,  to  separate  the  wheat  from  the  chaff. 

While  declarations  of  an  alleged  agent 
are  not  admissible  to  prove  ag^icy,  still  the 
error  of  permitting  a  witness  to  testify  that 
a  named  person  said  he  was  the  agent  of 
another  is  Immaterial  when  the  statement 
is  made  In  connection  with  the  recital  of 
such  facts  and  circumstances  as  would  fully 
authorize  the  conclusion  that  he  did  in  fact 
sustain  that  relation  to  the  alleged  prin- 
cipal. Where  the  extraneous  circumstances, 
independently  of  and  without  regard  to  the 


declarations  of  the  agent  himself,  condu- 
slvely  t^d  to  establish  the  fact  of  his  agen- 
cy, his  declarations,  though  inadmissible  if 
standing  alone,  may  be  considered  as  part  of 
the  res  gestte  of  the  transaction. 

[2]  2.  It  Is  insisted  that  the  court  erred 
in  failing  to  charge  the  Jury,  as  requested  in 
writing,  that  "whatever  you  may  find  as  to 
the  repres^itatlons  of  the  assured  to  the 
agent  of  the  defendant^  If  any  were  made, 
as  to  pellagra,  you  may  also  go  farther,  and 
inquire  if  the  assured  did  or  did  not  make 
any  representations  to  the  agent  as  to  not 
having  been  attended  by  a  physician  for  a 
serious  disease  preceding  the  date  of  the 
policy.  If  the  facts  show  that  she  had  been 
so  attended,  and  she  suppressed  that  fact 
when  asked  with  reference  thereto,  then, 
under  the  terms  of  the  policy,  she  could  not 
recover."  It  Is  insisted  that  the  coarfs 
failure  to  give  this  charge  was  error  and 
harmful  to  the  defendant,  because  the  com- 
pany's answer  specifically  set  up  the  defense 
that  in  the  written  application  of  the  as- 
sured she  had  been  asked  if  she  had  been 
attended  by  a  physician  during  the  period, 
and  she  answered  "No,"  and  that  the  failure 
of  the  court  to  give  this  specific  charge  as 
requested  deprived  the  defendant  of  one  of 
its  main  grounds  of  defense,  and  was  par- 
ticularly harmful  for  the  additional  reason 
that  there  was  no  testimony  that  any  agent 
of  the  Insurance  company  had  ever  been  in- 
formed that  the  assured  had  been  attended 
by  a  physician  for  pellagra  during  the  year 
previous  to  the  application,  or  at  any  time; 
and,  under  the  express  terms  of  the  contract 
of  insurance^  the  policy  should  be  avoided. 
Of  course,  a  trial  Judge  is  never  required  to 
comply  with  a  request  to  the  Judge  which 
does  not  correctly  present  the  law,  nor  is  he 
required  to  perfect  the  charge,  so  as  to  ren- 
der it  appropriate  to  the  Issues  involved. 
For  this  reason,  we  think  the  court  did  not 
err  in  refusing  the  request  to  charge  as  pre- 
sented. But  there  Is  an  additional  reason 
why  the  request  was  properly  refused.  To 
have  given  the  Instruction  In  the  form  re- 
quested, the  court  would  necessarily  have 
taken  away  from  the  jury  the  right  to  pass 
upon  the  materiality  of  the  representations, 
and  would  have  permitted  the  Jury  to  con- 
sider them  without  any  reference  to  whether 
they  were  made  with  intent  to  deceive  and 
defraud  the  company.  There  was  evidence 
to  the  effect  that  the  agent  of  the  company 
was  Informed  at  the  time  he  filled  in  the  ap- 
plication that  the  insured  had  pellagra.  If 
this  evidence  was  believed  by  the  Jury,  it 
would  seem  that  it  would  be  Immaterial 
whether  the  applicant  stated  that  the  assur- 
ed had  been  treated  by  a  physician  or  not, 
because  all  the  testimony  was  to  the  effect 
that  pellagra  is  an  incurable  disease,  and 
the  purpose  of  the  inquiry  as  to  the  attend- 
ance of  a  physician  Is  to  enable  the  company 
by  inquiry  of  the  physician,  to  ascertain 
whether  the  person  whom  It  is  proposed  te 
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baye  Insured  is  In  fact  In  good  health.  This 
must  necessarily  be  tme,  because  the  state- 
ment that  one  is  in  good  health  Is  so  large- 
ly a  matter  of  opinion  and  so  general  as 
as  very  readily  to  give  rise  to  controversy. 
If  the  insurance  company  had  knowledge 
brought  home  to  its  agent  that  the  assured 
was  afflicted  with  pellagra,  it  could  not  rea- 
sonably be  assumed  that  the  applicant  would 
be  in  good  health  at  the  time  of  the  deliv- 
ery of  the  policy,  which  perhaps  would  oc- 
cur only  a  few  days  later. 

Even  if  the  first  clause  of  the  request  to 
charge  is  correct,  the  judge  could  not  in- 
struct the  jury  that  if  the  evidence  showed 
that  she  had  been  attended  by  a  physician, 
and  she  suppressed  that  fact  when  asked 
with  reference  thereto,  that  die  could  not 
recover,  because  it  was  In  the  province  of 
the  jury  to  say  whether,  as  a  matter  of  fact, 
the  agent  of  the  company  had  been  notified 
that  the  proposed  assured  was  suffering 
with  pellagra.  It  was  for  the  jury  to  say 
whether  or  not  pellagra  is  an  incurable  dis- 
ease, and  it  was  for  the  jury  to  say,  if  they 
found  the  truth  to  be  that  the  assured  had 
pellagra  and  the  agent  of  the  company  knew 
it  at  the  time  he  took  the  application,  wheth- 
er any  misrepresentation  the  assured  may 
have  made  as  to  the  condition  of  her  health 
was  material  or  fraudulent.  The  request 
for  an  instruction  upon  the  principle  which 
the  plaintiff  in  error  sought  to  have  present- 
ed to  the  jury  might  have  been  so  framed  as 
to  have  been  a  complete  statement  of  the 
priDcii^e  as  applicable  to  the  evidence,  but 
''unless  the  charge  is  Itself  a  complete  state- 
ment of  the  princit>le  involved,  without  re- 
quiring addition  or  alteration  to  make  it 
perfect,  a  failure  to  give  it  will  not  require 
new  trial.*'    Head  v.  Bridges^  67  Ga.  227  (4). 

[3,4]  8.  In  two  grounds  of  the  motion 
for  a  new  trial  complaint  is  made  of  instruc- 
tions of  the  court  under  which  notice  to  an 
agent  of  an  insurance  company  of  material 
facts  affecting  the  risk  was  imputed  to  the 
company;  and,  as  these  two  grounds  con- 
cern the  same  matter,  we  shall  treat  them 
together.  Exception  is  taken  to  an  instruc- 
tion to  the  effect  that  the  knowledge  of 
the  agent  was  the  knowledge  of  the  oompa- 
ny»  and  if  the  agent  knew,  at  the  time  that 
the  application  was  made,  that  the  assured 
had  a  fatal  disease,  and  notwithstanding 
this  the  policy  was  issued,  a  recovery  would 
not  necessarily  be  defeated.  Also  to  the 
following  charge:  "If  the  agent  of  the  com- 
pany had  notice  before  and  at  the  time  of 
taking  the  application  that  the  assured  was 
afflicted  with  a  serious  or  fatal  disease,  it 
would  be  notice  to  the  company,  and  be  a 
waiver  of  the  clause  in  the  policy  saying  it 
was  void  unless  assured  was  in  good  health 
when  the  policy  was  issued."  Neither  of 
these  instructions  was  erroneous.  In  Fair 
V.  Metropolitan  Life  Insurance  Co.,  5  Ga. 
App.  708,  63  S.  E.  812,  this  court  held  that 
the  knowledge  of  the  examining  physician 
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of  the  company,  after  physical  examination 
of  an  applicant  for  insurance,  of  any  of  the 
applicant's  ailments,  was  notice  to  the  com- 
pany; and  in  Johnson  v.  ^tna  Insurance 
Co.,  123  Ga.  404  (2),  61  S.  E.  339,  107  Am.  St 
Rep.  92,  it  was  ruled  that  limitations  in 
insurance  policies  upon  the  authority  of  the 
agent  of  the  company  to  waive  the  condi- 
tions of  the  contract  for  Insurance  are  to  be 
treated  as  referring  to  waivers  made  sub- 
sequently to  the  issuance  of  the  policy.  See, 
also.  Mechanics'  Ins.  Co.  v.  Mutual  Bldg.  Co., 
98  Ga.  266,  26  S.  E.  467.  In  iEtna  Insurance 
Co.  V.  Johnson,  supra,  the  ruling  in  Thornton 
V.  Travelers'  Ins.  Co.,  116  Ga.  122,  42  S.  S. 
287,  94  AuL  St  Rep.  99,  to  the  effect  that  an 
insurance  company  which,  with  notice  that 
the  insurer  has  not  complied  with  some  of 
the  conditions  of  the  policy,  issues  the  policjr 
can  defend  on  the  ground  that  these  condi- 
tions were  not  complied  with,  was  disap- 
proved, and  since  then  the  Supreme  Court 
has  uniformly  adhered  to  the  ruling  an- 
nounced in  the  Johnson  Case.  See,  also, 
Springfield  Fire  Insurance  Company  v.  Price, 
132  Ga.  687,  694-696,  64  S.  E.  1074 ;  Athens 
Mutual  Insurance  Co.  v.  Evans,  132  Ga.  710 
(5),  64  S.  B.  993;  Athens  Mutual  Insurance 
Company  v.  CKeefOr  133  Ga.  792,  66  S.  B. 
1093;  Athens  Mutual  Insurance  Company  v. 
Ledford,  134  Ga.  603,  604,  68  S.  E.  91. 

In  the  policy  which  Is  the  subject-matter 
of  this  suit  it  is  stipulated  that  **no  obliga- 
tion is  assumed  by  the  company  prior  to  the 
date  hereof,  nor  unless  on  said  date  the  in- 
sured is  alive  and  in  sound  health,"  and  the 
point  is  urged  that  as  the  evidence  is  undis- 
puted that  the  insured  was  not  in  good 
health  on  the  date  specified,  but,  on  the  con- 
trary, was  practically  In  a  dying  condition, 
as  an  effect  of  an  incurable  disease,  there 
could  be  no  recovery  on  the  policy. 

In  other  portions  of  the  charge  of  the  court 
all  of  the  contentions  of  the  defendant,  so 
far  as  they  are  supported  by  the  law,  are 
fairly  presented,  but  the  trial  judge  took  the 
view  (and,  we  think,  correctly)  that  if  the 
jury,  instead  of  believing  that  the  agent  of 
the  company  had  no  knowledge  of  the  true 
condition  of  the  health  of  the  assured,  and  in- 
stead of  believing  that  the  application  and 
the  physician's  report  were  signed  by  the  as- 
sured, preferred  to  believe  that  the  agent  of 
the  comi)any  was  informed  prior  to  the  filing 
of  the  application  for  insurance  that  the  as- 
sured had  pellagra,  and  further  preferred  to 
believe  that  she  did  not  sign  the  application 
or  the  physician's  report  and  for  that  reason 
had  not  made  any  representation  as  to  wheth- 
er she  had  been  attended  by  a  physician  or 
not  the  jury  should  be  plainly  told  that  no- 
tice to  an  agent  who  procured  the  contract 
of  any  defects  in  the  health  of  the  assurett 
was  notice  to  the  company,  and  that  if  the 
policy  was  issued  after  this  notice,  the  com- 
pany thereby  waived  the  stipulation  which 
provided  that  no  obligation  was  assumed  by 
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the  company  unless  the  assured  was  in  good 
health  on  the  date  of  the  policy.  It  was 
perhaps  qnestionable  whether  the  Judge  was 
technically  correct  in  using  the  term  "waiv- 
er," but  this  expression  was  not  harmful  to 
the  plaintiff  in  error.  He  could  perhaps  more 
correctly  have  said  that  if  the  company,  with 
knowledge  that  the  applicant  for  Insurance 
was  suffering  from  an  incurable  disease, 
nevertheless  issued  the  policy  and  accepted 
premiums  thereon,  it  would  be  estopped  from 
setting  up  as  a  defense,  the  provision  in  ref- 
erence to  good  health  at  the  time  and  date 
of  the  policy  which  was  relied  upon  by  the 
defendant  Upon  this  subject,  see  Mtna.  In- 
surance Company  v.  Johnson,  supra,  and  ci- 
tations. Though  there  is  apparently  an  irrec- 
oncilable conflict  between  the  rule  laid  down 
in  that  case  and  that  declared  in  Thornton 
V.  Travelers'  Insurance  Company,  116  Ga. 
121,  42  S.  E.  287,  94  Am.  St.  Rep.  99,  the  doe- 
trine  announced  in  the  Thornton  Case  was 
properly  overruled  In  the  Johnson  Case,  and 
it  is  now  well  settled  that  knowledge  of  ma- 
terial facts  on  the  part  of  an  agent  of  an 
Insurance  company  is  notice  to  the  company, 
and,  if  with  this  notice  the  company  issues  a 
policy,  it  is  estopped  in  equity  from  deriving 
benefit  from  any  stipulation  in  the  policy 
which  might  have  availed  it  if  it  had  been 
ignorant  of  the  facts.  This  rule  is  especially 
to  be  upheld  in  that  form  of  insurance  known 
as  "industrial  Insurance,"  for  the  reason  that 
It  operates  largely  among  and  principally  af- 
fects that  portion  of  our  population  who  pay 
for  the  protection  which  life  Insurance  af- 
fords out  of  the  weekly  earnings  derived 
from  their  labor,  and  who  are  in  many  in- 
stances easily  imposed  upon  by  the  state- 
ments of  agents. 
Judgment  affirmed. 


(XI  Oa.  App.  669) 

SATTES  &  WIMER  LUMBER  CO.  ▼.  HADES. 

(No.  8,768.) 

(Court  of  Appeals  of  Georgia.    Sept  30,  1912.) 

( Syllabus  by  the  Court.) 

1.  Execution   (§  188*)— Claims  by  Third 
Persons— Jurisdiction  of  Equity. 

A  claim  is  a  proceeding  of  an  equitable 
nature,  and  in  a  proper  case  the  aid  of  equity 
may  be  invoked  b^  the  plaintiff  in  fi.  fa.,  as 
well  as  by  the  claimant. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  §§  560,  562,  563;   Dec.  Dig.  §  188.*] 

2.  Logs  and  Logging  (&  26*)— Liens— Per- 
sons Entitled. 

One  who  hauls  logs  to  a  sawmill  with  the 
knowledge  and  consent  of  the  owner,  who,  in 
accepting  the  laborer's  services,  assumes  to 
direct  him  as  to  the  manner  in  which  the 
logs  should  be  cut,  and  what  logs  are  to  be 
hauled,  may  foreclose  his  statutory  lieu  for  haul- 
ing the  logs  upon  the  lumber  cut  therefrom, 
although  the  lienor  was  not  employed  in  the 
first  instance  by  the  owner  to  haul  the  logs. 
The  lien  of  a  laborer  upon  the  products  of  his 
labor  cannot  be  defeated  by  one  who  has  knowl- 
edge of  the  performance  of  the  labor,  and  who 


accepts  the  benefit  thereof,  otherwise  than  by 
proof  that  the  lien  was  waived  or  has  been  dis- 
charged by  payment. 

[Ed.  Note. — ^For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  §§  60-66;  Dec.  Dig.  f  2Q*] 

Error  from  Superior  Court,  Gordon  Coun- 
ty;  A-  W.  Flte,  Judge. 

Claim  by  the  Sattes  &  Wlmer  Lumber 
Company  to  property  levied  on  by  one  Hales, 
Judgment  for  claimant,  and  the  plaintiff  in 
fi.  fa.  brings  error.    Affirmed. 

J.  6.  B.  Erwln,  Jr.,  of  Calhonn,  fbr  plain- 
tiff in  error.  J.  M.  Lang,  of  Calhoun^  for 
defendant  in  error. 

RUSSELL^  J.  Hales  sought  to  foredoee 
his  statutory  lien,  for  hauling  logs,  upon 
29,600  feet  of  lumber,  the  property  of  the 
Sattes  &  Wimer  Lumber  Company,  and  the 
company  interposed  a  claim,  settin^r  up  that 
the  lumber  was  its  property,  and  not  the 
property  of  one  6.  W.  Spears,  under  whose 
employment  the  hauling  was  done,  and  who 
was  the  defendant  in  the  foreclosure  of  the 
lien.  When  the  case  came  on  for  trial,  the 
Judge,  over  the  objection  of  the  Sattes  k 
Wimer  Lumber  Company,  allowed  an  amend- 
ment to  the  lien  foreclosure  proceedings,  or, 
as  it  may  more  properly  be  called,  an  amend- 
ment to  the  plaintiff*s  joinder  of  issue  In  a 
claim  case  equitable  in  its  nature.  Hils 
amendment  set  up  that  the  Sattes  &  Wimer 
Lumber  Company,  being  the  owner  of  a  large 
quantity  of  timber  in  Gordon  county,  con- 
tracted with  one  Cart  to  haul  it  to  mill,  and 
saw  it  and  stack  it,  for  $8  per  1,000  feet: 
that  Cart  In  turn  sublet  the  contract  to 
Spears  (the  defendant  in  this  lien  proceed- 
iug)  for  $7  per  1,000  feet,  and  Spears  con- 
tracted with  Hales,  the  plaintiff,  to  cut  and 
haul  the  logs  to  the  mlllyard  for  $3.40  per 
1,000  feet  It  was  under  this  contract  that 
Hales  performed  the  work  for  which  he 
claims  the  lien.  The  equitable  amendmoit 
in  aid  of  the  levy  further  set  up  that,  soon 
after  Hales  began  hauling  the  logs  und^  the 
contract  with  Spears,  Mr.  Sattes,  a  member 
of  the  firm  of  Sattes  &  Wimer  Lumber  Com- 
pany, came  into  the  woods  where  he  was  at 
work,  and  on  several  different  occasions  gave 
him  instructions  as  to  the  kind  and  size  of 
timber  to  cut,  and  told  him  that  all  timber 
cut  and  hauled  by  him,  which  was  not  with- 
in the  proper  specifications,  would  not  be 
accepted,  and  that  the  company  would  not 
pay  him  therefor.  It  Is  alleged  that  the 
claimant  company,  through  Its  agents  and 
members  of  the  firm,  knew  that  Hales  was 
doing  the  work,  and  that  they  not  only  gave 
him  no  notice  that  they  would  not  pay  him, 
but,  on  the  contrary,  directed  him  how  to 
do  the  work,  and  that  he  carried  out  their 
directions,  with  the  result  that  the  value  of 
the  company's  property  was  enhanced  to  the 
amount  claimed  by  him  in  his  lien  foreclo- 
sure; that  the  original  contractors  are  resi- 
dents of  West  Virginia,  and  reside  near  the 
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claimant,  and  Spears  is  not  worth  more  than 
tbe  homestead  exemption  allowed  by  law, 
and,  by  reason  of  the  nonresidence  of  Cart, 
the  plaintiff  is  without  remedy  to  collect 
tbis  debt.  The  amendment  further  alleged 
that  the  lumber  levied  on  was  cut  from  the 
very  timber  which  he  (Hales)  cut  and  hauled, 
and  that,  as  the  lumber  company  could  have 
deducted  the  amount  due  him  from  the 
amount  it  contracted  to  pay,  if  either  party 
must  sustain  a  loss,  it  should  be  the  lum- 
ber  company,  rather  than  the  plaintiff,  be- 
cause it  had  knowingly  accepted  his  services. 

The  claimant  demurred  orally  to  the  lien 
foreclosure,  on  the  ground  that  it  purported 
to  be  a  foreclosure  against  the  defendant, 
Spears,  and  upon  the  property  of  the  Sattes 
&  Wimer  Lumber  Company,  and  that  it  was 
not  alleged  that  any  demand  was  ever  made 
or  other  reason  given  authorizing  proceed- 
ings against  the  Sattes  &  Wimer  Lumber 
Company;  also  upon  the  grounds  that  the 
plaintiffs  lien  foreclosure  proceeding  failed 
to  set  out  any  cause  of  action,  and  moved 
the  court  to  dismiss  it  upon  these  grounds. 
After  the  allowance  of  the  amendment  the 
claimant  renewed  Its  oral  motion  to  dismiss 
the  proceedings.  Upon  the  trial  there  was 
no  testimony  except  that  of  the  plaintiff 
himself,  who  testified  that  he  cut  and  hauled 
timber  to  Spears'  sawmill,  under  his  contract 
with  Spears,  at  $3.40  per  1,000  feet,  from 
November,  1910,  until  May,  1911;  that  Spears 
paid  him  monthly  until  April,  1911,  when  he 
failed  to  make  payment;  that  he  completed 
his  contract  with  Spears,  and  made  demand 
on  him  for  payment,  before  bringing  this 
suit;  that  the  lumber  levied  on  was  sawed 
from  the  timber  which  he  cut  and  hauled  to 
the  mill;  that  Mr.  Sattes,  of  the  claimant 
company,  was  there  when  he  began  cutting 
and  hauling,  and  came  to  the  woods  and  gave 
him  the  direction  that  no  timber  which  was 
not  15  inches  in  diameter  was  to  be  cut,  and 
told  him  that  the  company  would  not  pay  for 
any  that  was  unsound  or  smaller  than  the 
prescribed  diameter.  The  lumber  company 
paid  Cart  monthly  the  price  agreed  upon 
for  timber  that  was  sawed  and  stacked.  The 
plaintifiTs  testimony  established  all  of  the 
allegations  of  his  amendment 

[1]  We  do  not  think  the  court  erred  in  al- 
lowing the  amendment.  A  claim  case  is  a 
proceeding  equitable  in  its  nature,  and  noth- 
ing is  more  common  than  to  permit  the  claim- 
ant to  make  amendments  amplifying  his  orig- 
inal claim  and  invoking  the  aid  of  equitable 
principles  to  establish  it  There  is  no  rea- 
son why  the  plaintiff  in  a  claim  case  should 
be  entitled  to  less  rights  than  the  claimant, 
nor  does  any  good  reason  appear  why  the 
plaintiff  cannot  file  an  amendment  in  belialf 
of  his  joinder  of  issue  as  well  as  the  claim- 
ant That  is  all  the  amendment  amounts  to 
m  this  case.  See  Wilkins  v.  Gibson,  113  Ga. 
5G  (7),  38  S.  E.  374,  84  Am.  St.  Rep.  204. 

[2]  2.  Then,  did  the  court  err  in  not  dis- 
missing  the  proceedings   upon    the   ground 


that  it  appeared  that  the  labor  tvas  done 
for  one  Spears,  and  the  lien  was  foreclosed 
against  him  as  the  nominal  employer,  and 
yet  the  foreclosure  was  sought  to  be  enforced 
against  the  property  of  the  Sattes  &  Wimer 
Lumber  Company?  We  bear  in  mind  that 
the  enforcement  of  the  plaintiff's  right  in- 
volved the  use  of  a  harsh  statutory  remedy, 
which  must  therefore  be  strictly  construed 
and  applied;  but  as  we  view  the  case,  under 
the  allegations  of  the  lienor's  amendment, 
the  services  were  practically  performed,  not 
for  the  original  contractor  (Spears),  but  for 
the  claimant  By  coming  in  under  the 
amendment  the  formal  foreclosure  by  the 
justice  of  the  peace  was,  in  effect,  set  aside, 
and  it  became  an  open  question  as  to  wheth- 
er Hales  was  entitled  to  foreclose  any  lien 
at  all,  and  who  (if  anybody)  owed  him  for 
the  hauling,  and  what  property,  if  any,  was 
subject  to  the  foreclosure  of  his  lien,  if  he 
had  a  lien.  The  execution  Issued  upon  the 
foreclosure  by  the  justice  of  the  peace  is 
only  apparently  final  process.  Its  issuance 
does  not  preclude  the  defendant  or  other 
parties  at  interest  from  showing  that  it 
should  not  have  been  issued.  The  claimant 
having  arrested  the  levy  of  the  lien  fi.  fa., 
and  transferred  it  into  mere  mesne  process, 
the  court  had  before  it  an  afildavit  which 
was  subject  to  amendment,  and  which,  as 
we  think,  was  properly  amended  so  as  to 
show  that  the  real  debtor  uuder  equitable 
principles  was  the  Sattes  &  Wimer  Lumber 
Company,  and  not  Spears.  The  superior 
court  had  jurisdiction  to  apply  equitable 
principles,  and,  as  it  appeared  undisputed 
in  the  testimony  that  the  Sattes  &  Wimer 
Lumber  Ck>mpany  knew  that  Hales  was  per- 
forming the  services  under  and  in  accord- 
ance with  their  contract,  and  as  they  receiv- 
ed the  benefits  of  Hale's  labor,  it  would  seem 
that,  if  either  party  should  lose,  that  party 
should  lose  who,  with  knowledge  of  all  the 
facts,  could  most  easily  have  prevented  loss 
from  accruing  to  either  party. 

The  judgment  in  this  case  is  sustainable 
for  a  still  better  reason.  The  aflidavit  of 
foreclosure  as  amended,  and  the  evidence, 
set  up  that  the  plaintiff's  lien  was  that  of  a 
laborer,  and  that  the  property  levied  upon 
was  the  product  of  his  labor.  The  claimant 
must  be  presumed  to  know  the  law  with  re 
gard  to  the  lienor's  services  in  cutting  and 
hauling  the  logs,  and  to  have  known  that  it? 
property  could  not  be  discharged  from  this 
lien  by  paying  the  original  contractor,  who 
undertook  the  contract  as  a  whole,  and  then 
employed  the  plaintiff  as  a  laborer  to  do  a 
portion  of  the  work.  There  is  no  evidence 
that  the  laborer  had  waived  his  lien,  and 
there  is  undisputed  evidence  that  he  had  not 
been  paid  for  his  labor.  If  the  claimant 
had  purchased  the  property  in  Ignorance  of 
the  existence  of  the  lien,  the  case  would  be 
different;  but  the  lien  of  a  laborer  upon  the 
product  of  his  labor  cannot  be  defeated  by 
one  who  has  knowledge  of  the  performance 
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of  the  labor,  and  who  accepts  the  benefit 
thereof,  otherwise  than  by  proof  that  the 
Uen  was  waived,  or  has  been  discharged  by 
payment 
Judgment  affirmed* 


(U  Qa.  App.  686) 

riiBMING  et  aL  t.  SMITH,  Governor. 
(No.  3,777.) 

(Court  of  Appeals  of  Georgia.    Sept  30, 1912.) 

States  (|  111*)— FXsb  of  Solxgitobs— Lia- 
bility OF  State. 

The  fees  and  commissioiiB  allowed  to  solic- 
itors in  cases  of  litigated  recognizances,  under 
Pen.  Code  1910,  S  1126,  are  payable  only  out 
of  proceeds  of  such  suits,  and  not  out  of  the 
state  treasury;  the  fees  in  Supreme  Court,  for 
which  the  state  is  liable  under  sectioD  1128, 
bein^  limited  to  fees  for  services  rendered  in 
crimmal  cases  proper. 

[Ed.  Note.~For  other  cases,  see  States, 
Cent  Dig.  I  110;    Dec.  Dig.  8  111.*] 

Motion  by  P«  L.  Fleming  and  others  against 
Hoke  Smith,  Governor,  to  tax  costs  in  Court 
of  Appeals  against  the  State.  Motion  disal- 
lowed. 

J.  Bod  Skelton,  of  Hartwell,  for  the  mo- 
tion. 

PEIR  CURIAM.  The  solicitor  of  the  city 
conrt  of  Hartwell  filed  In  this  court  a  motion 
claiming  a  fee  of  $15  for  services  rend^ed 
in  the  Supreme  Court,  the  case  being  one  of 
litigated  recognizance,  arising  upon  the  for- 
feiture of  a  bond  in  a  criminal  case,  and 
asked  that  this  fee  be  taxed  as  costs  and 
be  paid  by  the  state. 

We  are  of  the  opinion  that  solicitors  gen- 
eral and  solicitors  of  city  courts  are  not  en- 
titled to  be  paid  such  fees  from  the  state 
treasury,  but  that  the  double  fees  and  com- 
missions allowed  In  cases  of  litigated  re- 
cognizances (Penal  Code,  §  1126)  are  only  to 
be  paid  in  the  event  of  collection,  and  out 
of  the  amount  collected  from  criminal  bond& 
Section  1128  of  the  Penal  Code  applies  only 
to  fees  for  services  rendered  in  criminal 
cases  proper,  either  where  the  defendant  has 
been  acquitted,  or  where  there  has  been  a 
conviction,  and  the  defendant  is  unable  to 
pay  the  costs.  It  does  not  apply  to  cases  of 
a  civil  character,  or  even  of  a  quasi  crim- 
inal character. 

The  motion,  therefore,  to  tax  the  costs 
against  the  state,  is  disallowed. 


(U  Qa.  App.  6S1) 

ARNOLD  et  al.  v.  ATLANTA  OIL  &  FER- 
TILIZER CO.     (No.  4,176.) 

(Court  of  Appeals  of  Georgia.    Sept  30,  1912.) 

(Syllabus  ly  the  Court.) 

1.  Ventjb  (8  22*)— Domicile  of  Pabtibs  — 
Defenses. 

As  a  general  rule,  where  the  maker  and 
indorser  of  a  promissory  note  reside  in  differ- 
ent counties,  suit  may  be  brought  on  the  note 
in  either  county;  but  the  maker  of  a  note  can- 


not be  deprived  of  his  constitutional  right  to 
be  sued  in  the  county  of  his  own  residence  by 
an  indorsement  procured  by  the  payee  without 
the  knowledge  and  consent  of  the  maker,  and 
for  the  sole  purpose  of  conferrinc  jurisdiction 
upon  the  courts  of  the  county  of  the  indorser's 
residence. 

[Ed.  Note.— For  other  cases,  see  Venue. 
Cent  Dig.  §1  3^-37;   Dec  Dig.  (  22.*] 

2.  Pleading   (|  144*)— Plea— Set-Off. 

The  demurrer  to  the  plea  of  set-oif  was 
properly  sustained;  the  allegations  thereof  be- 
ing insufficient  to  show  liability  of  the  plaintiflF 
to  the  defendant 

[Ed.  Note.— For  other  cases,  see  Pleading* 
Cent  Dig.  §  293;   Dec  Dig.  |  144.*] 

Error  from  City  Court  of  Atlanta;  H.  IL 
Reid,  Judge. 

Action  by  tbe  Atlanta  Oil  &  Fertilizer 
Company  against  J.  W.  Arnold,  Jr.,  and  otb> 
ers.  Judgment  for  plaintiff,  and  defendants 
bring  error.  Affirmed  in  part,  and  reversed 
in  part 

Tbe  Atlanta  Oil  &  Fertilizer  Company 
sued  J.  W.  Arnold,  Jr.,  and  E.  C.  Arnold,  as 
principal  makers,  and  W.  C.  Thompson,  as 
surety,  on  a  promissory  note  payable  to  the 
plaintiff.  The  suit  was  brought  in  the  city 
court  of  Atlanta.  Before  pleading  to  the 
merits,  J.  W.  Arnold,  Jr.,  and  E.  C.  Arnold, 
at  the  appearance  term,  filed  a  plea  to  the 
Jurisdiction  of  the  court,  alleging  that  they 
were  at  the  time  of  the  filing  of  the  suit 
and  still  are,  residents  of  Walton  county, 
Ga.;  that  the  city  court  of  Monroe,  in  Wal- 
ton county,  and  the  superior  court  of  Walton 
county,  had  Jurisdiction  of  their  persons  and 
of  the  subject-matter  of  the  suit;  and  that 
the  city  court  of  Atlanta  did  not  have  Ju- 
risdiction of  their  persons.  They  further 
alleged  that  the  indorsement  of  W.  C.  Thomp- 
son, who  resided  in  Fulton  county,  was  ob- 
tained for  the  sole  purpose  of  giving  to  the 
courts  of  Fulton  county  Jurisdiction  of  the 
persons  of  these  defendants,  and  this  was 
done  without  the  consent  of  the  defendants, 
either  express  or  implied;  that  the  indorse- 
ment was  obtained  as  a  device,  at  the  in- 
stigation of  the  plaintiff  and  its  attorney, 
whereby  these  defendants  "should  and  would 
be  inveigled  into  the  Jurisdiction  of  this  hon- 
orable court,  for  the  sole  purpose  of  giving 
this  court  Jurisdiction  of  the  persona  of  the 
defendants,  and  that  the  same  was  an  effort 
conceived  in  fraud,  whereby  the  defendants 
were  to  be  deprived  of  their  legal  rights 
in  the  premises."  The  plaintiff  moved  to 
strike  this  plea  to  the  Jurisdiction  upon  the 
ground  that  It  was  insufficient;  that  it  failed 
to  show  want  of  Jurisdiction  In  the  city  court 
of  Atlanta  as  to  defendants  in  the  cause 
of  action  upon  which  was  brought;  that 
the  note  appeared  on  Its  face  to  be  Joint 
and  several,  and  that  the  defendant  Thomp- 
son resided  in  the  county  of  Fulton,  which 
gave  the  city  court  of  Atlanta  Jurisdiction 
of  the  persons  of  all  of  the  Joint  obligors  on 
the  note;    that  the  allegation  in  the  plea 
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tliat  fraudulent  practices  were  used  by  the 
plaintiff  In  order  to  give  the  dty  court  of 
Atlanta  Jurisdiction  of  the  persons  of  the 
defendants  was  a  mere  conclusion  of  the 
pleader,  without  any  fiicts  stated  in  support 
of  such  conclusion.  The  court  sustained  the 
motion  to  strike,  and  exceptions  pendente 
lite  were  duly  preserved 

The  defendant  J.  W.  Arnold,  Jr.,  filed  a 
plea  of  set-off,  averring  that  at  the  time  of 
the  commencement  of  the  suit  the  plaintiff 
was  indebted  to  him  "10  per  cent,  of  $11,616.- 
es,  to  wit,  in  the  sum  of  $1,151.66,  which  said 
last-named  sum  is  a  reasonable,  fair,  and 
equitable  commission  for  the  collection  of 
plaintiff's  notes  placed  with  defendant  by 
plaintiff  for  collection,  together  with  interest 
thereon  at  the  rate  of  7  per  cent  per  an- 
num." A  copy  of  the  account,  attached  to 
this  plea,  shows  that  before  the  execution  of 
the  note  sued  on  the  defendant  J.  W. 
Arnold,  Jr.,  had  paid  over  to  the  plaintiff, 
on  collections  made  by  him  for  the  plaintiff, 
the  sum  of  $11,616.65,  less  10  per  cent  com- 
mission. SubsequenlPiy  J.  W.  Arnold,  Jr., 
amended  his  plea  of  set-off,  by  alleging  that 
his  account  against  the  plaintiff  arose  as  fol- 
lows: On  the  1st  of  September,  1910,  the 
plaintiff  placed  with  this  defendant  certain 
promissory  notes  against  parties  residing  in' 
the  counties  of  Walton  and  Morgan,  and  this 
defendant,  with  considerable  loss  of  time 
and  much  expense,  succeeded  in  collecting 
for  the  plaintiff  the  aggregate  sum  above 
stated,  "and,  in  the  absence  of  any  definite 
agreement  as  to  what  defendant  was  to  re- 
ceive for  making  such  collections,  defendant 
asks  that  he  be  allowed  a  commission  as 
aforesaid.  It  was  understood  and  agreed 
that  he  would  be  paid  a  reasonable  amount 
therefor." 

The  plaintiff  demurred  to  the  plea  of  set- 
off, on  the  grounds  that  it  was  Insufficient; 
that  it  did  not  show  any  contract  between 
them  to  pay  any  commission  on  the  collec- 
tions made;  that  it  does  not  show  any  facts 
or  circumstances  that  would  authorize  the 
Inference  that  the  plaintiff  was  to  pay  the 
defendant  any  commission  on  the  alleged  col- 
lections, and  that  the  plea  as  amended  was 
Insufficient  to  show  any  right  on  the  part  of 
defendant  to  recover  commissions  from  the 
plaintiff;  that  the  plea  does  not  show  that 
the  defendant  did  not  retain  his  commis- 
sions on  the  collections;  that  it  fails  to  show 
that  the  defendant  turned  over  any  money  to 
the  plaintiff  that  he  was  entitled  to  retain  as 
commissions,  nor  does  it  show  any  reason 
why  he  turned  over  to  the  plaintiff  his  com- 
missions, or  why  he  did  not  retain  them,  if 
In  fact  he  paid  them  over;  that,  the  note 
sued  upon  having  been  executed  by  the  de- 
fendant subsequent  to  the  time  when  he 
claimed  that  the  commissions  became  due  to 
him,  his  plea  of  set-off  is  insufficient  to  show 
that  his  commissions  were  not  satisfied  at  the 
time  of  the  execution  of  the  note,  nor  does 


the  plea  show  any  reason  on  the  part  of  the 
defendant  for  executing  the  note,  if  he  had 
any  valid  claim  against  the  plaintiff  for  the 
commissions.  The  court  struck  this  plea,  and 
exceptions  pendente  lite  were  preserved. 

The  defendant  B.  C.  Arnold  filed  a  plea  of 
suretyship,  but  no  evidence  was  submitted  in 
support  of  the  plea.  The  plaintiff  introduc- 
ed the  note  sued  upon,  which  note  showed, 
that  the  defendants  J.  W.  Arnold,  Jr.,  and  E. 
G.  Arnold  had  each  signed  it  as  makers,  and 
that  W.  0.  Thompson,  the  other  defendant, 
had  signed  it  as  surety;  that  it  was  payable 
at  the  Fourth  National  Bank  of  Atlanta,  to 
the  order  of  the  plaintiff,  and  was  for  $2,003.- 
17  principal.  Thereupon  a  verdict  was  ren- 
dered in  favor  of  plaintiff,  and  Judgment  was 
entered  accordingly.  Error  is  assigned  on 
allowing  the  verdict  and  Judgment,  because 
of  the  erroneous  rulings  heretofore  excepted 
to,  which  entered  into,  affected,  and  control- 
led the  final  Judgment 

Hal  0.  Nowell  and  E.  W.  Roberts,  both  of 
Monroe,  for  plaintiffs  tn  error.  Sam  D.  Hew- 
lett, of  Atlanta,  and  D.  W.  Blair,  of  Marietta, 
for  defendant  in  error. 

RUSSELL,  J.  (after  stating  the  facts  as 
above).  [1]  L  This  court  is  of  the  opinion 
that  the  plea  to  the  Jurisdiction  was  suffi- 
cient, as  against  the  g^ieral  motion  to  strike, 
filed  at  the  trial  term.  We  all  agree  that  it 
was  defective  in  form  and  would  have  been 
subject  to  a  timely  special  demurrer.  We  do 
not  think  that  the  payee  of  a  note  has  the 
right,  without  the  knowledge  or  consent  of 
the  maker  and  over  his  objection,  to  procure 
the  acconmiodatlon  indorsement  of  a  person 
residing  in  a  county  other  than  that  in  which 
the  maker  lives,  for  the  sole  purpose  of  ob- 
taining Jurisdiction  of  the  person  of  the 
maker  in  the  coimty  where  the  accommoda- 
tion indorser  resides.  Every  citizen  has,  sub> 
Ject  to  certain  exceptions  expressly  declared, 
the  right  to  be  sued  at  his  own  domicile,  and, 
unless  the  case  be  within  one  of  the  excep- 
tions mentioned  in  the  Ck)nstitution,  this 
right  cannot  be  taken  away,  except  with  the 
consent  of  the  citizen.  It  frequently  happens 
that  where  one  In  good  faith  executes  a 
promissory  note,  expecting  at  the  time  to  pay 
it  at  its  maturity,  facts  may  thereafter  arise 
constituting  a  good  defense  to  the  note.  In 
our  opinion,  the  payee  of  such  a  note  cannot, 
either  because  he  apprehends  a  defense  will 
be  made,  or  after  discovering  that  a  defense 
will  be  made  to  it,  procure  the  signature  of 
an  indorser  or  surety  residing  in  any  county 
which  he  may  select,  for  the  sole  purpose  of 
obtaining  Jurisdiction  of  the  maker  In  that 
county,  unless  the  maker  consents  for  such 
indorsement  to  be  obtained.  The  force  of 
every  word  in  the  contract,  as  well  as  the 
legal  effect  of  the  contract  as  a  whole,  with 
the  resultant  consequences  to  each  party,  un- 
der the  law,  has  its  origin  In  the  consent  of 
the  parties  to  the  contract  Ia  the  form  in 
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which  it  was  at  the  time  when  It  was  mutual- 
ly agreed  to  and  executed.  If  a  contract  has 
been  so  changed  that  the  legal  consequences, 
even  though  these  are  only  consequences  at- 
tending its  enforcement,  are  diflferent  from 
the  consequences  which  would  have  ensued 
from  the  enforcement  of  the  contract  as 
made,  then  the  contract  has  been  materially 
changed;  and  this  change  cannot  be  made 
effectual,  except  by  the  consent  of  both  par- 
ties. 

Every  one  is  presumed  to  know  the  legal 
effiect  of  his  act,  and  to  anticipate  the  legal 
consequences  which  will  legitimately  result; 
bnt  without  his  consent  one  cannot  be  bound 
to  a  change  of  his  relation  to  the  opposite 
party  to  the  contract,  so  that  the  conse- 
quences to  himself  will  be  different  from 
what  he  had  the  right  to  expect  them  to  be 
at  the  time  he  entered  into  the  contract 
The  right  of  being  sued  at  one's  domicile  (if 
one  is  to  be  sued  at  all)  is  a  substantial  right, 
provided  for  the  convenience  of  the  citizen, 
who  in  every  case  is  brought  into  court  at 
the  demand  of  another,  who  seeks  to  have 
a  liability  Imposed  upon  him,  and  who  must 
establish  that  liability  by  proof.  The  de- 
fendant presumptively  has  wronged  no  one, 
nor  violated  any  obligation,  and  it  devolves 
upon  the  plaintiff  to  prove  his  case  by  the 
preponderance  of  evidence,  and  if  the  plain- 
tiff fails  in  this,  the  presence  of  the  defend- 
ant has  been  required  merely  for  the  purpose 
of  allowing  the  plaintiff  to  make  the  effort  of 
establishing  his  case. 

It  is  alleged  in  the  plea  to  the  Jurisdiction 
that  the  indorsement  was  obtained  without 
the  consent  of  the  makers,  either  express  or 
implied,  and  for  the  sole  purpose  of  giving 
the  courts  of  the  county  in  which  the  in- 
dorser  resided  jurisdiction  of  the  person  of 
the  defendants,  and  was  a  fraud  on  the 
rights  of  the  makers.  This  averment  was 
sufficient,  as  a  matter  of  law,  against  the 
general  motion  to  strike.  Of  course,  the 
mere  fact  that  the  indorsement  was  obtain- 
ed for  the  single  purpose  of  giving  the  court 
of  the  county  of  the  indorser  jurisdiction  of 
the  maker  would  make  no  difference,  if  the 
maker  knew  of  the  indorsement  and  even 
tacitly  assented  thereto.  Indorsements  are 
frequently  required  for  this  purpose,  and 
this  is  entirely  legitimate.  What  we  hold 
is  that  such  an  indorsement,  obtained  with- 
out the  knowledge  or  consent  of  the  maker, 
does  not  deprive  the  maker  of  the  right  to  be 
sued  in  his  own  county. 

[2]  2.  There  was  no  error  in  striking  the 
plea  of  set-off,  filed  by  J.  W.  Arnold,  Jr.  It 
is  true,  of  course,  that  where  there  are  two 
makers  of  a  promissory  note,  either  as  prin- 
cipals or  indorsers,  one  can  set  off  an  individ- 
ual claim  against  the  plaintiff,  growing  out 
of  the  transaction  which  gave  rise  to  the 
execution  of  the  note.  Wilson  v.  Exchange 
Bank,  122  Ga.  495,  50  S.  E.  357,  69  L.  R.  A. 


97,  2  Ann.  Cas.  597.  Here,  however.  It  Is 
manifest,  from  an  examination  of  the  aver- 
ments of  the  plea  of  set-off,  that  it  was  whol- 
ly insufficient  to  show  a  prima  fade  indebt- 
edness by  the  plaintiff  to  the  defendant.  It 
was  insufficient  for  this  purpose,  for  all  of 
the  reasons  stated  in  the  demurrer  to  the 
plea;  and  this  is  so  manifest  that  we  deem 
it  unnecessary  to  discuss  the  question,  or  to 
cite  authorities  in  support  of  the  judgment 
of  the  learned  trial  judge  in  striking  this 
plea. 

Judgment  affirmed  In  part,  and  in  part  re- 
versed. 


(11  Ga.  App.  579) 

SEABOARD  AIR  LINE  RY.  ▼.  BLACK- 
SHEAR,  (No.  3,837.) 

(Court  of  Appeals  of  Georgia.    Sept.  30, 1912.) 

(8yUabu%  hy  ihe  Court.) 

1.  Railboads  (§S  344,  350*)— Operation— In- 
juries AT  Crossings  —  Pleading  —  Ques- 
tion FOB  Jury. 

The  court  did  not  err  in  overruling  the 
general  demurrer,  and  the  amendments  to  the 
petition  sufiSciently  complied  with  the  defend- 
ant's demand  for  particular  information.  The 
petition  amplified  every  illustrative  dream- 
stance  pertaining  tp  the  occasion  upon  which 
the  injury  was  said  to  have  been  committed, 
and  charged  that  the  defendant  was  negligent 
in  so  storing  cars  upon  one  of  its  side  tracks 
as  to  obstruct  his  view  and  prevent  him  from 
seeing  an  approaching  train;  that  the  defend- 
ant was  negligent,  in  that  the  train  which  caus- 
ed the  injury  approached  the  public  crossing 
too  rapidly;  and  that  there  was  no  flagman  or 
other  employ^  stationed  upon  the  train  to  keep 
a  lookout  and  give  warning  of  its  approach,  and 
that  no  signal  of  its  api)roach  was  given.  It 
was  alleged  that  the  plaintiff  was  riding  in  a 
wagon  owned  and  driven  by  another  person, 
and,  there  being  nothing  to  indicate  that  a  train 
was  approaching,  they  attempted  to  cross  the 
railroad  tracks,  and  had  crossed  the  side  track, 
and  were  just  g«tting  upon  the  main  track, 
when  the  occupants  of  the  wagon  saw  the  back- 
ing train  approaching  with  great  speed  and 
within  from  six  to  ten  feet  of  them^  and  tliat 
in  this  alleged  emergency  the  plaintiff  jumped 
from  the  wagon  to  save  himself,  and  in  the 
fall  received  the  injuries  described  in  the  peti- 
tion. 

(a)  While  a  railway  company  has  generally 
the  right  to  place  and  store  cars  upon  its  side 
tracks,  it  is  a  jury  question  whether  the  storing 
of  cars  upon  the  particular  side  track,  under 
stated  circumstances,  is  negligence  as  related 
to  one  whose  injury  may  have  been  caused  or 
contributed  to  by  the  improper  or  untimely 
placing  of  such  cars.  An  instruction  to  the 
jury  that,  "where  a  car  is  left  on  a  side  track, 
whether  that  is  negligence  is  a  question  for 
the  jury  under  all  the  circumstances  of  the 
case,"  was  not  error,  for  the  reason,  assigned 
by  the  plaintiff  in  error,  that  the  defendant  had 
the  right  to  store  on  its  side  track  whatever 
cars  it  saw  proper. 

[Ed.  Note. — For  other  cases,   see  Railroads, 
Cent.  Dig.  §9  1107-1112,  1152-1192;   Dec.  Dig. 
344,  350.*] 


2.  Instructions   of   Court  —  Contbibutobt 
Negligence. 

The  evidence  authorized  th«  instructions 
of  the  court  upon  the  subject  of  contributory 
negligence. 
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3.  Trial   (5  267*)—lNSTnucTioN8— Requests 
Partly  Bkboneous. 

The  insiructioDS  requested  were  properly 
refused.  A  portion  of  the  request  was  not  ad- 
justed to  the  evidence,  and  another  portion  was 
clearly  objectionable,  because  it  would  have 
been  a  statement  of  the  court's  opinion  that 
certain  facts  therein  referred  to  had  been  prov- 
ed, A  trial  judge  is  not  required  to  separate 
that  which  is  grood  in  a  request  from  that  which 
is  bad;  but,  if  the  request  is  in  any  respect 
defective,  be  may  refuse  it  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  668-672,  674;   Dec.  Dig.  §  267.*] 

4.  Trial   (|  194*)— Instructions— Invading 
Province  of  Jury. 

The  judge's  statement,  in  his  charge  to  the 
jury,  that  "backing  cars  across  a  crossing  is 
especially  dangerous,"  and  that  "it  is  negligence 
to  back  a  train  without  proper  lookout,  hghts, 
or  other  signals  of  warning,"  was  such  error 
as,  under  the  mandatory  provisions  of  section 
4863  of  the  Civil  Code  of  1910,  requires  the 
grant  of  a  new  trial,  and  upon  this  ground  only 
the  judgment  refusing  a  new  trial  is  reversed. 
The  circumstances  which  may  constitute  neg- 
ligence in  a  particular  case  are  so  peculiarly 
and  exclusive!;^  for  the  determination  of  the 
jar^  that  a  tnal  jud^  cannot  declare  that  the 
omission  or  commission  of  any  act  is,  as  a  mat- 
ter of  law,  negligence,  unless  it  has  been  so  ex- 
pressly declared  by  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  413,  439-441,  446^54,  45&-466;  Dec. 
Dig.  I  194.*] 

Error  from  City  Court  of  Abbeville;  D. 
B.  Nicholson,  Judge. 

Action  by  Richmond  Blackshear  against 
the  Seaboard  Air  Line  Railway.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Tom  Eason,  of  McRae,  and  N.  M.  Patten, 
of  Abbeville,  for  plaintiff  in  error.  Hal  Law- 
son,  of  Abbeville,  for  defendant  in  error. 

RUSSELL,  J.    Judgment  reversed. 


(11  Ga.  App.  633) 

DIAMOND  POWER  SPECIALTY   CO.  v. 

CITY  OF  WEST  POINT. 

(No.  3,634.) 

(Court  of  Appeals  of  Georgia.    Sept  27,  1912.) 

(Synahu»  hy  the  Court,) 

1.  Former  Decision  Controlling. 

This  case  is  controlled  by  the  ruling  of  the 
Supreme  Court  in  the  case  of  City  of  Conyers 
V.  Kirk  &  Co.,  78  Ga.  480,  3  S.  B.  442. 

(Additional  SvUahui  hy  Editorial  Staff.) 

2.  Municipal  Corporations  (§  254*)— Con- 
tracts—Remedies — Question  for  Jury. 

Where  the  ordinances  of  a  city  provide 
that  in  case  of  necessity  purchases  for  street 
lighting  may  be  made  by  the  committeemen, 
the  question  whether  a  proposed  purchase  is  ab- 
solutely necessary  under  given  circumstances 
must  be  determined  by  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  JJ  696-700;  Dec.  Dig. 
§  254.*] 

3.  Municipal  Corporations  (f  247*)— Con- 
tracts—Ratificatio  n  . 

Even  if  the  chairman  of  the  electric  com- 
mittee of  a  city  council  had  no  authority  to 
purchase  blowers   for   the   city   electric    plant, 


yet  where  the  blowers  were  accepted  and  in- 
stalled, and  operated  for  nine  months,  the  city 
would  i>e  estopped  from  setting  up  want  of 
authority  to  execute  the  contract. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S§  651-656,  682;  Dec. 
Dig.  §  247.*] 

4.  Municipal  Corporations  (§  864*)  —  In- 
debtedness—Creation. 

A  contract  of  a  city  to  purchase  blowers 
for  its  electric  plant,  to  be  paid  for,  if  satis- 
factory, after  30  days*  trial,  does  not  involve 
the  creation  of  an  indebtedness,  but  was  a  cash 
contract,  though  the  city  became  indebted  for 
the  blowers  by  failure  to  pay  at  the  agreed 
time. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  1828-1835;  Dec. 
Dig.  §  864.*i 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Action  by  the  Diamond  Power  Specialty 
Company  against  the  City  of  West  Point 
Judgment  for  defendant,  and  plaintiff  brings 
error.     Reversed. 

E.  R.  Bradfleld,  Jr.,  of  La  Grange,  for 
plaintiff  in  error.  BenJ.  H.  Hill,  of  West 
Point,  for  defendant  tn  error. 

RUSSELL,  J.  [1]  The  court  erred  in  di- 
recting a  verdict  for  the  defendant  There 
is  a  remarkable  similarity  between  the  de 
fense  in  this  case,  as  w^  as  the  evidence 
in  support  of  it,  and  the  defense  and  the 
facts  appearing  in  the  case  of  City  of  Con- 
yers V.  Kirk  &  Company,  78  Ga.  482,  8  S. 
E.  442.  When  the  facts  and  the  law  of 
that  case  were  analyzed  by  Chief  Justice 
Bleckley,  he  summarized  the  defense  (as  it 
must  be  construed  in  this  case)  to  be  two- 
fold: (1)  That  no  purchase  was  made;  and 
(2)  that,  if  it  was  made,  there  was  a  breach 
by  the  plaintiff  and  a  failure  of  consid- 
eration. And  he  held  that,  even  if  a  city 
cannot  make  a  contract  through  a  com- 
mittee, or  the  chairman  of  that  committee 
(and  It  appears  that  in  that  case,  as  in  the 
case  sub  Judice,  the  chairman  of  thQ  com- 
mittee "was  the  chief  actor  in  the  matter"), 
but  the  proposed  action  must  be  reported  to 
the  council  in  assembled  meeting,  and  there 
determined  in  a  formal  way  and  entered 
upon  the  minutes,  nevertheless  "a  municipal 
corporation  can  make  a  cash  contract  for 
current  supplies  ♦  ♦  ♦  for  lighting  the 
streets,  through  its  appropriate  officers  or 
committees,  as  effectually  as  by  formal  res- 
olution entered  on  its  minutes." 

[2]  And  we  may  say,  further,  upon  the 
point  that,  though  the  chairman  of  the  light 
committee  had  no  authority  to  purchase  the 
blowers  which  are  the  subject-matter  of 
this  suit,  the  court.  In  our  opinion  erred  In 
directing  a  verdict,  because  the  ordinances 
of  the  city  of  West  Point  provide  that  in 
case  of  necessity  purchases  may  be  made  by 
committeemen;  and,  necessarily,  the  ques- 
tion as  to  whether  any  proposed  purchase  la 
absolutely  necessary,  as  related  to  the  cir- 
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cumstances  under  wblch  the  purchase  Is  to 
be  made^  must  be  determined  by  the  jnry. 

[3]  It  may  be  conceded  that  the  chairman 
of  the  electric  committee,  who  made  this  con- 
tract, was  not  expressly  authorized  to  do  so ; 
but  the  evidence  conclusively  shows  that  he 
made  the  purchase  of  the  blowers,  and  that 
the  blowers  were  received  by  the  city,  and 
Installed  in  an  electric  plant  owned  and 
operated  by  the  dty,  and  that  they  were  thus 
operated  for  a  period  of  nine  months.  Cer- 
tainly this  evidence  was  of  such  character 
as  would  make  It  obligatory  upon  the  city, 
whether  its  agent  was  authorized  or  not,  to 
ratify  the  contract  In  other  words,  under 
these  tacts  the  city  would  be  estopped  from 
setting  up  any  want  of  authority  to  execute 
contract,  when  impliedly  at  least  it  had 
ratified  the  purchase. 

The  fact  that  the  contract  itself  was  ex- 
ecuted by  a  member  of  the  city  council,  who 
was  chairman  of  the  electric  light  committee, 
and  that  he  was  afterward  elected  mayor, 
and  his  correspondence  with  the  plaintiff, 
disclose  the  fact  that  these  blowers  were  in- 
stalled in  January,  1909,  in  the  electric 
plant  belonging  to  the  city  and  operated  by 
the  dty,  and  thus  continued  to  be  operated 
for  nearly  a  year.  Certainly  such  facts  were 
pertinent  to  the  question  of  ratification, 
regardless  of  the  question  as  to  whether  the 
original  purchase  was  authorized  or  not 
It  was  the  duty  of  the  city  to  repudiate  the 
contract  at  once,  upon  knowledge  that  it  had 
been  made,  and  it  would  be  bad  faith  to  al- 
low the  city  to  use  the  property  for  a  longer 
period  of  time,  taking  the  benefit  of  the  con- 
tract, and  refuse  to  pay  for  the  fruits.  Mu- 
nicipalitiee,  as  weU  as  individuals,  should  be 
held  to  good  faith. 

[4]  The  question  raised  in  the  case  of  City 
of  Conyers  v.  Kirk,  supra,  as  to  the  nonlia-' 
bility  of  the  dty,  upon  the  ground  that  the 
creation  of  a  debt  was  involved,  Is  not  here 
presented,  and  cannot  be,  because  the  record 
shows  that  the  parties  Intended  that  If,  after 
80  days'  trial,  the  blowers  were  satisfactory, 
they  should  be  paid  for;  if  unsatisfactory, 
they  were  to  be  returned.  The  30  days  was 
solely  for  testing  purposes.  This  made  a 
cash  transaction.  If  the  blowers  were  not 
satisfactory,  they  were  to  be  returned.  The 
failure  to  return  them  made  a  debt;  but  the 
debt  originated,  not  by  virtue  of  the  con- 
tract but  by  breaking  it  As  was  said 'by 
Chief  Justice  Bleckley  in  that  case:  "Surely 
there  never  can  be  and  never  will  be  any 
law  against  paying  a  debt  which  arises  from 
default  in  making  a  cash  payment  at  the 
time  the  debtor  ought  to  have  made  it;  the 
cash  suffident  for  the  purpose  being  then 
in  the  debtor's  treasury."  It  is  not  con- 
tended here  that  the  dty  did  not  have  the 
cash  on  hand  to  pay  for  the  blowers,  but  the 
contention  is  rather  that  the  party  who 
purchased  the  blowers  was  not  authorized  to 
make  a  cash  contract 


We  do  not  mean  to  hold  that  the  dty  of 
West  Point  Is  preduded  from  showing  that 
there  was  a  failure  of  consideration  as  to 
the  blowers,  but  we  do  mean  to  hold  that  the 
evidence  in  the  present  record  does  not  show 
that  it  was  wholly  valueless,  and  certainly, 
if  a  Jury  should  find  that  the  contract  was 
ratified,  the  dty  could  not  daim  anything 
more  tiian  an  abatement  of  the  purchase 
price  proportionate  to  the  degree  of  the 
blowers'  failure  to  perform  the  functions 
guaranteed. 

Judgment  reversed. 

POTTLE,  J.,  not  presiding. 

01  Oa.  App.  66Q 

HABBELL  et  aL  t.  WILLIABCS. 

(No.  8,890.) 

(Court  of  Appeals  of  (Borgia.    Sept  27, 191Z) 

(ByUahu$  ly  ike  Court.) 

1m  JvDQUKirr  (I  14S*>— Defattli  Judount 
—Vacation— Application. 

It  is  not  an  abuse  of  discretion  to  overrule 
a  motion  to  open  a  judgment  rendered  by  de- 
fault when  the  movant  does  not  attempt  to  as- 
sign a  reason  why  a  defense  was  not  filed  at 
the  proper  time. 

[Ed.  Note.— For  other  cases,  see  Jadtnnent 
Cent  Dig.  §i  269-^291:   Dec  Dig.  i  14a*] 

2.  Courts   (8  189*)— Municipai.  OoxnnB— 
Pbocedubs. 

Under  the  provisions  of  section  1  of  the 
act  amending  the  act  creating  the  dty  court  of 
Doaglas,  approved  August  14,  1908  (Acts  19(^ 
p.  135),  the  presldhi^  judge  of  that  court  did 
not  err  in  entering  jadgment  in  favor  of  the 
plaintiff,  against  the  defendant  and  his  sureties, 
upon  a  demand  which,  as  pleaded,  was  a  liqui- 
dated demand. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  §S  409,  412;   Dec  Dig.  |  189.*] 

3.  Venus  (J  22*)— Doiac£LB  of  PARTiBa— Oo- 
defbnuants. 

The  court  had  Jurisdiction  of  the  subject- 
matter  of  the  suit,  and  by  proper  legal  service 
obtained  jurisdiction  over  the  persons  of  the 
defendants;  and  the  judgment  was  not  void  for 
the  reason  stated  in  the  case  of  Jordan  v. 
Callaway,  138  Ga.  209,  75  S.  B.  101.  Un- 
der the  amendatory  act  as  to  tne  city  court  of 
Douglas,  above  referred  to,  the  judge  of  that 
court  is  authorized  to  enter  judgment  at  the 
appearance  term,  even  upon  an  account.  If  no 
defense  is  interposed. 

[Ed.  Note.— For  other  cases,  see  Venue.  Cent 
Dig.  S§  35-37;  Dec  Dig.  |  &.*} 

Error  from  City  Court  of  Doughts;  W.  a 

Lankford,  Judge. 

Action  by  A.  D.  WilUams  against  W.  L. 
Harrell  and  others.  Judgment  for  defend- 
ants, and  plaintift  brings  error.    Affirmed. 

Williams  brought  suit  in  the  city  court  of 
Douglas,  returnable  in  the  May  term,  1911, 
of  that  court;  and  at  the  appearance  term, 
there  being  no  defense  filed,  the  court  on 
motion,  granted  a  Judgment  by  default  for 
the  principal,  interest  and  attorney's  fees 
sued  for.  After  the  judgment  had  been 
granted,  and  during  the  same  term  of  the 
court  the  defendants  paid  the  costs  and  filed 
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a  written  motion  to  yacate  the  Judgment,  I 
treating  tbe  case  as  being  In  default,  and 
asking  that  the  default  be  opened,  and  that 
they  be  permitted  to  file  the  defense  attach- 
ed to  the  motion.  The  motion  compiled  with 
the  requirement  that  It  should  allege  a  meri- 
torious defense  and  announce  ready  for  trial. 
The  motion  was  not  heard  until  October  30, 
1911,  when  the  motion  was  overruled  and  de- 
nied. 

The  motion  to  open  the  default  rested 
upon  the  grounds:  (1)  That  three  of  the 
defendants  had  not  been  served  personally, 
but,  as  appeared  from  the  ofiScer's  return, 
were  served  by  leaving  copies  of  the  peti- 
tion at  their  most  notorious  place  of  abode; 
(2)  that  it  appears  from  the  petition  and  the 
exhibits  that  the  plalntllTs  cause  of  action  Is 
not  such  a  liquidated  demand  as  would  au- 
thorize the  plaintiff  to  take  a  Judgment 
against  the  defendants  by  default  at  the 
first  term  of  the  court,  because  the  plaintiff 
undertook  arbitrarily  to  fix  the  amount  of 
the  account,  without  any  agreement  with 
the  defendants;  and  (3)  that,  under  the  act 
of  the  General  Assembly  creating  the  city 
court  of  Douglas,  Judgments  by  default  can 
only  be  rendered  at  the  first  term  of  that 
court  upon  liquidated  demands,  unconditional 
contracts  in  writing,  and  accounts  properly 
pleaded,  and  it  affirmatively  appears  from 
the  plaintiff's  petition  that  his  demand  is 
neither  an  unconditional  contract  in  writing, 
nor  a  liquidated  demand,  nor  such  an  ac- 
count as  is  contemplated  by  the  act  above 
recited,  for  the  reason  that  it  affirmatively 
appears  from  the  i>etitlon  and  the  exhibits 
that  the  sum  sued  for  was  fixed  without  the 
knowledge  or  consent  of  the  defendants,  and 
without  first  having  been  agreed  upon  or  liq- 
uidated. 

The  petition  sets  out  a  breach  of  a  bond  of 
W.  L.  Harrell,  as  principal,  and  other  de- 
fendants, as  sureties.  The  bond  was  ex- 
ecuted in  accordance  with  the  terms  of  a  con- 
tract (set  out  in  the  petition)  which  was 
formally  entered  into  by  the  defendant  Har- 
rell and  the  plaintiff.  In  the  bond  the  prin- 
cipal and  the  sureties.  Jointly  and  severally, 
agreed  to  pay  Williams  all  moneys  that  had 
been  advanced  by  him  to  Harrell  under  the 
terms  of  the  contract  and  bond,  and  also  to 
pay  Williams  for  nursery  stock  sold  by  him 
to  Elarrell  according  to  the  terms  of  the 
bond  and  contract  The  petition  alleges 
that  the  sums  of  money  advanced  are  evi- 
denced by  promissory  notes,  copies  of  which 
are  attached.  Items  of  the  amounts  due  for 
nursery  stock  are  shown  by  exhibits.  It  is 
alleged  that  Harrell  refused  to  pay  the  mon- 
eys advanced  to  him,  and  refused  to  pay  in 
full  for  the  nursery  stock,  and  that  by  such 
refusal  the  obligation  of  the  bond  was 
breached. 

Rogers  &  Heath,  of  Douglas,  for  plaintiffs 
In  error.  Ohastaln  &  Henson,  of  Douglas, 
for  defendants  in  error. 


RUSSELL,  J.,  (after  stating  the  facts  as 
above).  [1]  1.  As  appears  from  the  record  the 
plaintiffs  in  error  treated  the  motion  to  va- 
cate the  Judgment  as  a  motion  to  open  a  de- 
fault, for  they  offered  to  plead  instanter, 
and  presented  a  plea,  which  they  alleged 
presented  a  meritorious  defense.  They  per- 
haps pursued  the  wrong  remedy,  but  we 
will  deal  only  with  the  case  made.  It 
would  perhaps  suffice  to  say  that  the  Judge 
did  not  err  in  denying  the  motion  to  open 
the  default,  if  for  no  other  reason  than 
that  the  motion  presented  no  sufficient  rea- 
son why  a  defense  was  not  filed  at  the  prop- 
er time.  Granting  that  the  plaintiffs  in 
error  had  properly  conceived  the  Judgment 
to  be  such  a  one  as  that  it  might  be  set 
aside  upon  a  motion  to  open  the  default  and 
an  offer  to  plead,  still  in  such  a  case  as 
that  it  would  not  have  been  abuse  of  dis- 
cretion on  the  part  of  the  court  to  have  de- 
clined to  consider  such  a  motion.  When  a 
party,  without  any  reason  except  his  own 
laches,  f^lls  to  pursue  his  remedy  or  in- 
voke a  defense,  as  the  case  may  be,  neither 
law  nor  equity  will  relieve  him. 

[3]  2.  In  view  of  the  fact,  however,  that 
it  is  insisted  that  some  of  the  defendants 
were  not  properly  served,  it  may  be  con- 
tended that  the  failure  to  serve  these  de- 
fendants was  itself  cause  for  not  filing  an 
answer  in  time,  and  that  the  statement 
that  they  were  not  served  is  itself  a  decla- 
ration of  a  sufficient  reason  to  have  invoked 
the  discretion  of  the '  court  to  open  the 
default  We  will  therefore  consider  the 
ground  of  the  motion  which  asserts  that 
some  of  the  defendants  were  not  legally 
served.  This  contention  rests  upon  the  faqt 
(as  appears  from  the  entries  of  service  as 
to  these  defendants)  that  in  each  case  serv- 
ice  was  perfected  by  leaving  copies  at  the 
defendant's  most  notorious  place  of  abode, 
and  that  at  that  time  each  of  these  defend- 
ants resided  without  the  limits  of  the  coun- 
ty in  which  the  suit  was  filed.  If  such  serv- 
ice were,  as  contended,  ineffectual  and  nuga- 
tory, it  might  afford  a  good  reason  why  the 
judgment  of  default  should  have  been  set 
aside  as  to  them,  not  only  because  the  court 
should  have  used  discretion  to  give  all  par- 
ties their  day  in  court,  but  also  because,  if 
the  defendants  had  not  been  served,  the 
judgment  as  to  them  would  be  void,  and 
should  have  been  so  treated  by  the  court, 
under  the  ruling  of  the  Supreme  Court  in 
Jordan  v.  Callaway,  138  Ga.  209,  75  S.  E. 
101.  But  we  hold  the  service  good.  The 
decision  of  the  question  rests  upon  the  fact 
that,  in  our  Judgment,  the  defendants  were 
not  guarantors  for  the  debt  of  the  principal, 
W.  L.  Harrell,  but  were  sureties  with  him 
upon  a  Joint  and  several  bond.  If  they  were 
sureties,  it  is  manifest  that  they  could  be 
sued  with  Harrell  In  the  county  of  his  domi- 
cile (CivU  Code,  f§  5529,  6541),  and  the  pe- 
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tltloD  and  service  show  him  to  have  been  a 
resident  of  Ooflfee  county. 

[2]  3.  The  plaintiflfs  in  error  further  in- 
sist that  the  judgment  was  erroneous,  be- 
cause the  city  court  of  Douglas,  being  re- 
quired to  operate  under  the  rules  of  the 
superior  court,  could  not,  from  the  very  na- 
ture of  the  action,  have  rendered  a  lawful 
judgment  at  the  appearance  term.  Constru- 
ing the  action  to  be  (as  we  hold  it  to  be)  a 
suit  upon  a  bond  jointly  executed  by  Har- 
rell  and  his  codefendants,  the  plaintiffs  in 
error  contend  that  the  damages  sought  to 
be  recovered  are  not  liquidated,  that  this 
fact  is  apparent  from  the  petition  and  the 
exhibits,  and  that  therefore  the  judgment 
was  void,  and  should  have  been  set  aside. 
Waiving  the  point  (which  to  as  seems  to  be 
one  of  insuperable  difficulty  to  the  plaintiffs 
in  error)  that  the  judge  was  not  required  to 
set  aside  a  judgment  upon  a  mere  motion  to 
reopen  a  default,  and  treating  the  motion 
as  proper,  we  are  still  unable  to  agree  to 
the  proposition  that  the  petition  and  exhib- 
its evidenced  the  total  invalidity  of  the 
judgment,  as  contended.  Under  the  first  sec- 
tion of  the  act  to  amend  an  act  creating 
the  city  court  of  Douglas,  approved  August 
14,  1908  (Acts  of  1908,  p.  135),  the  judge  of 
the  city  court  of  Douglas  was  authorized  in 
all  suits  on  unconditional  contracts,  on  liq- 
uidated demands  or  on  account,  to  render 
judgment  where  no  defense  was  filed,  at  the 
appearance  term.  In  the  present  case  the 
decision  of  the  question  must  be  controlled 
by  the  special  act  regulating  practice  in  the 
city  court  of  Douglas.  The  plaintiff  had  the 
right  to  recover,  in  the  absence  of  any  plea 
having  been  filed  by  the  defendants,  what- 
ever amounts  were  properly  pleaded  as  the 
constituent  elements  measuring  the  defend- 
ants' default  in  performing  their  obligation. 
Certainly,  with  the  stipulation  In  the  con- 
tract which  provides  that  the  defendants 
shall  be  sureties  for  whatever  sums  of  mon- 
ey are  advanced  to  Harrell,  together  with 
the  undenied  statement  that  these  moneys 
are  evidenced  by  notes,  and  the  exhibition 
of  the  copies  of  these  notes,  the  demand  for 
the  money  advanced  would  appear  to  have 
been  liquidated. 

As  to  the  fruit  trees  sold  Harrell,  numer- 
ous itemized  statements  of  fruit  trees  fur- 
nished him  at  stated  prices  were  attached 
to  the  petition.  The  petition  alleged  that 
these  were  sold  and  delivered  to  him  as 
shown  upon  the  several  statements.  In  the 
absence  of  any  denial  of  these  accounts, 
which  were  properly  pleaded,  the  plaintiff 
was  entitled  to  a  judgment  in  his  favor  un- 
der the  peculiar  verbiage  of  the  act  to  which 
we  have  referred. 

We  have  not  overlooked  the  contention  of 
the  plaintiffs  in  error  as  to  the  "June  buds,'* 
to  the  effect  that  this  item  of  the  account 
cannot  be  said  to  be  liquidated,  because  the 


contract  shows  the  price  was  to  be  agreed 
upon  later,  and  therefore  the  price  had  not 
been  fixed  at  the  time  the  contract  was 
made;  nor  their  insistence  that  several 
items  of  the  account  are  for  buds  or  budded 
stock.  We  think  It  can  safely  be  assumed 
(under  the  general  rule  that  every  pre- 
sumption is  to  be  taken  in  favor  of  the 
validity  of  a  judgment)  that  there  was  an 
agreement  as  to  the  price  of  the  budded 
stock,  and  that  this  Item,  too,  is  shown  to 
have  been  liquidated,  because  the  contract 
was  made  in  January,  and  the  budded  stock 
was  not  supplied  until  10  months  there- 
after. But,  if  we  are  wrong  in  this,  the  act 
of  1908  is  so  extremely  broad  as  to  include 
"an  account,"  and  it  would  seem,  where  a 
party  is  legally  served  with  a  iietltion  in 
an  action,  even  upon  an  unliquidated  ac- 
count. In  the  city  court  of  Douglas,  judg- 
ment may  be  rendered  by  default  if  the  de- 
fendant does  not  defend  the  action,  or  if, 
having  filed  his  defense,  it  is  adjudged  by  the 
court  to  be  insufficient  in  law.  In  section  1 
the  following  language  is  used:  "In  all 
cases  when  suit  is  brought  for  a  liquidated 
demand  or  an  account,  and  there  has  been 
legal  service  of  such  declaration  and  no  de- 
fense is  filed  thereto,  or  if  such  defense  as 
Is  filed  Is  stricken,  or  adjudged  to  be  In- 
sufficient in  law,  either  in  form  or  sub- 
stance, it  shall  be  the  duty  of  the  court  at 
such  term  to  give  judgment  thereon  with- 
out the  intervention  of  the  jury." 

Where  an  action  is  brought  upon  a  bond, 
the  proof  upon  the  measure  of  liability  is 
not  required  to  be  different  or  stronger  than 
it  would  be  required  to  be  if  the  action 
were  brought  upon  the  collateral  matter 
originally.  In  other  words,  the  plaintiff 
in  the  present  case  is  not  required  to  estab- 
lish the  existence  of  the  several  items  of 
liability  against  the  defendant,  and  the  con- 
sequent liability  of  the  sureties  therefor, 
with  any  better  proof  than  if  he  were  pro- 
ceeding against  the  principal  alone,  and  it  Is 
apparent  that,  under  the  act  creating  the 
city  court  of  Douglas,  he  could  recover 
against  the  principal  obligor  upon  a  proper- 
ly pleaded  account,  in  the  absence  of  any 
plea  setting  up  a  good  defense;  and  he  is 
not  required  to  do  any  more  in  the  case  of 
the  sureties  than  the  law  requires  him  to 
do  in  order  to  fix  liability  upon  the  principal 
obligor. 

Judgment  affirmed. 


(11  Ga.  App.  579) 

HOBBS  ▼.  TAYLOR  et  al.     (No.  3,829.) 
(Court  of  Appeals  of  Georgia.     Sept.  30,  1912.) 

(8yUahu8  hy  the  Court,) 

1.  Principal  and  Surety  (§  128*)— Release 
OF  Sureties. 

The  provision  of  section  3546  of  the  Civil 
Code  of  1910,  concerning  sureties,  guarantors, 
and  indorscrs,  that  they  shall  be  discharged  if. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  6  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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after  notice  to  snc,  tbe  creditor  or  holder  of 
the  obliiration  refuses  to  commence  an  action 
against  the  principal,  has  no  reference  to  stat- 
utory bonds,  such  as  a  forthcoming  bond,  taken 
in  the  progress  of  a  judicial  proceeding. 

[Ed.  Note.~For  other  cases,  see  Principal 
and  Surety.  Cent.  Dig.  §§  329-351;  Dec.  Dig. 
I  126.*] 

2.  Direction  of  Verdict— Eirrob. 

The  court  erred  in  directing  the  verdict. 

Error  from  City  Court  of  Dublin;  K.  J. 
Hawkins,  Judge. 

Action  by  A.  L.  Hobbs,  administrator, 
against  W.  B.  Taylor  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed. 

James  A.  Thomas,  of  Dublin,  for  plaintiff 
in  error.  S.  P.  New,  of  Dublin,  for  defend- 
ants in  error. 

RUSSELL,  J.    Judgment  reversecL 


(U  Ga.  App.  514) 

SHEPPARD  V.  DANIEL  MILLER  CO. 

(No.  3,545.) 
(Court  of  Appeals  of  Georgia.    Sept  27,  1912.) 

(SyUahut  by  the  Court,) 

1.  Former  Decision  Controlmwg. 

So  far  as  the  pleas  of  the  defendant  relate 
to  the  original  liability  of  the  guarantor,  the 
decision  of  the  trial  judge,  in  striking  the  de- 
fendant's answer,  was  authorized  by  the  ruling 
of  this  court  in  Sheppard  v.  Daniel  Miller  Com- 
pany, 7  Ga.  App.  760,  68  S.  E.  451. 

2.  Guaranty  (|  59*)— Action  Against  Guab- 
antob^Abatement  of  Liability. 

Nor  did  the  trial  judge  err  in  striking  that 
portion  of  the  defendant's  answer  in  which  it 
was  insisted  that  the  guarantor  was  entitled  to 
an  abatement  or  diminution  of  his  liability  in 
the  amount  which  the  creditor  received  as  his 
distributive  share  from  the  assets  of  the  bank- 
rupt. There  was  no  allegation  that  the  guar- 
antor had  complied  with  his  contract  of  guar- 
anty; and  his  remedy  was  to  pay  the  debt,  and, 
by  thus  becoming  a  creditor  of  the  bankrupt, 
become  entitled  to  prove  a  claim  as  a  creditor, 
and.  as  such,  share  in  the  distribution  of  the 
bankrupt's  estate. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  !  69;   Dec.  Dig.  i  59.*] 

3.  Pleading  (§  86*)— Answer— Admissions- 
Effect. 

Construed  as  a  whole,  the  answer  of  the 
defendant  (except  in  so  far  as  it  denied  lia- 
bility for  attorney's  fees)  was  a  practical  ad- 
mission of  indebtedness,  because  the  denials 
contained  in  it  were  entirely  inconsistent  with 
tbe  admissions  made  in  the  same  connection, 
and,  under  a  well-settled  rule  in  such  cases, 
the  admissions,  and  not  the  denials,  must  pre- 
vail. It  being  undisputed  that  the  proper  no- 
tice in  regard  to  the  attorney's  fees  was  serv- 
ed, the  court  did  not  err  in  directing  the  ver- 
dict. 

FEd.  Note.— For  other  cases,   see  Pleading, 
Cent.  Dig.  §§  81-86;    Dec.  Dig.  §  36.*] 

(Additional  Syllabus  by  Editorial  Staff,) 

4.  Guaranty    (§    86*)  —  Action    Against 
Guarantor— Pleading. 

Where  a  contract  of  guaranty,  stating  on 
its  face  that  it  was  a  contmuiog  contract,  was 
attached  to  the  ])etition,  and  defendant  did  not 
deny  the  execution  of  the  contract,  its  denial 


that  the  contract  was  a  continuing  one  failed  to 
set  up  a  defense. 

[Ed.  Note. — For  other  cases,  see  Guaranty. 
CenL  Dig.  §  100;   Dec  Dig.  S  86.*] 

Error  from  Superior  Court,  Calhoun  Coun- 
ty;  Frank  Park,  Judge. 

Action  by  the  Daniel  Miller  Company 
against  E.  S.  Sbeppard.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

J.  R.  Pottle  and  C.  L.  Glessner,  both  of 
Blakely,  for  plaintiff  in  error.  Smith  & 
Miller,  of  Edison,  for  defendant  in  error. 

RUSSELL,  J.  [1]  1.  This  case  has  here- 
tofore been  before  this  court.  7  Ga.  App. 
760,  68  S.  E  451.  In  ruling  upon  the  de- 
murrers at  that  time,  we  held  that  the 
measure  of  the  guarantor's  liability  was  fix- 
ed by  his  contract,  and  that  it  was  no  con- 
cern of  bis  if  the  creditor  extended  credit 
for  a  larger  amount  than  that  which  be 
guaranteed  would  be  paid.  His  liability 
would  not  be  Increased  beyond  the  precise 
limits  of  his  contract,  and  certainly  it  would 
not  be  diminished  if  the  creditor  himself 
saw  fit  to  take  the  risk  of  an  unsecured  debt 
greater  In  amount  than  that  which  the  guar- 
antor undertook  to  secure.  So  far  as  the 
answer  of  the  defendant  is  concernedt  it 
may  well  be  said  that  the  admissions  out- 
weigh the  denials,  and  for  that  reason  the 
court  did  not  err  in  striking  all  of  the  an- 
swer, except  the  paragraph  which  denied 
that  notice  of  the  claim  for  attorney's  fees 
had  been  duly  given,  as  required  by  law. 

[4]  To  the  plaintiff's  petition  was  attached 
a  copy  of  the  contract,  in  which  the  defend- 
ant undertook  to  guarantee  payment  to  the 
amount  of  $1,500  on  any  goods  sold  or  to  be 
sold  by  the  plaintiff  to  Fain  &  Weaver.  On 
its  face  it  stated  that  it  was  a  continuing 
contract,  and  certainly,  under  its  terms,  it 
would  be  a  continuing  contract,  at  least  un- 
til the  plaintiff  was  notified  by  the  guaran- 
tor that  no  further  credit  was  to  be  extended 
to  Fain  &  Weaver.  Therefore  the  defend- 
ant's denial  of  the  second  paragraph  of  the 
petition  was  entirely  nugatory,  unless  the  an- 
swer specifically  denied  the  execution  of  the 
contract  and  amounted  to  a  plea  of  non  est 
factum.  As  the  defendant  did  not  deny  the 
execution  of  the  contract,  or  that  the  articles 
of  merchandise  set  forth  in  the  bill  of  par-, 
ticulars  were  furnished  to  Fain  &  Weaver, 
he  in  legal  effect  admitted  his  execution  of 
the  contract  and  the  plaintiff*3  compliance 
therewith.  Likewise,  for  the  reason  that 
there  is  no  denial  of  the  -execution  of  the 
contract  those  paragraphs  in  which  it  is  In- 
sisted that  the  contract  was  not  a  continu- 
ous one  fall  to  set  up  any  issuable  defense; 
and  as  there  was  an  admission  in  the  answer 
that  an  even  larger  amount  of  goods  than 
that  guaranteed  by  the  defendant  bad  been 
supplied  by  the  plaintiff  to  Fain  &  Weaver, 
the  court  properly  disregarded  the  qualified 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  St  Am.  Dig..  Key-No.  Series  A  Rep'r  Indoxe» 
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denial  to  tbe  effect  that  the  goods  had  not 
been  delivered  In  accordance  with  the  con- 
tract. The  ruling  of  the  trial  Judge  upon 
that  portion  of  the  answer  which  attempted 
to  set  up  that  the  liability  of  the  guarantor 
was  affected  by  reason  of  the  fact  that  the 
creditor  has  sold  Fain  &  Weaver  upwards 
of  $3,000  worth  of  merchandisd,  when  he  had 
only  contracted  to  guarantee  the  payment  of 
$1,500,  was  In  accord  with  the  ruling  of  this 
court  In  our  prior  adjudication  upon  the 
demurrers. 

[2]  2.  The  trial  Judge  did  not  err  in  strik- 
ing that  portion  of  the  defendant's  answer 
In  which  It  was  Insisted  that  the  guarantor 
was  entitled  to  an  abatement  or  diminution 
of  his  liability,  tn  the  amount  which  the 
creditor  received  as  his  distributive  share 
from  the  assets  of  the  bankrupt  There 
was  no  allegation  that  the  guarantor  had 
complied  with  his  contract  of  guaranty;  and 
the  remedy  of  the  guarantor  was  to  pay  the 
debt,  and,  by  thus  becoming  a  creditor  of 
the  bankrupt,  thereby  become  entitled  to 
prove  a  claim  as  a  creditor,  and,  as  such, 
share  in  the  distribution  of  the  bankrupt's 
estate.  In  fact,  the  ruling  In  the  present 
case  Is  controlled  by  the  prior  decision  of 
this  court,  except  In  so  far  as  the  defend- 
ant's answer  sought  to  set  up  the  fact  that 
the  creditor  had  received  $300.28  from  the 
bankrupt's  estate  In  partial  payment  of  his 
debt,  and  claimed  this  amount  as  a  set-off. 
As  the  guarantor  had  not  complied  with  l)ls 
contract,  he  was  not  a  creditor  of  the  bank- 
rupt so  far  as  the  subject-matter  of  the 
present  litigation  is  concerned.  He  had  not 
paid  out  any  amount  for  which  the  bank- 
rupt was  liable  to  him.  Therefore  he  was 
not  entitled,  primarily,  to  participate  In  a 
division  of  the  fund  arising  from  the  bank- 
rupt's estate.  And  the  plea  was  without 
merit  in  so  far  as  the  answer  sought  to  set 
up  as  a  defense  that  his  liability  to  the 
plaintiff  should  be  diminished  at  least  in 
proportion  to  the  amount  received  by  the 
plaintiff  from  the  bankrupt's  estate,  because 
his  obligation  bound  him  to  secure  tiie  plain- 
tiff Against  loss  in  the  sale  of  goods  to  Fain 
ft  Weaver  to  the  extent  of  $1,500,  and,  if 
Fain  &  Weaver  owed  a  larger  sum  than  the 
amount  guaranteed,  it  was  immaterial  wheth- 
er their  creditors  collected  all  or  any  portion 
of  it  in  addition  to  the  amount  whidi  the 
guarantor  obligated  himself  to  see  paid. 
There  was  only  one  way  in  which  the  guar- 
antor could  have  qualified  himself  to  ask 
that  a  portion  of  the  assets  of  the  bankrupt 
should  be  applied  to  reduce  his  liability,  and 
this  was  by  paying  the  amount  which  he 
undertook  to  guarantee,  and  thereby  sub- 
rogating himself  to  the  rights  of  the  original 
creditor,  by  himself  becoming  a  creditor  of 
the  bankrupt  The  fact  that  the  plaintiff  re- 
ceived a  dividend  from  the  bankrupt  could 
not  affect  the  guarantor,  until  the  plaintiff 
had  received  a  suflteient  dividend  to  reduce 


the  debt  to  less  than  $1,600.  The  guarantor 
was  responsible  for  that  sum.  The  plahitiff 
in  the  present  case  was  not  a  secured  credi- 
tor, because  it  does  not  appear  that  it  had 
any  security  upon  the  property  of  the  bank- 
rupt and  if  the  guarantor  had  paid  the 
plaintiff  the  $1,500  for  Fain  &  Weaver,  he 
would  himself  have  become  a  creditor  of 
Fain  ft  Weaver  and  been  entitled  to  prove 
his  daluL  Remington  on  Bankruptcy,  p. 
386,  S  635.  But  if  the  creditor  fails  to  prove 
his  claim,  and  refuses  to  permit  the  surety 
to  have  the  Instrument  to  file  with  proof 
of  dalm,  as  required  by  law,  the  surety 
nevertheless  is  not  released.  His  remedy  is 
to  pay  the  debt  Remington  on  Bankruptcy, 
p.  904,  S  1617.  As  weU  said  by  Remington 
(Id.  p.  884,  i  644),  "a  surety,  wh^  he  aa- 
sumes  the  relation,  becomes  contingently  the 
creditor  of  the  debtor  and  the  debtor  of  the 
creditor.*' 

[3]  8.  The  court  did  not  err  in  striking 
the  paragraphs  of  the  defendant's  answer 
concerning  which  complaint  is  made.  Taken 
as  a  whole,  the  formal  denial  of  liability 
was  rendered  wholly  Ineffectual  by  the  ad- 
mission of  such  material  facts  as  necessarily 
established  a  legal  liability.  Beddingfleld  ▼. 
Bates  Advertising  Co.,  2  Ga.  Appi  107,  58  S. 
E.  320.  Upon  the  issue  raised  by  the  answer 
of  the  defendant  as  to  attorney's  f^es,  the 
evidence  was  not  contradicted  that  the  req- 
uisite legal  notice  was  properly  and  timely 
given;  and  for  this  reason  there  was  no 
error  in  directing  the  verdict 

Judgment  affirmed. 

POTTLE^  J^  not  presiding. 

(U  Cku  App.  6M) 

SOUTHERN  RY.  CO.  v.  INMAN,  AKERS  ft 

INMAN  (two  cased).     (Nos.  8,749,  3,760.) 

(Court  of  Appeals  of  Georgia*    Sept  80. 

1912.) 

(8yUahu9  bp  the  Court.) 

1«  LmxTATiON  OF  Actions  (§  36*)— Ldiita* 
TioNs  Applioablk— Penal  Actions. 

An  action  brought  under  section  2  of  the 
act  approved  August  23,  1906  (Acts  1906,  p. 
120),  to  recover  asainst  a  railroad  company 
the  sum  fixed  by  role  of  the  Railroad  (Commis- 
sion for  falling  to  furnish  cars  on  demand,  is 
so  far  penal  m  its  nature  as  to  be  barred, 
under  the  provisions  of  section  4370  of  the 
Civil  Code  of  1910,  after  one  year  from  the 
date  upon  which  the  cause  of  action  arose. 

[Ed.  Note.--For  other  cases,  see  Limitatioii 
of  Actions,  (Tent  Dig.  M  158-187;   Dec  Dig.  i 

(Additional  Bpllahu§  hp  EdiiorM  Bt^f.) 

2.  PENALTIXS   (I  1*)— DKFINmON. 

The  words  ''penalty"  and  ••forjfeiture"  are 
generally  used  synonymously,  and  a  statute  ii 
penal  when  it  inflicts  a  forfeiture  by  way  of 
penalty  for  breach  of  its  provisions  ( citing 
Words  and  Phrases,  voL  6,  pp.  5272,  5278). 

[Ed.  Note.-^For  other  cases,  see  Penalties, 
Cent  Dig.  I  1;   Dec  Dig.  <  l.»] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 


Vor  oth«r  esses  see  same  topic  and  seotion  NUMBBR  In  Dec  Dig.  4k  Am.  Dig.  Key-No.  Series  A  Bep'r  Indez< 
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Actions  by  Inman,  Akers  &  Inman  against 
the  Southern  Railway  Company.  Judgments 
for  plaintiffs,  and  defendant  brings  error. 
Reversed. 

McDaniel  &  Black  and  B.  A  Neely,  all  of 
Atlanta,  for  plaintiff  in  error.  Hill  &  Wright, 
of  Atlanta,  for  defendants  in  error. 

POTTLE,  J.  These  were  actions  brought 
in  1910  under  the  provisions  of  the  act  ap- 
proved August  23,  1905  (Acts  1905,  p.  120), 
to  recover  from  the  railway  company  for  its 
failure  to  promptly  famish  cars  ordered  at 
various  times  during  the  years  1906  and 
1907.  The  point  is  made  that  the  actions 
were  barred  by  the  statute  of  limitations, 
and,  as  we  have  reached  the  conclusion  that 
this  point  is  well  taken,  no  other  question 
need  be  dealt  with. 

[1]  A  consideration  of  the  question  upon 
which  the  case  turns  renders  it  necessary  to 
classify  the  nature  of  the  recovery  author- 
ized by  section  2  of  the  act  of  1905  and  stor- 
age rule  9  of  the  Railroad  Commission.  The 
announced  purpose  of  the  act,  as  set  forth 
in  its  title,  was  to  further  extend  the  pow- 
ers of  the  Railroad  Commission  of  this 
state,  and  to  confer  upon  the  Commission, 
among  other  things,  the  power  "to  provide 
a  penalty  for  noncompliance  with  any  and 
all  reasonable  rules,  regulations  and  orders 
prescribed  by  the  said  Commission  in  the 
execution  of  these  powers."  Section  2  of  the 
act  required  that  the  Commission  ''shall,  by 
reasonable  rules  and  regulations,  provide  the 
time  within  which  said  car  or  cars  shall  be 
furnished  after  being  ordered  as  aforesaid, 
and  the  penalty  per  day  per  car  to  be  paid 
by  said  railroad  company  In  the  event  such 
car  or  cars  are  not  famished  as  ordered, 
and  provided,  further,  that  in  order  for  any 
Khipper  or  consignor  to  avail  himself  of  the 
penalties  provided  by  the  rules  and  regula- 
tions of  said  Railroad  Commission,  such 
shipper  or  consignor  shall  likewise  be  sub- 
ject, under  proper  rules  to  be  fixed  by  said 
Commission,  to  the  orders,  rules  and  regu- 
lations of  said  Railroad  Commission."  Sec- 
tion 8  provides  that,  before  any  railroad 
company  "is  subjected  to  the  penalties*'  pro- 
vided by  the  act,  the  company  shall  be  re- 
required  to  show  cause  before  the  Commis- 
sion and  be  by  it  adjudged  liable.  The  Com- 
mission, by  rule,  fixed  one  dollar  per  car, 
for  each  day  of  delay  after  four  days,  as 
the  sum  which  a  defaulting  company  should 
pay.  The  cause  of  action  arises  immediately 
upon  the  company's  default,  and  the  quea- 
tion  Is:  Within  what  time  must  the  action 
be  brought? 

Section  4370  of  the  Civil  Code  of  1910  pro- 
vides: ''All  actions  by  informers,  to  recover 
any  fine,  forfeiture,  or  penalty,  shall  be  com- 
menced within  one  year  from  the  time  the 
defendant's  liability  thereto  was  discovered, 
or  by  reasonable  diligence  could  have  been 
discovered."  This  statute  was  held  to  be 
applicable  to  a  suit  against  a  telegraph  com- 


pany, brought  under  the  act  of  1887  (Acts 
1887,  p.  Ill),  to  recover  the  sum  fixed  by 
that  act  to  be  paid  by  the  defaulting  com- 
pany. Western  Union  Telegraph  Co.  v.  Ni*n- 
nally,  86  Ga.  503,  12  S.  E.  578.  That  deci- 
sion settles  for  us  two  propositions,  viz.: 
First,  that  the  sum  recoverable  under  the 
act  of  1887  was  a  penalty  for  breach  of  a 
public  duty;  and,  secondly,  that  the  suing 
plaintiff  was  an  informer  within  the  mean- 
ing of  the  statute,  now  codified  in  section 
4370  of  the  Code  of  1910,  notwithstanding 
he  obtained  the  entire  recovery.  After  con- 
sidering the  history  and  origin  of  this  stat- 
ute, Mr.  Chief  Justice  Bleckley,  delivering 
the  opinion,  said:  "We  have  no  doubt  that 
the  Code  intended  to  sum  up  all  cases  pro- 
vided for  in  these  two  previous  statutes,  and 
treat  them  as  cases  brought  by  informers. 
If  this  constmction  is  not  sustainable,  then 
the  Code  prescribed  no  limitation  whatever 
for  such  an  action  as  the  one  now  under 
consideration,  unless  it  falls  within  section 
2916,  which  is  in  these  words:  'All  suits  for 
the  enforcement  of  rights  accruing  to  in- 
dividuals under  statutes,  acts  of  incorpora- 
tion, or  by  operation  of  law,  shall  be  brought 
within  twenty  years  after  the  right  of  ac- 
tion accmea'  We  think  it  incredible  that 
actions  for  penalties  should  have  been  limit- 
ed to  one  year  when  brought  by  an  informs, 
and  to  twenty  years  when  brought  by  others, 
not  falling  within  the  strict,  literal  descrip- 
tion of  informers.  There  is  every  r^son 
why  the  omission  of  a  telegraphic  company 
to  deliver  a  message  with  due  promptness 
should  not  be  left  opoi  to  suit  for  twenty 
years.  If  any  penalty  whatever  ought  to  be 
prosecuted  for  speedily,  it  would  be  one  of 
this  nature.  To  leave  the  company  exposed 
to  salt  for  the  almost  innumerable  trans- 
actions of  this  kind  for  twenty  years  would 
be  simply  absurd."  In  Central  of  (Georgia 
Ry.  Co.  V.  Huson,  6  Ga.  App.  529,  63  S.  B. 
597,  this  court  held  that  section  4370  of  the 
Code  was  applicable  to  a  suit  brought  against 
a  common  carrier,  under  section  2770  of  the 
Code,  to  recover  double  the  amount  of  an 
overcharge  or  in  overpayment  of  freight. 

[2]  Were  it  not  for  previous  decisions, 
both  of  this  court  and  of  the  Supreme  C^urt, 
we  would  have  no  difficulty  in  holding  that 
so  much  of  the  act  of  1905  as  relates  to  the 
recovery  of  what  has  been  denominated  "re- 
ciprocal demurrage"  is  purely  penal  in  its 
nature,  and  was  intended  by  the  G^ieral 
Assembly  as  a  punishment  for  the  breach  of 
a  public  duty.  A  penalty  is  often  imposed 
by  the  exaction  of  a  sum  of  money  for  the 
infraction  of  a  dvil  right  For  example,  it 
has  been  said  that  a  penalty  is:  "A  punish- 
ment inflicted  by  a  law  for  its  violation." 
"A  sum  of  money  imposed  by  statute,  to  be 
paid  as  a  punishment  for  the  commission  of 
a  certain  act"  "A  penalty  is  a  punishment 
imposed  by  law  or  contract  for  doing  or  fail- 
ing to  do  something  that  it  was  the  duty  of 
a  party  to  do."    "A  penalty  la  in  the  nature 
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of  punishment  for  the  nonperformance  of  an 
act,  or  for  the  performance  of  an  unlawful 
act  It  involves  the  idea  of  punishment, 
whether  enforced  by  civil  or  criminal  proce- 
dure." **The  word  'penalty'  and  the  word 
'forfeiture,'  as  used  In  statutes,  are  generally 
used  synonymously.  A  statute  properly  des- 
ignated as  penal  is  one  which  inflicts  a  for- 
feiture of  money  or  goods  by  way  of  penalty 
for  breach  of  Its  provisions."  Words  and 
Phrases,  vol.  6,  pp.  5272,  5273.  The  very 
purpose  of  the  act  was  stated  In  the  title  "to 
provide  a  penalty  for  noncompliance  with 
the  rules  and  regulations  of  the  Commis- 
sion." By  section  2  certain  things  are  re- 
quired of  a  shipper  before  he  can  avail  him- 
self of  the  "forfeitures  or  penalties"  pre- 
scribed by  the  Commission,  and  it  is  express- 
ly provided  that  the*Commlssion  shall  fix  the 
penalty  per  day  per  car  to  be  paid  by  the 
carrier.  By  section  3  it  was  provided  that, 
before  a  carrier  could  be  "subjected  to  the 
penalties"  of  the  act.  it  should  have  an  op- 
portunity to  be  heard  before  the  Commis- 
sion. All  of  the  things  required  of  the  car- 
rier by  the  act  were  owing  by  it  to  the  pub- 
lic generally.  They  were  public  duties,  and 
Zor  their  breach  the  penalties  named  in  the 
act  were  imposed.  The  sum  recovered  by  the 
shipper  may  or  may  not  be  compensatory. 
He  may  have  sustained  no  damage.  He  need 
not  show  that  he  has.  He  makes  out  his 
case  by  proving  the  default  and  a  compli- 
ance by  him  with  the  conditions  precedent 
prescribed  by  the  act  Again,  his  damage 
may  be  far  in-  excess  of  the  amount  of  the 
penalty.  It  Is  plain  to  us  that  the  General 
Assembly  Intended  to  provide  a  punishment 
for  the  carrier's  breach  of  its  public  duty  as 
a  means  of  compelling  the  performance  of 
that  duty.  The  conclusion  that  the  act  was 
Intended  to  be  at  least  mainly  penal 
seems  to  be  irresistible,  when  we  consider 
that  while  this  court  held  that  the  remedy 
afforded  by  the  act  was  exclusive  (Penning- 
ton V.  Douglas  Ry.  Co.,  3  Ga.  App.  665  [3], 
60  S.  E.  485),  the  Supreme  Court  later  took 
a  different  view,  and  held  that,  notwith- 
standing the  act  of  1905,  suit  might  be 
brought  for  the  actual  damages  which  a 
shipper  had  sustained  from  the  carrier's 
failure  to  promptly  furnish  cars.  Southern 
Ry.  Co.  V.  Moore,  133  Ga.  806,  67  S.  B.  85,  26 
L.  R.  A.  (N.  S.)  851. 

This  brings  us  to  a  consideration  of  the 
several  decisions  construing  the  act.  In  none 
of  them  was  the  question  now  being  dealt 
with  presented,  nor  is  there  any  authorita- 
tive language  which  requires  a  conclusion 
contrary  to  that  which  we  have  reached.  In 
the  Pennington  Case,  supra.  Judge  Russell 
spoke  of  the  sum  recoverable  for  failure  of 
the  carrier  to  furnish  cars  as  "the  liquidated 
damages  provided  for  by  the  Steed  bill 
(which  are  denominated  as  a  penalty)."  But 
that  language  must  be  considered  in  the 
light  of  the   fact  that  the  court's  opinion 


that  the  remedy  offered  by  the  Steed  blU  was 
exclusive  of  an  action  for  damages  was  sub- 
sequently held  by  the  Supreme  Court  to  be 
erroneous.  In  Smith  Lumber  Co.  v.  Ia  &  N. 
R.  Co.,  4  Ga.  App.  714,  62  S.  B.  472,  the 
Chief  Judge  characterized  an  action  under 
the  act  as  one  "for  damages  arising  from  a 
breach  of  a  public  duty  Imposed  upon  the 
defendants  by  a  rule  of  the  Railroad  Com- 
mission, and  to  recover  the  amount  of  dam- 
ages fixed  by  the  Commission  for  the  viola- 
tion of  the  rule."  That  case  was  likewise 
idecided  before  the  decision  of  the  Supreme 
Court  that  the  remedy  under  the  act  was  not 
exclusive.  In  Southern  Ry.  Go.  v.  Melton,  133 
Ga.  277,  65  S.  E.  665,  26  L.  R.  A.  (N.  S.)  851, 
the  main  question  dealt  with  was  as  to  the 
power  of  the  General  Assembly  to  delegate  to 
the  Railroad  Commission  the  authority  to 
impose  punishment  for  breach  of  a  public 
duty.  It  was  held,  in  substance,  that  as  the 
General  Assembly  Itself,  in  the  act  declared 
that  a  penalty  should  be  imposed,  and  had 
simply  left  to  the  Commission  the  power  to 
investigate  and  declare  by  rule  a  reasonable 
sum  to  be  exacted  from  the  carrier,  the  act 
would  be  upheld.  In  characterizing  the  sum 
to  be  recovered  the  court  said:  "A  considera- 
tion of  the  terms  of  the  act  of  1905  will 
show  that  the  word  'penalty,'  In  the  second 
section,  was  not  employed  in  Its  strict  sense, 
but  as  meaning  a  reasonable  amount,  to  be 
fixed  by  the  rule  of  the  Commission,  recov- 
erable by  the  shipper  on  account  of  a  failure 
to  furnish  cars  to  carry  his  freight  within 
a  reasonable  time  named  in  the  rule."  in 
Southern  Ry.  Co.  v.  Atlanta  Sand  &  Supply 
Co.,  135  Ga.  35,  68  S.  E.  807,  it  was  held  that 
storage  rule  No.  9  of  the  Railroad  Commis- 
sion, properly  construed,  was  reasonable,  and 
did  not  violate  any  of  the  constitutional 
rights  of  the  carrier.  The  nature  of  the 
recovery  allowed  by  the  rule  was  not  dis- 
cussed; it  being  simply  referred  to  in  the 
language  of  the  act  as  a  forfeiture  or  pen- 
alty. The  matter  was  considered  by  this 
court  in  Zuber  v.  Southern  Ry.  Co.,  9  Ga. 
App.  539,  71  S.  B.  937,  where  Judge  Powell 
thus  states  the  conclusion  of  the  court: 
**The  exact  nature  of  this  liability,  which 
attaches  against  the  carrier  and  in  favor  of 
the  shipper  on  account  of  a  violation  of  these 
rules  of  the  Railroad  (Jommlssion,  and  which 
In  the  second  section  of  the  act  of  1905  is 
called  a  penalty,  has  never  been  judicially 
declared.  Some  progress  towards  a  defini- 
tion has  been  made  in  the  cases  of  Southern 
Ry.  Co.  T.  Melton,  183  Ga.  277,  65  S.  IS.  065^ 
26  L.  R.  A.  (N.  S.)  851,  and  of  Southern  Ry. 
T.  Moore,  133  Ga.  806,  67  a  B.  85,  26  L.  R. 
A.  (N.  S.)  851,  in  the  first  of  which  it  was 
held  not  to  be  a  penalty  in  the  sense  in 
which  that  word  is  used  to  express  the  no- 
tion of  criminal  punishment  for  wrong,  and 
In  the  other  of  which  It  was  held  not  to  be 
such  liquidated  damages  as  to  preclude  t^o 
shipper   from  resorting  to  bis  common-law 


6a.) 


dTY  OP  ALBANY  v.  LINDSEY 


911 


remedy  at  his  election.  See,  also,  Southero 
Ry.  Co.  V.  Atlanta  Sand  Co.,  135  Ga.  35,  68 
S.  E.  807.  Giving  due  effect  to  all  of  these 
cases.  It  may  be  said  that  these  rules  fix  a 
liquidated  sum  in  the  nature  of  civil  punitive 
damages  which  an  offended  shipper  may  re- 
cover from  a  delinquent  carrier  by  pursuing 
the  course  mentioned  In  the  act,  but  that  the 
remedy  thus  given  is  not  exclusive,  and  the 
shipper  may  nevertheless  at  his  election  bring 
his  conunon-Iaw  action,  in  which  event  he 
must  prove  his  damages  and  leave  to  the 
jury  the  assessment  of  the  amount." 

For  the  purposes  of  this  decision  we  think 
it  immaterial  whether  we  speak  of  the  re- 
covery as  "civil  punitive  damages,"  or  as  a 
strict  statutory  penalty,  or  what  other  name 
may  be  given  it.  Certain  it  is  that  the 
amount  recoverable  was  not  the  exclusive 
substitute  for  the  shipper's  damage ;  certain 
it  is  that  it  is  not  strictly  compensatory; 
and  equally  certain  is  it  that  no  proof  of 
damage  is  necessary  to  recover.  What  we 
hold  is  that  the  action  is  so  far  penal  in  its 
nature  as  that  the  suit  must  be  brought 
within  one  year  after  the  cause  of  action 
arises.  It  is  Immaterial  that  the  person 
suing  receives  the  whole  of  the  recovery; 
for,  as  Judge  Bleckley  said  In  the  Nunnally 
Case,  supra,  he,  **lf  not  literally  an  informer, 
is  designated  by  statute  to  take  the  fruits 
of  ail  action  brought  for  the  violation  of  a 
public  penal  law."  Our  conclusion  is  that 
the  defendant's  demurrer  should  have  been 
,  sustained. 

Judgment  reversed. 

(11  Oa.  App.  573) 

CITY  OF  ALBANY  v.  LINDSEY.     (No.  3,800.) 

(Court  of  Appeals  of  Georgia.    Sept.  30,  1912w) 

(Syllabus  hy  the  Court.) 

1.  Parent  and  Child   (§  15*)— Persons  in 
liOco  Parentis. 

One  who,  having  accepted  the  gift  of  a 
child  from  its  mother  (the  father  being  dead), 
thereafter  duly  performs  the  offices  of  a  par- 
ent to  the  child,  stands  in  loco  parentis. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child.  Cent.  Dig.  §§  160-164;   Dec.  Dig.  §  15.*] 

2.  Parent  and  Child  (§  7*)— Loss  op  Serv- 
ices or  Child-1-Right  of  Action. 

The  relationship  created  by  acceptance 
from  a  mother  of  the  gift  of  her  fatherless  in- 
fant, and  by  due  performance  of  parental  duties 
toward  the  child,  raises  a  corresponding  and 
correlative  duty  on  the  part  of  the  child  to  ren- 
der, in  behalf  of  the  person  thus  standing  in 
loco  parentis,  such  service  of  value  as  the  child 
may  be  able  to  perform  until  it  reaches  its  ma- 
jority. And  one  who  thus  sustains  the  parental 
relation  has  a  right  of  action  against  one  who 
tortiously  deprives  him  of  the  service  of  the 
child,  for  any  loss  of  the  service  of  the  child, 
prior  to  its  majority,  which  is  due  to  the  act  of 
the  tort-feasor. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  S§  86-99;  Dec  Dig.  |  7.*] 

3.  Death    (§   18*)— Action   for  Death   of 
Child — Loss  of  Services. 

Though  one  who,  by  virtue  of  the  gift  of 
a  child,  followed  by  the  acceptance  of  the  gift 


and  the  performance  of  the  duties  of  a  parent 
towards  it.  is  not  entitled,  under  the  provisions 
of  section  4424  of  the  Civil  Code  of  1910,  to  re- 
cover the  value  of  the  life  of  the  child,  still,  in 
an  action  predicated  upon  the  tortious  homi- 
cide of  the  child,  he  may  recover  for  the  loss 
of  its  services,  upon  proper  proof  that  the 
child  was  able  to  render  services,  and  of  their 
value,  as  if  the  relation  were  that  of  master 
and  servant. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  §  20;   Dec.  Dig.  S^  18.*] 

Error  from  City  Court  of  Albany;  D.  F. 
Crosland,  Judge. 

Action  by  Maude  Lindsey  against  the  City 
of  Albany.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Jas.  Tift  Mann,  of  Albany,  for  plaintiff  in 
error.  Pope  &  Bennet,  of  Albany,  for  de- 
fendant in  error. 


RUSSELL,  J.  The  ruling  upon  the  de- 
murrer, to  which  exception  is  taken,  raises 
only  one  question,  and,  so  far  as  we  have 
been  able  to  find,  the  precise  point  has  never 
been  decided  in  this  state.  It  may  be  said 
that  two  questions  are  developed  by  the  rec- 
ord: (1)  Does  the  acceptance  of  the  gift  of 
a  child  from  the  mother,  as  its  sole  surviv- 
ing parent,  followed  by  the  performance  of 
parental  duties  on  the  part  of  the  donee, 
create  such  a  relation  as  that  the  latter 
stands  to  such  child  in  loco  parentis?  (2) 
Does  the  relation  created  by  tftie  facts  above 
stated  give  the  donee  the  right  to  maintain 
an  action  to  recover  for  loss  of  services  of 
the  child,  caused  by  and  based  upon  its  tor- 
tious homicide? 

[1]  The  question  as  to  whether  one  who  Is 
not  a  parent,  but  merely  stands  in  loco 
parentis,  can  recover  for  the  full  value  of 
the  life  of  the  child  is  not  involved  in  this 
case»  and,  if  it  were,  we  are  inclined  to 
the  opinion  that  this  right,  being  dependent 
upon  a  statute  in  derogation  of  the  common 
law  and  penal  in  its  nature,  cannot  apper- 
tain to  one  who  is  not  an  actual  parent.  It 
seems  to  us,  however,  that  one  who  sustains 
to  an  orphan  child  the  de  facto  relationship 
of  a  parent — cares  for,  protects,  and  minis- 
ters to  its  necessities,  expending  for  the  child 
his  care  and  thought  and  money  as  if  it  were 
his  own,  thus  performing  all  the  duties  of  a 
parent,  without  objection  from  any  source — 
would  have  created  in  his  behalf  a  relation- 
ship from  which  the  law  would  imply  cor- 
relative filial  duties  (among  them  the  ren- 
dering to  the  person  thus  standing  in  loco 
parentis  of  such  services  of  value  as  the 
child  might  be  able  to  perform,  or  should 
properly  be  required  to  perform,  under  the 
circumstances)  until  the  child  attains  its  ma- 
jority. 

The  petition  alleges  that  the  child  involved 
in  the  present  case  was  given  to  the  plaintiff 
by  its  mother  while  on  her  deathbed,  and 
that  she  was  the  only  surviving  parent;  that 
she  knew  that  the  child,  shortly  to  be  or- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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plmned,  wonld  be  left  without  any  means  of 
support,  and  gave  him  to  the  plaintiff,  re- 
linquishing to  the  plaintiff  all  right  to  the 
custody,  control,  and  services  of  her  infant 
boy,  in  consideration  of  the  plaintiff's  agree- 
ing to  accept  the  ^^hild  and  to  maintain  and 
educate  him  until  he  should  be  21  years 
of  age.  The  child  was  at  that  time  about 
6  months  old.  It  is  alleged  in  the  petition 
that  from  the  time  of  the  gift  the  plaintiff 
maintained  and  educated  the  child,  and  per- 
formed all  the  duties  of  a  parent  toward 
him,  and  in  doing  so  incurred  an  expense 
averaging  about  $100  per  year,  amounting  to 
more  than  $1,000.  The  child,  having  been 
sent  on  an  errand  by  its  foster  parent,  was 
killed  by  coming  in  contact  with  an  electric 
light  wire  belonging  to  the  city  of  Albany, 
and  the  action  is  brought  to  recover  the  val- 
ue of  the  child's  services  until  he  would  have 
attained  his  majority. 

We  need  not  refer  to  any  phase  of  the 
case,  except  to  the  question  of  the  plaintiff's 
right  to  maintain  the  action,  because  the  pe- 
tition is  not  for  any  reason  demurrable,  un- 
less it  be  upon  the  ground  that  this  plaintiff 
Is  not  entitled  to  recover  for  the  tort,  which 
is  well  pleaded.  If  the  present  plaintiff 
cannot  maintain  the  action,  no  one  can.  In 
that  view  of  the  case,  the  question  presented 
to  us  becomes  both  Interesting  and  important, 
especially  so  when  every  hxunanitarian  con- 
sideration impels  all  of  us  to  encourage  the 
care  and  protection  of  helpless  orphan  in- 
fiints,  who  would  be  dependent  upon  charity, 
ofttimes  too  cold,  unless  the  law  recognizes 
that  he  who,  in  the  kindness  of  his  heart, 
performs  for  these  helpless  ones  the  tender 
offices  of  a  parent  is  also  entitled  to  parental 
rights.  In  fact,  in  such  a  case  as  is  now 
before  us,  if  the  injured  child  had  not  died, 
but  were  living,  maimed  for  life,  the  paren- 
tal obligation  of  protecting  the  child  dur- 
ing minority  could  not  be  performed,  unless 
the  person  exercising  the  parental  duties  were 
given  the  right  to  ask  for  compensation  and 
obtain  redress  for  the  injury  done  to  his  in- 
fant charge.  This  statement  is  only  illustra- 
tive of  what  we  have  in  mind,  for,  of  course, 
it  can  be  suggested  that  an  action  could  be 
maintained  by  his  next  friend  for  an  injury 
done  to  an  Infant;  but  the  point  we  have  in 
mind  is  that,  for  the  very  protection  of  the 
child  himself  in  a  case  like  the  present  (in 
which,  according  to  the  allegations  of  the 
plaintiff,  the  death  of  the  child  Is  due  to  the 
inexcusable  negligence  of  a  third  person,  and 
yet  there  can  be  no  recovery  unless  the  exist- 
ence of  a  quasi  parental  relation  is  recogniz- 
ed), it  should  follow,  as  matter  of  law,  that,  if 
the  relationship  Imposes  the  bearing  of  bur- 
dens, it  also  confers  the  rights  usually  in- 
herent thereto. 

We  think  that  under  the  spirit  of  the  rul- 
ings in  Baves  v.  Fears,  131  Ga.  820  (2),  64 
8.  B.  269,  Howard  v.  Randolph,  134  Ga.  691, 
68  8.  B.  686,  29  L.  R.  A.  (N.  S.)  294,  20  Ann. 
Gas.  892,  and  Hicks  v.  Williams,  135  Ga. 


433,  69  8.  B.  547,  it  Is  perfectiy  sound  to 
hold  that  one  who  accepts  the  gift  of  a  child 
and,  in  pursuance  of  the  gift,  performs  all 
the  parental  duties  towards  it,  stands  in  loco 
parentis  to  the  child.  It  is  true  that  in  the 
Hicks  Case  and  in  the  Baves  Case  the  gift 
was  made  by  the  father,  and  therefore  these 
cases  fkll  squarely  under  the  provisions  of 
section  3021  of  the  Civil  Code  of  1910,  and 
that  the  case  of  Howard  v.  Randolph,  supra, 
was  one  in  which  the  child  sought  to  main- 
tain an  action  to  recover  for  service  render- 
ed to  the  person  who  had  occupied  the  pa- 
rental relation;  but  the  controlling  reason 
underlying  all  these  rulings  is  the  same,  and 
therefore  the  ruling  in  a  case  where  the  gift 
was  made  by  the  mother  as  sole  surviving 
parent  should  be  the  same  as  that  which  ap- 
plies where  the  gift  is  made  by  the  father, 
although  the  relinquishment  of  parental 
rights  in  the  case  of  the  father,  and  the 
subsequent  rights  of  the  donee,  are  fixed  by 
the  Code,  and  even  though  it  is  true  that  un^- 
der  section  3022  the  rights  of  the  mother, 
upon  the  death  of  the  father,  are  limited  to 
the  possession  of  the  child  "until  his  arrival 
at  such  age  as  his  education  requires  a 
guardian  to  take  possession  of  him,"  and 
there  Is  no  expression  of  any  means  by  which 
she  can  transfer  her  right  to  another,  or  sub- 
stitute any  one  else  in  her  place.  It  1$  also 
true  that  section  3022,  in  defining  the  obliga- 
tion of  a  parent  (following  the  common  law), 
refers  to  the  father,  and  makes  no  reference 
to  the  mother,  and  it  is  insisted  that  a  mani- 
fest difference  between  the  rights  of  the 
mother  and  the  rights  of  the  father  Is  evi- 
denced by  the  provision  that  a  minor  whose 
father  Is  dead  may,  upon  attaining  the  age 
of  14  years,  select  as  his  guardian  some  per. 
son  other  than  his  mother  (section  3035). 

All  of  these  considerations  depend  uiK>n 
the  fact  that  at  common  law  a  legitimate 
child  was  largely  the  chUd  of  his  father,  and 
but  very  little  the  child  of  his  mother,  no 
matter  what  the  circumstances.  A  reference 
to  two  decisions  of  the  Supreme  Court  at 
least  shows  a  gradual  recognition  of  greater 
maternal  rights,  and  the  enactment  of  sec- 
tion 4424  (which  is  statutory  in  its  original) 
Indicates  a  similar  legislative  policy.  In  Ans- 
ley  V.  Jordan,  61  Ga.  488  (6),  the  Supreme 
Court  declined  to  decide  whether  a  mother 
had  the  right  to  the  service  of  her  son  dur- 
ing his  minority,  and  placed  its  ruling,  up- 
holding the  refusal  of  a  nonsuit,  upon  the 
ground  that  it  was  competent  for  the  plain- 
tiff to  consent  to  be  hired  out  by  his  mother 
and  to  represent  her  as  her  agent  in  making 
the  contract  upon  which  the  action  was  bas- 
ed. In  McElmurray  v.  Turner,  86  Ga.  219  (3) 
12  8.  B.  359,  Mr.  Justice  Simmons  sustained 
the  right  of  the  mother  to  foreclose  a  spe- 
cial lien  on  certain  crops,  not  only  for  her 
own  labor,  but  that  of  her  minor  children, 
upon  the  theory  that  as  the  mother  was  a 
widow,  and  entitled  to  the  possession  of  her 
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minor  cbildren,  she  was  entitlecl  to  their 
labor  and  their  earnings.  In  the  McESmur- 
ray  Case  it  does  not  appear  what  was  the 
age  oC  the  children,  but  Mr.  Justice  Sim- 
mons says:  "Being  entitled,  under  the  law, 
to  the  possession  of  the  children,  she  was 
entitled  to  their  labor  and  earnings.  If  she 
liad  hired  those  minor  children  to  the  land- 
lord, she  could  have  recovered  in  an  action 
against  him  for  their  hire.  This  being  true, 
what  rule  is  there  in  law,  or  what  reason  is 
there  in  common  sense,  which  would  prevent 
her  from  suing  out  a  laborer's  lien  in  her 
own  name  for  the  labor  of  her  minor  chil- 
dren, as  well  as  her  own  labor?*' 

Even  if  rulings  in  this  state  go  no  further 
than  to  hold  that  one  may  stand  in  loco 
parentis  by  virtue  of  the  father's  relinquish- 
ment of  his  parental  control,  we  think  that, 
upon  reason  and  principle,  the  gift  of  a 
mother  (in  a  case  in  which  the  mother  is 
the  sole  surviving  parent)  can  create  the 
same  relation.  The  principle  is  well  recog- 
nized in  other  jurisdictions.  In  Whitaker  v. 
Warren,  60  N.  H.  20.  49  Am.  Rep.  302,  it 
is  held  that,  where  an  infant  dies  by  the 
negligence  of  another,  one  standing  in  loco 
parentis  may  recover  from  him  for  medical 
expenses  and  future  loss  of  service  up  to 
the  time  of  death.  The  New  Hampshire 
court  did  not  express  any  opinion  as  to 
whether  the  plaintiff  could  have  recovered 
for  loss  of  service  after  the  death  and  for 
the  period  of  its  Infancy,  for  no  such  re- 
covery was  sought  In  the  Whitaker  Case 
the  action  was  brought  for  nursing  and  care 
after  the  injury,  and  for  medicines  and  med- 
ical attendance ;  but  the  court  was  compelled 
to  rule,  and  did  rule,  upon  the  general 
nature  of  the  relationship  under  a  state  of 
facts  practically  identical  with  those  now 
before  us,  and  as  to  this  it  held  that  "the 
facts  stated  are  evidence  tending  to  show 
that  the  plaintiff  stood  In  loco  parentis  to 
the  child,  and  while  this  relation  existed 
the  plaintiff  was  entitled  to  all  the  rights  of 
a  parent,"  citing  Freto  v.  Brown,  4  Mas& 
675,  Williams  v.  Hutchinson,  8  N.  Y.  812, 
53  Am.  Dec.  801,  and  Cooley  on  Torts,  235. 
The  ruling  of  the  New  Hampshire  court  is 
recognized  as  sound  in  the  Cyclopedia  of 
Law  and  Procedure  (29  Cya  1672),  in  which 
the  principle  is  broadly  stated  that  "a  per- 
son in  loco  parentis  may  recover,  against 
a  wrongdoer  who  is  responsible  for  the  In- 
Jury  to  the  child,  for  the  resulting  expense 
and  loss  of  8ervice&"  In  Williams  v.  Hut- 
chinson, 8  N.  Y.  812,  63  Am.  Dec  301,  it 
was  held  that  "persons  standing  in  loco 
parentis  are  entitled  to  the  rights  and  sub- 
ject to  the  liabilitiee  of  an  actual  parent, 
though  not  legally  compelled  to  assume  that 
relation.*'  We  conclude,  therefore,  that  one 
who,  having  accepted  the  gift  of  a  child 
from  its  mother  (its  father  being  dead), 
thereafter  duly  performs  the  offices  of  a  par- 
ent to  the  child,  stands  In  loco  parentis. 

[2]  2.  Having  ruled  that  the  plaintiff  stood 
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in  loco  parentis,  her  right  to  recover  is 
clearly  established  by  numerous  adjudica- 
tions of  the  Supreme  Court.  As  an  actual 
parent  the  plaintiff  could  sue  for  loss  of 
service  caused  by  the  death  of  a  minor  child, 
even  at  common  law  and  without  any  stat- 
ute; the  right  being  assumed  to  rest  upon 
the  same  rule  which  entitles  a  master  to  re- 
cover for  injuries  to  his  servant  See 
Shields  V.  Yonge,  16  Ga.  349,  60  Am.  Dec 
698;  Chick  v.  Southwestern  R.  R.  Co.,  67 
Ga.  357.  In  McDowell  v.  Georgia  R.  R.  Co., 
60  Ga.  320,  the  Supreme  Court  while  hold- 
ing that  a  father  could  not  recover  for  the 
homicide  of  his  minor  daughter,  ruled  that 
he  might  recover  for  the  loss  of  her  service 
to  the  time  of  her  majority.  The  right  of 
a  father  to  recover  for  the  loss  of  service 
resultant  upon  the  homicide  of  his  child, 
from  the  time  of  his  injury  until  the  child 
would  have  been  21  years  of  age,  is  also 
recognized  in  Augusta  Factory  v*.  Davis,  87 
Ga.  648-650,  13  S.  E.  677,  Frazier  v.  Georgia 
R.  R.  Co.,  101  Ga.  70,  28  S.  E.  684,  King 
V.  Southern  Ry.  Co.,  126  Ga.  794,  65  S.  B. 
965,  8  li.  R.  A.  (N.  S.)  544,  Southern  Ry. 
Co.  V.  Flemlster,  120  Ga.  524  (5),  48  S.  B. 
160,  and  Savannah,  F.  &  W.  Ry.  Co.  v.  Smith, 
93  Ga.  742  (1),  21  S.  B.  157.  Though  one 
who,  by  virtue  of  the  gift  of  a  child,  fol- 
lowed by  acceptance  of  the  gift  and  per- 
formance of  the  duties  of  a  parent  towards 
it  la  not  entitled  to  recover  the  value  of 
the  life  of  the  child  in  an  action  predicated 
upon  the  tortious  homicide  of  the  child  (this 
because  section  4424  of  the  Civil  Code  is 
penal  in  its  nature,  and  the  rights  con- 
ferred must  be  limited  to  those  only  who 
are  expressly  mentioned),  still  he  may  re- 
cover for  the  loss  of  its  services,  upon  prop- 
er proof  that  the  child  was  able  to  render 
services,  and  of  their  value,  as  if  the  rela- 
tion were  that  of  master  and  servant 

[3]  8.  The  learned  counsel  for  the  plaintiff 
In  error  argues  that  under  the  ruling  in  Bell 
V.  Central  R.  Co.,  73  Ga.  520,  the  plaintiff's 
declaration  is  demurrable,  even  if  the  al- 
leged gift  and  acceptance  be  construed  as  a 
legal  adoption,  because  section  4412  is  de- 
claratory of  the  common  law.  Granting  that 
the  section  cited  is  declaratory  of  the  com- 
mon law,  it  cannot  be  said  that  the  adop- 
tion of  children  (which  was  unknown  to  the 
common  law  of  England)  exists  only  in  this 
state  by  special  statute.  The  ruling  in  the 
Eaves  Case,  supra.  Is  proof  to  the  contrary ; 
and  if  it  be  conceded  that  a  surviving 
mother  should  have  the  same  rights  to  the 
pareintal  control  and  the  services  of  a  minor 
child  as  the  father  would  have,  if  he  were 
in  life,  then  there  can  be  no  question  about 
this  plaintiff's  right  to  recover,  unless  her 
right  is  precluded  by  the  provisions  of  sec- 
tion 3025  of  the  Civil  Code,  which  gives  a 
minor  above  the  age  of  14  the  privilege  of 
selecting  a  guardian,  and  we  do  not  think 
that  the  bare  possibility  of  such  a  contin- 
gency,   which   might  never   have   occurred, 
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should  deprive  one  who  has  for  years  dis- 
charged the  obligations  of  a  parent  of  his 
reasonable  expectancy  that  the  object  of  his 
benefaction  would,  under  the  influence  of 
natural  gratitude,  make  such  return  in  serv- 
ice as  would  reasonably  have  been  expected 
if  the  orphan  had  been  his  actual  child. 

We  And  no  error  in  the  Judgment  over- 
ruling the  demurrer. 

Judgment  affirmed. 


(11   Ga.  App.  581) 

FLEMING  V.  STATE.     (No.  3,952.) 
(Court  of  Appeals  of  Georgia.    Sept.  30, 1912.) 

(SyUahus  hy  the  Court,) 

1.  Criminal  Law  (§  101*)— Conflicting  Ju- 
risdiction—Tbansfkr  OF  Causes. 

The  Legislature  may  by  law  provide  that 
cases  pending  in  a  city  court,  which  is  to  be 
abolished,  shall  be  transferred  and  stand  for 
trial  in  the  superior  court  of  the  county  in 
which  the  city  court  is  located,  and  may  include 
in  the  transfer  accusations  charging  misde- 
meanors. As  to  misdemeanors  there  is  no  con- 
stitutional guaranty  that  the  accused  shall  be 
first  indicted  or  presented  by  a  grand  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  199-205;   Dec  Dig.  §  101.*] 

2.  Instructions  of  Court— Sufficibncy  of 

EiVIDENCB. 

Tliere  was  no  material  error  in  any  of  the 
instructions  of  the  court,  the  evidence  author- 
ized the  verdict,  and  the  refusal  of  a  new  trial 
was  not  error. 

Error  from  Superior  Court,  Hart  County; 
D.  W.  Meadow,  Judge. 

P.  L.  Fleming  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

A.  A.  McCurry  and  A.  G.  &  Julian  Mc^ 
CMrry,  all  of  Hartwell,  for  plaintiff  In  error. 
Thos.  J.  Brown,  Sol.  Gen.,  of  EUberton,  for 
the  State. 

RUSSELL,  J.    Judgment  affirmed. 


01  Qa.  App.  618) 

AUTO  HIGHBALL  CO.  et  al  v.  SIBBBTT 

et  al.     (No.  4,120.) 

(Court  of  Appeals  of  Georgia.     Oct  2,  1912.) 

(Syllabus  hy  the  Court.) 

Contempt  (§  66*)— Proceedings  to  Punish— 
Writ  of  Error— Parties. 

The  state  is  a  necessary  party  defendant 
in  error  to  a  bill  of  exceptions  complaining  of 
a  judgment  and  sentence  against  the  plaintiff 
in  error  for  a  criminal  contempt,  instituted  for 
the  purpose  of  vindicating  the  court's  authority, 
and  not  for  the  purpose  of  enforcing  a  civil 
right  of  an   aggrieved   party. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent.  Dig.  §§  213-215,  223-237;  Dec  Dig.  § 
66.*] 

Error  from  City  Court  of  Douglas ;  W.  D. 
Buie,  Judge. 

Action  between  the  Auto  Highball  Com- 
pany and  others  and  W.  F.  Sibbett  and  an- 
other.   From  the  Judgment,  the  Auto  High- 


ball Company  and  others  bring  error.    Dis- 
missed. 

Scott  ft  Davis,  of  Atlanta,  for  plaintifTft 
in  error.  Rogers  &  Heath,  Ohastain  ft  Rea- 
son, J.  W.  Quincey,  and  Lawson  KeUey»  all 
of  Douglas,  for  defendants  in  error. 

POTTLE,  J.  The  writ  of  error  was  dis- 
missed because  the  bill  of  exceptions  appear- 
ed not  to  have  been  filed  in  the  office  of  the 
cleric  of  the  trial  court  within  the  time  re- 
quired by  law.  A  motion  to  reinstate  the 
writ  of  error  was  made  by  the  plaintiff  in 
error,  upon  the  ground  that  while,  from  the 
date  of  filing  entered  on  the  bill  of  excei>- 
tions,  it  appeared  that  that  document  was 
not  filed  in  the  office  of  the  clerk  of  the  trial 
court  within  the  time  required  by  law,  yet 
as  a  matter  of  fact  it  was  filed  within  due 
time,  and  the  date  of  the  filing  Indorsed  on 
the  bill  of  exceptions  by  the  derlt  was  er- 
roneous. Upon  a  consideration  of  this  mo- 
tion, this  court  directed  the  clerk  of  the 
trial  court  to  further  certify  with  reference 
to  the  date  upon  which  the  bill  of  excep- 
tions was  actually  filed  in  his  office.  The 
clerk  has  certified  that  the  bill  of  exertions 
was  filed  in  his  office  on  March  12,  1912, 
and,  in  accordance  with  the  direction  of  this 
court  the  date  of  filing  has  been  changed  on 
the  bill  of  exceptions,  so  as  to  read,  "Filed 
in  office  March  12,  1912."  But  the  motion 
to  reinstate  the  writ  of  error  will  not  be 
granted,  because  the  writ  of  error  must  be 
dismissed  for  the  reason  hereinafter  in- 
dicated. 

A  motion  to  dismiss  the  writ  of  error  was 
made  on  the  ground  that  there  were  no  prop- 
er parties  defendant  in  error  named  in  the 
bill  of  exceptions,  and  upon  whom  service 
was  perfected.  Contempts  are  both  dvil  and 
criminal.  Where  the  object  of  the  contempt 
proceeding  is  the  obtainment  of  relief  by  a 
complaining  party,  such  as  the  paym^it  of 
damages  for  the  violation  of  an  injunction 
order  and  the  like,  the  proceeding  is  civil 
in  its  nature.  Gompers  v.  Buck  Stove  Range 
Co.,  221  U.  S.  418,  31  Sup.  Ct  492,  55  L.  Ed. 
797,  34  L.  R.  A.  (N.  S.)  874;  Howard  v.  Du- 
rand,  36  Ga.  346,  91  Am.  Dec.  767;  Ball  v. 
Wright,  115  Ga.  729,  42  S.  E.  32;  Warner 
V.  Martin  124  Ga.  387,  52  S.  E.  446,  4  Ann. 
Cas.  180.  Where,  however  the  proceeding 
is  brought  solely  for  the  purpose  of  vindicat- 
ing the  authority  of  the  court,  and  not  for 
the  relief  of  an  aggrieved  party,  the  pro- 
ceeding is  criminal  in  its  nature.  Bradley 
V.  State,  111  Ga.  168.  36  S.  E.  630,  50  L.  R- 
A.  691,  78  Am.  St  Rep.  157 ;  State  v.  Steele. 
112  Ga.  39,  42,  37  S.  B.  174.  In  a  criminal 
prosecution  for  contempt,  the  state  is  a 
proper  party;  and  if  exception  is  taken  to 
a  judgment  attaching  a  party  for  criminal 
contempt,  the  state  must  be  made  a  party 
defendant  in  error  in  the  reviewing  court 
In  the  present  bill  of  exceptions  no  defend- 
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ant  In  error  Is  specifically  named.  Appar- 
entiy  the  plaintiff  In  error  sought  to  make 
the  parties  in  the  original  case,  out  of  which 
the  contempt  gi'ew,  parties  to  the  writ  of 
error,  because  service  of  the  bill  of  excep- 
tions was  acknowledged  by  counsel  for  both 
parties  in  the  main  case.  It  is  true  that 
service  of  the  bill  of  exceptions  was  also 
acknowledged  by  the  solicitor  of  the  city 
court  of  Douglas;  but  since  the  state  was 
not  a  party  in  the  court  below,  and  nowhere 
mentioned  in  the  bill  of  exceptions  as  a  par- 
ty, mere  service  upon  the  solicitor  would  not 
have  the  effect  of  making  the  state  a  party 
in  the  Court  of  Appeals,  even  if  such  solici- 
tor was  the  party  to  acknowledge  service 
for  the  state.  We  are  quite  clear  that  we 
have  no  jurisdiction  of  the  writ  of  error,  and 
the  bill  of  exceptions  will  therefore'  be  dis- 
missed for  want  of  a  proper  party  defend- 
ant in  error. 

We,  however,  express  our  views  upon  the 
merits  of  the  case,  since  the  question  will 
likely  arise  again.  The  judgment  entered 
for  contempt  by  the  judge  of  the  state  court 
was  clearly  void.  It  appears  that  a  sub- 
poena duces  tecum,  regularly  issued  by  the 
city  court  of  Douglas,  was  served  upon  the 
Auto  Highball  Company  and  J.  H.  Walton, 
who  was  described  in  the  caption  of  the  sub- 
poena as  "secretary  and  treasurer."  No  re- 
sponse was  made  to  tills  subpoena,  and  a 
rule  nisi  for  contempt  was  regularly  issued, 
calling  upon  him  and  the  Auto  Highball 
Company  to  show  cause  why  they  should 
not  be  dealt  with  as  in  contempt  of  court 
At  the  time  fixed  for  the  return  of  the  rule 
the  respondents  did  not  appear,  either  in 
person  or  by  counsel,  or  offer  to  show  cause 
why  they  should  not  be  attached  for  con- 
tempt Thereupon  the  rule  nisi  was  made 
absolute,  and  a  judgment  was  entered 
against  J.  H.  Walton  and  the  Auto  Highball 
Company  that  they  be  imprisoned  In  the 
common  jail  of  Coffee  county,  but  that  the 
imprisonment  might  be  relieved  by  the  pay- 
ment at  any  time  of  the  sum  of  $25.  Of 
Course,  the  sentence  against  the  corporation 
was  void,  because  a  corporation  cannot  be 
attached  for  contempt  Simmons  v.  Georgia 
Iron  &  Coal  Co.,  117  Ga.  305,  319,  43  S.  B. 
780,  61  li.  R.  A.  739.  We  think  it  was  like- 
wise void  as  to  Walton.  This  being  a  crim- 
inal prosecution,  the  judge  had  no  power  to 
impose  sentence  in  the  absence  of  the  re- 
spondent The  proper  course  to  have  pur- 
sued would  have  been  to  have  Issued  an  at- 
tachment for  the  persbn  who  had  failed  to 
respond  to  the  rule  nisi  for  contempt,  have 
him  arrested  and  brought  into  court,  and 
have  dealt  with  him  in  the  manner  provided 
by  law.  The  sentence  of  the  court,  Imposed 
upon  the  respondent  In  his  absence,  was  ab- 
solutely void,  and  cannot  be  enforced  against 
him.  This  does  not  mean  that  the  court  is 
stUl  without  power  to  issue  an  attachment 


and  have  the  contumacious  witness  brought 
before  it  to  be  dealt  with.  When  the  re- 
spondent is  regularly  brought  before  the 
court,  it  will  then  be  time  to  determine 
whether  or  not  such  facts  exist  as  will  Justi- 
fy punishment  as  for  contempt 
Writ  of  error  dismissed. 


(11  6a.  App.  657) 

iBTNA  LIFE  INS.   CO.  v.  CONWAY. 

(No.  3,705.) 

(Court  of  Appeals  of  Georgia.    Sept.  30,  1912.) 


(Syllabus  hy  the  Court,) 


INSUBANCE  (S§  256,  258,  261,  291*)  —  Avoid- 
ance—Miskbpbesentations  OF  Insured. 
An.  applicant  for  life  insurance  must  act 
"in  the  utmost  good  faith"  in  disclosing  to  the 
Insurer  all  things  material  to  the  risk  about 
which  information  is  sought.  A  misrepresenta- 
tion in  reference  to  any  matter  which  material- 
ly affects  the  nature,  extent,  or  character  of 
the  risk  will  void  the  policy;  and  the  wUIfal 
concealment  of  a  material  fact  will  have  the 
same  effect  Where  an  applicant  for  life  in- 
surance willfulljr  conceals  from  the  insurer  the 
fact  of  a  previous  illness,  such  concealment 
will  avoid  the  policy,  if  the  disease  was  of 
such  a  character  as  to  enhance  the  risk.  The 
fact  that  the  insured  may  have  died  a  short 
while  after  the  policy  was  issued,  from  a  dis- 
ease with  which  he  was  not  afflicted  when  the 
policy  was  issued,  does  not  conclusively  show 
that  the  fact  of  the  previous  illness  was  not 
material,  within  the  meaning  of  the  rule  above 
announced. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |§  540,  549,  550,  551,  553,  554,  556, 
681-690,  694-696;  Dec.  Dig.  §§  256,  258,  261, 
291.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  B.  B.  Ck)nway  against  the  iStna 
Life  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Smith,  Hammond  &  Smith,  of  Atlanta,  for 
plalnttff  in  error.  Hill  &  Wright,  of  Atlanta, 
for  defendant  in  error. 

POTTLE,  J.  On  February  4, 1909,  William 
O.  Conway  made  written  application  to  the 
plaintiff  in  error  for  a  policy  of  life  Insurance 
on  his  own  life.  The  applicant  was  examin- 
ed as  to  the  condition  of  his  health  by  the 
company's  physician,  and  on  February  8, 
1909,  the  policy  was  issued  In  favor  of  the 
wife  of  the  insured  as  beneficiary.  A  few 
days  after  the  policy  was  Issued  the  com- 
pany received  information  which  aroused  its 
suspicions  in  reference  to  the  physical  con- 
dition of  the  insured,  and  in  May,  after  sev- 
eral efforts  had  been  made  by  the  company's 
physician  to  obtain  another  examination,  the 
insured  was  finally  again  examined  by  the 
physician  in  May.  From  this  examination  it 
developed  that  the  insured  was  suffering 
with  Brlght's  disease,  from  which  he  died  in 
September,  1909.  As  soon  as  the  company 
ascertained  that  the  Insured  hnd  Bright's  dis- 
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ease,  It  tendered  back  the  premium  and  de- 
manded the  surrender  of  the  policy  for  can- 
cellation. The  insured  refused  to  comply 
with  this  demand,  and  after  his  death  his 
widow  brought  suit  upon  the  policy.  The 
company  defended  upon  the  ground  that  the 
insured  had  made  material  misrepresenta- 
tions in  his  application,  and  had  willfully 
concealed  material  facts  which  enhanced  the 
risk,  and  that  for  these  reasons  the  policy 
was  void. 

The  application  was  copied  in  and  made  a 
part  of  the  contract  of  insurance.  The  policy 
contained  the  following  stipulation:  "All 
statements  made  by  the  insured  shall,  in  the 
absence  of  fraud,  be  deemed  representations, 
and  not  warranties,  and  no  such  statement 
shall  avoid  the  policy,  or  be  used  in  defense 
to  a  daim  under  it,  unless  it  is  contained  in 
the  written  application  for  this  policy  and 
copied  hereon/'  The  following  representa- 
tions were  made  by  the  insured  in  his  appli- 
cation: "I  do  hereby  declare  that  I  am  in 
sound  health,  and  have  no  disease  or  ailment 
not  fully  set  forth  herein;  that  the  state- 
ments and  answers  herein  made  (including 
those  on  the  second  page  hereof)  and  signed 
by  me  are  complete  and  true,  and  I  agree 
that  they  shall  form  a  part  of  the  contract  or 
policy  Issued  by  said  company  upon  my  life." 
In  the  application  the  insured  was  asked  to 
give  the  names  and  addresses  of  all  the  phy- 
sicians whom  he  had  consulted  within  the 
last  live  years.  He  answered  that  he  had 
consulted  none,  except  Dr.  J.  B.  Benson  and 
Dr.  G.  W.  Willett  He  was  further  asked 
to  state  the  particulars  of  each  illness  he  had 
had  during  the  last  seven  years,  with  the 
names  of  the  attending  physicians.  His  reply 
was  as  follows:  ''Jaundice  7  years  ago,  one 
month.  Colic  one  day.  (No  gall  stone  or 
kidney  stone.)  Diabetic*'  The  insured  was 
also  asked:  "Have  you  had  any  of  the  fol- 
lowing diseases?  Answer  'yes'  or  'no'  oppo- 
site each."  To  each  of  which  the  insured 
answered,  "No,"  as  follows,  to  wit :  "Habitual 
headache,  No;  liver  complaint,  No;  neural- 
gia. No."  It  is  undisputed  that  during  the 
summer  of  1907  the  insured  was  ill  for  sev- 
eral weeks.  He  was  examined  and  treated  by 
one  physician,  who  diagnosed  the  disease  as 
probably  acute  Brights  disease.  The  symp- 
toms were  severe  pains  in  the  back,  followed 
by  fever,  severe  headache,  and  the  swelling 
of  the  eyes,  face,  and  ankles,  and  other  parts 
of  the  body,  and  a  loss  of  25  pounds  in 
weight  It  is  further  undisputed  that  the 
statement  of  the  insured  that  he  had  consult- 
ed no  physician  other  than  Drs.  J.  B.  Benson 
and  G.  W.  Willett,  was  untrue,  and  that  he 
had  in  fact  consulted  and  been  treated  by 
four  or  five  other  physicians  at  various  times. 
It  was  also  shown  that  the  answer  of  the  in- 
sured, that  he  had  never  had  habitual  head- 
ache^ liver  complaint,  and  neuralgia,  were 
untrue;  that  as  a  matter  of  fact,  not  a  great 
while  before  the  policy  was  issued,  he  had 


been  treated  by  one  physician  for  habitual 
headache,  and  that  at  other  times  he  had  also 
been  treated  for  liver  complaint  and  neu- 
ralgia. 

The  testimony  of  the  experts  indicates  that 
these  disorders  are  symptomatic  of  Brigbt*s 
disease.  He  was  treated  for  habitual  head- 
ache by  Dr.  Willett  in  1908,  and,  while  this 
physician  was  not  positive  that  the  insured 
had  Brlght's  disease  at  the  time,  the  condi- 
tion of  the  insured  was  such  as  to  indi- 
cate auto-intoxication,  a  symptom  of  kidney 
disease  and  an  indication  of  Bright's  dis- 
ease. Neither  did  the  examination  of  this 
physician,  nor  the  examination  of  Dr.  Todd, 
the  company's  physician,  in  1909,  disclose  the 
presence  of  albumen  in  the  urine;  but  the 
evidence  is  conclusive  that  a  man  might  have 
Bright's  disease,  and  the  presence  of  alba- 
men  not  be  discovered  upon  an  examination 
of  the  urine.  In  May,  1909,  when  Dr.  Todd 
again  examined  the  insured,  he  was  in  an 
advanced  stage  of  Bright's  disease.  There 
was  testimony  of  expert  physicians  that  this 
disease  might  develop  within  a  few  weeks, 
and  there  was  also  evidence  of  nonexperts  to 
the  effect  that  at  the  time  the  policy  was  is- 
sued the  insured  was  a  robust  man  and  ap- 
parently in  sound  health.  While  the  evidmce 
as  a  whole  strongly  points  to  the  conclusion 
that  the  insured  had  Bright's  disease  at  the 
time  the  policy  was  issued,  and  probably  for 
some  time  before,  there  was  perhaps  enough 
evidence  for  the  jury  to  find  that  he  was  In 
sound  health  at  the  time  of  the  issuance  of 
the  policy.  The  case  was  submitted  to  the 
Jury,  and  they  found  for  the  plaintiff.  The 
defendant's  motion  for  a  new  trial  was  over- 
ruled. 

The  law  applicable  to  the  Issues  raised  in 
the  case  is  found  in  the  following  sections  of 
the  Code  of  1910 : 

"Sec  2479.  Every  application  for  insurance 
must  be  made  in  the  utmost  good  faith,  and 
the  representations  contained  in  such  appli- 
cation are  considered  as  covenanted  to  be 
true  by  the  applicant  Any  variation  by 
which  the  nature,  or  extent,  or  character  of 
the  risk  is  changed  will  void  the  policy. 

"Sec.  2480.  Any  verbal  or  written  represen- 
tations of  facts  by  the  assured  to  induce  the 
acceptance  of  the  risk,  if  material,  most  be 
true,  or  the  policy  is  void.  If;  however,  the 
party  has  no  knowledge,  but  states  on  the 
representation  of  others,  bona  fide,  and  so  in- 
forms the  insurer,  the  falsity  of  the  inform- 
ation does  not  void  the  policy. 

"Sec.  2481.  A  failure  to  state  a  material 
fact,  if  not  done  fraudulently,  does  not  void; 
but  the  willful  concealmoit  of  such  a  fact, 
which  would  enhance  the  risk,  will  void  the 
policy." 

"Sec.  2483.  Willful  misrepresentation  by 
the  assured,  or  his  agent,  as  to  the  interest 
of  the  assured,  or  as  to  other  Insurance,  or 
as  to  any  other  material  inquiry  made^  wlh 
void  the  policy.** 
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It  iB  immaterial  whether  the  statements 
made  by  the  applicant  for  Insurance  were 
representations  or  warranties,  since  the  ef- 
fect of  such  statements  must  be  determined 
by  the  provisions  of  these  sections  of  the 
Codei  without  reference  to  whether  the 
statements  may  be  regarded  technically  as 
representations  or  as  warranties.  If  the  rep- 
resentations were  untrue,  and  the  nature  or 
extent  or  the  character  of  the  risk  was 
changed  by  the  representations,  the  policy 
Was  void  under  the  express  terms  of  section 
2479.  Any  statement  or  representation, 
whether  verbal  or  written,  made  to  induce 
the  acceptance  of  the  risk,  if  material  to  the 
risk,  must  be  true,  or  the  policy  is  void  under 
the  express  terms  of  section  2480,  unless  the 
applicant  informs  the  company  that  the  state- 
ments are  made  upon  hearsay  and  are  also 
made  in  good  faith.  The  willful  conceal- 
ment of  a  material  fact  which  tends  to  en- 
hance the  risk  voids  the  policy,  under  the 
express  terms  of  section  2481;  and,  under 
section  2483,  a  willful  misrepresentation  in 
reference  to  any  material  inquiry  will  void 
the  policy.  In  the  case  of  a  representation 
the  important  inquiries  are:  (1)  Was  the  rep- 
resentation false?  (2)  If  false,  was  it  made 
In  reference  to  a  matter  material  to  the  risk? 
In  the  case  of  a  concealment  of  a  fact,  the 
Important  inquiries  are:  (1)  Was  the  con- 
cealment willful?  (2)  Did  it  relate  to  a  mat^ 
ter  material  to  the  risk? 

The  insured  stated  unequivocally  that  he 
was  in  sound  health.  If  this  was  untrue, 
and  if  he  in  fact  was  suffering  from  a  seri- 
ous disorder,  which  made  him  an  undesir- 
able risk,  the  policy  would  be  void.  Sou. 
liife  Ins.  Co.  V.  Hill,  8  Ga.  App.  857,  70  S. 
El  186.  We  do  not  mean  to  say  that  if  an 
applicant  for  insurance  acts  in  the  utmost 
good  faith,  and  fairly  discloses  to  the  com- 
pany all  of  the  information  in  his  possession 
which  would  throw  any  light  upon  the  condi- 
tion of  his  health  and  the  desirability  of  the 
risk,  the  policy  would  be  void,  even  though  it 
developed  that  he  suffered  from  a  disorder 
as  to  which  he  had  no  knowledge,  and  the 
existence  of  which  was  not  ascertained  by 
the  examining  physicians.  But  fraud  voids 
all  contracts,  and  there  is  nothing  in  the  law 
relating  to  insurance  contracts  which  alters 
this  universal  principle.  Indeed,  as  if  to 
emphasize  the  doctrine,  section  2479  of  the 
Code  provides  that  every  application  for  in- 
surance must  be  made  in  the  "utmost  good 
faith,'*  and  any  variation  which  changes  the 
nature,  the  extent,  or  the  character  of  the 
risk  will  void  the  policy.  The  question  of 
the  materiality  of  a  representation  or  of  a 
fact  concealed  is  primarily  one  for  the  Jury. 

The  position  assumed  by  counsel  for  the 
defendant  in  error  is  that  the  finding  of  the 
Jury  in  favor  of  the  plaintiff  should  not  be 
disturbed,  because  they  could  have  found 
that  the  insured  did  not  have  Bright's  di- 
sease at  the  time  the  policy  was  issued,  and 


that  if  the  disease  developed  afterwards, 
and  from  causes  which  did  not  exist  at  the 
time  the  policy  was  issued,  none  of  the  repre- 
sentations made  by  the  insured  in  reference 
to  his  previous  illness  and  in  reference  to 
the  physicians  whom  he  had  consulted  and 
by  whom  he  had  been  treated  could  have 
materially  affected  the  risk.  We  do  not  be- 
lieve that  this  is  the  exclusive  test  of  the 
materiality  of  a  representation.  When  an 
application  for  insurance  is  made,  the  atti- 
tude of  the  company  is  that  if,  in  the  opinion 
of  its  officers,  the  applicant  is  a  desirable 
risk,  his  application  will  be  accepted  and  the 
policy  issued  upon  payment  of  the  premium 
required.  It  Is  purely  a  matter  of  volun- 
tary contract.  The  company  is  not  bound  to 
issue  the  policy,  and  may  refuse  to  do  so 
without  giving  any  reason  for  its  action.  The 
question,  therefore,  is,  if  the  applicant  had 
dealt  **in  the  utmost  good  faith,**  and  dis- 
closed the  nature  and  extent  of  his  previous 
fllnees,  and  disclosed  the  names  of  the  phy- 
sicians by  whom  he  had  been  treated,  would 
he  still  have  been  a  desirable  risk,  and  would 
the  company  have  accepted  him  as  such? 
''In  general,  it  may  be  said  that  the  test,  in 
determining  whether  questions  contained  In 
an  application  for  insurance  are  material, 
is  whether  the  knowledge  or  ignorance  of  the 
facts  sought  to  be  elicited  thereby  would 
materially  influence  the  action  of  the  in- 
surer.** Cooley,  Briefs  on  the  Law  of  Insur- 
ance, III,  p.  1953. 

If  the  applicant  in  the  present  case  had 
truthfully  answered  the  questions  propound- 
ed to  him,  inquiry  from  the  physicians  by 
whom  he  had  been  treated,  and  a  considera- 
tion of  the  symptoms  which  developed  dur- 
ing the  progress  of  the  illness  from  which  he 
had  suffered,  would  have  disclosed  a  condi- 
tion which  one  of  the  physicians  diagnosed 
as  the  beginning  of  Brlght's  disease.  As  ex- 
plained by  the  company's  agent  in  the  testi- 
mony: "The  reason  for  making  inquiry  of 
an  applicant  for  insurance  as  to  the  sickness 
that  he  has  previously  had  and  the  physi- 
cians who  waited  upon  him  is  with  a  view 
of  ascertaining  if  there  has  been  any  sick- 
ness that  would  materially  affect  the  appli- 
cant's longevity  and  to  make  further  inquiry 
about  the  sickness  referred  to  in  the  applica- 
tion. That  is  with  a  view  of  getting  the  de- 
tails, detailed  information  regarding  any 
sickness  that  may  look  suspicious  to  them, 
from  those  doctors.**  The  company*s  physi- 
cian. Dr.  Todd,  testified  that,  if  a  man  suf- 
fered with  the  disorders  which  the  insured 
had  during  1907  and  1908,  he  would  be  a 
very  doubtful  insurance  risk;  that  '*it  would 
impair  the  risk  very  much,  knowing  of  those 
things,  especially  with  the  neuralgia,  as  that 
is  a  symptom  of  Bright's  disease,  and  head- 
aches are  also  a  symptom."  And  again  he 
says:  "Had  I  known  those  things,  I  would 
certainly  have  examined  him  a  time  or  two. 
I  would  not  have  passed  him  on  one  exam- 
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Inatlon,  and  I  would  certainly  have  made  in- 
quiry about  It"  And  further:  "If  at  the 
time  I  examined  him  first  I  had  been  told 
that  he  had  neuralgic  influenza,  enlargement 
of  the  liver,  congestion  about  the  brain,  I 
would  not  have  reported  him  to  the  company 
until  further  examination;  assuredly,  I  would 
not.  I  would  have  inquired  about  those 
things." 

It  is  suggested  that  there  is  nothing  to 
show  that  the  insured  acted  in  bad  faith; 
that,  so  far  as  appears,  he  may  have  forgot- 
ten about  the  physicians  he  consulted  and 
whose  names  he  witheld  from  the  company; 
that  he  may  have  honestly  overlooked  the 
fact  that  he  was  ill  in  1007  for  about  eight 
weeks,  during  which  time  he  was  treated  by 
two  or  three  physicians  for  disorders  which 
were  symptoms  of  Bright's  disease.  It  ap- 
pears, from  the  evidence,  that  after  this  pro- 
tracted illness  in  1907  the  accused  brought 
suit  against  an  indemnity  company  to  recov- 
er for  this  very  illness.  The  suit  was  filed 
October  22,  1907,  the  petition  was  verified  by 
the  affidavit  of  the  insured,  and  in  it  he  al- 
leged that  he  was  taken  ill  on  April  13,  1907, 
and  was  continuously  sick  until  May  14, 
1907,  and,  after  being  up  for  3  days,  was 
again  taken  ill,  and  remained  so  until  the 
8th  day  of  July,  1907;  that  during  this  pe- 
riod he  was  confined  in  the  house,  and  wholly 
disabled  and  prevented  from  performing  any 
and  every  duty  pertaining  to  his  occupation 
and  business  for  the  period  of  12  weeks  and 
3  days.  It  is  inconceivable  that  the  Insured 
could  have  been  acting  in  good  faith  when 
he  concealed  the  existence  of  this  protracted 
illness  from  the  company,  after  having 
brought  suit  in  reference  to  it,  and  when  he 
concealed  the  names  of  the  physicians  who 
treated  him  for  it;  and,  while  the  question 
of  bona  fides  in  a  case  of  this  character  is 
primarily  one  for  the  Jury,  the  evidence  in 
this  record  demands  the  finding  that  the  in- 
sured had  not  acted  in  good  faith,  and  that 
the  representations  made  by  him  and  the 
concealment  of  the  fact  that  he  had  suffered 
from  a  long  and  protracted  Illness,  and  had 
been  treated  for  other  disorders  which  were 
symptomatic  of  Bright's  disease,  were  ma- 
teral  to  the  risk  and  avoided  the  policy.  The 
evidence  further  disclosed  that  the  company 
had  no  knowledge  in  reference  to  this  mis- 
representation until  after  the  policy  was  is- 
sued, and  that  promptly  upon  discovery  of 
fraud  it  offered  to  restore  the  premium  and 
cancel  the  policy. 

Under  the  facts  appearing  In  this  record, 
the  evidence  demanded  a  verdict  in  favor  of 
the  company,  and  the  court  should  have 
granted  a  new  trial  upon  this  ground,  with- 
out reference  to  the  special  assignments  of 
error  therein  contained.  See,  in  this  connec- 
tion, Maddox  v.  Sou.  Ins.  Ass'n,  6  Ga.  App. 
681,  65  S.  E.  789;  Grand  Lodge  Knights  of 
Pythias  V.  Barnard,  9  Ga.  App.  71,  70  S.  E. 
678;    Northwestern   Life   Ins.   Co.   v.    Mont- 


gomery, 116  Ga.  799,  43  S.  B.  79;  Johnson  v. 
American  Ins.  Co.,  134  Ga.  800,  68  S.  E.  731. 
Judgment  reversed. 

(11  Ga,  App.  5S&) 

D.  R.  WILDER  BfiPG.  CO.  v.  CORN  PROD- 
UarS   RBQFINING  CO.     (No.   3.771.) 

(Court  of  Appeals  of  Georgia.     Oct  2,  1912.) 

(Syllabus  by  the  Court) 

Monopolies  (§  23*)— Combinations  in  Re- 
straint OF  Tbadb— Effect  on  Validity  of 
Contract, 

Suit  was  brought  upon  a  contract  to  re- 
cover the  purchase  price  of. goods  sold  and  de- 
livered. The  defendant  pleaded  that  the  plain- 
tiff was  an  unlawful  combination  and  conspi- 
racy, formed  for  the  purpose  of  restraining  in- 
terstate trade,  In  violation  of  the  acts  of  Con- 
gress; that  through  a  system  of  contracts  with 
various  purchasers  it  had  secured  a  monopoly 
of  the  business;  and  that  the  defendant  was 
forced  to  purchase  the  commodity  from  the 
plaintiff  upon  whatever  terms  could  be  made. 
The  contract  of  sale  was  in  writing,  and  pro- 
vided that  the  seller  would  set  aside,  out  of  its 
profits  from  the  manufacture  and  sale  of  the 
commodity  for  a  certain  period,  an  amount 
equal  to  10  cents  per  hundred  pounds  on  all 
purchases  of  the  commodity  which  should  be 
made  by  the  plaintiff  during  a  certain  period. 
It  was  agreed  that  this  rebate  or  discount 
should  be  paid  to  the  defendant  at  the  end  of 
the  year  next  succeeding  the  period  above  men- 
tioned, on  condition  that  for  the  remainder  of 
the  previous  year  and  during  the  whole  of  the 
next  year  the  defendant  should  have  purchas- 
ed the  commodity  exclusively  from  the  plaintiff. 
It  was  averred,  in  the  answer,  that  under  the 
working  of  this  system  of  contracts  each  pur- 
chaser was  placed  and  kept  in  a  situation 
whereby,  if  any  competing  firm  entered  into 
the  business,  the  purchaser,  by  dealing  with 
such  competing  firm,  would  sacrifice  a  large 
rebate  on  the  last  year's  purchases  of  goods. 
It  was  further  averred  that  the  entire  system 
of  contracts  was  designed  for  the  purpose  of 
preventing  competition,  and  did  in  fact  pre- 
vent competition.  It  was  further  averred  that 
the  prices  charged  by  the  plaintiff  were  unrea- 
sonable; and  that  each  order  for  goods  bought 
by  the  defendant  contained  a  clause  reciting 
that  the  goods  were  for  consumption  by  the  de- 
fendant only,  and  not  for  resale.  It  was  fur- 
ther averred  that  the  original  combination,  the 
series  of  contracts  referred  to  in  the  answer, 
the  stipulation  against  resale  and  the  individ- 
ual sales,  all  constituted  elements  of  a  general 
plan  or  design  which,  in  its  entirety,  consti- 
tuted a  combmation  or  conspiracy  intended  and 
having  the  effect  to  restrain  and  monopolize 
interstate  trade  and  commerce,  in  violation  of 
the  Sherman  anti- trust  act  of  Julv  2.  1800 
(Act  July  2,  1800,  c.  647,  26  Stat  209  [U.  S. 
Comp.  St  1901,  p.  3200]);  and  that  the  ac- 
count upon  which  the  suit  was  brought  was 
made  up,  in  the  knowledge  of  both  the  defend- 
ant and  the  plaintiff,  with  direct  reference  to 
the  agreement  heretofore  referred  to.  i/eM, 
that  the  facts  set  forth  in  the  answer  consti- 
tuted no  defense  to  the  action,  and  that  the 
answer  was  properly  stricken,  on  motion  in  the 
nature  of  a  general  demurrer.  The  case  of 
Continental  Wall  Paper  Co.  v.  Voight.  212  C. 
S.  227,  29  Sup.  Ct  280,  53  L.  Ed.  4Sf>,  is  dis- 
tinguishable from  the  present  case,  which  falls 
within  the  principle  announced  in  Connolly  v. 
Union  Sewer  Pipe  Co.,  184  U.  S.  540.  22  Sup. 
Ct.  431,  46  L.  Ed.  679. 

[Ed.  Note. — ^For  other  cases,  see  Monopolies, 
Cent.  Dig.  S  16;    Dec.  Dig.  §  23.*] 

Kusspll,  J.,  dissenting. 


•For  other  cases  see  tame  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Kej-No.  Series  4k  Rep'r  Indexes 
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Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  Com  Products  Refining  Com- 
pany against  the  D.  R.  Wilder  Manufactur- 
ing Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

The  Com  Products  Refining  Company 
brought  its  action  against  the  D.  R.  Wilder 
Manufacturing  Company  upon  an  open  ac- 
count for  goods  sold  and  delivered.  The  de- 
fendant filed  an  answer,  admitting  the  pur- 
chase of  the  goods  at  the  price  stated  in  the 
account,  but  set  up  the  following  defense: 

•*The  defendant  further  shows  to  the  court 
that  the  plaintiff  is  an  unlawful  combina- 
tion and  conspiracy  in  restraint  of  Interstate 
trade,  being  a  corporation  formed  by  the  con- 
solidation of  the  Glucose  Refining  Co.,  the 
American  Glucose  Co.,  the  United  States  Sug- 
ar Refining  Co.,  the  Pope  Glucose  Co.,  the  Illi- 
nois Sugar  Refining  Co.,  the  National  Starch 
Co.,  the  United  Starch  Co.,  the  Corn  Products 
Co.,  the  Warner  Sugar  Refining  Co.,  the  St. 
Louis  Symp  &  Preserving  Co.,  the  New  York 
Glucose  Co.,  and  many  other  firms  and  cor- 
porations which,  before  the  formation  of  the 
plaintiff  company,  were  independent  and  com- 
peting manufacturing  concerns,  manufactur- 
ing and  selling  goods  of  the  kind  sued  for  in 
the  plaintiff's  complaint.  Said  combination 
was  for  the  purpose  of  monopolizing  and  re- 
straining interstate  trade  in  the  products 
handled  by  the  plaintiff,  and  did  result  In  a 
monopoly  of  interstate  trade,  and  in  greatly 
advancing  the  price  at  which  said  commodi- 
ties were  sold,  and  constituted  a  combination 
or  conspiracy,  in  violation  of  the  federal 
statute.  Shortly  after  said  combination  was 
effectuated,  and  while  the  plaintiff  controlled 
an  absolute  monopoly  of  the  glucose  and 
grape  sugar  industry,  the  plaintiff  inaugu- 
rated a  system  of  contracts  with  Its  pur- 
chasers, which  it  referred  to  as  its  *proflt- 
sharing  plan.'  Under  said  system  of  con- 
tracts, it  agreed  to  give  to  its  purchasers  a 
rebate  of  some  certain  amount  per  hundred 
pounds  upon  all  puifchases  of  glucose  or 
grape  sugar  during  any  years,  provided  and 
upon  the  condition  that  the  said  purchaser, 
during  the  following  year,  gave  to  the  said 
Com  Products  Refining  Co.  its  exclusive  pa- 
tronage. All  of  said  contracts  were  sub- 
stantially similar,  except  that  the  amount 
of  the  rebate  varied  from  year  to  year.  The 
defendant  attaches  hereto,  as  Exhibit  A,  a 
copy  of  the  contract  relative  to  the  rebate 
on  its  1906  business,  under  which  it  was 
agreed  to  give  the  defendant  a  rebate  of  10 
cents  per  hundred  pounds  on  all  shipments 
of  glucose  purchased  by  it  from  the  plaintiff 
during  1906,  provided  it  gave  to  the  plaintiff 
its  exclusive  trade  during  the  year  1907.  A 
substantially  similar  contract  was  entered 
into  relative  to  trades  in  1907,  and  relative 
to  trades  in  1908  and  1909,  with  tnis  differ- ■ 
ence,  relative  to  the  two  latter  years,  viz., 


that  the  rebate  was  advanced  from  10  cents 
to  16  cents  per  hundred  pounds.  The  de- 
fendant alleges  that  substantially  similar 
contracts  were  given  to  practically  all  con- 
sumers of  glucose  and  grape  sugar  in  the 
United  States.  The  defendant  alleges  that 
at  the  time  said  so-called  'profit-sharing  plan' 
was  originated,  the  plaintiff  was  the  sole 
firm  or  corporation  in  the  United  States  man- 
ufacturing and  selling  glucose  and  grape  sug- 
ar, having  absorbed  all  independent  and 
competing  concerns ;  and  this  defendant  and 
the  other  manufacturing  plants  which  con- 
sumed glucose  or  grape  sugar  In  the  United 
States  were  forced  to  purchase  from  the 
plaintiff  upon  whatever  terms  could  be  made, 
a  part  of  which  terms  are  embraced  in  this 
so-called  'profit-sharing  plan.' 

"Under  the  working  of  said  system  of  con- 
tracts, each  purchaser  of  glucose  or  grape 
sugar  was  placed  and  kept  in  a  situation 
whereby,  if  any  independent  or  competing 
firm  or  corporation  entered  into  the  business 
of  manufacturing  or  selling  glucose  or  grape 
sugar,  such  purchaser,  by  dealing  with  such 
independent  or  competing  firm,  would  sacri- 
fice a  large  rebate  on  the  previous  year's 
business  by  giving  his  trade  to  such  inde- 
pendent or  competing  concern.  The  entire 
system  of  contracts  herein  outlined,  and  the 
contracts  hereinafter  referred  to,  were  de- 
signed for  the  purpose  of  preventing  compe- 
tition from  arising  in  the  business  which  had 
previously  been  monopolized  by  the  plaintiff 
company,  and  did,  in  fact,  have  such  effect 
to  a  large  extent  Defendant  alleges  that 
the  plaintiff  advanced  the  price  of  glucose 
and  grape  sugar  to  such  exorbitant  extent 
that  a  few  independent  concerns  have  been 
created,  and  are  now  attempting  to  compete 
with  the  plaintiff,  and  are  offering  lower 
prices  than  those  asked  by  the  plaintiff,  but 
are  having  great  difficulty  in  doing  so,  be- 
cause of  the  fact  that  the  plaintiff  has  here- 
tofore obtained  a  hold  upon  so  large  a  part 
of  the  consumers  through  the  working  of  the 
system  of  contracts  heretofore  described  as 
the  so-called  'profit-sharing  plan.*  The  plain- 
tiff is  claiming  that  any  consumer  who  now 
trades  with  the  said  independent  concerns 
forfeits  to  the  plaintiff  the  rebate  on  the 
1908  business,  and  is  thereby  coercing  a 
large  number  of  consumers  into  buying  from 
the  plaintiff  at  its  advanced  prices.  The  de- 
fendant alleges  that  the  prices  charged  by 
the  plaintiff,  even  after  deducting  the  re- 
bates, are  in  excess  of  the  prices  charged 
by  the  independent  firms  that  are  now  at- 
tempting to  compete  with  the  plaintiff,  and 
the  prices  heretofore  charged  for  glucose 
and  grape  sugar  prior  to  organization  of  the 
l)laintiff  company,  but  that  the  immediate 
sacrifice  claimed  by  the  plaintiff  against  any 
consumer  who  trades  with  Independent  con- 
cerns, as  heretofore  described,  is  so  great 
and  so  many  consumers  are  uncertain  that 
said  independent  concerns  will  continue  to 
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do  business,  that  the  plaintiff  Is  able  to  con- 
trol and  coerce  a  large  part  of  the  trade, 
and  still  controls  a  partial  monopoly  of  tbe 
trade. 

"The  defendant  shows  that  each  purchase 
made  by  it,  and  by  other  purchasers,  from 
the  Corn  Products  Refining  Ck>.  contained 
the  following  clause  in  the  contract  of  pur- 
chase: 'The  goods  herein  sold  are  for  your 
own  consumption  only,  and  not  for  resale/ 
The  defendant  shows  that  the  sales  for  the 
purchase  pcice  of  which  suit  is  brought  were 
made  under  the  system  of  contracts  herein 
outlined.  The  defendant  shows  that  the 
original  combination,  the  series  of  contracts 
known  as  the  'profit-sharing  plan,'  the  pro- 
vision heretofore  referred  to  in  the  contracts 
of  sale,  and  the  individual  sales,  all  consti- 
tuted elements  of  one  general  plan  or  de- 
sign, which,  in  its  entirety,  constitutes  a 
combination  or  conspiracy  intended  and  hav- 
ing the  effect  directly  to  restrain  and  monop- 
olize interstate  trade  and  commerce,  in  vio- 
lation of  the  federal  anti-trust  act  of  July 
2,  1890.  The  defendant  alleges  that  the  ao> 
count  on  which  suit  is  brought  was  made  up, 
within  the  knowledge  of  both  it  and  the 
plaintiff,  with  direct  reference  to  and  In 
execution  of  the  agreement  heretofore  re- 
ferred to;  and  that  there  cannot  be  a  re- 
covery upon  said  account  Defendant  avers 
that  under  its  contract  with  the  plaintiff  for 
1908  the  plaintiff  agreed  to  allow  the  de- 
fendant a  rebate  of  15  cents  per  hundred 
pounds  on  all  purchases  of  glucose  and 
grape  sugar  during  the  year  1908,  upon  the 
conditions  heretofore  set  out.  The  defend- 
ant avers  that  15  cents  per  hundred  pounds 
upon  all  of  its  purchases  for  1908  amounts 
to  the  sum  ot  seventeen  hundred  and  ninety- 
seven  dollars  and  one  cent  ($1,797.01)..  The 
defendant  alleges  that  the  limitation  or  con- 
dition in  said  contract  that  it  should  trade 
only  with  the  plaintiff  Is  Illegal,  being  In  re- 
straint of  interstate  trade,  in  violation  of 
the  federal  anti-trust  act,  as  heretofore  al- 
leged, and  la  therefore  not  binding  upon  this 
defendant;  and  that  this  defendant  is  enti- 
tled to  said  amount,  notwithstanding  its  fail- 
ure to  comply  with  said  condition.  The 
defendant  therefore  prays  that  said  amount 
be  allowed  as  a  counterclaim  against  the 
plaintiff;  and  that  it  may  have  Judgment  for 
said  amount'' 

The  contract  between  the  parties,  evidenc- 
ing what  is  termed,  in  the  answer  the  "prof- 
it-sharing plan,"  was  in  the  form  of  a  let- 
ter, as  follows  (addressed  to  the  defendant 
company  and  signed  by  the  plaintiffs):  '*Tht3 
company,  recognizing  the  fact  that  its  own 
4>rosperity,  in  a  great  measure,  is  interwov- 
en with  the  good  will  and  co-operation  of 
Its  patrons,  -has  decided  to  adopt  a  liberal 
plan  of  profit  sharing  with  you,  in  case  you 
shall  In  the  future  continue  to  give  us  your 
exclusive  patronage.  This  company  inaugu- 
rates such  a  policy  of  profit  sharing  by  an- 
nouncing that  it  will  set  aside,  out  of  its 


profits  from  the  manufacture  and  sale  of 
glucose  and  grape  sugar  for  the  last  six 
months  of  1906,  an  amount  equal  to  ten 
cents  per  hundred  pounds  on  all  shipments 
of  glucose  and  grape  sugar  (Warner's  an- 
hydre  and  bread  sugar  excepted)  which  shall 
have  been  made  to  you  by  this  company 
from  July  1st  to  December  31,  1906.  This 
amount  will  be  paid  to  you  or  your  succes- 
sors on  Dec.  81,  1907,  on  condition  that  for 
the  remainder  of  the  year  1906  and  the  en- 
tire year  1907  you  or  your  successors  shall 
have  purchased  exclusively  from  this  com- 
pany or  its  successors  all  the  glucose  and 
grape  sugar  required  for  use  in  your  e&- 
tablishment  With  the  assurance  of  stead- 
fast co-operation  of  its  customers,  given  tn 
reciprocation  for  the  benefits  conferred  upon 
them,  this  company  confidently  antidpatea 
a  continuance  of  such  profit-sharing  distri- 
bution annually  to  the  full  extent  that  its 
earnings  may  warrant" 

The  plaintiff  moved  to  strike  the  answer, 
and  the  motion  was  sustained.  'The  opinion 
of  the  trial  judge  was  thus  expressed  in 
his  order:  **This  motion  is  sustained,  and 
the  defendant's  plea  is  strick^L  The  de- 
fendant never  having  made  any  contract  to 
buy  exclusively  from  the  plaintiff,  this  case 
does  not,  in  my  opinion,  come  within  the  de- 
cision in  the  case  of  Continental  Wall  Pa« 
per  Co.  V.  Voight,  211^  U.  S.  227  [29  Sup.  Ct 
280,  53  L.  Ed.  486]."    The  plaintiff  excepted. 

Smith,  -Hastings  &  Ransom,  of  Atlanta, 
for  plaintiff  in  error.  J.  W.  Austin,  of  At- 
lanta, for  defendant  in  error. 

POTTLB,  J.  We  do  not  find  it  necessary 
to  discuss  at  any  great  length  the  question 
whether,  conceding  the  facts  alleged  in  the 
answer  to  be  true,  the  plaintiff  is  an  unlaw- 
ful combination,  within  the  meaning  of  the 
federal  anti-trust  act  The  answer  was 
clearly  subject  to  special  demurrer.  The  al- 
legation that  the  plaintiff  is  an  unlawful 
combination  and  conspiracy  In  restraint  of 
interstate  trade,  and  was  formed  for  the 
purpose  of  monopolizing  and  restraining 
trade,  is  clearly  a  conclusion  of  the  pleader; 
and  no  sufilcient  facts  seem  to  be  alleged  to 
support  this  conclusion  and  bring  the  case 
within  the  recent  decisions  of  the  Supreme 
Ciourt  of  the  United  States  in  Standard  OU 
Ck).  V.  United  States,  221  U.  S.  1,  31  Sup.  Ot 
602,  55  L.  Ed.  619,  84  L.  R.  A.  (N.  S.)  834. 
and  United  States  v.  American  Tobacco 
Co.,  221  U.  S.  106,  81  Sup.  Ct  632.  55  L. 
Ed.  663.  But,  In  view  of  the  fact  that  there 
was  no  special  demurrer  to  the  answer,  but 
only  a  general  motion  to  strike  made  at  the 
trial  term,  it  may  be  that,  under  the  practice 
prevailing  in  this  state,  the  general  aver- 
ment that  the  plaintiff  corporation  was  an 
unlawful  conbination  and  conspiracy  in  re- 
straint of  interstate  trade,  formed  for  the 
purpose  of  monopolizing  such  trade,  and  did. 
in  fact  result  in  a  monopoly  of  Interstate 
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trade  and  In  greatly  advancing  tbe  price  ait 
which  the  commodities  controlled  by  the 
plaintiff  were  sold,  are  sufficient  to  show 
that  the  plaintiff  is  an  illegal  combination, 
under  the  federal  anti-trust  act  However, 
as  stated  above,  we  make  no  express  ruling 
on  this  question. 

For  the  purposes  of  this  case,  we  may  con- 
cede that  the  plaintiff  is  such  an  illegal  com- 
bination and  conspiracy  in  restraint  of  in- 
terstate trade  as  that  it  would  be  subject  to 
the  penalties  imposed  by  the  Sherman  anti- 
trust act  It  by  no  means  follows,  however, 
that  the  defendant  can  avoid  paying  for  the 
goods  sold  by  the  plaintiff  and  consumed  by 
the  defendant  In  the  case  of  Connolly  v. 
Union  Sewer  Pipe  Co.,  184  U.  S.  540,  22  Sup. 
Ct  431,  46  Ia  Ed.  679,  it  was  expressly  ruled 
by  the  Supreme  Court  of  the  United  States 
that  a  violation  of  the  Sherman  anti-trust 
act  by  a  combination  in  restraint  of  trade, 
by  which  a  penalty  is  incurred  under  the 
statute,  does  not  prevent  the  company  from 
recovering  under  a  contract  for  the  purchase 
price  of  goods.  Mr.  Justice  Harlan  delivered 
the  opinion  of  the  court  in  that  case,  saying, 
among  other  things:  "If  the  contract  be- 
tween the  plaintiff  corporation  and  the  other 
named  corporations,  persons,  and  companies, 
or  the  combination  thereby  formed,  was  il- 
legal under  the  act  of  Congress,  then  all 
those,  whether  persons,  corporations,  or  as- 
sociations, directly  connected  therewith  be- 
came subject  to  the  penalties  prescribed  by 
Congress.  But  the  act  does  not  declare  il- 
legal or  void  any  sale  made  by  such  combin- 
ation, or  by  its  agents,  of  property  it  acquir- 
ed, or  which  came  into  its  possession  for  the 
purpose  of  being  sold;  such  property  not  be- 
ing at  the  time  in  the  course  of  transporta- 
tion from  one  state  to  another,  or  to  a  for- 
eign country.  The  buyer  could  not  refuse 
to  comply  with  his  contract  of  purchase,  up- 
on the  ground  that  the  seller  was  an  illegal 
combination  which  might  be  restrained  or 
suppressed  in  the  mode  prescribed  by  the  act 
of  Congress;  for  Congress  did  not  declare 
that  a  combination  illegally  formed  under 
the  act  of  1890  should  not,  in  the  conduct  of 
its  business,  become  the  owner  of  property 
which  it  might  sell  to  whomsoever  wished  to 
buy  it  So  that  there  is  no  necessary  legal 
connection  here  between  the  sale  of  pipe  to 
the  defendants  by  the  plaintiff  corporation 
and  the  alleged  arrangement  made  by  it 
with  other  corporations,  companies,  and  firms. 
The  contracts  under  which  the  pipe  in  ques- 
tion was  sold  were,  as  already  said,  collater- 
al to  the  arrangement  for  the  combination 
referred  to,  and  this  is  not  an  action  to  en- 
force the  terms  of  such  arrangement  That 
combination  may  have  been  illegal,  and  yet 
the  sale  to  the  defendants  was  valid.** 

The  plaintiff  in  error  relies  upon  the  deci- 
sion of  the  Supreme  Court  of  the  United 
States   In   Continental   Wall   Paper   Co.    v. 
Volght,  212  U.  S.  227,  29  Sup.  Ct  280,  53  L.- 
Ed.  486.    In  that  case  the  Continental  Wall 


Paper  Company  brought  suit  upon  an  open 
account  to  recover  the  agreed  price  of  goods 
sold  to  the  defendant  The  defense  relied 
upon  was  that  the  plaintiff  was  an  unlawful 
combination  and  conspiracy  in  restraint  of 
interstate  trade,  in  violation  of  the  Sherman 
anti-trust  act  and  facts  are*  set  forth  in 
great  detail  in  support  of  this  allegation.  It 
appeared  that  the  plaintiff  was  a  combina- 
tion of  a  number  of  smaller  companies  which 
had  been  engaged  in  the  manufacture  and 
sale  of  wall  paper,  and  that  these  several 
companies  entered  into  a  written  agreement 
with  the  Continental  Wall  Paper  Company 
which  the  Supreme  Court  construed  to  con- 
stitute a  conspiracy  to  restrain  interstate 
trade  and  form  a  monopoly  for  the  purpose 
of  controlling  the  manufacture  and  sale  of 
wall  paper.  In  violation  of  the  anti-trust  act 
It  appeared  that  it  was  part  of  the  agree- 
ment actually  entered  into  between  these 
various  companies  that  all  Jobbers  and  other 
wholesalers  of  wall  paper  should  be  forced 
to  sign  an  agreement  binding  themselves  to 
purchase  their  entire  stock  of  wall  paper 
nominally  either  from  the  plaintiff,  or  from 
the  corporations  or  firms  which  had  combin- 
ed to  form  the  large  corporation,  at  the  pric- 
es fixed  by  the  combination;  and  that  the 
Jobbers  and  wholesalers  should  sell  only  at 
prices  fixed  by  the  seller,  under  penalty, 
which  the  combination  of  all  of  the  corpora- 
tions and  firms  enabled  them  to  enforce,  that 
such  Jobbers  or  wholesalers,  in  case  of  a  re- 
fusal to  accede  to  the  terms  so  imposed,  or 
in  case  of  a  violation  thereof,  should  be  un- 
able to  buy  wall  paper,  should  be  driven  out 
of  business,  and  should  sacrifice  the  good  will 
and  capital  therein  invested.  It  further  ap- 
peared that  the  defendant  and  every  other 
purchaser,  of  wall  paper  from  the  combina- 
tion, or  from  any  one  of  its  constituent  com- 
panies, was  required  to  enter  into  a  written 
agreement  the  substantial  terms  of  which 
were  as  follows:  The  company  agreed  to 
sell  subject  to  such  credit  limitation  as  it 
might  impose,  and  the  Jobber  agreed  to  pur- 
chase the  entire  stock  required  in  his  busi- 
ness of  selling  wall  paper,  to  the  amount  of 
a  certain  gross  value,  without  discounts ;  the 
Jobber  reserving  to  himself  the  right  to  pur- 
chase such  merchandise  as  he  might  need  in 
excess  of  this  amount  from  others.  The  Job- 
ber was  allowed  certain  discounts  at  rates 
srhown  in  a  schedule  accompanying  the  agree- 
ment and  made  a  part  thereof. 

Attached  to  the  agreement  was  a  schedule 
of  "road**  prices  at  which  the  company  agreed 
to  sell  its  goods  for  the  term  embraced  in 
the  contract  to  dealers  other  than  Jobbers, 
and  also  a  statement  of  discounts  allowed  to 
such  customers,  other  than  Jobbers,  for  quan- 
tity purchases,  together  with  the  terms  of 
credit  and  freight  allowance  to  which  such 
customers  were  entitled.  The  agreement  fur- 
ther provided:  "It  is  an  essential  condition 
of  this  agreement  that  the  Jobber  will  not 
directly  or  indirectly,  sell  or  offer  for  sale 
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any  of  the  merchandise  purchased  from  the 
company  hereunder  at  lower  prices  or  upon 
better  or  more  favorable  terms  than  those 
shown  in  schedule  B,  the  intent  hereof  being 
to  assure  the  company  against  the  use  by  the 
jobbers  of  this  agreement  to  undersell  the 
company."  The  prompt  performance  by  the 
jobber  of  all  the  terms  of  the  agreement  was 
made  a  condition  precedent  to  the  exaction 
of  the  continuous  performance  of  the  agree- 
ment by  the  company.  With  each  order 
for  goods  the  purchaser  was  required  to 
sign  an  agreement  "not  to  sell  any  of  such 
goods  to  others  on  terms  better  or  more  fav- 
orable than  those  specified  In  the  above 
schedule  nor  lower  than  said  list  prices,  and 
our  faithful  performance  of  this  agreement 
is  a  condition  precedent  to  the  filling  of  our 
order.  The  intent  hereof  is  to  protect  you 
fully  against  being  undersold  by  us  among 
customers  to  whom  you  do  allow  quantity 
discounts." 

The  view  of  the  Supreme  Court  In  that 
case  may  best  be  gathered  from  the  follow- 
ing excerpts  from  the  opinion  of  the  major- 
ity, written  by  Mr.  Justice  Harlan:  **The 
present  case  is  plainly  distinguishable  from 
the  Connolly  Case.  In  that  case  the  defend- 
ant, who  sought  to  avoid  payment  for  the 
goods  purchased  by  him  under  contract,  had 
no  connection  with  the  general  business  or 
operations  of  the  alleged  illegal  corporation 
that  sold  the  goods.  He  had  nothing  what- 
ever to  do  with  the  formation  of  that  corpo- 
ration, and  could  not  participate  in  the  prof- 
its of  its  business.  His  contract  was  to 
take  certain  goods  at  an  agreed  price,  noth- 
ing more,  and  was  not  in  itself  illegal,  nor 
part  of,  nor  in  execution  of,  any  general 
plan  or  scheme  that  the  law  condemned.  The 
contract  of  purchase  was  wholly  collateral 
to  and  independent  of  the  agreement  under 
which  the  combination  had  been  previously 
formed  by  others  in  Ohio.  It  was  the  case 
simply  of  a  corporation  that  dealt  with  an 
entire  stranger  to  its  management  and  op- 
erations and  sold  goods  that  it  owned  to  one 
who  wished  to  buy  them.  In  short,  the  de- 
fense in  the  Connolly  Case  was  that  the 
plaintiff  corporation,  although  owning  the 
pipe  in  question  and  having  authority  to  sell 
and  pass  title  to  the  property,  was  precluded 
by  reason  alone  of  its  illegal  character  from 
having  a  judgment  against  the  purchaser. 
We  held  that  the  defense  could  not  be  sus- 
tained, either  upon  the  principles  of  the 
common  law,  or  under  the  anti-trust  act  of 
Congress.  The  case  now  before  us  is  an  en- 
tirely different  one.  The  Continental  Wall 
Paper  Company  seeks,  In  legal  effect,  the 
aid  of  the  court  to  enforce  a  contract  for  the 
sale  and  purchase  of  goods  which,  it  is  ad- 
mitted by  the  demurrer,  was  in  fact,  and 
was  intended  by  the  parties  to  be,  based  up- 
on agreements  that  were  and  are  essential 
parts  of  an  illegal  scheme.  We  state  the 
matter  in  this  way,  because  the  plaintiff,  by 
its   demurrer,   admits,   for   the  purposes   of 


this  case,  the  truth  of  all  the  facts  alleged 
in  the  third  defense.  It  is  admitted  by  the 
demurrer  to  that  defense  that  the  account 
sued  on  has  been  made  up  in  execution  of 
the  agreements  that  constituted  or  out  of 
which  came  the  illegal  combination  formed 
for  the  purpose  and  with  effect  of  both  re- 
straining and  monopolizing  trade  and  com- 
merce among  the  several  states.  The  presj- 
ent  suit  is  not  based  upon  an  implied  con- 
tract of  the  defendant  company  to  pay  a  rea- 
sonable price  for  goods  that  it  purchased, 
but  upon  agreements  to  which  both  the  plain- 
tiff and  the  defendant  were  parties,  and 
pursuant  to  which  the  accounts  sued  on  were 
made  out,  and  which  had  for  their  object, 
and  which  it  Is  admitted  had  directly  the 
effect,  to  accomplish  the  illegal  ends  for 
which  the  Continental  Wall  Paper  Company 
was  organized.  If  judgment  be  given  for  the 
plaintiff,  the  result,  beyond  all  question,  will 
be  to  give  the  aid  of  the  court  in  making 
effective  the  illegal  agreements  that  consti- 
tuted the  forbidden  combination.  These  con- 
siderations make  it  evident  that  the  present 
case  is  different  from  the  Connolly  Case.  In 
that  case  the  court  regarded  the  record  as 
presenting  the  question  whether  a  voluntary- 
purchaser  of  goods  at  stipulated  prices,  un- 
der a  collateral,  Independent  contract,  can 
escape  an  obligation  to  pay  for  them  upon 
the  ground  merely  that  the  seller,  which 
owned  the  goods,  was  an  illegal  combination 
or  trust  We  held  that  he  could  not;  and 
nothing  more  touching  that  question  was 
decided,  or  Intended  to  be  decided,  In  the 
Connolly  Case.  The  question  here  is  wheth- 
er the  plaintiff  company  can  have  Judgment 
upon  an  account  which,  It  is  admitted  by 
demurrer,  was  made  up,  with  the  knowledge 
of  both  seller  and  buyer,  with  direct  refer- 
ence to  and  in  execution  of  certain  agree^ 
ments  under  which  an  illegal  combination, 
represented  by  the  seller,  was  organized. 
Stated  shortly,  the  present  case  is  this:  The 
plaintiff  comes  Into  court  admitting  that  It 
is  an  illegal  combination  whose  operations 
restrain  and  monopolize  commerce  and  trade 
among  the  states,  and  asks  a  Judgment  that 
will  give  effect,  as  far  as  it  goes,  to  agree- 
ments that  constituted  that  combination,  and 
by  means  of  which  the  combination  proposes 
to  accomplish  forbidden  ends.  We  hold  that 
such  a  Judgment  cannot  be  granted  without 
departing  from  the  statutory  rule,  long  es- 
tablished in  the  Jurisprudence  of  both  this 
country  and  England,  that  a  court  will  not 
lend  its  aid,  in  any  way,  to  a  party  seeking 
to  realize  the  fruits  of  an  agreement  that 
appears  to  be  tainted  with  Illegality,  al- 
though the  result  of  applying  that  rule  may 
souietimes  be  to  shield  one  who  has  got  some- 
tbing  for  which,  as  between  man  and  man, 
he  ought,  perhaps,  to  pay,  but  for  which  he 
is   unwilling  to  pay.*' 

The  present  Chief  Justice  and  Justices 
Holmes,  Brewer,  and  Peckham  dissented,  be- 
ing of  the  opinion  that  the  case  fell  within 
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the  principle  of  the  decision  in  Connolly  v. 
Union  Sewer  Pipe  Co.;  Mr.  Justice  Brewer 
being  also  of  the  opinion  that  the  defense 
was  not  well  founded  for  the  additional  rea- 
son that,  where  a  statute  created  a  new  of- 
fense and  denounced  the  penalty,  or  gave 
a  new  right  and  declared  the  remedy,  the 
punishment  or  the  remedy  could  be  only  that 
which  the  statute  prescribed.  His  view  as 
to  this  point  was  thus  tersely  expressed: 
"Now,  the  remedies  given  in  the  anti-trust 
act  are  three  in  number:  First,  a  criminal 
prosecution;  second,  a  forfeiture  of  prop- 
erty; and,  third,  an  action  by  any  person 
injured  to  recover  threefold  the  damages 
by  him  sustained.  These,  being  the  reme- 
dies prescribed,  are  exclusive.  The  defend- 
ant sought  neither  of  these  remedies.  It 
was  not  so  anxious  for  the  public  welfare 
as  to  make  complaint  and  secure  criminal 
proceedings.  There  was  no  property  to  be 
forfeited.  It  did  not  seek  to  recover  three- 
fold the  damage  it  had  sustained,  but  only 
to  avoid  paying  for  the  property  it  had  pur- 
chased." 

This  court  yields  ready  assent  to  any  de- 
cision of  the  Supreme  Court  of  the  United 
States  involving  the  construction  and  etfect 
of  a  federal  statute.  We  will  give  to  the 
decision  of  that  court  in  the  case  last  men- 
tioned above  full  scope  and  effect;  but  at 
the  same  time  we  cannot  bring  our  minds 
to  agree  to  the  opinion  of  the  majority  in 
that  case.  On  the  contrary,  we  believe  that 
the  opinion  expressed  by  the  dissenting  Jus- 
tices is  the  sounder  and  better  view  of  the 
law.  The  federal  courts  have  exclusive 
power  to  decree  illegal  a  combination  formed 
in  violation  of  the  anti-trust  act  The  il- 
legality of  such  a  combination  should  he 
determined  by  a  direct  proceeding  brought 
for  that  purpose  in  the  federal  court,  in  ac- 
cordance with  the  procedure  and  practice 
in  that  court,  where  the  corporation  assailed 
has  full  opportunity  to  be  heard.  It  ought 
not  to  be  open  to  co^ateral  attack  in  every 
minor  state  court  where  it  may  bring  an 
action  to  enforce  one  of  its  contracts  of  sale. 
In  view  of  the  opinion  of  the  Supreme  Court 
of  the  United  Stotes  in  the  Standard  Oil 
Company,  and  American  Tobacco  Company 
Gases,  it  is  very  doubtful  whether  that  court 
as  now  constituted  will  follow  this  decision. 
In  the  Standard  Oil  Company  Case  the 
court,  in  construing  the  Sherman  act,  ex- 
pressed the  following  view:  "The  statute  un- 
der this  view  evidenced  the  intent,  not  to  re- 
strain the  right  to  make  and  enforce  con- 
tracts, whether  resulting  from  combinations 
or  otherwise,  which  did  not  unduly  restrain 
interstate  or  foreign  conunerce,  but  to  pro- 
tect that  commerce  from  being  restrained 
by  methods,  whether  old  or  new,  which 
would  constitute  an  interference;  that  is, 
undue  restraint.  •  •  ♦  Thus  not  spec- 
ifying, but  indubitably  contemplating  and 
requiring,  a  standard,  it  follows  that  it  was 
intended  that  the  standard  of  reason  which 


had  been  applied  at  the  common  law  and  in 
this  country  in  dealing  with  subjects  of  the 
character  embraced  by  the  statute  was  in- 
tended to  be  the  measure  used  for  the  pur- 
pose of  determining  whether,  in  a  given  case, 
a  particular  act  had  or  had  not  brought 
about  the  wrong  against  which  the  statute 
provided." 

Under  this  decision  the  question  of  the 
illegality  of  the  combination  under  the  anti- 
trust act  becomes  a  mixed  question  of  law 
and  fact  It  involves  a  consideration  of  the 
details  of  the  business  of  the  alleged  unlaw- 
ful combination,  the  purposes  for  which  it 
was  formed,  the  manner  in  which  its  busi- 
ness is  conducted,  and  more  frequently  in- 
volves a  consideration  of  complicated  facts 
which  ought  not  to  be  considered  by  a  Jury 
in  a  state  court  impaneled  only  to  try  the 
question  whether  a  purchaser  of  goods  from 
a  combination  should  pay  for  the  goods 
which  he  has  bought  and  consumed.  Sup- 
pose, for  instance,  that  the  Jury  Impaneled 
in  the  case  now  for  decision  should  deter- 
mine that  the  plaintiff  is  an  illegal  combi- 
nation and  conspiracy,  and  that  the  contract 
of  sale  sued  on  was  illegal  and  void.  An- 
other Jury,  impanded  to  pass  upon  exactly 
the  same  Issue  in  a  suit  of  exactly  the  same 
kind,  might  reach  an  exactly  opposite  con- 
clusion. Thus  the  plaintiff  would  be  in  a 
helpless  condition,  with  its  very  business 
life  in  the  balance^  and  compelled  to  try  the 
issue  of  its  right  to  exist  before  every  Jury 
impaneled  to  try  the  question  of  its  right  to 
recover  for  goods  which  it  had  sold  and  de- 
livered. We  do  not  believe  this  to  be  the 
law,  and  we  are  of  the  opinion  that  every 
consideration  of  sound  public  policy  and  the 
settled  principle  of  law  compel  a  contrary 
conclusion.  But  let  us  see  what  the  scope 
and  effect  of  the  decision  in  the  case  of  Con- 
tinental Wall  Paper  Co.  t.  Volght  is,  and 
then  determine  whether  the  decision  reached 
by  the  majority  of  the  court  in  that  case  com- 
pels us  to  hold  that  the  facts  set  forth  in 
the  defendant's  answer  in  the  present  case 
show  that  the  contract  sued  on  is  illegal 
and  incapable  of  enforcement. 

In  the  Continental  Wall  Paper  Company 
Case  the  defendants  were  virtually  compelled 
to  sign  a  Jobber's  agreement  which,  in  ef- 
fect, bound  them  to  buy  from  the  plaintiff 
all  the  wall  paper  needed  in  their  business  at 
certain  fixed  prices,  and  not  to  sell  at  lower 
prices,  or  upon  better  terms,  than  those  upon 
which  the  plaintiff  itself  sold  to  dealers  other 
than  Jobbers.  It  appeared  that  the  prices 
thus  agreed  on  were  unreasonable;  that 
the  plaintiff  had  practically  a  monopoly  of 
the  manufacture  and  sale  of  wall  paper;  and 
that  the  account  was  made  up,  "within  the 
knowledge  of  both  buyer  and  seller,  with 
direct  reference  to  and  In  execution  of  the 
agreements  which  constituted  the  illegal  com- 
bination." The  court  held,  in  effect  that  the 
defendants  in  that  case  were  particeps  crim- 
inis ;  that  by  their  contracts  they  became  a 
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part  of  the  illegal  comblnatlan  and  con- 
spiracy; that  they  entered  into  these  con- 
tracts for  the  purpose  of  furthering  the  con- 
spiracy; that  they  knowingly  and  intention- 
ally became  parties  to  an  agreement  execut- 
ed in  violation  of  the  anti-trust  law.  There 
is  no  such  situation  in  the  case  now  in 
hand,  and  it  is  clearly  distinguishable  from 
that  case.  The  contract  between  the  plain- 
tiff and  the  defendant  In  the  present  case 
contains  but  one  feature  which  differentiates 
it  from  the  ordinary  contract  of  sale.  This 
feature  is  called  the  "profit-sharing  plan." 
It  is  simply  nothing  more  nor  less  than  an 
agreement  on  the  part  of  the  seller  to  divide 
its  profit  with  the  purchaser,  provided  the 
purchaser  will  give  to  the  seller  his  exclusive 
trade.  We  do  not  see  how  there  can  be  any 
legal  objection  to  a  contract  of  this  nature. 
Certainly  it  is  not  illegal  to  allow  the  pur- 
chaser a  rebate  upon  the  purchase  price  on 
condition  that  he  give  the  seller  his  exclusive 
business.  See  In  re  Corning  (D.  C.)  51  Fed. 
205;  In  re  Greene  (C.  C.)  52  Fed.  105  (7).  We 
see  no  objection  from  a  legal  standpoint  to 
a  manufacturer  of  goods  offering  an  induce- 
ment of  this  sort,  in  order  to  build  up  his 
business  and  secure  the  exclusive  trade  of  a 
purchaser.  The  purchaser  is  not  compelled 
to  buy,  and,  if  he  buys,  he  does  so  either  be- 
cause he  obtains  better  terms,  or  because  he 
cannot  get  the  character  of  goods  he  de- 
sires elsewhere.  If  he  violates  his  agree- 
ment and  fails  to  obtain  a  rebate  or  discount, 
he  simply  pays  for  the  goods  what  everybody 
else  does  who  enters  into  a  similar  arrange- 
ment While  the  great  object  of  the  Sher- 
man act  was  undoubtedly  to  encourage  com- 
petition, it  never  was  designed  to  prevent  the 
execution  of  legitimate  contracts  made  to 
increase  the  business  of  a  manufacturer. 
Indeed,  it  is  very  clear,  from  the  latest  ex- 
pressions of  opinion  by  the  Supreme  Court 
of  the  United  States,  that,  even  though  a 
manufacturer  should,  by  the  application  of 
legitimate  business  methods,  secure  practic- 
ally the  exclusive  sale  of  a  commodity,  this 
alone  would  not  make  it  obnoxious  to  the 
anti-trust  act  Certain  it  is  therefore,  that 
this  contract  made  with  this  defendant, 
standing  alone,  is  not  illegal  under  any  prin- 
ciple of  law  to  which  we  have  been  referred. 
Nor  do  we  think  there  is  anything  in  the 
ansrwer  which  makes  the  contract  illegal. 
It  is  i^Ueged  that  at  the  time  this  system  of 
profit-sharing  contracts  was  inaugurated  the 
plaintiff  was  the  sole  corporation  in  the 
United  States  manufacturing  glucose  .and 
grape  sugar,  having  absorbed  all  independ- 
ent and  competing  concerns.  As  we  have 
seen,  this  allegation  does  not  make  the  con- 
tract illegal.  It  is  further  averred  that  the 
defendants  were  forced  to  purchase  from  the 
plaintiff  glucose  or  grape  sugar  upon  what- 
ever terms  could  be  made.  This  allegation 
does  not  help  the  defendant's  case.  As  we 
have  said  above,  the  mere  fact  that  the 
plaintiff  was  the  exclusive  manufacturer  of 


this  commodity,  and  that  the  defendants 
were  for  this  reason  forced  to  purchase  from 
the  plaintiff,  would  not  render  the  contract 
illegal.  The  main  contention  of  the  defend- 
ant seems  to  be  that  it  was  compelled  to 
purchase  from  the  plaintiff  for  each  succeed- 
ing year,  under  penalty  of  losing  the  dis- 
count allowed  under  the  contract  of  pur- 
chases of  the  previous  year;  and  that  under 
this  system  the  plaintiff  was  enabled  to 
maintain  a  monopoly  of  the  business.  We 
do  not  understand  how  this  kind  of  con- 
tractual compulsion  is  obnoxious  to  the  anti- 
trust act  At  the  expiration  of  any  contract 
the  defendants  were  free  not  to  enter  into 
another;  they  were  free  not  to  make  far- 
ther purchases  from  the  plaintiff;  and  the 
fact  that  their  refusal  to  make  further  pur- 
chases simply  entailed  a  loss  of  the  discount 
offered  upon  condition  that  they  would 
make  further  purchases,  does  not  render 
the  contract  illegal.  It  is  alleged  gmerally 
in  the  answer  that  these  contracts  were 
designed  for  the  purpose  of  preventing  com- 
petition, and  did  in  fact  have  such  an  effect 
Suppose  they  did.  If  their  terms  were  legit- 
imate— and  there  is  nothing  in  the  con- 
tracts which  would  make  them  illegal — ^the 
fact  that  they  may  have  resulted  in  building 
up  the  plaintiff's  business  to  such  an  extent 
as  to  enable  it  to  practically  control  the  sale 
of  a  commodity  would  not  render  the  con- 
tracts unenforceable.  Indeed,  the  answer  of 
the  defendant  in  this  very  case  shows  that 
competition  has  arisen,  and  that  the  defend- 
ant can  purchase  the  commodity,  from  other 
concerns;  but  the  defendant  alleges  it  can- 
not do  so,  because  it  would  forfeit  the  dis- 
count for  the  period  of  one  year  allowed  by 
the  plaintiff.  The  defendant  is  at  perfect 
liberty  to  purchase  from  these  other  con- 
cerns; and  the  presumption  is  that  if  it  does 
not  do  so  it  is  because  it  can  secure  more 
favorable  terms  from  the  plaintiff.  The  con- 
tracts of  the  plaintiff  in  this  case  may  have 
the  effect  of  lessening  or  even  destroying 
competition;  but,  if  the  methods  employed 
to  bring  this  about  are  legitimate  and  not 
obnoxious  to  the  law,  the  contracts  are  not 
subject  to  be  set  aside. 

It  is  further  alleged  In  the  answer  that 
each  order  for  goods  bought  by  the  defend- 
ant contained  a  clause  reciting  that  the 
goods  are  sold  ''for  your  own  consumption 
only,  and  not  for  resale."  A  covenant  by  the 
buyer  of  property  not  to  use  the  same  in 
competition  with  the  business  retained  by 
the  seller  has  been  held  to  be  valid.  United 
States  V.  Addyston  Pipe  Sc  Steel  Co.,  85  Fed. 
271,  29  O.  O.  A.  141,  46  L.  Ed.  122,  citing 
Hitchcock  V.  Anthony,  83  Fed.  799,  28  a  a 
A.  80,  and  American  Strawboard  Oo.  v. 
Haldeman  Paper  Co.,  83  Fed.  619,  27  C.  a 
A.  634.  If  not  valid,  it  is  incapable  of  en- 
forcement and  does  not  restrain  the  pur- 
chaser from  reselling  the  goods  at  his  pleas- 
ure. Moreover,  there  is  another  very  clear 
distinction  between  this  case  and  the  Conti- 
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nental  Paper  Ck)mpany  Case.  In  that  case 
written  agreements  between  the  combining 
corporations  and  firms  were  executed,  and 
showed  as  clear  a  case  of  conspiracy  to  re- 
strain interstate  trade  as  It  would  be  possi- 
ble to  conceive.  And  the  Supreme  Court  of 
the  United  States  held  that  the  contract  of 
sale  in  that  case  was  made  with  direct  refer- 
ence to  and  in  execution  of  the  agreements 
which  constituted  the  illegal  combination. 
No  such  agreements  are  alleged  in  the  pres- 
ent case.  It  is  simply  averred  that  the  plain- 
tiff was  made  up  by  a  combination  of  a 
.  number  of  manufacturers  which  were  Inde- 
pendent competing  concerns,  and  was  formed 
for  the  purpose  of  monopolizing  and  restrain- 
ing Interstate  trade.  The  answer  does  not 
set  forth  any  conspiracy  agreement ;  nor  does 
It  appear  that  there  was  in  fact  any  con- 
spiracy among  these  constituent  companies 
to  restrain  interstate  trade.  But,  even  if 
such  illegal  agreements  had  been  entered  into 
by  the  companies  which  combined  to  form 
the  plaintiff  corporation,  the  defendant  was 
no  iMirty  to  such  an  arrangement;  It  took 
part  in  no  conspiracy  to  restrain  Interstate 
trade;  and  there  is  nothing  in  the  contract 
of  sale  executed  by  it  which  shows  that  it 
was  made  for  the  purpose,  and  as  a  part  of, 
an  unlawful  conspiracy  to  restrain  interstate 
trade  or  commerce.  We  are  quite  clear  that 
the  trial  judge  committed  no  error  In  strik- 
ing the  defendant's  answer  In  the  present 
case,  upon  the  ground  that  it  set  forth  no 
defense  to  the  action.  The  answer  having 
admitted  the  purchase  of  the  goods  at  the 
price  stated  in  the  contract,  It  was  properly 
stricken  and  judgment  entered  in  behalf  of 
the  plaintiff  for  the  full  amount  sued  for. 
Judgment  affirmed. 

BUSSELL,  J.  (dlssoiting).  I  think  the 
case  is  fully  controlled  by  the  ruling  of  the 
Supreme  Court  of  the  United  States  in  the 
case  of  Continental  Wall  Paper  Co.  v.  Voight, 
supra,  and  that  the  court  erred  in  striking 
the  defendant's  answer. 


(11  Ga.  App.  003) 
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(Syllabua  hy  the  Court,) 


1.  Cabbibbs   (I  264*) —Transportation  of 
Passengers— Breach  of  Contract. 

A  commoD  carrier,  who  undertakes  and 
agrees  to  convey  a  passenger  by  a  definite 
route  and  under  certain  conditions,  must  comply 
with  its  contract  or  be  liable  for  any  damages 
consequent  upon  its  breach.  If,  after  full  ex- 
planation of  the  peculiar  circumstances  and 
with  full  knowledge  of  the  reasons  why  th« 
proposed  purchaser  of  the  ticket  desires  the 
information,  the  ticket  agent  of  a  common  car- 
rier contracts  with  a  passenger  to  convey  him 
by  a  particular  route,  or  under  certain  speci- 
fied conditions  as  to  connections,  the  contract 
must  be  performed,  notwithstanding  the  per- 
formance of  the  contract  may  require  the  car- 


rier to  change,  for  a  time,  a  rale  usuaRy  fol- 
lowed in  the  operation  of  its  trains,  provided 
the  change  is  not  in  violation  of  law  or  of  any 
rule  of  the  Bailroad  Commission,  or  upon 
breach  of  the  contract  the  passenger  may  re- 
cover anv  damages  he  may  have  sustained  by 
reason  of  the  breach. 

[Ed.  Note. — ^Por  other  cases,  see  Carriers, 
Cent.  Dig.  fi§  1037-1039;    Dec  Dig.  §  264.*] 

2.  Carriers  ((  277*) —Transportation  of 
PASSENGER&— Breach  of  Contract— Dam- 
ages. 

The  evidence  authorized  a  recovery  for 
pain  and  suffering,  and  the  instructions  of  the 
court  upon  that  point  are  not  subject  to  excep- 
tion or  criticism. 

[Ed.  Note.— For  oth«r  cases,  see  Carriers, 
Cent.  Dig.  ((  1062-1084;   Dec.  Dig.  §  277.*] 

3.  Appeal  and  Error  (|  1004*)— Transpor- 
tation OF  Passengers  —  Breach  of  Con- 
tract—Question FOR  Jury. 

The  evidence  authorized  a  finding  in  favor 
of  the  plaintiff,  and,  after  the  verdict  was  vol- 
untarily reduced  by  her,  there  was  no  error  in 
refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3944-3947;  Dec  Dig.  | 
1004.*] 

(Additional  Syllabus  hy  Editorial  Staff.) 

4.  Carriers  (§  254*) —Tickets- * 'Continu- 
ous Passage." 

Where  an  agent  of  a  carrier  assured  the 
purchaser  of  a  ticket  that  his  wife  could  take 
a  certain  designated  train  and  be  conveyed  to 
her  home  without  inconvenience,  other  than  in 
merely  changing  cars  with  a  wait  of  only  a 
few  minutes,  the  words  on  the  ticket,  "con- 
tinuous passage,"  do  not  import  an  agreement 
that  the  passenger  shall  be  carried  without  any 
stop  or  change  of  cars,  but  Indicate  that  the 
agent  might  have  had  the  authoril7  to  issue  a 
ticket  for  such  a  passage  as  he  assured  the 
purchaser  could  be  had. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  S8i  1020-1026;  Dec.  Dig.  (  254.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  2,  p.  1512,] 

6.  Nboligence  (§  56*)— "Proximate  Cause." 
When  an  injury  can  be  traced  directly  to 
a  tortious  act,  and  but  for  this  tortious  act  it 
could  not  reasonably  be  supposed  that  the  in- 
jury would  have  resulted,  this  essentially  ante- 
cedent act  ma;^  be  said  to  be  the  "proximate 
cause"  of  the  mjury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  SI  69,  70;    Dec  Dig.  §  56.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5758,  5769;   voL  8,  p.  7771.] 

Error  from  City  Court  of  Atlanta;  H.  II. 
Held,  Judge. 

Action  by  L.  M.  Daughdrlll  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmedk 

McDaniel  ft  Black,  of  Atlanta,  for  plaintiff 
in  error.  Hewlett  ft  Dennis,  of  Atlanta,  and 
I.  F.  Mundy,  of  Rockmart,  for  defendant  in 
error. 

RUSSELL,  J.  The  defendant  in  error 
brought  a  suit  against  the  Southern  Rail- 
way Company,  alleging  that  on  April  28, 
1910,  she  purchased  from  the  carrier  a  con- 
tinuous trip  ticket  from  Gainesville  to  Rock- 
mart,  Georgia;   that  when  she  reached  At^ 


*For  other  cases  see  same  topic  and  seciloo  NUMBBR  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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lanta  and  prepared  to  change  cars,  the  agent 
of  the  plaintiff  In  error  refused  to  allow  her 
to  take  its  train,  which  left  Atlanta  at  5:10 
p.  HL,  and  insisted  that  she  could  not  take 
that  train,  because  it  did  not  stop  at  Rock- 
mart  The  petition  alleged  that  before  the 
ticket  was  purchased  the  plaintiff's  husband 
informed  the  company's  agent  at  Gainesville 
that  his  wife  was  not  at  all  well,  and  that  if 
she  had  to  wait  in  Atlanta  he  would  accom- 
pany her.  After  the  agent  of  the  railroad 
company  in  Atlanta  told  her  that  she  could 
not  take  the  train,  she  became  very  much  ex- 
cited and  humiliated.  She  was  in  a  strange 
city,  without  friends,  acquaintances,  or  mon- 
ey to  pay  hotel  bills  or  other  expenses.  The 
agent  Informed  her  that  perhaps  she  could 
catch  the  Seaboard  Air  Line  train,  which 
left  the  Union  Station  in  five  minutes'  time. 
She  caught  a  cab,  and  went  to  the  Union 
Station,  and  caught  this  train;  but  when  she 
had  gotten  upon  the  Seaboard  Air  Line  train 
she  virtually  collapsed  from  the  excitement 
and  shock  to  her  nerves.  She  went  to  bed 
immediately  upon  her  arrival  at  Rockmart, 
and  was  confined  to  her  bed  for  a  week,  and 
continued  to  suffer  for  almost  a  year,  from 
the  effect  of  her  excitement  and  nervousness. 
The  plaintiff  proved  her  case  substantially 
as  laid.  The  evidence  of  her  husband  was 
that  he  and  his  wife  were  In  Gainesville, 
and  she  Intended  to  go  to  Rockmart  She 
was  in  very  bad  health,  very  nervous,  and 
easily  excited.  He  went  to  the  agent  of  the 
Southern  Railway  Company  at  Gainesville 
and  inquired  what  connections  could  be  made 
going  from  Gainesville  to  Rockmart  He  ex- 
plained fully  to  the  agent  why  he  wanted  to 
know,  and  that,  if  his  wife  was  subject  to  a 
"lay-over"  in  Atlanta,  he  would  come  as  far 
as  Atlanta  with  her,  if  she  were  to  be  de- 
layed for  any  length  of  time.  The  agent 
told  him  that  his  wife  could  take  the  even- 
ing train  (she  had  first  intended  to  go  on  the 
morning  train),  and  go  right  on  through  to 
Rockmart;  that  she  would  have  only  a  few 
minutes  to  wait  In  Atlanta,  and  would  be 
transferred  in  the  same  car  shed.  He  there^ 
upon  told  the  agent  that  his  wife  would 
wait  until  the  evening  train  and  that  he 
would  not  go  with  her.  The  witness  testified 
that  he  told  the  agent  that  his  wife  was  not 
well,  and  that  if  she  had  to  lay  over  in  At- 
lanta, or  if  she  had  to  make  any  transfer 
across  town,  or  anything  of  that  kind,  he 
would  come  with  her ;  and  after  the  agent's 
assurance  that  his  wife  would  only  have  to 
wait  a  few  minutes  and  be  transferred  in 
the  same  car  shed,  he  communicated  these 
facts  to  his  wife.  The  plaintiff  testified  that 
her  husband  told  her  she  would  make  a  con- 
tinuous trip;  that  she  would  only  have  to 
wait  a  few  minutes  in  Atlanta;  that  upon  her 
arrival  in  Atlanta  she  went  to  the  informa- 
tion window  and  asked  what  time  she  could 
get  a  train  out  to  Rockmart  The  agent  told 
her  there  would  be  a  train  passing  along  in 
a  few  minutes,  but  that  this  train  did  not 


stop  at  Rockmart,  and  that  she  could  not  get 
on  it  She  told  him  she  was  sick  and  want- 
ed to  get  to  Rockmart,  and  he  informed  her 
that  she  would  then  have  to  go  to  the  Sea- 
board Air  Line  Railway  and  go  down  on  its 
train,  and  that  she  only  had  five  minutes  to 
catch  the  train,  but  possibly  it  might  be  late. 
He  asked  to  see  her  ticket,  and,  after  look- 
ing at  it,  said  "this  is  a  continuous  ticket, 
but  you  cannot  go  there  until  about  12  o'clock 
to-night"  The  plaintiff  testified  that  the 
agent's  statement  frightened  her  and  made 
her  very  nervous,  because  she  had  no  money. 
She  was  sick,  and  knew  she  had  no  money  to 
pay  hotel  fare  or  have  a  doctor,  and  thought 
she  was  going  to  be  obliged  to  stay  there; 
that  she  had  no  funds  at  all,  and  knew  no 
one  at  all  in  the  city  of  Atlanta.  She  fur- 
ther testified,  that  she  had  traveled  but  little 
by  herself;  that  she  usually  traveled  with 
her  husband.  Upon  the  agent's  statement 
that,  while  she  had  only  five  minutes  to 
catch  the  Seaboard  Air  Line  train,  perhaps 
she  could  get  a  hack  and  catch  the  train,  be- 
cause it  might  be  late,  she  got  a  hack  and 
went  over  to  the  other  d^)ot  She  was  not 
really  able  to  be  up,  but  she  had  to  be  up, 
because  she  knew  she  had  to  go  somewhere. 
She  testified  that  as  a  result  of  the  excite- 
ment she  wa9  prostrated  when  she  boarded 
the  Seaboard  Air  Line  train ;  that  she  went 
home  and  went  to  bed,  and  was  in  bed  the 
rest  of  the  week.  She  suffered  from  a  cessa- 
tion of  her  menstruation,  and  was  weak 
and  nervous  for  a  long  time.  There  was 
testimony  to  the  effect  that  the  plaintiff's 
usual  weight  was  from  J.40  to  148  pounds, 
and  that,  as  a  result  of  the  nervous  prostra- 
tion to  which  she  testified,  she  lost  20  pounds 
in  weight  Another  witness  testified  that 
she  was  in  a  very  nervous  condition  when 
she  came  from  the  train  to  her  house  In 
Rockmart,  and  that  she  was  greatly  nause- 
ated. The  attending  physician  testified  that, 
when  he  called  to  see  her,  she  was  very  rest- 
less and  nervous;  that  she  was  affected  with 
excessive  menstruation,  and  apparmitly  suf- 
fering pain;  and  he  testified  as  an  expert 
that  the  excitement  caused  by  the  circum- 
stances related  by  the  plaintiff  would  natur- 
ally be  injurious  to  a  woman  suffering  from 
the  sidEuess  by  which  she  was  affected. 

The  verdict  was  for  $1,000,  but  the  plain- 
tiff voluntarily  wrote  off  a  half  of  the  re- 
covery. The  defendant  excepted  to  the  re- 
fusal of  a  new  trial.  The  motion  for  new 
trial  contained  the  general  grounds,  and  the 
ground  that  the  verdict  was  excessive,  and. 
excepted  to  the  charge  of  the  court  to  the 
Jury  upon  the  subject  of  pain  and  suffering, 
alleging  that  there  was  no  evidence  war- 
ranting the  instruction. 

[1]  1.  Undoubtedly  the  plaintiff  had  a  right 
of  action,  whether  she  was  entitled  to  re- 
cover for  pain  and  suffering  as  an  element 
of  her  damages  or  not,  and  whether  the 
amount  awarded  her  by  the  Jury  is  exces- 
sive or  not    The  case  at  bar  is  not  unlike 
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that  of  Atlantic  Coast  Line  R.  Co.  v.  Ste- 
phens, 75  S.  B.  841,  and  Is  practically  iden- 
tical In  principle  with  the  case  of  Southern 
Ry.  Co.  V.  Flanlgan,  10  Ga.  App.  745,  74  S. 
E.  85.  The  only  question  presented  on  this 
feature  of  the  case  is  whether  or  not  a  car- 
rier is  to  be  held  to  its  contracts  as  natural 
persons  are  held  to  be  bound  by  theirs — 
whether,  if  a  railroad  company  agrees  to 
carry  a  passenger  by  a  certain  route,  or 
within  a  definite  time,  or  under  definite  con- 
ditions as  to  connections.  It  is  not  bound  to 
comply  with  this  contract,  and  is  not  liable 
for  any  damages  which  may  result  from  its 
breach.  It  will  not  do  to  say  that  the  com- 
pany is  not  liable  for  the  acts  or  statements 
of  its  agent  in  selling  a  ticket  (if  the  per- 
son who  sells  the  ticket  is  the  duly  author- 
ized ticket  agent),  for  a  corporation  can 
only  act  through  its  agents.  They  are  its 
head  and  arms  and  legs. 

At  the  time  of  the  purchase  of  the  ticket 
inyolved  in  this;  case  the  plaintifif  was  a 
woman  in  bad  health,  suffering  from  ex- 
treme nervousness,  caused  by  very  irregular 
menstruation.  She  wished  to  go  to  Rock- 
mart,  to  be  at  home  and  to  receive  medical 
treatment  According  to  some  of  the  testi- 
mony, her  nervous  condition  was  such  that 
it  would  not  be  prudent  or  proper  for  her  to 
be  subject  to  a  nervous  strain,  or  to  attempt 
any  unusual  inconvenience  without  the  as- 
signee of  an  escort.  Her  case  was  not  an 
unusual  one,  when  considered  in  relation 
to  the  large  class  of  unfortunately  diseased 
females.  Her  husband,  as  was  natural  and 
proper,  would  have  gone  with  her  if  he  had 
known  that  she  would  have  to  meet  the  or- 
dinary luck  of  travelers;  but  he  was  in- 
formed by  the  defendant's  agent,  who  sold 
him  the  ticket,  that  his  wife  could  take  a 
certain  designated  train  and  be  conveyed  to 
her  home  without  inconvenience  other  than 
in  merely  changing  cars  in  the  same  car 
shed,  and  that  she  would  have  to  lie  over 
only  a  few  moments.  Upon  this  assurance 
and  understanding  he  bought  the  ticket, 
which  provided  for  a  continuous  passage  and 
expired  at  midnight  of  the  day  of  its  pur- 
chase. 

[4]  We  do  not  attach  any  importance  to 
the  words  ''good  for  a  continuous  passage" 
on  the  ticket,  further  than  in  so  far  as  it 
shows  that  the  parol  agreement  was  not  in 
conflict  with  the  written  contract.  Of 
course,  the  words  ''continuous  passage," 
when  used  on  a  railroad  ticket,  do  not  im- 
port an  agreement  that  the  passenger  shall 
be  carried  without  any  stop.  It  does  not 
imply  that  there  may  not  be  a  lay-over  or 
a  necessary  change  of  cars;  but  the  use  of 
that  language  Indicates  to  the  purchaser 
that  the  agent  might  have  had  the  author- 
ity to  Is&nie  a  ticket  In  this  particular  in- 
stance for  such  a  passage  as  he  assured  the 
purchaser  could  be  had.  In  other  words, 
there  was  nothing  in  the  ticket  to  put  the 
purchaser  on  notice  that  his  wife  could  not ' 


make  the  trip.  Just  as  the  agent  assured  him 
she  could  make  it.  On  the  assurance  of  the 
agent  the  ticket  was  bought.  It  makes  no 
difference  that  the  agent  (as  It  turns  out) 
did  not  have  authority  to  give  the  assurance. 
Presumably  he  did  have  the  authority,  and 
If  he  did  not  have  it,  and  any  injury  re- 
sulted from  his  misrepresentation,  it  must 
be  that  his  principal,  and  not  the  purchaser 
of  the  ticket,  shall  be  the  sufferer  as  a  con- 
sequence. 

A  common  carrier,  who  undertakes  and 
agrees  to  convey  a  passenger  by  a  definite 
route  and  under  certain  conditions,  must 
comply  with  the  contract,  or  be  liable  for 
any  damage  consequent  upon  its  breach.  If 
after  full  explanation  of  the  peculiar  cir- 
cumstances, and  with  full  knowledge  of  the 
reasons  why  the  proposed  purchaser  of  the 
ticket  desires  the  information,  the  ticket 
agent  of  a  common  carrier  contracts  with  a 
passenger  to  convey  him  by  a  particular 
route,  or  under  specified  conditions  as  to 
connections,  the  contract  must  be  performed, 
notwithstanding  the  performance  of  the  con- 
tract may  require  the  carrier  to  change,  for 
a  time,  a  rule  usually  followed  in  the  opera- 
tion of  its  trains,  provided  the  change  is 
not  in  violation  of  the  law  or  of  any  rule 
of  the  Railroad  Commission,  and  on  breach 
of  the  contract  the  passenger  may  recover 
for  any  damage  he  may  have  sustained  by 
reason  of  the  breach.  There  can,  therefore, 
be  no  doubt  that  the  plaintiff  was  entitled 
to  recover  upon  the  breach  of  the  contract, 
if  the  agent  had  the  authority  to  make  the 
contract  set  up  by  the  plaintiff,  or  upon  the 
breach  of  public  duty  In  not  giving  correct 
Information  as  to  the  connections  of  its 
trains,  if  the  agent  did  not  have  authority 
to  make  the  contract 

[2]  2.  But  it  is  Insisted  that  the  evidence 
did  not  authorize  a  recovery  for  pain  and 
suffering,  and  that  the  court  erred  in  charg- 
ing the  Jury  at  all  upon  that  point  We 
think  the  evidence  upon  this  point  required 
that  the  Jury  be  instructed  with  reference 
to  the  rights  of  one  who  has  suffered  physi- 
cal pain  as  a  result  of  an  injury.  The  tes- 
timony of  the  plaintiff  may  seem  to  be  some- 
what exaggerated,  and  yet  we  cannot  say 
that  it  is.  We  certainly  cannot  say  that  It 
is  unreasonable.  She  testified  that,  as  a  re- 
sult of  the  nervousness,  she  suffered  a  long 
illness  and  a  year's  weakness.  The  plain- 
tiff In  error  insists  that,  this  sickness  being 
caused  by  the  nervousness,  and  the  nervous- 
ness being  caused  by  the  breach  of  public 
duty,  and  the  sickness,  If  caused  by  the  oc- 
currences in  Atlanta,  not  being  directly  con- 
sequent upon  the  alleged  tort,  the  injury  to 
the  plaintiff  is  too  remote  to  be  the  basis  of 
a  recovery.'  We  may  concede  that  the  plain- 
tiff would  not  have  been  sick,  except  for  the 
nervousness,  and  that  she  was  made  nerv- 
ous by  the  discovery  that  she  was  obliged 
to  lay  over  in  Atlanta  without  any  acquaint- 
ances, friends,  or  money,  and  that  she  al- 
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lowed  herself  to  become  excesslyely  excited, 
and  went  rapidly  in  a  hack  to  catch  the  train 
ct  another  railroad  company,  when  she  could 
have  remained  in  the  depot  of  the  plaintiff 
in  error  and  reached  her  home  on  the  mid- 
night train.  We  may  concede  all  that,  and 
still  the  prime  cause  of  the  injury  was  the 
act  of  the  company  in  selling  the  plaintiff  a 
ticket  different  from  that  which  she  desired 
and  different  from  what  it  was  represented 
to  be. 

[5]  Although  the  act  of  the  plaintiff  her- 
self intervened  between  the  defendant's 
wrong  and  the  injury  suffered,  and  con- 
curred in  producing  the  damage  for  which 
she  seeks  to  recover,  the  company  would  not 
be  relieved,  if  the  intervening  act  was  the 
natural  result,  or  was  induced  by,  the  pre- 
vious tortious  act  of  the  defendant  See 
BoUestone  v.  Cassirer,  8  6a.  App.  161,  59  S. 
El  442,  in  which  we  held  that  "the  rule  is 
the  same  where,  though  the  plaintiff's  act 
may  not  in  strictness  have  been  caused  or 
induced  by  the  defendant's  act  or  omission, 
yet  the  latter  caused  or  created  a  negligent 
and  dangerous  condition,  upon  which  the 
plaintiff's  act,  harmless  and  innocent  in  it- 
self, and  of  a  nature  which  might  have  been 
anticipated,  operated  to  produce  the  injuries 
received."  In  Godwin  v.  Atlantic  Coast  Line 
Railroad  Company,  120  Ga.  747,  48  S.  E.  139, 
it  is  said  by  Mr.  Justice  Lamar,  delivering 
the  opinion  of  the  court:  "In  discussing  le- 
gal causation,  the  phrase  'proximate  cause' 
does  not  necessarily  mean  that  which  is 
nearest,  but  refers  rather  to  the  efficient 
cause,  and  in  this  sense  is  sometimes  re- 
ferred to  as  the  Immediate  and  direct  cause' 
as  opposed  to  'remote.' "    In  Southern  Rail- 


way Company  v«  Tankersl^,  S  Ga.  App.  548, 
60  S.  BX  297,  we  held  that  "by  proximate 
cause  is  not  meant  the  last  act  or  cause,  or 
the  nearest  act  to  the  injury,  but  such  act 
wanting  in  ordinary  care  as  actively  aided  In 
producing  the  injury  as  a  direct  and  existing 
cause." 

We  think  that  when  an  Injury  can  be  traced 
directly  to  the  tortious  act  (though  there  be 
several  paths  in  the  track  which  lead  back 
to  this  act),  and  but  for  this  tortious  act  it 
could  not  reasonably  be  supposed  that  the 
injury  would  have  resulted,  this  easentially 
antecedent  act  may  be  said  to  be  the  proxi- 
mate cause  of  the  injury.  This  court  will 
not  extend  the  ruling  in  the  case  of  Chap- 
man V.  Western  Union  Telegraph  Company, 
88  Ga.  763,  15  S.  E.  901,  17  L.  R.  A.  430, 
30  Am.  St  Rep.  183,  and  in  similar  cases, 
beyond  their  particular  facts,  and  it  is  not 
necessary  to  discuss  the  matter  of  a  recov- 
ery for  mental  suffering,  because  it  plainly 
appears  In  this  case  that  the  plaintiff,  per- 
haps as  a  result  of  mental  suffering,  did 
actually  suffer  physical  pain  for  which  she 
was  entitled  to  recover.  The  Judge  was 
right  in  charging  upon  this  subject,  and  his 
instructions  are  so  clear  and  pertinent  as  to 
be  free  from  criticism. 

[3]  3.  This  court  has  no  power  to  declare 
excessive  a  recovery  for  pain  and  suffering. 
The  Code  leaves  the  amount  of  damages  re- 
coverable for  pain  and  suffering  to  the  sin- 
gle tribunal  of  the  enlightened  conscience  of 
the  impartial  Jury,  and  as  the  trial  Judge 
was  satisfied  with  the  amount  of  the  verdict 
as  reduced  by  the  plaintiff  herself,  there  was 
no  error  in  refusing  a  new  triaL 

Judgment  affirmed* 


N.a) 
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CATON  ▼•  TOLBIL 

(Supreme  Court  of  North  Carolina.     Oct.  8, 

1912.) 

1.  Evidence  (|  471*)— Opinions. 

The  statement,  in  an  action  for  fire  which 
broke  out  on  plaintiff's  land  after  some  low 
lightwood  stumps  in  defendant's  clearing  had 
been  burning  and  smoldering  for  24  hours,  of 
witnesses  having  personal  Knowledge  of  the 
facts  and  attendant  circumstances,  and  shown 
to  be  qualified  by  observation  and  experience, 
that  "smoldering  lightwood  stumps  were  not 
dangerous  about  sparks,  and  not  likely  to  carry 
them  any  distance,"  is  admissible  as  a  atate- 
ment  of  fact  relevant  to  the  issue. 

[£d.  Note.--For  other  cases,  see  Evidence, 
Cent  Dig.  H  2149-2185;  Dec.  Dig.  |  471.*] 

2.  Appeal  and  Ekeob    (|$  206,  237*)— Re- 
view—Ob  jectiow—XJnbesponsive   Answeb. 

Complaint  may  not  be  made  of  the  part  of 
the  testimony  going  beyond  the  import  of  the 
question;  there  having  been  no  objection  to 
tne  answer  and  no  motion  to  strike  out  the 
testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  1283-1289,  138&-1388; 
Dec.  Dig.  U  206,  237.*] 

8.  Appeal  and  E^bob  ((  1060* )— H abmlesh 

Ebbo»— Evidence. 

The  effect  of  the  statement  of  witness, 
that  in  his  opinion  such  atumps  were  not  likely 
to  carry  fire  44  yards,  the  distance  of  the  near- 
est of  such  stumps  on  defendant's  land  from 
the  origin  of  the  fire  on  plaintiff's  land,  was 
nullified  by  his  immediately  saying  he  had  seen 
•parks  go  that  far. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Si  4153-4160,  4166;  Dec. 
Dig.  I  1050.*] 

4.  Negligence    (|  21*)  —  Fibes— Esoa3^  to 
Pbopebtt  or  Anotheb. 

Where  defendant  aet  fire  on  land  he  was 
•clearing,  and  not  to  his  "woods/*  to  which  lat- 
ter case  only  Revisal  1905,  |  3346,  applies,  he 
is  not  under  absolute  obligation  to  prevent  es- 
cape of  the  fire,  but  ia  held  only  to  the  ordinary 
care  of  a  reasonable  and  prudent  man  under 
conditions  as  they  existed. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §|  28^-30;   Dec.  Dig.  (  21.*] 

Appeal  from  Superior  Court,  Crav^  Coun- 
ty;   Whedbee,  Judge. 

Action  by  L.  B.  Caton  against  Daniel 
Toler  for  damages  for  alleged  burning  of 
plaintlfif's  land  and  timber  by  negligence  of 
•defendant  From  a  Judgment  on  a  verdict 
for  defendant,  plaintiff  appeals.     Affirmed. 

D.  L.  Ward  and  D.  E.  Henderson,  both 
of  New  Bern,  for  appellant  H.  0.  Whlte- 
liurst  and  B.  E.  Whiteburst,  both  of  New 
Bern,  for  appellee. 

HOKE,  J.  There  was  evidence  tending 
to  show  that  defendant  had  been  engaged 
In  clearing  a  new  ground,  burning  it  off  and 
preparing  the  same  for  cultivation,  and  the 
iire  complained  of  broke  out  on  plaintiff's 
land  after  some  low  lightwood  stumps  in  the 
•clearing  had  been  burning  and  smoldering 
for  24  hours,  and  same  originated  on  plain- 
tiff's land  as  ftir  as  44  yards  from  the  near- 
-est  of  these  stumps. 

fl]  Objection  was  made  that  several  wit- 


nesses were  aUowed  to  express  the  opinion 
that  lightwood  stumps,  under  conditions  in- 
dicated, were  not  dangerous  about  sparks, 
and  not  likely  to  throw  them  any  distance. 
The  witnesses  had  personal  knowledge  of 
the  facts  and  attendant  circumstances  in- 
volved in  the  statement,  and  were  shown 
to  'be  qualified  by  observation  and  experience 
to  give  an  opinion  that  would  aid  the  Jury 
to  a  correct  conclusion;  and  we  think  the 
ruling  of  his  honor  admitting  the  testimony 
is  sustained  by  several  decisions  of  the 
court,  as  in  Murdock  v.  C,  C  &  O.  R.  B.  Co., 
169  N.  C.  — ,  74  S.  B.  887;  lAimber  Go.  v. 
Railroad,  151  N.  a  217,  65  S.  B.  920;  WU- 
klnson  v.  Dunbar,  149  N.  C.  20,  28,  62  S.  E. 
748;  Tire  Setter  Co.  v.  Whiteburst,  148  N. 
C.  446,  62  S.  B.  523;  McKelvey  on  Evi- 
dence, pp.  230,  231;  1  Elliott,  t  676.  Mc- 
Kelvey refers  to  this  kind  of  testimony  as 
follows:  "Expert  testimony  as  to  facts  is 
nothing  more  than  ordinary  testimony  as  to 
tsLCts,  given  by  witnesses  specially  qualified 
by  observation  and  experience  to  give  it" 
And  again  on  page  231:  'There  are  two 
classes  of  witnesses  who  are  ordinarily  spo- 
ken of  as  experts.  The  one  embraces  those 
persons  who,  by  reason  of  special  opportu- 
nities for  observation,  are  In  a  position  to 
Judge  of  the  nature  and  effect  of  certain 
matters  better  than  persons  who  have  not 
had  opportunity  for  like  observations.  For 
example,  one  who  has  had  opportunity  to 
observe  the  running  of  railroad  trains  may 
testify  as  to  the  speed  of  an  ordinary  train. 
Such  witnesses  are  really  not  experts  in  the 
strict  sense  of  the  term ;  they  are  only  spe- 
cially qualified  witnesses.**  And  further 
(page  232):  "Expert  testimony  as  to  facts 
really  is  no  exception  to  the  rule  which  ex- 
cludes opinion  evidence.**  And  In  this  in- 
stance presented,  while  expressed  in  the  form 
of  opinion,  the  statement  of  these  witnesses 
"that  smoldering  lightwood  stumps  were  not 
dangerous  about  sparks,  and  not  likely  to 
catry  them  any  distance,*'  is  the  statement  of 
a  fact  relevant  to  the  inquiry. 

[2,  3]  The  only  part  of  the  testimony  here 
which  has  caused  us  any  perplexity  is  that 
of  the  witness  J.  R  Whltf  otd,  who,  going  be^ 
yond  the  Import  of  the  general  question, 
gave  it  as  his  opinion  that  such  stumps  were 
not  likely  to  carry  fire  the  44  yards,  the  dis- 
tance from  the  nearest  stump  to  the  origin  of 
the  fire  on  plaintiff's  land.  If  this  were  ob- 
jectionable, however,  and  this  we  do  not  de- 
cide, it  should  not  be  held  for  reversible  er- 
ror (1)  because,  as  stated,  going  beyond  the 
import  of  the  question,  there  was  no  objec- 
tion to  the  answer  and  no  motion  to  strike 
out  the  testimony;  (2)  because  the  witness 
Immediately  nullified  the  effect  of  his  state- 
ment by  saying  that  he  had  seen  sparks  go 
that  far.  In  Lumber  Co.  v.  Railroad,  supra, 
the  evidence  was  not  received ;  but  the  case 
recognized  the  general  principle  adverted  to, 
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and  the  eyidence  was  excluded  because  the 
witnesses  were  not  cognizant  of  all  the  facts 
involved  In  the  proposed  statement  And  ta 
Deppes  Case,  154  N.  G.  523,  70  S.  E.  622, 
the  answer  sought  was  a  deduction  of  the 
witnesses  from  facts  In  evidence  and  involv- 
ing clearly  an  opinion  of  the  witness  on  the 
very  question  the  Jury  were  called  on  to  de- 
cide. 

[4]  It  was  further  objected  that,  in  pre- 
venting the  escape  of  fire  from  his  new 
ground,  his  honor  only  held  defendant  to  the 
ordinary  care  of  a  reasonable  and  prudent 
person  under  the  circumstances  as  they  ex- 
isted; plaintiff  contending  that  in  this  re- 
spect defendant  was  under  the  absolute  ob- 
ligation to  see  that  the  fires  were  extinguish- 
ed. It  may  be  well  to  note  that  on  the  facts 
in  evidence  the  action. cannot  be  sustained 
under  section  3346  of  the  Revisal,  giving  a 
right  of  action  when  an  owner  sets  out  fire 
in  his  woods  without  giving  written  notice 
to  adjoining  proprietors.  See  Averitt  v.  Mur- 
rill,  49  N.  a  822.  This  being  true,  we  think 
the  position  insisted  upon  by  plaintiff  is  en- 
tirely too  exigent  for  the  ordinary  transac- 
tions of  everyday  life,  and  that  tie  correct 
standard  of  duty  is  that  adopted  by  the  wise 
and  learned  Judge  who  presided  at  the  trial — 
the  standard  of  a  "reasonable  and  prudent 
man  under  conditions  as  they  existed." 

There  is  no  error,  and  the  judgment  on  the 
verdict  is  affirmed. 

No  error. 

(159  N.  C.  650) 

POISSON  et  al.  v.  PETTEWAT  et  al. 

(Supreme  Court  of  North  Carolina.     Oct.  8, 

1912.) 

Descent  and  Distribution  (J  14*)— Nature 
AND  Course  in  General— Source  of  Ti- 
tle. 

The  fourth  canon  of  descents  provides  that 
on  failure  of  lineal  descendants,  where  the  in- 
heritance has  been  transmitted  by  descent  from 
an  ancestor,  or  by  devise  from  an  ancestor  to 
whom  the  devisee  would  have  been  one  of  the 
heirs,  the  inheritance  shall  descend  to  the  next 
collateral  relations  of  the  person  last  seised  of 
the  blood  of  the  ancestor.  Held  that,  wh«re  a 
father  devised  land  to  his  daughter,  who  devised 
it  to  her  brother,  it  would  descend  on  the  death 
of  the  brother  only  to  his  collateral  relations 
of  the  blood  of  the  father,  since  it  is  settled 
that,  when  an  estate  goes  through  a  series  of 
descents  to  a  person  who  dies  without  issue, 
it  results  back  to  those  of  his  collateral  rela- 
tions who  would  be  heirs  of  the  ancestor  from 
whom  it  originally  descended,  and  the  statute  of 
this  state  puts  devises  between  such  parties 
on  the  same  footing  with   descents. 

[Ed.  Note.— -For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  St  45-09;  Dec  Dig.  f 
14.*] 

Appeal  from  Superior  Court,  New  Hanover 
County;  Carter,  Judge. 

Action  to  try  title  to  land  by  Fred  C.  Pois- 
son  and  others  against  Elizabeth  M.  Pelte- 
way  and  others.  From  a  Judgment  for 
plaintLffs,  defendants  appeal.    Affirmed. 


H.  McClammy  and  B.  K.  Bryan,  botli  of 
Wilmington,  for  appellants.  B.  G.  Empie 
and  Louis  J.  Poisson,  both  of  WilmhagCon, 
for  appellees. 

BROWN,  J.  Jehu  Poisson  purchased  the 
lot  in  controversy,  and  died  in  1873,  devising 
it  in  fee  to  his  daughter  Sarah,  who  died  in 
1906,  devising  it  in  fee  to  her  brother  and 
only  heir  at  law,  James  Diclsson  Poisson.  He 
died  in  1910  intestate,  seised  of  the  property, 
never  having  married,  leaving  no  brother  or 
sister,  or  issue  of  such.  The  plaintiffs  are 
the  nearest  collateral  relatives  of  James  D. 
and  Sarah  Poisson,  of  the  blood  of  their 
father,  Jehu  Poisson.  The  defendants  are 
equally  related  to  James  Dickson  and  Sarah 
through  their  mother,  the  wife  of  Jehu  Pois- 
son, but  are  not  of  the  blood  of  the  latter. 

The  fourth  canon  of  descents  reads  as  fol- 
lows: "On  failure  of  lineal  descendants,  and 
where  the  inheritance  has  been  transmitted 
by  descent  from  an  ancestor,  or  has  been 
derived  by  gift,  devise  or  settlement  from  an 
ancestor,  to  whom  the  person  thus  advanced 
would  in  the  event  of  such  ancestor's  death 
have  been  the  heir  or  one  of  the  heirs,  the 
inheritance  shall  descend  to  the  next  collat- 
eral relations,  capable  of  inheriting,  of  the 
person  last  seised,  who  were  of  the  blood  of 
such  ancestor,  subject  to  the  two  preceding 
rules."  At  common  law  a  devisee,  who  takes 
the  same  quality  and  nature  of  estate  under 
the  will  as  he  would  have  taken  by  descent 
had  the  testator  died  intestate,  takes  by  de- 
scent, owing  to  the  preference  of  the  common 
law  for  the  title  of  descent.  Our  statute  puts 
a  similar  devise  between  such  parties  on  the 
same  footing  with  the  descent. 

The  only  question  presented  for  our  con- 
sideration is  as  to  whether  the  heirs  at  law 
of  James  Dickson  Poisson  must  be  of  the 
blood  of  Jehu  Poisson,  or  whether  only  of 
the  blood  of  Sarah.  The  counsel  for  the  de- 
fendant contends  that  the  clause  in  the  can- 
on of  descents  looks  only  to  the  proximate 
and  immediate  descent;  the  counsel  for  the 
plaintiff,  that  it  looks  to  the  origin  of  the 
title  in  the  first  purchaser,  and  requires  that 
the  party  claiming  as  heir  should  be  of  the 
blood  of  the  first  purchaser,  through  what- 
ever intermediate  devolutions  by  descent, 
gift,  or  devise  it  may  have  passed,  and  how- 
ever remote  may  be  the  first  ancestor. 

Ever  since  1842  we  think  that  it  has  been 
settled  substantially  that  when  an  estate 
goes  to  a  person  through  a  series  of  descents 
or  settlements,  and  that  peraan  dies  without 
issue,  it  results  back  to  those  of  his  collater- 
al relations  who  would  be  heirs  of  the  an- 
cestor from  whom  it  originally  descended,  or 
by  whom  it  was  originally  settled.  Wilker- 
son  V.  Bracken,  24  N.  a  315.  The  question 
is  very  fully  discussed  in  that  case  by  Chi^ 
Justice  Ruffln,  who  says:  ''Although  our  at- 
tention has  not  been  particularly  directed  to 
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this  point  in  any  previous  case,  yet  it  has 
not  been  entirely  unperceived.  The  general 
impression  made,  at  least  to  my  mind,  from 
reading  the  act,  without  any  special  refer- 
ence to  this  question,  cannot  fail  to  be  seen 
in  the  opinion  delivered  In  Burgwyn  v.  Dev- 
ereux,  23  N.  C.  583.  I  take  it  for  granted 
that  an  inheritance  which  has  descended,  no 
matter  when,  and  I  might  have  added  no 
matter  from  whom,  or  from  how  many,  shall 
descend  to  the  blood  of  the  ancestor  from 
whom  It  did  descend,  which,  of  course,  in- 
cludes the  ancestor  from  whom  it  first  de- 
scended." 

This  seems  to  have  been  the  Impression 
made  on  Judge  Henderson's  mind,  as  plainly 
expressed,  if  not  fully  decided,  in  Bell  v. 
Dozier,  12  N.  G.  333.  In  a  note  to  the  case 
of  Wilkerson  v.  Bracken,  supra,  is  given 
the  report  of  Judge  Gaston  from  the  com- 
mittee of  the  House  of  Commons,  December 
8, 1808,  reporting  the  fourth  canon  of  descent 
as  above  quoted.  In  it  Judge  Gaston  says: 
"llie  fourth  rule  has  for  its  principal  object 
the  securing  to  the  family  of  the  man,  by 
whose  industry  the  property  was  acquired, 
the  enjoyment  of  such  property  in  preference 
to  those  who  have  no  consanguinity  with 
him." 

It  is  true  that  this  identical  question  was 
passed  upon  by  the  Supreme  Court  of  the 
United  States  in  Gardner  v.  Collins,  2  Pet. 
58,  7  L.  Ed.  347,  construing  a  statute  of 
Rhode  Island  similar  to  ours.  In  that  case  a 
very  elaborate  and  interesting  opinion  was 
delivered  by  Mr.  Justice  Story,  and  a  con- 
clusion reached  that  the  words  of  the  canon 
meant  an  immediate  descent,  gift,  or  devise, 
and  make  the  immediate  ancestor,  donor,  or 
devisor,  sole  stock  of  descent.  A  different 
rule,  as  we  have  shown,  has  prevailed,  and 
now  prevails,  in  this  state. 

The  judgment  of  the  Superior  Court  is  af- 
firmed. 

a^  N.  c.  369) 

AMAN  v.  ROWLAND  LUMBER  CO. 

(Supreme  Court  of  North  Carolina;     Oct.  3, 

1912.) 

1.  Trial    ({   165* )— Motion  fob  Nonsuit- 
Evidence. 

The  court,  on  defendant's  motion  for  non- 
suit, must  consider  the  evidence  in  its  most 
favorable  light  for  plaintiff,  and  take,  as  estab- 
lished, every  fact  which  it  proves  or  tends  to 
prove. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig,  If  373,  374;  Dec.  Dig.  f  165.*] 

2.  Negligence  (|  21*)— Fires— Liability. 

Where  the  operator  of  a  steam  logging 
skidder  for  the  removal  of  saw  logs  from  his 
woods  allowed  dry  and  combustible  material  to 
accumulate  on  his  land  in  such  close  proximity 
to  the  engine  as  to  expose  adjacent  property 
to  unnecessary  peril,  and  a  fire  was  caused  by 
sparks  from  the  engine,  a  prima  facie  case  of 
negligence  was  established,  authorizing  a  re- 
covery for  the  destruction  of  adjacent  property. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  28-30;  Dec.  Dig.  |  21,*] 


3.  Negligence  CI  21*)— Fires— Liability. 

Where  fire  escaped  from  an  engine  used 
in  operating  a  logging  skidder  for  the  removal 
of  saw  logs,  but  the  engine  was  in  proper  con- 
dition, equipped  with  a  proper  spark  arrester 
and  was  operated  in  a  careful  manner,  and  the 
fire  first  started  on  adjacent  property,  the 
owner  of  the  engine  was  not  liable  for  the  de- 
struction of  the  adjacent  property,  because 
there  was  no  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {{  28-50;   Dec.  Dig.  §  21.*] 

4.  Negligence  (8  21*)— Fires— Liability. 

Where  fire  escapes  from  an  engine  in  prop- 
er condition,  operated  in  a  careful  way,  and 
catches  on  the  right  of  wav  maintained  by  the 
owner  in  a  negligent  condition,  and  spread  to 
adjacent  premises,  the  owner  is  liable  for  the 
destruction  by  fire  of  the  adjacent  premises. 

[Ed.  Note.^-For  other  cases,  see  Negligence, 
Cent.  Dig.  §|  28-30;  Dec.  Dig.  |  21.*] 

5.  Negligence  (§  21*)— -Fires— Liability. 

Where  fire  escapes  from  a  defective  engine 
or  from  a  proper  engine  not  operated  in  a 
careful  manner,  the  owner  of  the  engine  is  lis' 
ble  for  the  destruction  by  fire  of  adjacent  prop' 
erty,  whether  the  fire  first  started  on  the  right 
of  way  or  on  the  adjacent  property. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |{  28-50;  Dec.  Dig.  {  21.*] 

6.  Trial  (§  295*) —Instructions  — Requi- 
sites—Construction. 

The  court  in  determining  the  correctness 
of  the  instructions  must  view  them  as  a  whole, 
and,  when  the  instructions  so  viewed  correctly 
state  the  law,  they  are  sufficient. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §f  703-717;   Dec.  Dig.  §  295.*] 

7.  Railroads  (8  481*)— Fires  —  Evidence- - 
Admissibility. 

In  an  action  for  the  destruction  of  prop- 
erty by  fire  caused  by  sparks  from  an  engine 
operating  a  logging  skidder  for  the  removal  of 
saw  logs,  it  was  competent  to  show  that  the 
engine  had  emitted  sparks  the  day  before,  and 
that  coals  which  had  come  from  the  engine 
were  lying  on  the  log  deck,  as  bearing  on  the 
defective  condition  of  the  engine. 

rE3d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  M  1717-1729 ;   Dec  Dig.  |  481.*] 

8.  Appeal  and  Error  (§  1058*)— Harmless 
Error  —  Erroneous  Exclusion  of  Evi- 
dence. 

It  is  not  error  to  exclude  the  testimony  of 
a  witness  to  a  fact,  where  the  witness  had 
just  before  testified  substantially  to  the  same 
fact. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  4195,  4200-4206;  Dec. 
Dig.  i  1058.*] 

Appeal  from  Superior  Court,  Sampson 
County;   Carter,  Judge. 

Action  by  H.  S.  Aman  against  the  Row- 
land Lumber  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

This  action  was  brought  to  recover  dam- 
ages for  the  burning  of  plalntilTs  timber, 
alleged  to  have  been  caused  by  defendant's 
negligence  In  permitting  sparks  to  escape 
from  its  engine.  Defendant  was  engaged  in 
operating  a  steam  logging  skidder,  for  the 
purpose  of  removing  saw  logs  from  Its 
woods,  to  be  carried  over  its  tramroad  to  the 
mill.  In  order  to  operate  the  skidder,  de- 
fendant had  cleared  a  space  adjoining  it, 
and  known  as  a  "log  deck,"  by  removing  the 
trees  and  some  of  the  undergrowth,  and  pil- 
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Ing  them  30  or  40  feet  away  from  the  skid- 
der.  The  fire  started  in  the  tree  tops,  which 
had  become  very  dry  and  combustible  dur- 
ing a  long  period  of  drought  and  warm 
weather.  Some  of  the  witnesses  had  seen 
sparks  on  the  day  before  the  fire  coming 
from  the  defendant's  engine  at  the  skidder, 
and  there  were  coals  on  the  ground  near  the 
skidder.  The  log  deck  or  right  of  way,  as  it 
is  called  in  the  record,  was  covered  with 
dry  and  inflammable  grass  and  leaves, 
though  one  of  the  witnesses  stated  that  the 
fire  did  not  originate  there,  but  in  the  tree 
tops  at  the  edge  of  the  log  deck.  It  also 
appeared  that  defendant  ran  a  dummy  en- 
gine on  its  tramroad,  near  the  place  where 
the  fire  started,  though  no  one  saw  any 
sparks  emitting  from  it  There  was  no  fire 
in  the  vicinity  except  the  fires  in  the  two 
engines.  There  was  evidence  that  the  fire 
broke  out  during  the  dinner  hour,  when  the 
logging  engine  was  shut  down  and  its  fires 
banked  so  that  it  could  not  emit  any  sparks, 
b^t  one  witness  testified  that  the  fire  may 
have  been  set  out  before  the  engine  was 
stopped,  as  it  was  only  from  20  to  40  min- 
utes from  the  time  the  draft  of  the  engine 
was  shut  ofif  until  the  fire  was  first  seen  in 
the  tree  tops.  There  was  other  evidence  not 
necessary  to  be  stated.  There  was  a  verdict 
for  plaintiff,  and,  a  Judgment  being  entered 
thereon,  defendant  appealed. 

A.  McL.  Graham  and  G.  EI  Butler,  both  of 
Clinton,  for  appellant.  Fowler  &  Grumpier, 
of  Clinton,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  defendant  asked  for  a  judg- 
ment of  nonsuit,  and  its  refusal  presents  the 
main  question  in  the  case. 

[1]  The  familiar  rule  is  that  the  evidence 
upon  such  a  motion  should  be  considered  in 
its  most  favorable  light  for  the  plaintiff,  and 
every  fact  which  it  proves,  or  tends  to 
prove,  should  be  taken  as  established.  With 
this  guide  before  us,  we  are  led  unhesitat- 
ingly to  the  conclusion  that  the  ruling  of  the 
court  was  correct  It  is  true  the  fire  did  not 
originate  within  the  log  deck,  but  on  its 
edge,  where  the  defendant  had  caused  very 
inflammable  material  to  be  piled,  and  the 
fire  started  in  this  brush  heap  only  30  feet 
from  the  akidder,  as  the  Jury  might  well 
have  found;  there  being  circumstantial  evi- 
dence that  it  was  communicated  from  the 
engine  of  the  skidder. 

[2]  The  Jury  were  fully  instructed  as  to 
the  law  of  the  case,  and  they  were  told  that 
if  defendant  allowed  dry  and  combustible 
matter  to  accumulate  on  its  land,  in  such 
close  proximity  to  its  engine  that  it  exposed 
adjacent  property  to  unnecessary  peril,  and 
the  fire  was  caused  by  sparks  or  coals  from 
the  engine^  a  prima  facie  case  of  negligence 
was  made  out,  and  in  this  view  the  case  was 
properly  submitted  to  the  Jury,  upon  all  the 
evidence,  to  find  the  fact  whether  the  brush 


heap  was  fired  by  sparks  from  a  negligently 
constructed  or  operated  engine. 

[3]  If  the  fire  was  not  caused  by  the  en- 
gine, or,  if  so  caused,  the  engine  was  prop- 
erly constructed  and  operated,  the  defendant 
is  not  liable,  because,  in  that  event,  there 
has  been  no  breach  of  a  duty  owing  to  the 
plaintiff.  The  best  constructed  engines  may 
sometimes  emit  live  sparks.  If  there  was 
negligence  in  the  construction  or  operation 
of  the  engine,  and  the  fire  proximately  re- 
sulted therefrom,  the  liability  of  the  defend- 
ant from  the  consequent  danger  is  appar- 
ent All  this  was  correctly  stated  and  ex- 
plained to  the  Jury  by  the  learned  Judge  who 
presided  at  the  trial,  and  the  charge  of  the 
court,  when  properly  construed,  was  In  per- 
fect conformity  with  our  decisions.  It  can 
make  no  difference  whether  the  sparks  light- 
ed on  or  off  the  right  of  way.  If  it  kindled 
the  fire  and  destroyed  plaintiff's  trees,  there 
was  a  sufficient  case  of  prima  facie  negli- 
gence for  submission  to  the  Jury  upon  the 
whole  evidence  to  find  the  ultimate  fact  of 
negligence. 

[4,  6]  This  court  has  been  most  pronounc- 
ed in  its  opinion  upon  this  subject,  and  has 
adhered  steadily  and  strictly,  without  the 
shadow  of  turning,  to  the  Just  rules  which 
have  heretofore  been  promulgated.  We  re- 
peat them  here  once  more:  "(1)  If  fire  es- 
capes from  an  engine  in  proper  condition, 
having  a  proper  spark  arrester,  and  operat- 
ed in  a  careful  way  by  a  skillful  and  compe- 
tent engineer,  and  the  fire  catches  off  the 
right  of  way,  the  defendant  is  not  liable,  for 
there  is  no  negligence.  (2)  If  fire  escapes 
from  an  engine  in  proper  condition,  with  a 
proper  spark  arrester,  and  operated  in  a 
careful  way  by  a  skillful  and  competent  en- 
gineer, but  the  fire  catches  on  the  right  of 
way,  which  is  in  a  foul  and  negligent  con- 
dition, and  thence  spreads  to  the  plaintiff's 
premises,  the  defendant  is  liable.  Moore  v. 
R.  R.,  124  N.  C.  341  [32  S.  E.  710] ;  Phillips 
V.  Railroad,  138  N.  C.  12  [50  S.  B.  402,  a 
Ann.  Cas.  384].  (3)  If  fire  escapes  from  a 
defective  engine,  or  defective  spark  arrester, 
or  from  a  good  engine  not  operated  in  a 
careful  way  or  not  by  a  skillful  engineer, 
whether  the  fire  catches  off  or  on  the  right 
of  way  and  causes  damage,  the  defendant 
is  liable.'^  Williams  v.  Railroad,  140  N.  O. 
623,  53  S.  B.  448.  These  rules  have  beei^ 
approved  for  a  very  long  period  and  tn  nu- 
merous cases.  Ellis  v.  Railroad,  24  N.  G» 
138;  Chaffin  v.  Lawrance,  50  K  C.  179; 
Aycock  V.  Railroad,  89  N.  O.  321;  Craft  v» 
Timber  Co.,  132  N.  C.  151,  43  S.  E.  597; 
Haynes  v.  Gas  Co.,  114  N.  C.  203,  19  S.  E. 
344,  26  L.  R.  A.  810,  41  Am.  St  Rep.  786; 
Knott  V.  Railroad,  142  N.  C.  238,  55  S.  B. 
150;  Cox  V.  BaUroad,  149  N.  0.  117,  62  a 
E.  884;  Deppe  v.  Railroad,  152  N.  C.  79,  67 
S.  E.  262;  Komegay  v.  Railroad,  154  N.  G» 
389,  70  S.  E.  731 ;  Currie  v.  Railroad,  156  N* 
O.  419,  72  S.  B.  488;  MizzeU  v.  Manufactur- 
ing Co.,  158  N.  O.  265,  73  S.  B.  802;   Hardy 
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T.  Hioes  liUiuber  Oo.,  75  8.  B.  855,  at  thlB 
term.     Where  the  fire  Is  caused  by  sparks 
falling  from  the  engine  on  a  foul  right  of 
way,  the  railroad  is  liable  for  the  ensuing 
damage  to  others,  as  It  is  per  se  negligence 
to  keep  such  a  right  of  way  which  would 
constantly  expose  their  property  to  the  risk 
of   fire.     Where   the   act   of  negligence   is 
charged  to  be  a  defective  engine,  it  can  make 
no  material  difference   whether    the   spark 
lights  within  or  without  the  right  of  way, 
and  the  following  rule  must  prevail:    "The 
decided  weight  of  authority  and  of  reason  is 
in  favor  of  holding  that,  the  origin  of  the 
fire  being  fixed  upon  the  railroad  company, 
it  is  presumptively  chargeable   with  negli- 
gence, and  must  assume  the  burden  of  prov- 
'  ing  that  it  had  used  all  those  precautions  for 
confining  sparks  or  cinders  (as  the  case  may 
be)  which  have  already  been  mentioned  as 
necessary.**    Sherman  ft  Redf.  on  Negligence, 
(  676.    The  liabiUty  is  fixed,  first,  if  the  fire 
was  ignited  on  a  foul  right  of  way;    and, 
second,  if  not  on  the  right  of  way,  then  if 
the  engine  was  negligently  constructed  or 
operated,  the  fact  also  being  found  that  the 
fire  originated  from  the  engine  and  was  the 
proximate  cause  of  the  damage,  an  event 
reasonably  foreseeable  as  the  natural  and 
probable  result  of  the  negligent  act    Hardy 
V.  Hines  Lumber  Co.,  supra.     But  in  this 
case  the  tree  tops  had  been  piled  by  the  de- 
fendant, for  its  own  purpose  and  conveni- 
ence, so  near  the  engine,  and  had  become  so 
parched  and  Infiammable  by  the  effect  of  the 
dry  weather  upon  it,  that  it  easily  ignited 
from   the  sparks  and   was  carried   by   the 
strong  north  wind,  which  had  already  set  In 
that  direction,   to   the   plalntiJafs   adjoining 
land   and   timber,   and   thereby  caused   the 
damage   of   which   he   complains.     This   is 
what  the  Jury   evidently   found   under  the 


evidence  and  the  charge  of  the  judge,  and  it 
made  out,  at  least,  a  case  of  actionable  neg- 
ligence against  the  defendant. 

[I]  The  criticism  of  the  charge  by  defend- 
ant's counsel  might  be  just  and  the  excep- 
tion to  it  well  taken,  if  it  could  be  restricted 
to  the  detached  pordon  thereof  which  is  the 
object  of  attack,  as  it  is  not  quite  explicit, 
perhaps,  as  it  should  have  been,  but  when 
these  isolated  sentences  or  extracts  are  con- 
strued with  the  other  parts  of  the  charge,  and 
viewing  the  latter  in  its  entirety  and  thus 
reading  it  as  a  wholes  as  we  are  required  to 
do  (State  v.  Exum,  188  N.  G.  680,  50  S.  E. 
283 ;  State  v.  Lance,  149  N.  0.  561,  63  S.  B. 
198),  the  meaning  of  the  Judge  could  not  well 
have  been  misunderstood  by  an  intelligent 
Jury.  We  have  recently  said  that  "the 
charge  is  to  be  considered  as  a  whole  in  the 
same  connected  way  in  which  it  was  given, 
and  upon  the  presumption  that  the  jury  did 
not  overlook  any  portion  of  it  It  when  so 
construed,  it  presents  the  law  fairly  and  cor- 
rectly to  the  jury,  it  will  afford  no  ground 
for  reversing  the  Judgment  though  some  of 


the  expressions,  when  standing  alone,  might 
be   regarded   as    erroneous."     Kornegay    v. 
Railroad,    154    N.    O.    380,    70    S.    E.    731; 
Thompson  on  Trials,  (  2407.     This  case  Is 
much  like  Craft  v.  Timber  Co.,  supra,  where 
we  held  that  piling  dry  tree  tops  or  other 
combustible  matter  so  near  its  track  as  to 
expose  adjacent  property  to  the  danger  of 
being  destroyed  or  injured  by  sparks  from 
one  of  its  passing  engines  was  an  act  of 
negligence,  and,  if  the  proximate  cause  of 
the  injury,  was  actionable.    It  does  not  ap- 
pear in  this  case  what  was  the  precise  ex- 
tent of  defendant's  right  of  way — so  called— 
but  whatever  It  was,  the  fact  remains  that 
defendant  accumulated  dangerously  infiam- 
mable material  on  its  own  premises,  so  near 
its  skidder  as  to  be  ignited  by  a  spark  from 
the  engine,  and  thereby  communicated  fire 
to  plalntUTs  trees,  and  the  law,  ancient  and 
modern,  requires  that  he  should  be  recom- 
pensed for  his  loss.    "If  fire  break  out  and 
catch  in  thorns,  so  that  the  stacks  of  corn, 
or  the  standing  com,  or  the  field,  be  consum- 
ed therewith,  he  that  klndleth  the  fire  shaU 
surely  make   restitution,"   was   the  Mosaic 
doctrine,  and  "so  use  your  own  as  not  to  in- 
jure another"  ("sic  utere  tuo  ut  non  alienum 
laedas")  is  that  of  the  common  law,  which 
also  recognizes  and  enforces  the  law  of  com- 
pensation. 

[7]  The  other  exceptions  require  little,  if 
any,  comment  The  testimony  of  the  wit- 
nesses, Hobbs  and  the  Hargroves,  was  com- 
petent to  show  that  the  engine  had  emitted 
sparks  the  day  before,  as  bearing  upon  its 
defective  condition,  and  the  fact  that  coals 
which  had  come  from  the  engine  were  lying 
on  the  log  deck  was  also  a  relevant  fact  for 
the  same  reason.    Knott  v.  Railroad,  supra. 

[I]  The  exclusion  of  Hefty's  testimony 
I  was  not  error.  The  judge  might  well  have 
admitted  it  but  we  think  that  the  witness 
had  just  before  testified  substantially  to  the 
same  fact 

We  have  carefully  examined  all  the  as- 
signments of  error,  but  have  failed  to  dis- 
cover any  ground  for  a  reversal. 

No  error. 


(IfiO  N.  C.  107) 
STEPHENS  V.  JNO.  L.  ROPER  LUMBER 

CO. 

(Supreme  Court  of  North  Carolina.     Oct  8 

1912.) 

Pbiwoipal   awd    Agent    (}    102*)— Implied 

POWSB  OV  AQBNT. 

It  is  not  within  the  Implied  power  of  the 
superintendent  of  a  lumber  company's  plant  to 
contract  with  an  employ^  that  he  shall  be  drop- 
ped from  the  company's  pay  roll  for  an  indefi- 
nite time,  cease  all  regular  work,  and  take  no 
other  employment  but  hold  himself  in  readi- 
ness to  resume  work  when  notified;  he  to  be 
paid  during  the  time  he  is  unemployed. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  |{  274-277,  347;  Dec. 
Dig.  I  102.*] 
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Appeal  from  Superior  Court,  Pamlico' 
County;   Justice,  Judge. 

Action  by  A.  H.  Stephens  against  the  Jno. 
L.  Roper  Lumber  CJompany  to  recover  $1,400 
alleged  to  be  due  by  contract.  From  a  judg- 
ment of  nonsuit  on  motion  at  the  close  of 
plaintifiTs  evidence,  plaintiff  appeals.  Af- 
firmed. 

A.  D.  Ward  and  D.  L.  Ward,  both  of  New 
Bern,  for  appellant  Moore  &  Dunn,  of  New 
Bern,  for  appellee. 

HOKE,  J.  Plaintiff,  a  witness,  in  support 
of  his  demand,  testified  in  effect  as  follows: 
That  in  November  or  December  of  1907,  a 
short  while  after  the  panic,  he  was  an  em- 
ploy6  of  defendant  company,  and  in  charge 
of  a  logging  squad  in  connection  with  the 
plant  of  said  company  at  Oriental,  N.  0. ; 
that  the  superintendent  of  defendant  plant 
at  that  place  was  one  W.  J.  Moore,  in  general 
charge  of  same,  having  power  to  make  con- 
tracts, employ  and  discharge  hands,  etc.; 
that  the(  general  offices  of  the  company  were 
at  Norfolk,  Va.,  the  general  supeirintendent 
of  defendant  lumbering  business  being  one 
Harriss,  and  that  the  employes  of  defendant 
company  were  paid  off  monthly  according  to 
a  pay  roll  sent  to  the  general  ofilces;  that 
on  or  about  the  date  specified  (November  or 
December,  1907)  plaintiff  and  W.  J.  Moore, 
as  superintendent  of  defendant's  plant  at 
Oriental,  entered  into  the  contract  sued  on, 
by  the  terms  of  which  plaintiff  was  to  be 
dropped  from  the  company's  pay  roll  for  an 
indefinite  period,  and  cease  all  regular  work 
for  the  company,  and  was  to  be  paid  during 
such  time  as  he  was  unemployed  the  sum  of 
$100  per  month,  and  meantime  was  not  to 
take  other  employment,  but  hold  himself  In 
readiness  to  resume  work  when  notified; 
that  pursuant  to  this  agreement  plaintiff  re- 
mained practically  idle  for  14  months,  when 
he  was  again  given  active  employment  as  a 
boss  of  the  company's  logging  force  at  $75 
per  month ;  that  not  long  after  plaintiff  re- 
sumed work  Moore,  the  local  superintendent, 
was  discharged  by  the  company,  and  soon 
thereafter  plaintiff  was  discharged;  that 
shortly  after  Moore  was  discharged  plaintiff 
mentioned  his  claim  for  $1,400  against  the 
company  to  Harriss,  general  super- 
intendent, and  same  was  repudiated  and  de- 
nied by  the  company,  and  after  his  own  dis- 
charge the  suit  was  instituted. 

Plaintiff,  r^>elling  the  suggestion  that  it 
was  any  part  of  his  motive  or  inducement 
for  entering  into  the  contract,  testified  fur- 
ther that  W.  J.  Moore  told  him,  at  or  about 
the  time  the  same  was  made,  that  the  com- 
pany wanted  him  as  a  witness  in  a  lawsuit, 
and  that  he  would  be  dropped  from  the  pay 
roll  on  that  account  Plaintiff  admitted  that 
he  had  been  paid  for  all  the  work  actually 
done  for  the  company,  but  said  that  nothing 
had  been  paid  on  the  present  claim;  that 
the  general  superintendent  was   frequently 


around  the  works  at  Oriental;  and  that 
plaintiff  had  never  mentioned  the  Object  to 
him  until  after  the  discharge  of  Moore,  but 
had  frequently  mentioned  the  matter  to 
Moore  while  he  was  superintendent  at  Ori- 
ental, and  was  told  by  Moore  not  to  be  un- 
easy that  he  would  get  his  money. 

If  it  be  conceded  that  the  evidence  was 
sufficient  to  establish  the  contract  and,  far- 
ther, that  the  reprehensible  purpose  to  im- 
pose plaintiff  on  the  court  as  an  entirely  dis- 
interested witness,  when  he  was  in  fact  an 
employ^  of  the  company,  was  not  sufficiently 
shown  as  an  inducement  to  the  contract  on 
the  part  of  plaintiff  to  vitiate  it  (Martin  v. 
McMUlan,  63  N.  C.  486 ;  PhUlips  v.  Hooker. 
62  N.  G.  193)  we  are  of  opinion  that  the 
judgment  of  nonsuit  has  been  properly  ren- 
dered. It  is  not  claimed  that  there  was  any 
direct  authority  from  the  company  to  make 
this  particular  contract;  nor  is  there  any 
evidence  of  special  instructions  limiting  the 
powers  of  defendant's  agent  incident  to  his 
position.  This  being  true,  the  real  and  ap- 
parent authority  of  such  agent  should  be  held 
one  and  the  same,  and  the  right  of  plaintiff 
to  recover  in  this  case  depends  upon  whether 
the  contract  declared  on  was  within  the 
scope  of  W.  J.  Moore's  powers  as  general  su- 
perintendent of  defendant's  lumbering  busi- 
ness at  Oriental.  Gooding  v.  Moore,  150  N. 
C.  195,  63  S.  E.  895;  Tiffany  on  Agency,  p. 
180. 

By  virtue  of  his  position,  then,  this  super- 
intendent had  general  power  to  do  what  was 
usual  and  necessary  to  carry  on  the  business 
intrusted  to  him,  and  in  furtherance  of  his 
employer's  interest  to  make  all  such  con- 
tracts as  were  reasonable  and  appropriate  to 
that  end;  but  this  authority  is  not  without 
limitations.  Such  an  officer  is  by  no  means 
a  universal  agent,  but  is  restricted,  as  stat- 
ed, to  "those  acts  and  contracts  usually  ex- 
ercised by  other  agents  in  the  same  line  of 
business  under  similar  circumstances,  and 
must  conduct  the  particular  business  of  the 
principal  in  the  manner  usually  employed  by 
other  agents  of  the  same  kind."  1  Clark  & 
Skyles  on  the  Law  of  Agency,  (  203,  p.  475. 

Again,  it  is  well  recognized  that  a  third 
person  dealing  with  one  known  to  be  an 
agent  is  not  relieved  of  all  obligation  in  the 
matter,  but  is  held  to  the  exercise  of  reason- 
able prudence;  and  if  an  agent  though  a 
general  one,  departing  from  legitimate  ef- 
fort in  his  employer's  interests  tenders  a 
contract  so  unusual  and  remarkable  as  to 
arouse  the  inquiry  of  a  man  of  average  busi- 
ness prudence,  the  third  party  is  not  allow- 
ed to  act  upon  assumptions  which  ordinarily 
obtain.  He  is  put  upon  notice,  and  must  as- 
certain if  actual  authority  has  been  confer- 
red. 1  Clark  &  Skyles,  p.  509;  Mechem  <m 
Agency,  §|  289,  290;   81  Cyc  p.  1340-1346. 

In  81  Cyc.  it  is  said:  **A  general  agent  un- 
less he  act  under  special  and  limited  author- 
ity, impliedly  has  power  to  do  whatever  is 


N.a) 


STEPHENS  y.  JNO.  L.  ROPEK  LUMBER  00. 


985 


usual  and  proper  to  effect  such  a  purpose  as  Is 
the  subject  of  his  employment.  Hence,  in  th^ 
absence  of  known  limitations,  third  persons 
dealing  with  such  a  general  agent  have  a 
right  to  presume  that  the  scope  and  charac- 
ter of  the  business  he  is  employed  to  trans- 
act is  the  extent  of  his  authority.  This  rule, 
as  already  stated,  does  not  apply  when  limi- 
tations upon  the  authority  of  the  agent  have* 
been  brought  home  to  the  knowledge  of  the 
third  person  dealing  with  him,  nor  when  the 
third  person  fails  to  make  such  inquiry  as 
conditions  demand,  especially  if  the  facts 
and  circumstances  are  such,  as  to  suggest 
inquiry.  Furthermore,  the  implied  power  of 
any  agent,  however  general,  must  be  limited 
to  such  acts  as  are  proper  for  an  agent  to  do, 
and  cannot  extend  to  acts  clearly  adverse  to 
the  interests  of  the  principal,  or  for  the  ben- 
efit of  the  agent  personally.  And  an  agenti 
has  no  implied  authority  to  do  acts  not  usual- 
ly done  by  agents  in  that  sort  of  transaction, 
nor  to  do  them  In  other  than  the  customary 
manner.  The  most  general  authority  is  lim- 
ited to  the  business  or  purpose  for  which  the 
agency  was  created." 

And  in  Mechem,  supra:  'Third  persons 
must  act  in  good  faith.  It  is  evident  that 
these  rules  are  established  for  the  protection 
of  third  persons  who  act  in  good  faith.  As 
has  been  stated,  every  person  dealing  with 
an  agent  is  bound  to  ascertain  the  nature 
and  extent  of  his  authority.  He  must  not 
trust  to  the  mere  presumption  of  authority, 
nor  to  any  mere  assumption  of  authority,  by 
the  agent  He  must  at  all  times  be  able  to 
trace  the  authority  home  to  its  source.  Keep- 
ing within  the  scope  of  that  authority,  he  is 
safe,  and  cannot  be  affected  by  secret  in- 
structions of  which  he  was  ignorant  But 
if  he  had  knowledge  of  the  Instructions,  or 
notice  sufficient  to  put  him  upon  an  inquiry 
by  which  they  might  have  been  discovered, 
he  will  be  held  bound  by  them."  And  fur-r 
ther  (section  290)  :  "The  person  dealing 
with  the  agent  must  also  act  with  ordinary 
prudence  and  reasonable  diligence.  If  the 
character  assumed  by  the  agent  is  of  such 
a  suspicious  or  unreasonable  nature,  or  if 
the  authority  which  he  seeks  to  exercise  is 
of  such  an  unusual  or  improbable  character, 
as  would  suffice  to  put  an  ordinarily  pru- 
dent man  upon  his  guard,  the  party  dealing 
with  him  may  not  shut  his  eyes  to  the  real 
state  of  the  case,  but  should  either  refuse 
to  deal  with  the  agent  at  all,  or  should  as- 
certain from  the  principal  the  true  condition 
of  affairs." 

The  wholesome  principles  embodied  in 
these  citations  and  numerous  authoritative 
decisions  here  and  elsewhere,  applying  the 
same,  are  in  condemnation  of  this  alleged 
contract  and  fully  sustain  the  position  de- 
nying plaintiff  recovery  thereon.  Bank  v. 
Hay,  143  N.  0.  326,  55  S.  E.  811;   WUliams 


and  Wife  v.  Johnston,  92  N.  C.  632.  53  Am. 
Rep.  428 ;  WUliams  v.  Whiting,  92  N.  C.  683 ; 
Bank  v.  Armstrong,  152  U.  S.  346,  14  Sup. 
Ct  572,  38  L.  Ed.  470;  Bank  of  Macon  v. 
Nelson,  38  Ga.  391,  95  Am.  Dec.  400;  Craig 
Silver  Co.  v.  Smith,  163  Mass.  262.  39  N.  E. 
1116;  Upton  v.  Suffolk  Co.  Mills,  65  Mass. 
586,  59  Am.  Dec  163 ;  Nephew  v.  Mich.  Cen- 
tral, 128  Mich.  599,  87  N.  W.  753 ;  Friedman 
&  Sons  V.  Kelly,  126  Mo.  App.  279,  102  S.  W. 
1066;  Skene,  Jr.,  v.  Casualty  Co.,  91  Mo. 
App.  121. 

In  Williams  v.  Johnston,  supra,  Chief  Jus- 
tice Smith,  delivering  the  opinion,  said :  "An 
agency,  however  comprehensive  in  its  scope, 
nothing  else  appearing,  contemplates  the  ex- 
ercise of  the  powers  conferred  for  the  benefit 
of  the  principal.  It  Implies  a  trust  and  confi- 
dence that  the  delegated  authority  will  be 
employed  in  the  honest  and  faithful  dis- 
charge of  the  duties  appertaining  to  the  fidu- 
ciary relation  thus  established." 

In  Upton  v.  Suffolk  Co.  Mills,  it  was  held 
"that  a  general  selling  agent  has  no  authori- 
ty to  depart  from  the  usual  manner  of  ac- 
complishing what  he  is  employed  to  effect" 

In  Friedman  &  Sons  v.  Kelly,  supra,  a 
well-reasoned  case  and  sustained  by  abun- 
dant authority,  the  court  lield:   "Where  an 

agent  such  as  a  traveling  salesman,  assumes, 
in  the  conduct  of  the  sale  of  goods,  authori- 
ty which  he  did  not  in  fact  have,  and  of  such 
extraordinary  character  as  would  put  a  rea- 
sonably prudent  man  upon  his  inquiry,  such 
party  dealing  with  him  cannot  in  that  case 
hold  his  prmcipal  on  the  ground  of  apparent 
authority.  Where  a  traveling  salesman  sell- 
ing ladies'  cloaks  for  his  principal  agreed 
with  a  purchaser  that  he  might  retain  the 
cloaks  until  after  the  secuson  was  over  and 
then  return  such  as  were  not  satisfactory, 
this  was  an  agreement  so  unusual  and  ex- 
traordinary that  the  purchaser  should  have 
taken  notice  that  the  agent  liad  no  authority 
to  make  it ;  and  the  purchaser  could  not  claim 
the  right  to  return  the  cloaks,  on  the  ground 
that  the  agreement  was  within  the  apparent 
scope  of  the  agent's  authority,  especially 
where  the  evidence  showed  that  he  knew  the 
proposition  was  extraordinary." 

This  contract,  by  which  the  plaintiff,  to 
use  his  own  language,  "was  put  on  the  loaf- 
ing list  for  14  months,  doing  practically  noth- 
ing for  the  company's  benefit."  and  where 
there  was  nothing,  either  in  the  pay  rolls  or 
elsewhere,  to  put  the  company  or  its  general 
officer  on  notice  of  its  existence  or  its  terms, 
is  so  very  remarkable  and  unusual,  and  alto- 
gether comes  in  such  questionable  shape  and 
circumstance,  that  his  honor  was  clearly 
right  in  holding  that  no  recovery  should  be 
allowed  thereon  in  a  court  of  Justice. 

There  Is  no  error,  and  the  Judgment  of 
nonsuit  is  affirmed. 

Affirmed. 
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FLANNER  t.  PLANNER. 

(Supreme  Court  of  North  Carolina.     Oct.  8, 

1912.) 

1.  Wills  (|  191*)  — Rbvooatiok  — Subsi- 
quent  bibth  of  child. 

At  common  law  as  preyailing  in  North 
Carolina,  the  subseqacnt  birth  of  child  did  not 
of  itself  amount  to  revocation  of  his  father's 
will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  469-478;    Dec  Dig.  fi  191.*1 

2.  Descent  and  Distribution  (|  47*)— EIf- 
FBOT  OF  Will, 

Revisal  1905.  (  8145.  providing  that  chil- 
dren born  after  the  making  of  the  parent's 
will,  and  where  parents  shall  die  without  mak- 
ing any  provision  for  them,  shall  be  entitled  to 
such  share  of  the  parent's  estate  as  if  he  or 
she  had  died  intestate,  applies  only  when  the 
omission  to  provide  for  an  after-bom  child  re- 
sults from  inadvertence  or.  mistake;  and,  un- 
less the  wlU  in  express  terms  shows  that  the 
omission  is  intentional,  or  unless  provision  is 
made  for  the  child,  either  under  the  will,  or  by 
gift  or  settlement  otherwise,  the  after-born 
child  takea  his  share,  and  the  statute  applies 
whether  there  is  one  or  more  children. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  (|  126-130;  Dec.  Dig. 
S  47.*] 

3.  Descent  and  Distbibution  (§  47*)— Con- 
stitutional Rights— Statutobt  Regula- 
tions. 

The  right  of  a  married  woman  to  make  a 
will,  granted  by  Const,  art.  10,  |  6,  providing 
that  the  property  of  a  married  woman  shall 
remain  her  sole  estate  and  may  be  devised  and 
bequeathed  as  if  she  were  unmarried,  removes 
the  common-law  restriction  on  the  right  of  a 
married  woman  to  dispose  of  her  property  by 
will,  but  the  right  is  subject  to  legislative  reg- 
ulation ;  and  Kevisal  1906^  S  8145,  providing 
that  children  bom  after  the  making  of  the  par- 
ent's will  shall  be  entitled  to  the  share  of  the 
parent's  estate  as  if  he  or  she  had  died  intes- 
tate, is  not  invalid  aa  conflicting  with  the  con- 
stitutional right. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  S|  126-130;  Dec  Dig. 
f  47.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;   Whedbee,  Judge. 

Controversy  without  action  between  Wm. 
B«  Flanner,  Jr.,  by  his  next  friend,  J.  A. 
Patterson,  and  Wm.  B.  Flanner.  There  was 
a  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

The  facts  agreed  upon  and  formally  pre- 
sented are  as  follows: 

"(1)  That  William  B.  Flanner,  Sr.,  and 
Lizzie  H.  Flanner,  were  husband  and  wife, 
but  without  children,  on  the  16tb  day  of 
May,  1891. 

"(2)  That  on  said  day  Lizzie  H.  Flanner 
duly  executed  her  last  will  and  testament  in 
words  and  figures  as  follows :  'In  the  name 
of  God,  Amen.  I,  Lizzie  H.  Flanner,  being 
of  sound  mind  and  memory,  do  make  this  my 
last  will  and  testament  I  give,  grant  and 
devise  to  my  beloved  husband,  William  B. 
Flanner,  all  my  property  of  every  kind,  real 
];>ersonal  and  mixed.  Witness  my  hand  and 
seal.  May  16th,  1891.  Lizzie  H.  Flanner. 
[Seal.r 


"(3)  miat  thereafter,  to  wit,  on  the  7th 
day  of  February,  1892,  the  plaintiff,  WU- 
liam  B.  Flanner,  Jr.,  was  bom  unto  said  WnL 
B.  Flanner,  Sr.,  and  his  said  wife,  Lizzie  H. 
Flanner. 

''(4)  That  thereafter  said  Lizzie  H.  Flan- 
ner died  seised  and  possessed  of  a  valuable 
tract  of  land  lying  situate  in  Craven  county. 
N.  C,  containing  440  acres,  more  or  less,  and 
being  the  same  land  described  in  the  deed  of 
J.  F.  Clark  and  wife  to  W.  B.  Flanner,  dat- 
ed November  24,  1886,  and  registered  in  the 
office  of  the  register  of  deeds  of  Craven 
county,  in  Book  95,  p.  114;  also  an  undivid- 
ed one-sixth  part  of  the  whole  of  certain 
lands  situate  in'  Mecklenburg,  N.  0. 

'*<0)  That  said  William  B.  Flanner,  Jr., 
was  and  is  the  only  child  of  said  Uzzie  H. 
Flnnner. 

**(fi)  That  said  will  was  probated  on  the 
13th  of  November,  1893,  and  registered  in 
the  office  of  the  derk  of  the  superior  court  of 
Craven  county  in  record  of  wills.  Book  F, 
p.  102." 

Upon  said  facts  the  court  entered  Judg- 
ment: ''This  case  coming  on  to  be  heard 
before  me,  by  consent  of  all  parties,  upon 
an  agreed  statement  of  facts  filed  in  the  rec- 
ord, and  upon  said  statement  of  facts  the 
court  heing  of  the  opinion  that  the  plaintiff, 
William  B.  Flanner,  Jr.,  is  the  owner  of  the 
real  estate  fully  described  and  set  out  in  said 
agreed  state  of  facts,  subject  to  the  life  es- 
tate of  his  father,  William  B.  Flanner,  Sr., 
it  is  therefore,  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  said  William 

B.  Flanner,  Jr.,  is  the  owner  in  fee,  subject 
to  the  life  estate  of  his  father,  William  B. 
Flanner,  Sr.,  of  the  entire  real  estate  de- 
scribed in  said  agreed  state  of  facts  afore- 
said.'*   Defendant  excepted  and  appealed. 

Guion  &  Guion,  of  New  Bern,  for  appellant 
R.  A.  Nunn,  of  New  Bern,  for  appellee. 

HOKE,  J.  [1]  Under  the  principles  of  the 
common  law  as  understood  and  allowed  to 
prevail  in  this  state,  the  subsequent  hirth 
of  child  did  not  of  itself  amount  to  revocation 
of  a  testator's  wilL    McCay  v.  McCay,  5  N. 

C.  447. 

[2]  That  case,  presented  at  nisi  prius  in 
Rowan  county  at  October  term,  1808,  seems 
to  have  attracted  the  attention  of  the  Legis- 
lature, and  at  the  November  session  follow- 
ing a  statute  was  enacted,  regulating  the 
subject,  and  in  terms  substantially  similar 
to  the  provision  as  it  now  appears  in  Revisal 
1905,  I  3145,  to  wit :  "Section  3145.  Void  as 
to  after-bom  children.  Children  born  after 
the  making  of  the  parent's  will  and  where 
parent  shall  die  without  making  any  provi- 
sion for  them,  shall  be  entitled  to  such  share 
and  proportion  of  such  parent's  estate  as  if 
he  or  she  had  died  intestate  and  the  rights 
of  any  such  after-bom  child  shall  be  a  lien 
on  every  part  of  the  parent's  estate  until 
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Ilia  aeyeral  share  thereof  Is  set  apart/'  etc. 
Ck>nstniing  this  and  other  statutes  of  like 
purport,  the  courts  have  generally  held  that 
they  were  not  designed  to  control  a  parent 
as  to  the  provision  he  should  make  for  his 
child;  but  the  correct  interpretation  should 
proceed  on  the  theory  that  the  law  was  only 
intended  to  apply  when  the  omission  to  pro- 
vide for  an  after-horn  child  was  from  inad- 
vertence or  mistake,  and  this  position  should 
be  allowed  to  prevail,  unless  the  will  in  ex- 
press terms  showed  that  the  omission  was 
intentional,  or  unless,  as  contemplated  by  the 
statute,  provision  was  made  for  the  child  by 
the  parent,  either  under  the  will,  or  by  gift 
or  settlement  ultra,  ''whether  before,  con- 
temporaneous with,  or  after  the  making  of 
the  will.'*  Thomason  v.  Julian,  133  N.  C. 
309,  45  S.  B.  636;  Meares  v.  Meares,  26  N. 
a  192;  Chace  v.  Ghace,  6  R.  I.  407,  78  Am. 
Dec.  446;  Gay  v.  Gay,  84  Ala.  38,  4  South.  .42; 
concurring  opinion,  Somerville,  J.,  84  Ala.  47, 
4  South.  45.  In  our  opinion,  the  spirit  and 
proper  meaning  of  the  law  both  require 
that  its  beneficent  provisions  should  apply, 
whether  there  be  one  or  more  children ;  and 
we  may  not  approve  the  position  contended 
for  by  defendant  that  the  statute  was  not 
intended  to  control  where,  as  in  this  case, 
there  was  only  one  child.  In  the  original 
statute  of  1808,  the  terms  were  '*cbild  or 
children,"  and  the  word  "child**  was  dropped 
in  the  enactment  of  1868-69,  c.  113,  i  62,  no 
doubt  because  the  word  ''children"  was  con- 
sidered sufficiently  comprehensive  to  include 
the  one  case  or  the  other;  and  the  subsequent 
terms  of  the  section  were  only  so  expressed 
in  order  to  make  the  claim  of  after-born 
children  efficient  in  cases  where  there  should 
be  more  than  one. 

[3]  It  was  further  urged  for  defendant 
that  the  statute  cannot  be  upheld,  in  that  it 
deprives  a  married  woman  of  the  right  to 
dispose  of  her  property  by  will,  pursuant  to 
article  10,  |  6,  of  our  state  Constitution ;  but 
the  position  involves  a  misconception  of  the 
meaning  of  this  provision  as  applied  to  the 
facts  of  the  present  case.  The  section  re- 
ferred to,  after  providing  that  the  property 
of  a  married  woman  acquired  before  mar- 
riage, and  all  to  which  she  may  become  en- 
titled to  afterwards,  shall  remain  her  sole 
and  separate  estate,  etc.,  continues  as  fol- 
lows :  "And  may  be  devised  and  bequeathed 
and  with  the  written  assent  of  her  husband 
conveyed  by  her  as  if  she  were  unmarried." 
This  right  to  dispose  of  property  by  will  Is 
a  Conventional,  rather  than  an  inherent, 
right,  and  its  regulation  rests  largely  with 
the  Legislature,  except  where  and  to  the  ex- 
tent that  same  is  restricted  by  constitutional 
Inhibition.  Thomason  v.  Julian,  supra;  Un- 
derhill  on  Wills,  p.  1;  2  Blackstone,  Oomm. 
pp.  488-492. 

Being  properly  advertent  to  this  principle, 
a  perusal  of  the  section  relied  upon  will  dis- 


close that  its  principal  purpose,  in  this  con- 
nection, was  to  remove,  to  the  extent  stat- 
ed, the  common-law  restrictions  on  the  right 
of  married  women  to  convey  their  property 
and  dispose  of  same  by  will,  and  was  not 
intended  to  confer  on  them  the  right  to  make 
wills  freed  from  any  and  all  legislative  regu- 
lation. The  right  conferrM  is  not  absolute, 
but  qualified..  She  may  "devise  and  bequeath 
her  property  and  with  the  written  assent  of 
her  husband  convey  the  same  as  if  8he  were 
wnmarriedy*^  and  not  otherwise.  The  laws 
on  this  subject  presented  in  the  appeal  vary 
somewhat  in  the  different  states,  and  at 
times  require  differing  interpretations;  but 
in  statutes  like  ours  authority  here  and  else- 
where Lb-  to  the  effect  that  when  they  apply 
they  do  not  amount  to  a  revocation  of  the 
will  in  toto,  but  only  render  the  same  in- 
operative as  to  the  after-bom  child  for  which 
no  provision  has  been  made,  and  that  such 
child  takes,  not  under  the  will,  but  rather 
against  it  and  holds  by  descent  or  under  the 
statute  of  distribution,  according  to  the  na- 
ture of  the  property;  and  from  this  it  fol- 
lows that  the  probate  of  the  will  works  no 
estoppel  against  the  claimant,  and  on  the 
facts  presented  defendant  is  entitled  to  an 
estate  as  tenant  by  curtesy — the  interest 
awarded  to  him  in  the  Judgment,  Thomason 
V.  Julian,  supra ;  Doane  v.  Lake,  32  Me.  268, 
52  Am.  Dec.  654;  Lorieux  v.  Keller,  5  Iowa, 
196,  68  Am.  Dec.  696;  Prltchard  on  Wills, 
8S  299,  300;    Underhill  on  Wills,  |  241. 

There  is  no  error  in  the  Judgment,  and  the 
same  is  affirmed  as  rendered. 

Affirmed. 


(160  N.  C.  S27) 

NORFLEET  v.  PAMLICO  INS.  ft  BANKING 

CO. 

(Sapreme  Court  of  North  Carolina.     Oct  3, 

1912.) 

Plbdges  (§  19*) —  Collateral  Sbcubity  — 
Debt  Secubbd  — "Liability'*  —  "Aobee- 
mbnt'*— **Claim." 

Decedent  executed  a  demand  note  to  de- 
fendant, agreeing  that  the  proceeds  of  certain 
policies  of  life  insurance,  which  he  had  depos- 
ited with  defendant  as  collateral  to  secure  the 
note,  should  be  applied  to  the  pavment  there- 
of, and  that,  if  he  should  come  under  any  other 
liability  or  enter  into  any  other  agreement  with 
defendant  while  it  was  the  holder  of  such  ob^ 
ligation^  then  any  excess  of  collaterals  should 
be  appued  to  such  other  note  or  claim,  and,  in 
case  of  any  exchange  of  the  collaterals,  the 
provisions  of  the  note  should  extend  to  the 
new  collaterals.  Decedent  thereafter  executed 
a  new  note  to  defendant's  cashier  for  a  debt 
owing  to  defendant,  which  note  was,  in  fact,  for 
defendant's  benefit.  When  decedent  died,  he 
was  also  a  member  of  a  firm  which  was  in- 
debted  to  defendant  for  insurance  premiums 
collected  and  unpaid.  At  this  time  all  but 
$181.50  of  the  original  debt  had  been  paid,  for 
which  amount  a  renewal  note  had  been  given 
which  was  due  and  unpaid.  Held,  that  the 
words  "liability."  "agreement"  and  "claim,** 
used  in  the  collateral  agreement,  were  suffi- 
cient to  cover  every  conceivable  obligation,  and 
that  the  surplus  due  on  the  policies  was  there- 
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fore  liable,  not  only  for  the  balance  of  the 
original  debt,  but  also  for  the  note  made  pay- 
able to  defendant's  cashier,  and  for  the  firm's 
liability  for  the  unpaid  premiums. 

[Ed.  Note.— For  other  oases,  see  Pledges, 
Cent.  Dig.  §§  58-63;    Dec.  Dig.  |  19.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  5,  pp.  4111-4116;  vol.  1,  pp.  282-284; 
voL  2,  pp.  1202-1211;   voL  8,  p.  7604.] 

Appeal  from  Superior  Gonrt,  Edgecombe 
Ck)unty;   Garter,  Judge. 

Action  by  James  M.  Norfleet,  as  adminis- 
trator of  the  estate  of  Leon  A.  Williams,  de- 
ceased, against  the  Pamlico  Insurance  & 
Banking  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    AfiSrmed. 

Hils  case  was  submitted  upon  a  case 
agreed,  the  material  facts  of  which  are  as 
follows:  On  March  5,  1905,  Leon  A.  Williams* 
executed  a  note  to  the  defendant  for  $3,000, 
payable  on  demand,  and  In  the  body  of  the 
same  he  agreed  that  the  proceeds  of  certain 
policies  of  insurance  on  his  life,  payable  to 
his  estate,  which  he  had  deposited  with  de- 
fendant, as  collateral,  to  secure  his  said  note, 
should  be  applied  to  the  payment  of  the  note, 
and  any  surplus  should  be  held  by  the  de- 
fendant upon  the  following  terms  and  con- 
ditions, which  we  copy  from  the  note:  "If 
I  shall  come  under  any  other  liability,  or 
enter  into  any  other  agreement  with  said 
t)ank,  while  It  is  the  holder  of  this  obliga- 
tion, it  is  hereby  agreed  and  understood  that 
any  excess  of  collaterals  upon  this  note  shall 
he  applicable  to  such  other  note  or  claim  held 
by  the  said  Pamlico  Insurance  ^  Banking 
Company  against  said  Leon  A.  Williams,  and, 
in  case  of  any  exchange  of  the  collaterals 
above  named,  the  provisions  of  this  note  shall 
extend  to  such  new  collaterals."  Leon  A. 
Williams  on  November  16,  1909,  executed  to 
one  Job  Cobb,  in  his  own  name,  though  as 
cashier  of  defendant  bank  and  for  it,  his 
note  for  $44.64;  the  consideration  being  a 
debt  which  he  owed  the  bank.  The  original 
debt  of  $3,000  has  been  paid,  except  the  sum 
of  $181.50,  for  which  a  r^iewal  note  was 
given  by  Williams,  which  is  now  due  and  un- 
paid. On  October  1,  1909,  the  firm  of  Wil- 
liams, Weddell  &  Co.,  of  which  Leon  A.  Wil- 
liams was  a  member,  had  been  engaged  In  the 
Insurance  business  as  agents  of  defendant, 
and  on  said  date  were  indebted  to  defend- 
ant, as  its  agents^  in  the  sum  of  $828.30,  for 
premiums  collected  and  not  paid  to  defend- 
ant This  debt  is  now  due ;  no  part  thereof 
having  been  paid.  The  firm  is  insolvent 
Leon  A.  Williams  died  insolvent  on  October 
24,  1911,  and  plaintiff  is  his  administrator. 
Defendant,  after  demand,  made  a  statement 
to  plaintilf  of  Its  administration  of  the  said 
collaterals,  showing  the  total  proceeds  of 
the  policies  in  its  hands  to  be  $1,985,  and  it 
was  thereupon  agreed  that  defendant  should 
retain  so  much  of  the  said  proceeds  as  is 
legally  applicable  to  its  claims^  the  same  to 
be  determined  by  the  court  tmder  the  sub- 


mission, and  pay  the  balance  to  the  plain-, 
tiff.  It  was  admitted,  as  part  of  the  facts, 
that  defendant,  by  its  cashier,  demanded  of 
Leon  A.  Williams  October  1,  1909,  the  pay- 
ment of  the  open  account  due  by  Williams. 
Weddell  ft  Co.,  to  which  Williams  replied: 
"You  have,  to  secure  it,  everything  I  possess 
now,  and  I  can  do  nothing  for  you."  The  bal- 
ance due  on  the  original  debt  ($181.50)  is  not 
in  controversy.  The  court  held  upon  the  ad- 
mitted facts  that  defendant  had  a  lien  on  the 
proceeds  of  the  policies,  under  its  contract 
with  Leon  A.  Williams,  for  the  debts  of  $44.- 
64  and  $828.30,  and  adjudged  that  said 
amounts  and  the  costs  he  retained  by  defend- 
ant out  of  said  proceeds,  and  the  balance 
paid  to  plaintiff,  who  appealed  from  the  judg- 
ment 

Jas.  M.  Norfleet,  of  Tarboro,  for  appellant 
G.  M.  T.  Fountain  ft  Son  and  Marshall  G. 
Staton,  all  of  Tarboro,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  contends  that,  as  the 
liability  of  Leon  A.  Williams  for  the  open 
account  is  not  of  the  same  kind  as  that  upon 
his  note  for  which  the  policies  were  deposit- 
ed as  collateral,  the  former  Is  not  within  the 
terms  of  the  contract ;  one  being  an  IndlTldu- 
al  and  the  other  a  firm.  But  we  are  unable 
to  accept  this  view,  as  we  think  the  words 
of  the  contract  are  sufficiently  broad  and 
comprehensive  to  embrace  an  express,  and.  If 
not  expressed,  then  an  implied,  promise  to 
pay  the  bank  the  amount  of  the  premiums 
collected  by  his  firm  as  insurance  agents  for 
it  Partners  are  liable  on  their  obligations 
to  creditors  jointly  and  severally.  It  Is  the 
undertaking  or  promise  of  the  partnership, 
as  well  as  of  each  of  its  members.  But, 
apart  from  this,  the  debt  for  premiums  col- 
lected by  the  firm,  and  not  paid  over,  is  with- 
in the  very  terms  of  the  agreement  as  to  the 
collaterals.  This  case  is  so  much  like  that 
of  Hallowell  v.  Bank,  154  Mass.  359.  28  N.  E. 
281,  18  L.  R.  A.  (O.  S.)  315,  and  the  reason- 
ing of  the  court  in  that  case  so  strongly 
commends  Itself  to  us,  that  we  might  con- 
tent ourselves  with  a  bare  reference  to  it, 
were  it  not  for  the  zeal  and  confidence  with 
which  the  contrary  view  was  urged  upon  us. 
The  clause  of  the  collateral  note  construed 
in  that  case  was  as  follows:  **On  the  non- 
performance of  this  promise  [a  demand  note 
for  $25,000],  said  bank  applying  the  net  pro- 
ceeds [of  the  collaterals,  being  shares  of 
stock]  to  the  payment  of  this  note  and  ac- 
counting to  me  for  the  surplus.  If  any;  knd 
it  is  hereby  agreed  that  such  surplus,  or  any 
excess  of  collaterals  upon  this  note,  shall  be 
applicable  to  any  other  note  or  claim  against 
me  held  by  said  bank."  After  disposing  of 
a  preliminary  question,  as  to  whether  the  sur- 
plus proceeds  of  the  collaterals  were  applica- 
ble to  the  payment  of  a  firm  debt  until  there 
was  a  final  default  In  the  payment  of  the 
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original  note,  the  court  says:  "The  questloii 
remains  whether  the  bank  Is  entitled  to  hold 
the  security  for  the  bills,  which  were  accept- 
ed by  Smith's  firm  and  not  by  him  indiyid- 
ually.  It  cannot  be  denied  that  the  accept- 
ances were  claims  against  him,  and  that  the 
words  used  In  his  note  were  broad  enough 
to  embrace  firm  acceptances,  unless  there  la 
some  reason  In  the  contract,  the  circum- 
stances, or  mercantile  practice  to  give  them  a 
narrower  meaning.  Singer  Mfg.  Co.  v.  Allen, 
122  Mass.  467;  Chuck  y.  Freen,  Mood  &  M. 
299.  The  clause  pledging  the  property  for 
any  other  claim  against  the  debtor  is  not 
Inserted  with  a  ylew  to  certain  specific  debts^ 
but  as  a  dragnet  to  make  sure  that  whateyer 
comes  to  the  creditor's  hands  shall  be  held 
by  the  latter  until  Its  claims  are  satisfied. 
Corey  on  Accounts  and  Llndley  on  Partner- 
ship haye  made  It  popular  to  refer  to  a  mer- 
cantile distinction  between  the  firm  and  Its 
members.  But  we  have  no  doubt  that  our 
merchants  are  perfectly  aware  that  claims 
against  their  firms  are  claims  against  them, 
and  when  a  merchant  glyes  security  for  any 
claim  against  him,  and  there  Is  nothing  to 
cut  down  the  literal  meaning  of  the  words, 
he  must  be  taken  to  include  claims  against 
him  as  partner." 

This  principle  is  affirmed  in  22  Aih.  &  E}ng. 
Enc  of  Law  (2d  Ed.)  p.  871 ;  31  Cyc.  821c 
and  822c,  and  notes,  where  the  cases  are  col- 
lected. While  such  an  agreement  will  be 
construed  so  as  to  execute  the  intention  of 
the  parties  and  to  giye  effect  to  eyery  part 
thereof,  yet  It  will  be  construed  strictly,  so 
as  not  to  extend  the  obligation  beyond  the 
meaning  contemplated.  This  Is  not  unlike 
contracts  generally,  which  must  be  so  inter- 
preted as  to  ascertain  from  the  context  what 
the  parties  Intended,  so  as  to  enforce  the 
undertaking  according  to  their  understanding 
of  it  The  language  of  the  contract  in  this 
case  is  exceedingly  broad,  and  the  contract 
is  sufficient  to  include,  according  to  its 
terms  and  by  its  yery  words,  "any  other  lia- 
bility** or  obligation  arising  out  ofi  "any  other 
agreement  of  Leon  A.  Williams  with  the 
bank,"  and  also  "any  other  note  or  claim." 
We  can  hardly  think  of  any  more  certain 
language  that  could  haye  beei^  employed  by 
the  parties  to  embrace  this  particular  kind 
of  obligation,  if  they  had  In  mind,  and  in- 
tended at  the  time,  to  secure  it  by  the  de- 
posit of  the  collaterals.  It  was  not  Intend- 
ed to  confine  the  securities  merely  to  a  lia- 
bility in  the  form  of  a  note,  but  to  any  kind 
of  liability  eyidenced  by  note  or  created  by 
agreement,  or  in  the  shape  of  a  claim,  and 
the  language  was  broadened  by  the  use  of  the 
words  "liability,*'  "agreement,*'  and  "claim," 
In  order  to  extend  the  operation  of  the  con- 
tract to  almost  eyery  concelyable  obligation. 
Chief  Justice  Marshall  in  Barry  y.  Foyles, 
1  Pet  311,  7  L.  Ed.  157,  said:  "This  suit  is 
brought  on  a  partnership  transaction  against 
one  of  the  partners.    The  declaration  states 


a  contract  with  the  partner  who  is  sued,  and 
glyes  no  notice  that  it  was  made  by  him 
with  another.  Will  eyldence  of  a  Joint  as- 
sumpsit support  such  a  declaration?  Al- 
though it  has  been  held  from  the  St  36  Hen. 
VI,  c.  38.  that  a  suit  against  one  of  seyeral 
Joint  obligors  might  be  sustained,  unless  the 
matter  was  pleaded  in  abatement,  yet  with 
respect  to  Joint  contracts,  either  in  writing 
or  by  parol,  a  different  rule  was  formerly 
adopted,  upon  the  ground  of  a  supposed  yarl- 
ance  between  the  contract  laid  and  that 
which  was  proyed.  This  distinction  was 
oyerruled  by  Ix)rd  Mansfield  in  the  case  of 
Rice  y.  Shute,  5  Bum,  2611.  The  same  point 
was  afterwards  adjudged  in  Abbott  y.  Smith, 
2  W.  Black,  695,  and  has  been  eyer  since  in- 
yarlably  maintained.  The  principle  is  that 
a  contract  made  by  copartners  is  seyeral,  as 
well  as  Joint,  and  the  assumpsit  is  made  by 
all  and  by  each.  It  is  obligatory  on  all,  and 
on  each  of  the  partners."  It  was  according- 
ly held  that  eyldence  of  a  Joint  assumpsit 
may  be  glyen  at  common  law  to  support  a 
declaration  against  one  of  the  partners  upon 
his  seyeral  liability.  We  are  of  the  opinion 
that  the  defendant  is  entitled  to  retain  a 
sufficient  amount  from  the  proceeds  of  the 
collaterals  to  pay  the  firm  debt,  and  we  en- 
tertain the  same  ylew  in  regard  to  the  note 
of  $44.64,  glyen  by  Leon  A.  Williams  to  Job 
Cobb  for  the  bank;  Cobb  being  at  the  time 
its  cashier.  Under  the  old  procedure  suit 
upon  this  note  would  haye  been  In  the  name 
of  Job  Cobb  to  the  use  of  the  bank,  as  he 
is  the  holder  of  the  legal  title,  but  now  it 
would  be  brought  in  the  name  of  the  bank, 
the  beneficial  owner  of  the  note.  It  can 
make  no  difference  that  the  note  is  payable 
to  Job  Cobb,  when  it  is  admitted  to  be  the 
property  of  the  bank  and  to  haye  been  gly- 
en for  a  debt  due  to  it;  the  amount  of  the 
note  haying  been  credited  to  Williams  on 
the  books  of  the  bank  at  the  time  it  was 
glyen. 

We  have  not  brought  to  our  aid,  in  con- 
struing the  contract,  the  Interpretation  which 
Leon  A.  Williams  himself  put  upon  it,  when 
in  reply  to  a  demand  from  the  bank  for 
payment  of  the  firm  indebtedness  he  said: 
"You  haye,  to  secure  it,  eyerythlng  I  possess 
now,  and  I  can  do  nothing  further  for  you." 
It  was  not  necessary  that  we  should  lay  any 
stress  upon  his  own  construction  of  his 
agreement  with  the  bank,  as  his  intention 
is  clearly  manifested  to  us  without  this  ad- 
ditional light  We  haye  carefully  examined 
the  authorities  cited  by  the  plaintiff's  coun- 
sel, and  do  not  think  they  apply  to  this  case, 
or  that  they  should  influence  our  decision 
in  any  degree.  They  are  cases  In  which  it 
was  attempted  to  diyert  the  proceeds  of 
collaterals  deposited  to  secure  a  specific  debt, 
to  the  discharge  of  some  other  obligation  of 
the  pledgor  not  mentioned  in  the  agreement 
of  the  parties,  or  to  his  general  Indebtedness. 
The  case  of  Bank  t.  Scott,  128  N.  a  540,  81 
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S.  E.  819,  was  of  this  kind,  and  the  court 
held  that  the  collaterals  could  not  be  ap- 
plied to  the  payment  of  debts  with  which 
the  pledgors  were  not  connected,  but  should 
be  used  only  in  discbarge  of  the  debts,  spec- 
ified in  the  collateral  agreement,  upon  which 
they  were  liable  as  principals,  indorsers,  or 
sureties.  The  t^o  cases  are  not  exactly 
alike  in  their  facts,  but  the  principle  upon 
wliich  Bank  y.  Scott  was  decided  is  applica- 
ble to  the  case  at  bar,  and  sustains  our 
view  of  the  law. 

Our  opinion,  on  the  whole  case,  being  with 
the  defendant,  we  affirm  the  judgment  en- 
tered by  the  court  upon  the  case  agreed. 

Affirmed* 

(159  N.  G.  679) 

HARDISON  ▼.  DUNN  et  aL 

(Supreme  Court  of  North  Carolina.     Oct  8, 

1912.) 

1.   IX)QS  AND  LOGOINO    (|  3*)— CONTRACT  FOB 

Sale  of  Timber— Breach— -Wabbanty. 
Where  a  contract  for  the  sale  of  timber, 
on  land  described  as  containing  140  acres,  but 
which  in  fact  contained  only  109  acres,  did  not 
warrant  that  the  tract  contained  any  specific 
number  of  acres,  or  that  there  was  any  certain 
number  of  feet  of  standing  timber  of  the  re- 
quired dimensions  on  the  land,  but  only  requir- 
ed plaintiff  to  pay  S2.000  on  the  removal  of  ev- 
ery 600,000  feet  within  a  specified  time,  plain- 
tiif  could  not  recover  damages  because  of  the 
shortage  In  acreage,  or  because  there  was  not 
sufficient  timber  of  the  contract  size  on  the 
property  to  cut  1,800,000  feet. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging.  Cent  Dig.  S$  6-12;  Dec.  Dig.  |  3;* 
Contracts,  Cent.  Dig.  S  890.] 

2.  Logs  and  liOooiNG  (§  3*)— Timbeb  Con- 
tracts—Recovery OF  Payments. 

Where  plaintiff  voluntarily  made  two  pay- 
ments of  $2,000  each  on  a  timber  contract,  he 
was  not  entitled  to  recover  any  part  of  such 
amount  because  of  a  shortage  of  timber  or 
acreage,  in  the  absence  of  a  warranty,  or  any 
claim  of  fraud,  misrepresentation,  or  deceit. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  §§  6-12;   Dec.  Dig.  §  3.*] 

8,  Logs  and   Logging    (|  8*)— Sales— Lia- 
bility FOB  Price. 

Where  a  timber  contract  provided  for  pay- 
ments of  $2,000  when  600,000  feet  of  timber  had 
been  cut,  not  later  than  specified  dates,  and  two 
payments  had  been  receipted  for,  the  landowner 
was  not  entitled  to  a  third  payment  until  the 
third  cut  of  600,000  feet  had  been  accomplish- 
ed; and,  it  appearing  that  the  remaining  tim- 
ber was  onlv  sufficient  to  cut  387,000  feet, 
plaintiff  could  only  be  required  to  pay  the  value 
of  that  amount,  measured  by  the  purchase 
price  of  the  entire  tract. 

[Ed.  Note.-^For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §§  6-12;    Dec.  Dig.  §  3.*] 

Appeal  from  Superior  Court,  Nash  County ; 
Cooke,  Judge. 

Action  by  W.  H.  Hardison  against  J.  R. 
Dunn  and  another.  Judgment  for  defend- 
ants on  their  counterclaim,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

The  land  upon  which  the  timber  grew  Is 
described  as  containing  140  acres,  and  the 
metes  and  bounds  are  set  out  with  particu- 


larity. After  commencement  of  this  action, 
survey  was  made,  and  the  land  found  to  con- 
tain 109  acres  only.  The  defendant  set  up  a 
counterclaim  for  92,000,  unpaid  purcliase 
money  (being  the  last  payment)  on  timber. 
Upon  the  pleadings,  and  admission  that  the 
tract  of  land  conveyed  only  109  acres,  his 
honor  adjudged  that  the  plaintiff  take  noth- 
ing by  his  writ,  and  that  defendants  recover 
$2,000  and  interest  on  their  counterclainL 
Plaintiff  excepted  and  appealed. 

E.  B.  Grantham,  of  Rocky  Mount,  and 
Murray  Allen,  of  Raleigh,  for  appellant. 
Bunn  &  Spruill,  of  Rocky  Mount,  for  appel- 
lees. 

BROWN,  J.  [1]  We  agree  with  the  su- 
perior court  that  the  plaintiff  has  no  cause 
of  action  against  defendants.  There  is  no 
warranty  in  the  timber  contract  that  the 
tract  of  land  contains  any  specific  number 
of  acres,  or  that  there  is  a  certain  number 
of  feet  of  standing  timber  of  the  required  di- 
mension. There  is  nothing  in  the  paper 
which  indicates  that  the  defendants  guaran- 
teed either  the  acreage  of  land  or  quantity 
of  timber.  The  payments  for  the  timber  are 
provided  for  in  the  following  clause:  *'The 
said  W.  H,  Hardison  is  to  pay  $2,000  before 
any  of  the  timber  is  cut,  $2,000  when  600,- 
000  feet  have  been  cut,  not  later  than  July 
15,  1910,  $2,000  when  600,000  feet  more  has 
been  cut,  not  later  than  January  15,  1911« 
this  payment  completing  all  payments." 

[2]  The  plaintiff  voluntarily  made  the  first 
two  payments,  and  is  not  entitled  to  recover 
any  part  of  them  back.  When  plaintiff  made 
the  second  payment,  he  was  given  this  re- 
ceipt: "Received  of  W.  H.  Hardison  $2,00U 
in  full  for  the  second  payment  on  timber 
contract,  and  in  full  for  second  payment  of 
600  M.  feet  [Signed]  J.  R.  Dunn,  Agent** 
In  the  absence  of  a  warranty,  and  any  al- 
legation of  fraud,  misrepresentation,  and  de- 
ceit we  fail  to  see  that  plaintiff  has  any 
cause  of  action  against  defendants,  either 
for  damages  or  to  recover  any  part  of  the 
money  paid. 

[3]  We  are  of  opinion,  however,  that  the 
court  erred  in  rendering  judgment  upon  the 
pleadings  in  favor  of  the  defendants  upon 
their  counterclaim  for  the  entire  third  pay- 
ment of  $2,000.  The  i^ayments  provided  for 
in  this  contract  are  conditional,  and  are  not 
to  be  made  until  the  condition  has  be&i  per- 
formed. The  second  payment  was  made,  and 
is  acknowledged  to  be  in  full  for  *'600  M. 
feet"  of  timber  admitted  to  have  been  cut 
Before  the  plaintiff  can  be  required  to  make 
the  third  payment  of  $2,000,  he  must  cue 
600,000  more  feet  of  timber,  for  the  payment 
is  to  he  made  only  when  that  quantity  has 
"been  cut,  and  plaintiff  must  either  cut  it  or 
pay  for  it,  by  January  15,  1911.  It  turns 
out  that  plaintiff  cannot  cut  the  second  600,- 
000  feet  because  it  is  not  on  the  land  to  cut 
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He  Is  entitled  to  600,000  feet  for  tlie  second 
payment,  and  to  same  quantity  additional 
(1,200.000  feet  in  all)  before  he  can  be  re- 
quired to  make  the  third  payment  We  find 
nothing  In  the  contract  to  sustain  plaintiff's 
contention  that  defendants  undertook  to  sell 
him  1,800,000  feet. 

The  plaintiff  admits  in  his  complaint  that 
he  has  cut  600,000  feet  and  paid  for  it,  and 
received  the  receipt  above  recited.  He  avers 
that  immediately  after  paying  the  second 
$2»000,  and  receiving  said  receipt,  he  proceed- 
ed to  cat  under  the  third  installment,  afnd 
cut  only  887,000  feet,  when  the  timber  on 
the  tract  gave  out  This  being  so,  the  plain- 
tiff could  only  be  required  to  pay  the  value 
of  the  387,000  feet,  measured  by  the  pur- 
chase price  of  the  ^itire  tract,  and  not  the 
entire  payment  of  $2,000,  as  adjudged  by  his 
honor. 

On  the  next  trial  either  party  can  offer 
evidence  as  to  the  quantity  of  timber  cat 

New  triaL 

(leo  N.  C.  88) 

TAYLOR  V.  WHITB. 

(Supreme  Court  of  North  Carolina.     Oct  S, 

1912.) 

1,  MaRBIAQB    (I    60»)— ANirULMBNT— Pbiob 

EziSTiNO  Mabbiaok^-Natubb  of  Action. 
An  action  to  annul  a  marriage  on  account 
of  defendant's  prior  ezistinjir  marriage  is  not 
technically  an  action  for  divorce,  though  ali- 
mony pendente  lite  may  be  allowed;  and  hence 
Revisal  1905,  |  1663,  which  limits  the  time 
within  which  a  complaint  for  divorce  may  be 
filed,  is  inapplicable. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  H  11»*135;   Dec.  Dig.  |  60.*] 

2.  Marbiaob   (I  58*)— Vauditt— Bffbot  aw 

Subsequent  Mabbiaoe. 

A  former  marriage,  which  has  been  decreed 
to  have  been  void  because  induced  under  du- 
ress, was  void  ab  initio,  and  hence  does  not  af- 
ford ground  for  annulment  of  a  later  marriage 
between  one  of  the  parties  and  a  third  per- 
son, though  such  decree  was  rendered  after  the 
second  marriage. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  M  115-123;  Dec:  Dig.  1 58.*] 

8.  Mabbiaoe  (|  87»)— Annulicbnt— Deobe»— 

Conclusiveness. 

A  decree  annolllng  a  marriage  on  the 
rround  that  it  was  entered  into  under  duress 
u  conclusive  upon  the  parties,  unless  impeach- 
ed in  a  direct  proceeding  for  fraud  or  collusion. 

rEd.  Note.— For  other  cases^  see  Marriage, 
Cent  Dig.  I  140;   Dec.  Dig.  |  67.^ 

-Appeal    from    Superior    Court*    Sampson 
Oounty;    Allen,  Judge. 

Action  by  Lucy  Taylor  against  N.  D. 
White.  Judgment  for  plaintitt,  and  defend- 
ant appeahs.    Beversed. 

George  E.  Butler,  of  Clinton,  and  N.  D. 
White,  for  appellant  Fowler  &  Crumpler, 
of  Clinton,  for  appellee. 

CLAREy  C.  J.  This  is  an  action  brought 
by  the  plaintiff  in  her  maiden  mime  for  the 
annulment  of  her  marriage  to  the  defend- 


ant, upon  the  ground  that  It  was  void  be- 
cause the  defendant  at  the  time  of  the  cere- 
mony had  a  living  wife. 

[1]  This  is  not  technically  an  action  for 
divorce,  though  in  a  general  way  it  comes 
under  that  heading  to  the  extent  that  ali- 
mony pendente  lite  may  be  allowed.  Lea 
V.  Lea,  104  N.  C.  603,  10  S.  B.  488,  17  Am. 
St  Rep.  692.  We  must  deny  the  motion 
made  by  the  defendant  to  dismiss  for  failure 
to  give  the  affidavit  required  by  section  1563, 
Bevlsal  1905,  for  that  applies  strictly  to  di- 
vorces; for  the  requirement  that  the  facts 
must  **have  existed  to  the  plaintifTs  knowl- 
edge at  least  six  months  prior  to  the  filing 
of  the  complaint,"  and  that  on  ^'failure  to 
file  a  petition  for  divorce  within  ninety  days 
after  the  expiration  of  that  time**  the  plaln- 
tiif  shall  forfeit  the  right  of  action,  is  in- 
tended to  prevent  hasty  action  for  divorce, 
and  to  give  the  parties  opportunity  for  recon- 
ciliation, and  to  prevent  bad  faith  and  collu- 
sion. Holloman  v.  HoUoman,  127  N.  C.  15,  37 
S.  E.  68 ;  Nichols  v.  Nichols,  128  N.  C.  108,  38 
S.  E.  296.  Those  reasons  do  not  apply  to  a 
void  marriage.  It  is  true  that  such  action 
for  annulment  and  declaring  a  marriage  void 
ab  Initio  under  Revisal,  $  1560,  comes  under 
the  general  head  of  ''Divorce**  in  the  Code 
(chapter  31),  and  Is  so  styled  in  Johnson  v. 
Kincade,  37  N.  C.  470,  yet  it  has  broad  fea- 
tures of  difference  from  the  general  action 
of  divorce,  which,  technically  speaking,  is 
bsLsed  upon  a  valid  marriage. 

[2]  In  this  case  the  ground  for  annulment 
is  the  allegation  that  the  defendant  at  the 
date  of  his  marriage  to  the  plaintiff  in  De- 
cember, 1010,  was  the  husband  of  one  Georgia 
A.  White.  The  judgment  roll  of  the  superi- 
or court  of  Edgecombe  county  at  September 
term,  1911,  was  placed  in  evidence,  showing 
that  In  a  properly  constituted  action  between 
said  ,N.  D.  White,  and  his  alleged  former 
wife,  Georgia  A.  White,  upon  issues  submit- 
ted to  the  Jury,  it  was  found  that  said  N. 
D.  White  had  been  "compelled  to  marry  the 
defendant,  Georgia  A.  White,  against  his 
will,  that  said  marriage  was  void,  and  that  be 
had  never  lived  with  her  as  her  husband  after 
said  alleged  marriage,**  and  thereupon  judg- 
ment was  entered  that  **the  marriage  cere- 
mony performed  by  which  N.  D,  White  and 
Georgia  A.  White  were  declared  man  and  wife 
is  and  was  absolutely  void,  and  that  said 
bonds  of  matrimony  are  hereby  annulled  and 
declared  null  and  void  ab  initio.  G.  W. 
Ward,  Judge  presiding." 

[3]  It  is  true  that  said  decree  was  entered 
subsequently  to  the  marriage  of  N.  D.  White 
to  this  plaintiff;  but,  as  the  decree  decides 
and  cannot  be  controverted,  there  was  never 
any  valid  marriage  between  N.  D.  White 
and  Georgia  A.  White,  and  he  was  a  single 
man  at  the  time  of  his  marriage  to  this 
plaintiff.  While  this  plaintiff  was  not  a  par- 
ty to  that  action,  the  decree  declaring  the 
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status  of  the  parties  to  that  action  Is  con- 
clusive, unless  impeached  by  a  direct  pro- 
ceeding for  fraud  or  collusion.  "All  marri- 
ages procured  by  force  or  fraud,  or  involv- 
ing palpable  error,  are  void;  for  here  the 
element  of  mutual  consent  is  wanting  so  es- 
sential to  every  contract.  The  law  treats 
a  matrimonial  union  of  this  kind  as  abso- 
lutely void  ab  initio,  and  permits  its  validity 
to  be  questioned  in  any  court,  at  the  option, 
however,  of  the  injured  party."  Schouler, 
Dom.  Rel.  (3d  Ed.)  38.  The  marriage  be- 
tween the  defendant  and  Georgia  A.  White 
being  void,  he  was  free  to  marry  the  plain- 
tiff; for  "a  void  marriage  imposes  no  legal 
restraint  upon  the  party  imposed  upon  from 
contracting  another."  Patterson  v.  Gaines, 
6  How.  501,  12  Li.  Ed.  553. 

Though  the  decree  of  annulment  of  defend- 
ant's first  marriage  was  rendered  after  his 
marriage  to  the  plaintiff,  he  had  always 
treated  the  first  marriage  as  void,  and  the 
decree  declared  it  void  ab  initio.  Though  it 
was  voidable,  and  not  void,  he  did  not  ratify 
it,  and  it  was  therefore  void  ab  initio  by  the 
decree.  "A  marriage  Is  voidable  on  the 
ground  of  fraud,  duress,  or  error,  and  not  ab- 
solutely void;  but  it  is  voidable  by  the  ads 
of  the  party  without  the  necessity  for  a  de- 
cree of  nullity."  Tiffany,  Dom.  Rel.  14,  35. 
"A  decree  annulling  a  marriage  is  final  and 
conclusive,  and  not  open  to  collateral  im- 
peachment, although  it  may  be  vacated  or 
set  aside  for  good  cause  on  proper  applica- 
tion. Its  effect  is  to  make  the  supposed  or 
pretended  marriage  as  if  it  had  never  exist- 
ed, and  hence  it  restores  both  x)arties  to 
their  former  status,  and  to  all  rights  of  prop- 
erty as  uefore  the  marriage.  Hence,  also,  its 
effect  is  to  make  any  children  of  the  mar- 
riage illegitimate,  unless  illegitimacy  is 
saved  by  a  statute,  as  is  now  the  case  in 
several  states."  26  Cyc.  020.  Such  is  the 
case  in  this  state.  Rev.  i  1569;  State  ▼.  Set- 
zer,  07  N.  C.  252,  1  S.  B.  558,  2  Am.  St.  Rep. 
290;  Sims  y.  Sims,  121  N.  0.  297,  28  S.  E. 
407,  40  L.  R.  A.  737,  61  Am.  St  Rep.  665. 

The  position  of  the  plaintiff  is  inconsist- 
ent. She  asks  to  have  her  own  marriage 
declared  void  ab  initio,  but  wishes  to  deny 
that  effect  to  a  decree  of  the  court  declaring 
her  husband's  marriage  to  Georgia  A.  White 
also  void  ab  Initio.  It  is  true  that  her 
ground  is  the  allegation  that  her  husband  was 
Incapacitated  to  marry  by  reason  of  an  exist- 
ing marriage;  but  the  ground  of  the  decree 
obtained  by  him  is  that  he  never  entered  into 
the  marriage,  having  been  forced  into  it  by 
duress.  In  neither  case  was  there  a  valid 
marriage.  If  the  allegations  were  found  to  be 
true.  The  subsequent  assent  of  the  husband 
would  have  made  his  voidable  marriage  val- 
id; but,  as  that  was  not  given,  it  was  void 
ab  initio,  and  imposed  no  obligation  on  him. 
The  alleged  marriage  of  the  defendant  with 
G^rgia  A.  White,  not  being  ratified  by  him. 


was  nevtf  a  de  facto  marriage^  as  plaintUTs 
attorneys  daim,  while  that  of  the  plaintiff 
and  defendant  was  a  de  facto  marriage,  if 
that  term  can  be  applied  to  a  marriage  at 
all.  There  was  no  legal  impediment  on  de- 
fendant at  the  time  of  his  marriage  to  plain- 
tiff, and  their  marriage  is  valid. 
Error. 

(161  N.  C.  222) 

STATE  V.  BULLOCK. 

(Supreme  Court  of  North  Carolina.    Oct  8^ 

1912.) 

1.  Licenses    (§   7*)— Taxation— Unifobmitt 
—Constitutional  Provisions. 

Pub.  Loc.  Laws  1911,  c  451,  making  it  unr 
lawful  for  any  person  or  corporation  to  carry 
on  the  business  of  hauling  logs  over  the  roads 
of  any  road  district  without  first  having  ob'^ 
tained  a  license  therefor,  and  fixing  the  license 
fee,  includes  any  person  or  corporation  engag- 
ed in  the  business,  and  does  not  conflict  with 
Const,  art.  5,  f  3,  requiring  taxation  by  uniform 
rule,  etc. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  ||  7-15;  Dec  Dig.  $  7.*] 

2.  Constitutional  Law  (§§  205,  287*)— Duk 
Process  of  Law. 

The  act  is  not  violative  of  Const,  art  1, 
I  7,  prohibiting  special  privileges  and  the  depri- 
vation of  life,  liberty,  or  property,  except  by 
the  law  of  the  land. 

[Ed.  Note.-^For  other  cases,  see  Constita- 
tional  Law,  Cent.  Dig.  §|  591-624,  831.  905; 
Dec.  Dig.  S£  205,  287.^] 

3.  Constitutional   Law    (|  230*)  — Equal 
Protection  of  the  Law. 

The  act  is  not  violative  of  the  fourteenth 
amendment  to  the  federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  §  687;  Dec.  Dig.  f  230.*] 

Appeal  from  Superior  Court,  Nash  Coun- 
ty;   Cooke,  Judge. 

Orren  Bullock  was  convicted  of  crime,  and 
he  appeals.    Affirmed. 

The  defendant  was  convicted  in  the  Supe- 
rior court  of  Nash  county,  upon  appeal  from 
a  Justice  of  the  peace,  upon  a  warrant  charg- 
ing that  he  had  carried  on  the  business  of 
hauling  logs,  etc.,  without  obtaining  a  license 
therefor,  in  violation  of  the  provisions  of 
chapter  451,  Laws  1911.  The  defendant  mov- 
edin  arrest  of  Judgment,  for  that  the  indict- 
ment and  Judgment  in  this  action  are  based 
upon  a  statute  which  violates  the  Constitu- 
tion of  North  Carolina  and  the  Constitution 
of  the  United  States,  and  is  invalid.  Consti- 
tution of  North  Carolina,  art  5,  §  3;  article 
1,  f  7;  article  1,  f  17;  Const  U.  S.  Amend.  14. 
The  motion  was  overruled,  and  the  defendant 
excepted  and  appealed. 

Jas.  H.  Pou  and  Murray  Allen,  both  of 
Raleigh,  for  appellant  Attorney  General 
Bickett  and  T.  H.  Calvert,  of  Raleigh,  for 
the  State. 

ALLEN,  J.  [1-3]  The  statute  under  which 
the  defendant  was  convicted  (chapter  451,  § 
39,  of  Public  Local  Laws  of  1911)  reads  as 
follows:   "That  it  shall  be  unlawful  for  any 
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person  or  corporation  to  carry  on  the  busi- 
ness of  hauling  logs,  timber  or  lumber  over 
the  roads  of  any  one  of  the  road  districts 
aboTe  laid  out  and  created,  without  first 
having  obtained  a  license  therefor;  and 
any  person  or  corporation  carrying  on  the 
business  of  hauling  logs,  timber  or  lumber 
as  aforesaid,  without  haying  first  obtained 
license,  shall  be  guilty  of  a  misdemeanor,  and 
shall 'be  fined  not  more  than  fifty  dollars. 
Said  license  shall  be  Issued  by  the  road  com- 
missioners of  the  road  district  or  township 
over  the  roads  of  which  the  wagon  or  wag- 
ons are  driven,  and  will  be  signed  by  the 
chairman  and  countersigned  by  the  clerk  of 
said  road  commission.  The  license  tax  which 
said  road  commission  in  each  township  is  to 
collect  is  as  follows,  to  wit:  for  each  one- 
horse  wagon,  five  dollars  for  each  year  or 
part  of  a  year;  for  each  two-horse  wagon, 
ten  dollars  for  each  year  or  part  of  a  year; 
for  each  three-horse  wagon  and  four-horse 
wagon,  fifteen  dollars  for  each  year  or  part 
of  a  year;  for  each  wagon  drawn  by  more 
than  four  horses  or  mules,  twenty  dollars  for 
each  year  or  part  of  a  year.  The  money 
thus  collected  from  license  taxes  as  aforesaid 
shall  be  paid  over  to  the  treasurer  of  the 
county  of  Nash  by  the  road  commissioner 
collecting  the  same,  to  be  held  to  the  credit 
of  the  township  or  road  district  so  collecting. 
Any  district  or  township  in  which  wagons 
are  operated  shall  be  entitled  to  collect  the 
license  tax  without  respect  to  its  having 
been  collected  by  any  other  township." 

If  this  statute  is  compared  with  the  one 
under  consideration  in  State  v.  HoUoman, 
139  N.  G.  642,  52  S.  EI  408,  and  the  one  in 
Road  Trustees  v.  Brown,  159  N.  G.  75,  75  S. 
E.  40,  it  will  be  found  to  be  In  all  material  re- 
spects like  the  one  sustained  by  a  imanimons 
court  in  the  first,  and  that  it  meets  the  ob- 
jections of  the  justices  dissenting  in  the  sec- 
ond. In  the  HoUoman  Gase  the  statute  was 
as  follows:  "That  any  person,  firm  or  corpo- 
ration desiring  to  use  any  of  the  public  roads 
of  a  township  for  carrying  on  his  or  its  busi- 
ness of  hauling  mill  logs  or  timber  or  other 
heavy  material  with  log  wagons,  log  carts 
or  other  heavy  vehicles,  shall  first  obtain  a 
license  for  this  purpose  from  the  board  of  su- 
pervisors of  the  township  in  which  he  or  they 
may  desire  to  operate  and  make  use  of  the 
roads,  by  paying  an  annual  license  tax  of 
fifteen  dollars  for  each  wagon  or  cart  or 
vehicle  of  the  kind  above  described  to  be 
used,  which  tax  shall  be  paid  to  the  treasur- 
er of  the  board  fund  and  placed  to  the  credit 
of  the  board  of  supervisors  of  the  township, 
to  be  used  by  the  board  as  other  funds  for 
said  township.  Any  person  violating  this 
section  shall  be  guilty  of  a  crime  and  liable 
to  a  penalty  of  fifty  dollars,  to  be  recovered 
in  an  action  by  the  board  of  supervisors  of 
roads  of  the  township  where  the  offense  took 
place,  for  the  benefit  of  the  road  fund  of 
that  township."    And  the  court  held  the  stat- 


ute constitutional;  the  only  difference  be- 
tween the  statute  in  that  case  and  the  one  in 
this  being  that  in  one  the  license  was  to  be 
paid  by  any  person,  corporation,  etc.,  carry- 
ing on  the  business  of  hauling  "logs,  timber 
or  lumber,"  while  In  the  other  it  was  to  be 
paid  by  any  person,  corporation,  etc.,  carry- 
ing on  the  business  of  hauling  "mill  logs  or 
timber  or  other  heavy  material." 

In  the  case  of  Trustees  v.  Brown  the  fol- 
lowing statute  was  approved:  •That  any 
lumber  company,  corporation,  person  or  per- 
sons engaged  in  the  lumber  business  and  de- 
siring to  use  any  of  the  public  roads  of  any 
of  the  townships  of  Macon  county,  for  the 
purpose  of  carrying  on  its  or  their  business 
of  hauling,  either  by  it  or  themselves,  or  by 
hiring  or  contracting  with  other  persons, 
mill  logs,  'lumber,  or  other  heavy  material 
with  log  wagons,  log  carts,  or  other  heavy 
vehicles,  shall  pay  a  license  or  other  privi- 
lege tax  of  two  (2)  cents  per  mile  on  each 
1,000  feet  of  mill  logs,  lumber,  or  other  heavy 
material  so  hauled."'  Two  of  the  justices 
dissented  from  the  opinion  of  the  court  in 
the  last  case,  upon  the  ground  that  the  stat- 
ute did  not  apply  to  all  who  hauled  logs, 
heavy  material,  etc.,  but  only  to  those  who 
were  engaged  in  the  lumber  business,  and 
that  this  was  a  discrimination  not  permitted 
by  law.  The  statute  before  us  is  not  subject 
to  this  objection,  as  it  includes  any  person, 
corporation,  etc.,  engaged  in  the  business  of 
hauling  logs,  eta 

We  therefore  hold  that  the  two  cases  cited 
are  decisive  of  this,  and  that  there  is  no 
error. 

No  error. 


(160  N.  C.  4&) 

ASHFORD  v.  PITTMAN. 

(Supreme  Gourt  of  North  Garolina.     Oct  8, 

1912.) 

1.  Bailment  (§  14*)— Bailee  fob  Hire— Lia- 
BiLirr  FOR  Negligence. 

A  bailee  for  hire  is  liable  for  failure  to  use 
ordinary  care  in  keeping  the  bailed  property. 

[Ed.  Note. — For  other  cases,  see  Bailment, 
Gent.  Dig.  »  45-56;   Dec.  Dig.  f  14.*] 

2.  Livery    Stable   Keepers    (S   7*>— Negli- 
gence—Evidence— SumciENcr. 

In  an  action  agidnst  a  bailee  of  a  horse 
for  its  loss  in  a  fire,  evidence  held  sufficient  to 
go  to  the  jury  on  a  question  whether  the  bailee 
was  negligent. 

[Ed.  Note.— For  other  cases,  see  Livery  Stable 
Keepers,  Cent.  Dig.  §  6 ;   Dec.  Dig.  i  7.*] 

3.  Liveet  Stable  Keepers  (§  7*)— Evidence 

— GlBGXTHfiTANTIAL   EVIDENCE. 

VV^bere  plaintiff  sued  to  recover  for  the 
death  of  his  horse,  burned  in  defendant's  stable, 
by  the  alleged  negligence  of  defendant  as 
bailee,  evidence  that  on  the  day  of  the  nre  de- 
fendant built  a  fire  around  a  pot  to  heat  water 
for  hog  killing,  within  30  feet  of  the  stable,  is 
admissible  on  the  issue  of  negligence. 

[E3d.  Note.— For  other  cases,  see  Livery  Stable 
Keepers,  Gent  Dig.  }  6 ;   Dec.  Dig.  §  7.*] 

Appeal  from  Superior  Court,  Ouslow  Goun- 
ty;    Ferguson,  Judge. 
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Action  by  T.  P.  Ashford  against  John  A. 
Plttman.  Judgment  of  nonsuit,  and  plaintiff 
appeals.   New  trial  granted. 

D.  E.  Henderson,  of  New  Bern,  for  appel- 
lant D.  L.  Ward,  of  New  Bern,  and  Frank 
Thompson,  of  Jacksonville,  for  appellee. 

BROWN»  J.  The  plaintiff's  horse  was  sta- 
bled with  the  defendant  for  safe-keeping  as 
a  bailee  for  hire.  The  defendants  stables 
were  on  his  premises  in  the  town  of  Swans- 
boro,  and  in  them  the  defendant  had  been 
keeping  horses  for  stabling  and  feeding,  for 
pay,  for  the  plaintiff  and  others.  On  the  13tb 
of  I>ecember,  1910,  the  stables  were  bumed, 
and  the  plaintiff's  horse  was  destroyed  by 
fire,  caused,  as  alleged,  by  the  negligence  of 
the  defendant 

[1]  The  liabiUty  of  a  bailee  for  hire  for  the 
failure  to  use  ordinary  care  in  the  keeping 
of  the  property  committed  to  his  charge  is 
too  well  settled  to  need  the  citation  of  author- 
ity. Jones  on  Bailments,  5;  8  A.  &  fil  Ency. 
742.  The  only  assignment  of  error  presents 
the  question  as  to  whether  there  is  any  evi- 
dence of  negligence. 

[2]  The  evidence  tends  to  prove  that  on  the 
morning  when  the  stables  were  burned  the 
defendant  caused  to  be  built  a  large  fire 
around  a  pot  to  heat  water  for  hog  killing; 
that  this  fire  was  built  within  30  feet  of  the 
stables  in  which  the  defendant  had  stored  a 
large  quantity  of  hay  and  other  combustible 
matters;  that  a  strong  wind  was  blowing  at 
the  time  very  nearly  in  the  direction  of  the 
stables,  so  that  sparks  from  the  fire  could 
easily  reach  them ;  that  there  was  no  other 
fire  around  or  near  the  stables,  except  the  one 
built  around  the  pot ;  that  immediately  after 
building  the  fire  the  defendant  went  away 
and  left  it  unprotected  and  unguarded;  that 
after  the  defendant  went  Into  his  house  in 
some  little  while  the  cry  of  "Fire"  was  heard, 
and  the  defendant  ran  out  and  found  the  sta- 
oles  on  fire.  The  plaintiff's  horse  was  burned 
to  death  In  the  stables. 

No  evidence  is  offered  which  tends  in  the 
least  to  explain  or  throw  any  light  upon  the 
cause  of  the  fire,  unless  It  caught  from  the 
fire  around  the  pot,  built  within  30  feet  of  the 
stables.  It  Is  true  that  the  evidence  does  not 
prove  conclusively  that  the  stables  caught 
from  the  fire  built  so  near  them;  but  we 
think  the  evidence  is  of  such  circumstantial 
character  that  it  should  be  submitted  to  the 
Jury,  to  be  determined  whether  the  building 
the  fire  around  the  pot  caused  the  burning  of 
the  stables. 

[3]  Circumstantial  evidence  has  frequently 
been  allowed  to  determine  matters  of  much 
greater  consequence,  both  criminal  and  civiL 
There  are  a  number  of  cases  in  our  reports 
where  the  evidence  of  circumstances  has  be«i 
allowed  to  go  to  the  Jury  as  bearing  upon  the 
origin  of  a  fire.    McMillan  v.  Railroad,  126 


N.  a  725,  86  &  BL  129;  Aycodc  t.  Railroad, 
89  N.  C.  827;  Simpson  v.  Lumber  Co.,  133  N. 
O.  101,  45  S.  E.  469. 

If  the  jury  shall  determine  that  the  build- 
ing of  the  fire  around  the  pot  was  the  cause 
of  the  burning  of  the  stables  and  the  plain- 
tiff's horse,  then  it  will  be  a  question,  under 
the  peculiar  circumstances  and  facts  of  this 
case,  for  the  Jury  to  say  whether  a  man  of 
ordinary  prudence  would  have  built  such  a 
fire  in  such  a  place  and  under  audi  circum- 
stances. 

New  trial. 


060  N.  c.  DO) 

CLARK  BIILLINBRY  CO.,  Inc.,  ▼.  NATION- 
AL UNION  FIRE  INS.  CO. 

(Supreme  Court  of  North  Carolina.     Oct  3, 

1912.) 

1.  iNsuBAlNCE  (§  623*)— Action  ow  Pouct— 
Time— Denial  of  Liability. 

Where  a  fire  insurance  company  through 
its  adjuster  denied  all  liability  soon  after  the 
appraij3ers'  award  had  been  filed,  it  thereby 
waived  a  provision  that  suit  should  not  be 
brought  until  a  specified  period  had  elapsed 
after  the  filing  of  satisfactory  proofs  of  loss, 
or  an  award  of  appraisers  when  appraisal  has 
been  required. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.   U  1543,  1551-1553;    Dec.   Dig.  1 

2.  INSUBANCB  (J  623*)— ApnoN  ON  Policy- 
Time. 

A  clause  in  an  insurance  policy  for  delay 
of  suit  is  inserted  for  the  sole  benefit  of  the 
insurer  to  permit  time  for  investigation;  and 
hence  the  insurer  may  waive  the  same  by  an 
unequivocal  denial  of  liability,  and  this  notwith- 
standing an  agreement  that  the  submission  and 
appraisement  should  not  waive  any  right  of 
either  party. 

tEd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ff  1548,  1561-1553;  Dec  Dig.  j 
623.*3 

3.  INSUBANOB  (I  622*)— Fire  Policy  — Ac- 
tions—Time— Ck)ioacNGEMENT  BY  Receives. 

Insured's  affairs  having  been  placed  in  the 
hands  of  a  receiver,  he  brought  an  action  in 
insured's  name  on  the  policy  in  question  with- 
in the  time  Undted  therein,  and,  after  such 
time  had  expired,  became  a  party  plalntiif  to 
it  himself  as  receiver.  Held,  that  plaintiff  re- 
ceiver was  entitled  to  sue  in  the  name  of  the 
corporation  for  which  he  was  acting,  and  that 
the  action  did  not  lose  its  identi^  by  his  Join- 
ing as  a  party  plaintiff  in  his  official  capacity, 
so  as  to  make  It  a  new  suit  brought  without 
the  contract  limitation  period. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i|  1544-1556;   Dec  Dig.  i  622.*]  • 

4.  Arbitration  and  AwAttD   (|  80*)~Oon- 

STRUCTION. 

Everything  will  he  intended  in  favor  of  an 
award  as  far  as  possiUo  consistent  with  the 
law,  but  nothing  will  be  intended  against  it 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  §i  420-427;  Dec.  Dig.  S 
80.*] 

5.  Arbitration  and  Award   (i  65*)^CoN- 
FORMiTY  to  Submission. 

Though  an  award  must  conform  strictly  to 
the  submission,  it  may  be  good  as  to  a  part  and 
void  as  to  the  remainder,  if  tlie  parts  are  sep- 
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arable*  in  case  the  arbitraton  have  acted  in 
excess  of  their  authority. 

[Ed.  Note,— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  !|  328-332;  Dec  Dig. 
S65.*] 

6.  Arbitbation  awd  Awabd  (|  80*)— Ambi- 

ourrr. 

Any  ambigufty  in  the  words  of  an  award 
should  be  setUed  in  the  way  which  will  best 
coincide  with  the  apparent  intention  of  the  ar- 
bitrators, and  the  court  by  intendment  will  re- 
strain general  terms  to  apply  to  particular 
words  in  the  submission,  so  as  to  connect  the 
particular  thing  awarded  with  such  general 
words. 

[fid«  Note.— For  other  cases,  see  Arbitration 
and  Award,  Gent  Dig.  §§  420-427;  Dec.  Dig. 
I  80.*] 

7.  ARBITRATION  AND  AWARD   (§  dO*)— RRQUI- 

8ITES  OF  Award— ••Certainty." 

The  certainty  required  in  an  award  is  cer- 
tainty to  a  common  intent,  not  to  a  certain  in- 
tent in  general,  or  in  every  particular,  but  cer- 
tainty which  is  attained  by  giving  to  the  words 
their  ordinary  sense;  not  excluding,  however, 
any  meaning  derived  from  fair  argument  or  in- 
ference. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  5S  298-309;  Dec  Dig. 
S  60.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1028,  1029.] 

8.  ABBITRATnON    AND    AWARD    (|    60*)— FORM 

OF  Award — Certainty. 

While  certainty  is  an  essential  element  of 
a  good  award  and  one  of  its  chief  characteris- 
tics, it  is  not  necessary  that  it  should  be  writ- 
ten with  such  technical  and  critical  nicety  that 
subtle  examinations  and  forced  constructions 
cannot  discover  a  doubt,  difficulty,  or  a  double 
meaning  iu  any  part  of  it;  jreaaonable  certainty 
being  sufficient 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  §i  298-809;  Dec  Dig.  f 
60.*] 

9.  Arbitration  and  Award  <|  88*)— Parol 

Proof. 

An  award  of  arbitrators  cannot  be  altered 
by  parol,  nor  is  parol  evidence  admissible  to 
prove  the  understanding  or  meaning  of  the  ar- 
bitrators, different  from  that  warranted  by  the 
terms  of  the  award. 

[Ed.  NQte.— For  other  casea,  see  Arbitration 
and  Award,  Cent  Dig.  S§  514-518;  Dec  Dig. 
f  88.*] 

10.  ARBITRACnON  AND   AWARD    (t   52*)— FoRM 

OF  Award. 

An  award  of  arbitrators  need  not  assign 
reasons,  but  is  sufficient  if  it  consists  of  a 
simple  announcement  of  their  decision,  or  the 
result  of  their  investigation. 

[£id.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  i|  261-266;  Dec  Dig.  } 
52.*) 

11.  Arbitration  and  Award   (f  29*)— Ba- 
sis OF  Arbitration. 

Arbitrators  are  not  bound  to  decide  ac- 
cording to  law  when  acting  within  the  scope  of 
their  authority,  but  may  make  an  award  ac- 
cording to  their  notions  of  justice  on  principles 
of  equity  and  good  conscience. 

[Ed.  Note. — For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  |i  147-154;  Dec  Dig. 
§29.*] 

12.   iNStTRANCS    (§    574*)  —  CONSTRUCTION    Ot 

Award— Uncertainty. 

Where  an  award  of  arbitrators,  with  ref- 
erence to  a  loss  under  a  policy,  stated  that  the 
total  amount  of  the  award  was  $4,872.62  and 
the  damaged  stock,  It  was  not  rendered  fatally 
defective  for  uncertainty  because  the  arbitra- 


tors evidently  misunderstood  the  insurance 
company's  blank  on  which  the  award  was  writ- 
ten, and  placed  certain  of  the  figures  in  the 
wrong  column. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  Sf  1430-1432,  1434;  Dec  Dig.  j 
574.*] 

13.  Insurance  (§  574*)— Action  on  Award 
—Change. 

Where  an  award  of  arbitrators  allowed 
$4,872.62  and  the  damaged  stock  for  loss  un- 
der a  policy,  a  verdict  fixing  the  value  of  the 
damaged  goods  at  $257  did  not  authorize  the 
court  to  deduct  that  sum  from  the  amount 
found  due  by  the  arbitrators,  as  such  deduc- 
tion amounted  to  a  change  of  the  award. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  f|  1430-1432,  1484;  Dec  Dig.  ( 
574.*] 

14.  Appeal  and  Error  (|  1033*)— Prejudice 
—Right  to  Allege  Error. 

In  an  action  on  an  insurance  award,  the 
insurance  company  was  not  prejudiced  by,  and 
could  not  complain  of,  an  erroneous  deduction 
of  the  value  found  by  a  jury  to  represent  the 
damaged  goods,  which  the  arbitrators  had  di- 
rected should  be  delivered  to  plaintiff  as  of  no 
value. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4052-4062;  Dec  Dig.  § 
1033.*] 

15.  Arbitration    and    Award    (§    82*)   — 
Change  of  Award— Fraud— Mistake. 

It  is  not  competent  to  change  an  award  in 
any  way  which  will  change  the  meaning  appear- 
ing on  its  face,  in  the  absence  of  proof  of 
fraud  or  mistake. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  (§  440-450;  Dec  Dig. 
I  82.*] 

Appeal  from  Superior  Court,  Wilson  Coun- 
ty; Justice,  Judge. 

Action  by  the  dark  Millinery  Company, 
Incorporated,  against  the  National  Union 
Fire  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

This  is  an  action  brought  in  the  superior 
court  by  the  Millinery  Company  to  recover 
on  certain  fire  Insurance  policies  issued  to  it 
by  the  defendants.  The  coplaintlff,  F.  S. 
Hassell,  was  appointed  receiver  of  the  Mil- 
linery Company,  a  corporation  which  had  be- 
come insolvent,  and  made  a  party  to  the  ac- 
tion at  his  own  request.  The  property  de- 
stroyed by  fire  was  a  stock  of  merchandise, 
consisting  chiefly  of  millinery  and  notions 
and  store  furniture  and  fixtures.  The  parties 
agreed  to  submit  to  arbitration  the  ascer- 
tainment of  "the  sound  value  of  said  prop- 
erty and  the  loss  and  damage,"  and  a  cer- 
tain method  was  prescribed  for  doing  so. 
The  agreement  of  reference  to  arbitrators 
contained  what  is  called  a  ''nonwaiver 
clause,"  by  wtilch  it  was*  stipulated  that  the 
sabmlssion  and  appraisement  **sball  not  waive 
or  Invalidate  any  rights  of  either  party  to 
the  agreement  nndfer  the  said  policy  or  pol- 
icies, or  any  provisions  or  conditions  there- 
of." The  arbitrators  met  and  appointed  an 
umpire,  as  they  were  authorized  to  do  by  the 
terms  of  the  submission,  and  the  three  re- 
turned the  following  award: 

''We,    the   undersigned,    pursuant   to   the 
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within  appointment,  do  hereby  certify  that 
we  haye  truly  and  conscientiously  performed 
the  duties  assigned  us  in  accordance  with 
the  foregoing  stipulations,  and  have  apprais- 
ed and  determined  the  actual  cash  value  of 

said  property  on  the  day  of  , 

190 — ,  and  the  actual  loss  and  damages  there- 
to by  the  fire  which  occurred  on  that  day,  to 
be  as  follows: 

Sound  Value.    Loss  and  Dam- 

asB* 

On $6,039.58 

On K872.62         $1,166.01 

On  furniture  and  fixtures..  $  460.80        $   178.06 

"Total  amount  of  award,  $4,872.62  and  the 
damaged  stock. 

"Witness  our  hands  this  10th  day  of  March, 
1910. 

"Agree  as  to  furniture  and  fixtures  only. 

"J.  I.  Thomason, 
*'Q.  E.  Rawls, 

"Appraisers. 
"J.  T.  Williams, 

"Umpire." 

The  Jury  returned  the  following  verdict: 

"(1)  Has  there  been  an  appraisal  and 
award,  as  provided  in  the  policies,  as  to  the 
amount  of  damages  to  which  plaintiff  is  en- 
titled under  the  policies  of  insurance  attach- 
ed to  the  complaint?  Answer:  Yes  (by  con- 
sent). 

"(2)  Did  the  plaintiff  bring  this  action 
within  less  than  00  days  from  the  date  of 
the  making  of  the  award  by  the  appraisers? 
Answer:    Yes  (by  consent). 

"(3)  Did  Jordon  S.  Thomas,  adjuster,  sub- 
sequent to  said  award  and  while  acting  as 
representative  of  defendant  companies,  by 
words,  acts,  or  conduct,  deny  all  liability  un- 
der said  award?    Answer:    Yes. 

"(4)  Did  more  than  one  year  elapse  after 
the  date  of  the  award  made  by  the  apprais- 
ers and  the  date  that  the  plaintiff  F.  S.  Has- 
sell,  receiver  of  the  Caark  Millinery  (Com- 
pany, was  made  a  party  to  this  action?  An- 
swer:    Yes  (by  consent). 

"(5)  In  what  amount  are  the  defendants 
indebted  unto  the  plaintiffs  by  reason  of  the 
said  fire  and  under  tlie  policies  of  insurance 
set  forth  in  the  complaint,  and  by  virtue  of 
the  said  award?  Answer:  Three  thousand, 
four  hundred  and  sixty-one  dollars,  and  sev- 
enty-three cents,  with  interest  from  May  10, 
1910,  on  stock,  and  (by  consent)  $178.08  dam- 
age to  the  furniture  and  fixtures,  with  inter- 
est from  May  10,  1910. 

"(6)  What  was  the  value  of  the  insured 
property  saved  from  the  fire?  Answer: 
$257." 

The  plaintiffs  allege,  in  the  seventh  sec- 
tion of  their  complaint,  that  the  fire  occur- 
red on  the  Ist  day  of  January,  1910,  and 
"practically  destroyed  the  entire  stock"  of 
the  Millinery  Company,  and  this  allegation 
is  admitted  in  the  answer.  There  was  no 
dispute  as  to  the  insurance  and  award,  so 
far  as  they  related  to  the  furniture  and  fix- 


tures, and  that  matter  Is  eliminated  from 
the  case. 

The  policies  contained  the  following 
clauses: 

"(1)  The  loss  shall  not  be  payable  until 
sixty  days  after  the  notice,  ascertainment, 
estimate  and  satisfactory  proof  of  loss  here- 
in required  have  been  received  by  ttiis  com- 
pany, including  an  award  by  appraisers  when 
appraisal  has  been  required. 

*'(2)  No  suit  or  action  on  this  policy  for 
the  recovery  of  any  claim  shall  be  sustain- 
able in  any  court  of  law  or  equity  until  after 
full  compliance  by  the  insured  of  all  the 
foregoing  requirements,  nor  unless  commenc- 
ed within  twelve  (12)  months  next  after 
the  fire." 

There  was  a  Judgment  upon  the  verdict, 
and  the  defendant  appealed,  after  reserving 
certain  exceptions,  to  be  hereafter  noted. 

Connor  &  Connor,  of  Wilson,  for  appel- 
lant  Woodard  &  HasseU,  of  Wilson,  for 
appellee. 

WALKER,  J.  The  defendants  resist  recov- 
ery upon  three  grounds. 

[1]  First  That  the  action  was  premature- 
ly brought.  It  was  found  by  the  Jury  that 
the  company  soon  after  the  award  was  filed 
denied  its  liability  thereunder,  through  its 
adjuster,  and  the  finding  is  fully  supported 
by  the  evidence.  The  adjuster,  after  exam- 
ining the  award,  refused  to  allow  the  arbi- 
trators to  rearrange  the  figures  and  place 
them  in  their  proper  columns,  and  in  reply 
to  a  request  that  he  permit  this  change  to 
be  made,  so  that  it  might  appear  clearly 
what  was  intended,  he  said:  "It  is  no  good. 
I  demand  another  appraisal.  We  are  not 
liable  for  one  cent  under  that  award.  You 
cannot  hold  us  for  one  cent"  This  language 
was  a  strong  and  unequivocal  denial  of  all 
liability,  and  made  inapplicable  the  stipula- 
tion for  the  six  weeks'  extension  of  time  for 
payment  Tliat  clause  evidently  refers  to  a 
proof  of  loss  or  an  award,  the  validity  of 
which  and  the  correctness  of  the  amount  due 
thereunder  are  admitted.  The  agreement  is 
that  the  company  shall  be  allowed  six  weeks 
to  pay,  and  not  six  weeks  it  it  lias  re- 
fused to  pay  and  denied  liability.  Why  re- 
quire plaintiff  to  wait  six  weeks  to  sue  for 
a  debt  which  is  disputed,  or,  to  put  it  in 
other  words,  to  wait  six  weeks  for  pay- 
ment when  the  defendant  has  emphatically 
said  tliat  it  wiU  not  pay  at  the  end  of  the 
time?  It  was  intended  to  be  merely  an  ex- 
tension of  credit  upon  an  admitted  d^t 
And  so  are  the  authorities.  It  will  be  ob- 
served that  the  provision  for  an  allowance 
of  six  weeks  indulgence  is  the  same  as  to 
proof  of  loss  and  the  award,  and  we  have 
held  in  Higson  v.  Insurance  Co.,  152  N.  C. 
206,  67  S.  E.  509,  that  a  denial  of  Uability 
will  dispense  with  proofs  of  loss,  and  to  the 
same  effect  are  the  following  cases:  Oerring- 
er  V.  Insurance  Co.,  133  N.  C.  407, 46  S.  E.  773: 
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Jordan  ▼.  Insurance  Co.,  151  N.  O.  341,  66  S. 
£.  206;  Parker  v.  Insurance  Co.,  143  N.  C. 
339,  55  S.  E.  717;  Insurance  Co.  y.  Edmund- 
son,  104  Va.  486,  52  S.  E.  350;  19  Cyc.  857,  S 
2,  and  other  authorities  cited  in  Higson  v.  In- 
surance Co.,  supra.  In  State  Insurance  Co.  v. 
Maaekens,  38  N.  J.  Law,  at  page  571,  the 
same  doctrine  is  stated,  and  supported  by 
the  citation  of  many  cases:  "A  denial  of 
all  liability  on  the  policy  and  peremptory 
refusal  to  pay  under  any  circumstances  is 
also  a  waiTer  of  the  right  of  .the  company 
to  have  the  stipulated  time  before  any  suit 
is  commenced.  Upon  such  denial  of  liabili- 
ty, and  refusal  to  pay,  an  action  may  be 
commenced  at  once.  Norwich  &  N.  Y.  Trans. 
Co.  y.  Western  Mass.  Ins.  Co.  [Fed.  Cas. 
No.  10,363]  6  Blatchf.  C.  C.  R.  241;  s.  c,  34 
Conn.  561  [Fed.  Cas.  No.  10,363];  Allgre  v. 
Maryland  Ins.  Co.,  6  Har.  &  J.  [Md.]  408  [12 
Am.  Dec.  289];  Phillips  v.  Protection  Ins. 
Co.,  14  Mo.  220;  Baltimore  Fire  Ins.  Co.  v. 
Loney,  20  Md.  20 ;  ^tna  Ins.  Co.  y.  Maguire, 
51  IlL  342;  Cobb  y.  Ins.  Co.,  U  Kan.  93." 
The  court  in  Insurance  Co.  y.  Gracey,  15 
Colo.  70,  24  Pac.  677,  22  Am.  St  Bep.  376, 
said  that  the  clause  was  inserted  to  give  the 
company  an  opportunity  for  making  arrange- 
ments to  pay  the  debt,  and  when  liability  is 
denied,  since  payment  is  In  no  event  to  be 
made,  preparation  therefor  becomes  a  mat- 
ter of  no  importance  whatever.  It  therefore 
held  that  the  condition  was  waived  by  the 
denial.  The  simple  way  to  put  it  is  that  the 
clause  has  failed  of  its  purpose.  Time  was 
allowed  upon  the  assumption  that  the  com- 
pany would  act  in  good  faith  and  pay  the 
claim,  and  not  attempt  to  use  the  indulgence 
for  the  mere  purpose  of  delay.  What  is 
said  in  Insurance  Co.  v.  Cary,  83  111.  453, 
is  still  more  to  the  point:  "What  reason 
can  be  assigned  for  extending  to  the  com- 
pany the  benefit  of  the  limitation  clause  In 
the  policy  as  to  the  bringing  of  an  action 
for  a  loss  which  its  officers  have  decided 
upon  full  examination  not  to  pay  at  any  time 
nor  under  any  circumstances?  The  time 
given  in  which  to  make  payment  of  the  loss 
was  of  no  value  to  the  company,  for  it  did 
not  intend  to  pay  at  all,  and  the  assured 
was  at  liberty  to  bring  her  action  at.onca*' 
The  same  court  said,  in  Insurance  Co.  v. 
Maguire,  51  111.  342:  'The  fair  understand- 
ing of  this  condition  of  the  policy  seems  to 
us  to  be  that  when  the  company  agrees  to 
pay  the  loss,  or  are  undecided  what  they 
will  do,  no  suit  can  be  brought  until  after 
the  expiration  of  sixty  days  from  the  time 
proof  of  loss  is  furnished,  but  it  cannot  ap- 
ply, nor  would  it  be  Just  that  it  should,  to 
a  case  where  a  company  peremptorily  refus- 
ed to  pay,  as  was  this  case." 

[2]  The  cases  uniformly  state  that  the  ob- 
ject of  this  clause,  inserted  for  the  sole  ben- 
efit of  the  insurer,  is  to  aUow  time  for  in- 
vestigation in  the  case  of  the  requirement  as 
to  proof  of  loss  and  of  preparation  in  the 
case  of  an  adjustment    Proofs  would  be  of 


no  avail  when  there  is  a  denial  of  liability, 
and  it  would  be  unreasonable  to  insist  upou 
the  extension  of  time  to  pay  a  claim,  a  mere 
favor,  if  it  did  not  intend  to  pay  it  "The 
denial  of  liability  is  inconsistent  with  such 
a  claim  and  a  waiver  of  it'*  Insurance  Co. 
V.  Gibson,  53  Ark.  494,  14  S.  W.  672.  The 
authorities  sustaining  this  view  are  very 
numerous.  Biddle  on  Insurance,  |  1145;  4 
Joyce  on  Insurance,  |  3211;  19  Cyc.  903  (c), 
and  note  57;  13  Am.  &  Eng.  Enc.  (2d  Ed.) 
374;  Insurance  Co.  v.  Hancock,  106  Tenn. 
513,  62  S.  W.  145,  52  L.  B.  A.  665;  Massell 
V.  Insurance  Co.,  19  B.  I.  569,  35  Atl.  209; 
Assurance  Co.  v.  Hanna,  60  Neb*  29,  82  N. 
W.  97;  Insurance  Co.  v.  Sylvester,  25  Ind. 
App.  207,  57  N.  B.  991;  Landis  v.  Insurance 
Co.,  56  Mo.  591;  Insurance  Co.  v.  Wickham, 
110  Ga.  129,  35  S.  E.  287.  The  suggestion 
that  an  adjusted  claim  under  a  policy  Is 
analogous  to  a  promissory  note,  where  a 
mere  denial  of  liability  would  not  affect  the 
operation  of  the  statute  of  limitations,  is 
fully  answered  in  Insurance  Co.  v.  Wickham, 
supra,  citing  Brewer,  J.,  in  Cobb  v.  Insur- 
ance Co.,  11  Kan.  93.  The  nonwaiver  agree- 
ment does  not  change  the  result  The  de- 
nial of  liability  was  something  that  occurred 
after  the  adjustment  and  not  during  its 
progress.  Strause  v.  Insurance  Co.,  128  N. 
C.  64,  38  S.  E.  256;  Dibbrell  v.  Insurance 
Co.,  110  N.  C.  193,  14  S.  E.  783,  28  Am.  St 
Bep.  678.  Besides,  in  this  case,  the  defend- 
ant ratifies  the  agent's  denial  of  liability, 
and  still  insists  upon  it  Modlin  v.  In- 
surance Co.,  151  N.  C.  35,  65  S.  E.  605.  The 
very  terms  of  the  nonwaiver  agreement  con- 
fine its  Immunity  and  protection  to  things 
said  and  done  while  engaged  in  ascertaining 
and  adjusting  the  loss,  and  not  to  anything 
said  or  done  ex  post  facto.  This  exception, 
therefore,  is  overruled. 

[3]  Second.  But  defendant  says  that  if 
the  action  was  not  brought  too  soon,  it  was 
brought  too  late,  as  there  is  a  clause  requir- 
ing suit  to  be  brought  within  12  months 
next  after  the  fire.  The  fire  occurred  in 
January,  1910,  and  this  action  was  com- 
menced by  the  Millinery  Company  on  May  4, 
1910,  but  at  the  time  the  affairs  of  that 
company  had  been  placed  in  the  hands  of 
Mr.  F.  S.  Hassell,  as  receiver,  who  originally 
brought  this  suit  in  the  name  of  the  corpo- 
ration, which  he  had  a  clear  right  to  do. 
Peirs  Bevisal,  §f  1219,  1203,  and  847,  and 
notes.  It  is  so  held  in  Smathers  v.  Bank,  135 
N.  C.  410,  47  S.  E.  893,  and  Davis  v.  Manu- 
facturing Co.,  114  N.  C.  321,  19  S.  B.  371, 
23  L.  B.  A.  322,  in  which  Justice  BurweU, 
approving  what  was  decided  in  Gray  v. 
Lewis,  94  N.  C.  392,  says:  "As  well  be- 
cause of  the  change  in  the  system  of  our 
courts,  as  because  of  the  statutes,  the  re- 
ceiver may  sue  either  in  his  own  name  or 
that  of  the  corporation.  In  whatever  name 
he  may  elect  to  bring  the  action,  it  is  es- 
sentially a  suit  by  the  corporation,  prose- 
cuted by  order  of  the  court,  for  tlie  collec- 
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t!on  of  tbe  assets.**  And  Justice  Gonnor 
says  In  Smatbers  v.  Bank,  supra,  that  "what- 
ever may  have  been  the  law  in  respect  to  the 
right  of  the  receiver  to  prosecute  actions 
for  the  recovery  of  the  assets  of  the  cor- 
poration, prior  to  the  change  in  our  judicial 
system,  blending  legal  and  equitable  juris- 
diction and  remedies  and  power  into  one 
tribunal  and  providing  for  one  form  of  ac- 
tion, it  is  well  settled  that  a  receiver  can 
now  sue  either  way."  A  receiver  is  only 
the  oflScer  of  the  court,  its  custodian,  and 
the  title  to  the  assets  remains  in  the  orig- 
inal owner.  He  is  the  arm  of  the  court  to 
collect  and  administer  the  assets,  and  ac- 
quires no  beneficial  interest  in  them.  It  is 
clear  that  he  may  use  the  name  of  the  in- 
solvent corporation,  or  his  own,  or  both,  at 
his  election.  High  on  Receivers,  §§  209,  211. 
He  did  not  change  the  nature  of  the  suit  by 
becoming  a  party  to  it  more  than  one  year 
after  the  fire.  The  action  has  not  lost  its 
identity.  It  is  the  same  as  it  was  in  the 
beginning.  He  brought  it  in  the  name  of 
the  insolvent  company,  and,  if  this  had 
not  been  so  and  the  corporation  had  it- 
self brought  it,  he  adopted  it  as  his  own 
by  having  himself  made  a  party  afterwards. 
But  the  very  point  as  to  the  limitation  has 
been  decided  in  Lehigh  Coal  &  Nav.  Ck>.  v. 
Railroad,  42  N.  J.  Eq.  591,  8  Atl.  648.  In 
that  case,  an  action  at  law  had  been  brought 
in  due  time,  against  the  corporation,  while 
in  the  hands  of  a  receiver,  for  damages  aris- 
ing from  negligence  of  defendant.  Summons 
■amended  by  substituting  receiver  as  defend- 
ant, who  pleaded  the  statute  of  limitations. 
He  was  enjoined  by  the  court  of  equity  from 
setting  it  up  in  the  court  of  law,  upon  the 
ground  that  it  was  the  same  action  and  rec- 
ord in  law,  notwithstanding  the  amendment. 
The  court  said:  "If,  therefore,  the  proceed- 
ings were  In  this  court  for  this  recovery, 
and  the  t>roceeding8  had  been  amended  as. 
they  have  been  in  the  Supreme  Court,  this 
court  would  say  that  the  statute  is  no  bar, 
for  it  had  not  commenced  to  run  at  the  time 
^f  the  institution  of  the  suit,  although  the 
pleadings  have  been  very  materially  amend- 
<ed  by  striking  out  the  name  of  the  only  de- 
fendant, and  inserting  the  name  of  another, 
yet  it  is  the  same  suit,  a  suit  which  was  be- 
gun before  the  statute  began  to  run.  There 
is  sound  reason  for  this,  and  I  think  excel- 
lent authority"— citing  cases.  And  this,  we 
think,  disposes  of  the  second  exception. 

Third.  The  defendant  attacks  the  award 
upon  the  ground  that  its  terms  are  conflict- 
ing and,  if  not,  then  uncertain,  and  it  can- 
not, therefore,  be  enforced,  and,  if  enforce- 
able at  all,  it  is  only  partially  so,  and  to 
the  extent  of  holding  it  good  only  as  an 
award  for  $1,166.91. 

[4]  The  question  is  not  by  any  means  free 
from  difficulty,  and  may  require  us  to  con- 
sider carefully  the  nature  in  law  of  an  award 
under  a  submission  by  the  parties.  An- 
ciently   the   construction   of   awards    often 


turned  on  nice  and  subtle  distinctions,  and 
much  refinement  will  be  found  in  the  books 
of  that  time  on  the  subject,  but  a  more 
liberal  and  sensible  method  has  been  in- 
troduced, and  the  judges  have  Invariably 
laid  it  down  that  the  courts  will  intend 
everything  to  support  awards,  if  possible, 
and  will  always  give  effect  to  them,  if  ft 
can  be  done  consistently  with  law,  and  noth- 
ing will  be  intended  against  them. 

[6]  An  award  must  be  made  strictly  in 
pursuance  and  in  uniformity  with  the  sub- 
mission, which  must  not,  in  its  terms,  be 
exceeded,  and  the  arbitrators  should  reg*- 
ularly  award  as  to  all  things  referred  to 
them  though  an  award  may  be  good  as  to 
part  and  void  as  to  the  remainder  if  the 
parts  are  separable,  where  the  arbitrators 
have  acted  in  excess  of  authority.  Watson 
on  Arbitration  and  Award,  marg.  pu  176  (59 
Law  Library,  111);  Stevens  v.  Brown,  82 
N.  G.  460.  It  must  be  certain  and  final  as 
to  all  matters  submitted  (Olbbs  v.  Berry,  35 
N.  C.  388),  and  it  will  be  taken  to  be  so,  un- 
less the  contrary  expressly  appears  on  its 
face,  the  law  indulging  every  fair  presump- 
tion in  its  favor,  and  not  leaning  to  a  con- 
struction which  would  destroy  ft,  but  put- 
ting one  consistent  sense  on  all  the  terms. 
Wood  V.  Griffith  (Lord  Eldon)  1  Swanst  43; 
Ballard  y.  Mitchell,  53  N.  C.  163. 

[6]  Any  ambiguity  in  the  words  should  be 
settled  in  the  way  which  will  best  coincide 
with  the  apparent  intention  of  the  arbitra- 
tors, and  the  court  will,  by  intendment,  re- 
strain the  general  terms  in  an  award  to  ap- 
ply to  particular  words  in  the  submission; 
so  it  will  connect  the  particular  thing  award- 
ed with  the  general  words  of  the  submis- 
sion. Watson,  supra.  We  have  said  the 
award  must  be  certain,  for  the  object  of  the 
parties  in  submitting  their  disputes  to  ar- 
bitration is  to  make  an  end  of  litigation, 
and  uncertainty  in  it  would  only  produce  a 
fresh  source  of  dispute  between  than. 

[7]  The  certainty  required  in  an  award  Is 
certainty  to  a  common  intent  (Watson,  marg. 
p.  204;  Carter  v.  Sams,  20  N.  0.  321),  not 
to  a  certain  intent  in  general  or  in  every 
particular.  It  is  the  certainty  which  is  at- 
tained by  giving  to  the  words  their  ordi- 
nary sense,  but  not  excluding  any  other 
meaning  derived  from  fair  argument  or  in- 
ference. BIack*s  Diet  p.  186.  Lord  Blans- 
fleld  said  that  awards  are  now  considered 
with  greater  latitude  and  less  strictness  than 
they  were  formerly.  And  it  is  right  that 
they  should  be  liberally  construed,  because 
they  are  made  by  judges  of  the  parties* 
own  choosing.  And  this  is  often  (as  it  is 
here)  in  cases  of  small  consequence,  where 
the  play  is  not  worth  the  candle.  Indeed, 
they  must  have  these  two  properties — to  be 
certain  and  final.  But  the  certainty  may 
be  judged  of  according  to  a  common  intent, 
and  consistent  with  fair  and  probable  pre- 
tumption.  Hawkins  Te  Coldoncfa,  1  Burr. 
274-277. 
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[1]  While  certainty  is  an  essential  of  a 
good  award  and  one  of  its  chief  charac- 
teristics, it  is  not  necessary  that  it  should 
be  written  with  such  technical  and  critical 
nicety  that  subtle  examinations  and  forced 
constructions  cannot  discover  a  doubt,  or  a 
difficulty,  or  a  double  meaning,  in  any  part 
of  it  Reasonable  certainty  of  meaning  is 
sufficient,  for  it  will  be  construed  in  a  fair 
and  liberal  spirit  and  favorably,  with  a  view 
to  support  it  as  far  as  a  sensible  interpreta- 
tion will  allow.  Borretts  v.  Patterson  & 
Taylor.  1  N.  C.  126,  1  Am.  Dec.  676;  Stev- 
ens V.  Brown,  82  N.  G.  460.  If  it  be  express- 
ed in  such  language  that  plain  men,  ac- 
quainted with  the  subject-matter,  can  un- 
derstand it,  that  is  enough,  no  matter  how 
short  and  eUiptical  it  is.  The  degree  of 
uncertainty,  to  avoid  an  award,  should  be 
such  as  would  avoid  any  other  contract  such 
as  would  leave  the  meaning  of  the  arbitra- 
tors wholly  in  doubt  Morse  on  Arbitration 
and  Award,  pp.  408,  409,  and  cases  cited  in 
notes;   Osborne  v.  Calvert,  83  N.  C.  366.- 

[I]  The  award  generally  speaks  for  itself, 
and  cannot  be  altered  any  more  than  the 
verdict  of  a  jury.  It  is  not  open  to  proof 
of  any  understanding  or  meaning  of  the  ar- 
bitrators, different  from  that  it  carries  with 
it  and  warranted  by  its  terms.  Scott  ▼. 
Green,  80  N.  C.  278. 

[10]  Arbitrators  need  not  go  into  particu- 
lars or  assign  reasons,  and  their  duty  is  best 
discharged  by  a  simple  announcement  of 
their  decision,  or  the  result  of  their  in- 
vestigation.   Patton  V.  Baird,  42  N.  O.  255. 

[II]  They  are  not  bound  to  decide  accord- 
ing to  law,  when  acting  within  the  scope  of 
their  authority,  being  the  chosen  judges  of 
the  parties  and  a  law  unto  themselves,  but 
may  award  according  to  their  notions  of 
justice  and  without  assigning  any  reason. 
Jones  V.  Frazier,  8  N.  O.  379 ;  Leach  v.  Har- 
ris, 60  N.  O.  532;  Bobbins  r.  Killebrew,  96 
N.  C.  19;  Bzzell  v.  Lumber  Co.,  130  N.  C. 
206,  41  S.  B.  99.  They  may  decide  upon 
principles  of  equity  and  good  conscience, 
and  make  their  award  ex  sequo  et  bono.  8 
Story,  Eq.  Jur.  |  1454;  Johnson  v.  Nobor, 
13  N.  H.  286,  38  Am.  Dec.  487.  The  policy 
of  the  law  favors  settlements  by  arbitration, 
and  therefore  leans  liberally  and  partially 
towards  them,  extending  its  favor  in  sup- 
port of  this  amicable  method  of  settlement 
Bobbins  v.  Killebrew,  supra.  Parol  evidence 
is  competent  in  order  to  show  what  matters 
the  arbitrators  acted  on.  Brown  v.  Brown, 
49  N.  C.  123;  Walker  v.  Walker,  60  N.  a 
259;    Osborne  v.  Calvert,  supra. 

[1 2]  With  these  well-settled  principles  kept 
in  mind,  we  must  determine  whether  this 
award  is  invalid  for  uncertainty  or  incon- 
sistency, or  whether  we  can  adopt  the  view 
of  defendant  that,  if  valid,  the  arbitrators 
have  awarded  only  $1,166.91,  to  be  paid  to 
plaintiff.  As  to  the  last  position,  we  think 
that  it  is  utterly  inadmissible,  as  the  arbitra- 
tors have  in  so  many  words  awarded  the 


sum  of  $4,872.62  and  the  damaged  stock  to 
the  plaintiff,  and  we  cannot,  therefore,  de- 
cide that  $1,166.91  is  the  amount  due.  If 
these  two  findings  are  in  hopeless  conflict, 
the  award  Is  void  for  uncertainty.  Unfor- 
tunately the  arbitrators  have  been  a  little 
obscure  in  the  form  of  stating  their  con- 
clusion. We  have  no  doubt  that  they  per- 
formed their  duty  intelligently  and  knew  ex- 
actly what  they  intended  to  decide,  but  were 
misled  by  a  lack  of  familiarity  with  insur- 
ance methods  and  terms,  and  by  not  knowing 
in  which  column  of  defendant's  form  or  blank 
to  place  the  figures.  The  evidence  discloses 
this  fact  They  have  unwittingly  run  into 
a  mere  inaccuracy  of  expression,  and  that  is 
all.  Where  the  Intention  is  clear  or  free 
from  reasonable  doubt  we  should  not  try 
to  test  an  award  by  the  strict  rules  of  gram- 
mar, arithmetic,  or  bookkeeping,  but  look  at 
the  instrument  with  favor,  and  take  a  com- 
mon-sense view  of  it  allowing  for  the  defi- 
ciences  of  the  layman,  or  those  not  skilled  in 
legal  forms  or  methods.  We  may  examine 
the  submission,  in  connection  with  the  award, 
in  order  to  explain  or  construe  the  latter,  for 
they  naturally  and  legally  go  together.  The 
arbitrators  were  directed  by  it  to  ascertain 
the  sound  value  of  the  stock  in  the  first  in- 
stance, and  unless  we  adopt  the  amount 
$4,872.62,  as  this  value,  there  is  nothing  in 
the  award  to  stand  for  it.  We  have  seen  tbat 
parol  evidence  may  be  heard  to  show  what 
the  arbitrators  did;  that  is,  what  they  acted 
upon,  and  that  they  kept  within  the  terms  of 
the  submission.  This  they  say  was  done  by 
following  its  instructions  and  deducting  the 
necessary  items  from  the  cost  price  to  get 
the  actual  "sound  value"  on  the  day  of  the 
fire  and  just  before  it  occurred.  Brown  v. 
Brown,  supra.  The  amount  $4,872.62,  is  put 
in  the  column  headed  **Sound  Value,"  and 
it  is  very  evident  that  it  was  arrived  at  by 
deducting  $1,166.91  from  it,  and  the  latter 
figures  were  manifestly  placed  in  the  wrong 
column.  This  is  made  more  apparent  when 
we  consider  that  the  arbitrators  actually 
awarded  $4,872.62  as  the  loss  on  the  stock, 
or  the  amount  due  under  th6  policies.  But 
the  award  sheds  still  more  light  upon  itself, 
so  that  we  can  readily  and  safely  read  its 
meaning.  It  must  be  remembered  that  the 
statement  preceding  the  actual  award  was 
an  "appraisal  and  determination"  of  values — 
merely  a  statement  of  the  process  by  which 
they  came  to  their  conclusion.  The  pith  of 
the  award,  the  final  adjudication  of  the 
arbitrators,  is  contained  in  the  words,  "To« 
tal  amount  of  award,  $4,872.62  and  the  dam« 
aged  stock."  This  clearly  implies,  to  the 
exclusion  of  any  reasonable  doubt,  that  they 
regarded  the  loss  as  total,  and  included  the 
debris  with  the  pecuniary  award,  because 
they  decided  it  was  worth  nothing.  Bxdud- 
ing  from  our  consideration  all  oral  testimony 
admitted  by  the  court,  as  to  what  the  ar- 
bitrators meant  and  as  to  how  they  awarded^ 


950 


75  SOUTHEASTERN  REPORTER 


(S.a 


we  can  call  to  oar  aid  a  very  significant  ad- 
mission of  the  defendant  in  the  pleadings  to 
confirm  onr  construction  of  the  award.  Plain* 
tiff  alleged  that  the  fire  practically  destroyed 
the  entire  stock,  and  this  is  admitted  in  the 
answer^  If  this  be  so,  how  could  the  amount 
of  the  loss  be  $1,160.91,  only  one-fourth  of 
the  sound  value  of  the  goods?  The  defend- 
ant admitted,  and  the  arbitrators  found,  a 
total  loss,  and  for  that  reason  added  to  their 
award  of  money,  $4,872.62,  "the  damaged 
stock.*'  The  giving  of  the  stock  to  plaintiff 
is  entirely  inconsistent  with  the  claim  of  de- 
fendant that  the  arbitrators  intended  to 
award  only  $1,166.91,  or  any  other  amount 
than  the  one  they  did  give,  to  wit,  $4,872.62, 
which  was  the  sound  value  of  the  stock,  the 
loss  being  practically  total,  as  they  and  the 
parties  thought,  and  the  debris  or  damaged 
goods  being  worth  nothing,  as  the  arbitra- 
tors evidently  decided.  The  arbitrators  could 
not  have  made  the  award  without  having 
decided  that  the  loss  was  total  and  the  de- 
bris of  no  value,  because  the  insured  could 
not  fairly  and  equitably  be  entitled  to  the 
debris  upon  any  other  theory.  This  is  not 
only  a  "fair  and  reasonable  presumption,'* 
but  a  clear  implication  from  the  terms  of 
the  award  and  its  context,  and  such  a  pre- 
sumption and  implication  may  be  summoned 
to  the  aid  of  an  instrument,  which,  without 
some  such  assistance,  would  have  to  be  con- 
demned as  too  uncertain  (Watson  on  Arb.  pp. 
411  and  414),  and  for  that  reason  incapable 
of  enforcement  [1 3, 14]  It  is  true  that  the 
jury  have  found  that  the  damaged  goods 
were  worth  $257,  which  was-  deducted  by 
the  court  from  the  amount  found  due  by  the 
arbitrators;  but  while  we  think  this  ruling 
was  erroneous,  as  changing  the  award,  it 
was  in  favor  of  defendant,  who  cannot,  there- 
fore, complain,  and,  the  plaintiff  not  having 
appealed,  it  must  stand.  We  have  consider- 
ed the  case,  without  reference  to  the  ex- 
trinsic evidence,  showing  what  was  the  in- 
tention of  the  arbitrators. 

[16]  We  have  said  it  is  not  competent  to 
change  the  award  in  any  way  that  will 
change  its  meaning,  as  that  appears  upon 
its  face,  in  the  absence  of  proper  allegations 
and  proof  of  fraud  or  mistake.  We  must 
accept  it  as  we  find  it  Scott  t.  Green,  1 
Enc.  of  Law  &  Bv.  p.  964. 

There  is  no  error  in  the  case. 

No  error. 

(92  S.  C.  668) 

HAYNES  T.  SUUJYAN  et  aL 

(Sopreme  Court  of  South  Carolina.     Oct  8, 

1912.) 

Animals    (|  44*)— Killing   Animals— Lia- 
bility OF  Officsb. 

A  police  officer,  who  shot  off  his  pistol 
merely  to  frighten  a  fugitive  into  submission  to 
arrest,  was  not  liable  for  the  killing  of  a  horse 
belonging  to  plaintiff,  on  which  the  fugitive  was 
riding,  by  another  person,  who  shot  the  horse 


without  justification,  on  the  ofiicer's  call  to  ar- 
rest the  fugitive,  but  not  to  shoot 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent.  Dig.  §|  115-122;   Dec.  Dig.  §  44.*] 

Appeal  from  Common  Pleas  Circuit  Oonrt 
of  Anderson  County;  B.  W.  Memminger, 
Judge. 

'•To  be  ofladally  reported." 

Action  by  S.  A.  Haynes  against  P.  W.  Sul- 
livan and  another.  Judgment  for  plaintiff, 
and  defendant  Sullivan  appeals.    Reversed. 

Hood  &  Sullivan,  of  Anderson,  for  appel- 
lant A.  H.  Dagnall,  of  Anderson,  for  re- 
spondent 

WOODS,  J.  The  plaintiff  recovered  Judg- 
ment in  the  magistrate's  coart  against  the 
defendants  Sullivan  and  Martin  for  damages 
for  shooting  his  horse.  On  appeal  by  Sulli- 
van to  the  circuit  court,  the  Judgment  was 
affirmed.  Sullivan  alone  appeals  to  this 
court;  his  main  contention  being  that  the 
proof  was  conclusive  that  he  did  not  shoot 
the  horse,  nor  induce  any  one  else  to  do  so. 

Sullivan,  acting  as  a  police  officer  in  the 
town  of  Honea  Path,  undertook  to  arrest 
a  negro  named  George  Jones,  who  was  rid- 
ing the  horse,  in  the  belief  that  he  was 
transporting  contraband  liquor.  To  prevent 
Jones  from  getting  away,  aiid  to  frighten 
him  into  submission  and  arrest,  Sullivan 
shot  his  pistol  in  the  air,  making  no  effort 
whatever  to  hit  Jones  or  the  horse.  The 
shot  did  not  hit  Jones,  and  Sullivan  called 
out,  "Arrest  the  negro,  but  don*t  shoot" 
The  defendant  Martin,  who  was  some  dis- 
tance off,  shot  twice,  and  the  horse  was 
found  to  be  struck.  We  think  it  is  evident 
that  a  police  officer,  who  shoots  off  his  pistol 
merely  for  the  purpose  of  frightening  a  fugi- 
tive into  submission  to  arrest,  is  not  re- 
sponsible for  Injuries  infiicted  by  others,  who 
shoot  without  Justification,  on  the  officer's 
call  to  arrest  the  fugitive,  but  not  to  shoot. 
There  was  no  evidence  that  Sullivan  and 
Martin  were  acting  In  concert  or  even  that 
Martin  heard  Sullivan's  shot,  and  was  in- 
fluenced by  that  to  shoot  the  horse. 

Reversed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS, 
and  FRASER,  JJ.,  concur. 


(M  S.  a  6M> 

SPIRES  T.  ATLANTIC  COAST  UNE  R.  CO. 

(two  cases). 

(Supreme  Court  of  South  Carolina.     Oct  8^ 

1912.) 

1.  Cabbisbs  (i  284*)— Injubt  to  Passenqkb 
—Misconduct  of  Otheb  Passengbbs— Cab- 
bieb's  Liability. 

Where  plaintiff  was  shot  and  injured  by 
another  passenger  while  on  an  excursion  train 
operated  by  defendant,  and  there  was  evidence 
that  the  officers  in  cliarge  of  the  train  had 
strong  reason  to  apprehend  assault  on  passen- 
gers from  riotous  fellow  passengers,  and  from 
the  person  who  did  the  shooting  in  particular. 
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but  made  no  effort  to  qnell  the  riot  by  calling 
peace  ofScers,  or  otherwisej  defendant  was  lia- 
ble for  the  injary  bo  aiistained. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §(  1125-1135,  1173,  1222;  Dec  Dig. 
f  284.*] 

2.  Carrieks   (I  284*)  —  Excursion  Train- 
Operation— protection  OF  Passengers. 

Where  a  carrier  operates  an  excursion 
train  for  its  own  profit,  it  is  its  duty  to  provide 
a  police  force  adequate  to  protect  passengers 
from  anv  distarbance  which  due  precaution  re- 
quires that  it  should  anticipate. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1125-1135,  1178,  1222;  Dec  Dig. 
i  284.*] 

3.  Carriers  (I  284*)— Cabe  Required— Pro- 
tection OF  Passengers. 

A  carrier  is  bound  to  use  the  highest  de- 
gree of  care  to  protect  a  passenger  from  the 
attacks  of  a  fellow  passenger,  when  the  car- 
rier has  knowledge  of  the  existence  of  danger 
from  such  cause,  or  facts  from  which  the  dan- 
ger might  be  reasonably  anticipated. 

[Ed.  Note.- -For  other  cases,  see  Carriers, 
Oent  Dig.  {§  1125-1135, 1173,  1222;  Dec.  Dig. 
§284.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  W.  B.  De  Loacb,  Spe- 
cial Judge. 

**To  be   ofllcially   reported." 

iSeparate  actions  by  James  S.  Spires  and 
by  J.  Addle  Spires  against  the  Atlantic  Coast 
r^ine  Railroad  Company.  Judgments  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Harley  ft  Best,  of  Barnwell,  for  appellant 
Wolfe  &  Berry,  of  Orangeburg,  and  R.  C. 
Holman,  of  Barnwell,  for  respondents. 

WOODS,  J.  On  an  excursion  train  run  by 
tbe  defendant  from  Augusta,  Ga.,  to  Sumter, 
S.  C,  the  plaintiff  James  S.  Spires  was  stab- 
bed, and  the  plaintiff  J.  Addle  Spires  was 
shot  by  Dukes,  a  fellow  passenger.  Sepa- 
rate actions  were  brought  for  damages  against 
the  defendant  railroad  company;  each  of 
the  complaints  alleging:  *'That  such  inju- 
ries, damages,  and  suffering  were  caused  by 
the  willfulness,  wantonness,  recklessness, 
carelessness,  and  negligence  of  the  defendant 
in  the  following  particulars,  to  wit:  (a)  In 
allowing  drunken,  riotous,  and  disorderly 
persons  to  enter  and  come  upon  its  said  train 
at  Augusta,  Ga.,  well  knowing  their  condi- 
tion and  the  danger  therefrom  to  the  plain- 
tiff and  its  other  passengers  thereon;  (b)  in 
allowing  drunken,  disorderly,  and  riotous 
persons  to  remain  upon  its  said  train  from 
Augusta,  Ga.,  to  Denmark,  S.  C,  well  know- 
ing their  condition  and  the  danger  therefrom 
to  the  plaintiff  and  its  other  passengers 
thereon;  (c)  in  failing  to  provide  any,  or  a 
sufficient,  number  of  officers  or  trainmen  to 
preserve  order  and  protect  the  plaintiff  and 
its  other  passengers  on  its  said  train  from 
violence  and  injury,  well  knowing  that  there 
were  a  number  of  drunken,  riotous,  and  dis- 
orderly persons  thereon  whose  manner,  con- 
duct, and  acts  were  a  menace  to  the  plaintiff 
and  its  other  passengers  on  such  train;  and 
(d)  in  utterly  failing  to  preserve  order  upon 


its  said  train,  or  to  protect  the  plaintiff  and 
its  passengers  from  the  insults,  abuses,  as- 
saults, and  batteries  made  upon  the  plaintiff 
and  certain  of  Its  other  passsengers  thereon 
by  a  number  of  drunken,  riotous,  and  disor- 
derly persons  then  and  there  upon  Its  afore- 
said train."  The  plaintiffs  recovered  sepa- 
rate judgments  for  actual  damages;  the 
claim  for  punitive  damages  having  been 
withdrawn. 

The  appeal  depends  upon  the  proposition  of 
defendant's  counsel  that  the  circuit  judge 
should  have  ordered  a  nonsuit  or  directed  a 
verdict  for  the  defendant,  on  the  ground  that 
the  attacks  on  the  plaintiffs  were  the  sudden 
attacks  of  another  passenger,  which  the  de- 
fendant had  no  reason  to  expect,  and  there- 
fore no  reason  to  guard  against 

[1,  2]  The  evidence  from  both  sides  showed 
these  conditions:  There  was  a  large  and  turbu- 
lent crowd  at  the  Augusta  station,  and  a  num- 
ber of  arrests  were  made  by  the  police.  Just 
after  the  train  crossed  the  Savannah  river, 
demonstrations  of  drunkenness,  vulgarity, 
and  violence  on  the  part  of  at  least  seven  or 
eight  of  the  passengers  began  and  increased 
until  the  condition  of  riot  was  reached.  The 
train,  made  up  of  nine  or  ten  coaches,  was 
crowded,  and  the  train  crew  consisted  of  a 
conductor  and  assistant,  a  special  agent  of 
the  railroad  company,  the  engineer,  fireman, 
and  flagman.  There  was  evidence  that  some 
of  the  passengers  appealed  to  the  conductor 
to  put  down  the  disorder,  and  offered  to  as- 
sist in  ejecting  the  rioters.  The  conductor 
and  other  train  officers  testified  that  an  at^ 
tempt  to  quell  the  disturbance  and  to  eject 
the  rioters  by  force,  in  their  opinion,  would 
have  increased  the  disorder  and  the  danger 
to  the  passengers,  and  that  they  used  their 
utmost  efforts,  short  of  the  exercise  of  force, 
to  remove  and  placate  the  disorderly  per- 
sons. There  was  testimony  on  behalf  of  the 
defendant  that  Dukes  had  not  participated 
in  the  disorder  up  to  the  time  he  stabbed 
one  of  the  plaintiffs,  without  provocation, 
and  shot  the  other;  but  eyewitnesses  on  be- 
half of  the  plaintiff  testified  that  he  was  the 
leader  in  the  violent  and  vulgar  demonstra- 
tions. The  evidence  is  convincing  that  the 
officers  in  charge  of  the  train  had  the  strong- 
est possible  reason  to  apprehend  assault  on 
passengers  from  riotous  fellow  passengers; 
and  it  was  their  duty,  after  being  put  on 
notice,  to  use  every  available  means  to  pre- 
vent such  assaults  by  having  the  riot  quelled 
and  the  rioters  ejected.  There  was,  it  is 
true,  strong  reason  for  them  to  conclude  that 
an  effort  by  the  small  train  crew  to  enforce 
order  would  have  been  Ineffectual,  and  would 
have  increased  the  danger.  But  when  the 
riot  commenced  the  train  was  very  near 
Augusta,  and  it  would  have  been  easy  to 
run  the  train  back  and  summon  the  city  po- 
lice. The  train  passed  through  Barnwell 
and  other  considerable  towns  in  this  state. 
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and  yet  no  effort  was  made  to  perform  the 
obviouB  duty  of  demanding  tbe  assistanoe  of 
sheriffs  and  other  law  officers  in  these  plac- 
es. Besides,  it  is  a  matter  of  common  knowl- 
edge that  disorder  is  to  be  anticipated  on  ex- 
cursion trains  such  as  this  was;  and  when  a 
railroad  company  chooses  to  run  such  a 
train  for  its  own  profit  it  is  its  duty  to  pro- 
vide a  police  force  adequate  to  protect  pas- 
sengers from  any  disturbance  which  due  pre- 
caution requires  that  it  should  anticipate. 

[3]  The  law  on  the  subject  is  too  well  es- 
tablished to  require  discussion.  It  is  the  du- 
ty of  a  carrier  to  use  the  highest  degree  of 
care  to  protect  a  passenger  from  the  attacks 
of  a  fellow  passenger,  when  the  carrier  has 
knowledge  of  the  existence  of  danger  from 
this  cause,  or  of  facts  from  which  the  dan- 
ger may  be  reasonably  anticipated.  Frank- 
lin V.  AUantic  Ry.,  74  S.  0.  340,  54  S.  B* 
578;  Anderson  iv.  S.  C.  &  G.  R.  R.  Co.,  77 
S.  G.  434,  58  S.  E.  149,  122  Am.  St  Rep. 
501;  Norris  v.  Southern  Ry.,  84  S.  G.  15,  65 
S.  EL  956.  The  evidence  shows,  beyond  dis- 
pute, that  the  railway  company  in  this  case 
had  reason  to  anticipate  injury  to  its  passen- 
gers from  any  of  the  rioters  on  the  train; 
and  there  was  evidence  from  which  the  jury 
could  reasonably  infer  that  Dukes,  who  in- 
flicted the  Injury,  was  conspicuous  among 
the  rioters,  and  Uiat  the  servants  of  the  de- 
fendant in  charge  of  the  train  were  negli- 
gent in  not  using  all  available  means  to 
quell  the  riot  and  protect  the  plaintiffs  and 
other  passengers. 

It  follows  that  there  was  no  error  in  re- 
fusing to  order  a  nonsuit,  or  to  direct  a  ver- 
dict in  favor  of  the  defendant. 

Affirmed. 

GARY,  G.  J.,  and  HTDRICK,  WAl^S,  and 
FRASER,  JJ.,  concur. 


(93  S.  C.  829) 
CARTER  T.  SOUTHERN  RY.  CO.  et  alf 

(Supreme  Court  of  South  Carolina.     Oct  2, 

1912.) 

1.  Railboads  (f  398*)— Death  of  Person 
ON  Track  —  Negligence  —  Contributobt 
Negligence— Question  fob  Jury. 

In  an  action  for  the  death  of  a  pedestrian 
on  a  railroad  trackj  struck  by  a  train,  evidence 
held,  bj  equally  divided  court,  to  support  a  ver- 
dict of  actionable  negligence  and  freedom  from 
contributory  negligence,  authorizing  a  recov- 
ery. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  Sf  1356-1363;  Dec  Dig.  i  398.*] 

2.  Railboads  (§  358*)— Injuries— Licensees 
ON  Track— Liability. 

A  licensee  on  a  railroad  track  by  express 
permisadon  to  use  it,  or  by  implied  acquiescence 
in  its  use*  is  entitled  to  ordinary  care  on  the 

gart  of  trainmen  to  prevent  injury  to  him;  and 
e  may  recover  for  injuries  due  to  mere  negli- 
gence on  the  part  of  the  trainmen,  unless  guilty 
of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1236,  1237;  Dec.  Dig.  S  358.*] 


3.  JUDOUBNT    (I  289*)— PABTIBfl. 

Where  aJD  action  for  the  death  of  a  pedes- 
trian on  a  railroad  track,  struck  by  a  train,  was 
brought  against  the  company  and  the  engineer, 
and  the  jury  rendered  a  verdict  against  tbe 
company  in  favor  of  plaintiff,  and  in  favor  of 
the  engineer,  a  judgment  for  plaintiff  on  the 
verdict  held,  by  equally  divided  court,  author- 
ized under  the  evidence. 

[Ejd,  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  S  417;    Dec.  Dig.  i  239.*] 

Woods  and  Hydrick,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;   R.  C.  Watts,  Judge. 

•*To  be  officially  reported." 

Action  by  Mary  J.  Carter,  as  adminiB^ 
tratriz  of  J.  T.  Carter,  deceased,  against 
the  Southern  Railway  Company  and  another.- 
From  a  Judgment  for  plaintiff  against  de- 
fendant named,  It  appeals.    Af&rmedL 

The  following  are  the  exceptions: 

"(1)  Because  his  honor  erred  In  refusing 
to  grant  the  motion  for  a  nonsuit  and  to  di- 
rect a  verdict  in  favor  of  the  defendant  upon 
the  first  ground,  which  was  'tliat  there  is 
no  evidence  in  the  case  tending  to  show 
any  breach  of  duty  owed  by  the  defendant  to 
the  plaintiff's  intestate,  and  no  evidence  of 
any  negligence  whatever  upon  the  part  of 
the  defendant  company  that  was  the  proxi- 
mate cause  of  his  death.'  The  error  being 
that  the  undisputed  evidence  shows  that 
there  was  no  negligence  on  the  part  of  the 
defendant  company,^ its  servants  or  agents, 
that  was  tbe  proximate  cause  of  the  death 
of  plaintiff's  intestate. 

"(2)  Because  his  honor  erred  in  refusing 
the  motion  for  a  nonsuit  and  to  direct  a 
verdict  upon  the  second  ground  urged,  which 
was  'that  the  undisputed  evidence  shows  that 
at  the  time  of  his  death  the  deceased  was  a 
trespasser  upon  the  track  of  the  defendant 
company,  and  there  is  no  evidence  of  anj 
recklessness,  wantonness,  or  willfulness  on 
the  part  of  the  defendant,  after  he  was 
discovered  to  be  on  the  track,  that  was  the 
proximate  cause  of  his  death.'  The  error 
being  that,  under  the  undisputed  facts  and 
law  applicable  thereto,  the  plaintiff's  intes- 
tate was  a  trespasser  upon  the  track  of 
the  defendant  company  at  the  time  of  his 
death;  and,  there  being  no  evidence  of  reck- 
lessness, wantonness,  or  willfulness  shown« 
after  he  was  discovered  to  be  on  the  track, 
his  honor,  therefore  should  have  granted  the 
motions  for  a  nonsuit,  and  for  the  direction 
of  a  verdict 

''(3)  Because  his  honor  erred  In  refusing 
the  motion  for  a  nonsuit,  and  to  direct  a 
verdict  upon  the  third  ground,  which  was 
*that  there  is  no  evidence  that  this  was  a 
traveled  place  in  the  legal  sense,  and  no 
evidence  of  negligence  in  striking  the  plain- 
tiff at  a  traveled  place,  which  was  the  prox- 
imate cause  of  his  death.'  The  error  being 
that,  the  complaint  having  alleged  that  the 
plaintifiTs  intestate  was  walking  on  the  track 
of  the  defendant  company   'at  a   traveled 
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plaoe/  and  tbere  being  no  testimony  In  law 
to  support  snch  allegation,  and  no  evidence 
of  negligence  in  striking  the  plaintiff  at  a 
'traveled  place/  his  honor  should  have  grant- 
ed said  motions. 

"(4)  Because  his  honor  erred  in  refusing 
the  motion  for  a  nonsuit  and  to  direct  a  ver- 
dict upon  the  fourth  ground,  which  was  *that, 
if  the  evidence  shows  that  deceased  was  a 
licensee  upon  the  track  of  the  defendant 
company,  then  there  is  no  evidence  of  any 
negligence  on  the  part  of  the  defendant  com- 
pany, or  of  a  breach  of  any  duty  that  the  de- 
fendant owed  plaintlfTs  intestate,  if  he  was 
a  licensee;  there  being  no  evidence  of  any 
lack  of  care  on  the  part  of  the  defendant 
company  that  was  the  proximate  cause  of 
his  death.'  The  error  being  that  there  was 
no  evidence  of  negligence  on  the  part  of  the 
defendant  company,  its  servants  and  agents, 
even  if  the  plaintiff's  intestate  was  a  li- 
censee; but,  as  the  testimony  clearly  showed, 
under  the  law,  that  the  plaintiff's  intestate 
could  not  be  a  licensee  upon  the  track  of  the 
defendant  company  at  the  point  where  he 
was  struck  and  killed,  there  was  absolutely 
no  evidence  of  any  breach  of  duty  that  the 
defendant  owed  the  plaintiff's  intestate,  as 
there  was  no  evidence  of  any  lack  of  care 
on  the  part  of  the  defendant  company  after 
it  discovered  plaintiff's  intestate  on  the  track. 

*'(5)  Because  his  honor  erred  in  not  grant- 
ing the  motion  for  a  nonsuit  and  for  di- 
rection of  a  verdict  upon  the  fifth  ground, 
which  was  'that  the  undisputed  evidence 
shows  that  the  deceased  was  guilty  of  con- 
tributory negligence,  which  was  the  proxi- 
mate cause  of  his  death.'  The  error  being 
that  the  undisputed  evidence,  from  which  no 
other  reasonable  inference  can  be  drawn, 
clearly  shows  that  plaintiff's  intestate  was 
guilty  of  contributory  negligence  as  a  matter 
of  law, 

*'(6)  Because  his  honor  erred  in  charging 
the  Jury  as  follows:  'Now,  I  charge  you  as 
a  matter  of  law  that  if  the  public  generally 
are  permitted  by  a  railroad  company  to 
travel  on  their  railroad  track  openly,  noto- 
riously, adversely,  and  continuously  for  20 
years  or  more,  then  that  makes  them  li- 
censees. If  the  railroad  company  know  that 
they  are  using  their  track  and  traveling  over 
it — that  is,  the  public  generally — for  20  years 
or  more,  openly,  notoriously,  continuously, 
and  adversely,  against  their  claim,  or  against 
their  exclusive  right  to  use  it  themselves, 
and  they  acquiesce  in  that  and  permit  it, 
and  do  not  order  them  off,  and  do  not  pre- 
vent their  doing  it,  then  the  law  says  the 
public  generally  acquires  a  right  or  license 
to  travel  up  and  down  that  road,  to  use  it 
as  a  thoroughfare  for  the  purposes  of  walk- 
ing on  it*  The  Court:  'Is  the  law  20  or  10 
years?'  Mr.  McDonald:  'For  adverse  pos- 
session? Ten  years,  adverse  possession;  20 
years,  presumption  of  the  grant'  The  Court: 
*If  the  railroad  company  permits  the  public 
generally  to  use  their  railroad  track  for  a 


thoroughfare,  people  to  walk  on  It,  and  use 
it  as  a  passway  or  anything  of  that  sort, 
openly,  notoriously,  adversely,  and  contin- 
uously for  10  years  or  more,  and  they  ac- 
quiesced in  it,  and  consent  to  it,  or  do  not 
raise  any  row  over  it,  and  permit  it  If  that 
goes  on  for  10  or  more  years  openly,  noto- 
riously, continuously,  and  adversely,  then 
that  gives  them  a  permissive  right  or  a  li- 
cense to  use  the  track  for  that  purpose.  It 
does  not  mean  that  one  man  can  use  it  for 
that  length  of  time.  It  means  the  public 
generally,  who  go  up  and  down  the  railroad 
track.  The  jury  must  be  satisfied  that  the 
public  generally  have  continuously,  openly, 
notoriously,  and  adversely  for  10  years  or 
more  traveled  the  road  as  a  matter  of  right, 
and  not  as  a  matter  of  permission,  and  that 
the  railroad  has  acquiesced  in  that  or  that 
they  had  knowledge  of  it  and  permitted  it 
When  that  is  the  case,  they  are  called  li- 
censees; that  is,  the  public  generally  has  a 
license  to  walk  up  and  down  the  railroad 
track.'  The  error  being  that  neither  an  indi- 
vidual nor  the  public,  by  use  of  a  railroad 
track  for  any  length  of  time,  can  acquire  an 
adverse  use  thereof,  so  as  to  ripen  into  a 
right  to  its  use,  either  as  licensee  or  other- 
wise; and  it  was  error  in  his  honor  to  hold 
and  charge  otherwise. 

"(7)  Because  his  honor  erred  In  charging 
the  Jury  as  follows:  'If  in  this  case  the 
railroad  company  was  negligent  and  careless 
— ^that  is,  if  the  agents  and  servants  of  the 
company  failed  to  observe  due  care  and  dae 
precaution  so  as  not  to  injure  plaintiff's  in- 
testate in  this  case  (that  is.  Carter)  if  Car- 
ter was  a  licensee  (that  is,  the  public  had 
acquired  a  right  to  walk  up  and  down  this 
railroad  track  imder  the  law,  as  I  have 
given  it  to  you) — and  that  carelessness  and 
negligence  on  their  part  was  the  cause  of 
the  injury  to  Carter,  and  Carter  did  not 
by  any  act  of  negligence  or  carelessness  on 
his  part,  contribute  to  the  direct  and  prox- 
imate cause  of  his  injury,  then,  under  cir- 
cumstances of  that  sort  the  plaintiff  would 
be  entitled  to  recover  such  actual  damages 
sustained  proportionate  to  the  injury  sus- 
tained.' The  error  being  that  plaintiff's  in- 
testate could  not  acquire  a  right  to  the  use 
of  defendant's  track  at  the  point  where 
he  was  killed  by  adverse  use  or  otherwise, 
as  a  matter  of  law;  and  the  defendant  com- 
pany, its  agents  and  servants,  did  not  owe 
to  him  due  care  as  a  licensee,  and  It  was  er- 
ror to  charge  the  Jury  as  above  set  forth. 

"(8)  Because  his  honor  erred  in  charging 
the  Jury  as  follows:  'Now,  I  charge  you  fur- 
ther, as  a  matter  of  law,  that  a  railroad 
company  in  running  its  cars  over  its  track 
has  a  right  to  assume,  in  the  absence  of 
anything  to  the  contrary,  or  any  proof  to 
the  contrary,  that  when  a  person  Is  walk- 
ing on  its  track,  and  they  see  or  hear  the 
approach  of  a  train,  or  if  they  give  the  nec- 
essary signals  and  everything  of  that  sort 
they  have  a  right  to  assume  that  the  party 
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walking  on  the  track  will  get  off  the  track 
and  get  out  of  the  way  of  the  approaching 
train.  At  the  same  time  the  law  requires 
the  engineer,  the  party  in  charge  of  the 
train,  the  locomotive  running  it,  to  observe 
due  care  and  due  precaution  not  to  Inflict 
injury  to  any  person  that  is  on  the  track. 
They  must  observe  due  care  and  due  pre- 
caution, exercise  the  ordinary  care,  do  what 
an  ordinary  prudent  person  would  do,  under 
similar  circumstances,  not  to  inflict  any  in- 
jury on  any  person  on  the  track,  and  give 
the  necessary  signals,  and  they  do  not  get 
off,  and  there  is  any  reasonable  way  where- 
by he  can  stop  the  train  and  prevent  the  in- 
Jury,  and  he  does  not  observe  due  care  and 
due  precaution,  but  is  careless  and  negligent, 
and  does  not  observe  due  care  and  due  pre- 
caution, and  injures  any  one  under  circum- 
stances of  that  sort,  and  the  party  injured 
does  not,  by  any  act  of  carelessness  and 
negligence  on  his  part,  in  any  manner  con- 
tribute to  the  direct  and  proximate  cause 
of  his  injury,  then  the  party  injured,  or  the 
party  suing  for  him,  would  have  a  right  to 
recover  such  actual  damages  as  sustained, 
proportionate  to  the  injury  sustained.'  The 
error  being  that  such  large  was  confusing  to 
the  Jury,  inasmuch  as  his  honor  failed  to 
distinguish  between  the  duty  owed  a  licensee 
and  a  trespasser,  and  thus  charged  the  jury 
that,  even  if,  under  the  facts,  the  jury  should 
find  that  plaintiff's  intestate  was  a  tres- 
passer, still  the  defendant  company  would 
be  liable  if  it  failed  to  observe  due  care  and 
due  precaution,  or  failed  to  exercise  ordi- 
nary care;  whereas  the  law  is  that  if  he 
was  a  trespasser  the  mere  failure  to  observe 
due  care  or  ordinary  care  would  not  render 
the  defendant   liable. 

"(9)  Because  his  honor  erred  in  charging 
the  Jury  as  follows:  *If  you  think  one  de- 
fendant was  careless  and  negligent  and  the 
other  was  not,  or  the  agents  and  servants  of 
the  other  were  not,  then  your  verdict  can 
be  against  one  of  the  defendants.  You  can 
say,  *'We  find  for  the  plaintiff  against  the 
Southern  Railway  Ck>mpany  so  many  dollars 
damages,"  sign  your  name  as  foreman;  or, 
"We  find  against  the  defendant,  Herring,*' 
and  sign  your  name  as  foreman.'  The  error 
being  that  there  could  be  no  verdict  against 
the  defendant  railway  company,  unless  its 
codefendant,  Herring,  was  guilty  of  negli- 
gence; and  his  honor  should  have  charged 
the  Jury  that  there  could  be  no  separate  ver- 
dict against  the  defendant  Southern  Railway 
Company  if  the  Jury  concluded  that  defend- 
ant Herring  was  not  guilty  of  negligence. 

"(10)  Because  his  honor  erred  in  not  grant- 
ing a  new  trial  upon  the  first  ground,  which 
was  *that  the  evidence  in  this  case  shows 
that  plaintiff's  intestate  was  a  trespasser 
upon  the  railroad  track  at  the  time  he  was 
killed,  as  he  was  not  injured  at  a  public 
crossing,  street,  or  traveled  way,  nor  in  a 
populous  community,  where  he  had  acquired 
a  license  to  be  upon  the  track ;  and  there  is 


no  evidence  of  willfulness,  wantonness,  or 
recklessness  on  the  part  of  the  defendant, 
its  agents  and  servants.'  The  error  t>eiDg 
that  the  undisputed  evidence  showed  that 
plaintiff's  intestate  was  a  trespasser;  and 
there  was  no  evidence  of  willfulness,  wanton- 
ness, or  recklessness  on  the  part  of  the  de- 
fendant, its  agents  and  servants,  that  was 
the  proximate  cause  of  his  death." 

"(12)  Because  his  honor  erred  in  refusing 
motion  for  new  trial  upon  the  second  ground, 
which  was  'that,  even  if,  under  the  facts 
and  the  law,  plaintiff's  intestate  was  a  li- 
censee on  the  track  of  the  defendant  com- 
pany, there  Is  no  evidence  of  any  negligence 
on  the  part  of  the  defendant  company,  or  any 
breach  of  duty  that  it  owed  to  plaintllTs  in- 
testate, as  there  was  no  evidence  of  any 
lack  of  ordinary  care  on  the  part  of  the 
defendant  company  or  its  agents,  after  dis- 
covering him  on  the  track;  and  the  positive 
testimony  shows  that  the  station  signal  was 
blown,  and  the  danger  signals  were  given  In 
ample  time  for  plaintiff's  intestate  to  have 
stepped  off  the  track;  and  the  evidence  fur- 
ther shows  that  defendant's  agents  and  serv- 
ants used  every  reasonable  measure  and  pre- 
caution, by  applying  the  emergency  brakes, 
to  avoid  injury  to  plaintiff's  intestate,  after 
discovering  him  on  the  track.'  The  error 
being  that,  even  if  plaintiff's  Intestate  was 
a  licensee,  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendant  company; 
but,  on  the  contrary,  the  undisputed  evi- 
dence showed  that  every  reasonable  measure 
and  precaution  to  prevent  injury  to  plain- 
tiff's intestate  was  observed  by  defendant's 
agents  and  servants,  after  discovering  him 
on  the  track  and  that  he  failed  to  heed  the 
danger  signals. 

"(13)  Because  his  honor  erred  in  refusing 
motion  for  a  new  trial  on  the  third  ground, 
which  was  'that,  whether  plaintiff's  intestate 
be  considered  a  trespasser  or  a  licensee 
upon  defendant's  track,  the  undisputed  tes- 
timony shows  that  he  was  guilty  of  contrib- 
utory negligence,  he  having  gotten  upon  the 
track  at  a  time  when  he  knew  that  defend- 
ant's train  was  about  due,  knowing  that  he 
was  deaf,  walking  with  his  back  towards 
the  coming  train,  and  failing  to  look  behind 
him,  or  to  adopt  any  other  means  to  dis- 
cover the  approaching  train;  and  such  con- 
tributory negligence  on  his  part  was  a  prox- 
imate cause  of  his  death.'  The  error  being 
that,  whether  plaintiff's  intestate  was  a 
trespasser  or  a  licensee  upon  the  track,  the 
undisputed  evidence  showed  that  he  was 
guilty  of  contributory  negligence  as  a  matter 
of  law;  and  such  contributory  negligence 
was  the  proximate  cause  of  his  death." 

B.  Ik  Abney,  of  Columbia,  and  McDonald 
&  McDonald,  of  Winnsboro,  for  api>ellant 
A.  S.  &  W.  D.  Douglas,  of  Winnsboro,  for 
respondent 

FRASER,  J.  This  was  an  action  for  puni- 
tive  and  actual   damages,   brought   by   the 
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plaintiff,  as  admlBlstratrix;  for  the  wrong- 
fu)  killing  of  her  husband'  by  the  defend- 
iants. 

The  defendant  J.  H.  Herring  was  the  en- 
gineer operating  the  train  that  killed  the 
deceased.  The  verdict  was  against  the  rail- 
way company  alone,  and  was  for  $12,500. 
This  verdict  was  reduced  to  $9,000  by  an 
order  of  Hon.  R.  0.  Watts  and  the  acceptance 
by  the  plaintiflP.  Judgment  was  entered  for 
^;000  and  costs.  From  this  Judgment,  the 
defendant  railway  appealed  on  the  grounds 
set  out  in  the  exceptions,  which  will  be  re- 
ported. 

-  It  seems  that  the  deceased  lived  near 
Blackstock,  in  Fairfield  county,  and  was  go- 
ing to  said  town  to  his  business  on  the  morn- 
ing of  the  6th  of  June,  1910,  and  walked  on 
the  railway  track,  and  not  on  the  public 
highway  that  adjoined  the  track.  The  de- 
•ceased  had  been  deaf  and  dumb,  but  he 
had  learned  to  talk,  but  was  still  deaf.  The 
complaint  alleged  that  the  deceased  was  trav- 
eling on  the  track  where  the  public  had  been 
accustomed  to  walk  for  more  than  20  years, 
and  the  deceased  had  the  right  to  walk 
there.  The  defendant  claimed  that  the  de- 
ceased was  a  trespasser,  and,  being  deaf, 
was  guilty  of  contributory  negligence  in 
walking  on  a  railroad  track,  especially  when 
he  ought  to  have  known  that  the  train  that 
killed  him  was  due,  and  walked  in  the  same 
idirection  as  the  approaching  train,  with  his 
4)ack  to  it. 

The  defendant  moved  for  a  nonsuit,  for 
the  direction  of  a  verdict,  and  for  a  new 
trial,  all  of  which  were  refused,  except  the 
-partial  relief  of  a  new  trial  nisi. 

The  exceptions  raise  four  questions:  (1) 
Was  there  any  evidence  to  go  to  the  Jury 
on  the  question  of  negligence  of  the  de- 
fendants? (2)  Did  the  defendants  owe  to 
the  deceased  due  care?  (3)  When  the  com- 
plaint alleged  the  Joint  negligence  of  the 
two  defendants,  could  Judgment  be  given 
Against  one?  (4)  Was  there  indisputable 
-evidence  of  contributory  negligence^ 

[1]  1.  Was  there  any  evidence  to  go  to  the 
jury  on  the  question  of  negligence  of  the  de- 
fendants? 

There  was  evidence  that  the  whistle  sound- 
ed at  the  whistle  post,  over  1,000  feet  away, 
but  that  the  deceased  did  not  get  off  the 
track;  that  from  that  point  the  deceased  was 
in  full  view  of  those  on  the  engine,  and  it 
was  a  question  on  the  nonsuit  as  to  whether 
they  did  see  him  or  not  If  they  did  see  him, 
then  the  question  is  answered  by  Haltiwan^ 
ger  V.  Railroad  Co.,  64  S.  G.  23,  41  S.  E. 
810:  "  ♦  ♦  ♦  An  examination  of  the  *case* 
shows  that  there  was  some  testimony  tend- 
ing to  show /that  the  engineer  did  see  the 
deceased  on  the  track,  and,  as  a  person 
walking  on  a  railroad  track  in  front  of  an 
approaching  train  is  always  'in  a  t>osition 
of  apparent  danger,'  we  think  there  was,  at 
least,  some  evidence  tending  to  show  that 


the  engineer  running  the  train  saw  that  the 
deceased  was  in  a  position  of  apparent  dan- 
ger; and  therefore  we  are  of  opinion  that 
there  was  no  error  in  refusing  the  motion 
for  a  nonsuit  upon  either  of  the  grounds 
upon  which  such  motion  was  based.*' 

The  testimony  for  the  defendants  shows 
that,  as  a  matter  of  fact,  both  the  engineer 
and  fireman  saw  him.  The  testimony  fur- 
ther shows  that  for  more  than  1,000  feet  the 
fireman  said  nothing  to  the  engineer  about 
it,  until  the  engineer  had  reached  for  the 
brake  and  whistle.  He  said:  "Mr.  Herring 
blew  the  whistle  before  I  said  anything.  He 
reached  up  to  the  whistle.  I  said:  'We  are 
going  to  hit  him.  Hold  it*  The  conductor 
said:  'About  the  time  the  brakes  went  down, 
we  struck  him. ' "  Thus  it  seems  that  there 
was  evidence  that  no  effort  was  made  to 
stop  the  train  or  give  the  danger  signal  until 
it  was  apparent  that  the  deceased  would  be 
struck. 

Again,  the  flagman  said:  "Well,  I  heard 
the  engineer  sound  the  danger  signal,  and 
about  the  same  time  felt  the  brakes  go  on 
in  emergency,  and  I  looked  out  of  the  win- 
dow right  quick  on  the  right-hand  side  and 
saw  the  man  fly  out  to  one  side." 

The  answer  to  this  question  Is:  There  was 
evidence  of  negligence. 

[2]  2.  Did  the  defendants  oWe  the  deceased 
due  care? 

It  is  true  his  honor  erred  in  charging  that 
the  public  could  acquir.e  a  right  to  travel 
the  road;  but  the  practical  qiiestion  is: 
When  the  agents  of  the  defendant  saw  the 
deceased  in  a  position  of  danger,  did  they 
owe  him  and  to  humanity  due  care?  This 
question  is  answered  by  Sanders  v.  Railway, 
90  S.  0.  335,  73  S.  B.  357:  "Plaintiff's  tes- 
timony tended  to  show  that  he  was  struck 
while  walking  alongside  of  defendant's  track 
in  a  well-beaten  path  at  a  place  where  the 
general  public  had  been  accustomed  to  walk 
for  many  years,  without  any  objection  from 
defendant;  that  the  train  which  struck  him 
was  running  backwards  at  a  rate  of  from 
12  to  20  miles  an  hour,  through  a  populous 
section  of  the  city  of  Charleston,  at  a  place 
where  men,  women,  and  children  were  con- 
stantly passing  and  repassing  along  de- 
fendant's right  of  way  and  upon  and  neai 
its  tracks;  that  the  train  ran  upon  him 
from  behind,  without  any  signal  or  warning 
of  its  approach  being  given.  We  think  this 
testimony  made  out  a  prima  facie  case  for 
plaintiff.  From  it  the  Jury  might  reason- 
ably have  inferred  that  the  use  of  its  right 
of  way  by  the  public  was  known  to  and  ac- 
quiesced in  by  defendant ;  and  therefore  that 
plaintiff  was  a  licensee  and  entitled  to  ordi- 
nary care  on  the  part  of  defendant  to  pre- 
vent injury  to  him ;  and  also,  from  the  fre- 
quency of  the  use  by  the  general  public, 
that  defendant  should  have  anticipated  the 
presence  of  persons  on  or  near  its  tracks 
at  that  place,  and  should  have  exercised  due 
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care  to  prevent  injury  to  them.  Jones  ▼. 
Railway,  61  S.  0.  556,  39  S.  E.  758 ;  Matthews 
T.  Railway,  67  S.  C.  499,  46  S.  E.  335  [65 
L.  R.  A.  .286];  McKeown  ▼.  Railroad  Oo., 
68  S.  O.  483,  47  S.  E.  713;  Goodwin  v. 
Railroad  Co.,  82  S.  G.  321,  64  S.  E.  242; 
Bamberg  v.  Railroad  Co.,  72  S.  G.  389,  51 
S.  E.  988;  Lamb  y.  Railroad  Go.,  86  S.  G. 
106,  67  S.  E.  958  [138  Am.  St.  Rep.  1030]." 

The  testimony  here  showed  that  the  rail- 
road track  to  Blackstock  had  been  used  for 
more  than  20  years  by  i>edeetrlans,  without 
abjection,  and  a  great  many  people  used  it 
But  if  the  deceased  had  been  a  trespasser, 
then,  in  Jones  y.  RaUway,  61  S.  G.  559,  39 
S.  E.  759,  it  is  said:  "It  is  the  trespasser's 
duty  to  look  out  for  himself,  and  to  glye  the 
railway  company  a  dear  track  by  getting  out 
of  the  way.  If,  however,  the  servants  of 
the  railroad  company  should  discover  a  tres- 
passer upon  the  track,  and  should  then  fail 
to  use  ordinary  care,  under  the  drcumstanc- 
es,  to  avoid  running  him  down,  this  would 
be  evidence  from  which  a  Jury  might  infer 
that  the  injury  was  the  result,  not  of  mere 
Inadvertence,  but  of  a  conscious  failure  to 
observe  due  care,  or  of  wantonness  or  will- 
fulness.*' 

It  may  be  said  that  wantonness  and  will- 
fulness had  been  eliminated  from  the  case. 
As  a  foundation  for  punitive  damages,  they 
were  eliminated  from  the  case;  but  the  de- 
fendant was  still  required  to  make  out  Its 
affirmative  defense  of  contributory  negli- 
gence, and  if  the  facts  subsequently  proven 
showed  willfulness  the  plea  could  not  pre- 
vail. 

[3]  3.  When  the  complaint  alleged  the  Joint 
negligence  of  the  two  defendants,  could  Judg- 
ment be  given  against  one? 

This  question  is  answered  by  several  com- 
paratively recent  cases,  and  the  answer  is 
that  It  can.  Ruddell  v.  Railway,  75  S.  G. 
293,  294,  55  S.  E.  529:  "In  the  next  place, 
it  is  Insisted  the  verdict  should  have  been 
set  aside,  because  the  fact  that  the  finding 
was  against  the  railroad  company,  and  not 
against  its  agent,  who  was  directly  respon- 
sible for  the  digging  and  proper  guarding 
of  the  hole,  shows  that  the  verdict  was 
due  to  prejudice  or  partiality;  the  evidence 
of  negligence  and  wantonness  being  much 
stronger  against  him  than  against  the  rail- 
road company.  There  was  no  error  of  law 
in  refusing  the.  motion  on  this  ground,  be- 
cause the  liability  of  the  railway  company 
and  Brlnkley,  its  agents  and  codefendant, 
was  Joint  and  severaL  Schumpert  v.  Rail- 
way and  Hutchinson,  65  S.  G.  332,  43  S.  E. 
813  [95  Am.  St  Rep.  802] ;  Gardner  v.  RaU- 
way Go.  and  Pierson,  65  S.  G.  341,  43  S.  E. 
816;  Garson  v.  Railway,  Arwood,  and  Mil- 
ler, 68  S.  G.  55,  46  S.  E.  525." 

The  testimony  was  not  clear  as  to  what 
the  engineer  could  see  on  the  left  of  the 
center  of  the  track.  The  Jury  may  have 
thought  that  the  engineer's  view   was  ob- 


structed by  the  boiler,  and  that  the  flreman. 
the  agent  of  tl^e  defendant  company,  who 
was  on  the  left  side  of  the  engine,  was  at 
fault  in  not  notifying  him  of  the  danger  in 
tima 

4.  Was  there  Indisputable  evidence  of  con- 
tributory negligence? 

The  deceased  had  been  warned  not  to  go 
on  the  railroad  track,  and  he  replied  **that 
an  automobile  had  brushed  his  clothes,  and 
it  looked  as  if  there  was  no  place  for  hiin 
to  walk  on  the  railroad  or  public  road." 

There  was  evidence  that  when  his  employ- 
er desired  to  attract  the  attention  of  the 
deceased  he  stamped  the  floor,  and  the  de- 
ceased, feeling  the  vibrations  of  the  floor, 
gave  attention.  The  deceased  seems  to  have 
depended  on  the  telephonic  message  of  a 
coming  train  transmitted  along  the  railroad 
irons  and  perceived  through  his  feet  The 
deceased  had  considered  the  matter^  and 
seemed  to  have  considered  the  railroad  the 
safer  place.  He  had. considered  the  matter, 
and  it  was  for  the  Jury  to  say  whether  his 
conclusion  was  negligently  found,  or  was 
simply  an  error  of  Judgment 

The  Judgment  of  this  court  is  that  the 
Judgment  appealed  from  be  affirmed. 

GARY,  G.  J.,  concurs.  WATTS,  J.,  dis- 
qualified. 

WOODS,  J.  (dissenting).  In  this  actiOB 
against  the  Southern  Railway  Gompany  and 
J.  H.  Herring,  one  of  its  engineers,  the 
plaintiff,  as  administratrix,  recovered  Judg- 
ment against  the  defendant  railway  compa- 
ny on  a  complaint  containing  the  following 
allegations  attributing  the  death  of  J.  T. 
Garter,  plaintiff's  intestate,  to  the  actionable 
negligence  of  the  defendants:  '*That  on  the 
morning  of  the  6th  day  of  June,  A.  D.  1910, 
the  said  J.  T.  Garter,  since  deceased,  was 
walking  along  the  track  of  the  said  Southern 
Railway  from  his  home,  situate  a  short 
distance  south  of  the  town  of  Blackstock, 
In  the  state  aforesaid,  a  station  on  defend- 
ant Southern  Railway  Company's  raUroad, 
on  his  way  to  engage  in  lawful  business  in 
said  town,  whlcn  said  track,  on  and  along 
which  plaintiff's  Intestate  was  walking,  had 
been  used  by  the  public  as  a  traveled  place 
for  20  years  or  more  last  past  before  said 
6th  day  of  June,  A.  D.  1910 ;  and  while  said 
intestate  was  oh  said  traveled  place,  as 
aforesaid,  he  was  negligently,  recklessly, 
wantonly,  unexpectedly  approached  from  his 
rear,  he  being  totally  deaf,  by  one  of  the 
defendant  Southern  Railway  Company's  lo- 
comotives, operated  by  the  defendant  J.  H. 
Herring,  as  engineer  thereon,  drawing  a 
train  of  cars,  at  a  very  high  fate  of  speed, 
and  without  due  and  reasonable  precaution, 
and  through  the  Joint  and  concurrent  negli- 
gence, recklessness,  and  wantonness  of  said 
defendants,  as  aforesaid,  caused  said  loco- 
motive drawing  said  train  of  cars  to  strikt 
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said  Intestate*  and  bo  injured  him  that  he 
then  and  there  died." 

The  main  question  to  be  decided  is  wheth- 
er the  circuit  Judge  should  have  granted  a 
nonsuit  on  the  evidence  offered  by  the  plain- 
tiff, or  should  have  directed  a  verdict  in 
favor  of  defendant  at  the  close  of  the  evi- 
dence on  both  sides,  on  the  grounds,  first, 
that  the  testimony  on  behalf  of  the  plain- 
tiff did  not  tend  to  prove  that  Carter's  death 
was  due  to  the  negligence  of  the  defend- 
ant, but,  on  the  contrary,  admitted  of  no 
other  inference  than  that  the  fatality  was 
due  solely  to  his  own  negligence;  and,  sec- 
ond, that  if  the  testimony  admitted  of  an 
inference  of  negligence  against  the  defend- 
ants it  showed  conclusively  that  intestate 
was  guilty  of  contributory  negligence. 

Though  railroad  companies  are  held  to  the 
exercise  of  great  care  in  running  trains 
through  the  country  at  high  speed,  the  es- 
tablished right  of  railroads  to  the  use  of 
their  tracks,  and  the  right  of  the  public 
to  require  of  railroads  prompt  and  efficient 
service,  should  not  be.  sacrificed  or  impaired 
in  favor  of  pedestrians  who,  for  their  own 
convenience,  recklessly  take  the  risk  of 
walking  the  track  in  the  ftice  of  obvious 
danger. 

The  general  rules  of  reason  applied  by 
this  court,  and  by  courts  generally,  may  be 
thus  stated: 

(1)  Due  care  requires  that  those  in  charge 
of  such  a  dangerous  instrumentality  as  a 
railroad  train  should  keep  a  lookout  ahead ; 
and  f^ure  to  keep  such  a  lookout  may  be 
evidence  of  negligence,  or  willfulness,  or 
wantonness,  according  to  the  circumstances. 

(2)  Persons  who  use  a  railroad  track  as 
a  walkway  without  a  license,  either  express 
or  implied,  are  trespassers*  and  those  in 
charge  of  a  railroad  train  owe  them  no  duty, 
except  not  to  injure  them  willfully  or  wan- 
tonly. Hence,  if  the  failure  to  keep  a  look- 
out is  found  to  be  merely  negligent,  and  not 
a  wanton  or  willful  disregard  of  duty,  such 
trespassers  cannot  complain  or  avaU  them- 
selves of  the  failure. 

(3)  When  a  railroad  servant  charged  with 
the  duty  of  keeping  a  lookout  sees  a  tres- 
passer on  the  track*  he  may  assume  that 
he  is  aware  of  the  danger  and  will  jget  off; 
but  if  he  has  reason  ,to  infer  from  appear- 
ances that  the  trespasser  has  not  heard  the 
train  the  duty  arises  to  signal  him,'  and 
failure  to  signal  in  such  circumstances  may 
be  some  evidence  of  willfulness  and  wanton- 
nes& 

(4)  If,  by  a  wanton  or  willful  disregard 
of  the  duty  to  keep  a  lookout,  the  employ^ 
in  charge  of  the  engine  fails  to  see  even 
a  trespasser  helpless  on  the  track,  or  if  such 
employ^  fails  to  stop  when  he  observes  the 
trespasser  to  be  helpless,  the  trespasser  is 
not  precluded  by  his  own  mere  negligence 
from  recovering  for  the  resulting  injuries. 

(6)  When  the  fitilure  to  keep  a  lockout,  or 


to  signal,  or  to  observe  one  helpless  on  the 
track,  or  to  stop  the  train  to  rescue  such  help- 
less person,  is  due  to  mere  negligence,  a  tres- 
passer who  receives  injuries  cannot  recover; 
but  one  who  is  a  licensee  on  the  track,  either 
by  express  permission  to  use  it,  or  by  implied 
acquiescence  in  its  use,  may  recover  for  in- 
juries due  to  mere  negligence  in  the  particu- 
lars mentioned,  unless  he  has  himself  been 
guilty  of  contributory  negligence. 

(6)  A  railroad  servant  in  charge  of  a  train 
discharges  his  duty  when  he  duly  signals  even 
a  licensee  on  the  track  of  the  approach  of 
the  train,  unless  from  appearances  or  other- 
wise he,  as  a  reasonable  man,  ought  to  have 
observed  that  the  person  on  the  track  was 
oblivious  of  the  danger,  notwithstanding  the 
noise  and  the  signals,  or  was  unable  to  get 
off  the  track. 

Taking  the  testimony  for  the  plaintiff  as 
true,  the  circumstances  of  the  killing  were 
as  follows:  The  deceased,  J.  T.  Carter,  was 
an  intelligent  deaf  man,  who  had  been  edu- 
cated and  taught  to  speak  at  the  Cedar 
Springs  Institute.  He  was  39  years  old* 
and  vtras  living  with  his  wife,  also  deaf,  and 
his  children  near  the  line  of  the  Southern 
Railway,  between  the  stations  Blackstock 
and  Woodward.  He  was  learning  bookkeep- 
ing at  Blackstock,  and  had  occasion  to  go 
there  frequentiy.  There  was  a  public  road 
running  parallel  with  the  railroad;  but  the 
railroad  was  used  to  a  large  extent  by  pedes- 
trians, as  it  furnished  better  walking  than 
the  public  road.  There  were  several  curves 
in  the  track.  On  June  6,  1910,  Carter  was 
walking  on  the  track*  going  from  his  home 
to  Blackstock,  and  was  seen  by  Herring* 
the  engineman  of  defendant's  train  which 
passed  about  7:20  o'clock  in  the  morning,  in 
time  to  stop  the  train  and  go  forward  and 
move  Garter  off;  but  the  whistie  had  been 
blown  for  the  station  a  few  hundred  yards 
away,  and  there  was  nothing  to  prevent  the 
signal  and  the  noise  of  the  train  from  being 
heard,  so  that  it  was  impossible  that  a  man 
who  could  hear  would  not  have  heard  and 
known  that  the  train  was  very  near.  Wheai 
within  20  or  80  yards  of  Carter,  the  engine* 
man  gave  one  or  more  short,  warning  blasts 
of  the  whistie  and  stopped  the  train  very 
quickly;  but  Carter  remained  on  the  track* 
and  the  stop  was  not  quick  enough  to  prevoit 
the  engine  from  striking  and  killing  him. 
There  was  no  evidence  that  the  train  was  not 
equipped  with  approved  air  brakes,  or  that 
the  engineman  could  have  stopped  it  more 
quickly  after  he  gave  the  alarm. 

I  think  it  by  no  means  clear  that  there  was 
evidence  to  go  to  the  Jury  tending  to  show 
that  the  use  of  the  track  where  deceased 
was  vmlking  was  so  general,  constant,  and 
unusual,  by  the  pe<^le  of  a  populous  com- 
munity* as  to  put  the  railroad  company  on 
notice  of  such  use,  and  to  require  it  either 
to  actively  forbid  it*  or  to  treat  those  who 
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used  the  track  as  licensees,  with  the  right  to 
have  their  probable  presence  on  the  track 
taken  into  special  consideration  In  the  run- 
ning of  trains.  On  the  contrary,  It  seems  to 
me  that  the  proof  shows  nothing  more  than 
the  usual  unbidden  use  of  a  railroad  track 
by  the  people  of  an  ordinary  country  neigh- 
borhood, at  their  own  risk — such  a  use  as 
Imposed  no  special  duty  on  the  railroad  com- 
pany with  respect  to  them.  There  werei  few 
families  living  In  the  vicinity,  and  what  the 
witnesses  said  of  the  use  of  the  track  could 
be  said  of  ttie  use  by  almost  every  average 
community  adjacent  to  a  railroad.  The  doc- 
trine that  such  an  average  or  ordinary  use 
implies  acquiescence  or  license  by  the  rail- 
road company  Is  without  judicial  sanction, 
and  has  never  been  announced  In  this  state, 
as  win  be  seen  by  the  careful  distinction 
made  in  Sanders  v.  Southern  Ry.  Co.,  90  S.  O. 
331,  73  S.  E.  356,  and  the  cases  therein  cited. 
But  laying  aside  that  question  with  the  as- 
sumption that  the  deceased  was  entitled  to 
have  the  defendant  exercise  ordinary  care  for 
his  protection  from  Injury  while  walking  on 
the  track,  we  next  inquire,  Was  there  evidence 
Of  the  lack  of  such  care?  The  rule  is  well 
established  that  those  In  charge  of  a  railroad 
train  may  presume  that  a  pedestrian  will  get 
off  the  track  after  they  have  given  a  signal 
sufficient  to  put  him  on  notice,  and  that  they 
need  not  stop  the  train  for  his  sake,  unless 
there  is  notice  from  appearances,  or  other- 
wise, that  the  person  on  the  track  has  not 
heard  the  train  or  is  not  able  to  take  care  of 
himself.  Smalley  v.  Southern  Ry.,  57  S.  C. 
243,  35  S.  E.  4S9;  Sentell  v.  Southern  Ry., 
70  8.  O.  183,  49  S.  E.  215.  In  the  open 
country,  where  there  is  nothing  to  prevent 
the  pedestrian  from  stepping  off,  even  If  the 
raUroad  has  acquiesced  in  the  use  of  Its 
track  by  others,  surely  a  licensee  under  no 
Infirmity  can  demand  nothing  more  than 
that  he  shall  have  warning  of  the  approach 
of  the  train.  The  authorities  are  clear  on 
this  subject.  Drawdy  v.  Railroad,  78  S.  O. 
374,  58  S.  B.  980;  Grlskell  v.  Railway,  81 
S.  O.  193,  62  S.  E.  205;  N.  &.  W.  R.  R.  v. 
Harmans,  Adm'r,  83  Va.  553,  8  S.  E.  251;  Me- 
Adoo  V.  RaUroad,  105  N.  C.  140,  11  S.  B.  316; 
Meredith  v.  Railroad,  108  N.  O.  616,  13  S.  B. 
137;  High  V.  Railroad,  112  N.  O.  385,  17  S. 
B.  79 ;  Tyler  v.  Sites,  Adm'r,  90  Va.  539,  19 
S.  El  174;  Beach  v.  Railroad,  148  N.  C  153,  61 
S.  E.  664.  In  this  case  the  station  signal 
had  been  blown,  there  was  nothing  to  prevent 
the  hearing  of  the  noise  of  the  train,  and  the 
deceased  was  walking  erect,  with  every  ap- 
pearance of  ability  to  make  himself  safe  by 
leaving  the  track.  There  was  nothing  to  put 
the  englneman  on  notice,  when  he  first  saw 
him,  that  he  did  not  hear  the  station  signal, 
or  would  not  leave  the  trac^  in  time.  But 
I  think  there  was  a  question  of  fact  made  by 
the  evidence  whether  the  engineer  or  fireman, 
having  the  deceased  in  sight,  should  not  have 


Inferred  from  his  conduct  that  he  had  not 
heard  the  signal  and  was  not  aware  of  the 
approach  of  the  train,  and  should  have  en- 
deavored to  stop  the  train  before  it  was  toith- 
in  20  or  SO  feet  of  him. 

Ck>ntinulng    the    assumption    that    Carter 
was  entitled  to  ordinary  care  on  the  part  of 
those  in  charge  of  the  railroad  company*s 
trains,  and  assuming,  further,  that  the  en- 
gineer and  fireman  should  have  taken  no- 
tice, before  they  did,  that  the  deceased  would 
not  get  off  the  track,  and  that  the  englneman 
was  negligent  In  failing  to  stop  his  train  in 
time  to  prevent  striking  deceased,  the  evi- 
dence offered  by  the  plaintiff  proved  conclu- 
sively that  the  death  of  her  husband  would 
not  have  occurred  but  for  his  own  gross,  con- 
tributory negligence.    He  was  entirely  desti- 
tute of  the  sense  of  hearing.    As  an  intelli- 
gent man,  he  certainly  knew  that  he  could 
not  expect  the  employes  of  the  railroad  com- 
pany to  know  and  take  account  of  his  infirm- 
ity;  and,  in  fact,  it  was  not  known  to  the 
englneman  or  fireman  of  this  train.     The 
train  by  which  he  was  killed  had  been  run- 
ning by  his  house  on  the  same  schedule  for 
several  years,  and  was  about  on  time  on  this 
occasion.     Carter  had  therefore  the  strong- 
est reason  to  expect  that  it  would  come  up 
behind  him,  and  that  he  would  be  entirely 
oblivious  of  its  approach.    He  had  been  ex- 
pressly warned  of  the  danger  of  walking  on 
the  railroad  by  one  friend;  and  another  bad, 
on  a  previous  occasion,  gone  to  him  and  got- 
ten him  off  the  trade  in  time.    The  case  Ib 
altogether  different   in  its  facts  from   Mc- 
Keown  v.  Railroad,  68  S.  C.  483,  47  S.  B.  713, 
relied  on  by  the  plaintiff's  counsel.    In  tliat 
case  the  court  held  that  there  was  evidence 
of  willfulness  and  wantonness  in  running  the 
train  at  night  without  lights,  and  for  this 
reason,  even  if  there  had  been  conclusive  evi- 
dence of  contributory  negligence,  it  would 
not  have  been  available  on  a  motion  for  a 
nonsuit.    In  this  case  all  charges  of  wUlful- 
ness  were  withdrawn;   and  if  negligence  be 
imputed  to  the  englneman  for  falling,  by  a 
second  or  two,  to  realize  Carter's  danger  in 
time  to  stop  ttfe  train  and  avert  his  death, 
beyond  all  doubt  contributory  negligence  must 
be  imputed  to  Carter  when  he  went  on  the 
railroad    In   reckless    disregiard   of   danger, 
which  was  imminent  and  obvious.    In  Lamb 
V.  Southern  Railway,  86  S.  C.  106,  67  S.  'B. 
958,  138  Am.  St  Rep.  1030,  the  court  held 
that  a  person  In  full  possession  of  his  senses, 
who  undertook  to  walk  across  a   railroad 
bridge  over  a  river,  undertook  a  peril  so  ob- 
vious that  he  was  guilty  of  contributory  neg- 
ligence. 

A  deaf  man,  who  deliberately  chooses  to 
take  his  course  on  a  railroad  track,  takes  a 
still  more  obvious  peril.  His  only  hope  of 
escape  from  a  train  coming  up  behind  is  thfe 
chance  that  those  In  charge  of  the  train  may 
possibly  discover  his  infirmity  in  time  to 
stop  the  train  and  take  him  off*    It  would 
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be  difficult  to  mark  out  a  course  of  conduct 
more  grossly  negligent.  The  courts  have 
held  that  it  is  contributory  negligence  for  a 
deaf  man  to  take  such  an  obvious  risk. 
Scheznadre  v.  Ballroad,  46  La.  Ann.  248,  14 
South.  513,  49  Am.  St.  Rep.  321;  Johnson  r. 
L.  &  N.  R.  R..  91  Ky.  651,  25  S.  W.  754;  In- 
ternational, G.  &  G.  N.  B.  B.  T.  Garcia,  75 
Tex.  583,  13  S.  W.  223. 

In  Central  B.  B.  &  B.  Go.  t.  Smith,  78 
Ga.  696,  3  S.  B.  396,  the  plaintiff  was  in- 
jured, while  walking  on  the  railroad  track 
at  night,  by  a  train  running  at  an  excessive 
rate  of  speed,  but  carrying  a  headlight.  Chief 
Justice  Bleckley,  in  holding  that  there  could 
be  no  recovery,  said:  "As  matter  of  fact,  to 
.walk  along  the  middle  of  a  railroad  track 
between  crossings  when  it  is  dark,  and  with- 
out knowing  and  remembering  whether  a 
train  is  due  or  not,  and  without  looking  out 
in  both  directions  for  trains  that  may  be 
due,  and  without  listening  attentively  and 
anxiously  for  the  roar  and  rattle  of  machin- 
ery, as  well  as  for  the  sound  of  bell  or  whis- 
tle^ is  gross  negligence." 

The  deceased  in  this  case  was  still  more 
negligent;  for  he  chose  to  walk  on  the  track 
knowing  that  it  was  impossible  for  those  in 
charge  of  the  train  to  give  him  warning  of 
its  approach.  I  cannot  escape  the  conclu- 
sion that  the  judgment  of  the  circuit  court 
should  be  reversed,  and  that  a  nonsuit  should 
have  been  granted. 

It  seems  to  me  that  there  were  other  er- 
rors in  the  charge,  also,  in  falling  to  distin- 
guish between  the  duties  owed  by  the  rail- 
road to  a  trespasser  and  a  licensee,  and  in 
giving  the  instruction  that  the  public  might 
acquire  a  right  to  use  the  railroad  as  a  foot- 
path by  its  continuous  use  for  10  years;  but 
I  do  not  think  further  discussion  necessary. 
Matthews  v.  Railway,  67  S.  C.  499,  46  S.  B. 
335,  65  L.  B.  A.  286, 

The  position  that  a  verdict  against  the 
railroad  company,  and  not  against  the  en- 
gineman,  is  contradictory  is  unsound,  and  is 
disposed  of  by  the  case  of  Ruddell  v.  Rail- 
way, 75  S.  C.  290,  55  S.  B.  528,  and  the 
cases  there  cited. 

I  think  there  should  be  a  reversal. 

HYDRICK,  J^  concurs.  WATTS,  J^  dis- 
qualified. 

(92  8.  C.  669) 

BBABDON  T.  AVEBBUCK. 

(Supreme  Court  of  South  Carolina.     Oct  8, 

1912.) 

X,  Pleading  (f  236*)— Amsndment— Discre- 
tion OF  Court— Amendment  at  Trial. 
The  denial  of  a  motion  for  leave  to  amend 
an  answer  at  the  trial  was  not  an  abuse  of  dis- 
cretion, where  defendant  had  had  nearly  a 
year  after  the  commencement  of  the  action  in 
which  to  acquaint  his  counsel  with  his  defenses, 
and  the  only  excuse  for  the  dela^  was  that  de- 
fendant was  a  foreigner,  spealsing  English  so 
imperfectly    that   his   counsel   did   not   under- 


stand him  as  to  the  allegations  of  the  proposed 
amendment  until  the  morning  of  the  trial.  . 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  601;    Dec  Dig.  §  236.*] 

2.  Landlord  and  Tenant  (S  150*)— Bepairs 
—Duty  to  Make. 

A  lease  which  is  silent  on  the  subject  of 
repairs  implies  no  obligation  on  the  part  of 
either  the  lessor  or  lessee  to  repair. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  |§  536-557;  Dec  Dig. 
I  150.*] 

3.  Evidence  (|  441*)— Parol  to  Vary  Writ- 
ing— Matters  Not  Included  in  Writing. 

A  written  lease  making  no  reference  to 
repairs  does  not  prevent  the  proving  of  a  dis- 
tinct and  separate  agreement  hy  the  lessor  to 
repair. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  f|  2030-2047;    Dec  Dig.  §  441.*] 

4.  Landlord  and  Tenant  (§  188*)— Actions 
for  Bent— Defenses— Failure  to  Repair. 

In  an  action  on  a  mortgage  to  secure  the 
payment  of  rent,  given  b;^  the  lessee  on  the 
day  he  vacated  the  premises,  because,  as  he 
claimed,  the  building  leaked  and  injured  his 
goods,  evidence  of  an  agreement  by  the  land- 
lord, made  some  time  prior  thereto,  to  repair 
was  not  admissible,  since,  by  renewing  his 
promise  to  pay  the  rent  after  the  landlord's 
failure  to  repair,  the  tenant  waived  his  right 
to  set  up  a  breach  as  a  defense  to  the  mort- 
gage. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §§  782,  783;  Dec.  Dig. 
§  188.*] 

5.  Trial  (J  ld2*)— Inbtruotionb  — Absump- 
tionb  as  to  Fagtb. 

In  claim  and  delivery,  it  was  not  error  to 
charge  that  plaintiff  had  demanded  possession 
of  the'  property,  where  defendant's  counsel, 
during  the  course  of  the  charge,  admitted  that 
such  demand  had  been  made. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  432-434;   Dec  Dig.  i  192.*] 

6.  Replevin  (|  95*) —Verdict  — Requisites 
AND  Sufficiency. 

In  an  action  to  recover  possession  of  a 
stock  of  goods  covered  by  a  mortgage,  where 
no  other  ^oods  were  referred  to  in  the  plead- 
ings or  evidence,  a  verdict  for  "the  T^coverv  of 
the  possession  of  the  goods  or  the  sum  of  $200" 
sufficiently  identified  the  property. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  I  118;    Dec  Dig.  I  95.*] 

7.  Appeal  and  B^ror  (§  1033*)— Review — 
Harmless  Error  —  Error  Favorable  to 
Party  Complainino. 

In  claim  and  delivery,  where  defendant  was 
wrongfully  in  possession  of  the  property,  he 
could  not  complain  because  the  jury  placed  th« 
value  thereof  at  less  than  its  real  value. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4052-4062;  Dec.  Dig.  i 
1033.*] 

Appeal  from  Common  Pleas,  Circuit  Court 
of  Sumter  County. 

**To  be  ofladally  reported." 

Action  by  George  W.  Reardon  against 
Nathan  Averbuck.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

L.  D.  Jennings,  of  Sumter,  for  appellant. 
Haynsworth  &  Haynsworth,  of  Sumter,  for 
respondent 

WOODS,  J.  In  this  appeal,  in  an  action 
of   claim    and  delivery,    from    a   Judgment 
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against  the  defendant,  tlie  exceptions  assign 
errors  In  these  particulars:  First,  In  refus- 
ing to  allow  an  amendment  to  the  answer; 
second,  in  excluding  testimony  tending  to 
show  that  the  plaintiff  had  agreed  to  repair 
the  store  for  the  rent  of  which  the  mortgage 
was  given;  third,  in  charging  that  the  plain- 
tiff had  demanded  possession  of  the  proper- 
ty; and,  fourth,  in  refusing  a  new  trial,  on 
the  ground  that  the  verdict  was  not  In  proper 
form. 

The  foundation  of  the  action  was  a  mort- 
gage on  a  stock  of  goods,  executed  by  the  de- 
fendant to  secure  several  notes  given  to  the 
plaintiff  for  the  rent  of  a  storehouse.  The 
defense  set  up  in  the  original  answer  was 
that  the  store  was  in  a  dilapidated  condition; 
that  the  notes  were  given  for  rent  in  ad- 
vance ;  that  the  plaintiff  had  promised,  when 
they  were  given,  to  r^air  the  store,  and  had 
refused  to  do  so ;  and  that  defendant's  goods 
were  so  injured  by  leaks  in  the  roof  that  he 
was  forced  to  move  his  goods  and  carry  on 
his  business  in  another  store.  The  rent  con- 
tract was  made  on  September  7,  1906,  for 
the  rent  of  the  store  from  September  1, 1906, 
to  September  1,  1907,  for  $300,  and  contains 
no  agreement  as  to  repairs.  The  mortgage 
was  not  executed  until  January  16,  1907. 

[1]  When  the  cause  was  called  for  trial, 
the  defendant's  counsel  made  a  motion  to 
amend  by  alleging  that  the  defendant  signed 
the  mortgage,  which  was  not  read  to  him, 
under  the  representation  by  the  plaintiff 
that  it  was  a  paper  giving  him  the  rlgbt  to 
move,  and  under  the  duress  of  threats  of  bod- 
ily harm  at  the  hands  of  the  plaintiff.  As 
an  excuse  for  not  putting  this  defense  in  the 
original  answer,  counsel  for  defendant  stat- 
ed that  defendant  was  a  foreigner,  speaking 
Elngllsh  so  imperfectly  that  he  had  not  un- 
derstood him  as  to  the  allegations  of  the  pro- 
posed amendment  until  the  morning  of  the 
trial.  The  contention  that  there  was  abuse 
of  discretion  in  not  allowing  the  amendment 
cannot  be  sustained.  The  amendment  pro- 
posed would  have  Introduced  on  the  eve  of 
the  trial  an  entirely  new  issue.  The  defend- 
ant had  had  nearly  12  months  after  the  com- 
mencement of  the  action  to  acquaint  counsel 
with  his  defenses;  and  there  was  good  rea- 
son for  the  court  to  hold  that  if  be  had  used 
due  diligence  and  care  the  defense  woul<) 
have  been  set  up  before  the  call  of  the  case. 
As  there  was  no  error  in  refusing  the  amend- 
ment, it  follows  the  testimony  offered  to  sup- 
port It  was  properly  excluded. 

[2,  3]  As  to  the  second  point.  It  is  true,  as 
defendant  contends,  that  a  lease  silent  on 
the  subject  of  repairs  implies  no  obligation 
on  the  part  of  either  lessor  or  lessee  to  re- 
pair; and,  as  the  written  lease  in  this  case 
made  no  reference  to  repairs,  it  was  no  ob- 
stacle to  setting  up  and  proving  a  distinct 
and    separate   agreement   by    Reardon,    the 


plaintiff,  to  put  the  house  In  repair.  Wil- 
liams V.  Salmond,  79  S.  G.  459,  61  S.  E.  79. 

[4]  But  there  Is  a  valid  reason  for  the  ex- 
clusion of  the  evidence.  The  answer  alleges 
that  the  contract  to  repair  was  made  on  Sep- 
tember 7,  1906,  the  day  on  which  the  lease 
was  signed.  It  is  impossible  that  the  pay- 
ment of  the  rent  could  have  been  conditional 
on  the  making  of  the  repairs;  for  the  mort- 
gage to  secure  the  rent  for  the  entire  year 
was  given  on  January  16,  1907,  the  day  that 
defendant  moved  out  of  the  store,  for  tbe  rea- 
son,  as  he  alleged,  that  It  leaked  and  Injured 
his  goods.  This  clearly  showed  a  promise  to 
pay  the  rent,  notwithstanding  the  failure  of 
the  plaintiff  to  repair.  The  defendant  might 
have  had  a  separate  action,  or  might  have 
set  up  a  counterclaim  for  damages  for  breach 
of  the  alleged  separate  contract  to  repair; 
but  he  could  not  avail  himself  of  Budb.  al- 
leged breach  as  a  defense  to  this  action  on 
the  mortgage,  for  by  renewing  his  pronalse 
to  pay  the  rent  in  the  f^ce  of  plaintiff's  fail- 
ure to  repair  he  waived  the  right  to  set  ap 
the  breach  as  a  defense  to  the  mortgage. 
Rouse  V.  Sarratt,  74  S.  C.  675,  54  S.  B.  757. 

[5]  There  is  no  foundation  for  the  thinl  as- 
signment of  error;  for  the  admission  of  defend- 
ant's counsel  in  the  course  of  the  charge 
could  not  be  construed  as  less  than  an  admis- 
sion of  a  demand  for  the  possession  of  the 
property. 

[6]  The  verdict  was  in  this  form:  •'We 
find  for  the  plaintiff  the  recovery  of  the  pos- 
session of  the  goods  or  the  sum  of  $200." 
This  sufficiently  identified  the  property,  as 
there  were  no  goods  referred  to  in  the  plead- 
ings or  the  evidence,  except  the  stock  of 
goods  covered  by  the  mortgage.  Bossard  ▼. 
Vaughn,  68  S.  O.  96,  46  S.  B.  523;  Phoenix 
Co.  V.  Jaudon,  75  S.  C.  229,  55  S.  B.  308. 

[7]  The  defendant  cannot  complain  that 
the  Jury  placed  the  value  at  $200,  Instead  of 
$1,000,  the  alleged  real  value.  The  defend- 
ant was  wrongfully  in  possession;  and  it  was 
to  his  advantage  that  the  Jury  should  assess 
the  property  at  less  than  Its  value  in  finding 
that  the  plaintiff  was  entitled  to  recover 
from  him  the  property,  or  its  value,  if  It 
could  not  be  recovered. 

Affirmed. 

GABY,  C.  J.,  and  HYDRICK,  WAOnCS,  and 
FBASEB,  JJ.,  concur. 

ms,  c.  51S) 

WALKBB  et  ai  v.  DES  POBTBS. 

(Supreme  Court  of  South  Carolina.     Oct.  2. 

1912.) 

1.  JTTnoifBNT  (§  681*)— Decree— Co woLtjHiVE- 

NB88. 

A  decree  providing  for  the  sale  of  certain 
land  in  partition  was  not  binding  on  certain 
contingent  remaindermen  who  were  not  made 
parties  to  the  proceeding,  and  their  interests 
would  not  follow  the  purchase  money. 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent.  Dig.  §  1202;   Dec.  IMg.  J  681.*] 
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2.  PABTmow  (t  in*)— Sal»  — Pbocebds  — 

Rkpudiation—Subbendeb  of  Benefits. 
Where  contingent  remaindermen  were  not 
made  parties  to  a  partition  snit,  but  the  share 
belonging  to  the  holder  of  the  precedent  estate 
with  a  contingent  remainder  at  her  death  was 
paid  to  a  trustee^  who  invested  it  in  certain 
Georgia  land,  the  contingent  remaindermen  as 
a  condition  to  their  right  to  repudiate  the  sale 
were  bound  to  return  not  only  the  amount  so 
invested,  with  interest,  but  the  present  value 
of  the  investment  of  such  share;  such  value 
being  the  proportion  of  the  present  value  of  the 
land  in  whidb  the  money  was  invested  which 
t^e  original  investment  bore  to  the  entire  in- 
vestment made  by  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  H  401-418;    Dec.  Dig.  S  lll.*l 

8.  Pabtition  (I  111*)--Salb— Pbooeeds— R»- 

PUDIATION — SUBBERDKB   OF  BSNBFITB. 

Where  contingent  remaindermen  were  not 
made  parties  to  a  partition  suit,  and  the  court 
ordered  $1,000  of  the  share  of  one  of  the  hold- 
ers of  the  precedent  estate  to  be  used  in  the 
improvement  of  the  family  dwelling  situated  on 
the  lands  assigned  to  her  in  the  original  divi- 
sion made  by  the  executors  and  held  by  her  un- 
der testator's  will,  the  remaindermen  entitled 
to  such  property  were  not  bound  by  such  in- 
vestment, but,  it  being  impossible  to  ascertain 
to  what  extent  the  land  was  increased  in  value 
by  the  improvement,  they  were  only  bound  to 
return  the  sum  so  invested  with  interest  as  a 
condition  to  their  right  to  recover  their  inter- 
est in  the  land  partitioned. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  n  401-418;    Dec.  Dig.  f  111.*] 

4.  Pabtition  (8  109*)— Sale  of  IiAWi>— Inva- 

UDITT— ImFBOVEMENTB. 

Where  a  purchaser  of  land  under  a  parti- 
tion decree  invalid  as  against  contingent  re- 
maindermen cut  timber  and  brought  more  of 
the  land  under  cultivation,  but  added  nothing 
to  its  value  by  so  doing,  no  allowance  could  be 
made  to  her  for  such  alleged  improvements  in 
an  accounting  between  her  and  the  contingent 
remaindermen. 

[Ed.  Note.— For  other  eases,  see  Partition, 
Cent  Dig.  |§  875-^97;  Dec  Dig.  f  109.*] 

5b  Pabtitiow  (I  77*)— Sale— Desibabilitt. 

Where  the  shares  of  many  of  the  parties 
interested  in  land  sought  to  be  partitioned  were 
very  small,  and  it  appeared  impossible  to  adjust 
equities  without  a  sale,  it  was  properly  or- 
dered. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  H  211-223;  Dec.  Dig.  |  77.*1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;  B.  C.  Watts,  Judge. 

Action  by  Alice  B.  Walker  and  others 
against  Sarah  W.  Des  Portes.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Modi- 
fled  and  remanded. 

Glenn  W.  Bagsdale  and  McCants  &  Mc- 
Cants,  all  of  Wiunsboro,  for  appellant  A. 
8.  &  W.  D.  Douglas,  McDonald  &  McDonald 
a-nd  Hanahan  &  Traylor,  all  of  Wlnnsboro, 
for  respondents. 

WOODS,  J.  The  facts  are  clearly  stated 
tn  the  circuit  decree,  and  will  not  be  stated 
In  detail  here. 

When  Jemima  Harrison,  one  of  the  chil- 
dren of  Osmond  Woodward,  died  without 
issue  living,  the  land  which  had  been  as- 
signed to  her  by  the  executors  of  the  will 

of  Osmond  Woodward  under  authority  of 

^^^^^^_^^^^^^^^^^^^^^^^^^^^^^^^^^^^_^^_^^_____^^^____^^^^^^^^_^_^_^_^^__^^^_ .  -- 
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the  will  vested  in  her  sifftera,  with  contingent 
remainders  to  their  issue.  The  sisters,  by 
an  action  for  partition  in  the  court  of  com- 
mon pleas,  procured  a  sale  of  the  Harrison 
land  without  making  the  children,  the  con- 
tingent remaindermen  in  esse,  parties.  When 
Begina  Dadsden,  Sarah  Cook,  Bebecca  Bu- 
chanan, and  Lucy  A.  Keller,  the  sisters  of 
Jemima  Harrison,  died,  the  interests  of  cer- 
tain of  the  contingent  remaindermen  in  the 
lands  originally  assigned  to  her  became  vest- 
ed, and  this  action  was  brought  to  recover 
their  interests  in  the  lands  as  if  no  sale 
had  been  made.  The  defendant  Sarah  W. 
Des  Portes  is  in  possession,  claiming  through 
the  purchase  at  the  partition  sale.  She  is 
also  the  owner  by  purchase  of  the  one-fourth 
interest  in  remainder  of  the  children  of  Be- 
gina Qadsden.  It  Is  admitted  that,  the  is- 
sue of  Lucy  A.  Keller  are  entitled  to  re- 
cover one-fourth  interest  in  the  land. 

The  defense  to  the  claim  of  the  issue  of 
Mrs.  Sarah  S.  Cook  and  Mrs.  Bebecca  Bu- 
chanan are  (1)  that  they  intervened  in  the 
partition  suit,  and  that  by  the  intervention 
they  became  parties  and  are  bound  by  the 
sale  made  in  that  suit;  (2)  that  the  sale  was 
made  for  full  value,  and  that  the  shares  in 
the  proceeds  of  the  sale  of  the  contingent 
remaindermen  mentioned  were  invested  for 
their  benefit,  and  that  they  still  retain  the 
property  in  which  the  funds  were  invested. 
The  record  does  not  show  that  the  issue  of 
Mrs.  Cook  and  Mrs.  Buchanan  were  made 
parties  to  the  partition  suit  by  intervention 
or  otherwise.  But  Thomas  W.  Woodward 
was  appointed  trustee  for  the  share  of  Mrs. 
Oook,  and  as  such  received  $2,250  from  the 
proceeds  of  the  sale.  In  another  proceeding 
instituted  by  Mrs.  Cook  and  her  husband, 
to  which  her  only  child  was  made  a  party, 
the  court  ordered  the  lands  assigned  to  Mrs. 
Cook  in  the  original  division  made  by  the 
executors  to  be  sold.  The  proceeds  of  this 
sale  and  also  the  share  of  Mrs.  Cook  and 
her  child  in  the  proceeds  of  the  sale  of  the 
lands  originally  assigned  to  her  sister,  Jem* 
ima  Harrison,  were  paid  to  the  trustee,  and 
by  him  invested  in  lands  in  G^eorgia.  The 
issue  of  Mrs.  Cook,  who  are  now  claiming 
one-fourth  of  the  lands  originally  assigned 
to  Jemima  Harrison,  are  still  in  the  posses- 
sion and  enjoyment  of  the  Georgia  lands. 
It  does  not  appear  that  the  payment  to  the 
trustee  of  the  share  of  the  proceeds  of  the 
sale  of  the  Jemima  Harrison  lands,  the  lands 
now  in  controversy,  was  ever  authorized  by 
an  order  of  the  court  in  any  proceedings  to 
which  the  contingent  remaindermen  are  par- 
ties 

[1]  The  contingent  remaindermen  not  be- 
ing parties  to  the  proceedings  under  which 
the  Jemima  Harrison  tract  of  land  was  sold, 
the  circuit  court  correctly  held  that  they 
were  not  bound  by  the  order  of  sale  made 
therein.    Moseley  v.  Hankinson,  22  S.  C.  323. 
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But  It  wks  supposed  at  the  time  of  the  sale 
timt  the  purchaser  would  get  a  good  title, 
mid  that  the  Interests  of  the  contingent  re- 
maindermen would  attach  to  the  purchase 
money. 

[2]  It  was  under  this  mistake  that  the 
purchaser  paid  a  full  price,  that  $2,250,  the 
one-fourth  share  of  the  proceeds  which  it 
was  supposed  would  go  to  Mrs.  Cook  with  a 
contingent  remainder  over  at  her  death,  was 
paid  to  Thomas  W.  Woodward  as  trustee, 
and  that  the  trustee  invested  the  $2,250  in 
the  Georgia  lands  now  representing  that 
fund  and  in  the  possession  of  Mrs.  Cook's 
issue.  The  Georgia  lands  have  increased 
greatly  In  value.  The  circuit  judge,  we 
think,  was  in  error  in  holding  that  the  Is- 
sue of  Mrs.  Cook,  while  holding  the  Georgia 
lands,  could  treat  as  a  nullity  the  sale  of 
the  Harrison  lands,  and  recover  their  one- 
fourth  interest  therein  by  paying  back  only 
the  sum  received  by  the  trustee  and  invest- 
ed in  the  Georgia  land,  with  interest  from 
the  death  of  Mrs.  Cook.  Equity  requires 
that,  when  they  repudiate  the  sale  of  the 
Harrison  land,  they  must  surrender  or  ac- 
count for  every  benefit  they  hold  thereun- 
der. Bailey  v.  Boyce,  4  Strob.  Eq.  84.  In- 
asmuch as  other  trust  funds  were  also  in- 
vested in  the  Georgia  land?,  it  was  not 
practicable  for  the  Issue  of  Mrs.  Cook  to  sep- 
arate the  property  representing  the  $2,250 
received  from  the  sale  of  the  Harrison  lands, 
and  on  the  death  of  Mrs.  Cook  repudiate 
ownership  of  It  For  that  reason,  the  gen- 
eral rule  that  the  retention  of  the  purchase 
money  operates  as  an  affirmance  of  the  sale 
does  not  apply.  For  the  same  reason,  it  is 
not  practicable  for  the  court  to  require  that 
the  land  representing  the  $2,250  trust  fund 
be  surrendered  as  a  condition  of  the  recov- 
ery of  the  interest  In  the  Harrison  land, 
but  the  Issue  of  Mrs.  Cook  should  pay  or 
account  to  Mrs.  Des  Portes  for  the  present 
value  of  the  Investment  made  by  the  trus- 
tee of  Mrs.  Cook's  share  of  the  proceeds  of 
the  sale  of  the  Harrison  lands  as  a  condi- 
tion of  their  recovery  of  their  one-fourth 
interest  in  those  lands.  The  value  of  that 
interest  Is  the  proportion  of  the  present  val- 
ue of  the  Georgia  land  which  $2,250  bears 
to  the  entire  investment  made  by  the  trus- 
tee;^ 

[3]  The  investment  of  the  share  of  Mrs. 
Buchanan  stands  on  a  different  footing. 
The  court  ordered  $1,000  of  Mrs.  Buchanan's 
share  of  the  proceeds  of  the  sale  of  the  Har- 
rison land  to  be  used  in  the  improvement 
of  the  family  dwelling  situated' on  the  lands 
assigned  to  her  in  the  original  division  made 
by  the  executors  and  held  by  her  under  the 
limitation  of  the  will  of  Osmond  Woodward. 
The  issue  of  Mrs.  Buchanan  are  now  in 
possession  of  this  property,  but  they  were 
not  bound  by  the  order  for  the  investment 
It  is  manifestly  impossible  now  to  ascertain 


to  what  extent  the  land  was  Increased  in 
value  by  the  Improvement  The 'only  avail- 
able measure  of  benefit  is  the  amount  of 
the  money  expended  under  the  order  of  the 
court,  and  the  utmost  that  a  court  of  equity 
can  do  is  to  require  that  the  issue  of  Mrs. 
Buchanan  pay  back  that  sum  with  interest 
as  a  condition  of  tbeir  recovery  of  their  one- 
fourth  interest  in  the  land,  as  decreed  by 
the  circuit  Judge. 

[4]  Careful  examination  of  the  evidence 
confirms  the  conclusion  of  the  circuit  court 
that  the  value  of  the  land  was  not  improved 
by  cutting  the  timber,  and  thus  bringing 
more  of  it  under  cultivation.  As  nothing 
was  added  to  the  value  of  the  land,  no  al- 
lowance can  be  made,  to  Mrs.  Des  Portes 
for  the  alleged  improvements.  Civil  Code, 
S  3202. 

[S]  The  objection  that  there  was  nothing 
before  the  court  tending  to  show  that  par- 
tition in  kind  was  not  practicable  Is  not  well 
founded.  The  entire  record  shows  the  ad- 
visabllity  of  a  sale.  The  share  of  many  of 
the  parties  is  very  small,  and  it  seems  im- 
possible to  adjust  the  equities  of  the  parties 
without  a  sale  of  the  land. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  modified, 
and  that  the  cause  be  remanded  for  such 
proceedings  as  may  be  necessary  to  carry 
out  the  conclusion  herein  expressed. 

WATTS,  J.,  disqualified. 


(92  8.  C.  573) 
VISANAEA  V.  SOUTHERN  EXPRESS  CO. 

(Supreme  Court  of  South  Carolina.     Oct   8, 

1912.) 

1.  Ca^briebs  (I  110*)— Interstate  Cokmebcx 
Act— Vioi-ATioN— Carrying  Rates. 

Where  the  rates  of  an  express  company 
for  carrying  a  package  of  Jewelry  are  based 
on  the  valuation  placed  thereon,  which  also 
determines  the  limit  of  its  liability  in  case  of 
loss— that  18,  the  charge  Is  a  certain  amount 
based  on  the  assumption  that  the  value  does 
not  exceed  $50,  in  case  no  value  is  declared, 
and  a  certain  additional  charge  for  each  addi- 
tional $100  of  value  declared— its  liability  in 
case  of  loss  being  limited  to  the  actual  value 
of  the  property,  not  exceeding  $50  iu  case  no 
value  is  declared,  and  not  exceeding  the  de- 
clared value  where  there  is  a  declaration,  In- 
terstate Commerce  Commission  Act  (Act  Feb. 
4,  1887,  c.  104,  8  10,  24  Stat  382  [U.  S.  Comp. 
St  1901,  p.  3160]),  making  it  a  misdemeanor 
to  obtain  by  false  billing,  or  otherwise,  trans- 
portation of  property  at  less  than  the  regular 
established  rates,  from  a  carrier  subject  to 
such  act,  is  not  violated,  with  a  consequent 
loss  of  right  to  recover  of  the  carrier  in  case 
of  loss  of  the  goods  by  one  delivering  to  the 
express  company,  for  transportation,  a  package 
of  jewelry  of  the  value  of  $700,  marked  "value 
$4()0,"  and  paying  a  rate  on  such  declared 
value. 

[Ed.    Note.— For   other   cases,   see    Carriers, 
Cent  Dig.  S§  4^-500,  503,  504;    Dec.  Dig.  i 

no.*] 
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2.  Cabbiebs   (i   158*)— Limitation  or  Lia- 
bility. 

Where  one  delivered  to  an  express  com- 
pany for  transportation  property  worth  $700, 
and  declared  a  valuation  of  $400,  to  which 
amount  the  carriers*  liability  was  tliereby  lim- 
ited, its  liability  in  case  of  loss  of  a  part  of  the 
property  not  exceeding  $400  in  value  is  the 
whole  value  of  the  part  lost,  and  not  merely 
four- sevenths  thereof. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  Jf  663-^67,  69^703%,  708-710, 
718,  7181^,  Dec  Dig.  f  158.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;  Robt.  Aldrlch,  Judge. 

*'To  be  officially  reported." 

Action  by  B.  Visanaka  against  the  South- 
ern Express  Company.  From  the  judgment, 
both  parties  appeaL    Modified. 

Barron,  Moore,  Barron  &  McKay,  of  Co- 
lumbia, for  Southern  Express  Co.  Weston  & 
Aycock,  of  Columbia,  for  B.  Visanaka. 

WOODS,  J.  The  plaintiff,  a  jewelry  mer- 
chant, delivered  to  the  defendant  express 
company  at  Columbia  on  March  31,  1909,  a 
package  containing  diamonds  and  other  jew* 
elry  of  the  yalue  of  $677.01,  for  shipment  to 
M.  Visanaka,  in  the  city  of  New  York.  When 
the  package  was  received  by  the  consignee, 
two  rings  of  the  aggregate  value  of  $131.50 
were  missing.  The  defense  to  this  action  to 
recover  the  value  of  the  lost  rings  rests  on 
the  allegations  that  the  plaintiff  falsely  billed 
the  goods  shipped,  in  violation  of  the  federal 
statute  which  forbids  and  declares  to  be  a 
crime  "false  billing"  by  a  consignor.  The 
plaintiff  Indorsed  on  the  package  "value 
$400,"  and  obtained  transportation  for  95 
cents,  under  a  contract  of  shipment  which 
contained  this  stipulation:  "In consideration 
of  the  rate  of  charges  for  carrying  said 
property,  which  is  regulated  hy  the  valua- 
tion and  classification  thereof,  and  is  tbased 
upon  a  valuation  not  exceeding  fifty  and 
00-100  ($50.00)  dollars,  unless  a  greater  val- 
ue Is  declared,  and  the  shipper  agrees  that 
the  value  of  said  property  is  not  more  than 
fifty  and  00-100  ($50.00)  dollars,  unless  a 
greater  value  Is  stated  therein,  and  that  the 
company  shall  not  be  liable  In  any  event 
for  more  than  the  value  so  stated."  On  the 
3l8t  day  of  March,  1909,  the  regular  sched- 
ule of  express  rates  from  Columbia  to  New 
York  for  carriage  of  goods,  duly  filed  with 
the  Interstate  Commerce  Commission  as  re- 
quired by  law,  showed  that  the  rates  of  de- 
fendant were  regulated  by  the  valuation  and 
classification  thereof,  and  based  upon  a  val- 
uation not  exceeding  $50  in  case  of  each  ship- 
ment, unless  a  greater  valuation  was  de- 
clared, and  that,  when  value  In  excess  of  $50 
was  so  declared,  an  additional  charge  was 
made,  which  for  jewelry  was  15  cente  for 
every  hundred  dollars,  or  fraction  thereof. 
Paragraph  3  of  section  10  of  the  Interstate 
Commerce  Commission  Law  provides:  "Any 
person  and  any  ofiicer  or  agent  of  any  cor- 


I  poration  or  company  who  shall  deliver  prop- 
erty for  transportation  to  any  common  car- 
rier subject  to  the  provisions  of  this  act, 
.or  for  whom,  as  consignor  or  consignee,  any 
such  carrier  shall  transport  property,  who 
shall  knowingly  and  wilfully,  by  false  bill- 
ing, false  classification,  false  weighing,  false 
representation  of  the  contents  of  the  package, 
or  false  report  of  weight,  or  by  any  device 
or  means,  whether  with  or  without  the  con- 
sent or  connivance  of  the  carrier,  its  agent 
or  agents,  obtain  transportation  for  such 
property  at  less  than  the  regular  rates  then 
established  and  in  force  on  the  line  of  trans^ 
portatlon,  shall  be  deemed  guilty  of  fraud, 
which  Is  hereby  declared  to  be  a  misdemean- 
or, and  shall,  upon  c<mvlction  thereof,  in 
any  court  of  the  United  States  of  competent 
jurisdiction,  within  the  district  in  which 
such  offense  was  committed,  be  subject  for 
each  offense  to  a  fine  of  not  exceeding  $5,000, 
or  Imprisonment  in  the  penitentiary  for  a 
term  of  not  exceeding  two  years,  or  both,  in 
the  discretion  of  the  court."  A  jury  trial 
having  been  waived,  the  circuit  judge  made  a 
decree  in  favor  of  the  plaintiff  for  $77.69, 
the  proportion  of  the  loss  that  the  value  in- 
dorsed hy  the  plaintiff  on  the  package,  $400, 
bore  to  the  real  value^  $677.01.  Both  parties 
appeal. 

[1]  We  do  not  think  the  shipper  was 
guilty  of  any  violation  of  the  federal  statute 
The  statute  is  directed  against  and  covers 
every  device  or  means  which  a  shipper  may 
adopt  to  obtain  an  advantage  over  other 
shippers  or  the  carrier.  It  does  not  express- 
ly prohibit  undervaluation,  and  undervalua- 
tion under  such  a  contract  of  shipment  as 
the  plaintiff  made  gives  the  shipper  no  ad- 
vantage over  the  carrier  or  over  other  ship- 
pers who  make  the  same  contract  and  take 
the  same  risk.  The  contract  of  carriage 
shows  that  the  carrier  based  his  charge  en- 
tirely on  valuation — that  is,  on  the  measure 
of  his  responsibility  in  case  of  loss.  The  re- 
covery in  case  of  loss  being  limited  to  the 
value  as  stated  by  the  shipper,  that,  and 
not  the  actual  value,  was  the  measure  of  re- 
sponsibUity.  Since  the  charges  of  the  carrier 
and  its  responsibility  are  regulated  by  the 
value  as  stated  by  the  shipper  and  not  the 
actual  value,  the  failure  to  state  the  actual 
value  is  not  false  billing  or  a  device  to  ob- 
tain transportation  "at  lees  than  the  regular 
rates  then  established." 
.  The  defendant  relies  on  the  case  of  Ellison 
V.  Adams  Express  Co.,  245  111.  410,  92  N.  E. 
277,  as  holding  that  such  a  shipment  as  this 
was  in  violation  of  the  federal  statute.  In 
that  case  the  shipper  made  the  same  contract 
of  carriage  as  was  made  by  the  plaintiff  in* 
this  case,  but  he  intentionally  failed  to  state 
any  value  and  paid  for  the  shipment  on  the 
basis  of  a  valuation  of  $50  for  each  package, 
thus  accepting  the  stipulation  of  the  contract 
that  he  had  agreed  that  the  value  was  not 
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more  than  |60,  and  that  the  company  should 
not  be  liable  tor  a  greater  sum.  The  prop- 
erty was  lost,  and  the  shipper  sued  for  the 
entire  value  of  the  property.  The  express 
company  admitted  liability  for  $50,  the  agreed 
value  of  each  package  according  to  the  con- 
tract, and  tendered  and  paid  into  court  $100 
in  discharge  of  its  liability.  The  court  held 
that  the  plaintiff  could  not  recover  the  full 
value  after  contracting  for  the  valuation  of 
$50  and  paying  the  charges  on  that  basis, 
and  that  his  recovery  must  be  limited  to  the 
value  contracted  for  and  by  which  the  charg- 
es had  been  measured.  It  is  true  that,  in 
the  course  of  its  reasoning,  the  court  does 
seem  to  hold  that  the  failure  to  give  the 
true  value  was  an  unlawful  device  for  ob- 
taining transportation  of  the  goods  at  less 
than  the  regular  charge,  but  that  conclusion^ 
we  thinic  was  not  necessary  to  the  decision' 
of  the  case  and  was  not  sound.  It  would 
be  sound  and  applicable  under  a  law  forbid- 
ding that  the  value  stated  by  the  shipper 
instead  of  the  real  value  should  be  the  meas- 
ure of  the  liability  of  the  carrier.  As  there 
was  no  violation  of  the  federal  statute,  there 
is  no  obstacle  to  plaintUTs  recovery. 

[2]  Since  the  decision  in  Huguelet  v.  War- 
field,  84  S.  G.  87,  65  S.  E.  085,  it  cannot  be 
doubted  that  under  a  contract  of  shipment 
fixing  the  value  and  limiting  the  liability  of 
the  carrier  to  that  value,  in  case  of  loss  of  a 
part  of  the  shipment,  the  shipper  may  recov- 
er the  real  value  of  the  property  lost,  not  ex- 
ceeding, however,  the  limit  of  the  liability 
stipulated  in  the  contract  of  shipment 

It  follows  that  the  plaintiff  was  entitled  to 
recover  $131.50,  the  value  of  the  articles  lost, 
and  the  Judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  modified  ac- 
cordingly. 

GARY,  O.  X,  and  HYDRICK,  WATTS,  and 
ERASER,  JJ^  concur. 


(92  8.  C.  628) 

PINCKNBY  V.  ATLANTIC  COAST  MNB  R. 

CO.  et  al. 

(Supreme  Court  of  South  Carolina.     Oct  2, 

1912.) 

1.  Trial  (|  139*)— Master  and  Servant  (| 
289*)— Questions  jtob  Jubt— Suiticibncy 
OF  Evidence. 

Where  there  is  any  testimony  at  all  or 
where  more  than  one  inference  can  be  drawn, 
the  case  must  go  to  the  jury  to  be  determined 
by  them;  and  to  grant  a  nonsuit  or  direct  a 
verdict  under  such  a  state  of  facts  would  be 
error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  K  832,  333,  338^41,  365;  Dec.  Dig.  § 
139:^  Master  and  Servant,  Cent  Dig.  $§  1089- 
mi;    Dec.  Dig.  |  289.*] 

Z  Masteb  and  Servant  (i  286^)— Injuries 
TO  Servant— Actions— Questions  fob  Jubt 

— CONTBIBUTORT  NEGLIGENCE. 

In  an  action  for  injuries  to  car  repairer, 
evidence  held  to  present  a  question  for  the  jury 


whether  it  was  practicable  for  him  to  obtain 
a  blue  flag  required  by  the  rules  of  the  rail- 
road company,  and  whether  he  was  directed  by 
a  superior  officer  to  proceed  with  the  work, 
knowing  he  had  no  flag. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  1001,  1006,  1010-1050; 
Dec  Dig.  S  286.*] 

3.  Master  and  Servant  (I  137*)— Injuries 
TO  Sbbvant— Nbqlioencb  of  ITbllow  Serv- 
ant. 

The  object  of  a  blue  flag  required  by  the 
rules  of  a  railroad  company  to  be  exposed  while 
the  car  is  being  inspected  or  repaired,  being  to 
give  notice  and  warning  to  the  trains,  if  a  con- 
ductor had  actual  notice  that  a  car  repairer 
was  under  a  car,  and,  with  such  notice,  ran 
back  against  the  car  and  caused  bis  injury, 
the  railroad  company  would  be  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  269,  270,  278,  274,  277, 
278;  Dec.  Dig.  i  137!>] 

4.  Master  and  Sebvant  (i  285^)— Ihtxtbies 
to  Servant. 

In  an  action  for  injuries  to  a  car  repairer, 
evidence  held  to  present  a  question  for  the  jury 
whether  the  negligence  of  defendant  was  the 
proximate  cause  of  plaintiff's  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  1002,  1008,  1007,  1016, 
1035,  1048,  1053;   Dec.  Dig.  |  286.*] 

5.  Mastbb  and  Servant  (f  289*)— Injttbibs 
to  Sebvant- Question  fob  Jubt  — Con- 
tributory Neoliqence. 

In  an  action  for  injuries  to  a  car  repair- 
er, evidence  held  to  present  a  question  for  the 
juty  whether  he  was  in  any  manner  negligent 
and  contributed  to  the  proximate  cause  of  his 
injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  1089-1132;  Dec.  Dig. 
I  289.*] 

6.  Master  ANn  Servant  ({  286*)- Injurixs 
to  Servant— Question  for  Jurt— Wan- 
tonness OF  Fellow  Servant. 

In  an  action  for  injuries  to  a  car  repair- 
er, evidence  held  to  present  a  question  for  the 
jury  whether  there  was  wantonness  or  a  con- 
scious advertent  failure  of  the  conductor  who 
ran  against  the  car  under  which  plaintiff  was 
working  to  observe  due  care. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1051-1067;  Dec  Dig.  | 
2S6.*1 

7.  Master  and  Servant  (I  289^)— Injxtbiks 
TO  Servant— Questions  idb  juby— Con- 
tbibutobt  Nbqliqencb— Eicebqenot. 

In  an  action  for  injuries  to  a  car  repair- 
er, evidence  held  to  present  a  question  for  the 
jury  whether  the  worlc  to  be  done  was  an  emer- 
gency. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |S  1089-1132;  Dea  Dig.  | 

289.*] 

8.  Masteb  and  Sebvant  (|  226*)— Injubies 
TO  Sebvant— Negligence  of  Fellow  Sebv- 
ant—Conoubbent  Negligence. 

For  a  master  to  escape  liability  on  the 
ground  of  negligence  of  a  fellow  servant  the 
master  must  not  have  been  negligent  at  all  as 
to  any  of  the  proximate  causes  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  659-667;    Dec  Dig.  fi 

22C.^] 

9.  Mabtkb  and  Servant  (S  284*)— Injubies 
TO  Sebvant— QUESTIONS  fob  jubt— joint 
Liability. 

In  an  action  for  injuries  to  a  car  repairer 
in  a  yard  owned  by  two  railroad  companies, 
evidence  held   to   present   a  question  for  the 
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Jury  as  to  the  Joint  liability  of  the  two  comiMt- 
oies. 

nU.  Note.— For  other  caaee,  see  Master  &  Serv- 
ant, Cent  Dig.  Ii  1000-1132;  Dec  Dig.  |  281.*] 

10.  Appxal  and  Bbbob  (f  1062*)— Revixw— 
Habulbss  BBBOft— Submission  or  Ques- 
tions TO   JUBT. 

Any  error  in  submitting  to  the  Jury  the 
question  of  punitive  damages  is  immaterial 
where  the  jury  found  only  actual  damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  4212-4218;  Dec.  Dig.  | 
1062.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County;   Ernest  Gary,  Judge. 

Action  by  J.  B.  Plnckney  against  the  At- 
lantic Coast  Line  Railroad  Company  and  an- 
other. From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

At  the  conclusion  of  the  testimony  of  both 
plaintiffs  and  defendants,  the  defendants 
made  a  motion  to  direct  a  verdict  upon  the 
following  grounds:  *'First  There  Is  no  evi- 
dence tending  to  support  the  allegations  of 
punitive  damages  against  either  defendant 
Second.  There  is  no  evidence  tending  to  es- 
tablish actionable  negligence  against  either 
defendant  Third.  The  entire  evidence 
shows  that  the  Injury  to  the  plaintiff  was 
the  result  of  his  own  negligence,  l^'ourth. 
The  entire  evidence  shows  that  the  injury 
to  plaintiff  was  the  result  of  his  contributory 
negligence  as  a  proximate  cause,  and  with- 
out which  It  would  not  have  happened. 
Fifth.  The  entire  evidence  shows  that  the 
Injury  to  plaintiff  was  the  result  of  the  act 
of  a  fellow  servant  combining  with  plain- 
tiff's negligence  as  a  proximate  cause.  In 
addition  to  thie  grounds  for  the  direction  of 
a  verdict  already  presented,  the  Atlantic 
Coast  Line  Railroad  Company  asks  your  hon- 
or to  direct  a  verdict  so  far  as  It  Is  con- 
cerned, for  the  reason  that  the  testimony 
shows  that  the  plaintiff  In  this  case  worked 
for  both  roads,  and  that  at  the  time  of  his 
Injury  he  was  working  for  the  Charleston 
&  Western  Carolina  Railway  Company  upon 
a  car  of  the  Charleston  &  Western  Carolina 
Railway  Company,  was  Injured  by  a  train 
and  officials  of  the  Charleston  &  Western 
Carolina  Railway  Company  and  the  Atlantic 
Coast  Line  Railroad  Company  had  no  part 
whatever  in  the  Infliction  of  the  alleged  In- 
Jury  to  the  plaintiff."  The  court  refused 
the  motion  as  to  both  defendants. 

The  exceptions  on  appeal  were  as  follows: 

••I.  It  was  error  in  his  honor  to  refuse 
the  motion  of  the  defendants  to  direct  a  ver- 
dict for  the  defendants  on  the  fourth  ground 
submitted  in  this  behalf,  to  wit:  *The  en- 
tire evidence  shows  that  the  Injury  to  plain- 
tiff was  the  result  of  his  contributory  negli- 
gence as  a  proyximate  cause  and  without 
which  It  would  not  have  happened' — the  er- 
ror being: 

*'(a)  Assuming  that  the  testimony  tended 
to  establish  actionable  negligence  as  against 
the  defendants  or  either  of  them  in  the  mat- 


ters complained  of,  wlilch,  however,  defend- 
ants do  not  admit  as  a  fact,  the  testimony 
shows  conclusively  that  plaintiff  was  guilty 
of  contributory  negligence  in  undertaking  to 
repair  the  car  in  the  manner  and  way  In 
which  he  did.  It  appears  dearly  from  the 
testimony  that  there  was  no  emergency,  that 
plaintiff  had  the  option  to  choose  his  own 
time  within  which  to  make  the  repairs,  that 
the  repairs  to  be  made  were  of  little  conse- 
quence, which  was  well  known  to  plaintiff 
before  he  undertook  to  make  the  same ;  that 
lie  did  not  undertake  to  provide  himself 
with  a  blue  flag  before  entering  on  the  work 
and  did  not  call  to  the  attention  of  the  chief 
car  Inspector,  Mr.  Rabb,  that  he  was  going 
about  the  work  in  violation  of  the  blue  flag 
rule,  and  did  not  ask  at  the  time  for  a  blue 
flag,  and  made  no  effort  whatever  of  any 
kind  to  procure  a  blue  flag;  that  he  knew 
the  work  was  dangerous,  and  knew  the  blue 
flag  rule  which  absolutely  required  him  to 
display  the  flag  before  going  under  the  car* 
and  knew  that  he  was  violating  the  rol^ 
and  admits  that  he  knew  It  was  a  most  dan- 
gerous thing  to  do. 

**(b)  Bven  If  it  be  assumed  that  plalntUTs 
testimony  was  true  that  most  of  his  flags 
were  broken,  yet  the  testimony  .shows  that  at 
least  one  flag  was  not  broken,  but  was  placed 
in  the  office  where  th^  were  kept  a  day  or 
so  before  the  accident,  and,  further,  that  at 
least  some  of  the  flags  which  he  claims  were 
broken  were  in  condition  to  be  used,  the 
same  having  been  torn  in  half,  and  the  tes- 
timony clearly  showing  that  the  same  could 
be  used  In  this  condition  by  placing  them  at 
the  end  of  the  car  or  on  a  stick  in  the  cen- 
ter of  the  track,  yet  notwithstanding  tlUs, 
plaintiff  made  no  effort  whatever  to  find  the 
flag  which  had  been  left  in  the  office,  and 
made  no  effort  whatever  to  use  the  flags 
that  were  broken,  and  did  not  before  under- 
taking the  work  ask  Mr.  Rabb  whether  a 
supply  of  flags  had  been  received  and  were 
then  available  for  use;  it  being  respectfully 
submitted  that  It  was  the  duty  of  the  plain- 
tiff to  comply  with  tills  rule  if  by  the  exer- 
cise of  reasonable  care  on  his  part  he  could 
have  complied. 

**(c)  Taking  the  most  favorable  view  to 
plaintiff  of  his  testimony,  it  appears  that 
several  dajrs  before  the  accident  he  had  re- 
quested Rabb  to  order  a  new  supply  of  flags; 
that  ample  time  had  elapsed  within  wlilch  to 
receive  the  same,  and  yet  on  the  morning  of 
the  accident,  before  undertaking  the  work  of 
repairing  the  car,  he  did  not  ascertain  and 
made  no  effort  to  ascertain  whether  the  flags 
had  arrived,  but  without  exercising  any  care 
whatever  in  undertaking  to  find  out  whether 
there  were  flags  available,  undertook  the 
work  with  full  knowledge  of  its  dangers  and 
of  the  perils  likely  to  follow,  relying  for  his 
protection  on  an  alleged  conversation  with 
the  conductor  whom  he  does  not  advise,  how- 
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ever,  that  he  int^ided  in  doing  the  work  to 
violate  the  blue  flag  rule  and  rely  on  the 
protection  to  be  given  him  by  his  fellow  serv- 
ant. Freeman,  substituting  and  relying  on 
said  conversation  and  Freeman  for  the  pro- 
tection afforded  by  the  blue  flag. 

"(d)  The  testimony  shows  that  the  blue 
flags  were  available  and  could  have  been 
used,  but  Instead  of  making  use  thereof,  and 
complying  with  the  blue  flag  rule,  plaintiff 
deliberately  and  of  his  own  free  will  violat- 
ed defendants'  rule,  and  substituted  therefor 
his  fellow  servant  Freeman  and  bis  alleged 
conversation  with  Conductor  Partain. 

*'(e)  Plaintiff,  failing  to  procure  a  blue 
flag,  should  have  refused  to  do  the  work, 
and  should  not  have  gone  under  the  car 
without  the  protection  of  a  blue  flag.  He 
knew  the  danger,  and  knew  the  rule  abso- 
lutely requiring  the  blue  flag  to  be  displayed 
before  going  under  a  car,  and  with  full 
knowledge  of  these  conditions  on  his  part, 
and  with  full  knowledge  of  the  almost  cer- 
tain danger  that  would  follow  his  violation 
of  the  rule,  and  there  being  no  emergency, 
was  as  a  matter  of  law  guilty  of  contribu- 
tory negligence,  and  his  honor  should  have 
so  held. 

'  "II.  His  honor  committed  error  in  not  di- 
recting a  verdict  in  favor  of  the  defendants 
on  the  fifth  ground  submitted  in  this  behalf, 
to  wit:  'The  entire  evidence  shows  that  the 
injury  to  the  plaintiff  was  the  result  of  the 
act  of  his  fellow  servant  combined  with 
plaintiff's  negligence  as  a  proximate  cause" 
— ^the  error  being: 

"(a)  The  evidence  shows  that  Freeman  was 
a  fellow  servant  of  plaintiff  engaged  in  the 
same  work  as  the  plaintiff  and  on  the  same 
piece  of  work  at  the  time  of  the  accident, 
and  in  the  same  department  of  labor.  It 
shows  that  plaintiff  relied  on  Freeman  to 
warn  him  of  the  approach  of  any  train  whHe 
he  was  under  the  car  engaged  in  making  re- 
pairs, that  Freeman  failed  to  notify  him  of 
the  approaching  car  In  time  to  enable  him 
to  escape  without  injury,  and  his  honor 
should  on  this  ground  have  directed  a  ver- 
dict for  the  defendants. 

"(b)  There  is  no  testimony  whatever  tend- 
ing to  show  that  the  Injury  to  plaintiff  was 
caused  by  the  combined  negligence  of  the 
master  and  fellow  servant  There  is  no  al- 
legation in  the  complaint  charging  a  failure 
to  furnish  sufficient  appliances,  but  even  If 
it  be  assumed  that  the  complaint  embraces 
this,  and  even  If  it  be  assumed  that  there 
is  evidence  tending  to  show  a  failure  on  the 
part  of  the  defendants  to  furnish  sufficient 
flags,  and,  further,  that  the  conductor  was 
told  by  plaintiff  of  his  intention  to  repair  the 
car,  still  it  Is  respectfully  submitted  that 
there  Is  nothing  in  this  upon  which  to  predi- 
cate any  charge  of  combined  negligence  as 
causing  the  injury.  The  conductor  was  not 
told  by  plaintiff  that  he  was  without  a  flag, 
or  that  he  intended  to  rely  upon  the  notice 


given  to  the  conductor  as  a  substitute  for 
the  blue  flag  rule.  He  was  not  advised  that 
the  blue  flags  were  not  available  and  had  no 
notice  or  any  information  from  which  notice 
can  be  legally  Inferred  or  charged  against 
the  company  that  the  flags  could  not  be  had, 
and  that  Plnckney  Intended  in  making  the 
repairs  to  do  so  In  violation  of  the  blue  flag 
rule,  and  It  Is  therefore  respectfully  submit- 
ted that,  even  if  It  be  held  by  this  court  that 
there  Is  some  evidence  tending  to  establish 
negligence  against  the  company  in  either  or 
both  of  these  particulars,  still  it  cannot  log- 
ically be  said  that  the  injury  was  the  result 
of  such  negligence  combined  with  the  negli- 
gence of  Freeman,  a  fellow  servant.  Each  ts 
entirely  independent  of  the  other,  and  there 
Is  no  element  of  combination,  and,  In  fact, 
no  connection  whatever,  between  the  alleg- 
ed negligence  of  the  master  and  the  admit- 
ted negligence  of  Freeman,  the  fellow  serv- 
ant. 
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(c)  In  order  for  plaintiff  to  avail  himself 
of  the  doctrine  of  combined  negligence  of 
the  master  and  fellow  servant,  It  must  appear 
that  the  same  was  the  proximate  cause  of  his 
Injury.  If  the  proximate  cause  was  the  neg- 
ligence of  the  fellow  servant,  then  plaintiff 
cannot  recover,  and  It  Is  respectfully  submit- 
ted In  this  case  that  It  appears  absolutely 
and  to  a  mathematical  demonstration  that 
the  proximate  cause  of  the  injury  was  the 
negligence  of  plaintiff  in  relying  on  his  fel- 
low servant.  Freeman,  and  the  negligence  of 
his  fellow  servant  in  falling  to  notify  him  of 
the  approach  of  the  engine  in  time  to  escape 
from  under  the  car. 

"III.  It  is  respectfully  submitted  that  his 
honor  committed  error  in  charging  the  jury 
as  follows:  'Therefore,  when  you  are  meas- 
uring and  investigating  the  conduct  of  any 
person  to  a  transaction,  you  will  ask  your- 
selves did  he  measure  up  to  that  standard, 
to  wit,  Did  he  do  that  which  a  man  of  or- 
dinary prudence  and  care  would  have  done? 
If  he  did,  then  he  can  not  be  said  to  be 
guilty  of  negligence' — the  error  being: 

"(a)  His  honor  in  so  instructing  the  jury 
charged  in  respect  to  matters  of  fact  in  vio- 
lation of  section  26,  art.  5,  of  the  Constitu- 
tion of  1895. 

"(b)  What  a  man  of  ordinary  prudence  and 
care  would  have  done  in  any  given  circum- 
stances is,  at  most,  only  evidence  to  go-  to 
the  jury  on  the  question  of  negligence,  but 
Is  not  a  conclusive  test  whether  due  care 
has  been  exercised  and  his  honor  In  so  in- 
structing the  Jury  as  he  did  in  the  language 
complained  of  committed  error  of  law. 

"IV.  It  is  respectfully  submitted  that  his 
honor  committed  error  in  charging  the  jury 
as  follows:  'So,  gentlemen,  when  you  come 
to  the  question  of  negligence,  you  will  ask 
yourselves  when  you  are  taking  up  the 
question  of  the  negligence  of  the  defend- 
ants, their  agents,  and  servants,  you  will 
ask  yourselves  this  question,  did  the  agents, 
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servants^  and  employes  of  tbe  defendants  on 
this  occasion  observe  the  care  that  a  man  of 
ordinary  prudence  and  care  would  have  ob- 
served under  all  the  circumstances  and  the 
conditions  then  and  there  surrounding  them, 
if  you  will  find  that  they  did  then  the  plain- 
tiff cannot  recover.  //  you  find  that  they 
did  not  measure  up  to  the  standard  of  a 
man  of  ordinary  prudence  und  care  then 
you  would  find  that  they  were  negligent, 
then  take  the  conduct  of  the  plaintiff  and 
ask  yourselves  the  question,  Would  a  man 
of  ordinary  prudence  and  care  have  acted 
as  you  find  he  acted  on  this  occasion?  If 
you  find  that  he  did  that,  then  he  could 
not  be  said  to  le  guilty  of  negligence.  If  you 
find  that  he  did,  or  left  undone  anything 
that  a  man  of  ordinary  prudence  and  care 
would  .not  have  done  or  left  undone,  then 
you  will  find  and  deem  him  to  be  guilty  of 
negligence' — ^the  error  being: 

"(a)  In  Instructing  the  Jury  that,  if  the 
agents  and  servants  of  the  defendants  did 
not  measure  up  to  the  standard  of  a  man  of 
ordinary  prudence  and  care,  the  jury  should 
find  that  the  defendants  were  n^llgent,  his 
honor  charged  on  the  facts  in  violation  of  sec- 
tion 26,  art.  5  of  the  Constitution  of  1895. 

"(b)  His  honor  plainly  instructed  the  Jury 
what  facts  would  constitute  negligence. 

*'(c)  The  agents  and  servants  of  the  de- 
fendants may  not  have  measured  up  to  the 
standard  of  a  man  of  ordinary  prudence  and 
care,  and  yet  in  the  circumstances  of  this 
case  acted  as  careful  men  should  have  acted. 

"(d)  In  instructing  the  Jury  that,  in  order 
to  determine  the  question  of  plaintiff's  neg- 
ligence that  they  should  ask  themselves  the 
question,  would  a  man  of  ordinary  prudence 
and  care  have  acted  as  plaintiff  acted  on  the 
occasion  in  question,  and,  if  it  was  found 
that  plaintiff  did,  that  then  they  could  not 
say  that  plaintiff  was  guilty  of  negligence, 
his  honor  charged  on  the  facts  in  violation 
of  article  5,  f  26,  of  the  Constitution  of  1895, 
and  told  the  Jury  what  facts  would  consti- 
tute negligence. 

"(e)  A  prudent  and  careful  man.  may  and 
frequently  does  act  in  a  careless  and  negli- 
gent way,  and  his  honor  in  instructing  the 
Jury  in  the  language  complained  of  in  this 
particular  gave  the  Jury  an  entirely  erro- 
neous and  illegal  test.  Instead  of  giving  the 
Jury  a  definition  of  negligence,  his  honor  in- 
structed them  what  facts  would  constitute 
negligence,  and  told  the  jury  that  if  it  should 
conclude  that  plaintiff  acted  on  the  occasion 
as  the  Jury  might  think  a  man  of  ordinary 
prudence  and  care  would  have  acted  that 
they  could  not  and  njust  not  find  plaintiff 
negligent,  whereas  it  is  submitted  that  the 
usual  and  customary  way  that  a  man  of 
ordinary  prudence  and  care  would  perform 
a  certain  act  is  not  a  conclusive  test  as  to 
whether  due  care  was  exercised  therein. 
It  is  merely  evidence  which  should  go  to 


the  Jury  along  with  other  evidence  in  tho 
case,  leaving  it  to  the  Jury  to  determine 
from  all  of  it  whether  as  a  fact  due  care 
was  exercised. 

"V.  It  is  respectfully  submitted  that  his 
honor  was  in  error  in  instructing  the  jury  as 
follows,  in  reference  to  the  negligence  of  a 
fellow  servant,  to  wit:  *Now  on  the  subject 
of  that  very  doctrine  there  is  a  different 
rule  and  a  different  law  applicable  to  rail- 
roads, different  from  other  parties' — and  in 
this  connection  reading  to  the  Jury  as  ap- 
plicable to  this  case  article  9  of  the  Consti- 
tution of  1895 ;  the  error  being: 

"(a)  That  in  telling  the  Jury  that  the  law 
of  fellow  servant  as  applied  to  railroads  is 
different  from  that  which  obtains  as  to  oth- 
er parties  was  wholly  misleading  and  erro- 
neous when  applied  to  the  facts  of  this  ease 
because  the  only  principle  of  law  the  Jury 
could  consider  in  this  case  was  as  to  the 
combined  negligence  of  the  master  and  fel- 
low servant,  it  being  an  admitted  fact  that 
plaintiff  and  Freeman  were  fellow  servants, 
and  that  the  negligence  of  Freeman,  if  a 
proximate  cause  of  plaintiff's  injury,  would 
defeat  his  recovery.  Therefore,  in  telling 
the  Jury  that  a  different  rule  of  law  applied, 
his  honor  confused  and  misled  the  jury  as 
to  the  point  before  it  for  determination. 

"(b)  Article  9  of  the  Constitution,  which 
his  honor  read  to  the  Jury,  in  no  wise 
changed  or  modified  the  g^eral  principles  of 
law  applicable  to  the  question  before  the 
Jury,  and  had  absolutely  no  bearing  what- 
ever on  the  question,  and  could  only  tend 
to  confuse  the  Jury  in  its  deliberation. 

"VI.  His  honor  committed  error  In  in- 
structing the  Jury  in  the  language  of  plain- 
tiff's third  request  as  follows,  to  wit: 
'''That  If  the  Jury  find  as  a  further  fact 
that  the  defendants  failed  and  omitted  to 
furnish  plaintiff  with  a  blue  flag,  plaintiff 
having  exercised  due  diligence  in  bringing 
such  failure  to  the  attention  of  his  superior 
ofiflcer,  and  that  the  plaintiff  notwithstand- 
ing such  failure  on  the  part  of  the  defend- 
ants and  such  notice  on  the  part  of  the 
plaintiff,  was  Instructed  by  his  superior  of- 
ficer to  repair  the  car,  as  alleged  in  the 
complaint,  and  that  the  plaintiff  before  en- 
gaging in  inspecting  and  repairing  the  same, 
gave  notice  to  Conductor  Partaln  of  his 
purpose,  as  alleged  in  the  complaint,  and 
was  given  assurance  by  the  said  conductor 
that  he  was  through  on  the  yard,  and  that 
the  plaintiff  could  go  to  work  on  the  said 
car  without  molestation  by  the  said  con- 
ductor, as  alleged  in  the  complaint,  and 
that  the  plaintiff  was  injured  by  the  negli- 
gent or  willful  act  of  the  said  conductor,  as 
alleged  in  the  complaint,  then  the  Jury 
will  find  for  the  plaintiff."  I  charge  yon 
that,  provided  you  find  that  the  plaintiff's 
conduct  towards  Conductor  Partaln  undeif 
all  the  circumstances  was  the  exercising  of 
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due  care  and  was  not  negligence' — ^the  error 
being: 

"(a)  In  saying,  'plaintiff  having  exercised 
dne  diligence  in  bringing  such  failure  to 
the  attention  of  his  superior  officer/  his  hon- 
or charged  on  the  facts  of  the  case  in  viola- 
tion of  section  26,  art  5,  of  the  Constitution 
of  1895. 

"(b)  The  entire  request  could  only  be  re- 
garded by  the  Jury  as  an  Instruction  as  to 
the  existence  of  certain  fticts,  to  wit,  the  ex- 
ercise of  due  diligence  on  the  part  of  plain- 
tiff and  the  giving  of  notice  by  plaintiff  to 
the  conductor  and  being  assured  by  the  con- 
ductor that  he  was  through  on  the  yard  and 
might  proceed  with  the  work  without  moles- 
tation, and,  if  not  a  violation  of  the  strict 
letter  of  section  26  and  article  5  of  the 
Constitution,  is  certainly  a  clear  violation 
of  its  intent  and  spirit  and  within  the  mean- 
ing of  its  terms  a  charge  on  the  facts. 

*'(c)  In  telling  the  jury,  'I  charge  you  that 
provided  you  find  that  plaintiff's  conduct  to- 
wards the  conductor  was  the  exercise  of  due 
care  and  not  negligence,'  his  honor  assumed 
as  a  fact  that  there  was  some  conversation 
with  plaintiff  and  the  conductor  bearing  on 
the  material  fiicts  of  this  case,  and  thereby 
charged  on  the  facts  of  the  case  in  violation 
of  the  constitutional  provision  in  this  behalf 
(section  26,  art  5). 

"VII.  It  is  respectfully  submitted  that  his 
honor  committed  error  in  not  charging  as 
submitted  the  defendants'  first  request,  and 
In  modifying  the  same  as  follows,  to  wit: 
'  "If  you  find  from  the  testimony  in  this  case 
that  the  plaintiff  could  by  the  exercise  of 
due  care  have  secured  a  blue  fiag  and  failed 
to  do  so  and  use  it,  then  I  charge  you  as 
a  matter  of  law  that  he  cannot  recover  a 
verdict  at  your  hands  in  this  case."  I 
charge  you  that,  provided  the  defendants, 
their  agents,  and  servants  were  not  guUty  of 
willfulness  and  that  willfulness  was  the 
proximate  cause  of  his  injury' — the  error 
being: 

"(a)  As  modified  by  his  honor  the  request 
was  entirely  emasculated. 

"(b)  The  request  as  submitted  contains  a 
sound  principle  of  law,  to  wit  that,  if  plain- 
tiff's injury  was  due  to  bis  own  negligence, 
he  could  not  recover,  and  in  modifying  this 
his  honor  confused  the  jury  by  making  it 
appear  that  this  request  was  intended  to 
cover  contributory  negligence  by  the  plain- 
tiff. 

"(c)  In  any  view  of  the  matter,  the  modi- 
fication was  wrong,  erroneous,  and  mislead- 
ing, because  it  is  an  admitted  fact  that  de- 
fendants did  move  the  car  which  was  a  will- 
ful act  in  the  sense  that  it  was  a  voluntary 
act  on  behalf  of  the  defeqdants.  The  jury, 
therefore,  were  instructed  by  his  honor  that 
if  the  car  was  moved  deliberately  and  of 
the  defendants'  own  volition  and  intention 
that  plaintiff  could  recover,  although  it  might 
also  appear  that  his  injury  was  due  to  his 


own  negligent  conduct  In  not  making  use  of 
the  blue  flag. 

"(d)  The  modification  must  be  construed 
with  reference  to  the  facts  of  this  case,  and, 
when  so  considered,  the  effect  thereof  is  to 
absolutely  destroy  the  proposition  of  law 
contained  in  the  request  and  in  effect  and 
law  amounts  to  a  refusal  to  charge  the  said 
request 

"VIII.  His  honor  it  is  respectfully  submit- 
ted committed  error  of  law  in  modifying  the 
second  request  of  the  defendants,  as  follows, 
to  wit:  '"In  this  case  the  Supreme  Court 
has  held  that  if  the  plaintiff  disregarded 
the  blue  fiag  rule  so  essential  to  his  own 
safety  as  well  as  the  safety  of  other  em- 
ployes and  the  general  public^  when  he  could 
have  complied  with  it  by  reasonable  effort 
on  his  part,  then  he  is  not  entitled  to  recov- 
er,^  And  I  charge  you  in  this  case  if  it  ap- 
pears from  the  evidence  that  the  plaintiff 
could  have  complied  with  this  rule  by  reason- 
able effort  on  his  part,  and  failed  to  do  so, 
that  he  cannot  recover  and  your  verdict  must 
be  for  the  defendant  companies."  I  charge 
you  that,  provided  that  you  do  not  find  that 
the  defendants,  their  agents,  servants,  and 
employes  were  guilty  of  wantonness  and  will- 
fulness, and  that  that  wantonness  and  will- 
fulness was  the  proximate  cause  of  the  in- 
jury to  the  plaintiff* — the  error  being: 

"(a)  That  the  request  contains  a  sound 
proposition  of  law  vitally  applicable  to  this 
case,  and  should  have  been  charged  without 
modifications. 

"(b)  There  was  not  the  slightest  evidoice 
of  willfulness  or  wantonness  in  the  case  and 
the  continued  iteration  and  reiteration  of 
this  by  his  honor  to  the  jury  was  mislead- 
ing and  impressed  upon  the  minds  of  the 
jury  the  idea  of  his  honor  that  there  was 
wiUfuiness  shown  by  the  testimony,  and  de- 
prived the  defendants  of  a  fair  considera- 
tion by  the  jury  of  the  propositiona  of  law 
applicable  to  the  case. 

"IX.  His  honor  committed  error  in  refus- 
ing to  charge  the  defendants'  fifth  request  as 
follows,  to  wit:  '  "If  you  find  in  this  case 
from  the  testimony  that  the  plaintiff  failed 
to  afford  himself  the  protection  of  the  blue 
fiag,  but  relied  on  Freeman  as  a  substitute  for 
the  blue  flag  rule,  he  cannot  recover."  I  can- 
not charge  you  that  I  have  got  to  modi^  all 
these  charges.  I  think  these  charges  must 
have  been  based  on  the  ground  that  I  would 
not  submit  to  you  the  question  of  willulness; 
that  is,  I  cannot  charge  you  that  proposition 
as  stated  hecause  there,  are  other  elements 
that  the  jury  must  take  into  consideration'"^ 
the  error  being: 

"(a)  The  request  contains  a  sound  proposi- 
tion of  law  vitally  applicable  to  this  case  and 
the  refusal  of  his  honor  to  so  charge  was,  in 
effect,  the  direction  of  a  verdict  against  the 
defendants  and  in  favor  of  the  plaintiff. 

"(b)  The  charge  of  his  honor  in  this  behalf 
deprived  the  defendants  of  the  defense  of 
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negligence  of  a  feDow  servant  as  the  proxi- 
mate cause  of  the  injury,  and  it  is  submitted 
that  the  testimony  fairly  considered  abund- 
antly establishes  the  fact  that  plaintiffs  in- 
Jury  was  due  to  the  negligence  of  his  fel- 
low servant,  Freeman,  and  that  plalntUT  re- 
lied on  Freeman  as  a  substitute  for  the  blue 
flag  rule. 

"(c)  His  Jhonor  does  not  undertake  to  modi- 
fy this  request,  but  states  that  he  is  going 
to  modify  all  the  requests  to  charge,  and 
states  to  the  Jury  that  there  are  other  ele- 
ments which  they  must  take  into  considera- 
tion, and,  if  this  language  be  taken  as  a 
modification,  then  it  was  error  in  his  honor 
for  the  reason  that  he  thereby  told  the  jury 
that  they  must  consider  the  question  of  will- 
fulness and  wantonness  in  considering  this 
request,  and  in  effect  In  so  doing  told  the 
jury  to  disregard  the  request 

**(d)  If  plaintiff  was  injured  by  reason  of 
his  substituting  his  fellow  servant  for  the 
protection  of  the  blue  flag,  then  it  is  sub- 
mitted that  willfulness  could  not  be,  and 
should  not  be,  considered  by  the  jury  because 
it  would  preclude  the  idea  of  his  injury  hav- 
ing been  occasioned  by  any  act  of  the  de- 
fendants. 

"X.  It  is  respectfuUy  submitted  that  his 
honor  committed  error  in  refusing  to  charge 
the  jury  the  defendants'  request  as  follows, 
to  wit:  '  "You  are  further  instructed  that  if 
you  find  that  the  plaintiff  in  this  case  did 
not  observe  the  blue  flag  rule,  and  could 
have  done  so,  but,  Instead,  relied  on  his  con- 
versation with  Conductor  Fartain  as  a  sub- 
stitute for  the  blue  flag  rule  then  he  cannot 
recover."  I  refuse  to  charge  you  that* — ^the 
error  being: 

"(a)  That  this  request  contains  a  correct 
proposition  of  law  vitally  applicable  to  this 
case. 

"(b)  If  plaintiff  failed  to  observe  the  blue 
flag  rule  when  he  could  have  done  so,  but 
relied  on  his  conversation  with  the  conductor 
then,  as  a  matter  of  law»  he  could  not  be  en- 
titled to  a  verdict,  and  it  was  error  in  his 
honor  to  refuse  this  request 

"XI.  It  was  error  in  his  honor  to  refuse 
to  charge  the  jury  the  defendants*  seventh 
request  as  follows,  to  wit:  *  "If  you  find 
from  the  evidence  as  a  matter  of  fact  that 
the  plaintiff  did  tell  the  conductor  that  he 
intended  to  work  under  the  car  and  should 
farther  find  that  the  conductor  negligently 
caused  the  car  under  which  the  plaintiff 
was  working  to  be  moved  to  his  injury,  still 
plaintiff  could  not  recover  if  you  should 
further  find  that  by  the  exercise  of  reason- 
able care,  he  could  have  procured  a  blue  flag, 
and  thereby  could  have  given  himself  the 
protection  of  the  blue  flag  rule.  In  other 
words,  if  the  plaintiff  by  the  use  of  reason- 
able care  could  have  made  use  of  the  blue 
flag  as  required  by  the  rules,  he  cannot  re- 
cover in  this  case  simply  because  the  con- 
ductor failed   to   remember   his   statement 


that  he  would  be  at  work  under  the  car." 
I  refuse  to  charge  you  that' — the  error  be- 
ing: 

"(a)  That  the  request  contains  a  sound 
proposition  of  law  applicable  to  this  case. 

"(b)  In  refusing  this  charge  his  honor  per- 
mitted a  recovery  on  behalf  of  plaintiff,  al- 
though as  a  matter  of  law  he  was  guilty  of 
contributory  negligence  as  the  direct  and 
proximate  cause  of  his  injury. 

"XII.  His  honor  committed  error  of  law 
in  refusing  to  charge  defendants'  eighth  re- 
quest as  follows,  to  wit :  '  "If  it  is  a  fact 
established  by  the  testimony  in  this  case 
that  the  plaintiff  did  not  have  a  blue  flag, 
and  could  not  by  reasonable  effort  secure  a 
blue  flag,  it  was  his  duty  in  this  situation 
to  have  advised  the  conductor  that  he  had  no 
flag,  and  that  in  going  under  the  car  he 
could  not  as  a  consequence  observe  the  blue 
flag  rule.  It  was  not  sufficient  for  him  to 
have  simply  told  the  conductor  he  expected 
to  work  under  a  car,  but  he  should  have 
gone  further  and  notified  the  conductor  that 
he  was  unable  to  comply  with  the  blue  flag 
rule."  I  refuse  to  charge  you  that' — ^the  er- 
ror being: 

"(a)  That  the  request  contains  a  sound 
proposition  of  law  applicable  to  the  case  and 
should  have  been  charged. 

"(b)  It  was  the  duty  of  plaintiff,  if  he  in- 
tended to  rely  on  the  conversation  with  the 
conductor,  to  have  advised  the  conductor 
that  he  was  unable  to  comply  with  the  blue 
flag  rule. 

"XIII.  It  was  error  in  his  honor  to  refuse 
the  defendants'  ninth  request  as  follows,  to 
wit:  ***There  is  no  evidence  whatever  in 
this  case  even  tending  to  establish  a  waiver 
of  the  blue  flag  rule."  I  refuse  to  charge 
you  that' — the  error  being: 

"(a)  There  is  not  a  particle  of  evidence 
in  this  entire  record  tending  to  show  a 
waiver  of  the  blue  flag  rule,  and  his  honor 
should  have  so  instructed  the  jury. 

"XIV.  His  honor  committed  error  in  re- 
fusing to  charge  defendants'  tenth  request, 
as  fbllowB,  to  wit :  '  "Counsel  for  the  plain- 
tifl  argued  that  the  defendant  could  waive 
the  blue  flag  rule,  and  that  there  was  evi- 
dence in  this  case  tending  to  show  a  waiver 
of  the  rule,  but  I  charge  you  that  there  is 
no  evidence  tending  to  establish  a  waiver  of 
this  rule  in  this  case."  I  refuse  to  charge 
you  that' — the  error  being: 

"(a)  That  there  was  no  evidence  In  this 
case  tending  to  establish  a  waiver  of  the 
blue  flag  rule  and  his  honor  in  refusing  this 
request  permitted  the  jury  to  consider  a 
question  of  this  kind,  vitally  important  to 
the  case^  upon  the  mere  argument  of  plain- 
tiff's counsel  and  without  any  evidence  what- 
ever. 

"XV.  His  honor  committed  error  in  refus- 
ing to  charge  the  jury  defendants'  eleventh 
request  as  follows,  to  wit :  '  **The  jury  are 
further  Instructed  that  the  conductor  of  the 
freight  train,  to  wit,  Conductor  Fartain,  had 
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no  power,  and  could  not  as  a  matter  of  law 
waive  the  blue  flag  rule  in  so  far  as  the 
plaintiff  in  this  case  is  concerned."  I  re- 
fuse to  charge  you  that' — ^the  error  being: 

"(a)  That  the  mere  conductor  on  a  freight 
train  has  no  right  whatever  in  law  to  waive 
a  rule  of  the  defendants  intended  for  the 
protection  of  employes  in  an  entirely  differ- 
ent department  of  labor,  and  in  no  wise  con- 
nected with  the  said  conductor,  and  over 
whom  he  had  no  control  whatever. 

"(b)  The  conductor  had  no  right  or  power 
to  waive  the  blue  flag  rule  in  favor  of  the 
plaintiff  in  this  case. 

"XVI.  His  honor  committed  error  of  law 
in  not  charging  defendants*  thirteenth  re- 
quest to  charge  as  follows,  to  vidt :  *  "I 
charge  you  that  the  rule  as  to  the  use  of 
the  blue  flag  cannot  be  violated  by  an  em- 
ploy§,  and,  if  he  Is  injured  because  he  vio- 
lated it  or  contributed  to  his  injury  by  not 
observing  it,  he  cannot  recover."  I  refuse 
to  charge  you  that' — the  error  being: 

"(a)  This  request  contains  a  correct  propo- 
sition of  law  vitally  important  to  this  case, 
and  should  have  been  charged  as  given. 

"(b)  If  an  employ^  violates  a  rule  of  the 
company,  and  is  injured  by  reason  of  his 
violation  thereof,  or  if  his  failure  to  observe 
the  rule  contributes  to  hte  injury,  then  as  a 
matter  of  law  he  cannot  recover,  and  his 
honor  should  have  so  charged. 

"XVII.  His  honor  committed  error  in  re- 
fusing defendants'  flfteenth  request  to 
charge,  to  wit:  '  "I  charge  you  tliat,  where 
there  was  no  blue  flag  furnished  the  em- 
ploy6,  he  should  have  refused  to  work  under 
a  car,  which  is  extra  dangerous  work,  until 
the  blue  flag  was  furnished  him,  unless  in  a 
case  of  an  emergency."  I  refuse  to  charge 
you  that' — the  error  being: 

"(a)  That  the  admitted  evidence  shows 
that  plaintiff  knew  it  was  extra  dangerous 
to  go  under  the  car  without  displaying  a 
blue  flag,  and  the  evidence  further  shows 
that  there  was  no  emergency  requiring  him 
to  do  so.  It  is  therefore  submitted  that 
plaintiff  should  have  refused  to  go  under 
the  car  in  violation  of  the  rule. 

"(b)  Where  an  employ^  knows  that  it  is 
dangerous  to  violate  a  rule  of  the  master, 
and  there  Is  no  emergency  which  requires 
him  to  violate  It,  if  he  deliberately  does  so, 
he  cannot  recover  as  a  matter  of  law  against 
the  master. 

"XVIII.  His  honor  committed  error  of  law 
in  not  charging  defendants'  sixteenth  re- 
quest as  follows,  to  wit :  *  "I  charge  you 
that  the  testimony  In  this  case  does  not 
show  any  emergency  justifying  the  violation 
of  the  rule."  I  refuse  to  charge  you  that' — 
the  error  being: 

"(a)  There  Is  not  a  particle  of  testimony 
in  this  whole  case  suggesting  any  emergency 
in  repairing  this  car,  or  tending  to  show  any 
emergency  to  justify  a  violation  of  the  blue 
flag  rule,  and  his  honor  should  have  so  In- 
structed the  jury  as  requested. 
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(b)  Where  there  is  no  testimony  In  a 
case  tending  to  establish  any  material  fact, 
it  Is  the  duty  of  the  court  on  request  to  so 
instruct  the  jury. 

"XIX.  His  honor  committed  error  in  re- 
fusing to  instruct  the  jury  In  the  language 
of  plaintiff's  seventeenth  request,  as  follows, 
to  wit:  *"I  charge  you  that,  in  order  to  re- 
cover because  a  blue  flag  was  not  at  hand 
for  the  use  of  plaintiff,  the  plaintiff  would 
have  to  show  that  at  the  time  he  was  order- 
ed to  do  the  work  he  demanded  a  blue  flag 
for  use  in  the  work  and  the  defendants  re- 
fused to  furnish  him."  I  refuse  to  charge 
you  that! — ^the  error  being: 

"(a)  This  request  contains  a  sound  propo- 
sition of  law,  and  should  have  been  charged. 

"(b)  It  was  the  duty  Imposed  on  plaintiff 
to  exercise  some  reasonable  effort  to  pro- 
cure a  blue  flag,  and  his  honor  should  have 
Instructed  the  jury  as  requested  that  it  was 
his  duty  to  demand  a  flag  at  the  time  he 
was  ordered  to  do  the  work,  and  that  de- 
fendants refused  to  furnish  the  same. 

"(c)  If  plaintiff  by  the  exercise  of  reason- 
able care  could  have  procured  a  flag,  it  was 
his  duty  to  have  done  so,  and  his  failure  so 
to  do  would  not  justify  his  violation  of  the 
blue  flag  rule. 

"XX.  His  honor  committed  error  in  not 
charging  defendants'  nineteenth  request,  as 
follows,  to  wit:  *"I  charge  you  that,  if  a 
car  repairer  or  inspector  of  a  railroad  com- 
pany complies  with  the  blue  flag  rule,  he 
gives  notice  to  every  employ^  of  the  railroad 
company  not  to  move  the  car  while  he  is 
working  under  it,  and  the  company  is  liable 
for  injury  to  him  caused  by  any  of  its  em- 
ployes In  moving  the  car.  I  charge  you, 
further,  that  the  plaintiff  in  this  case  can- 
not set  aside  this  rule  made  for  his  protec- 
tion by  giving  verbal  notice  to  one  employ^, 
say  a  conductor,  if  another  employ^  such  as 
an  engineer  without  such  notice  took  part 
in  moving  the  car.'*  I  refuse  to  charge  you 
that' — ^the  error  being: 

"(a)  This  request  contains  a  sound  propo- 
sition of  law  applicable  to  this  case. 

"(b)  Verbal  notice  to  one  employ^  certain- 
ly could  not  be  said  to  imply  notice  to  an- 
other employ^.  If  the  engineer  without  no- 
tice moved  the  car  to  the  injury  of  plaintiff 
who  had  not  observed  the  blue  flag  rule,  he 
should  not  be  permitted  to  recover. 

"(c)  The  blue  flag  rule  was  intended  to 
give  notice  to  every  employ^  of  the  com- 
pany not  to  move  the  car,  and  the  company 
is  certainly  liable  for  an  injury  caused  by 
moving  a  car  where  the  rule  has  been  ob- 
served, and  his  honor  should  certainly  have 
so  instructed  the  jury,  and  in  failing  so  to 
do  he  left  the  jury  wholly  uninstructed  as 
to  the  true  purpose  and  meaning  of  the  blue 
flag  rule,  and  wholly  uninstructed  as  to  the 
liability  of  the  defendants  in  cases  where  an 
employe  had  compiled  with  this  rule,  there- 
by leaving  with  the  jury  the  impression  that 
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defendant  might  not  be  liable,  even  if  the 
bine  flag  mle  had  been  observed. 

"(d)  Tt  was  Important  to  a  proper  trial 
of  this  case  that  the  Jury  should  clearly  un- 
derstand that  if  the  blue  flag  rule  was  ob- 
served that  the  company  was  absolutely 
liable,  that  if  it  was  not  observed  when  it 
could  have  been  that  the  defendant  was  not 
liable  that  verbal  notice  to  one  employ^  that 
plaintifT  intended  to  set  aside  the  rule  could 
not  possibly  be  notice,  to  another  employ^  of 
this  fact,  and,  where  another  employ^  in  the 
absence  of  such  notice  took  part  in  the 
movement  of  the  car,  plalntifF  should  not  be 
permitted  to  recover. 

"XXI.  His  honor  committed  error  in  not 
charging  defendants'  twentieth  request  to 
charge  as  follows,  to  wit:  *  **I  charge  you  that 
the  plaintiff  cannot  change  the  blue  flag  rule 
by  relying  on  the  protection  of  the  conductor 
because  the  company  not  being  a  party  to 
the  change  of  the  rule,  unless  the  conductor 
has  been  appointed  as  a  renresentatlve  of 
the  master  to  change  this  rule,  of  which 
there  is  no  evidence  in  this  case.  If  the 
plaintiff  Instead  of  placing  the  blue  flag  as 
required  by  the  rules,  relies  on  the  notice 
given  to  the  conductor  he  thereby  constitutes 
the  conductor  his  agent  for  protection,  and 
cannot  hold  the  defendants  liable  for  failure 
of  the  conductor  to  protect  him.  The  con- 
ductor in  such  case  does  not  represent  the 
master  so  as  to  give  him  protection,  which 
protection  the  company  has  adequately  pro- 
vided for  otherwise  by  the  rule."  I  refuse 
to  charge  you  that ' — the  error  being: 

"(a)  It  is  respectfully  submitted  that  this 
request  contains  a  sound  proposition  of  law 
applicable  to  this  case. 

**(b)  If  plaintiff,  instead  of  complying  with 
the  rule,  undertook  to  rely  on  the  conductor 
as  a  protection,  he  certainly  in  law  would 
constitute  the  conductor  his  agent,  and  could 
not  recover  for  a  failure  of  the  conductor  to 
protect  him.  The  conductor  in  no  sense 
could  represent  the  master  for  the  purpose 
of  waiving  the  rule  or  for  the  puriK)se  of  giv- 
ing him  protection  in  violation  of  the  rule; 
it  being  respectfully  submitted  that  the  rule 
is  binding  on  the  conductor  as  well  as  all 
other  employes,  and  could  not  be  waived 
without  express  authority  so  to  do,  and  there 
was  no  evidence  in  this  case  tending  to  es- 
tablish any  such  authority. 

"(c)  Plaintiff  certainly  could  not  change 
the  blue  flag  rule  by  substituting  verbal  no- 
tice to  the  conductor,  and  it  was  error  in 
his  honor  not  to  so  instruct  the  Jury  as  he 
was  requested  to  do. 

"XXn.  His  honor  committed  error  in  not 
charging  the  defendants*  twenty-first  request 
as  follows,  to  wit:  *  *'I  charge  you  that,  if 
you  find  that  the  plaintiff  told  the  conductor 
that  he  was  going  to  work  under  the  car,  this 
did  not  relieve  him  of  the  duty  to  place  the 
blue  flags.  That  the  conductor  had  the  rlgbt 
to  assume,  unless  notified  to  the  contrary. 


that  he  would  place  a  blue  flag  as  required 
by  the  blue  flag  rule."  I  refuse  to  charge 
you  that' — ^it  being  respectfully  submitted: 

**(a)  That  this  request  contains  a  sound 
proposition  of  law,  and  should  have  been 
charged. 

"(b)  It  is  submitted  that  as  a  matter  of 
law  and  logic  notice  to  a  conductor  that  a 
car  repairer  intends  to  do  some  work  on  a 
car  will  not  imply  notice  or  knowledge  that 
in  doing  so  he  intends  to  violate  the  blue 
flag  rule. 

"(c)  All  employes  have  the  right  to  as- 
sume that  other  employ^  will  observe  the 
rules  of  the  company  in  the  absence  of  notice 
to  the  contrary,  and  in  this  case  there  is  not 
a  particle  of  testimony  tending  to  show  that 
plaintiff  told  the  conductor  that  he  was  not 
going  to  observe  the  rule.  All  that  he  claims 
that  he  told  him  was  that  he  was  going  to 
work  on  the  car. 

"XXIII.  It  was  error  in  his  honor  to  sub- 
mit to  the  Jury  in  this  case  the  question  of 
punitive  damages,  when  there  was  not  a  par- 
ticle of  testimony  in  the  entire  case  to  indi- 
cate anything  going  to  establish  wanton  or 
willful  conduct  on  the  part  of  the  defendants 
or  anything  to  entitle  plaintiff  in  any  view 
of  the  matter  to  punitive  damages. 

"XXIV,  It  -was  error  in  his  honor  not  to 
direct  a  verdict  for  the  defendants  on  the 
cause  of  action  for  punitive  damages;  the 
error  being: 

"(a)  That  there  was  no  testimony  tending 
to  establish  such  cause  of  action. 

"XXV.  The  Constitution  of  South  Caro- 
lina requires  and  directs  that  Judges  shall  in 
the  trial  of  Jury  cases  declare  the  law ;  that 
is,  that  they  shall  Instruct  the  Jury  as  to 
the  principles  of  law  which  shall  govern  in 
the  trial  of  the  said  case.  It  is  respectfully 
submitted  that  the  charge  of  his  honor  con- 
sidered as  a  whole  or  in  parts  does  not  cor- 
rectly Instruct  the  Jury  as  to  the  law  appli- 
cable to  this  case,  but,  on  the  contrary,  gave 
to  the  Jury  a  wholly  Incorrect  idea  as  to  the 
law  which  should  govern  in  the  trial  of  this 
case.  His  honor  refused  outright  most  of 
the  requests  of  the  defendants  and  so  modi- 
fied the  others  as  to  entirely  emasculate  the 
same,  and  iterated  and  reiterated  to  the  Jury 
the  idea  of  punitive  damages  when  the  deci- 
sion in  this  case  which  was  the  law  of  the  case 
eliminated  that  question  from  further  consid- 
eration, and  when  the  testimony  wholly  failed 
to  even  suggest  any  consideration  of  punitive 
damages  or  wanton  or  willful  conduct  His 
honor's  theory  of  this  case  was  clearly  im- 
pressed on  the  Jury,  and  that  theory  was 
that  plaintiff  was  entitled  to  recover  a  ver- 
dict both  for  punitive  and  actual  damages, 
regardless  of  the  fact  that  plaintiff  violated 
the  blue  flag  rule  and  without  regard  to  the 
fact  that  he  knew  it  was  dangerous  so  to  do 
and  without  regard  to  the  fact  that  he  ad- 
mitted having  made  no  effort  at  the  time 
of  undertaking  the  work  to  procure  a  blue 
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flag,  and  regardless  of  the  fact  that  he  ad- 
mits that  he  relied  on  Freeman,  his  fellow 
servant,  as  a  sobstltate  for  the  blue  flag  rule, 
and  his  alleged  conversation  with  the  con- 
ductor in  which  it  is  not  even  claimed  that 
he  told  the  conductor  that  he  was  not  going 
to  comply  with  the  rule.  His  honor  was 
clearly  of  the  opinion  that  the  mere  conver- 
sation with  the  conductor  testified  to  by 
plaintiff  of  his  intention  to  repair  his  car 
was  sufficient  in  law  to  give  to  plaintiff  a 
cause  of  action  both  for  actual  and  punitive 
damages,  and  It  is  respectfully  submitted 
that  the  entire  charge  is  capable  of  this  con- 
struction and  this  construction  only,  and  in 
so  charging  the  Jury  his  honor  committed 
prejudicial  error. 

"XXVI.  His  honor  oonunitted  error  in 
submitting  to  the  Jury  the  question  of  wan- 
ton and  willful  misconduct  of  the  defendants 
or  either  of  them,  because  there  was  no  tes- 
timony in  the  entire  record  tending  to  estab- 
lish any  wanton  or  willful  conduct  on  the 
xwrt  of  either  defendant 

"XXVII.  His  honor  committed  error  in  his 
refusal  to  grant  a  new  trial  on  the  first 
ground  submitted,  to  wit,  that  there  is  no 
testimony  whatever  tending  to  support  the 
verdict;  the  error  being: 

"(a)  There  is  no  testimony  in  this  case,  it 
is  respectfully  submitted,  tending  to  support 
the  verdict 

"XXVIII.  His  honor  committed  error  in 
refusing  to  grant  a  new  trial  on  the  sixth 
ground  submitted  for  a  new  trial,  to  wit: 
'Because  the  evidence  is  that  plaintiff  wair 
the  author  of  his  own  injury,  in  that  he 
knowingly  and  unnecessarily  violated  the 
blue  fiag  rule  without  the  presence  of  any 
emerg^icy  so  to  do,  and  without  notifying 
the  officers  and  employte  in  charge  of  the 
train  that  he  intended  to  violate  such  rule, 
whidi  rule  was  enacted  for  and  vital  to  his 
own  safety' — the  error  being: 

"(a)  That  there  was  no  emergency  what- 
ever requiring  plaintiff  to  do  this  work  in 
violation  of  the  rule,  and  the  testimony 
shows  that  be  knowingly  and  unnecessarily 
violated  the  blue  flag  rule  to  his  injury. 

"XXIX.  EOs  honor  committed  error  in  not 
granting  a  new  trial  on  the  seventh  ground 
submitted,  to  wit:  'Because  the  only  infer- 
ence to  be  drawn  from  the  evidence  is  that 
if  plaintifl's  negUgence  was  not  the  sole 
cause,  it  was  at  least  a  contributory  proxi- 
mate cause  of  his  injury,  in  that  he  vi<dated 
an  important  rule,  to  wit  the  blue  flag  rule, 
promulgated  for  and  essential  to  his  safety, 
without  notifying  the  conductor  of  the  train 
of  his  IntantiOQ  to  violate  such  rule' — the  er- 
ror being: 

"(a)  That  the  entire  testimony  shows  ttiat 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence as  a  proximate  cause  of  his  injury. 

^XXX.  His  honor  committed  error  in  not 
granting  a  new  trial  on  the  eighth  and  ninth 
grounds  submitted  as  followsi  to  wit:    'In 


charging  the  flrst  and  second  requests  to 
charge  and  in  charging  plaintiff's  third  re- 
quest with  the  modlflcation  as  charged.'  'In 
modifying  the  flrst  second,  third,  fourth,  and 
flfth  requests  of  defendants,  and  in  refus- 
ing the  remaining  requests  of  defendants.  It 
is  submitted  said  requests  each  contained  in 
themselves  correct  principles  of  law  applica- 
ble to  their  respective  parts  of  the  case  as 
made' — ^the  error  being: 

'*(a)  In  reference  to  the  eighth  ground  as 
assigned  and  specified  hereinabove. 

"(b)  In  reference  to  the  ninth  ground  as 
specified  hereinabove,  and  for  the  further 
reason  that  the  first,  second,  third,  fourth, 
and  flfth  requests  of  the  defoidants  coa- 
tained  sound  propositions  of  law  which 
should  have  been  given  to  the  jury  in  this 
case. 

"XXXI.  His  honor  conunltted  error  In 
holding  in  his  order  refusing  motion  for  a 
new  trial  that  there  was  some  evidence  of 
conscious  failure  to  observe  due  care,  wh»e- 
as  it  is  respectfully  submitted  that  the  tesdr 
mony  does  not  tend  to  establish  such  a  con- 
clusion of  fact 

"In  addition  to  the  foregoing  exceptioa 
made  on  behalf  of  both  defendants,  the  de- 
fendant Atlantic  C!oaat  Line  Railroad  CkMo- 
pany,  takes  the  following  exceptions: 

"XXXII.  The  circuit  judge  erred  in  over- 
ruling the  motion  to  direct  a  verdict  so  tst 
as  that  company  was  OHicerned,  for  ttte  rea- 
son that  the  testimony  shows  ttuit,  although 
plaintiff  at  times  worked  for  both  roads,  yet 
at  the  time  of  his  injury  he  was  working  for 
the  Charleston  &  Western  Carolina  Bailway 
Company,  upon  a  car  of  the  Charleston  ifc 
Western  Carolina  Ballway  Company,  situated 
on  the  siding  of  the  Charleston  &  Western 
Carolina  Ballway  Company,  and  that  he  was 
injured  by  a  train  of  the  Charleston  ft  West- 
em  Carolina  Bailway  Company  operated  by 
officials  and  employte  of  the  Charleston  * 
Western  Carolina  Bailway  Company,  and  that 
the  Atlantic  Coast  Line  Ballroad  Company 
had  no  part  or  responsibility  whatever  !n 
the  infliction  of  the  alleged  injury  to  the 
plaintiff  and  could  in  no  way  be  held  liable 
therefor  under  the  pleadings  and  proof. 

"XXXIII.  The  circuit  judge  erred  in  refus- 
ing the  twoity-second  request  to  charge,  via: 
*I  charge  you  that  in  this  case  you  cannot 
flnd  a  verdict  against  the  defendant  the  At> 
lantic  Coast  Line  Ballroad  Company  for  the 
reason  that  there  is  no  evidence  that  the  in« 
jury  received  was  the  result  of  any  negli- 
gence on  the  part  of  that  defendant,  its  of- 
ficers, agents  or  employ^.'  It  is  submitted 
there  was  no  evidence  that  the  injury  com- 
plained of  resulted  from  any  negligence  or 
wrongful  act  of  the  Atlantic  Coast  line  Bail- 
road  Company,  and  that  defendant  was  en- 
titled to  have  this  request  charged* 

"XXXIV.  The  circuit  judge  erred  in  re- 
fusing the  motion  <^  the  Atlantic  Coast  line 
Ballroad  Company  to  set  aside  the  verdict 
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upon  the  eighth  ground  of  its  motion,  viz: 
'(8)  Because  there  was  no  evidence  to  sup- 
port the  verdict  so  far  as  the  defendant 
Atlantic  Ooast  line  Railroad  Company  is 
concerned.'  It  la  submitted  there  was  no 
evidence  to  support  a  verdict  against  that  de- 
fendant, and  therefore,  in  the  absence  of 
such  evidence,  it  was  error  to  refuse  to  set 
aside  the  verdict  as  to  that  defendant  We 
earnestly  submit  that  the  mere  fact  that  two 
railroad  companies  at  a  Junctional  point  at 
times  employ  the  services  of  the  same  em- 
ploy6  or  employes  and  arrange  between  them- 
selves as  to  the  method  of  payment  of  his  or 
their  wages  cannot  in  law  make  one  of  such 
railroad  companies  responsible  for  negligent 
or  wrongful  act  of  the  other  railroad  com- 
pany to  such  employ^  or  employ^  while  such 
employ^  is  working  for  such  other  company. 
"XXXV.  In  refusing  to  set  aside  the  ver- 
dict as  to  the  Atlantic  Coast  Line  Railroad 
Company,  the  circuit  Judge  said:  'Especially 
does  counsel  for  the  Atlantic  Cbast  Line 
Railroad  Company  insist  that  there  is  no  tes- 
timony to  sustain  a  verdict  against  it 
•  ♦  •  The  Supreme  Court  has  held  that 
in  this  case  there  was  some  evidence  tending 
to  show  negligence  on  the  part  of  defend- 
ants'. We  submit  the  circuit  Judge  erred  in 
so  holding;  t^at  he  erred  In  holding  that 
the  Supreme  Court  had  done  or  could  do 
anything  more  upon  the  last  appeal  in  this 
case  than  pass  upon  the  spedflc  exceptions 
and  the  questions  raised  by  them;  that  he 
erred  in  holding  that  the  separate  nonlia- 
bility of  the  Atlantic  Coast  Line  Railroad 
Company  was  raised  by  these  exceptions  or 
consequently  decided  on  that  appeal;  that 
he  erred  in  holding  that  the  question  of  the 
liability  of  the  Atlantic  Coast  Line  Railroad 
Company  on  appeal  from  a  nonsuit  in  one 
trial  can  be  held  as  conclusive  and  decisive 
of  a  motion  for  nonsuit  upon  a  new  trial 
where  more  or  less  evidence  is  or  may  be 
introduced;  that  he  erred  in  holding  the 
question  res  adjudicata,  when  upon  a  new 
trial  a  different  question  is  necessarily  pre- 
sented depending  upon  the  proof  offered  and 
he  erred  in  holding  that  in  this  last  trial 
there  was  any  evidence  tending  to  establish 
UabUity  of  the  defendant  Atlantic  Coast  Line 
Railroad  Company." 

James  B.  Peurifoy,  of  Walterboro,  W,  H. 
Fitz  Simons,  of  Charleston,  P.  A.  Wlllcox,  of 
Florence,  and  F.  B.  Grier,  of  Greenwood,  for 
appellants.  W.  A.  Holman,  of  Charleston, 
and  Howell  &  Gruber,  of  Walterboro,  for  re- 
spondent 

WATTS,  J.  This  was  an  action  by  plain- 
tiff against  defendant  for  personal  injuries 
received  while  he  was  engaged  at  work  as  car 
repairer  in  the  employ  of  defendant  at  Yem- 
assee,  8.  C.,  on  May  25, 1907.  The  cause  was 
first  tried  in  March,  1911,  before  Judge  Er- 
nest Gary,  and  resulted  in  a  nonsuit  Plain- 
tiff appealed,  and  the  Judgment  of  the  circuit 


court  was  reversed  and  a  new  trial  ordered. 
The  case  is  reported  in  89  S.  0-  525,  72  S.  B^ 
894.  The  cause  was  then  tried  before  Hon. 
Thos.  S.  Sease  and  a  Jury  at  the  November 
term,  1911,  and  resulted  in  a  verdict  in  fa- 
vor of  the  plaintiff  against  the  defendants 
for  the  sum  of  $13,000  actual  damages.  At 
the  dose  of  plaintiff's  testimony,  defendants 
made  a  motion  for  a  nonsuit  on  the  grounds 
which  are  set  out  in  the  case,  and  which 
should  be  reported  in  the  case.  This  motion 
was  refused  at  the  cpndusion  of  the  testi- 
mony of  both  plaintiff  and  defendants.  The 
defendants  made  a  motion  to  direct  a  ver- 
dict on  grounds  that  should  be  reported  in 
the  case,  and  which  was  refused  by  the 
court  After  verdict  motion  for  a  new  trial 
was  made  and  overruled.  "Defendants  then 
appealed,  and  by  36  exceptions  allege  error 
on  the  part  of  the  trial  Judge.  These  exc^;>- 
tions  should  be  set  out  in  the  report  of  the 
case,  and  may  be  divided  into  three  heads: 
First  In  refusing  to  direct  a  verdict  and  to 
grant  a  new  trial  on  the  ground  that  the  ev- 
idence showed  plaintiff's  negligence  was  the 
sole  cause  of  his  Injury,  or  that  plaintiff  was 
guilty  of  contributory  negligenoe^  or  that  he 
was  injured  through  the  negligence  of  a  fti- 
low  servant  Second  error.  In  the  Judge^s 
charge  in  charging  certain  propositions  of 
law,  and  in  refusing  to  charge  certain  prop- 
ositions of  law  as  requested.  The  exceptions 
of  the  defendant  Atlantic  Coast  Line  Rail- 
road Company  which  are  32,  S3,  84,  and  36, 
which  raise  the  exceptions  ttuit  the  testimo- 
ny nowhere  shows  any  liability  on  their  part 
for  any  injury  inflicted  on  the  plaintiff. 

[1]  The  law  is  so  weU  settled  in  this  state, 
at  least,  that  where  there  is  any  testimony  at 
all,  or  where  more  than  one  Inference  can  be 
drawn,  that  the  case  must  go  to  the  Jury  to 
be  determined  by  them,  and  to  grant  a  non- 
suit or  direct  a  verdict  under  such  a  state 
of  facts  would  be  error,  that  no  question  of 
authority  is  necessary.  In  the  former  ap- 
peal in  this  case  in  89  S.  C.  529,  72  S.  B. 
395,  this  court  held  in  reference  to  the  neg- 
ligence of  the  plaintiff:  ''There  was  no  con- 
clusive evidence  that  the  blue  flags  were  not 
used  on  this  occasion,  but,  even  if  there  had 
been,  we  are  unable  to  agree  that  a  nonsuit 
was  proper  without  allowing  the  plaintiff  to 
testify  as  to  the  condition  of  the  flags  fur- 
nished him,  for  it  might  have  appeared  that 
they  were  so  broken  as  to  be  useless  and 
that  he  was  unable  to  procure  others.  *  *  ^ 
We  think  the  evidence  required  that  these 
issues  and  the  issue  of  contributory  negli- 
gence growing  out  of  the  rule  requiring  the 
use  of  a  blue  flag  should  be  submitted  to  the 
Jury." 

[2]  The  rule,  No.  989,  introduced  In  evi- 
dence, provides:  'They  will  make  no  inspec- 
tion or  repairs  to  cars,  either  in  trains  or 
where  liable  to  be  moved,  except  under  the 
protection  of  the  signal  prescribed  in  rule 
No.  26."    Rule  26  is  the  blue  flag  nUe^  and 
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requires  that  the  workman  shall  display  a 
blue  flag  by  day  and  a  blue  light  at  night, 
and  that,  when  a  car  is  thus  protected,  It 
must  not  be  coupled  to  or  moved.  The  same 
workmen  who  place  the  flag  are  alone  au- 
thorized to  remove  it.  Other  cars  are  not 
allowed  to  be  placed  on  the  same  track  so 
as  to  obstruct  the  view  of  the  blue  signal 
without  first  notifying  the  workman. 

[3]  It  seems  to  us  that  there  was  sufficient 
testimony  in  this  case  to  carry  the  case  to 
the  Jury  as  to  whether  or  not  it  was  prac- 
ticable for  the  plaintiff  to  obtain  a  blue  flag, 
and  whether  or  not  at  that  time  he  was  di- 
rected by  a  superior  officer  to  proceed  with 
the  work,  knowing  he  had  no  flag,  and,  in- 
asmuch as  the  object  of  the  blue  flag  is  to 
give  notice  and  warning  to  the  trains,  and 
If  (Conductor  Partaln  had  actual  notice  that 
plaintiff  was  under  this  car,  and,  with  such 
notice,  ran  back  against  the  car  and  caused 
his  injuries,  then  the  company  would  be  lia- 
ble. There  was  testimony  that  the  plaintiff 
was  10  years  old,  and  had  been  in  the  em- 
ploy of  the  company  about  2  months,  and 
knew  the  rules  In  reference  to  the  blue  flag; 
that  previous  to  the  occasion  of  his  injury 
flags,  6  in  number,  had  been  furnished  by 
the  defendant  Atlantic  Coast  Line  Railroad 
Company  to  the  workman,  and  while  repair- 
ing a  car  10  or  15  days  before  the  injury, 
with  two  flags  displayed  as  required  by  rule 
Of  the  company,  a  train  was  run  against  the 
car  and  on&  of  the  flags  broken  and  torn  to 
pieces,  and  the  other  carried  away,  and  nev- 
er seen  by  plaintiff  afterwards.  Two  days 
before  the  injury  to  plaintiff,  while  at  work 
with  both  flags  displayed^  he  was  again  run 
into,  and  both  flags  broken,  and  he  narrow- 
ly Escaped  serious  Injury  on  that  occasion. 
His  request  to  the  chief  car  inspector  to  re- 
port the  conductor  for  this  was  refused. 
Shortly  before  plaintiff's  injury,  he  was 
again  run  into  while  at  work,  and  the  re- 
tnaining  two  flags  broken.  There  being  no 
dJEigs  a^  all,  and  Rabb  having  full  knowledge 
of  this,  directed  the  plaintiff  on  the  morning 
of  the'ittjury  to  repair  a  car  on  the  siding. 
•At  that  time  there  was  one  train  on  the 
yard,  a  local  freight,  In  charge  of  Conductor 
Partaln.  This  train  was  on  the  main  line 
headed  for  Augusta,  then  taking  water  at 
the  tank.  Plaintiff  before  going  to  work  told 
Conductor  Partaln  what  he  was  about  to  do. 
The  following  is  the  testimony:  "Q.  After  re- 
ceiving instructions  from  Mr.  Rabb  to  repair 
this  car,' what  did  you  do  next?  A.  I  met 
the  conductor  going  to  the  car.  Q.  How  did 
you  happen  to  meet  him?  A.  I  went  down 
the  yard  to  Inspect  a  car  after  Mr.  Rabb  sent 
me  to  inspect  this  one,  Just  a  minute,  and 
camcf  back.  On  my  way  back  to  get  the 
tools,  I  met  this  conductor  as  he  was  going 
to  his  train  to  take  it  to  opposite  side  of 
main  line.  T  went  over  and  inspected  that 
car,  and  came  straight  back  to  Mr.  Rabb  to 
get  the  tools,  and  get  Mr.  Freeman  to  help 


me  with  this  car,  and  on  my  way  back  to 
the  shanty  I  met  the  conductor  at  about  half- 
way between  the  car  and  the  depot,  and  told 
him  that  I  had  this  car  to  repair  and  told 
him  what  place,  and  all  about  the  car,  show- 
ed him  the  car."  Before  going  to  work  on 
this  car,  there  is  evidence  to  show  that  the 
plaintiff  placed  Freeman,  a  repairer,  to  watch 
for  other  trains.  We  find  the  following  tes- 
timony: "Q.  Did  you  put  out  the  flag?  A* 
We  had  none  to  put  out  Q.  I  asked  yon  if 
you  put  it  out?  A.  No,  sir.  Q.  When  Free- 
man came  out,  yon  went  under?  A.  Tes,  sir. 
Q.  What  did  you  ask  him  to  do  for  you?  A. 
I  asked  him  to  look  out  and  see  if  any  oth- 
er trains  arrived  on  the  yard.  He  could  give 
the  alarm."  Later  we  flnd:  "Q.  In  going  to 
work  under  the  car,  had  you  no  blue  flag  to 
display?  A.  No,  sir.  Q.  What  did  yon  rely 
on  for  your  protection?  A.  What  I  relied  on 
was  the  conversation  I  had  with  the  con- 
ductor, relying  on  his  not  coming  back  In 
there.  I  merely  put  Mr.  Freeman  back,  you 
might  say,  as  a  second  precaution,  mostly 
against  other  trains  that  might  come  in,  ex- 
tras." 

[4,  5]  Here  we  liave  evidence  that  plaintiff, 
notwithstanding  the  rule  requiring  the  use  of 
flags  for  his  protection,  had  used  them  on 
three  different  occasions,  and  narrowly  es- 
caped death  or  serious  injury  previous  to  his 
injury.  The  flags  had  failed  to  accomplish 
the  purpose  they  were  intended  to  serve,  and 
had  been  destroyed.  There  was  none  on  hand 
to  use  the  time  he  was  actually  Injured,  and 
he  took  the  extra  precaution  to  notify  and 
warn  the  conductor  of  the  only  train  there 
that  he  was  going  to  Inspect  the  car,  and 
pointed  out  to  the  conductor  the  particular 
car  he  intended  to  inspect,  and  put  out  a  per- 
son to  watch  for,  and  warn  him  against  oth- 
er trains,  and  went  to  inspect  the  car  under 
orders  of  his  superior,  who  was  present  and 
gave  the  orders  to  him.  It  was  clearly  com- 
petent for  the  Jury  to  determine  under  all  of 
the  evidence  and  circumstances  of  the  case 
whether  It  was  the  negligence  of  the  defend- 
ants which  was  the  proximate  cause  of  plain- 
tiff's injury,  and  whether  he,  by  his  acts,  was 
in  any  manner  negligent  and  contributed  to 
the  proximate  cause  of  his  injury. 

,[6J  It  was  also  for  the  Jury  to  say,  under 
the  testimony  as  given,  whether  there  was 
wantonness  or  a  conscious  advertent  failure 
on  the  part  of  Conductor  Partaln  to  observe 
due  care  under  the  particular  circumstances 
of  the  case.  Could  the  placing  of  the  blue 
flag  have  told  the  conductor  more  than  what 
the  plaintiff  had  told  him?  Plaintiff  had  giv- 
en him  explicit  notice  of  what  he  intended  to 
do,  and  in  less  than  10  minutes  after  the  no- 
tice the  conductor,  without  any  notice  to 
plaintiff,  ran  his  car  into  him,  and  caused  the 
injuries  complained  of.  Plaintiff  not  only 
gave  notice  to  the  conductor  as  to  what  he 
Intended  to  do,  pointing  out  the  car,  but  was 
assured  by  the  conductor  that  he  was  going 
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to  pull  ont  for  Augusta,  and  plaintitf  could 
safely  go  to  work  on  the  car  without  molesta- 
tion. 

[7]  Whether  the  work  to  be  done  was  an 
emergency  case  was  for  the  Jury.  There  was 
evidence  that  it  was  broken  down,  and  plain- 
tiff was  ordered  to  repair  it  by  his  superior, 
who  had  the  right  to  give  the  order.  It  was 
his  duty  to  obey.  There  is  testimony  that 
the  superior  knew  the  work  would  be  done 
without  the  flags,  and  that  plaintiff  had  made 
an  effort  to  obtain  flags  and  failed;  that  he 
had  called  for  lo(^s  to  lock  switches  and  fail- 
ed to  get  them.  "If  a  master  or  superior  or- 
ders an  inferior  into  a  situation  of  danger, 
the  law  will  not  <*harge  him  with  assumption 
of  risk,  unless  the  danger  is  so  glaring  that 
no  prudent  man  would  have  entered  into  it" 
14  ESig.  Law,  357,  cited  and  approved  in  New 
V.  Railway  Co.,  55  S.  C.  102,  32  S.  B.  832. 
"Whether  the  matter  of  assumption  of  risk 
by  an  employ^  is  to  be  tested  by  the  law  of 
waiver  (Hooper  v.  Railroad,  21  S.  C.  541,  53 
Am.  Rep.  691),  or  the  law  of  negligence  (Bus- 
sey  V.  Railroad,  52  S.  O.  438,  30  S.  B.  477),  is 
a  question  of  fact  for  the  Jury."  Mew  v.  Rail- 
way Co.,  55  S.  C.  103,  32  S.  Bi.  82a  His  hon- 
or committed  no  error  in  refusing  the  motion 
made  by  the  defendants  for  a  nonsuit  or  to 
direct  a  verdict,  and  the  exceptions  raising 
these  questions  are  overruled. 

As  to  the  second  group  of  exceptions,  which 
allege  error  in  the  Judge's  charge,  a  careful 
reading  of  the  exceptions  and  the  Judge's 
charge  as  a  whole  will  show  that  he  has  com- 
mitted no  error.  Every  question  raised  by 
these  exceptions  was  virtually  raised  and  de- 
cided in  the  case  of  Carson  v.  Southern  Rail- 
way Co.,  68  S.  C.  55,  46  S.  E.  525,  in  the  full, 
elaborated,  and  able  opinion  of  Chief  Justice 
Pope,  and  reaffirmed  in  the  cases  of  Wilson 
V.  Railroad,  73  S.  C.  481,  53  S.  E.  068;  Ste- 
phens V.  Railroad,  82  S.  C.  542,  64  S.  £.  601. 
In  the  case  of  Moore  v.  St.  Louis  &  P.  R.  R. 
Company  (Mo.)  21  Am.  &  Eng.  R  R.  Cas.  509, 
the  pleadings  and  facts  of  that  case  show 
that  it  was  a  case  very  similar  to  the  case  at 
bar.  Dealing  with  the  legal  principles  involv- 
ed, the  court,  at  pages  513-514,  say:  "The 
defendant's  refused  instructions  asserted  the 
following  general  propositions,  viz.:  That, 
although  plaintiff  and  Kestler  were  not  fel- 
low servants,  Kestler  was  not  authorized  by 
the  company  to  make  the  promise  alleged  to 
protect  plaintiff  while  under  the  car,  and 
that,  notwithstanding  such  a  promise,  yet 
plaintiff  could  not  recover  if  he  failed  to  set 
out  the  red  flag  as  required  by  the  rule,  or  to 
set  some  one  to  watch  for  the  approach  of 
engines  and  trains.  It  being  conceded,  as  it 
must  be,  that  the  company  owed  a  duty  to 
the  men  under  the  car  to  provide  for  their 
safety,  can  it  be  that  the  foreman  had  no  au- 
thority in  an  emergency  to  use  any  other 
means  than  those  adopted  by  the  company — 
that  the  red  flag,  and  nothing  but  the  red 
flag,  was  the  means  he  was  to  employ?    If 


for  any  reason  that  would  clearly  in  a  given 
case  have  been  insufficient  as  a  warning,  can 
it  be  possible  that  the  foreman  would  be  re- 
stricted to  the  use  of  red  flags?  or,  if  in  such 
case  he  had  had  the  red  flag  set  up,  and  one 
of  the  men  was  injured  in  consequence  of  its 
insufficiency  to  give  the  warning,  that  the 
company  would  not  be  liable  to  the  injured 
party?  Has  it  discharged  its  duty  by  simply 
adopting  a  means  of  protection  ordinarily 
sufficient  when  the  person  in  charge  of  the 
work  knows  that  in  the  particular  case  it  is 
not  a  sufficient  warning?  Tf  the  foreman  has 
authority  in  such  an  emergency,  that  author- 
ity results  from  his  general  authority  to  per- 
form the  duty  of  the  company  in  protecting 
the  employ^  under  his  control  in  the  per- 
formance of  a  dangerous  work  for  the  com- 
pany, and  he  was  authorized  to  make  the 
promise  to  plaintiff  for  the  company,  and  un- 
dertook to  set  out  the  red  flag  in  his  posses- 
sion, or  to  adopt  any  other  means  necessary 
to  secure  the  safety  of  the  men,  thereby  ab- 
solving them  from  the  duty  of  setting  out 
the  flag  or  setting  the  watch.  As  to  the  lat- 
ter, there  was  no  proof  of  a  rule  requiring 
one  man  to  watch  while  the  others  worked; 
and  it  was  in  the  proof  that,  while  the  work 
in  question  could  possibly  have  been  done  by 
one  man,  it  could  not  be  conveniently  or 
promptly  done  by  less  than  two.  It  being  the 
duty  of  the  company  to  provide  for  the  safe- 
ty of  the  men  while  engaged  in  its  dangerous 
service,  if  it  delegates  such  authority  as  to 
the  employment  of  men  and  their  control  and 
management  to  an  agent,  will  the  law,  in  the 
absence  of  an  express  stipulation  to  that  ef- 
fect, declare  that  such  agent  is  under  no  ob- 
ligation, and  has  no  power,  as  the  representa- 
tive of  the  company,  to  provide  means  for  the 
safety  of  servants  whom  he  sends  in  a  place 
of  danger  to  work?  If  so,  the  duty  of  the 
company  to  provide  such  security  may  be 
easily  evaded  by  having  no  one  on  hand  to 
perform  it  And  by  simply  adopting  reason- 
able rules,  the  observance  of  which  will  or- 
dinarily afford  protection,  although  in  a  given 
instance  the  observance  of  such  regulation 
would  afford  no  protection  whatever,  and  the 
person  representing  the  company  in  the  di- 
rection of  the  work  and  the  control  of  the 
hands  knew  the  fact,  such  abdication  of  duty 
can  certainly  find  no  support  either  in  reason 
or  authority." 

[81  As  to  the  contention  that  the  injury 
was  the  result  of  the  combined  contributory 
negligence  of  the  plaintiff  and  the  negligence 
of  a  fellow  servant,  Freeman,  this  court  in 
the  former  decision  in  this  case  said:  '*If  the 
negligence  of  Freeman,  the  fellow  servant, 
was  the  sole  proximate  cause,  or  one  cf  the 
proximate  causes,  the  negligence  of  the  plain- 
tiff being  the  other,  then  the  plaintiff  could 
not  recover,  but  if  the  pro^Umate  cause  of 
the  injury  was  the  negligence  of  the  defend- 
ants combined  with  the  negligence  of  Free- 
man, the  fellow  servant,  the  plaintiff  would 
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not  be  precluded  from  recovery.  Elms  ▼. 
Son.  Power  Co.,  79  S.  G.  602,  00  S.  B.  1110; 
Roberts  y.  Virginia  C.  C.  Co.,  84  S.  G.  283, 
66  S.  E.  298.  We  think  the  evidence  required 
that  these  issues  and  the  issues  of  contribu- 
tory negligence  growing  out  of  the  rule  re* 
quiring  the  use  of  a  blue  flag  should  be 
submitted  to  the  jury."  It  will  be  seen  that 
it  was  decided  in  this  case,  reaffirming  the 
rule  as  laid  down  in  Elms  v.  Sou.  Power  Go., 
79  S.  G.  602,  60  S.  B.  1110,  and  a  long  line 
of  decisions,  that  the  plaintiff  would  not  be 
precluded  in  recovering  If  the  defendants 
were  negligent,  because  of  the  negligence  of 
plaintiff's  fellow  servant,  Freeman,  if  the 
negligence  of  the  master,  the  defendants, 
combined  and  commingled  with  the  negli- 
gence of  such  fellow  servant  In  order  to 
escape  liability  on  the  ground  of  negligence 
of  a  fellow  servant,  It  must  appear  that  the 
master  was  not  negligent  at  all  as  to  any  of 
the  proximate  causes  of  plaintiff's  injury.  It 
was  for  the  Jury  to  say  under  the  evidence 
and  what  weight  it  would  give  to  it  that 
the  act  of  the  conductor  In  running  his  train 
back  and  striking  the  cars  on  the  siding  un- 
der the  circumstances  was  negligence  or  not 
on  the  part  of  the  defendants.  There  was 
ample  testimony  to  go  to  the  Jury  on  the 
question  of  waiver  of  the  blue  flag  rule,  and 
we  will  not  further  discuss  the  testimony  on 
this  line,  being  content  with  what  has  al- 
ready been  said  in  reference  to  why  they 
were  not  used  on  this  occasion.  As  to  these 
exceptions  in  reference  to  the  Judge's  charge, 
the  exceptions  are  overruled. 

[9]  As  to  exceptions  32,  33,  34,  and  36, 
which  are  the  exceptions  of  the  defendant 
Atlantic  Goast  Line  Railroad  Gompany  that 
there  is  no  evidence  to  sustain  the  verdict 
against  it  on  any  view  of  the  facts  proved, 
the  evidence  conclusively  shows  that  both  of 
the  defendants  at  the  time  of  plaintiff's  in- 
Jury  owned  and  Jointly  operated  the  yard  at 
Yemassee,  S.  G.,  a  station  on  the  line  of 
both  defendants'  roads,  and  that  plaintiff 
was  employed  by  both  of  the  defendants  to 
work  as  car  repairer  in  their  yard  at  Yemas- 
see. There  was-  evidence  to  show  that  he 
was  paid  by  the  Atlantic  Goast  Line  Rail- 
road Gompany;  that  the  flags  were  furnished 
by  this  defendant,  through  Rabb,  the  chief 
car  inspector,  under  whom  plaintiff  worked. 
It  was  not  for  plaintiff  to  inquire  which 
road  he  was  working  for.  It  was  his  duty 
to  obey  the  reasonable  orders  given  him  by 
his  superior  in  the  due  course  and  within  the 
scope  of  his  employment,  and  he  had  every 
reason  to  assume  that  his  superior  would  not 
require  him  to  work  for  a  road  that  it  was 
not  his  duty  to  work  for,  and  it  was  not 
expected  of  him  to  ascertain  whether  he  was 
working  for  one  or  both  roads  when  he  was 
directed  by  his  superior  to  work.  Under  the 
peculiar  facts  of  the  case,  it  would  be  diffi- 
cult for  him  to  determine  when  he  ceased  to 
become  the  servant  of  one  road  and  became 
the  servant  of  the  other.   As  to  that,  possibly 


some  of  the  higher  offlcials  of  the  two  roads 
knew  what  the  agreement  in  reference  to 
this  was,  but  that  secret  was  locked  up  with 
them,  and  may  be  would  not  be  made  known 
until  it  was  to  their  Interest  to  divulge  it. 
He  took  the  situation  as  he  found  it,  and 
obeyed  the  orders  of  his  superior.  There 
was  some  evidence  to  show  that  both  roads, 
by  some  agreement  among  themselves.  Joint- 
ly used  this  union  yard  at  Yemassee,  and 
there  was  sufficient  evidence  to  infer  that 
each  furnished  their  proportionate  share  of 
machinery  and  men  necessary  to  operate  the 
same,  and,  if  plaintiff  was  entitled  to  recoT« 
er,  he  had  the  right  to  recover  against  one 
or  both,  and  they  can  settle  among  them- 
selves according  to  their  agreement.  If  they 
have  any.  With  that  plaintiff  is  not  con- 
cerned. This  view  is  sustained  by  the  cases 
of  Gulf,  O.  ft  S.  F.  R.  Co.  V.  Dorsey,  68  Tex. 
148,  18  S.  W.  444;  Vary  v.  Railroad  Go.,  42 
Iowa,  246;  Wisconsin  Railroad  v.  Ross,  142 
111.  9,  31  N.  E.  413,  34  Am.  St  Rep.  49;  2 
Wood  on  Railroads  (Minor's  Ed.)  1668.  These 
exceptions  are  overruled. 

[10]  As  to  the  exceptions  that  his  honor 
was  in  error  in  submitting  to  the  Jury  the 
question  of  punitive  damages:  His  honor  in- 
structed the  Jury  that  they  were  to  find,  if 
at  all,  separately,  the  actual  and  punitive 
damages  and  they  only  found  actual  dam- 
ages; so  it  is  immaterial  now  whether  he 
was  in  error  in  submitting  this  question  or 
not  and  this  exception  is  overruled. 

After  a  careful  consideration  of  all  the 
exceptions,  it  is  the  Judgment  of  this  court 
that  the  exceptions  be  overruled. 

Judgment  affirmed. 

GARY,  G.  J.,  and  HYDRIGK,  J.,  concur. 
WOODS  and  ERASER,  JJ.,  concur  in  the 
result 

WOODS,  J.  I  concur  In  the  result  The 
rules  of  the  railroad  company  required  car 
repairers,  before  working  under  cars,  to 
put  blue  flags  to  warn  those  operating 
trains  not  to  run  on  them.  The  court  held 
on  the  former  appeal:  "If  the  plaintiff 
proved  that  he  did  disregard  such  a  rnle^ 
known  to  him  to  be  in  force  and  so  essen- 
tial to  his  own  safety  as  well  as  the  safety 
of  other  employes  and  the  general  public* 
when  he  could  have  complied  with  it  by  rea- 
sonable effort  on  his  part  and  thus  prevent- 
ed the  injury,  then  the  npnsuit  was  proper." 
The  plaintiff  could  not  excuse  his  disregard 
of  the  rule  on  the  ground  that  he  chose  to 
adopt  the  substitute  of  telling  the  conductor 
of  the  train  that  he  was  going  under  the  car 
and  getting  his  promise  not  to  run  on  him. 
"It  concerns  the  public  safety  that  courts 
should  not  sanction  the  attempts  of  em- 
ploy^ of  railroad  companies  to  waive  or  dis- 
regard any  of  the  rules  adopted  for  the 
protection  from  injury  of  the  employ^  them- 
selves, as  well  as  jMLSsengers."  Stephens  v. 
I  Southern  Ry.,  82  S.  a  642»  648,  64  a  B.  601. 
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Disobedience  of  rnles  by  a  serrant  whlcb 
combined  with  the  negligence  of  the  master 
proximately  causes  him  injury  will  generally 
be  held  by  the  conrts  to  be  contributory  neg« 
ligence  as  a  matter  of  law.  Mills  v.  Rail- 
road Co.,  85  S.  G.  408,  67  S.  E.  66S.  This 
doctrine  was  distinctly  stated  in  the  charge, 
but  with  the  correct  limitation  that  contrib- 
utory negligence  of  the  plaintiff  would  not 
avail  the  defendant  if  the  act  of  those  in 
cha^e  of  the  moving  train,  in  striking  the 
car  under  which  the  plaintiff  was  working, 
was  wanton  and  reckless.  But  I  think  there 
was  some  evidence  that  the  defendant  did 
not  have  blue  flags  for  plaintiff's  use,  and 
that  he  was,  therefore,  not  negligent  in  fail- 
ing to  use  them.  For  these  reasons,  I  think 
there  was  no  error  in  refusing  a  nonsuit  for 
contributory  negligence,  and  that  there  was 
no  error  in  the  charge. 

I  concur  in  the  conclusion  of  Mr.  Justice 
WATTS  that  there  was  evidence  to  go  to  the 
jury  on  the  issue  of  the  Joint  liability  of 
the  Atlantic  Coast  Ldne  Railroad  Company 
and  the  Charleston  &  Western  Carolina  Rail- 
way Company. 


(92  s.  C.  617) 

DBMPSBY  et  nx.  v.  WESTERN  UNION 
TELEGRAPH  CO. 

(Supreme  Court  of  Sontb  Carolina.     Oct  10, 

1912.) 

1.  Telegbaphs  and   Telephones   (|   37*)— 
Service  Message— Place  of  Dblivebt. 

Where  a  telegram,  sent  from  Y.,  contained 
a  notice  to  "answer  to  M.,**  and  the  agents 
both  at  Y.  and  M.  knew  the  sender  lived  at 
M.,  and  that  the  telegram  was  not  sent  from 
there  because,  it  being  Sunday,  the  office  was 
closed,  it  was  the  duty  of  the  telegraph  com- 
pany, on  being  unable  to  deliver  the  telegram, 
to  send  its  message  of  nondelivery  to  the 
sender  at  M.,  and  not  at  Y. 

'[Bid.  Note.~For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  ff  24,  29,  82;  Dec. 
Dig.  §  3T.»] 

2.  Telegbaphs  and  Tblephonss   (i  87*)-- 
Sebvicb  Messaqb— Diligence  to  jdeliveb. 

It  is  as  much  the  duty  of  a  telegraph  com- 
pany to  exercise  diligence  in  the  delivery  of  a 
message  announcing  nondelivery  as  to  exercise 
diligence  in  the  delivery  of  an  initial  message. 
[Ed.  Note.— -For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {{  24,  29,  82;  Dec. 
Dig.  i  37.*] 

3.  Telegbaphs  a(nd  Telephones   (|  74*)— 
nonoelivebt  of  message  ^  i n8teu0ti0n8. 

Where,  in  an  action  for  damages  for  non- 
delivery of  a  telegram  and  failure  to  give  notice 
of  nondelivery,  the  petition  alleged  that  one 
plaintiff  was  prevented  thereby  from  being 
present  at  the  bedside  of  her  dying  daughter 
while  she  was  yet  conscious,  it  was  not  error 
to  modify  defendant's  requested  instruction 
that,  under  certain  circumstances,  the  plaintiffs 
could  not  recover  damages  for  failure  to  deliver 
the  service  message  by  adding  thereto  the 
words,  "On  the  allegation  that  she  was  deprived 
of  being  with  her  daughter  while  she  was  yet 
conscious,"  the  weight  of  the  evidence  being 
that  she  was  unconscious  when  the  message 
was  sent;  the  instruction,  as  modified,  being 
on  the  issues  made  by  the  pleadings,  and  not 
confining   the  Jury   to   accept   either   view  of 


whether  or  not  she  wonld  have  arrived  while 
her  daughter  was  yet  conscious. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  77;  Dec.  Dig.  | 
•  *•  J 

4.  New  Tbial  (|  81*)~Pbocedubx  to  Pbo- 

OUBK— PbELIMINABT   MOTIONS. 

A  motion  for  a  new  trial  was  properly 
overruled  where  no  motion  was  made  for  a 
nonsuit  or  to  direct  a  verdict,  as  required  by 
circuit  court  rule  77  (73  S.  E.  vii). 

[Ed.  Note. — For  other  cases,  see  New  TriaL 
Cent.  Dig.  i  181;  Dec.  Dig.  {  81.*] 

Appeal  from  Common  Pleas  Circolt  Court 
of  Colleton  County ;  Thos.  S.  Sease,  Judge. 

Action  by  Bamle  Dempsey  and  wife 
against  the  Western  Union  Telegraph  Com- 
pany. From  a  Judgment  for  plaintiffSi  de- 
fendant appeals.    Affirmed. 

Geo.  H.  Feassons,  of  New  York  City,  Nel- 
son, Nelson  &  Gettys,  of  Columbia,  and  Peuri- 
foy  Bros.,  of  Walterboro,  for  appellant  Pad- 
gett, Lemacks  &  Morser,  of  Walterboro,  for 
respondents. 

WATTS,  J.  This  was  an  action  by  the 
plaintUTs  against  the  defendant  for  actual 
and  punitive  damages  for  $l,9d5  for  alleged 
negligent  and  willful  failure  to  deliver  a 
telegram,  and  negligent  and  willful  failure 
to  notify  the  sender  of  its  nondelivery.  The 
telegram  was  filed  with  defendant  at  Youngs 
Island  at  9.25  a.  m.,  Sunday,  July  3,  1910, 
and  was  as  follows:  '*7~3-10.  Mrs.  Barney 
Dempsey,  Cordova,  S.  C,  Mrs.  Piatt  is  dying. 
Come  at  once.  Answer  to  Meggetts.  J.  P. 
Gay."  Cordova  is  a  small  station  in  Orange- 
burg county,  audi  the  telegraph  office  is  only 
kept  open  from  7  to  7 :30  a.  m.  and  from  4:80 
to  6  p.  m.  on  Sundays.  The  evidence  shows 
that  the  message  from  Youngs  Island  to  Cor- 
dova had  to  be  relayed  in  Charleston,  S.  C, 
and  Augusta,  Ga.,  and  was  received  at  4:45 
p.  m.  by  the  agent  at  Cordova  on  the  day  sent 
Plaintiffs  did  not  live  in  the  town  of  Cordova* 
but  some  seven  or  eight  miles  in  the  coun- 
try. Cordova  was  not  their  telegraph  or  post 
office.  Their  post  office  was  Cope,  a  distance 
of  several  miles.  Mrs.  Piatt  was  a  daughter 
of  Mrs.  Dempsey,  and  lived  near  Meggetts. 
Her  husband,  in  going  for  a  doctor,  request- 
ed Gay,  a  relative,  to  notify  plaintiff  to 
come  to  her  daughter.  Gay  lived  a  short 
distance  to  the  telegraph  office  at  Meggetts, 
and  was  well  known  to  the  telegraph  agent 
there.  The  offi<!e  at  Meggetts  was  not  open 
for  business  on  Sundays,  and  Gay  went  to 
Youngs  Island,  a  distance  of  nearly  two 
miles,  to  send  the  telegranu  He  paid  for 
the  telegram  and  Impressed  upon  the  agent 
the  importance  of  the  same.  The  agent  at 
Cordova,  as  testified,  was  related  to  plaintiff, 
and  knew  plaintiff.  After  receipt  of  the 
message  at  Cordova  at  4 :60  p.  m.  and  within 
half  an  hour,  the  agent  sent  a  service  mes- 
sage to  Youngs  Island,  as  follows:  "Youngs 
Island,  S.  C.    Yours  to  Mrs.  Barney  Dempsey 


*For  other  cases  see  same  topic  and  section  NUlfBBR  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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signed  Gay  undelivered.  Party  lives  eight 
miles  in  the  country.  CJordova,  S.  C.  July 
3rd."  Gay,  after  sending  the  message  from 
Youngs  Island,  returned  to  his  home  at  Meg- 
getts  and  received  no  notice  at  all  from 
Youngs  Island  or  Meggetts  of  the  nondelivery 
of  the  telegram.  The  agent  at  Youngs  Island 
testified  he  knew  Gay  and  knew  where  he 
lived.  Falling  either  to  see  or  hear  from 
Mrs.  Dempsey,  the  relatives  of  the  sick 
daughter  got  into  communication  with  her 
at  her  home  by  long-distance  telephone  late 
in  the  afternoon  of  Tuesday,  July  5th,  and 
In  response  to  this  communication  Mrs.  Demp- 
sey reached  her  daughter's  bedside  on  July 
6th,  at  about  4 :30  p.  m.  The  daughter  was 
unconscious  on  her  arrival  and  never  regain- 
ed consciousness.  The  daughter  died  after 
plaintiffs  arrival,  Thursday,  July  7th. 

The  cause  was  tried  before  Hon.  Thomas 
S.  Sease  and  a  jury  at  November  term  of 
court  1911,  and  a  verdict  was  rendered  by 
them  in  favor  of  plaintiffs  for  $650  actual 
damages.  Defendant  appeals,  and  alleges  er- 
ror on  10  grounds.  At  the  argument  of  the 
case  before  this  court,  exceptions  1  and  6 
were  withdrawn  by  appellant's  counsel.  The 
second,  third  and  fourth  exceptions  are  as 
follows: 

"Because  the  circuit  judge  erred  in  modify- 
ing the  defendant's  third  request  as  follows : 
'I  also  charge  you  that  if  the  defendant  was 
notified  that  the  service  message  was  to  be 
delivered  in  another  place,  and  the  plaintiflTs 
agent  or  those  acting  for  her  was  within  that 
delivery,  I  charge  you  that  it  would  be  thr 
duty  of  the  telegraph  company  to  take  notice 
of  that  information  if  a  person  of  ordinary 
prudence  and  care  would  have  taken  notice 
of  it,  and  been  guided  by  it' — the  error  being 
that  the  jury  were  instructed  in  effect  that 
the  defendant  was  required  to  deliver  the 
service  message  at  Meggetts,  a  different  point 
from  the  sending  place,  and  contrary  to  the 
law  and  the  rules  of  the  company.  (1)  Be- 
cause the  jury  was  Instructed  that  they  could 
find  that  it  was  the  duty  of  the  company  to 
deliver  a  Service  message  two  miles  from  the 
place  of  sending,  when  the  uncontradicted 
testimony  showed  that  the  rules  of  the  com- 
pany only  required  the  delivery  of  the  serv- 
ice message  within  half  a  mile  of  the  send- 
ing office.  (2)  Because  the  jury  were  led  to 
believe  that  the  defendant  was  under  obliga- 
tion to  deliver  a  service  message  at  a  point 
other  than  the  sending  station. 

"Because  the  circuit  judge  erred  in  modify- 
ing the  defendant's  third  request  by  adding 
the  following:  *On  the  allegation  that  she 
was  deprived  of  being  with  her  daughter 
while  she  was  yet  conscious' — ^the  error  being 
that  the  jury  was  led  to  believe  that  they 
could  find  for  the  plaintiff  on  these  grounds, 
whereas  the  claim  for  damages  as  set  out 
in  the  complaint  was  based  upon  her  alleged 
inability  to  arrive  at  the  bedside  of  her 
daughter  and  minister  to  her  while  she  was 


yet  conscious,  the  weight  of  the  testimony 
having  shown  that  the  deceased  was  uncon- 
scious at  the  time  said  message  was  aesit, 
and  remained  so  until  the  time  of  her  death." 

[1]  Appellants  contend  that,  although  the 
telegram  contained  the  notice  "answer  to 
Meggetts,"  the  telegraph  company  was  bot 
required  to  notify  Gay  of  the  nondelivery 
of  the  telegram  at  Meggetts  because  the  mes- 
sage was  sent  from  Youngs  Island,  and  a 
service  message  under  the  alleged  rule  of  the 
company  was  not  required  to  be  delivered 
beyond  a  half  mile  of  the  sending  office.  We 
think  this  view  not  tenable.  The  evidence 
shows  that  Youngs  Island  and  Meggetts  were 
small  places  close  together  and  sparsely  set- 
tled, and  the  people  knew  each  other;  that 
Gay  was  well  known  to  both  the  agent  at 
Youngs  Island  and  Meggetts,  and  it  was  well 
known  to  both  that  he  lived  within  100  yards 
of  the  telegraph  station  at  Meggetts.  It 
was  well  known  that  the  office  at  Meggetts 
being  closed  on  Sundays  was  the  reason  for 
sending  the  message  from  Youngs  Island. 
Gay  put  the  defendant  on  notice  as  to  where 
he  was  to  receive  a  reply  to  his  telegram. 
There  is  no  doubt  but  it  was  the  duty  of  the 
defendant  to  notify  Gay  of  the  failure  to  de- 
liver the  telegram  at  Meggetts,  where  he 
had  directed  them  to  answer,  and  not  at 
Youngs  Island,  where  he  had  sent  it  from. 

[2]  It  is  as  much  the  duty  of  a  telegraph 
company  to  exercise  diligence  in  the  delivery 
of  a  service  message  as  to  exercise  diligence 
in  the  delivery  of  an  initial  message.  It  has 
been  held  in  numerous  cases  in  this  state, 
if  from  a  lack  of  knowledge  or  other  causes 
the  company  failed  to  exact  in  advance  the 
extra  charge  for  delivery  outside  the  free 
delivery  limits,  it  must  upon  ascertaining  the 
facts  of  residence  beyond  such  limits  give 
an  opportunity  to  pay  the  extra  charge. 
Campbell  v.  Telegraph  Co.,  74  S.  C.  300,  54 
S.  E.  571;  Lyles  v.  Telegraph  Co.,  77  S.  C. 
174,  57  S.  B.  725,  12  K  R.  A.  (N.  S.)  534; 
Busbee  v.  Telegraph  Co.,  89  S.  C.  567,  72  S. 
E.  499;  Martin  v.  Telegraph  Co.,  81  S.  C. 
436,  62  S.  B.  833.  These  exceptions  are  over- 
ruled. 

[3]  The  fifth  exception  is  as  follows :  "Be- 
cause the  circuit  judge  erred  in  modifying 
the  defendant's  fifth  request  by  adding  the 
following:  'On  the  allegation  that  she  was 
deprived  of  being  with  her  daughter  while 
she  was  yet  conscious' — the  error  being  that 
the  jury  was  led  to  believe  that  they  could 
find  for  the  plaintiffs  on  this  ground,  where- 
as the  claim  for  damages  as  set  out  in  the 
complaint  was  based  upon  her  alleged  Inabil- 
ity to  arrive  at  the  bedside  of  her  daughter 
and  minister  to  her  while  she  was  yet  con- 
scious, the  weight  of  the  testimony  having 
shown  that  the  deceased  was  unconscious  at 
the  time  the  said  message  was  sent  and  re- 
mained so  until  the  time  of  her  death."  We 
see  no  error  in  the  judge's  charge.  He  sub 
mitted  the  question  of  fact  to  the  jury  on 
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the  Issues  as  made  by  the  pleadings,  and  did 
not  confine  them  as  to  whether  or  not  she 
would  have  arrived  while  her  daughter  was 
conscious  or  not.  To  have  done  so  would 
have  been  error.    This  exception  Is  overruled. 

[4]  Exceptions  7,  8,  9,  and  10  allege  error 
In  refusing  a  motion  for  a  new  trial.  In  ad- 
dition to  the  fact  that  there  was  ample  tes- 
timony to  sustain  the  verdict,  the  appellant 
made  no  motion  for  a  nonsuit  or  to  direct  a 
verdict  as  required  by  rule  77  (73  S.  B.  vil), 
circuit  court  rules.  These  exceptions  are 
overruled. 

Judgment  affirmed. 

WOODS,  HYDRICK,  and  FRASER,  JJ., 
concur.    GARY,  O.  J.,  did  not  sit 


(138  Qa.  666) 

GURR   V.    BRINSON. 
(Supreme  Court  of  Georgia.     Sept.  24,  1912.) 

f6vttahu9  ly  the  Court) 

PuiADiNo  <{  362*)— Dismissal  and  Nonsuit 
(§  19*)  —  Gboss-Demand  —  Motion  to 
Stbike. 

Under  the  facts  of  this  case,  the  court  did 
not  err  in  overruling  the  motion  to  strike  so 
much  of  the  defendant's  answer  as  sought  to 
set  up  a  cross-demand,  nor  in  refusing  to  dis- 
miss the  whole  case  on  motion  of  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Pleading:, 
Cent.  Dig.  §§  1147-1155;  Dec.  Dig.  {  362;* 
Dismissal  and  Nonsuit,  Cent.  Dig.  Sfi  33-30; 
Dec.  Dig.  i  19.*] 

Error  from  Superior  Court,  Wayne  Coun- 
ty; C.  B.  Conyers,  Judge. 

Action  by  F.  B.  Gurr  against  M.  E.  Brln- 
son.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Affirmed. 

F.  B.  Gurr  instituted  suit  returnable  to 
the  November  term,  1909,  of  the  superior 
court,  against  Brlnson,  alleging  that  they  be- 
came purchasers  of  certain  electric  lighting, 
ice,  and  turpentine  plants,  and  entered  into  a 
contract  to  operate  the  same,  each  to  receive 
from  the  earnings  of  the  business  specified 
amounts  as  monthly  salary,  and  all  of  the 
net  earnings  to  be  turned  over  to  the  person 
from  whom  the  property  was  bought,  until 
the  purchase  money  should  be  finally  paid, 
when  they  should  receive  deeds  to  the  prop- 
erty. Gurr  alleged  that  the  relation  thus 
created  between  him  and  Brlnson  was  that 
of  partners,  and  that  they  carried  on  busi- 
ness under  such  arrangement  for  some  three 
months,  but  that  Brlnson  committed  certain 
acts  alleged  to  furnish  grounds  for  dissolu- 
tion of  the  partnership.  The  prayers  were 
for  Injunction  and  receiver,  dissolution  of 
the  partnership,  an  accounting  between  the 
parties,  and  general  relief.  The  defendant's 
answer  admitted  the  substantial  allegations 
of  the  petition,  except  as  to  the  charges  re- 
lied on  as  grounds  for  dissolution,  and  set 
up  specially  that  plaintiff  and  defendant  en- 
tered Into  a.  contract  with  L.  Carter,  with 


whom  they  had  negotiated  for  the  purchase 
of  the  partnership  property,  to  the  effect  that 
defendant  should  receive  $60  per  month  for 
his  services  and  Gurr  $20,  and  that  when  the 
proi)erty  was  paid  for  then  Carter  should  ex- 
ecute to  plaintiff  and  defendant  a  deed  con- 
veying the  property  "under  said  contract; 
that  this  detendant  worked  upon  said  con- 
tract, and  continued  to  work  and  run  said 
plant  and  place  of  business,  for  and  during 
the  term  of  near  three  months,  at  and  for 
the  sum  of  $60,  for  which  this  defendant 
prays  the  right  to  recover  In  said  case.'* 
This  answer  was  lodged  In  the  clerk's  office 
for  filing  before  the  appearance  term.  On 
the  16th  day  of  March,  1910,  plaintiffs  coun- 
sel, in  vacation,  entered  an  order  of  dismis- 
sal on  the  petition  on  file  in  the  clerk's  office. 
At  the  April  term,  1911,  the  case .  was  called 
In  Its  order  for  trial,  and  counsel  for  defend- 
ant contended  that  the  order  of  dismissal 
was  Ineffective,  for  the  reason  that  the  an- 
swer contained  "a  plea  of  set-off."  Plain- 
tiff's counsel  demurred  to  that  portion  of  the 
answer  relied  on  as  a  set-off  by  the  defend- 
ant, on  the  ground  that  It  was  ''fatally  de- 
fective and  Insufficient  in  law,  because  there 
was  no  allegation  in  said  plea  that  plaintiff 
was  indebted  to  the  defendant  In  any  sum 
whatever,  nor  was  there  any  prayer  for  any 
Judgment  against  plaintiff  in  said  plea  or  an- 
swer, and  because  said  plea  did  not  allege 
any  individual  indebtedness  due  by  plaintiff 
to  defendant,  nor  did  It  allege  that  any  bal- 
ance had  been  struck  between  plaintiff  and 
defendant,  who  were  partners  as  shown  by 
the  pleadings,  nor  that  plaintiff  was  due  de- 
fendant anything  on  account  of  such  balance, 
and  because  said  plea  did  not  allege  that  up- 
on an  accounting  between  the  partners,  and 
a  settlement  of  the  partnership  matters, 
plaintiff  was  indebted  to  defendant  in  any 
sum  whatever";  and  upon  such  grounds  the 
plaintiff  moved  to  strike  that  portion  of  the 
defendant's  answer,  and  also  to  dismiss  the 
entire  case.  The  Judge  overruled  the  motion 
to  strike,  and  refused  to  dismiss  the  case. 
The  plaintiff  assigns  error  on  these  rulings. 

Wllaon,  Bennett  &  Lamhdln,  of  Waycross, 
for  plaintiff  In  error.  Jas.  R.  Thomas*  of 
Jesup,  for  defendant  in  error. 

ATKINSON,  J.  (after  stathig  the  facts  as 
above).  A  petitioner  may  dismiss  his  peti- 
tion at  any  time,'  either  in  term  or  vacation, 
so  that  he  does  not  thereby  prejudice  any 
right  of  the  defendant  If  claims  by  way 
of  set-off  or  otherwise  have  been  set  up  by 
the  answer,  the  dismissal  of  the  petition 
shall  not  interfere  with  the  defendant's  right 
to  a  hearing  and  trial  on  such  claims  in  that 
proceeding.  Civil  Code,  $  5548.  The  peti- 
tion, among  other  things,  sought  an  account- 
ing between  the  plaintiff  and  the  defendant 
as  partners.  The  plea  was  not  as  full  as 
might  have  been  In  regard  to  such  amount 


*For  other  cases  ses  ssms  topic  and  section  NUMBBR  in  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  lodexes 
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as  might  be  dne  tbe  defendant  on  an  ac- 
counting, and  might  have  been  open  to  spe- 
cial demurrer  made  In  due  time;  but  it  did 
set  up  in  substance  that  the  defendant  was 
entitled  to  $65  from  the  partnership.  In 
view  of  the  prayer  in  the  petition  for  an  ac- 
counting, this  cross-demand  contained  in  the 
defendant's  answer  was  not  so  defective  as 
to  be  a  proper  subject  for  dismissal  on  gen- 
eral demurrer,  or  on  any  of  the  grounds 
contained  in  the  motion.  Accordingly  the 
Judge  did  not  err  in  refusing  to  strike  this' 
part  of  the  answer,  or  in  refusing  to  dlBmifis 
the  entire  case,  on  motion  of  the  plaintiff. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(188  Oft.  ers) 

DAVIDSON  y.  BARTOW  INV.  CO. 
(Supreme  Court  of  Georgia.     Sept.  24,  1012.) 

(8yUabu$  5y  the  Court.) 

1.  Specific   Pkbfobmanoob   (i   114*)— Pubad* 
INO— -Petition. 

In  an  action  brought  for  the  specific  per- 
formance of  an  executory  contract  for  the  sale 
of  land,  it  is  essential  that  the  contract  be  set 
forth  in  the  petition,  either  in  terms  or  in  sub- 
stance. 

[Ed.  Note. — ^For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {§  356-372;  Dec.  Dig.  i 
114.«] 

2.  Specific  Pebfdbicanos  (f  114*)--PETmoN 
—Sufficiency. 

Accordingly,  where  In  such  an  action  the 
petition  alleged  that  the  plaintiff  was  tiie  own- 
er and  in  possession  of  certain  described  city 
lots,  and  *'that  petitioner  has  sold  said  lots  to 
[D.,  one  of  the  defendants],  on  condition  that 
title  thereto  was  perfect,  but  he,  while  ready 
to  take  said  property  if  title  is  good,  says  that 
title  is  doubtful  in  this,"  and  there  is  nothing 
else  in  the  petition  indicating  what  was  the 
contract,  the  court  erred  in  overruling  a  demur- 
rer to  the  petition,  interposed  by  D.,  setting  up 
that  no  cause  of  action  was  alleged  against  him. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |§  356-372;  Dec  Dig.  | 
114.*] 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

Action  by  the  Bartow  Investment  Compa- 
ny against  W.  M.  Davidson.  Judgment  for 
plalntur,  and  defendant  brings  error.  Re- 
versed. 

Geo.  H.  Rlchter,  of  Savannah,  for  plain- 
tiff in  error.  Edward  S.  Elliott,  of  Savan- 
nah, for  defendant  In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 

(138  Oa.  669 

ATLANTA  STEEL  CO.  et  at  v.  MTNAHAN. 

(Supreme  Court  of  Georgia.    Sept  24,  1912.) 

(Byttalui  fyy  the  Court.) 

li  COBPOKATIONB     (i     38* )  —  AMBNOlfSBTT    TO 

Chartxb. 

When  a  proposed  amendment  to  a  charter 
is  fundamental,  radical,  or  vital,  the  unanimous 
consent  of  the  stockholders  to  its  acceptance 


is  essential.  Winter  v.  Muscogee  R.  Co.,  11 
Ga.  438;  May  v.  Memphis  Branch  R.  Co.,  43 
Ga.  109;  Snook  v.  Georgia  Imp.  Co.,  83  Ga. 
61,  9  S.  E.  1104;  Alexander  v.  Athinta,  etc, 
R.  Co.,  108  Ga.  151,  33  S.  E.  866. 

[Ed. .  Note. — For  other  cases,  see  Corpora- 
lioos,  Cent  Dig.  U  119,  120,  125-127;  Dec 
Dig.  I  3&*] 

2.  CoBPORATiONS  (§  88*)— Charter— FuwDA- 
MENTAL  Amendment. 

An  amendment  to  a  charter  of  a  corpora- 
tion, increasing  its  capital  stock,  whether  com- 
mon or  preferred,  is  fundamentaL  10  Cyc 
208;   Id.  406  (g) ;   Id.  569  (2). 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  U  119,  120,  125-127;  Dec 
Dig.  §  3a*l 

8.  Corporations  (i  38*)— Chartkb— Avbnd- 
MENT— Action  by  Stockboldib  —  Sum- 
ciENCT  OF  Petition. 

According  to  the  allegations  of  the  peti- 
tion, the  defendant  corporation,  the  Atlanta 
Steel  Company,  pending  its  application  for  an 
increase  of  its  capital  stock,  entered  into  a 
written  contract  with  the  plaintiff,  one  of  the 
terms  of  which  was:  "The  capital  stock  of  said 
company  shall  all  be  common  stock  of  tiie  same 
rank  and  dignity,  and  all  preferences  hereto- 
fore created  shall  be  withdrawn  and  reToked, 
no  stock  havinff  been  issued  therennder,  and 
the  capital  stock  of  said  company  shall  be  in- 
creased to  a  total  of  not  exceeding  S760,000,  all 
being  said  common  stock."  It  further  appears 
from  the  petition,  and  in  a  copy  of  the  order 
allowing  the  amendment  to  the  charter  of  the 
defendant  corporation,  attached  as  aa  exhibit 
to  the  petition,  that  the  increase  of  stock  was 
allowed,  "provided  all  of  the  stockholders  of  said 
corporation  had  assented  and  do  assent  to  said 
amendment.*'  The  petition  farther  alleged 
that  the  plaintiff  never  assented  ta  an  amend- 
ment allowing  the  issuance  of  preferred  stock, 
and  never  assented  to  the  issuance  of  any  pre- 
ferred stock. 

(a)  According  to  the  briefs  filed  by  counsel 
for  both  parties,  the  real  question  made  by  tiie 
petition  was  whether  the  defendant  corpora- 
tion had  the  right  to  issue  preferred  stock, 
and,  if  not,  was  the  plaintiff,  under  the  alle- 
gations of  the  petition,  entitied  to  have  the 
preferred  stock  in  the  hands  of  the  holders 
thereof  declared  illegal? 

[Bd.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  M  119,  120,  12&-127;  Dec 
Dig.  i  38.*] 

4.  Gensbai.  Demurrer. 

The  original  petition  was  not  subject  to 
general  demurrer. 

6.  Corporations  (t  38*)— Action  bt  Stock- 
holder—Multifariousness. 

Nor  was  it  open  to  demurrer  on  the  ground 
that  it  was  multifarious,  because  the  plaintiff 
stated  that  he  sued  for  himself  and  others  simi- 
larly situated,  and  relied  for  relief  npon  tiie 
contract  entered  into  by  the  plaintiff  and  the 
defendant  corporation,  and  also  on  the  plidn- 
tiff*8  right  as  a  stockholder,  and  because  the 
petition  so  confusedly  intermingled  such  re* 
spective  rights  as  to  make  it  impossible  to  de- 
termine which  plaintiff  was  proceeding  under, 
and  that,  therefore,  he  should  be  put  to  an 
election  between  his  remedies. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  ft  119,  120,  125-127;  Dea 
Dig.  {  3a»] 

G.  Corporations  (t  88*)->Action  bt  Stock* 
HOLDER— Sufficiency  of  Petition. 

In  view  of  the  allegations  of  the  petition, 
it  was  not  subject  to  demurrer  on  the  groand 
that  it  failed  to  disclose  that  plaintiff  as  a 
stockholder  had  exhausted  all  means  within  his 
reach  within  the  corporation  itself,  and  failed 


•i*or  other  eases  see  same  topic  and  seotlon  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Bep'r  Indexee 
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to  show  that  he  had  made  an  earnest  effort 
with  the  managing  body  of  the  corporation  to 
obtain  relief. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  {§  119,  120,  125-127;  Dec- 
Dig.  I  38.«] 

7.  Amendment  to  Petition. 

The  amendment  to  the  petition  was  not  de- 
manable«  either  on  the  ground  that  it  added 
new  parties,  or  that  it  added  a  new  cause  of 
action. 

8.  Pleading  (|  8*)— Petition— Demubreb. 

Nor  was  the  paragraph  of  the  amendment 
which  alleged  that  the  Trust  Company  of  Geor- 
gia held  the  issue  of  $150,000  of  preferred 
stock,  issued  to  It  in  one  certificate,  as  agent 
of  the  defendant  to  the  action  (except  the  At- 
lanta Steel  Company),  demurrable  on  the 
ground  that  it  set  forth  a  mere  condnsion  of 
the  pleader. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §1  1^28^ ;  Dec.  T>ig.  t  &•] 

9.  Pleading   (§  348*)— Action  bt  Stook- 

HOLDSB— DEKUBBEB— GBOUNDB. 

The  petition  as  amended  was  not  subject 
to  the  demnrrer  on  the  ground  that  it  was  a 
new  and  distinct  application  for  injunction  on 
grounds  which  were  known,  or  could  have  been 
known,  to  the  plaintiff  prior  to  the  institution 
of  the  amended  application  for  injunction. 

fEd.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  H  68&-709;  Dec.  Dig.  S  248.*] 

Error  from  Superior  Ctoort,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  by  P.  H.  Mynahan  against  the  At- 
lanta Steel  Company  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Affirmed. 

Anderson,  Felder,  Ronntree  &  Wilson  and 
Payne,  Little  &  Jones,  ^U  of  Atlanta,  for 
plaintiffs  in  error.  Smith,  Hastings  &  Ran- 
som, of  Atlanta,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(138  Oa.  870) 

GEORGIA  R.  A  BANKING  CO.  ▼.  BENNI>- 

FIELD. 

(Supreme  Cosrt  of  Georgia.     Sept.  24,  1912.) 

(SyUahiu  hy  the  ComtU) 

1.'  Constttutional  Law  (§5  249,  309*)— 
Railboadb  (f  24*)~Sebvicjb  op  Pbocbss  on 
Lbasinq  Railroads  —  Dub  Pbocxbs  ov 
Law. 

The  provisions  for  perfecting  service  on 
leasing  railroads,  as  set  forth  in  Civil  Code.  { 
2S01,  do  not  contravene  the  state  Constitntion 
in  respect  to  dne  process  of  law,  nor  the  fed- 
eral (jonstitution  on  the  lilce  subject,  nor  the 
latter  Constitution  as  to  the  equal  protection 
of  the  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  IMk.  Sd  710,  929,  930;  Dea  Dig. 
»  249,  d09;*  Railroads,  Cent  Dig.  ||  62^66; 
Dec.  Dig.  I  24.*] 

2.  Railroads    (§   22*)-^uBi8DicnoN— Trial 
IN  County  of  Defendant's  Rjcsidencr. 
The  court  of  the  county  where  a  cause  of 
action  originated  against  a  lessor  railroad  com- 

{>any,  by  reason  of  the  tort  of  an  agent  of  the 
essee  company,  has  jurisdiction  of  the  lessor 
company,^  though  it  has  no  agent  or  place  of 
business  in  that  county,  but  its  office  and  prin- 
cipal place  of  business  is  in  a  different  coun^ 


In  this  state.  This  ruling  is  not  contrary  to 
the  provisions  of  the  state  Constitution  that 
all  civil  cases,  except  those  enumerated,  shall 
be  tried  in  the  county  where  the  defendant  re- 
sides. 

[£2d.  Note.^For  other  cases,  see  Railroads. 
Cent.  Dig.  H  46-50;    Dec  Dig.  i  22.*1 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  John  BenneiQeld  against  the 
Georgia  Railroad  ft  Banking  Company. 
Judgment  for  plaintiff,  and  def^idant  brings 
error.    Affirmed. 

John  B^inefleld  brought  an  action  for 
damages  for  personal  injuries  against  the 
Georgia  Railroad  ft  Banking  Company.  The 
defendant  company,  under  charter  power, 
had  leased  its  franchise  and  railroad  prop- 
erty to  the  LouhiYille  ft  Nashyille  JEtailroad 
Company  and  the  Atlantic  Coast  Line  Rail- 
road Company,  which  two  companies  were 
operating  the  railroad  of  the  defendant  com- 
pany in  the  name  of  the  Georgia  Railroad. 
The  injury  for  which  the  suit  was  brought 
was  caused  <>y  an  alleged  tort  of  the  con- 
ductor on  one  of  the  trains  of  the  lessees 
upon  which  the  plaintiff  was  a  passenger, 
and  occurred  in  Fulton  county,  where  the  ac- 
tion was  Instituted.  The  defendant  conceded 
its  liability  to  suit  in  the  case  under  the 
provisions  of  Civil  Code,  i  2228,  but  con- 
tended that  it  had  not  been  legally  served, 
and  that  it  was  not  subject  to  suit  in  Fulton 
county.  These  contentions  were  presented 
by  objection  to  the  method  of  service  duly 
made,  as  well  as  by  plea  in  abatement  and 
plea  to  the  Jurisdiction.  Service  was  made 
upon  the  defendant  in  accordance  with  the 
provisions  of  Civil  Code,  {  2801,  providing 
for  service  on  leasing  railroads;  that  is,  the 
plaintiff  filed  with  the  clerk  of  the  superior 
court  of  Fulton  county,  where  the  action 
was  commenced,  a  notice  in  writing,  directed 
to  the  president  of  the  company,  Jacob  Phin- 
izy,  at  Augusta,  Richmond  county^  Ga.,  in- 
forming him  fully  of  the  pendency  of  such 
suit  and  of  its  nature,  which  was  inclosed  in 
a  stamped  envelope,  furnished  by  and  at  the 
expense  of  the  plaintiff,  which  was  sent  by 
the  clerk  through  the  mail  to  the  president 
of  such  company  at  his  residence  at  least  15 
days  before  the  appearance  term,  and  the 
clerk  in  addition  delivered  to  the  sheriff  of 
Fulton  county  a  copy  of  a  writ,  who  served 
the  same  on  the  depot  agent  of  the  lessee 
companies,  and  return  was  made  thereof  as 
in  other  cases. 

The  defendant  contended  that  it  had  no 
officer  or  representative  in  Fulton  county, 
and  that  no  agent  or  representative  of  the 
defendant  company  liad  been  serred,  but 
that  service  had  been  perfected  only  upon 
an  agent  of  the  lessee  companies,  and  notice 
merely  of  the  pendency  of  the  suit  had  beoi 
mailed  to  the  president  of  the  defendant  com- 
pany ;  that  such  service  did  not  accord  to  the 
defendant  company  due  process  of  law,  and 


*Por  other  cases  see  same  topte  and  section  NUMBBR  in  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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was,  therefore,  contrary  to  article  1,  par.  3, 
of  the  Constitution  of  this  state,  providing 
that  ''no  person  shall  be  deprived  of  life, 
liberty,  or  property,  except  by  due  process  of 
law."  It  was  further  contended  that  such 
service,  made  in  accordance  with  the  Code 
section  before  referred  to,  tended  to  deprive 
the  defendant  company  of  its  property  with- 
out due  process  of  law,  and  was  therefore 
contrary  to  the  Constitution  of  the  United 
States,  and  was  contrary  to  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States,  declaring  that  "no  state  shall  make 
or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property,  with- 
out due 'process  of  law."  The  further  con- 
tention was  made  that  such  service  denied 
the  defendant  the  equal  protection  of  the 
law,  as  defendant  was  discriminated  against 
by  this  method  of  service,  in  that  all  other 
corporations  in  the  state  are  required  to  be 
served  through  an  agent,  officer,  or  represen- 
tative, and  for  this  reason  that  the  method 
of  ser^'ice  provided  for  by  such  code  section 
Is  contrary  to  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States,  in  that 
it  denies  to  the  defendant  company  the  equal 
protection  of  the  law.  The  contention  of 
want  of  Jurisdiction  of  the  superior  court  of 
Fulton  county  over  the  defendant  company 
was  based  upon  the  fact  that  the  defendant 
company  had  no  agent  or  agency  in  such 
county,  and  did  no  business  therein,  but  that 
its  place  of  business  was  In  Richmond  coun- 
ty, and  that  only  the  courts  of  the  latter 
county  had  jurisdiction  of  the  case,  and  that 
an  attempt  to  sue  the  defendant  company  in 
Fulton  county  was  contrary  to  article  2,  § 
16,  par.  6,  of  the  Constitution  of  this  state, 
to  the  effect  that  "all  civil  cases  shall  be 
tried  in  the  county  where  the  defendant  re- 
sides," eta 

Jos.  B.  &  Bryan  Gumming,  of  Augusta,  and 
McDaniel  &  Black,  of  Atlanta,  for  plaintiff 
in  error.  Alonzo  E^eld,  of  Atlanta,  for  de- 
fendant in  error. 

FISH,  C.  J.  [1]  We  cannot  concede  the 
soundness  of  any  of  the  contentions  of  the 
defendant  company.  An  action  for  personal 
injuries  against  any  railroad  company  must 
be  brought  in  the  county  in  which  the  cause 
of  action  originated,  if  such  company  has  an 
agent  in  that  county,  and  a  judgment  ren- 
dered in  any  other  county  is  utterly  void. 
Civil  Code,  §  2798.  "If  the  company  have  no 
agent  in  the  county  in  which  the  cause  of  ac- 
tion originated,  the  action  may  nevertheless 
be  brought  in  that  county ;  the  court  having 
power  to  perfect  service  upon  the  defend- 
ant" Devereux  v.  Atlanta  R.  Co.,  Ill  Ga. 
855,  36  S.  E.  939;  Mitchell  v.  Southwestern 
Railroad,  75  Ga.  398;  Coakley  v.  Southern 
Ry.  Co.,  120  Ga.  960,  48  S.  B.  372.    See,  also. 


Bracewell  v.  Southern  R.  Co.,  184  Ga.  537. 
68  S.  £k  98,  and  authorities  cited. 

[2]  If,  where  an  action  is  brought  in  the 
county  in  which  the  cause  of  action  originat- 
ed and  where  the  defendant  company  has  no 
agent,  the  court  has  power  to  perfect  service 
upon  the  defendant,  it  must  be  true  ttiat  the 
Legislature  may  provide  for  perfecting  serv- 
ice upon  the  defendant  in  such  a  case,  as  is 
done  in  Civil  Code,  S  2801. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(138  Ga.  687) 
SAWTBLL  et  al.  t.  CITY  OF  ATIiANTA, 
(Supreme    Court   of   Georgia.   Oct.    2,    1912.) 

fSyllahun  by  the  Court.) 

1.  Licenses  (j  7*)— Occupation  Tax— Va- 
lidity OF  (ordinance  —  Constitutional 
La/w. 

The  ordinance  of  the  city  of  Atlanta  im- 
posing a  tax  of  a  fixed  amount  upon  all  of  the 
icehouses,  ice  manufacturers,  or  agencies  not 
employing  more  than  five  wagons  for  selling  or 
delivery  purposes,  and  for  each  additional  wag- 
on above  the  number  of  five  an  additional  tax 
of  $10,  Is  not  invalid  upon  the  ground:  (a) 
That  it  violates  the  constitutional  provision 
that  "all  taxation  shall  be  uniform  upon  the 
same  class  of  subjects'";  or  (b)  that  it  is 
placing  a  tax  upon  a  mere  Incident  of  a  busi- 
ness already  taxed;  or  (c)  that  it  amounts  to 
double  taxation. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  5§  7-15;   Dec.  Dig.  §  7.*] 

2.  Gbounds  fob  Injunction. 

The  court  below  did  not  err  in  refusing  the 
injunction  as  prayed. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.   L.  Bell,   Judge. 

Action  by  T.  R.  Sawtell  and  others  against 
the  City  of  Atlanta.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.     Affirmed. 

Payne,  Little  &  Jones,  of  Atlanta,  for 
plaintiffs  in  error.  J.  L.  Mayson  and  W.  D. 
Ellis,  Jr.,  both  of  Atlanta,  for  defendant  in 
error. 

BECK,  J.  Sawtell  and  others,  who  are 
engaged  in  the  manufacture  and  sale  of 
Ice  within  the  incorporate  limits  of  the  city 
of  Atlanta,  brought  their  petition  seeking 
to  enjoin  the  dty  from  Issuing  tax  execu- 
tions and  enforcing  the  provisions  of  an  or- 
dinance undertaking  to  Impose  a  license  tax 
upon  the  Icehouses  or  agencies  using  and 
employing  more  than  five  wagons  for  de 
livery  or  selling  purposes.  The  ordinance  is 
in  the  following  language:  "Icehouses  or 
agencies  using  or  employing  not  more  than 
five  wagons  for  selling  or  delivery  purposes, 
no  license  to  Issue  for  less  time  than  to 
June  30,  1912,  fifty  dollars;  each  additional 
wagon  used  for  selling  or  delivery  purposes, 
ten  dollars.  Ice  manufacturers  or  agencies, 
each  plant  using  or  employing  not  more  than 
five  wagons  for  delivery  purposes,  no  license 
to  issue  for  less  time  than  to  June  30,  1912, 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am,  Dig.  Key-No.  Series  ft  Rep'r  Indoses 
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fifty  dollars.  Each  additional  wagon  used 
for  delivery  or  selling  purposes,  ten  dollars. 
Ice  wagons,  each,  selling  or  delivering  Ice, 
ten  dollars." 

No  attack  is  made  on  the  right  of  the 
city  to  Impose  the  $50  license  or  occupation 
tax  provided  for  in  the  ordinance;  but  It 
is  insisted  that  the  tax  of  $10  for  each  ad- 
ditional wagon  In  excess  of  the  five  wagons 
is  illegal,  void,  and  unenforceable,  and  that 
the  portion  of  the  ordinance  providing  for 
the  Imposition  of  this  tax  of  $10  for  each 
wagon  in  excess  of  five  is  violative  of  para- 
graph 1,  §  2,  art  7,  of -the  Constitution  of 
the  state  of  Georgia,  which  provides  that 
"all  taxation  shall  be  uniform  upon  the  same 
class  of  subjects";  that  the  portion  of  the 
ordinance  attacked  as  void  imposes  upon  pe- 
titioners a  double  tax;  that  the  attempted 
classification  by  said  ordinance  for  the  pur- 
pose of  taxation  is  arbitrary  and  unreason- 
able; and,  moreover,  that  tiie  ordinance  is 
illegal  and  void,  for  the  reason  that  the 
maintenance  and  use  of  ice  wagons  for  de- 
livering ice  by  petitioners  is  a  mere  inci- 
dent or  method  of  conducting  their  ice  busi- 
ness, and,  there  being  no  tax  upon  the 
business  of  delivering  as  a  business,  no  pow- 
er is  conferred  upon  the  city  to  require  a 
license  for  the  Incidents  of  a  business  or 
the  methods  by  which  it  is  carried  on.  The 
court  below  refused  the  injunction  prayed 
for. 

[1]  Under  the  terms  of  an  act  of  the  Gener- 
al Assembly  approved  August  22,  1911  (Laws 
1911,  p.  556),  entitled  "An  act  amending  an 
act  establishing  a  new  charter  for  the  city 
of  Atlanta,"  etc.,  the  city  of  Atlanta  has  au- 
thority to  "require  any  person,  firm  or  cor- 
poration or  company  engaged  in,  prosecuting, 
or  carrying  on,  or  that  may  engage  in,  prose- 
cute, or  carry  on  any  trade,  business,  call- 
ing, or  avocation  or  profession,  to  register 
their  names  or  business  calling,  avocation, 
or  profession  annually,  and  to  require  such 
person,  company  or  association  to  pay  for 
such  registration  and  for  license  to  engage 
in,  prosecute,  or  carry  on  such  business,  call- 
ing or  profession  aforesaid,  such  fee,  charge, 
or  tax  as  said  mayor  and  general  council 
may  deem  expedient  for  the  safety,  benefit, 
convenience,  and  advantage  of  said  city. 
Said  tax,  registration  fee,  or  license  herein 
provided  for  shall  not  exceed  the  sum  of 
three  hundred  dollars."  Section  51.  In  the 
exercise  of  the  authority  thus  conferred  the 
mayor  and  general  council  of  the  city  of 
Atlanta  passed  the  ordinance  set  forth  in 
the  statement  of  facts.  The  effect  of  the 
ordinance  complained  of,  which  was  passed 
in  the  exercise  of  the  authority  to  classify 
different  businesses  and  occupations  for  tax- 
ation, was  to  place  icehouses  and  agencies, 
and  ice  manufacturers  and  agencies,  in  a 
class  for  the  purpose  of  taxation,  and  to 
impose  upon  them  under  this  classification 
an  occupation  tax.  And  the  ordinance  in 
its  scope  contained,  not  only  a  provision  for 


the  taxation  of  these  occupations  after  hav- 
ing classified  them,  but  also  a  scheme  for 
an  ascending  scale  of  taxation  according  to 
the  amount  of  business  done.  While  the  or- 
dinance does  not  provide  for  a  rate  of  taxa- 
tion ascending  in  exact  proportion  to  the 
amount  of  business  done,  it  does  in  effect  fix 
the  tax  upon  that  basis,  or  one  nearly  ap- 
pro^^imating  it  As  a  starting  point,  it  fix- 
es an  icehouse  or  an  ice  factory,  or  agency 
employing  not  more  than  five  wagons  as  the 
unit  of  taxation,  and  then,  in  effect  for  each 
additional  wagon  employed  in  addition  to 
the  five,  imposes  an  additional  tax  of  $10. 
We  cannot  see  why  the  legislative  body  of 
the  municipality  could  not  have  selected  the 
icehouse  or  ice  factory  employing  five  wag- 
ons or  less  as  a  unit  for  taxing  this  class 
of  business.  Just  as  they  could  have  selected 
an  icehouse  or  ice  factory  employing  only 
one  wagon  for  delivery  purposes  as  a  unit 
and  begun  the  ascending  scale  at  that  point 
for  imposing  an  additional  tax  upon  each 
wagon  used.  So  far  as  this  tax  ordinance  af- 
fects petitioners,  it  is  not  a  tax  upon  wagons 
or  vehicles  employed  in  delivering,  but  is  a 
tax  upon  the  business  upon  a  scale  adjust- 
ed, in  effect,  to  the  amount  of  business  car- 
ried on ;  and,  so  considered,  it  is  not  an  un- 
reasonable plan  of  classification.  In  the  case 
of  Johnston  v.  Macon,  62  Ga.  645,  it  was 
held:  "A  tax  on  the  business  of  drayage, 
scaled  according  to  the  number  of  drays  em- 
ployed, and  according  to  the  capacity  of  the 
drays,  whether  one  or  two  horse,  is  uniform ; 
and  whether  the  drays  be  employed  in  gen- 
eral business,  or  be  confined  to  the  business 
of  their  owners  and  their  customers  in  and 
about  transporting  goods  to  and  ftom  their 
stores,  the  legality  of  the  tax  is  not  affected. 
The  wear  and  tear  upon  the  streets  and 
bridges  is  as  great  in  the  one  as  in  the  oth- 
er case,  and  the  consequent  expense  to  the 
city  of  this  business  is  equal."  And  in  the 
case  of  Goodwin  v.  Savannah,  53  Ga.  410, 
415,  it  was  said:  "When  the  state  levies  a 
tax  on  business,  professions,  etc.,  it  varies 
the  tax  from  $10  to  $200,  and  has  done  so 
every  year  since  the  ad  valorem  or  uniformi- 
ty rule  was  first  in  any  Constitution.  This 
being  the  rule,  we  cannot  see  the  objection 
to  a  tax  of  $50  on  a  business  which  employs 
10  drays  or  wagons,  and  a  tax  of  $25  when  5 
are  employed.  A  tax  on  sales  varies  accord- 
ing to  the  amount  of  sales ;  and,  if  the  gov- 
ernment protects  one  selling  $500,000  worth, 
ought  not  that  business  to  pay  more  than 
where  only  $20,000  or  $50,000  worth  are 
sold?  •  ♦  •  Such  a  tax  should  be  ap- 
portioned according  to  the  extent  of  such 
business,  and  we  do  not  see  In  it  any  con- 
flict with  the  Constitution.  It  is  in  accord 
witli  the  spirit  of  an  ad  valorem  and  uniform 
tax."  These  cases  are  clearly  in  point,  if  we 
be  correct  in  holding  that  the  municipal  au- 
thorities in  the  present  case  adopted  a  rea- 
sonable plan  of  classification  in  taking  an  ice- 
house or  ice  factory  or  agency  employing  not 
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more  than  five  wagona  or  velilcles  as  the  unit 
of  taxation  and  the  point  at  which  to  begin 
the  ascending  scale  of  taxation. 

[2]  So  for  as  relates  to  the  last  provision  of 
the  ordinance  in  question,  contained  entirely 
in  the  last  line  of  the  ordinance  as  set  forth 
in  the  statement  of  facts,  it  may  be  said 
that  it  nowhere  appears  that  any  attempt  is 
being  made  to  collect  taxes  against  thes^  pe- 
titioners under  and  by  virtue  of  this  provi- 
sion, and  that  the  only  charge  in  the  bill  of 
exceptions  of  a  threatened  illegal  levy  of  a 
tax  execution  is  *'upon  each  and  every  the 
wagons  which  petitioners  have  and  use  in 
excess  of  the  five  wagons  prescribed  by  the 
said  ordinance  and  authorized  to  be  used  by 
them  upon  the  payment  of  the  annual  tax 
license."  Wherefore  we  conclude  that  the 
court  did  not  err  in  refusing  the  Injunction 
as  prayed. 

Judgment  affirmed.  All  the  Justices  con- 
car. 


(1S8  Oa.  673) 

INTERNATIONAL    HARVBSTBE    CO.    OF 

AMERICA  V.  ADAMS. 
(Supreme  Court  of  Georgia.    Sept  24,  1912.) 

(ByllahuM  by  the  Court.) 

!•  New  Tbial  (J  41*)— Grounds— Admission 

OF  Evidence. 

It  was  not  cause  for  a  new  trial  that  the 
court  permitted  the  defendant  to  testify  to 
the  effect  that  a  10  horse  power  engine  would 
operate  a  70-saw  gin^  and  that  the  witness 
knew  this  from  experience,  as  he  had  run  a 
70-8aw  gin  with  an  engine  that  was  rated  at 
10  horse  power;  it  appearing  that  the  plaintiff 
introduced  expert  testimony  that  such  a  gin 
could  be  run  by  an  engine  of  that  horse  power. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  67-71;    Dec  Dig.  |  41.*] 

2.  Assignment  of  Ebboe. 

The  assignments  of  error  upon  the  admis- 
sion of  other  testimony  were  not  meritorious; 
nor  did  the  court  err  in  the  instructions  of 
which  complaint  is  made. 

8.  Sufficiency  of  Evidence. 

I%i8  case  was  before  this  court  on  a  for- 
mer occasion.  135  Ga.  104,  68  S.  E.  1093. 
Subsequently  to  the  decision  then  rendered, 
amendments  were  allowed  to   the  defendant's 

Sleas,  and  upon  the  last  trial  there  was  evi- 
ence   materially   different  from   that   on   the 
former  trial 
4.  BxBVSML  OF  New  Tbial. 

There  was  evidence  to  authorise  the  ver* 
diet,  and  the  court  did  not  err  in  refusing  a 
new  triaL 

Error  from  Superior  Court,  Screven  Coun- 
ty; B.  L.  Rawlings,  Judge. 

Action  between  the  International  Harvester 
Company  of  America  and  CL  D.  Adams. 
From  the  judgment,  the  Harvester  Company 
brings  error.    Affirmed. 

White  &  Lovett,  of  Sylvania,  for  plaintiff 
In  error.  H.  A.  Boykin,  of  Sylvania,  for  de- 
fendant in  error. 

FISH,  0.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


01  GfL  App.  586) 

VAIiDOSTA  ST.  RT.  CO.  v.  FENN. 
(No.  8,741.) 

(Court  of  Appeals  of  Georgia.     Oct  2,  1912.) 

(8vXUibu9  ly  ih€  Court,) 

1.  Carriers  (H  280,  820*)— Transportatiow 
OF  Passengers— Care  Required. 

A  street  railway  company  may  be  held  lia- 
ble for  an  injury  due  to  the  failure  of  its  motor- 
man  to  exercise  extraordinary  care  in  protect- 
ing a  passenger  from  injury;  and  a  jury  may  be 
authonzed  to  find  that  a  motorman  who  left 
his  car,  which  was  operated  by  electricity,  in 
such  condition  that  the  car  could  be  easily 
started  or  set  in  motion  by  a  passer-by,  was 
guilty  of  culpable  negligence  as  to  passengers 
who  were  permitted  to  remain  in  the  car,  while 
awaiting  tne  arrival  of  a  connecting  car  of  the 
same  street  car  company  on  whidi  they  were 
to  proceed  to   their  destination. 

(a)  A  carrier  is  required  to  use  such  precau- 
tions as  may  be  necessary  to  prevent  any  dan- 
ger to  his  passengers  which  can  be  anticipated 
in  the  use  of  extraordinary  diligence.  In  the 
exercise  of  extraordinary  diligence,  the  carrier 
is  required  to  anticipate  that  children  of  tender 
years  will  not  act  with  the  prudence  of  matu- 
rity, and  are  generally  inclined  to  be  inquisi- 
tive, meddlesome,  and  venturesome,  and  it  is 
required  to  foresee  that  a  very  hi^  degree  of 
diligence  may  be  necessary  for  the  safety  oi. 
those  who  may  be  injured  by  the  thoughaess- 
ness  of  children. 

[E3d.  Note.— £\>r  other  cases,  see  Oanieis, 
Cent.  Dig.  i|  1085-1092.  1098-1106,  1109, 
1117,  1118,  1126.  1149,  1163,  1160.  1167, 
1179,  1190,  1217,  1233.  1244,  1248,  1315-1325; 
Dec.  Dig.  li  280,  320.*] 

2.  Carriers  (i§  247,  280*)— Transforation 
OF  Passengers  —  Care  Required  —  Who 
are  Passengers. 

The  carrier  is  charged  with  the  duty  of 
using  that  extreme  care  and  caution  which 
every  prudent  and  thoughtful  person  would 
use  under  similar  circumstances.  A  passenger 
upon  a  street  car,  who  has  not  readied  his 
destination,  and  who,  in  order  to  reach  Ids 
destination,  must  change  from  one  car  of  the 
carrier  to  another  car  of  the  same  carrier,  and 
who  is  permitted  to  remain  in  the  car  while 
awaiting  the  arrival  of  the  connecting  car,  is 
still  a  passenger. 

[H3d.  Note.— E\)r  other  cases,  see  Oarriers, 
Cent  Dig.  U  984-993,  1085-1092,  1098-1106, 
1109,  1117;    Dec  Dig.  i|  247,  280.*] 

3.  Negliqbnob  (I  60*)— Carriers  ({  320*)^ 
Injuries     to     Passenger  —   Fboxdcatx 

Cause. 

The  question  of  proximate  cause  depends 
upon  the  facts  of  each  particular  case,  and  in 
ascertaining  in  a  particular  case  what  was  tiie 
proximate  cause  of  the  injury  the  conclusion 
reached  depends  upon  whether  the  injury  al- 
leged was  such  a  natural  and  probable  conse- 
quence, under  the  circumstances  of  the  case^ 
as  that  it  might  and  ought  to  have  been  fore- 
seen by  the  wrongdoer  as  likely  to  ensue  from 
his   act 

The  jury  were  authorized  to  find  in  tliis  case 
that  the  act  of  the  child  was  not  a  proximate 
cause,  but  that  the  motorman.  in  leaving  his 
car  in  such  condition  that  a  child  could  set  it 
in  motion,  was  the  prime  and  underlying  es- 
sential and  efficient  cause  of  the  injury;  for 
"if  the  character  of  the  intervening  act  claimed 
to  break  the  connection  between  original  wrong- 
ful act  and  the  subsequent  injury  was  such 
that  its  probable  and  natural  consequences 
could  reasonably  have  been  anticipated,  appre> 
bended,  or  foreseen  by  the  original  wrongdoer, 
the  causal  connection  is  not  broken,  and  the 


•For  otlier  cases  see  same  toplo  and  section  NUMBBR  in  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Bep'r  IndeKes 
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orii^nal  wrong  doer  is  rasponaible  for  all  of  the 
conaeqnences  resulting  from  the  Intervening 
act"  Southern  Railway  Oo.  y.  Webb,  116  Ga. 
152,  42  S.  a  395,  59  L.  K  A.  109. 

[Ed. _Note.— For  other jsases,  see  Negligence, 
Cent 
Gent 

lie?.  — , .  — ..  ^ 

1825 ;   Dec.  Dig.  |  820.*] 

4.  Dbhubbers  Overbuubd  —  Strmci^BNor  oi* 
Eyidbnce— New  Tbial  BsrusED. 

The  court  did  not  err  in  overruling  the 
defendant's  demurrers,  nor  In  refusing  to 
award  a  nonsuit  or  direct  a  verdict  The  evi- 
dence authorized  the  jury's  finding,  and  there 
was  no  error  in  refusing  a  new  trial 

Error  from  City  Ck>art  of  Valdosta ;  W.  B. 
Thomas,  Judge. 

Action  by  Leila  Fenn  against  the  Valdosta 
Street  Railway  Ck>mpany.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
flrmedL 

E.  K.  Wilcox,  of  Valdosta,  for  plaintiff  in 
emw.  Toomer  &  Reynolds,  of  Jacksonville, 
Fla.,  and  Whitaker  &  Dokes,  of  Valdosta, 
for  defendant  in  error. 

RUSSBUU  J.   Judgment  affirmed. 


(11  Oa.  App.  854) 
SBUj  v.  R.  L.  moss  &  00.     (No.  8,044.) 
(Court  of  Appeals  of  Georgia.    Oct  2,  1912.) 

(SyllahuM  6y  the  CoMrt.) 
Appeai.  and  Biebob  (I  1214*)— Disposition 

OF  OAUSK— ElFFKCT  IN  LOWKB  OOUBT  OV  DE- 
CISION ON  Appeal. 

Where  a  case  has  been  before  this  court 
on  an  assignment  of  error  as  to  a  judgment 
overruling  a  motion  for  a  new  trial,  filed  by  a 
plaintiff,  to  set  aside  a  v  rdict  rendered  for 
the  defendant,  and  this  Judgment  has  been  re- 
versed, because,  in  the  opinion  of  this  court, 
the  verdict  was  contrary  to  law,  for  the  rea- 
son that  it  was  without  evidence  to  support  it, 
and  on  a  second  trial  the  evidence  is  substan- 
tially the  same  as  on  the  first  trial,  and  no 
questions  of  law  are  raised,  other  than  those 
passed  upon  at  the  first  trial,  it  was  not  er- 
ror for  the  trial  judge  to  direct  a  verdict  for 
the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4716;  Dec  Dig.  f  1214.*] 

Bosaell,  J.,  dissenting. 

Error  from  City  Court  of  Jefferson;  W.  W. 
Stark,  Judge. 

Action  by  R.  Lk  Moss  &  Co.  against  L.  F. 
Sell.  Judgment  for  plaintiffs,  and  defendant 
brings  error.    Affirmed. 

J.  A.  B.  Mahaffey,  of  Jefferson,  Shackelford 
&  Shackelford,  and  Jno.  J.  &  Roy  M.  Strick- 
land, all  of  Athens,  and  Little  &  Powell,  of 
Atlanta,  for  plaintiff  in  error.  T.  S.  Mell, 
of  Athens,  for  defendants  in  error. 

HILX^  C.  J.  This  is  the  second  appearance 
of  this  case  before  this  court.  On  the  first 
trial  the  jury  returned  a  verdict  for  the  de- 
fendant, and  on  review  by  this  court  the  ver- 
dict was  set  aside  and  a  new  trial  granted 
on  the  general  grounds.    On  the  second  trial 


the  presiding  judge  directed  a  verdict  for 
the  plaintiff.  The  material  facts  of  the  case 
are  set  out  in  the  opinion  heretofore  render- 
ed. Moss  y.  Sell,  8  Ga.  App.  589,  70  S.  B. 
18.  Where  there  was  no  substantial  differ- 
ence in  the  evidence  on  the  first  trial  and 
that  on  the  second,  in  order  to  illustrate  the 
questions  now  raised  it  Is  necessary  to  make 
a  brief  statement  of  the  facts. 

Moss  &  Co.,  at  Athens,  Qa.,  bought  ftom 
li.  F.  Sellf  at  Mulberry,  Ga^  50  bales  of  cot- 
toiL  Sell  delivered  the  cotton  to  the  Gaines- 
ville Midland  Railroad  Company  and  took 
thereftom  a  bill  of  lading.  He  indorsed  this 
bill  of  lading,  attached  to  it  a  draft  for  the 
price  of  the  cotton  as  agreed. on,  and  de- 
posited the  draft,  with  tbe  bill  of  lading  a^ 
tached,  in  the  Bank  of  Hoschton  on  the 
morning  of  October  27,  1906,  and  the  bank 
credited  Sell  with  the  amount  of  the  draft 
On  the  same  day  and  while  the  cotton  was 
still  on  tbe  platform  of  the  railroad  cross- 
ing at  Seirs  side  track,  40  bales  were  con- 
sumed by  fire.  On  the  29th  of  October  Sell 
called  Moss  &  Oo.  over  long-distance  tele- 
phone and  informed  them  of  the  burning  of 
the  cotton,  and,  according  to  Moss,  stated 
that  he  would  replace  the  cotton  burned 
with  new  cotton  and  forward  a  new  bill  of 
lading.  In  compliance  with  this  request  Moss 
&  Co.,  on  the  same  day  the  request  was 
made,  paid  the  draft  by  giving  a  check  for 
the  amount  on  the  Georgia  National  Bank, 
which  check  was  paid  on  the  next  day,  the 
SOth.  On  the  previous  trial  the  evidence 
was  in  some  conflict  as  to  whether  Moss  & 
Co.  paid  this  draft  on  the  27th  or  the  29th 
of  October.  On  the  present  trial  the  evi- 
dence indisputably  showed  that  the  draft 
was  not  paid  by  Moss  &  Oo.  until  the  29th, 
and  subsequently,  to  the  time  when  he  re- 
ceived the  telephone  message  from  Sell.  Sub- 
sequently Sell  refused  to  replace  the  cotton 
according  to  his  promise,  and  also  refused 
to  repay  the  money  which  Moss  &  Oo.  had 
paid  on  his  draft 

The  defense  which  Sell  set  up  on  both 
trials  was:  (1)  That  the  title  to  the  cotton 
at  the  time  of  the  fire  was  in  Moss  &  Co., 
as  Moss  &  Co.  had  paid  the  draft  before  the 
fire  occurred;  (2)  that  Moss  &  Co.'s  remedy 
was  by  suit  against  the  railroad  company,  a 
common  carrier;  and  (3)  that  Moss  &  Co. 
carried  insurance  which  covered  the  cotton. 
On  the  first  trial  this  court  held  that  the 
title  to  the  cotton  at  the  time  of  the  fire  was 
in  Sell,  because  the  evidence  showed  that 
Sell  had  taken  from  the  carrier  a  bill  of 
lading  covering  the  cotton,  to  his  own  order, 
and  attached  it  to  the  draft  which  he  drew 
on  Moss  &  Co.,  transmitting  the  draft  and 
the  bill  of  lading  to  the  bank  for  collection, 
this  being  a  declaration  on  the  seller's  part 
that  he  did  not  part  with  the  title  to  the  cot- 
ton, but  retained  it  until  acceptance  and  pay- 
ment of  the  draft;  this  court  so  holding  in  ae- 
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cordance  with  the  well-settled  doctrine  an- 
noanced  In  Erwln  t.  Harris,  87  Ga.  333,  13 
S.  E.  513,  and  citations.  And  we  further 
held  that  under  section  4126  of  the  Civil 
Code  of  1910,  relating  to  the  title  to  agricul- 
tural products,  the  cotton  remained  the  prop- 
erty of  Sell  until  paid  for. 

The  principal  reason  now  assigned  for  an- 
other trial  Is  that  the  brief  of  evidence  In 
the  former  trial  was  "either  deficient  or  er- 
roneous,'* and  misled  the  court,  and  that  the 
decision  of  the  Court  was  based  upon  a  ma- 
terial mistake  of  fact;  that  this  mistake 
was  that  the  record  stated  that  the  bill  of 
lading  which  Sell  had  taken  for  the  cotton 
was  to  his  (Sell's)  own  order,  when,  Instead 
of  this  being  the  fact,  the  bill  of  lading  It- 
self showed  that  It  was  not  to  his  own  or- 
der, but  was  made  directly  to  R.  L.  Moss  & 
Co.,  as  consignee.  It  Is  Contended  that,  this 
being  true.  It  follows  that  when  the  cotton 
was  burned  the  title  was  out  of  Sell  and 
in  Moss  &  Co.,  and  the  loss  should  fall  on 
them,  and  not  on  the  plaintiff.  The  bill  of 
lading  Is  as  follows:  ^'Gainesville  Midland 
Railway  Co.  No.  85.  Bill  of  Lading.  Mul- 
berry Station,  October  27th,  1906.  Received 
of  L.  F.  Sell  fifty  bales  of  cotton,  marked, 
numbered,  and  weighed  as  below,  consigned 
to  R.  L.  Moss  &  Co.,  Athens,  Georgia."  It 
will  thus  be  seen  that  the  letter  of  the  bill 
of  lading  makes  R.  L.  Moss  &  Co.  the  con- 
signees absolutely,  without  any  mention  of 
order  or  assigns.  Sell  treated  the  bill  of 
lading  as  made  to  his  own  order,  for  he 
took  It  to  the  bank,  Indorsed  It  and  attached 
to  It  a  draft  for  the  price  of  the  cotton,  and 
had  the  amount  of  the  draft  placed  to  his 
credit  In  the  Bank  of  Hoschton.  There 
could  not  have  been  any  other  puri>08e  In 
doing  this  than  to  retain  the  title  to  the  cot- 
ton until  payment  of  the  draft  There  was 
no  other  reason  why  he  should  have  indors- 
ed the  bill  of  lading.  This  IS  also  manifest  by 
his  subsequent  conduct;  for,  when  the  cotton 
was  consumed,  he  called  Moss  &  Co.  over 
the  telephone  and  requested  them  to  pay 
the  draft,  although  the  cotton  had  been 
burned.  This  conduct  on  the  part  of  Sell 
is  a  clear  recognition,  not  only  of  his  pur- 
pose when  he  took  the  bill  of  lading  to  re- 
tain the  title  to  the  cotton  unUl  payment 
of  the  draft,  but  a  recognition  by  him  that 
the  title  was  in  him  at  the  time  of  the  fire. 
But  for  his  promise  made  to  Moss  &  Co. 
to  replace  the  cotton  which  had  been  con- 
sumed, It  is  certainly  clear  that  Moss  &  Co. 
would  not  have  paid  the  draft  He  induced 
the  payment  of  his  draft  by  his  promise  to 
replace  the  cotton. 

We  think  that  all  these  facts  clearly  show 
that  Sell's  Intention  in  shipping  the  cotton 
to  MosB  &  Co.  was  to  retain  title  thereto 
until  payment  of  his  draft  While  the  gen- 
eral rule  Is  well  settled  that  a  delivery  of 
property  to  a  carrier  is  a  delivery  to  the  pur- 


chaser, yet  It  Is  equally  clear  that  any  con- 
temporaneous declaration  on  the  part  of  the 
seller  of  an  intention  to  retain  title  to  the 
property  until  It  Is  paid  for  constitutes  an 
exception  to  this  general  rule.  We  conclude, 
therefore,  that  under  all  these  facts,  clearlv 
indicating  an  intention  on  the  part  of  Sell 
to  retain  the  title  to  the  cotton  until  pay- 
ment of  his  draft,  there  is  no  substantial 
difference  between  the  facts  proved  on  the 
second  trial  and  the  brief  of  evidence  in 
the  record  when  the  case  was  first  here  for 
review,  which  stated  that  the  bill  of  lading 
was  payable  to  the  order  of  Sell.  If  this 
is  not  true,  we  think  section  4136  of  the 
Code,  supra,  is  applicable  to  the  facts  of  this 
case,  and  that  under  that  statute  the  title 
to  the  cotton  remained  in  Sell  untU  payment 
for  the  cotton  by  Moss  &  Co.;  and  the  draft 
was  not  paid  until  the  29th  of  October,  and 
the  cotton  was  consumed  on  the  27th.  But- 
ler, Stevens  &  Co.  v.  Georgia  &  Alabama 
Ry.,  119  Ga.  959,  47  S.  B.  320. 

We  do  not  think  it  necessary  to  consider 
any  of  the  other  questions  raised  by  this  rec- 
ord. The  same  questions  were  made  in  the 
previous  record,  and  the  entire  evidence  waf? 
in  substantial  accord  on  both  trials,  and  as 
this  court  held  on  the  first  trial  that  the 
verdict  then  rendered  for  the  defendant  was 
without  any  evidence  to  support  It  and  was 
contrary  to  law,  there  was  nothing  for  the 
trial  Judge  to  do  in  the  present  instance 
but  to  direct  a  verdict  for  the  plaintiff. 

Judgment  affirmed. 

RUSSELL,  J.,  dissents. 

ai  Oa.  App.  610) 

DAVIS  V.  SAVANNAH  LUMBER  CO. 

SAVANNAH  LUMBER  CO.  v.  DAVIS. 
(No8.  3.852,  3,853.) 

(Court  of  Appeals  of  Georgia.    Oct  2,  1912.) 

(8yUabu§  by  the  Court.) 

I.  Neqlioencb  (I  136*)— Relation  of  Par- 
ties—'Volunteer. 

The  court  erred  in  ordering  a  nonsuit. 
Though  the  evidence  justifies  the  conclusioa 
that  the  plaintiff  intended  to  volunteer  his  serv- 
ices for  the  purpose  of  throwing  off  a  belt  and 
stopping  the  saw,  which  burst  and  injured  him, 
still  it  is  uncontradicted  that  his  attempt  to 
intervene  was  futile,  and  that  the  bursting  of- 
the  saw  was  not  due  to,  nor  in  any  wise  affect- 
ed by,  his  act.  It  burst  without  his  interfer- 
ing with  it  in  any  way,  and  before  he  had  time  to 
reach  the  lever  with  which  he  intended  to  throw 
off  the  belt  To  constitute  one  a  volunteer  he 
must  do  some  act,  and  not  merely  intend  to  do 
something,  which  may  contribute  to  his  injury. 
Under  the  evidence,  the  presence  of  the  plain- 
tiff near  the  saw  in  question  was  authorized. 
He  was  entitled  to  pursue  his  labor  in  the 
planing  mill  and  at  the  saw.  and  the  question 
as  to  whether  his  going  to  tne  particular  point 
where  he  was  injured,  at  the  particular  time  of 
the  injury,  was  such  contributory  negligence 
as  would  diminish  or  defeat  a  recovery,  was  for 
solution  by  the  jury,  and  not  the  court 

TEd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |§  277-353;    Dec  Dig.  I  136.*] 
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2.   NeOIJOBNCE      (I   73*)— RELATION   OF   Pab- 

TiEs— Volunteer. 

Even  if  the  plaintiff  could  be  treated  as  a 
volunteer,  the  evidence  in  his  behalf  tended  to 
show  a  contract  by  the  terms  of  which  the  op- 
posite party  to  the  contract  was  bound  to  fur- 
nish him  with  the  saw  and  keep  it  in  g^ood  or- 
der; but  the  plaintiff,  upon  his  part,  was  to 
operate  it  in  the  conduct  of  his  own  business. 
He,  therefore,  had  an  interest  in  the  preserva- 
tion of  the  saw  for  the  promotion  and  continu- 
ance of  his  business,  which  authorized  him  to 
attempt  to  save  it  from  injury,  when  he  saw 
that  the  engine  was  "racing/*  by  reason  of  the 
fact  that  the  load  of  other  machinery  had  been 
taken  off,  and  that  in  consequence  thereof  the 
saw  was  running  at  such  an  excessive  rate  of 
speed  that  it  might  be  detached  or  broken. 
One  assisting  the  servants  of  another  to  facili- 
tate his  own  business,  or  that  of  one  to  whom 
he  sustains  a  contractual  business  relation,  mu- 
tually beneficial,  is  not  a  volunteer. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  1 101;  Dec.  Dig.  {  78.*] 

3.  FoRitEB  Case  Distingxtibhed. 

The  facts  of  the  present  case  distinguish 
it  from  the  case  of  Allen  v.  Hixson,  111  Ga.  460, 
86  S.  E.  810,  in  that  in  the  Hixson  Case  it 
was  clear  that  tbe  act  of  Miss  Allen  was  the 
proximate  cause  of  her  injury.  In  the  present 
case  the  onl^  real  act  done  by  the  plaintiff  was 
in  moving  his  position  from  one  portion  of  the 
planing  mill  to  another,  and  only  the  jury  can 
say  whether  or  not  the  plaintiff's  act  in  moving 
his  position  caused  the  injury. 

4.  PaBTNEBSHIP   ({  53*)— COBPOBATIONB  (i 

379* )  —Actions— Nonsuit. 

The  court  did  not  err  in  refusing  to  non- 
suit the  plaintiff  upon  the  ground  that  the  evi- 
dence showed  that  a  partnership  existed  be- 
tween the  parties.  Wliile  liability  for  losses 
will  generally  be  implied  from  proof  that  the 
contract  stipulates  for  a  division  of  the  profits, 
and  a  sharing  of  the  profits  may  imply  a  part- 
nership, still  the  existence  of  a  partnership  is 
not  to  be  implied,  where  it  appears  indispu- 
tably from  the  proof  that  there  was  not  a  com- 
mon  liability  for  losses.  Under  a  contract  of 
the  nature  testified  to  b^  the  plaintiff,  there  is 
no  connection  or  mutuality  in  any  possible  loss 
which  might  be  sustained  bv  either  party.  Ap- 
parently the  defendant  could  not  lose  at  all  as 
a  result  of  the  contract,  because  it  was  the 
plaintiff's  duty  to  pay  over  to  it  so  much  for  each 
load  of  wood  which  he  sold.  But,  even  if  the 
defendant  could  not  be  subject  to  a  loss  in  tt^ 
business  relation  created  dj  the  contract,  it 
could  not  in  any  event  participate  in  anv  loss 
which  might  be  sustained  by  the  plaintiff;  for 
he  furnisned  his  own  teams  and  drivers  and 
paid  them  himself,  he  furnished  his  own  labor 
in  sawing  the  wood,  and  if  the  expense  of  cut- 
ting and  delivering  th«  wood  and  feeding  his 
teams  amounted  to  more  than  his  proceeds,  the 
loss  which  would  result  was,  under  the  terms 
of  the  contract,  the  plaintiff's  individual  con- 
cern. 

(a)  Moreover,  the  defendant,  being  a  corpo- 
ration, could  not  enter  into  a  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §,76;  Dec.  Dig.  |  53;*  Coiporations, 
Cent.  Dig.  S  1538;  Dec  Dig.  §  379.* J 

5.  Negligence  (|  136*)— Actions— Question 
fob  Jury. 

The  court  did  not  err  In  refusing  to  non- 
suit the  plaintiff  upon  the  ground  that  the  evi- 
dence failed  to  show  any  negligence  on  the 
part  of  the  defendant  to  the  plaintiff.  Under 
the  terms  of  the  contract  relied  upon,  and  un- 
der the  evidence,  the  plaintiff  was  entitled  to 
have  the  court  submit  to  the  jury  the  question 
of  the  defendant's  negligence.  Under  the  tes- 
timony, his  presence  at  the  scene  of  the  in- 
jury at  the  time  it  was  inflicted  was  authorized 
as  that  of  a  licensee,  and  the  bursting  of  the 


wheel  was  an  extraordinary  circumstance.  The 
saw  was  in  the  possession  of  the  defendant,  and 
luder  the  testimony  it  was  its  duty,  under  the 
contnct,  to  exercise  reasonable  and  ordinary 
diligence  to  keep  it  in  good  condition,  so  that 
it  would  not  injure  any  one.  For  these  reasons 
it  was  for  the  jury  to  say  whether  the  circum- 
stances themselves  speak  of  negligence,  and 
whether  the  evidential  rule  of  res  ipsa  loquitur 
should  be  applied. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {9  277-353;   Dec.  Dig.  |  136.*] 

6.  Negligence  (|  136*)— Actions— Question 

FOR  Jury. 

The  court  did  not  err  in  refusing  to  nonsuit 
upon  tbe  ground  that  the  plaintiff  had  equal  or 
better  opportunity  than  the  defendant  to  know 
of  the  alleged  defects.  Under  the  terms  of  the 
particular  contract  relied  upon  oy  the  plaintiff, 
he  was  not  the  defendant's  servant,  and  was 
not  charged  with  the  same  duty  of  knowing  and 
observing  defects  in  the  machinery  furnished 
for  his  use  as  a  servant  should  be,  and  could 
be  assumed  to  be,  who  undertook  the  duty  of 
using  the  machinery.  Under  the  terms  of  the 
contract,  as  proved  by  the  plaintiff,  no  other 
duty  devolved  upon  him  than  to  exercise  ordi- 
nary care  for  his  own  safety  in  using  the  saw; 
and  the  defendant  was  charged  with  the  duty 
of  using  ordinary  care  and  diligence  in  furnish- 
ing and  keeping  the  saw  in  a  sound,  safe,  and 
fit  condition. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  U  277-^53;   Dec.  Dig.  8  136.^] 

Error  from  Olty  Court  of  SavannaJi;  Dayls 
Freeman,  Judge 

Action  by  ESnoch  Davis  against  the  Savan- 
nah  Lumber  Company.  From  the  Judgment, 
both  parties  bring  error.  Judgment  on  main 
bill  of  exceptions  reversed,  and  judgment  on 
cross-bill  aflirmed. 

Shelby  Myric^  and  Osborne  &  Lawrence,  all 
of  Sayannah,  for  plaintiff  in  error.  Adams 
&  Adams,  of  Savannah,  for  defendant  in 
error. 

RUSSELL^  J.  Judgment  on  the  main  bill 
of  exceptions  reversed.  Judgment  on  the 
cross-bill  affirmed. 


01  Ga.  App.  ass) 
CLARK  V.  HENDLET.     (No.  3,667.) 
(Court  of  Appeals  of  Georgia.    Oct  4,  1912.) 

(8yUahu$  hy  the  Court,) 

1.  Stbikinq  Pobtion  of  Pleading. 

The  judgment  striking  a  portion  of  the  de- 
fendant's plea  did  not  deprive  her  of  any  de- 
fense whicn  she  was  entided  to  present. 

2.  SuFFiciBNOT   of   Bvidbnob  — New    Tbial 
Refused. 

The  evidence  upon  the  issue  submitted  au- 
thorized the  verdict,  and  it  was  not  error  to  re- 
fuse a  new  trial. 

Error  from  City  Court  of  MUlen;  R.  P. 
Jones,  Judge. 

Action  by  W.  M.  Hendley  against  S.  E. 
Clark.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

Jas.  P.  Brinson,  of  Milieu,  for  plaintiff  in 
error.  Wm.  Woodrum,  of  Milieu,  for  defend- 
ant in  error. 

RUSSELL,  J.    Judgment  affirmed. 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec  Dig.  ft  Am.  Dig.  Kej-No.  Series  ft  Rep'r  Indexes 
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01  oa.  App.  aet) 

WIIilJAMS   T.    8TATDL      (Na    4,275.) 
(Ocmrt  of  Appeals  of  Gkorgia.     Oct  0,  1912.) 

(ByUdhuM  hy  the  Court.) 

Qbiuinai.  Ija.w  (I  662*)— E3viDBN0»— Weight 
AND  Sufficiency. 

EQearsay  statements,  even  where  admiBsible 
as  part  of  the  res  gestie,  are  not  sufficient  to 
convict,  unless  there  is  a  principal  fact  estab- 
lished by  other  evidence.  Applyinir  this  prin- 
ciple to  the  facts  of  the  present  case,  the  con- 
viction of  the  accused  was  unauthorized,  and 
his  motion  for  a  new  trial  should  have  been 
granted. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  i  1268;   Dec.  Dig.  8  562.*] 

Brror  from  Superior  Court,  Colquitt  Coun- 
ty;  W.  E.  Thomas,  Judge. 

C.  H.  Williams  was  convicted  of  assault 
and  battery,  and  brings*  error.    Reversed. 

The  plaintiff  In  error  was  convicted  of  as- 
sault and  battery.  His  motion  for  a  new 
trial,  based  upon  the  general  grounds  and 
others,  was  overruled,  end  he  excepted. 
The  evidence  for  the  state  was  In  substance 
as  follows:  The  accused,  a  carpenter,  was 
working  on  a  fence  in  front  of  a  dwelling 
house,  between  2  and  3  o'clock  in  the  after- 
noon, when  the  mother  of  three  small  chil- 
dren living  there  left  the  house  to  find  her 
husband.  In  a  few  minutes  she  and  her  hus- 
band returned  together,  and  found  the  ac- 
cused in  one  of  the  rooms  of  the  house.  The 
husband  asked  him  what  he  was  doing  there, 
and  he  replied  that  he  had  come  for  a  drink 
of  water,  and  was  tired,  and  was  sitting 
down  to  rest  There  was  no  water  in  the 
room;  but  the  water  was  on  the  back 
veranda,  pn  the  shelf.  Immediately  after 
the  mother  had  come  into  the  house,  one  of 
the  children — a  girl  five  years  old — ^ran  to 
her  from  the  room  in  which  the  accused  was 
found.  The  mother  testified:  "My  little 
girl  came  running;  to  me.  Her  eyes  were  all 
bleared,  and  she  was  trembling  and  white. 
The  child  said:  'Mamma,  are  you  going  to 
whip  me?  I  couldn't  help  it;  it  was  him.' 
I  said:  'Who?'  I  said:  'What?'  And  she 
up  and  told  the  circumstances."  The  child 
said  that  the  accused  took  her  hands,  and 
made  her  place  them  upon  his  private  parts, 
which  he  had  exposed,  and  that,  on  hearing 
the  parents  coming,  he  shoved  her  out  of 
the  door. 

W.  A.  Covington  and  Jas.  Humphreys, 
both  of  Moultrie,  for  plaintiff  in  error.  J. 
A.  Wilkes,  SoL  Gen.,  of  Moultrie,  for  the 
State. 

POTTLE,  J.  The  court  thinks  that  the 
evidence  was  insufficient  to  authorize  the 
verdict.  One  cannot  be  convicted  of  crime 
upon  mere  hearsay  testimony  as  to  the  say- 
ings of  a  child.  Incompetent  as  a  vritness, 
because  too  young  to  appreciate  the  nature 
and  sanctity  of  an  oath.  ^'Declarations  are 
not  competent  as  part  of  the  res  gestee,  un- ' 


less  there  is  a  principal  fkct  established  by 
other  evidence."  11  Encyc.  Evidence,  291 
(15).  In  the  present  case  there  was  not  a 
scintilla  of  evidence  to  corroborate  the  state- 
ment of  the  child  as  to  the  conduct  of  the 
accused.  After  the  occurrence,  she  told  her 
mother  of  it,  and  upon  the  testimony  of  the 
mother  as  to  this  hearsay  statement  of  a 
child  five  years  of  age  the  accused  was  con- 
victed. Human  liberty  is  too  sacred  a  thing 
to  be  taken  away  upon  evidence  so  slight 
and  inconclusive  as  this.  We  do  not'  mean 
to  say  that,  if  there. had  been  other  evidence 
of  the  main  occurrence,  the  spontaneous 
statement  of  this  child  might  not  have  been 
admissible  as  a  part  of  the  res  gestae ;  but 
we  are  of  the  opinion  that,  without  any  cor- 
roborating circumstances  whatever,  the  ac- 
cused cannot  be  convicted  upon  proof  merely 
of  the  declarations  of  the  child.  There  is 
certainly  nothing  in  the  decision  of  the  Su- 
preme Court  in  the  case  of  McMath  v.  State^ 
55  Oa.  804,  nor  in  any  other  dectalon  of  that 
court,  to  demand  a  contrary  conclusion.  In 
the  first  place,  what  was  said  by  the  court 
in  that  case  was  obiter.  But,  beyond  this, 
the  charge  in  that  case  was  assault  with 
Intent  to  rape,  and  there  was  conclusive  evi- 
dence, apart  from  the  declarations  of  the 
child,  that  the  assault  had  been  committed; 
and,  this  being  true,  spontaneous  statements 
made  by  her  immediately  after  the  occur- 
rence were  admissible  as  a  part  of  the  res 
gestae — ^that  is  to  say,  as  a  part  of  the  main 
transaction.  But  the  main  occurrence  Itself 
cannot  be  proved  by  evidence  of  the  mere 
declarations  of  the  person  who  claimed  to 
have  been  assaulted,  in  the  absence  of  other 
evidence  that  an  assault  had  been  commit- 
ted. A  contrary  doctrine  would,  in  our 
opinion,  be  an  extremely  dangerous  oneu 
Judgment  reversed. 


(U  Ga.  App.  6a) 
SIKES  V.  MAIXONEB.     (No,  8,627.) 
(Court  of  Appeals  of  Geoigia.     Oct.  4,  1912.) 

(SyUahua  hy  the  Court,) 

1.  Fbauds,  Statute  of  («  129,  131*)— Coh- 
TBACT  OF  Guaranty  —  Modification— Op* 

KBATION   AND   EFFECT  OF   STATUTE, 

Lee  leased  in  writing  from  Sikes  certain 
timber  lands  upon  certain  terms  and  condi- 
tions. Mallonee  guaranteed  payment  of  the 
Surcbase  monev  as  set  out  in  Liee*8  contract, 
ubsequently  the  terms  and  conditions  of  the 
contract  were  materially  modified.  As  Mal- 
lonee's  contract  of  guaranty  had  to  be  in  writ- 
ing (Civ.  Code  1910,  §  3222,  par.  2),  so  like- 
wise, under  the  general  rule,  any  proposed 
modification  thereof,  to  be  effective,  must  also 
have  been  in  writing  (Southern  Ry.  Go.  v. 
Smith,  106  Ga.  864,  33  S.  £L  28;  Miller  v. 
Smith,  6  Ga.  App.  448,  65  S.  E.  292).  And 
a  contract  of  guaranty  is  no  less  subject  to 
the  operation  of  the  provisions  of  section  321^ 
Civ.  Code,  than  are  other  oontracte  thez«iD 
referred  to. 

[Ed.  Note.— For  other  cases,  see  BVands.  Stat- 
ute of.  Cent  Dig.  §|  287-292;  Dec  Dig.  R 
129,  131.*] 
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2.   QVASLAim    Q    72*)— DiBOHABGE    OF   QUAB- 
▲1TT01I--MODIFIGATION    OF    CONTBACT. 

Consent  of  a  guarantor  to  a  material  mod- 
ification of  the  contract,  the  performance  of 
which  he  guarantees,  cannot  be  inferred  from 
the  mere  lact  that  he  had  knowledge  of  the 
modification,  or  that  he  did  not  dissent  from 
snch  modification.  Rlggins  v.  Brown,  12  6a. 
276. 

[Ed.  Note.— For  other  cases,  see '  Qnaranty, 
Cent.  Dig.  |  82;    Dec.  Dig.  |  72.*] 

8.  Frauds,  Statute  of  <|  131*)— Dischabge 
of  guabantoe  —  modification  of  con- 

TBACT. 

Inasmuch  as  the  rights  and  liabilities  of 
a  guarantor  are  stricti  juris,  and  in  this  case 
the  modification  of  the  original  contract  was 
demanded  by  the  obligee,  and  the  change  of  the 
contract  was  for  his  profit  and  benefit,  and 
there  is  nothing  in  the  evidence  to  indicate  that 
failure  to  perform  either  the  original  contract 
or  the  contract  as  changed  would  constitute  a 
fraud  on  the  part  of  the  guarantor,  unless  the 
contract  was  fully  performed,  this  case  does 
not  fall  within  the  exception  mentioned  in  the 
first  headnote,  and  there  was  no  error  in  di- 
recting the  Terdict. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  U  283,  284;  Dec.  Dig.  f 
131.*] 

Error  from  City  Court  of  Savannali; 
DayiB  Freeman,  Jadge. 

Action  by  J.  B.  Sikes  against  J.  C.  Mal- 
lonee.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Twiggs  &  Gazan,  of  Sayannah,  for  plain- 
tiff in  error.  Lawton  &  Cunningham,  of  Sa- 
yannah,  for  defendant  In  error. 

RUSSELL,  J.  Judgment  affirmed.  POT- 
TLB,  J^  not  presiding. 

(U  Ga.  App.  646) 

WADB  ▼.  ICLUOTT  et  aL    (No.  4,188.) 
(Court  of  Appeals  of  Georgia.    Oct  0,  1912.) 

(Byllahui  hy  the  Court.) 

1.  Bills  and  Notes  (§  363*)  —  Transfer — 
Bona  Fide  Purchaser. 

A  note  payable  to  a  certain  person,  or  or- 
der, when  indorsed  in  writing  by  the  payee,  be- 
comes a  negotiable  instrument;  and  a  subse- 
?iuent  innocent  purchaser  before  maturity  and 
or  value  is  protected  in  his  title. 
[Ed.  Note.—- For  other  cises.  see  Bills  and 
Notes,  Cent  Dig.  U  790,  791;  Dec  Dig.  i 
363.*] 


2.  Bills  and   Notes    (§   362*)— Transfer- 
Box  a  Fide  Purchaser. 

A  purchaser  of  a  negotiable  note,  although 
with  notice  of  an  equity  as  between-  the  maimer 
and  the  original  payee,  is  protected  in  his  title 
if  he  purchases  the  note  from  one  who  had  pre- 
viously purchased  it  from  the  original  payee 
without  notice  of  any  infirmity  in  the  note. 

[Ed.   Note.— For   other   cases,  see  Bills  and 
Notes,   Cent.    Dig.   §§   937-943;     Dec.    Dig.    | 

8.  Bankruptcy    (§   265*) —Administration 

of  E8TAa'E>~SALE  OF  NEGOTIABLE  NOTE. 

Where  a  negotiable  promissory  note  is 
sold  by  a  trustee  in  bankruptcy  of  the  payee 
before  the  note  has  matured,  and  after  it  has 
been  duly  indorsed  by  the  original  payee,  the 
sale  being  made  under  an  order  of  the  bank- 
ruptcy court,  it  is  not  necessary,  in  order  to 
pass  title  to  the  purchaser  at  such  sale,  for  the 


trustee  to  indorse  the  note.  Mere  delivery  by 
the  trustee  to  the  purchaser  would  be  sufficient 
to  pass  title. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  |  565;  Dec  Dig.  i  265.*] 

Error  from  C!lty  Ck>art  of  Tifton;  B.  Ere, 
Judge. 

Action  by  I.  J.  Elliott  and  others  against 
Hardman  Wade.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Affirmed. 

B.  D.  Smith,  of  Tifton,  for  plaintiff  in  er- 
ror. B.  E.  Dlnsmore,  of  Tifton,  for  defend- 
ants in  error. 

HILIi,  d  J.  This  was  a  suit  on  a  prom- 
issory note  against  the  maker.  The  plain- 
tiffs alleged.  In  substance,  that  the  note  was 
negotiable,  and  that  they  were  Innocent  hold- 
ers for  value,  having  purchased  It  before  ma- 
turity; that  it  was  originally  given  by  the 
defendant,  payable  to  the  Farmers'  Supply 
(^mpany,  or  order,  and,  before  It  became 
due,  the  Farmers'  Supply  Company  was  ad- 
judicated bankrupt,  and  the  note  was  sold 
at  public  sale^  after  due  advertisement  and 
under  order  of  the  court,  and  was  bought  by 
Benton,  McCk)mmon8  &  Co.,  who  were  the 
highest  and  best  bidders  at  the  sale,  and 
who  took  the  note  as  Innocent  purchasers  for 
value  and  before  maturity,  and  thereafter 
sold  and  transferred  It  for  value,  to  the 
plaintiffs,  duly  Indorsing  it  The  note  was 
indorsed  by  the  original  payee,  the  Farmers' 
Supply  Company.  The  plea  admitted  the  ex- 
ecution of  the  note,  its  indorsement  by  the 
Farmers'  Supply  Company,  and  the  sale  of 
the  note  by  the  trustee  in  bankruptcy  of  that 
company,  under  an  order  of  the  court,  before 
the  note  matured,  and  that  it  was  bought 
by  Benton,  McConunons  &  Co.  and  duly  in- 
dorsed by  them  to  the  plaintiffs.  It  was  de- 
nied, however,  that  either  Benton,  McCom- 
mons  &  Co.  or  the  plaintiffs  were  innocent 
purchasers;  It  being  insisted  that  the  note 
was  not  indorsed  by  the  trustee  in  bankrupt- 
cy, and  that  without  said  indorsement  It  did 
not  become  a  negotiable  instrument  On  de- 
murrer the  court  struck  the  plea  as  InsufQ- 
clent,  and  this  is  the  error  assigned. 

[1]  We  think  the  court  did  not  err  in  strik- 
ing the  plea.  The  principle  is  well  establish- 
ed that  a  note  payable  to  a  certain  person, 
or  order,  becomes  negotiable  only  where  it 
has  been  regularly  indorsed  in  such  a  way 
that  the  indorsement  becomes  a  part  of  the 
paper;  and,  unless  it  Is  a  negotiable  paper, 
subsequent  holders  thereof  are  not  protected 
from  any  equity  that  may  exist  between  the 
maker  and  the  original  payee.  Sheffield  v. 
Johnson  (bounty  Bank,  2  Ga.  App.  221,  58 
S.  E.  386,  and  citations.  Here  it  is  admit- 
ted that  the  Bote  was  duly  indorsed  by  the 
original  payee,  the  Farmers'  Supply  Com- 
pany. When  it  was  indorsed,  it  at  once 
took  its  place  In  the  hands  of  any  subsequent 
holder,  clothed  with  the  qualities  and  in- 
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cldents  ot  negotiable  paper,  and  Uxe  Indor- 
sees, Benton,  McCommons  &  Co.,  subsequent- 
ly Indorsed  It  to  the  plaintifTs. 

[2]  It  is  specifically  alleged  by  the  amend- 
ment to  the  plea  that  the  plaintiffs  were  not 
innocent  purchasers,  but  took  the  note  with 
knowledge  of  the  equities  of  the  maker  as 
against  the  original  payee.  If,  however, 
Benton,  McCommons  &  Co.  were  innocent 
purchasers  before  maturity  and  for  value,  it 
would  be  wholly  immaterial  whether  the 
plaintiffs  were  such  or  not;  for  it  is  well  set- 
tled that  if  one  without  notice  sells  to  one 
with  notice  the  latter  is  protected.  In  other 
words,  the  purchaser  with  notice  gets  a  good 
title  from  the  purchaser  without  notice.  Civil 
Code  1910,  §  4535;  Weil  v.  Carswell,  119  Ga. 
873  (1)  47  S.  B.  217.  The  indorsement  by  the 
payee  and  the  subsequent  indorsement  by 
Benton,  McCommons  &  Co.  are  without  date; 
but  this  Is  immaterial,  because  the  law  pre- 
sumes that  the  holder  of  negotiable  paper 
bought  the  same  before  due  and  for  value. 
Civil  Code  1910,  S  4288;  Rhodes  v.  Beall,  73 
Ga.  641. 

[3]  The  main  point  relied  upon  by  the  de- 
fendant is  that  there  was  no  indorsement  by 
the  trustee  in  bankruptcy,  and  that  this  was 
necessary  in  order  to  pass  title.  We  do  not 
think  it  was  necessary  for  the  trustee  in 
bankruptcy  to  Indorse  the  note.  Its  negotia- 
ble character  had  already  been  determined 
by  the  indorsement  of  the  original  payee. 
But  It  is  admitted  in  the  answer  that  the 
trustee  in  bankruptcy  sold  it  under  order  of 
the  court  and  before  maturity.  The  trustee 
in  bankruptcy  acquired  no  title  to  the  note, 
except  as  the  representative  of  the  bankrupt; 
and,  as  the  note  was  negotiable  when  it  came 
into  his  possession  as  trustee,  the  sale  by 
him  under  order  of  the  court  of  the  note,  and 
delivery  to  the  purchaser,  were  all  that  was 
necessary  to  pass  the  title. 

Judgment  affirmed. 


(11  Qa.  App.  648) 

ROBERTS  V.  HARRIS.    (No.  4,197.) 
(Court  of  Appeals  of  Georgia.     Oct.  9,  1912.) 

(Syllahua  by  the  Court,) 

Qbattbl  Mobtoaoes  ({  282*)  —  Fobeclo- 
sure  —  e  vidbnce  —  application  of  pay- 
MENT. 

This  was  a  foreclosure  of  a  chattel  mort- 
gage, to  which  there  was  a  counter  affidavit 
setting  up  payment.  Besides  the  indebtedness 
secured  by  the  mortgage,  the  mortgagor  was 
indebted  to  the  plaintiff  on  open  account.  It 
was  admitted  that  the  mortgagor  had  made 
payments  on  his  indebtedness  to  the  plaintiff, 
and  the  issue,  under  the  evidence,  was  as  to 
the  proper  application  of  these  payments.  The 
plaintiff  applied  them  in  payment  of  the  ac- 
count, relying  upon  an  alleged  contract  with 
the  defendant  authorizing  him  to  do  so.  The 
defendant  denied  the  contract,  and  insisted  that 
the  payments  should  have  been  credited  on 
the  mortgage,  and  that,  if  this  had  been  done, 
the  mortgage  would  have  been  fully  paid.  It 
was  not  contended  by   the  defendant  that  he 


had  given  to  the  plaintiff  any  express  instruc- 
tions as  to  the  applications  of  the  payments. 
On  the  controlling  issue  thus  made  the  evi- 
dence was  in  direct  and  positive  conflict,  and 
the  trial  judge  instructed  the  jury  to  the  effect 
that  if  there  was  no  agreement  between  the 
parties  as  to  how  the  payments  were  to  be  ap- 
plied, and  if  the  jury  should  find  that  there 
had  been  payments  sufficient  to  liquidate  the 
mortgage, -this  would  be  a  settlement  of  the 
mortgage,  and  that  without  such  agreement 
the  plaintiff  would  not  have  had  the  right  to 
make  an  application  of  the  paj^ments  to  the 
open  account.  Held,  the  defendant  could  not 
complain  of  this  instruction,  and  as  no  error  of 
law  was  committed,  and  the  evidence  was  in 
conflict  on  the  controlling  issue  of  fact,  there 
was  no  error  in  refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  §  568;  Dec.  Dig.  |  282.*1 

Error  from  City  Court  of  SandersvUle;  S«. 
W.  Jordan,  Judge. 

Action  by  B.  A.  Harris  against  Will  Rob- 
erts. Judgment  for  plaintiff,  and  defendant 
brings  error.    Afl9nned. 

Evans  &  Evans,  of  SandersvUle,  for  plain- 
tiff in  error.  J.  J.  Harris,  of  SandersvUle, 
for  defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed. 


(U  Oa.  Aiv.  65») 
FULTON  V.  GRAHAM.    (No.  4.253.) 
(Court  of  Appeals  of  Georgia.    Get.  9,  1912.) 

(Syllahua  hy  the  Court.) 

L  Judgment  (§  386*)— Motion  to  Set  Aside. 
A  motion  to  set  aside  a  judgment  must  be 
filed  within  three  years  after  the  rendition  of 
the  judgment. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  |§  735-744;    Dec.  Dig.  i  386.*] 

2.  Tbovxb  and  Convebsion   (S  40*)— Evi- 
dence. 

The  evidence  demanded  a  verdict  in  favor 
of  the  defendant,  and  it  was  error  to  overrule 
his  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  §{  232-244;  Dec  Dig. 
§  40.*] 

ETrror  from  C^ty  Coart  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  A.  D.  Graham  against  E.  A.  Ful- 
ton. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Osborne  &  Lawrence,  of  Savannah,  for 
plaintiff  in  error.  Anderson,  Cann  &  Cann, 
of  Savannah,  for  defendant  in  error. 

POTTLE,  J.  This  was  an  action  of  trover 
to  recover  three  head  of  cattle,  or  statutory 
damages  in  lieu  thereof.  The  plaintiff  pre- 
vailed, and  the  defendant  filed  both  a  motion 
to  set  aside  the  judgment  and  a  motion  for 
a  new  trial.  Both  motions  were  overruled, 
and  the  defendant  excepted. 

[1]  1.  The  motion  to  set  aside  the  judg- 
ment was  predicated  upon  the  ground  that 
the  court  was  without  jurisdiction  of  the 
person  of  the  defendant,  who  did  not  reside 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


Ga^ 


STEWART  ▼.  MULLIGAN 


991 


m  the  county  where  the  snit  was  brought,  and 
did  not  waive  jurisdiction,  or  appear  and 
plead,  either  in  person  or  by  an  authorized 
attorney.  A  sufi3clent  reply  to  the  motion  in 
arrest  is  that  it  was  filed  more  than  three 
years  after  the  rendition  of  the  judgment. 
Civil  Code  1910.  §  4358. 

[2]  2.  Upon  the  merits  the  defendant  show- 
ed that  the  plaintiff  had  pastured  some  cows 
with  the  owners  of  a  pasture,  and  had  fail- 
ed to  pay  the  compensation  agreed  on  for 
pasturage;  that  the  owners  of  the  pasture 
had  forclosed  a  lien  for  their  fees,  and  the 
lien  execution  had  been  levied  upon  the  cat- 
tle in  dispute.  It  further  appeared  that  an 
execution  had  been  issued  upon  a  common- 
law  judgment  against  the  plaintiff  as  prin- 
cipal and  the  defendant  as  surety;  that  the 
defendant  had  paid  off  this  execution  and 
had  it  transferred  to  him;  and  that  the  prop- 
erty in  dispute  had  been  likewise  levied  on 
under  this  execution  and  brought  to  a  sale, 
at  which  defendant  became  the  purchaser. 
The  lien  execution  is  not  in  the  record,  nor 
properly  accounted  for,  so  that  the  defend- 
ant did  not  make  sufficient  proof  of  title  un- 
der the  lien  foreclosure  proceedings,  though 
it  would  seem  that  under  our  Code  an  agister 
would  be  entitled  to  a  lien  as  a  bailee  for 
services  rendered  in  pasturing  cattle.  Civil 
Code  1910,  §  3491.  Wilensky  v.  Martin,  4 
Ga.  App.  187,  60  S.  R  1074;  2  Cyc.  315  et 
seq.  But,  without  reference  to  this,  the  exe- 
cution transferred  to  the  defendant  as  sure- 
ty was  apparently  regular  and  valid,  and 
passed  title  into  the  levying  officer,  even  if 
the  subsequent  proceedings  were  irregular. 
Though  the  execution  emanated  from  a  jus- 
tice's court,  it  was  not  necessary  to  show 
on  its  face  all  the  proceedings  essential  to 
give  the  court  jurisdiction.  Hamilton  v. 
Moreland,  15  Ga.  343.  This  execution  show- 
ing title  outstanding  in  the  levying  officer, 
the  prima  facie  case  made  by  the  plaintiff 
was  rebutted,  and  the  evidence  demanded  a 
verdict  for  the  defendant.  Consequently  his 
motion  for  a  new  trial  should  have  been 
granted. 

Judgment  reversed. 


2.  Damages   (|  168*)— BvinBNCB— Aggbava- 
tion— Pbevious  Injury. 

The  trial  court  did  not  err  in  permitting 
the  plaintiff  to  testify  as  to  the  fact  and  the  ex- 
tent of  a  previous  injurv;  the  instant  suit  in- 
volving the  claim  that  the  previous  injury  had 
been  aggravated  by  the  tort  for  whicti  redress 
was  sought.  "Wrongfully  to  cause,  aggravate, 
or  protract  illness  is  an  injury  to  health." 
Bray  v.  lAtham,  81  Ga.  640,  8  S.  E.  64. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §|  441-446;   Dec.  Dig.  §  15a*] 

3.  Appeal  and  Erbob  (§  690*) —Review — 
Exclusion  of  Evidence. 

A  ground  of  a  motion  for  a  new  trial,  as- 
signing error  in  permitting  the  introduction  in 
evidence  of  a  deed,  which  fails  to  set  forth  the 
deed  objected  to,  or  otherwise  describe  it,  so 
that  its  admissibility  can  be  determined,  will 
not  be  considered.  Georgia  Northern  Ry.  Co. 
V.  Hutchins  &  Jenkins,  119  Ga.  504  (5),  46  S. 
E.  659. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  2897-2899,  2902-2904, 
2906,  2908;    Dec.  Dig.  |  690.*] 

4.  DAKAGBS    (8    167*)— BVIDENCK— Peobabub 

DuBATioN  OF  Life. 

It  is  not  necessary  that  the  mortality  ta- 
ble be  introduced  in  evidence,  in  order  to  en- 
able the  jury  to  ascertain  the  probable  duration 
of  Ufe,  or  the  damages  for  permanent  injuries, 
in  a  given  case.  The  jury  may  reach  a  result 
from  the  evidence  as  to  age,  health,  extent  of 
injury,  physical  condition,  habits,  etc,  of  the 
particular  person.  Merchants'  &  Miners' 
Transportation  Co.  v.  Corcoran,  4  Ga.  App. 
669,  62  S.  E.  130. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §§  487-489;    Dec.  Dig.  {  167.*] 

5.  Review  on  Appeal. 

No  material  error  of  law  appears,  and  the 
verdict  is  supported  by  evidence. 

Error  from  City  Court  of  Moultrie;  W. 
E.  Thomas,  Judge. 

Action  by  J.  H.  Cook  against  the  City  of 
Moultrie.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

W.  F.  Way  and  J.  A.  Wilkes,  both  of  Moul- 
trie, for  plaintifr  In  error.  L.  L.  Moore  and 
Shipp  &  Kline,  all  of  Moultrie,  for  defendant 
in  error. 

HILL,  G.  J.    Judgment  affirmed. 


(U  Oa.  App.  649) 

CITY  OF  MOULTRIE  v.  COOK.    (No.  4,207.) 
(Court  of  Appeals  of  Georgia.     Oct.  9,  1912.) 

(Byllahu8  hy  the  Court.) 

1.  Appeal  and   Ebbob    (|  690*)— Review— 
Objections  to  Evidence. 

A  ground  of  a  motion  for  a  new  trial,  as- 
signing  error  in  permitting  a  witness  to  an- 
swer a  certain  9uestion,  which  does  not  disclose 
the  answer  objected  to,  presents  no  question 
for  determination.  Southern  By.  Co.  v. 
Wright,  6  Ga.  App.  175,  64  S.  B.  703;  Smith 
V.  State,  119  Ga.  113  (1),  46  S.  B.  79. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  2897-2899,  2902-2904, 
2906,  2908;    Dec.  Dig.  §  690.*] 


(u  Ga.  App.  eeo> 

STEWART  T.  MULLIGAN.     (No.  4,260.) 
(Court  of  Appeals  of  Georgia.    Oct  9,  1912.) 

(Sylluhug  hy  the  Court.) 

1.  Malicious  Pbosecxttion    (§   10*)  —  Civil 
Action— When  Maintainable. 

An  action  for  the  malicious  use  of  pro- 
cess in  a  civil  suit  will  lie,  where  the  person 
of  the  defendant  is  arrested  or  his  property  at- 
tached. Woodley  v.  Coker,  119  Ga.  226,  46  S. 
E.  89.  The  petition  in  the  present  case  set 
forth  a  cause  of  action  of  the  nature  above  in- 
dicated. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  U  11-15;  Dec.  Dig.  | 
10.*] 

2.  Malicious  Pboseoution  (|  81*)— Malicx— 

Evidence. 
•  Evidence  of   a   general  disregard    of  the 
right    consideration    of    mankind,    directed    by 
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chance  against  the  individual  injured,  is  suffi- 
cient proof  of  malice.  Civil  Code  1910,  S  4451. 
[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  ||  64-^;  Dec  Dig.  i 
31.*] 

8,  Mauoious  Pbobeoution  (I  82*)— Maucb. 

Malice  may  be  inferred  from  a  total  want 
ofl  probable  cause.  Civil  Code  1910,  fi  4444; 
Hicks  V.  Brantley.  102  Qa.  264,  29  S.  E.  459; 
Lockett  V.  Qress  Mfg.  Co.,  8  Ga.  App.  '778,  70 

5.  E.  255. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  ||  67,  68;  Dec.  Dig.  | 
82.*] 

4.  MaUOIOUS   PROSECXmON    (I   25*)— Waht 

OF  Pbobablb  Cause. 

When  the  circumstances  show  that  no  rea- 
sonable grounds  existed  for  suin^  out  the  pro- 
cess, want  of  probable  cause  is  established. 
The  fact  that  the  process  was  sued  out  on  ad- 
vice of  counsel  is  only  one  of  the  circumstances 
to  be  considered  by  the  jury  in  passing  upoii 
the  question  of  malice  and  want  of  probable 
cause.    Hicks  v.  Brantley,  supra. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  U  56-^;  Dec  Dig.  i 
25.*] 

6.  Malicious  PBOsxounoir  (|  58*)  »  Evi- 
dence. 

The  action  being  one  for  the  malicious  use 
of  a  possessory  warrant,  sued  out  for  the  os- 
tensible purpose  of  recovering  a  diamond  ring, 
it  was  not  error  to  reject  evidence  that  the 
defendant  was  in  possession  of  other  articles 
of  jewelry  given  her  by  the  person  to  whom 
the  plaintiff  had  loaned  the  ring. 

[Ed.  Note. — ^For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  ||  117-124;  Dec  Dig. 
!  58.*] 

6.  Malicious  Prosecution   (|  69*)  —  Evi- 
dence—Probable Cause. 

Evidence  was  not  admissible  that,  before 
the  suing  out  of  the  warrant,  the  plaintiff 
therein  had  stated  to  the  witness  his  belief 
that  the  defendant  was  in  possession  of  the 
ring  described  in  the  warrant.  Mere  belief, 
vTithout  evidence  upon  which  to  found  it,  would 
not  show  probable  cause. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  ff  125-137;  Dec.  Dig. 
!  59.*] 

7.  Malicious    Prosecution    (|    59*)— Evi- 
dence. 

It  was  competent  to  show  that  the  plain- 
tiff h8.d  never  been  in  possession  of  the  ring 
described  in  the  warrant. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {§  125-137;  Dec  Dig. 
I  59.*] 

8w  Witnesses  (|  879*)— Inconsistent  State- 

ICENTS. 

The  guardian  of  the  defendant  (who  was 
a  minor  when  the  warrant  was  issued)  having 
testified  that  he  investigated  the  transaction 
with  the  defendant,  and  reached  the  conclu- 
sion, and  was  still  of  the  opinion,  that  prob- 
able cause  for  the  issuance  of  the  warrant  ex- 
isted, it  was  not  erroneous  to  admit  evidence 
of  a  statement,  made  by  the  guardian  after  tlie 
trial  of  the  possessory  warrant  case,  that  if 
he  had  known  the  facts  he  would  not  have  per- 
mitted his  ward  to  sue  out  the  warrant. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  &|f  1209, 1220-1222,  1247-1256;  Dec. 
Dig.  I  379.'*] 

9.  Appeal  and  Bbbob  (|  688*)— Review- In- 
sufficient Record. 

There  was  no  abuse  of  discretion  in  refus- 
ing to  reopen  the  case  for  the  j)urpose  of  al- 
lowing the  defendant  to  testily  in  his  own  be- 
half, and  especially  will  the  court's  discretion 


as  to  this  matter  not  be  eontroHed,  when  the 
record  fails  to  show  what  facts  the  defendant 
would  have  testified  to,  had  the  case  been  re- 
opened. 

[Ed.  Note.— ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2894-2896;  Dee.  Di^.  | 
68a*] 

10.  Trial   ({  193*)— Instbugtiorb— Ofxrion 
on  the  Evidence. 

The  trial  Judge  having  correctly  left  to  the 
Jury  the  determination  of  the  question  of  the 
existence  of  probable  cause  for  the  suing  out 
of  the  process,  it  was  not  error  to  refuse  to 
charge  that  if  the  defendant  had  certain  infor- 
mation which  be  contended  had  been  riven  to 
him  prior  to  the  suing  out  of  process,  tne  jnry 
should  find  that  probable  cause  existed.  Such 
an  instruction  would  have  been  an  expression 
of  opinion  upon-  the  evidence,  and  in  effect  the 
direction  of  a  verdict  in  favor  of  the  defendant 
and  the  evidence  was  not  of  such  a  character 
as  to  justify  such  a  direction. 

VEjd,  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  436-438;   Dec.  Dig.  §  193.*] 

11.  New  Trial  (|  41*)— Harmless  E!bbo&— 
Instructions. 

The  fact  that  the  trial  judge,  in  his  charge, 
characterised  the  possessory  warrant  proceed- 
ing as  a  "criminal  prosecunon,"  was  not  suf- 
fiaent  cause  for  a  new  triaL  The  proceeding 
was  of  a  quasi  criminal  nature,  and  onder  it 
the  person  of  the  defendant  was  arrested;  hot 
treating  it  as  a  civil  process,  the  instmction 
complained  of  was  harmless. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ||  67-71;  Dec  Dig.  S  41.*] 

12.  Malicious  PRosEoxmoN  (|  72*)— Davao- 
ES— I  nbteuctions. 

It  was  not  error  to  charge:  "The  recov- 
ery should  not  be  confined  to  Uie  actual  dam- 
ages sustained  by  the  accused,  but  should  be 
regulated  by  the  circumstances  of  each  case." 
CivU  Code  1910,  8  4443. 

[Ed.  Note.— For  other  cases,  see  Malicions 
Prosecution,  Cent  Dig.  {§  168-173;  Dec  Dig. 
8  72.*1 

13.  Malicious  Prosecution  (|  72*)— "Prob- 
able Cause." 

The  following  instruction  was  not  erro- 
neous for  any  reason  assigned:  "  Trobable 
cause*  is  de^ed  to  be  the  existence  of  such 
facts  and  circumstances  as  would  excite  the  be- 
lief in  a  reasonable  mind,  acting  on  the  facts 
within  the  knowledge  of  the  prosecutor,  that 
the  person  charged  was  guilty  of  the  crime  for 
which  she  was  prosecuted." 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  ||  168-172;  Dea  Dig. 
§72.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  5618-5627;  vol  8,  p.  7765.] 

14.  Review  on  Appeal. 

The  evidence  fully  warranted  the  verdict 
and  no  sufficient  reason  has  been  shown  for 
reversing  the  judgment  overruling  the  motion 
for  a  new  trial. 

Error  from  City  Court  of  Fitaigerald;  B. 
Wall,  Judge. 

Action  by  May  Mulligan,  by  next  friend, 
against  Henry  Stewart  Judgment  for  plain- 
tiff, and  def^idant  brings  error.    Affirmed. 

Haygood  &  Cutts,  of  Fitzgerald,  and  M.  B. 
Cannon,  of  Abbeville,  for  plaintiff  in  error. 
McDonald  &  Grantham,  of  Fitzgerald,  for  de- 
fendant in  error. 

POTTLE,  J.    Judgment  affirmed. 
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MORHISEY  et  al.  t.  MOORE. 

{Supreme  Court  of  North  Carolina.     Oct  9, 

1912.) 

1.  Wills  (|  614*)  —  Constbuctiow  — Botatk 
acquisbd. 

A  will  gave  real  estate  to  the  adopted 
daughter  of  the  testator,  "during  her  natural 
life,  and  if  she  marries  and  leaves  heirs  from 
«uch  marriage,  to  such  heirs  in  fee  simple 
*  *  *  if  she  dies  and  leaves  no  heirs  from 
such  marriage,  all  the  real  estate  loaned  her, 
to  be  divided"  between  certain  persons.  JRM, 
that  the  will  conferred  upon  such  daughter  a 
life  estate,  remainder  to  her  possible  children, 
and,  upon  her  death  without  children  or  issue 
of  her  marriage  then  living,  to  the  remainder- 
men named. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  II  1393-1416;   Dec  Dig.  I  614.*] 

2.  Wills  (|  587*)  —  Conbtbuotioh--Pbopkb- 
TT  Devised— **Ij«nd." 

A  clause  of  a  will  bequeathed  two  sep- 
arate parcels  of  land  to  the  daughter  of  the 
testator,  and,  on  her  death,  to  her  heirs  and 
to  her  issue  if  living  in  fee  simple,  otherwise, 
"all  the  real  estate  loaned  her  to  be  divided 
between"  certain  persons.  There  was  no  punc- 
tuation or  anything  to  indicate  that  the  testa- 
tor intended  to  differentiate  the  two  parcehi  of 
proper^  in  reference  to  the  quantity  of  the  es- 
tate. Held^  that  as  "lend"  may  be  construed 
as  synonymous  with  give,  devise,  or  bequeath, 
unless  it  is  manifest  that  a  different  meaning 
was  intended,  the  testator  must  be  held  to 
have  referred  to  aU  the  properly  devised  his 
daughter  in  the  residuary  clause. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  II 1279, 1281-1291;  Dec  Dig.  |  087.* 

For  other  definitions,  see  Words  and  Phras- 
ss,  ToL  5,  pp.  4091,  4092.] 

Appeal  from  Superior  Conrt,  Duplin  Coun- 
ty;  O.  H.  Allen,  Judge. 

Ejectment  by  Raymond  Morrisey  and  oth- 
ers by  their  guardian  J.  A.  Faiaon  and 
another  against  B.  C.  Moore.  From  a  Judg- 
ment for  plaintiffs  defendant  appeals.  A^ 
Armed. 

Rountree  &  Carr,  of  Wilmington,  for  ap- 
pellant Falson  &  Wright,  of  Clinton*  for 
appellees. 

HOKE^  J.  [1]  The  rights  of  these  parties 
were  properly  made  to  depend  on  the  con- 
fltruction  of  the  will  of  D.  G.  Morrisey,  de- 
ceased, more  especially  the  fourth  clause 
thereof,  in  terms  as  follows:  "4.  I  give  to 
my  adopted  baby  Maggie  L  Bass  all  my  real 
estate  on  the  south  side  of  College  street 
Iftirough  to  Bay  street  also  all  the  land 
known  as  the  Summerland  land  on  the  west 
side  of  the  public  road  running  out  by  Carl- 
ton's during  her  natural  life  and  if  she  mar- 
ries and  leaves  heirs  from  such  marriage  to 
such  heirs  In  fee  simple  also  one  hundred 
dollars  in  money  if  she  dies  and  leaves  no 
heirs  from  such  marriage  all  the  real  estate 
loaned  her  to  be  divided  between  Junius 
Chestnut  son  of  my  nephew  Junius  M.  Chest- 
nut and  D.  G.  Morrisey  Jr  son  of  my  neph- 
ew John  M  Morrisey." 

The  Maggie  L.  Bass  referred  to  went  into 
possession  of  the  land  under  said  will,  and 


intermarried  with  defendant  B.  0.  Moore^ 
and  died  on  the  81st  of  March,  1911«  with- 
out leaving  child  or  children  or  lineal  de- 
scendants of  a  marriage  then  living. '  There 
had  been  issue  of  the  marriage  bom  alive 
during  coverture.  Plaintiffs  are  the  Junius 
Chestnut  and  the  three  children  and  heirs  at 
law  of  the  D.  G.  Morrisey,  deceased,  the  ul- 
timate devisees  In  said  fourth  item  of  the 
will,  and  make  their  claim  as  such,  contend- 
ing that  Maggie  L.  Bass  took  a  life  estate  in 
all  the  property  mentioned  with  remainder 
to  said  claimants.  Defendant  B.  C.  Moore 
contends  that  said  Maggie  L.  Bass  took  the 
first  portion  of  the  land  in  fee,  and  that  he 
is  entitled  to  hold  said  portion  as  tenant  by 
curtesy.  Upon  these,  the  controlling  facta 
relevant  to  the  inquiry,  we  think  his  honor 
correctly  ruled  that  plaintiffs  are  the  own- 
ers and  entitled  to  the  present  possession  of 
the  property.  Under  our  decisions,  the  will 
conferred  upon  Maggie  L.  Bass  a  life  estate 
remainder  to  her  diildren,  and,  in  case  she 
died  without  children  or  Issue  of  her  mar- 
riage then  living,  all  the  real  estate  loaned 
to  her  to  be  divided  between  Junius  Chest- 
nut and  D.  G.  Morrisey,  deceased,  the  fa- 
ther of  the  other  plaintiffs.  Smith  ▼.  Lum- 
ber Co.,  155  N.  C.  389,  71  S.  B.  445 ;  Sain  T. 
Baker,  128  N.  C.  256,  88  S.  E.  858 ;  Rollins 
T   Keel,  115  N.  O.  68,  20  S.  B.  209. 

[2]  Under  the  clause  in  question  the  prop- 
erty is  treated  as  a  whole.  Tbere  is  no 
punctuation,  and  nothing  that  gives  indica- 
tion that  the  testator  intended  to  differei^- 
tiate  the  one  portion  from  the  other  in  refer- 
ence to  the  quantity  of  the  estate.  'The  word 
lend'  is  not  infrequently  used  as  synony- 
mous with  give  or  bequeath  or  devise  ;**  and 
this  should  be  the  interpretation,  unless  It 
is  manifest  tihat  a  different  meaning  was 
intended.  Sessoms  v.  Sessoms,  144  N.  C.  121, 
56  S.  E.  687.  And,  when  the  testator  devis- 
ed that  in  case  Maggie  L.  Bass  died  leaving 
no  heirs  from  her  marriage  "all  the  real 
estate  loaned  her  should  be  divided,*'  he 
clearly  referred  to  the  entire  property  In- 
cluded in  the  clause.  On  the  question  pre- 
sented the  case  is  not  dissimilar  to  that  of 
Hyman  v.  Williams,  34  N.  C.  92,  93,  and  on 
authority  as  stated  the  Judgment  in  plain- 
tiffs' favor  must  be  affirmed. 

Affirmed. 

WALKER  and  AIXEN,  JJ.,  did  not  sit 

TALE  JEWELRY  CO.  v.  JOTNER. 

(Supreme  Court  of  North  Carolina.     Oct  9 

1912.) 

G AMINO    (I  30*)— GAkiNO   CONTBAXnB— INVA- 
LIDITT. 

A  plaintiff  shipping  to  defendant  a  lottery 
device  to  facilitate  the  sale  of  goods,  and 
goods  on  consignment  under  a  contract  by 
which  title  to  all  the  property  shall  remain  in 
plaintiff,  and  by  which  defendant  agrees  to  sell 
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the  goods  for  a  commisBion  and  remit  the  pro- 
ceeds of  sales  less  the  commission,  may  recover 
not  only  unsold  goods,  but  also  proceeds  of 
sales  in  the  hands  of  defendant. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  §  69;  Dec  Dig.  |  30.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;   Carter,  Judge. 

Action  by  the  Yale  Jewelry  Company 
against  J.  A.  Joyner.  From  a  judgment 
granting  insufficient  relief,  plaintiff  appeals. 
Reversed. 

G.  v.  Cowper,  of  Kinston,  for  appellant 
G.  G.  Moore,  of  Kinston,  for  apx>ellee. 

BROWN,  J.  The  plaintiff  shipped  to  the 
defendant  a  ''pull  board,"  together  with  a 
quantity  of  jewelry,  razors,  etc.,  on  consign- 
ment under  a  contract  by  which  the  title  to 
all  the  property  remained  In  the  plaintiff. 
The  defendant  agreed  to  sell  the  same  for  20 
per  cent  commission,  the  proceeds  of  sale 
to  be  kept  separate  from  the  defendant's 
other  funds,  and  remitted  to  the  plaintiff, 
less  the  commission.  The  plaintiff  brings 
this  action  to  recover  the  unsold  merchan- 
dise and  $50  net  proceeds  of  the  sale.  The 
court  gave  judgment  for  the  plaintiff  for  the 
merchandise,  and  held  that  the  pull  board 
was  a  species  of  lottery  or  gambling  device, 
to  facilitate  the  sale  of  the  goods,  and  that 
plaintiff  was  not  entitled  to  recover  the  net 
proceeds  of  sales  in  defendant's  hands.  The 
plaintiff  excepted  to  the  latter  ruling. 

It  is  unnecessary  more  particularly  to  de- 
scribe the  pull  board,  or  to  discuss  the  ques- 
tion as  to  whether  Its  operation  constitutes 
a  lottery  or  gambling  scheme  within  the  def- 
inition given  in  State  t.  Perry,  154  N.  C. 
621,  70  S.  E.  387.  We  assume  for  the  sake 
of  argument  that  it  does.  This  Is  not  an 
action  by  the  plaintiff  against  a  purchaser  to 
recover  the  purchase  price  of  goods  obtained 
by  means  of  the  pull  board  from  its  agent, 
the  defendant,  but  an  action  to  recover  the 
goods  in  specie  and  the  proceeds  of  sales 
from  the  plaintiff's  own  agent  Under  the 
contract,  neither  the  title  to  the  goods  nor 
to  the  proceeds  of  sale  ever  vested  in  the 
defendant  On  the  contrary,  the  contract 
specifically  requires  that  they  be  kept  sepa- 
rate and  apart  from  the  defendant's  proper- 
ty. In  our  opinion  the  plaintiff  has  as  much 
right  to  recover  the  proceeds  of  sale  as  the 
specific  goods. 

The  leading  and  oldest  case  on  the  subject 
is  Terrant  v.  Elliott,  1  Bos.  &  P.  3,  in  which 
it  is  held  that  A.,  having  received  money 
from  C.  to  the  use  of  B.  on  an  Illegal  con- 
tract between  B.  and  C,  shall  not  be  allowed 
to  set  up  the  illegality  of  the  contract  as 
a  defense  in  an  action  brought  by  B.  for 
money  had  and  received.  In  that  case  Eyre, 
C.  J.,  said:  "The  question  is  whether  he 
who  has  received  money  to  another's  use 
on  an  Illegal  contract  can  be  allowed  to  re- 
tain it,  and  that  not  even  at  the  desire  of 


those  who  paid  it  to  him.  I  think  he  can- 
not" In  Farmer  y.  Russell,  1  Bos.  &  P. 
296,  Buller,  J.,  said:  "When  it  appeared 
that  the  agent  had  received  the  money  to 
the  plaintiff's  use,  it  was  immaterial  whether 
the  money  was  paid  on  a  legal  or  Illegal  con- 
tract.'* The  principle  upon  which  the  plain- 
tiff's right  to  recover  of  his  agent  is  recog- 
nized rests  upon  the  ground  that  an  indebi- 
tatus is  created,  from  which  an  assumpsit  Sn 
law  arises,  and  on  that  an  action  on  the  case 
may  be  maintained.  The  purchaser  had  the 
undoubted  right  to  waive  the  illegality  of 
the  transaction  and  pay  the  money,  and 
when  once  paid  to  the  seller  either  directly, 
or  to  his  use  to  a  third  person,  the  money 
cannot  be  recalled,  and  the  third  person  can- 
not be  permitted  to  retain  it.  Lemon  t. 
Grosskopf,  99  Am.  Dec.  62,  notes.  A  case 
very  similar  to  this  is  to  be  found  in  Vermont 
—Baldwin  v.  Potter,  46  Vt  403--in  which  it 
is  held  that  a  sales  agent  must  account  to 
his  principal  for  money  received  in  the  course 
of  his  agency,  although  the  sale  as  between 
principal  and  purchaser  be  illegal  and  void. 
See,  also,  Wlllson  v.  Owen,  30  Mich.  475; 
Woodworth  v.  Bennett,  43  N.  Y.  275,  3  Am. 
Rep.  706. 

Another  reason  given  in  some  cases  is 
that  It  is  contrary  to  good  policy  and  morals 
to  permit  an  agent  to  retain  the  property 
of  his  principal,  although  it  may  be  em- 
ployed in  an  illegal  business  under  the  agent's 
control.  As  is  said  In  9  Oyc.  p.  558:  *'No 
considerations  of  public  policy  can  justify  a 
lowering  of  the  standard  of  moral  honesty 
required  of  persons  in  those  relations."  The 
general  subject  Is  fully  discussed  In  Electrova 
Co.  V.  Insurance  Co.,  156  N.  G.  237,  72  S.  E. 
306,  35  L.  B.  A.  (N.  S.)  1216,  and  Cotton  Press 
V.  Insurance  Co.,  151  U.  S.  368,  14  Sup.  Ot 
367,  38  L.  Ed.  195.  There  are  a  large  number 
of  cases  cited  in  the  notes  sustaining  these 
views. 

The  plaintiff  ia  entitled  to  judgment  upon 
the  facts  found  for  the  $50,  as  well  as  the 
goods. 

Error. 


(ISO  N.  O.  252) 

J.  11  PACE  BfULE  CO.  t.  SEABOARD  AIB 

LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.     Oct  9, 

1912.) 

1.  Evidence   (§  529*)— Opiniow  Evidencb^ 
Expert  Testimony. 

An  expert  veterinarian,  who  dissected  an 
animal  alleged  to  have  received  injuries  causing 
death  while  bein^  transported  by  a  carrier,  mav 
not  give  his  opmion  that  the  animars  death 
was  caused  by  being  jammed  in  the  car,  based 
on  his  knowledge  and  experience  and  post 
mortem  examination,  but  he  may  testily  wheth- 
er the  death  of  the  animal  could  have  been 
caused  bv  being  jammed  in  the  car,  as  claimed 
by  the  shipper. 

[Ed.  Note.— For  other  cases,   see  Evidence, 
Cent  Dig.  S  2338;   Dec.  Dig.  |  529.*] 
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2l  Evidence  (8  555*)~Opiniow  Evidence— 

Expert  Testimont. 

The  opinioQ  of  an  expert  must  be  based  on 
facts  admitted  or  found,  or  on  his  personal 
knowledge,  and  not  on  the  assumption  of  a 
fact,  and  the  questions  asked  him  should  be 
hypothetical  in  form. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  2376;   Dec  Dig.  |  555.*] 

3.  Gabbiebs  (S  230*)— Injuries  to  ANiMiiLS 
During  Transportation  —  Question  fob 
Jury. 

Where,  in  an  action  by  a  carrier  for  the 
death  of  mules  alleged  to  have  been  caused  by 
injuries  while  being  transported  h^  a  carrier, 
there  was  no  proof  of  any  intervening  physical 
cause  sufficient  to  account  for  the  death,  and 
the  condition  of  the  bodies  and  the  internal 
organs  of  the  mules,  as  disclosed  by  a  post 
mortem  examination,  indicated  that  they  had 
been  subjected  to  very  rough  handling,  the 
question  whether  the  injuries  could  be  imputed 
to  the  carrier's  negligence  in  transportation 
was  for  ^e  jury. 

[Ed.  Note.— For  other  cases.  «ee  Carriers, 
Cent  Dig.  |§  961,  962;   Dec.  Dig.  i  230.*] 

Appeal  from  Superior  Court,  Wake  County; 
Cline,  Judge. 

Action  by  the  J.  M.  Pace  Mule  Compahy 
against  the  Seaboard  Air  Line  Railroad  Com- 
pany. From  a  judgment  for  plaintiiT,  de- 
fendant appeals.  Reversed,  and  new  trial 
granted. 

Murray  Allen,  of  Raleigh,  for  appellant 
S.  Brown  Shepherd,  of  Raleigh,  for  appellee. 

WALKER,  J.  This  Is  an  action  to  re- 
cover the  value  of  two  mules  alleged  to  have 
been  injured  in  the  course  of  transportation 
from  East  St  Louis,  111.,  to  Raleigh,  N.  C, 
by  defendant's  negligence,  and  to  have  died 
from  said  Injuries  the  day  after  they  were 
delivered  to  plaintiff.  The  jury  returned  the 
following  verdict : 

"(1)  Was  plaintiff's  stock  injured  by  the 
negligence  of  the  defendant  Louisville  & 
Nashville  Railroad  Company,  as  alleged  in 
the  complaint?    Answer:   No. 

"(2)  Was  the  plaintiff's  stock  injured  by 
the  negligence  of  the  defendant  Seaboard  Air 
Line  Railway,  as  alleged  in  the  complaint? 
Answer :    Tes. 

''(3)  Did  the  plaintiff  comply  with  the  con- 
tract of  shipment  as  to  giving  of  notice  to 
the  railroad  company  as  to  his  claim  for  dam- 
ages?   Answer:  Tes. 

''(3^)  Could  the  plaintiff,  by  an  examina- 
tion of  the  mules  in  question  before  their 
removal  from  the  depot,  have  discovered  any 
Injury  to  them?    Answer:   No. 

"(4)  What  damages,  if  any,  is  plaintiff  en- 
titled to  recover?  Answer:  Four  hundred 
and  seventy  dollars." 

The  mules  were  2  of  a  car  load  of  26  ship- 
ped to  plaintiff,  and  were  accepted  and  a  re- 
ceipt given  for  them,  as  in  good  condition ;  it 
appearing  that  the  injuries  were  not  then  dis- 
coverable upon  inspection.  The  mules  were 
received  at  Raleigh  from  defendant  on  Feb- 
ruary 23,  1911,  and  one  J.  J.  Womble  pur- 


chased a  pair  of  them  ftom  plaintiff,  and  had 
them  driven  the  next  day  to  Apex,  where 
one  of  them  died  the  night  of  February  24th. 
Plaintiff  gave  Womble  another  mule  for  the 
one  that  died.  On  February  24th  another 
mule  died  from  his  injuries  in  the  lot  of 
plaintiff  at  Raleigh.  When  the  mules  were 
received  at  Raleigh  by  plaintiff,  they  seemed 
to  be  "tired  and  droopy,"  and  their  general 
condition  was  not  good,  though  there  was 
nothing  in  their  appearance  to  indicate  that 
there  had  been  any  permanent  injury  to 
them,  and  certainly  none  likely  to  result 
fatally.  The  mule  sold  to  Womble,  which 
died,  was  cut  open  and  found  to  be  internal- 
ly injured. 

[1]  The  other,  which  died  in  plaintiff's  lot 
in  Raleigh,  was  dissected  and  afterwards 
examined  by  Dr.  McMackin,  an  expert  veter- 
inarian, who  found,  after  the  mule's  skin 
had  been  removed,  that  his  body  was  badly 
bruised,  and  his  internal  organs  were  in  a 
state  of  congestion  and  decomposition.  He 
was  asked,  substantially,  the  following  ques- 
tion by  plaintifTs  counsel :  "State  your  opin- 
ion as  to  the  cause  of  the  mule's  death,  if 
you  have  one,  based  upon  your  knowledge 
and  experience  and  your  post  mortem  exam- 
ination of  him?"  He  answered:  *'My  opinion 
is  that  the  mule  was  jammed  up  in  the  car." 
This  evidence  was  Improperly  admitted.  The 
question  required  him  to  testify,  not  only  as 
to  the  condition  of  the  mule  when  he  exam- 
ined him,  which  was  proper,  but  to  go  further 
and  give  his  opinion  as  to  the  existence  of  a 
fact,  which  was  almost,  if  not  quite,  the  equiv- 
alent of  the  one  directly  involved  in  the 
issue.  It  would  have  been  competoit  to  have 
asked  him  if  the  death  of  the  mule  could 
have  been  caused  by  being  januned  in  the 
car,  or,  if  the  jury  should  find  from  the  evi- 
dence that  the  mule  had  been  jammed  in  the 
car  and  had  received  no  other  injury,  could 
the  death,  in  his  opinion,  be  attributable  to 
the  jamming  as  its  cause;  that  is,  was  it  suf- 
ficient of  Itself  to  cause  the  death. 

[21  A  question  similar  to  the  one  admit- 
ted in  this  case  by  the  court  was  asked  in 
Summerlln  v.  Railroad,  133  N.  (X  651,  45  S. 
E.  898,  and  excluded  by  the  court,  and  we 
sustained  the  ruling  upon  the  ground  that  the 
witness  was  called  upon  to  state  a  fact  of 
which  he  had  no  personal  or  competent 
knowledge,  and  not  merely  the  opinion  of  an 
expert.  The  opinion  of  the  witness  should  be 
based  upon  facts  admitted  or  found,  or  up- 
on his  personal  knowledge,  and  not  upon  the 
assumption  of  the  fact.  The  question  should, 
therefore,  be  hypothetical,  or  rather  supposi- 
titious, in  form,  following  the  precedents  as 
settled  by  our  decisions.  State  v.  Bowman,  78 
N.  C.  509;  State  v.  Cole,  94  N.  C.  958 ;  State 
V.  Wilcox,  132  N.  C.  1120,  44  S.  B.  625 ;  Sum- 
merlln V.  Railroad,  supra.  The  court  in 
Hitchcock  V.  Burgett,  38  Mich.  501.  held  that 
"a  physician  cannot  be  asked  his  opinion  as 
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to  the  cause  of  an  Injury*  jndglngr  merely 
from  the  condition  in  which  he  found  the 
patient,  and  without  any  knowledge  as  to 
how  it  took  place."  See,  also.  National  Union 
V.  Thomas,  10  App.  D.  O.  277;  Carpenter  v. 
B.  T.  Co.,  71  N.  Y.  574;  Van  Zandt  v.  M.  U 
B.  Insurance  Co.,  55  N.  Y.  179,  14  Am.  Rep. 
215;  Lumber  Co.  t.  Railroad,  151  N.  O.  217, 
and  cases  cited  at  page  222,  65  S.  EX  920. 
We  conclude  that  there  was  error  in  admit- 
ting the  question  and  answer,  oyer  the  ob- 
jection of  the  defendant,  which  was  made 
in  the  proper  way  and  in  due  time. 

A  question  was  raised  as  to  the  right  of 
plaintiff  to  recover  for  the  loss  of  the  mule 
sold  to  Womble,  and  which  died  in  his  pos- 
session. The  plaintiff  contends  that,  by  giv- 
ing Womble  another  mule  in  the  place  of  the 
one  that  died,  it  acquired  the  right  to  sue 
for  the  value  of  the  latter,  while  the  defend- 
ant says  that  the  act  of  giving  another  mule 
to  Womble  was  purely  voluntary  and  con- 
ferred no  new  right  on  the  plaintiff,  in  the 
absence  of  an  assignment  of  the  cause  of  ac- 
tion by  Womble  to  the  plaintiff.  As  in  the 
verdict  all  the  questions  of  fact  and  law.  In- 
dndlng  the  ditmages,  are  so  blended  that  the 
error  we  have  noted  permeates  the  entire  reo* 
ord,  it  becomes  unnecessary  to  decide  this 
question,  which  is  not  free  from  difficulty. 
Besides,  it  may  be  that  there  was  some  ex« 
press  understanding  and  agreement  between 
the  parties  with  respect  thereto,  which  may 
appear  at  the  next  trial,  and  an  opinion  upon 
the  meager  facts  now  presented  may  prove 
to  be  still  more  unnecessary. 

[S]  We  cannot  say  that  there  was  not  more 
than  a  scintilla  of  evidence  to  sustain  the 
plaintiff's  case  upon  the  motion  to  nonsuits 
There  was  no  proof  of  any  intervening  phjm- 
ical  cause  sufficient  to  account  for  the  'death 
of  the  mules,  and  the  condition  of  the  bodies 
and  the  internal  organs  which  was  disclosed 
by  the  post  mortem  examination  indicated 
that  they  must  have  been  subjected  to  very 
rough  handling  In  some  way.  It  was  a  ques- 
tion for  the  jury  whether  upon  all  the  facts 
and  circumstances  the  injuries  to  the  mules 
could  fairly  be  imputed  to  the  negligence  of 
the  carrier  In  their  transportation. 

We  order  a  new  trial  for  the  error  in  re- 
gard to  the  testimony  of  Dr.  McMackin,  the 
expert  witness. 

New  triaL 

(160  N.  C.  148) 

CARSON  V.  WOODROW. 

(Supreme  Court  of  North  Carolina.     Oct.  9, 

1912.) 

1.  ATTACHlflENT    (§§    145,   232* )— DISSOLUTION 

^Defects  ob  Ibbxoulabities  in  Pboceed- 

INGS. 

While  under  Reviaal  1905,  |  758  et  seq., 
authorizing  a  writ  of  attachment  to  issue  when 
the  requisite  facts  are  shown  to  the  court  by 
affidavit  of  prescribed  form  and  substance,  and 
requiring  the  officer  issuing  it  to  require  an 


undertaking,  the  derk  when  the  terms  of  the 
law  are  complied  with  is  without  fhrther  dis- 
cretioa  and  the  issuance  of  the  writ  is  a  min- 
isterial act,  yet  important  duties  are  imposed 
on  the  officer  issuing  the  writ  which  may  not  be 
delegated  to  the  parties  or  their  attorneys; 
and  hence,  where  an  attachment  was  issued  in 
blank  on  the  assurance  of  plaintLfTs  attorney 
that  the  undertaking  would  be  executed  and 
the  other  papers  properly  filled  out  before 
service,  the  attachment  was  properly  dissolved 
on  motion. 

[Bid.  Note.— For  other  cases,  see  Attachment. 
Cent.  Dig.  It  403-410,  796,  797;  Dec  Dig.  H 
145,  232.^] 

2.  Attachment  ({  146*)— Axjthoeitt  ob  Ca- 
PACiTT  to  Serve. 

Revisal  1906,  i  765,  providhig  that  war- 
rants of  attachment  shall  be  directed  to  the 
sheriff,  or,  if  issued  by  a  Justice  of  the  peace, 
to  the  sheriff  or  any  constable,  makes  a  clear 
distinction  between  writs  issued  from  a  su* 
perior  court  and/ those  issued  by  a  justice  of 
the  peace,  and  requires  that  those  issued  by  the 
superior  court  shall  be  addressed  to  a  sheriff, 
and  not  to  a  constable. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  U  4U,  412;  Dec  Dig.  i  146.*] 

3.  Attaohmbnt  (f  146*)— AuTHOBiTT  on  Ga- 

PAOITT  TO  SKBVB. 

The  various  statutes,  such  as  Revisal 
1905,  H  037,  2989,  authorizing  town  and  town* 
ship  constables  to  serve  ordinary  court  pro- 
cess, does  not  authoriie  such  service  umes* 
addressed  to  such  constables  by  their  official 
title,  and  hence  does  not  authorize  constablea 
to  serve  writs  of  attachment  issued  by  superior 
courts,  which,  under  the  express  provisions  of 
section  765,  cannot  be  so  directed,  but  must  b» 
directed  to  the  sheriff* 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  U  411,  412;  Dec  Dig.  |  146.*] 

Appeal  from  Superior  Court,  Nash  Ocfoor 
ty;   Carter,  Judge. 

Action  by  Merl  J.  Carson  against  O.  & 
Woodrow.  From  a  Judgment  diesolvlng  an 
attachment,  plaintiff  ai^eala.    Affirmed. 

On  the  hearing  it  was  made  to  appear 
that  the  warrant  of  attachment  purported  t<^ 
issue  from  superior  court  of  Nash  county 
and  to  the  counties  of  Nash  and  Edgecombe, 
and  that  to  Edgecombe,  under  which  the 
property  was  levied  on,  being  addressed  *To 
Any  Constable  or  Other  Lawful  Officer  of 
Edgecombe  County,  Oreetings,'*  and  return 
made  thereon:  "Seized  and  levied  on  the  fol- 
lowing property,"  etc.  "[Signed]  W.  G.  Bul- 
lock, Constable  No.  12  Township,  Edgecombe 
Co." 

The  other  facts  relevant  to  the  question 
presented  and  embodied  in  the  judgment  are 
as  follows :  '*That  on  the  23d  day  of  Decem- 
ber, 1911,  the  deputy  clerk  of  the  superior 
court  of  Nash  county,  at  the  request  of  one 
of  the  plaintifTs  attorneys,  signed  and  de- 
livered to  him  the  summons  since  returned 
in  this  action,  the  same  being  at  the  time 
of  their  said  delivery  filled  out  in  part  only, 
the  caption  and  title  of  the  cause,  the  name 
of  defendant  to  be  summoned,  and  plaintiffs' 
undertaking  for  costs  not  having  been  filled 
out  until  subsequently  thereto,  as  hereinaft- 
er set  out;  that  at  the  same  time  said  dep- 
uty clerk  signed  and  delivered  to  plaintliTa 
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■aid  attorney  the  warrants  ot  attachment 
thereafter  Issued  to  the  counties  of  Nash 
and  Edgecomhe  and  since  returned  herein; 
that,  when  delivered  to  plaintifTs  said  attor- 
ney, said  warrants  of  attachment  were  in 
blank,  save  the  clerk's  signature  atta<died 
thereto,  the  date  '23rd  day  of  December, 
1911,'  appearing  thereon,  and  the  seal  of 
court  annexed  to  one  of  them,  and  the  un- 
dertaking, justification  of  sureties,  and  affl- 
dayits  annexed  -to  said  warrants  of  attach- 
ment were  at  the  time  of  sueh  dellyery 
wholly  in  blank,  the  essential  operative  parts 
thereof  -  having  been  subsequently  filled  in 
by  plaintiff's  said  attorney,  as  her^nafter 
set  out;  that  at  the  time  of  making  appli* 
cation  to  and  of  receiving  from  said  deputy 
clerk  the  said  blank  summonses,  warrants 
of  attachment,  and  other  papers,  plaintiff's 
said  attorney  informed  said  deputy  clerk 
that  it  was  his  purpose  to  use  the  same  In 
an  action  to  be  that  day  instituted  by  the 
plaintiff  above  named  against  the  defendant 
above  named,  and  of  the  facts  involved 
therein,  at  'the  same  time  giving  assurance 
that  he  would  have  the  undertaking  in  at- 
tachment executed  and  other  papers  properly 
filled  out  before  the  service  of  warrant  of 
attachment,  and  that  as  a  result  of  such  as- 
surance said  deputy  clerk  intrusted  plain- 
tiff's said  attorney  with  the  duty  of  taking 
bond,  perfecting  affidavit  and  filling  out 
warrants  of  attachments  and  summonses 
herein,  and  this  was  thereafter  done  by 
plaintiff's  said  attorney,  in  accordance  with 
the  statement  of  fact  made  at  the  time  afore- 
said, which  undertaking  and  affidavit  are 
now  considered  sufficient  by  said  deputy 
clerk;  that,  prior  to  the  issuance  of  said 
warrants  of  attachment,  no  affidavit  or  un- 
dertaking in  attachment  was  ever  exhibited 
to  or  filed  with  said  deputy  derk,  or  in  the 
clerk's  office^  nor  was  this  ever  done  until 
some  time  subsequent  to  January  3,  1912; 
that  the  warrant  of  attachment  issued  to 
Edgecombe  county  came  into  the  hands  of 
W.  G.  Bullock,  constable  of  No.  12  township, 
in  said  county,  on  December  23,  1911,  who, 
by  virtue  of  the  powers  conferred  upon  him 
by  his  said  office,  proceeded  to  levy  upon  the 
property  of  the  defendant  thereunder,  as 
set  out  in  his  return  annexed  thereto." 
There  was  Judgment  dissolving  the  attach- 
ment, and  plaintiff  excepted  and  appealed. 

M.  y.  BamhlU  and  B.  B.  Grantham,  both 
of  Rockymount,  for  appellant  L.  V.  Bas- 
sett  and  F.  S.  Spruill,  both  of  Rockymount, 
for  appellee. 

HOKE,  J.  (after  stating  the  fbcts  as 
above).  [1]  On  the  facts  presented,  we  are 
of  the  opinion  that  the  attachment  in  this 
case  was  properly  dissolved.  Our  statute 
on  this  subject  (Revisal,  c  12,  8  758  et  seq.) 
in  general  terms  provides  that  the  writ  may 
issue  when  the  requisite  facts  are  shown 


to  the  court  by  affidavit  of  prescribed  form 
and  substance  and  before  issuing  the  same, 
the  officer  who  issues  for  the  purpose  of 
Indemnifying  defendant  shall  require  an 
undertaking  with  sufficient  surety  in  a  sum 
not  less  than  $200,  etc  While  our  decisions 
are  to  the  effect  that,  when  the  terms  of 
the  law  are  duly  complied  with,  the  clerk 
is  without  further  discretion  in  the  matter, 
and  that  the  issuance  of  the  writ  in  most  of 
Its  aspects  is  a  ministerial  act  permitting 
performance  by  regular  deputy,  a  perusal  of 
the  statute  will  readily  disclose  that,  in 
osrder  to  a  valid  writ,  there  are  important 
duties  imposed  In  express  terms  upon  the 
officials,  and  which  may  not  be  delegated  to 
the  parties  or  their  attorneys.  It  is  true 
that  such  a  custom  has  been  allowed  to  pre- 
vail as  to  original  process,  the  summons, 
and  to  ordinary  subpoanas  for  witnesses,  etc. 
(Webster  v.  Sharp,  116  N.  C  468,  21  S.  fi. 
912;  Ooom  v.  Morrisey,  63  N.  G.  591) ; 
but  in  the  case  of  attachments,  conferring  as 
it  does  the  present  right  to  seize  and  seques- 
trate the  property  of  the  citizen  before  trial 
or  opportunity  to  be  heard,  a  stricter  con- 
struction is  required.  Thus  in  4  Gyc.  p.  400, 
it  is  said:  "Attachment  being  an  extraor- 
dinary and  summary  remedy  in  derogation 
of  the  common  law,  the  courts  will  usually^ 
in  the  absence  of  statutory  provision  to  the 
contrary,  construe  the  statute  strictly  in 
flavor  of  those  against  whom  the  proceeding 
is  employed,  both  as  to  the  subject-matter 
of  the  attachment  and  the  method  of  enforc- 
ing the  remedy,  and  will  exact  of  the  plain- 
tiff a  strict  compliance  with  all  statutory 
requirements."  And  in  2  Lewis,  Sutherland 
on  Statutory  Construction  (2d  Bd.)  {  566, 
p.  1049:  "A  party  seeking  the  benefit  of 
such  a  statute  must  bring  himself  strictiy, 
not  within  the  spirit,  but  within  the  letter. 
He  can  take  nothing  by  Intendment  •  •  ^ 
The  remedy  by  attachment  is  special  and 
extraordinary,  and  the  statutory  provisions 
for  it  must  be  strictly  construed,  and  can- 
not have  force  in  cases  not  plainly  within 
their  terms."  And  our  decisions  are  in  full 
approval  of  this  position.  Skinner  v.  Moore, 
19  N.  0.  138-146,  80  Am.  Dec.  165;  Bank 
V.  Hinton,  12  N.  0.  398,  399. 

[2]  Again,  and  by  reason  of  the  same  rule 
of  construction,  it  must  be  held  that  a  writ 
of  attachment  issuing  out  of  the  superior 
court  on  causes  within  that  Jurisdiction 
shall  be  addressed  to  the  sheriff  of  the  coun- 
ty. On  this  question  section  765,  Revisal* 
provides  as  follows:  "The  warrant  shall 
be  directed  to  the  sheriff  of  any  county  in 
which  the  property  of  such  defendant  may 
be,  or  in  case  it  be  issued  by  a  Justice  of 
the  peace  to  such  sheriff,  or  to  any  constable 
of  such  county,"  etc.  Thus  making  clear 
distinction  between  writs  issuing  from  the 
superior  court  and  courts  of  Justice  of  the 
peace,  and  in  express  terms  requiring  that 
writs  of  attachment  from  the  superi<Nr  courts 
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shall  as  stated  be  addressed  to  tbe  sheriff  of 
the  county. 

[3]  There  are  different  statutes,  general 
and  special,  conferring  on  town  and  town- 
ship constables  the  power  of  serving  ordi- 
nary court  process,  as  in  Revlsal,  §§  937,  29- 
39.  But  the  cases  construing  these  statutes 
have  thus  far  generally  held  that  to  make  a 
valid  service  of  process  from  the  superior 
courts  by  constables  the  same  should  be  spe- 
cially addressed  to  such  officer  by  his  official 
title  (McGloughan  v.  Mitchell,  126  N.  C.  681, 
36  S.  E.  164;  Davis  v.  Sanderlln,  119  N.  a 
84,  25  S.  E.  815),  and  these  statutes  could 
not  apply,  therefore,  when,  as  in  this  case, 
the  writ  could  not  be  so  directed. 

For  the  reason  stated,  we  are  of  opinion 
that  the  attachment  writ  and  the  seizure 
of  property  under  it  were  invalid,  and  the 
Judgment  of  his  honor  discharging  same 
must  be  affirmed. 

Affirmed. 


(159  N.  C.  694) 

GRAVES  V.  HOWARD  et  al. 

(Supreme  Court   of   North  Carolina.     Oct   9, 

1912.) 

1.  Limitation  op  Actions  (§  73*)— Admissi- 
bility—Statutes— Covebtuee. 

Under  the  Constitution  and  Revisal  1905, 
f  2093,  by  which  the  property  of  any  woman 
acquireid  before  marriage,  or  to  which  she  may 
become  entitled  after  marriage,  becomes  her 
separate  property,  and  Laws  1899,  c  78,  which 
removes  the  disability  of  marriage,  the  statute 
of  limitations,  in  the  absence  of  any  exception  j 
in  favor  of  the  wife  holding  a  claim  against 
her  husband,  runs  against  the  wife  during 
coverture. 

[E3d.  Note.— Fw  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §§  399-112;  Dec  Dig. 
i  73.*] 

2.  Husband  and  Wife  (|  205*)— Action  by 
Wife  Against  Husband — Statute. 

Hevisal  1905,  |  408,  which  provides  that 
the  wife  may  sue  without  joining  her  husband 
when  it  concerns  her  separate  property,  or 
when  it  is  between  herself  and  her  husband, 
permits  a  wife  to  sue  her  husband. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §§  744,  749-755;  Dec  Dig.  8 
206.*] 

3.  Limitation  of  Actions  (§  76*)— Disabil- 
ity Accruing  Aftsb  Statute  Begins  to 
Ru  N— Co  vebtube  . 

Where  the  statute  of  limitations  has  begun 
to  run  upon  a  note  before  it  is  received  by  ths 
makers  wife,  her  coverture,  even  if  a  disabil- 
ity, does  not  stop  the  running  of  the  statute. 
[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §§  417-i20;  Dec.  Dig.  | 
76.*] 

4.  Contracts  (§  167*)— Law  a  Part  of  Con- 
tract. 

Laws  in  force  at  the  time  a  contract  Is 
made  become  a  part  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Contiacta, 
Cent  Dig.  |  750;   Dec  Dig.  f  167.*] 

5.  Conotitutional  Law  (§  171*)  —  Obliga- 
tion OF  Contracts— Mortgage  ob  Sale- 
Limitation  OF  Action. 

Revisal  1905,  §  1(M4,  which  declared  that 
whenever  an  action  to  foreclose  a  mortgage  was 


barred  by  limitations,  the  authority  to  execute 
the  power  of  sale  obtained  therein  should  be 
barred  on  January  1,  1907,  more  than  five 
years  after  its  enactment  was  not  unconstitu- 
tional as  impairing  the  obligation  of  a  power 
of  sale  executed  when  there  was  no  limitation, 
since  it  goes  onlv  to  the  remedy,  and  gives  a 
reasonable  time  for  the  execution  of  the  power 
before  the  statute  works  a  bar. 

[EM.  Note. — For  other  cases,  see  Constitntion- 
al  Law,  Cent  Dig.  |  506;  Dec.  Dig.  §  171.*] 

Appeal  from  Superior  Court,  Wilson  Coun- 
ty; Ferguson,  Judge. 

Controversy  between  W.  W.  Graves  and 
Thomas  Howard,  executor,  and  otbers,  heard 
upon  agreed  facts.  Judgment  for  Graves, 
and  Howard  appeals.    Affirmed. 

This  controversy  Is  heard  upon  the  follow- 
ing agreed  facts: 

"(1)  That  on  the  4th  day  of  January, 
1900,  J.  B.  Stickney  and  his  wife,  Martha 
H.  Stickney,  executed  and  delivered  unto 
Mrs.  M.  P.  Morgan,  of  the  state  of  Alabama, 
and  the  sister  of  J.  B.  Stickney,  a  mortgagee 
deed  upon  certain  lands  lying  and  being  in 
the  town  of  Wilson,  county  of  Wilson,  N.  C, 
containing  two  acres,  and  being  the  resi- 
dence of  the  said  J.  B.  Stickney  and  his  wife, 
Martha  H.  Stickney,  the  said  J.  B.  Stickney 
being  the  owner  in  fee  thereof,  which  mort- 
gage is  duly  recorded  in  book  No.  54,  at  page 
579,  in  the  office  of  the  register  of  deeds  of 
Wilson  county,  for  the  purpose  of  securing 
a  note  given  by  the  said  J.  B.  Stickney  to 
the  said  M.  P.  Morgan,  for  the  sum  of  $1,- 
000,  due  and  payable  on  the  4th  day  of  Jan- 
uary, 1901. 

"(2)  That  on  the  17th  day  of  January, 
1903,  for  the  purpose  of  securing  the  note 
given  by  the  said  J.  B.  Stickney  to  J.  Alvln 
Clark,  for  |1,000,  due  one  year  after  date, 
the  said  J.  B.  Stickney  and  wife,  Martha  H. 
Stickney,  executed  unto  the  said  J.  Alvln 
Clark  a  mortgage  upon  the  same  property 
described  in  the  mortgage  of  J.  B.  Stickney 
and  wife  to  M.  P.  Morgan,  above  referred  to, 
which  said  mortage  was  duly  recorded  in 
book  No.  66  at  page  207  in  the  office  of  the 
register  of  deeds  of  Wilson  county. 

''(3)  That  thereafter,  before  the  6th  day 
of  May,  1907,  the  said  Mrs.  M.  P.  Morgan 
died  domicile  in  the  state  of  Alabama,  hav- 
ing first  made  and  published  her  last  will 
and  testament,  which  said  last  will  and  tes- 
tament was  duly  admitted  to  probate  in  a 
court  of  competent  jurisdiction,  and  the 
executor  therein  named  duly  and  properly 
qualified  under  the  laws  of  the  state  of  Ala- 
bunia. 

"(4)  That  by  the  terms  of  her  last  will  and 
testament  the  said  M.  P.  Morgan  bequeathed 
the  said  note  to  Martha  H.  Stickney,  and 
the  said  note  was  thereafter  duly  and  prop- 
erly transferred  and  assigned  to  the  said 
Martha   H.    Stickney   by  her  executor. 

"(5)  That  thereafter,  to  wit  on  about  the 
1st  day  of  November,  1908,  the  said  Martha 
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H.  Stlcknej  died  domicile  in  tlie  county  of 
Wilson,  state  of  North  Carolina,  having  first 
made  her  last  will  and  testament,  in  which 
said  last  will  and  testament  she  named 
Thomas  Howard  as  executor,  and  the  said 
last  will  and  testam^it  was  duly  admitted 
to  probate  in  the  superior  court  of  Wilson 
county. 

"(6)  That  by  the  terms  of  said  last  will 
and  testament  all  the  property  of  the  said 
Martha  H.  Stickney  was  given  to  Thomas 
Howard,  as  trustee,  to  be  held  by  him  upon 
certain  uses  and  trusts  fully  set  forth  in 
the  said  last  will  and  testament 

"(7)  Thereafter  on  the day  of  Sep- 
tember, 1911,  the  said  J.  B.  Stickney  died 
domicile  in  the  county  of  Wilson,  intestate, 
and  no  administration  has  been  taken  out 
upon  his  estate,' he  having  left  no  property 
other  than  the  real  estate  described  and  con- 
veyed in  the  mortgage  above  referred  to,  and 
which  had  be^i  allotted  to  him  in  appropri- 
ate proceedings  as  a  homestead.  At  the 
death  of  the  said  J.  B.  Stickney,  he  owed  va- 
rious mortgage  indebtedness,  and  tliere  were 
various  judgments  docketed  against  him, 
the  aggregate  of  which  amounts  to  more 
than  the  value*  of  his  said  homestead. 

"(8)  That  nothing  whatever  was  ever  paid 
by  the  said  J.  B.  Stickney,  or  by  any  one  for 
him,  on  account  of  the  note,  which  he  gave 
to  the  said  M.  P.  Moigan,  and  which  was 
due  on  the  Ist  day  of  January,  1901,  and 
which  was  secured  in  the  mortgage  given  by 
him  and  his  wife,  Martha  H.  Stickney,  to  the 
said  M.  P.  Morgan,  being  the  mortgage  here^ 
inbefore  referred  ta 

"(9)  That  on  the  Slst  day  of  Ckstober,  1911, 
J.  Alvin  Clark,  pursuant  to  the  power  of 
sale  contained  in  the  mortgage  above  refer- 
red to,  sold  the  property  conveyed  therein  at 
public  auction  to  W.  W.  Graves,  for  the  sum 
of  seven  thousand  and  seven  hundred  dol- 
lars ($7,700). 

"(10)  That  the  said  Thomas  Howard, 
executor  of  Martha  H.  Stickney,  has  threa^ 
ened  to  cause  the  said  real  estate  to  be  sold 
pursuant  to  the  power  of  sale  contained  In 
the  mortgage  given  by  J.  B.  Stickney  and 
wife  to  M.  P.  Morgan,  and  to  take  all  neces- 
sary steps  to  have  the  said  power  of  sale 
executed. 

"(11)  The  said  W.  W.  Graves  contends 
that  the  purchaser  under  such  a  sale  would 
acquire  no  title  as  against  him;  his  conten- 
tion being  that  under  the  statute,  more  than 
10  years  having  elapsed  since  the  note,  se- 
cured in  the  mortgage,  fell  due,  and  no  pay- 
ments having  been  made  thereon,  neither  the 
mortgagor  nor  her  executors  or  administra- 
tors can  execute  such  power. 

"(12)  The  said  W.  W.  Graves  has  agreed 
to  and  with  the  said  Thomas  Howard,  trus- 
tee and  executor  aforesaid,  that,  if  the  court 
shall  be  of  the  opinion  that  the  power  of  sale 
contained  in  the  mortgage  aforesaid  can  be 
executed,  he  wlU  pay  off  and  discharge  the 


indebtedness  secured  fh^eln,  claiming  that 
he  has  a  right,  as  such  purchaser,  to  dis- 
charge any  and  all  valid  and  existing  liens. 

"Wherefore  it  is  agreed  that,  if  upon  the 
foregoing  f&cts  the  court  shall  be  of  the  opin- 
ion that  the  authority  to  execute  such  power 
of  sale  is  Inoperative  and  barred  by  the  stat- 
ute, the  said  Thomas  Howard,  executor 
aforesaid,  will  not  demand  and  cause  the 
same  to  be  executed,  but,  if  the  court  shall 
be  of  the  opinion  that  the  authority  to  ex- 
ecute such  power  is  not  Inoperative  and  bar- 
red, the  said  W,  W.  Graves  will  pay  off  and 
discharge  the  indebtedness  secured  in  the 
said  mortgage,  without  a  sale  being  had." 

The  only  legal  question  raised  on  these 
facts  is  whether  the  right  of  action  and  the 
right  to  foreclose  under  the  first  mortgage 
are  barred  by  the  statute  of  limitations,  and 
it  is  admitted  that  the  right  of  action  on  the 
note  is  barred  if  the  time  from  May  6,  1907, 
to  November  1,  1908,  during  which  time  the 
note  and  mortgage  were  the  property  of  the 
wife  of  J.  B.  Stickney,  is  counted.  It  is  al- 
so admitted  that  the  right  to  sell  under  the 
power  of  sale  is  barred  if  the  act  of  1905 
is  applicable  and  is  constitutional,  as  ap- 
plied to  the  facts  of  this  case. 

His  Honor  held  that  the  claim  of  the  de- 
fendant under  the  first  mortgage  and  the 
right  to  sell  were  barred,  and  he  excepted 
and  appealed. 

Pou  &  Finch,  of  Wilson,  and  Thos.  W. 
Sheltoh,  of  Norfolk,  Va.,  for  appellant  Con- 
nor &  Connor,  of  Wilson,  for  appellee. 

ALLEN,  J.  The  learned  counsel  for  the 
defendant  referred  us  to  the  decisions  of  the 
highest  courts  of  Indiana,  New  Jersey,  Lou- 
isiana, Wisconsin,  and  Penm^lvanla,  holding 
that  the  statute  of  limitations  does  not  run 
in  favor  of  the  husband  against  a  claim  own- 
ed by  his  wife,  to  which  we  have  given  care- 
ful and  respectful  consideratioh.  The  cases 
from  these  courts  rest  upon  the  principle  of 
the  common  law  that  the  wife  cannot  main- 
tain an  action  against  her  husband,  because 
of  the  unity  of  the  person,  or  upon  the 
ground  that  the  removal  of  the  commOn-law 
disability  by  statute  generally  does  not  con- 
fer upon  the  wife  the  right  to  sue  the  hus- 
band, in  the  absence  of  express  legislative 
declaration  to  that  effect,  and,  as  she  can- 
not sue,  the  period  of  coverture  is  not  count- 
ed against  her.  If,  therefore,  the  disability 
of  marriage  has  been  removed,  and,  in  addi- 
tion the  right  to  sue  the  husband  has  been 
conferred  on  the  wife  by  statute  in*  this 
state,  it  follows  that  the  authorities  relied 
OD.  are  not  applicable,  and  the  conclusion 
would  seem  to  be  inevitable,  in  the  absence 
of  an  exception  in  the  statute  of  limitations, 
that  the  period  of  coverture  would  be  count- 
ed against  the  wife. 

[1]  Under  our  Constitution  and  the  Revis- 
al,  {  2093,  the  real  and  personal  property  of 
any  female   in  this  state,  acquired  before 


1000 


75  SOUTHEASTBRN  BSPOBTBB 


(N.a 


marriage,  or  to  whleli,  after  marriage,  she 
may  become  In  any  manner  entitled,  is  her 
sole  and  separate  estate  and  property,  freed 
from  any  debts,  obligations,  or  engagements 
of  her  husband,  and  by  chapter  78,  Laws  of 
1899,  the  disability  of  marriage  was  remoyed 
(Bond  V.  Beverly,  152  N.  0.  63,  67  S.  B.  55), 
and  since  then  the  statute  of  limitations  runs 
against  the  wife  during  coverture. 

[2]  Bevisal,  I  408,  further  provides  that 
the  wife  may  maintain  an  action  without  the 
joinder  of  her  husband — (1)  when  the  action 
concerns  her  separate  property,  (2)  when  the 
action  is  between  herself  and  her  husband" ; 
and  our  court  has  construed  this  section  to 
confer  upon  the  wife  the  right  to  maintain 
.an  action  against  her  husband.  Shuler  v. 
Millsaps,  71  N.  a  297;  McCormac  v.  Wig- 
gins, 84  N.  C.  279 ;  Manning  v.  Manning,  79 
N.  O.  293,  28  Am.  Bep.  824;  Bobinson  v. 
Bobinson,  123  N.  C  137,  31  S.  B.  871;  Per- 
kins V.  Brinkley,  138  N.  a  158,  46  S.  IB.  541. 
The  statutes  of  limitations  contain  no  excep- 
tion in  favor  of  the  wife  when  she  holds  a 
claim  against  her  husband.  It  therefore  ap- 
pearing tliat  the  common-law  disability  has 
been  removed,  that  the  wife  may  sue  her 
husband,  and  that  there  is  no  exception  tn 
the  statute  of  limitations,  we  are  of  opin- 
ion that  the  time  fk'om  May  6,  1907,  to  No- 
v^nber  1,  1908,  must  be  counted  against  the 
defendant,  and  that  the  right  of  action  upon 
the  note  secured  by  the  mortgage  is  barred. 
This  conclusion  has  been  reached  by  other 
courts  under  statutes  similar  to  our  own. 
Wilson  y.  Wilson,  36  CaL  447,  95  Am.  Dec. 
197 ;  Bstate  of  Deaner,  126  Iowa,  701,  102  N. 
W.  825,  106  Am.  St  Bep.  875.  The  court 
says  in  the  California  case:  "How  is  the 
wife  to  avail  herself  of  the  use  of  the  prop- 
erty, or  place  it  in  the  category  of  her  sep- 
arate estate,  unless  she  can  recover  it  from 
the  debtor?  The  debtor  claims  that  the 
statute  of  limitations  is  running  against  her. 
How  is  she  to  avoid  the  bar,  if  she  cannot 
sue,  and  the  debtor  will  not  pay  without 
suit?  There  is  no  provision  to  prevent  the 
statute  running  in  such  case.  *  •  *  Sec- 
tion 7  of  the  practice  act  authorizes  the  wife 
to  sue  alone  'when  the  action  concerns  her 
separate  property,'  and  also  'when  the  action 
is  between  herself  and  her  husband.'  There 
is  no  limitation  as  to  the  kind  of  actions 
that  may  be  maintained  'between  herself  and 
her  husband' ;  and  section  395,  as  amended  in 
1865-66,  authorizes  the  husband  and  wife  to 
testify  on  their  own  behalf,  or  on  behalf  of 
each  other,  as  witnesses  in  actions  between 
themselves,  except  in  actions  of  divorce.  This 
provision  contemplates  that  there  may  be  ac- 
tions between  husband  and  wife  other  than 
those  relating  to  divorces.  What  are  they, 
unless  relating  to  rights  of  property?  Dis- 
putes with  respect  to  property  may  arise 
between  them  when  the  separate  existence 
of  the  wife,  and  a  separate  right  of  proper- 
ty, is  recognized  at  law,  as  in  this  state,  as 


well  as  other  matters;  and,  when  they  do 
arise,  there  is  as  great  necessity  for  a  Ju- 
dicial determination  of  the  questions  as  when 
they  arise  between  other  parties.  A  litiga- 
tion of  the  kind  between  husft>and  and  wlfis 
may  be  unseemly  and  abhorrent  to  our  ideas 
of  propriety,  but  a  litigation  in  one  form 
can  be  no  more  so  than  in  another,  and  no 
more  so  than  the  necessity  itself  which  gives 
rise  to  the  litigation.  The  present  policy  of 
the  law  is  to  recognize  the  separate  legal 
and  civil  existence  of  the  wife,  and  separate 
rights  of  ivoperty,  and  the  very  recognition 
by  the  law  of  such  separate  existence,  and 
rights  at  law  as  well  as  in  equity,  to  hold 
and  enjoy  separate  property,  involves  a  ne- 
cessity for  opening  the  doors  of  the  Judicial 
tribunals  to  her,  in  order  that  the  rights 
guaranteed  to  her  may  be  protected  and  en- 
forced." And  in  the  Iowa  case:  "No  excep- 
tion in  behalf  of  married  women  of  actions 
against  their  husbands  is  found  in  the  stat- 
ute of  limitations.  It  provides  that  ^actions 
may  be  brought  within  the  times  herein  lim- 
ited respectively,  after  their  causes  aecroe, 
and  not  afterwards,  except  when  otherwise 
specially  declared.  •  •  ^  Those  founded 
on  wtitten  contracts  ^  •  •  within  10 
years.'  Oode,  f  3447.  As  all  exo^itions  not 
'otherwise  specially  declared'  are  excluded, 
we  are  not  permitted  to  insert  any,  even 
though  we 'might  think  that,  owing  to  the 
relation  of  the  husband  and  wife^  she  should 
be  reUeved  from  the  necessity  of  pressing 
her  claims  against  her  husband  in  order  to 
keep  them  alive.  That  was  a  matter  for  leg- 
islative consideration,  and  does  not  omsti- 
tute  a  reason  tor  refnsal  t>y  the  courts  to 
give  effect  to  a  specific  statote  to  the  con- 
trary. •  •  #  The  cases  cited  from  states 
where  the  conunon-law  prevails— that  the 
husband  may  not  sue  the  wife — are  not  in 
point,  and  those  resting  on  statutes  some- 
what similar  to  ours  do  not  meet  our  ap- 
proval." The  case  of  Wilkes  v.  Allen,  131 
N.  C.  280,  42  S.  91  616,  Is  not  in  conflict 
with  this  view,  as  it  was  decided  before  the 
disability  of  marriage  was  removed. 

[3]  If,  however,  the  rule  was  otherwise, 
and  ordinarily  the  statute  of  limitations 
would  not  run  in  favor  of  the  husband  up- 
on a  contract  with  his  wife,  it  appears  in 
this  case  that  the  statute  had  begun  to  Tun 
before  the  wife  became  the  owner  of  the 
note  and  mortgage,  and  as  was  said  in 
Gausey  v.  Snow,  122  N.  a  829,  29  S.  K.  360: 
"The  statute  of  limitations  had  begun  to  run 
before  she  received  it,  and  her  coverture  did 
not  stop  it" 

The  appellant  further  contends  that,  al- 
though tile  right  of  action  on  the  note  is 
barred,  there  was  no  limitation  as  to  the 
power  of  sale  prior  to  the  Bevisal  of  1905 
(Menzel  v.  Hinton,  132  N.  C.  660,  44  S.  E. 
885,  95  Am.  St  Bep.  647),  that  this  became 
a  part  of  the  contract,  and  that  the  act  of 
the  Legislature  (Bev.  f  1044)  declaring  that 
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tlie  power  of  sale  tn  a  mortgage  shall  be  In* 
operative  when  the  right  of  action  to  fore- 
doBe  iB  barred,  impairs  the  obligation  of  the 
contract,  and  is  nnconstltutional  and  void. 
The  statute  nndonbtedly  purports  to  deal  with 
existing  contracts  because  it  says:  "When- 
ever an  action  to  foreclose  any  such  mort^ 
gage  or  deed  of  trust  is  now  barred  by  the 
statute  of  limitations,  the  authority  to  ex- 
ecute  the  power  of  sale  contained  therein 
shall  be  barred  on  the  first  day  of  January, 
one  thousand  nine  hundred  and  seven."  Bid 
the  Legislature  have  this  power? 

[4]  It  is  true  that  laws  in  force  at  the  time 
a  contract  is  made  become  a  part  of  the  con- 
tract, but  this  does  not  prevent  a  change  in 
the  remedy. 

[S]  The  rule,  with  its  limitaUons,  is  well 
stated  in  Cooley,  Const  Lim.  402  et  seq.  as 
follows:  "Citizens  have  no  vested  right  in 
the  existing  general  laws  of  the  state  which 
can  preclude  th^r  amendment  or  repeal, 
and  there  is  no  implied  promise  on  the  part 
of  the  state  to  protect  its  citizens  against 
incidental  injury  occasioned  by  changes  in 
the  law.  *  •  *  The  obligation  of  a  con« 
tract  consists  in  its  binding  force  on  the 
party  who  makes  It  This  depends  on  the 
laws  in  existence  when  it  Is  made.  These 
are  necessarily  referred  to  in  all  contracts, 
and  forming  a  part  of  them  as  the  measure 
of  the  obligation  to  perform  them  by  the 
one  party,  and  the  right  acquired  by  the 
other.  There  can  be  no  other  standard  by 
which  to  ascertain  the  extent  of  either  than 
Uiat  which  the'terms'  of  the  contract  indi- 
cate, according  to  tlieir  settled  legaa  mean- 
ing. When  tt  becomes  conannuaated,  the 
law  defines  the  duty  and  the  right  compels 
<H^  party  to  perform  the  thing  contracted 
for,  and  gives  the  other  a  right  to.  enforce 
the  performance  by  the  remedies  then  in 
force.  If  any  subsequent  law  affect  to  di- 
minish the  duty  or  to  impair  the  right  it 
necessarily  bears  on  the  obligation  of  the 
contract,  in  favor  of  One  party,  to  the  in- 
jury of  the  other ;  hence  any  law  which  in 
its  oi>eratlons  amounts  to  a  denial  or  ob- 
struction of  the  rights  accruing  by  a  con- 
tract, though  professing  to  act  only  on  the 
remedy,  is  directly  obnoxious  to  the  prohibi- 
tion of  the  Constitution.  It  is  the  civil  ob- 
ligation of  contracts  which  (the  Constitu- 
tion) Is  designed  to  reach;  that  is,  the  ob- 
ligation which  is  recognized  by,  and  results 
from,  the  law  of  the  state  in  which  it  is 
made.  *  •  ff  guch  being  the  obligation 
of  a  contract  it  is  obvious  that  the  rights 
of  the  parties  in  respect  to  it  are  liable  to 
be  affected  in  many  ways  by  Changes  in  the 
laws,  which  it  could  not  have  been  the  in-' 
tention'  of  the  constitutional  provision  to 
preclude.  There  are  few  laws  which  govern 
the  general  police  of  a  state,  or  the  govern- 
ment of  its  citizens,  in  their  intercourse 
with  each  other  or  with  strangers,  which 
may  not  in  some  way  or  other  affect  the 
contracts  which  they,  have,  entered  into  or 


may  thereafter  form.  SVnr  what  are  laws  of 
evidence,  or  which  concern  remedies,  frauds, 
and  perjuries,  laws  of  registration,  and 
those  which  affect  landlord  and  tenant 
sales  at  auction,  acts  of  limitation,  and 
those  which  limit  the  fees  of  professional 
men,  and  the  charges  of  tavern  keepers,  and 
a  multitude  of  others  which  crowd  the  codes 
of  every  state,  but  laws  which  may  affect 
the  validity,  construction  or  duration,  or  dis- 
charge of  contracts?*  But  the  changes  in 
these  laws  are  not  regarded  as  necessarily 
affecting  the  obligation  of  contracts.  What- 
ever belongs  merely  to  the  remedy  may  be 
altered  according  to  the  will  of  the  state, 
provided  the  alteration  does  not  impair  the 
obligation  of  the  contract;  and  it  does  not 
impair  it  provided  it  leaves  the  parties  a- 
snbstantlal  remedy,  according  to  the  course 
of  justice  as  it  existed  at  the  time  the  con- 
tract was.  made.  It  has  accordingly  been 
held  that  laws  changing  remedies  for  the  en- 
forcement of  legal  contracts,  or  abolishing 
one  remedy  where  two  or  more  existed,  may 
be  perfectly  valid,  even  though  the  new  or 
the  remaining  remedy  be  less  convenient 
than  that  which  was  abolished,  or  less 
prompt  and  speedy." 

The  Supreme  Court  of  the  United  States 
In  Terry  v.  Anderson,  D5  U.  S.  628,  24  L. 
Bd.  365,  sustained  a  statute  as  reasonable, 
which  gave  only  nine  months  and  seventeen 
days  within  which  to  enforce  a  claim,  and 
said  upon  the  question  now  before  us: 
*<This  court  has  often  decided  that  statutes 
of  limitation  affecting  existing  rights  are 
not  unconstitutional,  if  a  reasonable  time  is 
given  for  the  commencement  of  an  action 
before  the  bar  takes  effect  Hawkins  v. 
Barney,  5  Pet  457,  8  L.  Bd.  190;  Jackson 
V.  Xismphire,  3  Pet  280,  7  U  Ed.  679 ;  SohA 
V.  Waterson,  17  WalL  596,  21  L.  Ed.  737; 
Sturges  V.  Crowninshield,  4  Wheat.  122,  4 
ll  Ed.  629.  And  it  is  difficult  to  see  why, 
if  the  Legislature  may  prescribe  a  limitation 
where  none  existed  before,  it  may  not 
change  one  which  has  already  been  estab- 
lished. The  parties  to  a  contract  have  no 
more  vested  interest  in  a  i>artlcular  limita- 
tion which  has  been  fixed,  than  they  have  in 
an  unrestricted  right  to  sue.  They  have  no 
more  a  vested  interest  in  the  time  for  the 
commencement  of  an  action  than  they  have 
in  the  form  of  the  action  to  be  commenced; 
and,  as  to  the  forms  of  actions  or  modes  of 
remedy,  it  is  well  settled  that  the  Legis- 
lature may  change  them  at  its  disoretion, 
provided  adequate  means  of  enforcing  the 
right  remain.  .  We  have  had  occasion  tp. 
consider  this  subject  at  the  .present  term,  in 
Tennessee  v.  Sneed  [96  U.  S.  69,  24  L.  Ed. 
610].  In  all  such  cases,  the  question  is  one 
of  reasonableness,  and  we  have,  therefore/ 
only  to  consider  whether  the  time  allowed 
in  this  statute  is,  under  all  the  circum- 
stances, reasonable.  Of  that  the  Legielatiiire 
.is.  primarily  the  judge,  and  we  cannot  over- 
rule the  decision  of  that  department  -of*  the 
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government,  unless  a  palpable  error  has 
been  committed.  In  judging  of  that  we 
must  place  ourselves  In  the  position  of  the 
legislators,  and  must  measure  the  time  of 
limitation  in  the  midst  of  the  circumstances 
which  surrounded  them,  as  nearly  as  possi- 
ble; for  what  Is  reasonable  in  a  iMirticular 
case  depends  upon  Its  particular  facts." 
This  case  was  approved  In  Koshkonong  v. 
Burton,  104  U.  S.  675,  26  L.  Ed.  886,  and  in 
Turner  v.  New  York,  168  U.  S.  94.  18  Sup. 
Ct  40,  42  li.  Ed.  392;  the  court  saying  In 
the  last  case:  "It  is  well  settled  that  a 
statute  shortening  the  period  of  limitation 
Is  within  the  constitutional  power  of  the 
Legislature,  provided  a  reasonable  time,  tak- 
ing into  consideration  the  nature  of  the 
case,  is  allowed  for  bringing  an  action  after 
the  passage  of  the  statute  and  before  the 
bar  takes  effect'*  The  same  doctrine  has 
beeia  announced  by  our  court :  "It  is  settled 
beyond  controversy  that,  while  the  Legisla- 
ture  has  the  power  to  extend  or  reduce  the 
time  In  which  an  action  may  be  brought, 
this  Is  subject  to  the  restriction  that,  when 
the  limitation  is  shortened,  'a  reasonable 
time  must  be  given  for  the  commencement 
of  an  action  before  the  statute  works  a  bar.' 
Strickland  v.  Draughan,  91  N.  G.  103,  and 
cases  there  cited;  Ck)o]ey,  Const,  Lim.  450 
(8th  Ed.)  and  cases  there  cited."  Nichols  v. 
Railroad,  120  N.  O.  498,  26  S.  E.  643. 

The  right  to  sell  under  the  power  did  not 
expire  under  the  statute  for  more  than  five 
years  after  Its  enactment,  which  was  an 
ample  protection  of  the  rights  of  the  parties. 

We  find  no  error. 

Affirmed. 


<1B9  N.  C.  556) 

AMERICAN  STEEL  ft  WIRE  CO.  T.  COPE- 
LAND  et  aL 

(Supreme  Court  of  North  Carolina.     Oct.  9, 

1912.) 

1.  EviDENCB    (§  442*)— Pabol  Evidence — 
Sepabate  Oral  Contbaot. 

In  an  action  for  the  price  of  a  car  load  of 
wire,  where  plaintiff  claimed  that  there  was  no 
agreement  except  a  written  order  for  the  car, 
and  where  defendant  claimed  that  the  entire  con- 
tract was  in  parol,  and  that  the  order  for  the 
car  was  only  in  part  execution  of  the  contract, 
evidence  as  to  what  the  entire  contract  was 
was  admissible;  the  rule  excluding  parol  evi- 
dence adding  to  or  varying  a  written  contract 
having  no  application. 

[E}d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §1  1874r-1897;   Dec  Dig.  {  442.*] 

2.  Bvidencb  (S  243*)— ADUIB8I0N&— Agent- 
Admission  Afteb  Event. 

Admissions  by  plaintiff*8  agent  were  in- 
admissible in  an  action  for  the  price  of  goods 
sold,  where  they  were  made  after  the  transac- 
tion or  event. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Gent  Dig.  tf  908-915;   Dec.  Dig.  $  243.*] 

8.   WlTNESEOBS      (i      390*)     —    OONTAADICTOBT 

STATEMENT&— Deposition. 

Where  a  deposition  of  a  seller^s  agent  was 
on  file  denying  a  contract  for  the  sale  of  ^oods 
as  claimed  by  the  buyer,  and  the  seller,  m  an 


action  for  the  price,  tntrodnced  ancb  deposi- 
tion, the  declaration  of  such  agent,  admitting 
the  making  of  the  contract,  though  made  after 
the  transaction,  was  competent  to  contradict 
the  deposition. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  1 1247;   Dec.  Dig.  §  390.*] 

4.  Tbial  (f  69*)— Admission  or  Evidence— 

DiSCBETION  OF  TBIAL  COUBT. 

In  the  exercise  of  its  discretion,  the  trial 
court  may  permit  the  introduction  of  evidence 
out  of  its  order. 

[Ed.  Note.— B'or  other  cases,  see  Trial,  Cent 
T>\g.  §1  13&-140,  142,  143,  145;  Dec.  Dig.  f 
59.*] 

6.  Contbacts  (8  9*)— Requisites— Cebtainty. 
A  contract  must  be  definite  and  certain, 
or  capable  of  being  made  so. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  10-20;  Dec.  Dig.  §  9.*] 

6.  Saubs  (§  22*)-*CoNTBAOT— Offbb  and  Ac- 
ceptance. 

An  agreement  by  a  manufacturer  to  fur- 
nish a  dealer  all  the  wire  he  needed  for  his 
trade  constitutes  a  continuing  offer  on  the 
part  of  the  company  to  sell,  which,  when  ac- 
cepted pro  tanto  by  an  order  before  withdraw- 
al of  the  offer,  becomes  effective  as  a  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  (Dent 
Dig.  tS,  39-43;   Dec  Dig.  §  22.*] 

7.  Sales  (§  418*)— Loss  of  Pbofits— Bbsaoh 
or  Contbaot. 

Where  a  manufacturer  contracted  to  sell 
a  dealer  all  the  wire  he  needed  to  supply  his 
customers  and  fixed  the  cost  and  selling  prices, 
profits  were  recoverable  by  the  dealer  on  a 
breach  of  contract  since  they  were  within  the 
contemplation  of  tne  parties,  and  were  not  dif- 
ficult  of  ascertainment 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  If  1174-1201;   Dec.  Dig.  $  418.*] 

Appeal  from  Superior  Court,  Lenoir  Comi- 
ty;  O.  H.  Allen,  Judge. 

Action  by  the  American  Steel  A  Wire 
Company  against  A.  S.  Copeland  and  others, 
with  counterclaim  by  defendants.  Judgm^at 
for  defendants,  and  plaintUf  appeals.  No 
error. 

This  action  was  instituted  to  recover  $610.- 
94,  as  the  purchase  price  of  a  car  load  of 
wire  shipped  by  the  plaintiff  to  the  defend- 
ants. The  defendants  admitted  the  purchase 
of  the  car  of  wire  at  the  price  named,  and 
set  up  a  counterclaim  for  damages  in  the 
sum  of  |650  for  breach  of  contract  by  the 
plaintiff,  under  which  they  allege  that  the 
plaintiff  agreed  to  furnish  the  defendant 
wire,  which  contract  was  altered  Into  be- 
tween the  plaintiff  and  defendants  on  or 
about  the  21st  day  of  June,  1910,  and  that 
the  car  load  of  wire,  for  the  purchase  price 
of  which  the  plaintiff  was  suing,  represented 
only  a  portion  of  the  wire  which  the  plain- 
tiff was  to  ship  the  defendants  under  the 
contract  The  plaintiff  denied  the  contract 
set  out  by  the  defendants. 

The  defendants  offered  evidence  t^n^tng 
to  prove:  That  they  were  general  Cam 
sui^ly  merchants  in  the  dty  of  Kinston,  N. 
C.  That  on  or  about  the  21st  day  of  June^ 
1910,  McKelcan,  an  agent  and  r^resentative 
of  the  plaintiff  company,  approached  the  de- 
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f endants  for  the  purpose  of  selling  them  wire. 
That  the  defendants  at  this  time  were  using 
another  brand  of  wire,  and  had  a  large  de- 
mand for  wire  fences  from  their  customers. 
That  B.  W.  Canady  &  Son  were  handling  the 
plaintiff's  wire  In  Klnston,  and  on  this  ac- 
count McKelcan  stated  to  them  that  he  could 
not  ship  them  wire  to  Klnston,  but  would  ship 
wire  to  Graingers,  which  Is  near  Klnston, 
from  which  point  the  defendants  could  have 
It  sent. to  Klnston.  That  the  defendants 
stated  to  McKelcan  that  they  would  not 
care  to  purchase  any  wire  from  the  plaintiff 
unless  they  could  get  all  they  wanted;  that 
they  would  sell  a  car  load  a  month,  or  at 
least  five  or  six  car  loads  a  year,  and  prob- 
ably more.  That  McKelcan  thereupon  agreed 
that  the  plaintiff  would  furnish  the  defend- 
ants all  the  wire  that  they  wanted  for  their 
trade,  and,  in  addition  thereto,  would  help 
advertise  this  wire  all  through  the  different 
counties,  and  guaranteed  to  the  defendants 
to  furnish  them  all  the  wire  that  they  would 
require.  That  in  pursuance  thereof,  the  de- 
fendants and  the  plaintifTs  agent  sent  the 
order  for  the  one  car,  for  the  purchase  price 
of  which  this  action  is  brought  That  upon 
the  request  of  the  said  McKelcan,  the  de- 
fendants furnished  the  plaintiff  with  the 
mailing  list  of  their  customers,  •  containing 
about  500  names,  to  whom  it  appears  the 
plaintiff  wrote  circular  letters,  which  read 
In  part  as  follows:  ''In  order  that  you  and 
others  In  your  vicinity  may  see  this  fence 
and  look  into  its  good  qualities,  we  have  ar- 
ranged that  a  liberal  stock  be  carried  by 
Gopeland  Brothers,  Klnston,  North  Carolina, 
who  will  be  glad  to  give  you  one  of  our  com- 
prete  catalogues."  That  the  plaintiff  also 
sent  the  defendants  an  electrotype  contain- 
ing a  photograph  of  the  wire  fences,  which 
the  defendants  used  in  advertising  In  the 
Klnston  Free  Press  at  the  rate  of  $25  per 
month.  That  the  one  car  load  arrived  and 
was  sold  by  the  defendants  In  about  two  or 
three  weeks,  and  the  second  car  ordered 
under  the  contract,  and  the  plaintiff  declined 
to  ship  the  second  car.  That  the  defendants 
were  out  of  wire  about  six  weeks,  during 
which.,  time  they  could  have  sold  a  car  at 
a  profit  of  $300  per  car.  This  was  based 
upon  the  demands  made  by  their  customers 
for  the  wire.  One  hundred  and  twenty  half 
rolls  of  wire  Is  a  minimum  car  load  lot 
That  the  defendants  could  have  bought  some 
lighter  wire,  made  by  different  people  than 
the  plaintiff,  from  L.  Harvey  &  Son,  at  5  per 
cent  discount,  but  not  the  same  kind  or  grade 
of  wire  which  the  plaintiff  should  have  fur- 
nished the  defendants  and  which  they  were 
advertising  as  being  sold  by  the  defendants; 
but  they  could  not  have  purchased  from  their 
competitors  B.  W.  Canady  &  Son  wire  at 
any  such  per  cent  advance.  The  plaintiff, 
by  the  depositions  of  McKelcan  and  Dietrich, 
denied  that  there  was  any  contract  except 
the  order  for  the  one  car  of  wire,  and  fur- 


ther attempted  to  deny  that  the  agent  had 
any  authority  to  bind  the  plaintiff,  although 
Dietrich  stated  that  McKelcan's  authority 
"was  such  as  Is  generally  given  to  a  travel- 
ing salesman."  Exception  was  taken  by  the 
plaintiff  to  the  admission  of  the  evidence 
tending  to  prove  that  the  agent  of  the  plain- 
tiff agreed  to  furnish  all  the  wire  the  de- 
fendants wanted,  upon  the  ground  that  the 
order  for  the  car,  which  was  shipped,  con- 
stituted the  contract,  and  that  parol  evidence 
was  inadmissible  to  add  to  or  vary  it  The 
defendants  were  permitted  to  prove  that 
they  had  a  conversation  with  the  agent  of 
the  plaintiff,  McKelcan^  after  the  refusal  to 
ship  the  second  car,  and  that  he  admitted 
that  he  agreed  to  furnish  all  the  wire  the 
defendants  wanted,  and  the  plaintiff  excepted. 
The  i^aintiff  introduced  the  deposition  of 
McKelcan,  In  which  he  denied  the  contract 
as  contended  for  by  the  defendants. 

His  honor  charged  the  Jury  on  the  question 
of  damages,  as  follows:  "You  will  confine 
the  question  of  damages  to  the  inquiry  as 
to  whether  there  was  an  agreement  made 
with  the  defendants  by  the  agent,  approved 
by  the  plaintiff  and  ratified  by  them,  by 
their  conduct,  correspondence,  and  if  they 
refused  to  comply  with  the  agreement,  and 
by  reason  of  that  refusal  the  defendants  were 
damaged,  and,  if  so,  in  what  amount  they 
were  damaged.  That  damages  would  have 
to  be  confined  to  such  evidence  as  would 
enable  you  to  ascertain  reasonably  the 
amount  That  is  to  say,  the  defendants 
could  not  recover  for  what  we  call  'specula- 
tive damages.*  He  could  not  calculate  that 
he  might  have  sold  large  amounts  of  wire 
and  make  estimates  upon  that,  but  he  would 
have  to  base  his  estimates  as  to  what  he 
could  have  sold  upon  the  demands  for  wire 
made  upon  him  by  his  customers,  and  such 
expenses  as  he  went  to  preparatory  to  carry- 
ing out  the  agreement,  like  the  advertising. 
The  defendants  cannot  recover  in  their  coun- 
terclaim more  than  they  can  show  they  have 
been  damaged  by  advertising  and  by  failure 
to  be  able  to  supply  for  the  actual  demands 
that  were  made  upon  them,  and  it  was  their 
duty  to  exercise  care  in  restricting  the 
amount  of  loss,  if  any,  as  much  as  possible, . 
and,  as  I  have  already  said,  the  defendants 
cannot  recover  speculative  profits,  nor  re- 
mote profits  for  damage  to  his  business,  if 
any.  I  believe  he  Is  making  no  claim  for 
that,  nor  can  he  recover  for  possible  or  prob- 
able profit  on  sales  of  goods,  except  such 
sales  as  he  shows  to  the  jury  he  could  have 
made  by  reason  of  demands  that  were  made 
upon  them  by  their  customers.  And  the 
burden  Is  upon  the  defendants  to  prove  by 
the  greater  weight  of  the  evidence  that  they 
are  damaged,  and  the  amount  of  the  dam- 
ages."   Plaintiff  excepted. 

The  evidence  as  to  damages  was  as  to  the 
loss  of  profits  on  one  car  of  wire,  and  the 
Jury  awarded  the  amount  claimed,  $300,  and 


1004 


n   SOUTHBASTBBN  BBPORTBB 


(N.a 


from   the  Judgment  rendered  the  plaintiff 
appealed. 

G.  G.  Moore,  of  Kinston,  for  appellant 
Rouse  &  Land,  of  Kinston,  for  appellees. 

ALLE3N,  J.  [1]  The  contention  of  the  de- 
fendants is  that  the  entire  contract  between 
them  and  the  plaintiff  was  in  parol,  and  that 
the  order  given  for  the  car  of  wire,  which  was 
shipped,  was  in  part  execution  of  the  con- 
tract, whUe  the  plaintiff  contends  that  there 
was  no  agreement  outside  of  the  written  or- 
der. It  was  competent  for  both  parties  to 
Introduce  evidence  in  support  of  their  con- 
tentions, and  the  rule  excluding  parol  evi- 
dence^ which  adds  to  or  varies  a  written  con- 
tract, has  no  application. 

[2-4]  The  evidence  of  the  defendants  as 
to  the  conversation  with  the  agent  of  the 
plaintiff  was  not  strictly  competent  at  the 
time  It  was  offered,  because  it  was  a  declara- 
tion after  the  event,  but  It  appears  that  the 
deposition  of  the  agent  was  on  file,  In  which 
he  denied  the  contract  as  contended  for  by 
the  defendants,  and  that  this  deposition  was 
introduced  by  the  plaintiff,  and  the  declara- 
tion of  the  agent  was  competent  to  contra- 
dict his  evidence  contained  in  the  deposition. 
His  honor  could  have  permitted  the  introduc- 
tion of  the  evidence  out  of  its  order,  in  the 
exercise  of  his  discretion,  and,  if  his  ruling 
was  not  on  this  ground,  it  is  not  reversible 
error,  because  the  evidence  was  made  com- 
petent by  the  Introduction  of  the  deposition. 

[5,6]  This  brings  us  to  the  consideration 
of  the  principal  question  debated  between 
counsel,  and  that  is  whether  the  agreement, 
as  proven  by  the  defendants,  is  wanting  in 
mutuality,  or  is  so  uncertain  that  it  cannot 
be  enforced.  We  have  said  at  this  term  in 
Elks  V.  Insurance  Ck>.,  75  S.  B.  808,  that  a 
contract  must  be  definite  and  certain  or  ca- 
pable of  being  made  so,  and  the  plaintiff  con- 
tends that  under  this  rule,  an  agreement  on 
Its  part.  If  made,  to  furnish  all  the  wire  the 
defendants  might  want,  would  be  too  indefi- 
nite to  create  an  enforceable  contract.  The 
authorities  are  not  in  harmony  on  this  ques- 
tion, some  sustaining  in  whole  or  in  p&rt  the 
contention  of  the  plaintiff,  as  In  Bailey  v. 
Austrian,  19  Minn.  535  (Gil.  465),  Tarbox  ▼. 
Gotzian,  20  Minn.  189  (Gil.  122),  Drake  v. 
Vorse,  52  Iowa,  419,  3  N.  W.  465,  Railroad  v. 
Bagley,  60  Kan.  425,  56  Pac.  758,  Harrison 
V.  Lumber  Co.,  119  Ga.  6,  45  S.  B.  731;  while 
others  hold  to  the  contrary  view.  A  contract 
was  sustained  in  Nat  E^r.  Co.  v.  Keystone 
Mfg.  Co.,  110  111.  427,  to  supply  all  the  pig 
iron  which  the  party  should  need,  use,  or 
consume  In  his  business;  in  Cooper  v.  Lan- 
sing ^Vheel  Co.,  94  Mich.  272,  54  N.  W.  39, 
34  Am.  St  Rep.  341,  to  furnish  such  quanti- 
ty of  wheels  as  he  may  require  during  a  cer- 
tain season;  In  Smith  v.  Morse,  20  La.  Ann. 
220,  to  furnish  all  the  Ice  they  might  require 
for  two  hotels  for  five  years;  in  Lumber  Co.  I 


y.  Obal  Co.,  160  111.  8S,  48  N.  E.  774,  81  Ii. 
B.  A.  529,  to  furnish  the  coal  company  its 
requirements  of  coal  for  a  certain  season; 
in  Dailey  v.  Can.  Co.,  128  Mich.  591,  87  N. 
W.  761,  to  furnish  all  the  tin  cans  that  plain- 
tiff might  use  in  his  factory  for  a  stated 
time;  and  in  Wells  v.  Alexandre,  130  N.  Y. 
642,  29  N.  B.  142,  15  L.  E.  A.  218,  to  fur- 
nish the  coal  needed  for  steamers  during  one 
year.  These  authorities  would  Justify  us  in 
sustaining  the  agreement  as  a  valid  contract, 
binding  between  the  parties,  at  the  time 
the  agreement  was  made,  but  it  is  not  neces- 
sary to  go  so  far,  as  it  appears  that,  after 
the  shipment  of  one  car,  the  defendants  or- 
dered another,  which  the  plaintiff  refused 
to  deliver,  and  the  evidence  as  to  the  amount 
of  damages  was  directed  to  the  loss  of  sales 
from  this  car,  and  his  honor  restricted  the 
recovery  to  the  profits  that  would  have  been 
made  on  sales  to  customers  who  applied  for 
the  wire,  and  could  not  get  itk 

In  any  event,  the  agreement  constitnted  a 
continuing  offer  to  sell,  on  the  part  of  the 
plaintiff,  which  when  accepted,  before  the 
withdrawal  of  the  offer,  became  effective  as 
a  contract,  and  the  order  for  the  second  car 
was  an  acceptance  of  the  offer  pro  tanto.  This 
was  decided  in  Railroad  v.  Witham,  9  C  P. 
19,  and  is  approved  in  Clark  on  Contracts, 
119,  120;  1  Page,  Con.  §  807;  Biah.  Con.  f 
78.  The  case  from  the  court  of  common  pleas 
is  summarized  in  Bishop,  supra,  aa  follows: 
"In  one  case  parties  agreed  that  one  of  them 
should  supply  the  other  during  a  designated 
period  with  certain  stores,  as  the  latter 
might  order.  He  made  an  order,  which  was 
filled,  then  made  another,  which  was  de- 
clined; and  on  suit  brought  the  defendant 
rested  his  case  on  the  lack  of  mutuality  in 
the  contract,  which,  he  contended,  rendered 
it  void.  Plainly  it  stood,  in  law,  as  a  mere 
continuing  offer  by  the  defendant,  but,  when 
the  plaintiff  made  an  order,  he  thereby  ac- 
cepted the  offer  to  the  extent  of  the  order, 
and  it  was  too  late  for  the  other  to  recede. 
So  judgment  went  for  the  plaintiff." 

[7]  We  are  also  of  opinion  that  the  defend- 
ants were  entitled  to  recover  profits.  This 
question  has  been  discussed  so  clearly  and 
elaborately  by  Justice  Walker  in  Machine 
Co.  V.  Tobacco  Co.,  141  N.  C.  284,  53  S.  B. 
885,  and  by  Justice  Hoke  in  Wilkinson  v. 
Dunbar,  149  N.  a  22,  62  &  E.  748,  in  which 
the  leading  authorities  are  reviewed,  that  we 
need  do  no  more  than  refer  to  those  cases. 
In  the  first  the  court  says:  ^'Generally  speak* 
Ing,  the  amount  that  would  have  been  re- 
ceived if  the  contract  had  been  kept  and 
which  will  completely  Indemnl^  the  Injured 
party  is  the  true  measure  of  damages  for  its 
breach.  Where  one  violates  his  contract,  he 
is  liable  for  such  damages,  including  gains 
prevented  as  well  as  losses  sustained,  which 
may  fairly  be  supposed  to  have  entered  into 
the  contemplation  of  the  parties  when  they 
made  the  contract — that  Is,  such  aa  might 
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naturally  be  expected  to  follow  its  ylolatioii 
— and  they  must  be  certain,  both  In  their  nd- 
tnre  and  in  respect  to  the  canse  from  which 
they  proceed.  It  is  the  role  last  stated  which 
principally  raises  the  doubt  as  to  whether 
profits  of  the  fnture  shonld  be  included  in  the 
estimate  of  damages.  They  may  be  necessary 
to  completely  indemnlf;y  the  Injured  party 
and  they  may  also  answer  the  other  require- 
ment, in  that  the  loss  of  them  may  naturally 
be  expected  to  proximately  resnlt  from  a 
breach  of  the  contract;  but  there  still  re- 
mains another  Important  element  to  be  con- 
sidered, and  that  is  whether  there  is  any 
reliable  standard  by  which  they  can  be  as- 
certained, for  we  have  seen  that  the  dam- 
ages must  be  certain,  and  this  certainty 
which  is  required  does  not  refer  solely  to 
their  amount,  but  also  to  the  question  whether 
they  will  result  at  all  from  the  breach.  It  is 
clear  that,  whaiever  profits  are  rejected  as 
an  item  in  the  calculation  of  damages,  it  is 
because  they  are  subject  to  too  many  con- 
tingencies and  are  dependent  upon  the  fluc- 
tuations of  markets  and  the  chances  of  busi- 
ness to  constitute  a  safe  criterion  for  an  es- 
timate of  damages.  *  *  *  It  will  be  seen, 
therefore,  that  the  earlier  rule  which  exclud- 
ed profits  altogether,  as  an  element  of  dam- 
ages, as  being  in  their  very  nature  too  uncer- 
tain to  be  considered  (Hale  on  Damages,  72), 
has  been  modified  so  as  to  permit  their  in- 
clusion In  the  asaessment  If  they  are  proxi- 
mate and  certain,"  and  in  the  second:  'It 
is  w^l  established  ttiat  where  there  has  been 
definite  and  absolute  breach  of  a  contract 
which  is  single  and  entire  that  all  damages, 
both  present  and  prospective,  suffered  by  the 
injured  party,  may  and  nsually  must  be  re- 
covered in  one  and  the  same  action,  and, 
when  prospective  damages  are  allowed,  they 
must  be  such  as  were  In  reasonable  contem- 
plation of  the  parties,  and  capable  of  being 
ascertained  with  a  reasonable  degree  of  cer- 
tainty. This  requirement  as  to  the  certainty 
of  damages  recoverable  is  frequently  said  to 
exclude  the  idea  of  profits,  but  this  statement 
must  be  understood  to  refer  to  the  profits 
expected  by  reason  of  collateral*  engage- 
ments of  the  parties,  or  the  profits  of  a  go- 
ing concern  to  arise  from  current  sales 
and  bargains  which  are  yet  to  be  made 
and  dependent,  to  a  great  extent,  on  the 
uncertainty  of  trade  and  fluctuations  of  the 
market.  *  *  *  But  profits  or  advantag- 
es which  are  the  direct  and  Immediate 
fruits  of  the  contract  entered  into  between 
the  parties  stand  upon  a  different  footing. 
These  are  part  and  parcel  of  the  contract  it- 
self, entering  into  and  constituting  a  por- 
tion of  its  very  elements,  something  stipu- 
lated for,  the  right  to  the  enjoyment  of 
which  is  Just  as  dear  and  plain  as  to  the 
fulfillment  of  any  other  stipulation.  They 
are  presumed  to  have  been  taken  into  con- 
sideration and  deliberated  upon  before  the 


contract  ^as  made,  «nd  formed,  pwhaps, 
the  only  inducement  to  the  arrangement. 
The  parties  may  Indeed  have  entertained  dif- 
ferent opinions  concerning  the  advantages  of 
the  bargain,  each  supposing  and  believing 
that  he  had  the  best  of  it;  but  this  is  mere 
matter  of  judgment  going  to  the  formation 
of  the  contract,  for  which  each  has  shown 
himself  willing  to  take  the  responsibility  and 
must,  therefore,  abide  the  hazard.  Such  be- 
ing the  relative  position  of  the  contracting 
parties,  it  is  difllcult  to  comprehend  why.  In 
case  one  party  has  deprived  the  other  of 
the  gains  or  proflts  of  the  contract  by  refus- 
ing to  perform  it,  this  loss  should  not  consti- 
tute a  proper  iton  in  estimating  the  dam- 
ages." 

In  the  case  t)efore  us  proflts  were  within 
the  contemplation  of  the  parties.  The  de- 
fendants were  merchants  and  supplied  their 
customers  with  wire.  They  had  500  custom- 
ers and  sent  their  names  to  the  plaintiff. 
They  were  not  buying  for  their  own  use,  but 
for  sale,  and  the  plaintiff  knew  of  these 
facts.  Nor  were  the  profits  difQcult  of  ascer- 
tainment, as  the  cost  and  selling  prices  were 
fixed. 

It  is  not  at  ail  certain  that  his  honor  on 
all  the  facts  would  not  have  been  warranted 
in  submitting  to  the  Jury  the  question  of 
damages  on  the  whole  agreement;  but,  as 
he  did  not  do  so,  and  limited  the  right  of 
recovery,  we  find  no  error  of  which  the  plain- 
tiffs can  complain. 

No  error. 


(MO  N.  C.  U) 

FIELDS  V.  GOLBBfAN  et  aL 

(Supreme  Court  of  North  Carolina.     Oct.  9, 

1912.) 

jyjBCOYKBY   (f  41*)— APPLIOATIOir— MATEBIAJL- 

iTT  OF  Mattbbs  Sought. 

An  application  by  a  plaintiff  in  an  action 
for  a  conspiracy  to  defame  for  an  order  to  ex- 
amine defendants  preparatory'  to  filing  a  com- 
plaint which  sought  to  elicit  information  con- 
cerning and  to  compel  the  production  of  cer- 
tain letters  allecped  in  the  supporting  affidavit 
to  have  been  written  hy  a  defendant  to  a  wo- 
man, and  to  show  an  immoral  relationship  exist- 
ing between  them,  but  which  neither  shows 
that  the  plaintiff  does  not  know  the  chai|;es 
which  were  made  against  him  nor  the  material- 
ity of  the  letters  to  the  cause  of  action,  dis- 
closed nothing  essential  to  be  known  before 
the  filing  of  the  complaint,  and  no  discovery 
could  be  had. 

[Ed.  Note.-— For  other,  eases,  see  Discovery, 
Cent.  Dig.  §  54;  Dec.  Dig.  1 4l*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty ;  Webb,  Judge. 

Isham  Fields  moved  for  an  examination  of 
paities  defendant  to  discover  matters  neces- 
sary to  the  framing  of  a  complaint  From  a 
Judgment  confirming  an  order  of  the  cletk 
revoking  an  order  for  the  examination  of 
the  parties  defendant  and  recalling  sub- 
poena duces  tecum  issued  therewith,  plaintiff 
appeals.    Affirmed. 
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This  Is  an  appeal  confirming  an  order  of 
the  clerk  revoking  an  order  for  the  examina- 
tion of  parties  defendant,  and  recalling  the 
snbpcena  duces  tecum  that  was  Issued  with 
the  same.  The  order  revoked  was  made  up- 
on affidavit  for  the  examination  of  the  de- 
fendants, and  with  a  view  particularly  to  ob- 
taining two  certain  letters  alleged  to  have 
been  written  by  defendant  Coleman  to  one 
Lovie  Pitts ;  the  plaintiff  alleging  that  knowl- 
edge of  the  contents  of  said  letters  was  nec- 
essary to  the  framing  of  his  complaint  The 
defendants  contended  that  said  letters  were 
neither  material  nor  necessary ;  that,  the  ob- 
ject of  the  examination  being  to  discover  the 
said  alleged  letters,  it  was  neither  material 
nor  necessary  that  said  examination  should 
be  had;  and  that  the  application  for  said 
examination  and  subpoena  duces  tecum  was 
in  bad  faith. 

The  plaintiff  filed  the  following  affidavit, 
upon  which  his  motion  was  based: 

"(1)  That  this  action  is  brought  against 
the  defendants,  James  H.  Young  and  W.  T. 
Coleman,  for  conspiring  together  to  defame 
and  injure  the  plaintiff  in  his  good  name, 
reputation,  character  and  business. 

"(2)  That  he  expects  to  allege  upon  secur- 
ing from  the  said  Young  and  Coleman  the 
facts  in  relation  thereto  that  pursuant  to  a 
conspiracy  entered  into  between  the  said 
Young  and  Coleman  that  they,  the  said 
Young  and  Cbleman,  circulated  and  preferred 
fblse  charges  against  the  plaintiff,  and  pro- 
cured his  expulsion  from  the  First  Baptist 
Church,  colored,  of  Raleigh,  N.  C,  and  oth- 
erwise injured  the  plaintiff  in  his  character, 
reputation,  and  business. 

"(3)  That  he  expects  to  establish  by  the  de- 
fendant James  H.  Young,  which  will  enable 
him  to  allege  in  his  said  complaint  that  the 
said  Young  has  in  his  possession  or  under  his 
control  certain  letters  which  were  written 
by  the  defendant  Coleman,  who  was  at  that 
thne  the  pastor  of  the  First  Baptist  Church, 
colored,  of  Raleigh,  N.  C,  to  a  certain  wo- 
man by  the  name  of  Lovie  Pitts,  which  let- 
ters tend  to  show  that  there  were  existing 
between  the  said  Coleman  and  the  said  Lovie 
Pitts  improper  relations,  and  that  tend  to 
show  gross  immorality  on  the  part  of  the  said 
Coleman. 

"(4)  That  the  plaintiff  expects  in  the  said 
examination  of  the  said  Young  and  Coleman 
facts  that  will  authorize  him  in  his  said 
complaint  to  allege  that  the  said  Ooleman 
was  the  pastor  of  the  said  First  Baptist 
Church,  colored,  at  Raleigh,  that  plaintiff 
was  a  member  thereof,  and  that  plaintiff  had 
certain  information  in  reference  to  the  re- 
lations existing  between  the  defendant  Cole- 
man and  the  said  Lovie  Pitts,  and  as  to  the 
existence  of  the  letters  hereinbefore  referred 
to,  and  that  the  plaintiff  proceeded  to  take 
certain  steps  and  preferred  charges  against 
the  said  Coleman  as  pastor,  and  attempted 
to  have  the  said  Coleman  brought  to  trial 


I  before  the  said  church,  on  account  of  the  let- 
ters written  by  the  said  Coleman  to  the  said 
Lovie  Pitts,  when  the  said  Young  and  Cole- 
man conspired  together  to  suppress  said  let- 
ters and  other  evidence  against  the  said 
Coleman,  and  thereupon  the  said  Young  and 
Coleman  preferred  charges  against  plaintiff 
in  the  said  church  and  circulated  false  and 
slanderous  reports  against  the  plaintiff, 
charging  him  with  lying  and  with  bringing 
false  charges  against  the  said  Coleman,  and, 
on  account  of  said  conspiracy  and  suppres- 
sion of  facts,  false  charges,  and  trickery  and 
chicanery,  procured  the  expulsion  bf  the 
plaintiff  from  said  church,  and  injured  plain- 
tiff in  his  reputation,  character,  standing,  and 
business. 

"(5)  That  the  plaintiff  demands  the  pro- 
duction of  the  said  letters  that  he  may  set 
forth  copies  or  the  substance  thereof  in  his 
complaint,  so  that  he  may  Justify  himself  in 
the  action  which  he  took  in  attempting  to 
have  the  said  First  Baptist  Church,  of  Ra- 
leigh, colored,  deal  with  the  said  Coleman, 
and  to  show  that  said  Coleman  was  guilty  of 
gross  immoral  conduct  and  not  a  suitable 
person  to  be  and  remain  as  pastor  of  the  said 
First  Baptist  Church,  colored,  and  to  show 
that  said  Young  and  Coleman  suppressed 
said  letters  to  shield  and  protect  said  Cole- 
man, and  to  show  that  the  suppression  of 
the  said  letters  and  the  charges  against  the 
plaintiff,  which  secured  his  expulsion  from 
the  said  church,  was  in  pursuance  of  the 
conspiracy  between  the  said  Young  and  Cole- 
man and  to  injure  the  plaintiff  in  his  good 
name  and  reputation. 

"And,  having  thus  submitted  to  the  de- 
fendants a  full  and  fair  statement  and  bill 
of  particulars,  the  plaintiff  demands  that 
said  examination  be  proceeded  with  under 
the  statute." 

Douglass,  Lyon  &  Douglass,  of  Raleigh,  for 
appellant  Jones  &  Bailey,  of  Raleigh,  for 
appellees. 

ALLEN,  J.  The  plaintiff  is  not  asking  for 
an  examination  of  the  defendants,  after 
pleadings  filed,  preparatory  to  a  trial,  but 
that  he  may  examine  them  to  elicit  cer- 
tain information  to  enable  him  to  file  his 
complaint,  and  as  was  said  by  Justice  Walk- 
er in  Bailey  v.  Matthews,  156  N.  C.  81,  72 
S.  E.  93:  "In  a  proceeding  of  this  kind,  it 
is  of  the  first  importance  that  the  applica- 
tion for  an  order  of  examination  should  be 
under  oath,  stating  facts  which  will  show 
the  nature  of  the  cause  of  action,  so  that  the 
relevancy  of  the  testimony  may  be  seen  and 
the  court  may  otherwise  act  intelligently  in 
the  matter,  and  it  should  appear  in  some 
way,  or  upon  the  facts  alleged,  that  it  is 
material  and  necessary  that  the  examination 
should  be  had,  and  that  the  information  de- 
sired is  not  already  accessible  to  the  appli 
cant    It  should  also  appear  that  the  motion 
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is  made  bonestly  and  In  good  faith  and  not 
maliciously;  in  other  words,  that  It  Is  mer- 
itorious. 8  Enc.  of  PI.  &  Pr.  p.  41  et  seq. 
Surely  a  clerk  or  judge  is  not  bound  to 
grant  such  an  order  If  it  appears  to  be  un- 
necessary, or  If  the  evidence  sought  to  be 
elicited  is  Immaterial,  or  the  application  ap- 
pears to  be  made  in  bad  faith.  It  is  but  Just 
and  right  that  the  application  should  be 
made  under  the  obligation  and  responsibility 
of  an  oath  to  protect  the  respondent  against 
false  and  malicious  accusations  and  vexa- 
tious proceedings.  The  law  will  not  permit  a 
party  to  spread  a  dragnet  for  his  adversary 
In  the  suit,  in  order  to  gather  facts  upon 
which  he  may  be  sued,  nor  will  it  counte- 
nance any  attempt,  under  the  guise  of  a 
fair  examination,  to  harass  or  oppress  his 
opponent" 

Tested  by  this  principle,  the  ruling  of  the 
clerk  revoking  the  order  for  an  examination, 
and  of  his  honor  confirming  his  Judgment, 
were  in  accordance  with  law.  The  affidavit 
of  the  plaintiff  shows  that  this  action  is 
brought  for  that  the  defendants  had  con- 
spired to  injure  his  character  by  preferring 
false  charges  against  him,  and  securing  his 
exclusion  from  his  church,  and  the  informa- 
tion he  is  trying  to  procure  is  the  production 
of  certain  letters  alleged  to  have  been  writ- 
ten by  the  defendant  Coleman  to  a  woman, 
which  he  says  will  prove  an  Immoral  rela- 
tionship existing  between  them.  He  does  not 
allege  that  he  does  not  know  what  charges 
were  made  against  him,  and  It  is  not  conceiv- 
able that  he  does  not,  and  the  materiality  of 
the  letters  to  his  cause  of  action  does  not 
appear.  If  so,  he  has  sufficient  information 
for  preparing  his  complaint,  and  the  letters 
are  not  material  for  that  purpose^ 

We  find  no  error. 

Affirmed* 


aeo  N.  c.  15) 


In  re  JONBS: 


{Snoreme  Court  of  North  Carolina.     Oct.  % 

1912.) 

1.  Convicts   (|  1*)--Restobation  to  Civil 
Rights— Stattjtobt  Provisions. 

Revisal  1905,  {f  2675,  2676,  et  seq.,  pro- 
Tide  that  a  prisoner,  convicted  of  an  infamous 
crime  and  sentenced  to  imprisonment,  may  file 
his  petition  for  restoration  to  citizenship  at 
any  time  after  the  expiration  of  four  years 
from  the  date  of  conviction.  Section  2680  pro- 
vides that  where  the  judgment  of  the  court 
does  not  include  imprisonment,  and  pardon  has 
been  granted  by  the  Governor,  or  Judgment 
suspended  on  payment  of  the  costs,  and  the 
costs  have  been  paid,  forfeited  rights  of  citi- 
senship  may  be  restored  upon  a  petition  filed 
after  the  expiration  of  one  year  from  such  con- 
viction. A  person  convicted  for  murder  in  the 
second  degree,  and  sentenced  to  20  years  in 
the  state's  prison  at  the  September  term  of 
one  year,  was  pardoned  and  his  pardon  pre- 
sented to  the  court  which  sentenced  him  at  the 
March  term  of  the  next  year,  and  he  petition- 
ed for  restoration  to  citizenship  at  the  suc- 
ceeding September  term.  Held  that,  as  im- 
prisonment was  a  part  of  the  judgment,   the 


petition  could  not  be  entertained  after  the  ex- 
piration of  only  one  year. 

[Ed.  Note.~For  otiier  cases,  see  Convicts, 
Cent.  Dig.  §  1;    Dec.  Dig.  |  I.*] 

2.  Convicts  (§  1*)— Status— Restobation  to 
Civil  Rights. 

Where  the  superior  court  could  not  enter- 
tain a  petition  for  the  restoration  to  citizen- 
ship of  a  person  convicted  of  second-degree 
murder  and  pardoned,  the  court,  on  appeal  from 
a  judgment  dismissing  the  petition,  cannot  con- 
sider the  effect  of  the  pardon  in  restoring  his 
lost  rights  of  citizenship. 

[Ed.  Note.— For  other  cases,  see  Convicts, 
Cent  Dig.  I  1;   Dec.  Dig.  |  1.*] 

Ai^)eal  from  Sui>erlor  Coutt,  Johnston 
County;    Ferguson,  Judge. 

Petition  by  Jesse  T.  Jones,  under  Revisal 
1905,  fi  2680,  for  restoration  to  citizenship. 
From  a  denial  of  the  petition,  petitioner  ap- 
peals.   Afi^rmed. 

F.  H.  Brooks,  of  Smithfleld,  for  appellant 

BROWN,  J,  The  petitioner  was  convict- 
ed in  the  superior  court  of  Johnston  county 
for  murder  in  the  second  degree  at  the  Sep- 
tember term,  1011,  and  sentenced  to  20  years 
in  the  state  prison.  The  petitioner  was 
pardoned  by  the  Governor,  and  the  same  pre- 
sented to  the  superior  court  of  Johnston 
county  at  March  term,  1912,  and  the  prison- 
er was  released. 

[1]  It  is  evident  that  the  superior  court 
had  no  Jurisdiction  to  grant  the  prayer  of 
the  petitioner.  Under  chapter  64  of  the  Re- 
visal of  1905  (setrtions  2675,  2676,  et  seq.)  a 
I^risoner  convicted  of  an  infamous  crime  and 
sentenced  to  imprisonment  may  file  his  pe- 
tition for  restoration  to  citizenship  at  any 
time  after  the  expiration  of  four  years  from 
the  date  of  conviction.  Section  2680  provides 
that  where  the  Judgment  of  the  court  does 
not  Include  imprisonment,  and  pardon  has 
been  granted  by  the  Governor,  or  Judgment 
suspended  on  payment  of  the  costs,  and  the 
costs  have  been  paid,  such  person  may  be 
restored  to  such  forfeited  rights  of  citi- 
zenship upon  application,  by  petition  to  the 
Judge  presiding  at  any  term  of  the  superior 
court  held  for  the  county  in  which  the  con- 
viction was  had,  which  petition  must  be  fil- 
ed after  the  expiration  of  one  year  after 
such  conviction.  As  Imprisonment  was  a 
part  of  the  Judgment  of  the  court  in  this 
case,  this  petition  cannot  be  entertained  at 
this  time,  as  the  prisoner  was  convicted  and 
sentenced  only  a  year  ago. 

[2]  It  is  unnecessary  for  us  to  consider 
the  effect  of  a  pardon.  It  is  very  elaborate- 
ly argued  in  the  brief  of  the  counsel  for  the 
petitioner.  It  may  be,  as  contended,  that  the 
pardon  is  such  an  act  of  grace  as  releases 
the  (lender  from  the  consequences  of  his 
offense  to  the  same  extent  as  if  the  off^ise 
had  never  been  committed.  This  question 
cannot  be  raised  in  petition  for  restoration 
to  the  rights  of  dtizenship  under  the  statute, 
for  the  court  has  no  Jurisdiction  to  entertain 
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It  except  at  tti^  timeB  and  for  the  por* 
poses  named  In  the  statute.  If  the  i>etitlon- 
er  is  denied  the  right  of  suffrage  and  regis- 
tration, or  other  rights  of  citizensliip  which 
he  exercised  before  the  commission  of  the 
offense,  he  may  then,  by  proper  legal  pro- 
ceedings, have  the  full  scope  and  ^ect  of 
his  pardon  determined  by  the  courts. 

The  petitioner  will  pay  the  cost  of  this 
appeal.  The  Judgment  dismissing  the  peti- 
tion is  afllrmed. 

(160  N.  a  886) 

OOHARIE  LUMBER  CO.  t.  BUHMANN  et  sL 

(Supreme  Court  of  North  CaroUiuu     Oct  9, 

1912.) 

1.  Attachmxnt    (i   250*)— Vacation— Find- 
ings. 

The  court  need  not  state,  either  in  an  or- 
der Yacating  an  attachment  or  otherwise,  his 
findings  of  fact  upon  which  the  order  was  bas- 
ed, unless  requested  by  the  adyerse  party  to 
do  so. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  H  877--8S9,  893;  Dec  Dig.  8  250.*] 

2.  Appkal  and  Erbob  (i  920*)  —  Pbebtticp- 

TIONB— iNSUmcIENCT  OF  ReCOBD. 

Where  the  facts  upon  which  an  order  va- 
cating an  attachment  are  based  are  not  in  the 
record,  it  will  be  presumed  by  the  Supreme 
Court  that  the  judge  found  such  facts  as  would 
support  the  order;    error  not  being  presumed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  8714-8721;  Dec  Dig.  § 
920.*] 

8.  Appbai.  and  Bbrob  <|  257*)— Ezcbphons 
— Necxssitt— Vacatinq  Atxaohmbnt. 
Fact  findings  made  upoh  a  motion  to  va- 
cate an  order  of  attachment  are  conclusive  on 
appeal,  unless  the  adverse  party  excepts  there- 
to upon  the  ground  that  the  findings  are  not 
supported  by  the  evidence.  .   , 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fj  1494-1497;  Dec  Dig.  | 
257,*] 

4w  Appeal  and  Bbbob  (|  272*)— Pbesenta- 
noN  Below— IhccEPTTONs  to  Findings. 
Exceptions  to  findings  of  fact  upon  a  mo- 
tion to  vacate  an  attachment  must  be  made  in 
apt  time  and  in  the  proper  manner  to  be  re- 
viewable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error*  Cent  Dig.  U  1611-1619;  Deo.  Dig.  ( 
272.*] 

6.  Attachkent   il  261*)— Vacation— Negbs- 

siTT  OF  Undertaking. 

Itevisal  1905,  $  774,  provides  that  defend- 
ant may  apply  for  an  order  to  discharge  an  at- 
tacbment,  and,  if  it  be  granted,  all  the  pro- 
ceeds of  the  sale  of  attached  property,  and  all 
of  the  property  held  under  the  order  shall  be 
delivered  to  defendant  and  released  from  the 
attachment.  Section  775  provides  that,  on  such 
application,  defendant  shall  deliver  an  under- 
taking with  sureties  to  the  eifect  that  the  sure- 
ties will  pay  plaintiff  the  amount  of  the  judg- 
ment which  may  be  recovered  against  defend- 
ant in  the  action,  not  exceeding  tiie  sum  speci- 
fied in  the  undertaking,  which  shall  at  least  be 
double  the  amount  claimed  by  plaintiff.  Held, 
that  the  statute  only  applied  where  the  attach- 
ment was  properly  issued  under  the  statute, 
and  an  undertaking  was  not  required  if  the 
attachment  was  invalid,  or  was  improperly 
sued  out 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  H  929-944;   Dec.  Dig.  §  261.*] 


Appeal  ftom  Supertor  Court,  New  Hanorer 
County;    Allen,  Judge. 

Action  by  tlie  Ooharle  Lumber  Company 
against  W.  C.  Bntimann  and  another,  in 
which  attachments  were  Issued.  Judgment 
vacating  the  attachments,  and  plalntUF  ap- 
peals.    AflOinned. 

Jos.  W.  Little  and  John  D.  Bellamy,  both 
of  Wilmington^  for  appellant  Davis  &  Da- 
vis, of  Wilmington,  for  appellees. 

WALKBR,  J.  This  is  an  action  to  recover 
$3,000,  the  penalty  of  a  bond  given  by  W.  G. 
Buhmann,  as  principal,  and  F.  G.  Buhmann, 
as  surety,  for  the  faithful  performance^  hj 
W.  C.  Buhmann,  of  a  certain  contract  b^ 
twe^i  him  and  plaintiff,  and  for  the  furthtf 
recovery  of  the  amount  of  a  note  for  $2,600^ 
made  by  W.  C.  Buhmann  and  indorsed  by 
F.  G.  Buhmann,  and  dQ;)osited  with  plain- 
titf  as  collateral  to  secure  the  payment  of 
three  promissory  notes,  each  for  $500,  givoi 
by  W.  C.  Buhmann  to  plaintiff,  and  of  an 
open  account  for  miOney  advanced  and  sop* 
plies  furnished  by  plaintiff  to  the  said  W« 
C.  Buhmann.  Warrants  of  attachment  were 
issued  and  levied  on  property  of  defendants 
in  this  state.  They  were  baaed  upon  affi- 
davits which  alleged  that  W«  C  Buhmann  is 
not  a  resident  of  the  state,  and  that  F.  G. 
Buhmann,  though  alleged  to  be  a  nonresi* 
dent,  had  secreted  himself  in  the  state  with 
the  purpose  of  avoiding  the  service  of  pro- 
cess, and  had  assigned,  disposed  of,  and  se- 
creted, or  was  about  to  assign,  dispose  of,  or 
se<5rete,  his  property  in  this  states  for  the 
purpose  of  defrauding  his  creditors.  The 
case  was  heard  in  the  court  below,  after  spe- 
cial appearance  1^  defendants,  upon  a  mo- 
tion to  vacate  the  warrants  of  attachment 
and  the  affidavits  filed  by  the  parties.  The 
court  ordered  that  the  attachments  be  vacat- 
ed, but  without  setting  out  the  facts  upon 
which  the  order  was  based. 

[1],  prhe  Judge  was  qot  required  to  state 
his  findings  of  fact  in  the  order  or  otherwise; 
unless  requested  by  the  plaintiff  to  do  so. 
This  has  been  thorouglily  settled  by  the  au- 
thorities^ and  notably  in  Millhiser  v.  Balsley, 
106  N.  a  433,  11  S.  B.  314.  As  there  scans 
to  be  some  misapprebension  upon  this  sub- 
ject, we  reproduce  what  is  said  by  Chief 
Justice  MerrimOn  in  ttiat  case:  ''It  was  not 
necessary  in  this  case  that  the  court  should 
set  forth  in  the  judgment  vacating  the  war- 
rant of  attachment  its  findings  of  facts  on 
wliich  the  same  was  founded.  The  statute 
does  not  so  require,  and  to  do  so  would  more 
or  less  incumber  the  record  without  serving 
any  necessary  or  useful  purpose,  unless  a 
party  should  desire  to  assign  error.  In  this 
and  like  cases,  it  is  the  province  of  the  Judge 
in  the  court  below  to  hear  the  evidence,  usu- 
ally produced  before  him  in  the  form  of  affi- 
davits,  find  the  facts,  and  apply  the  law 
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arising  tberenpon.  Pasonr  y.  Llneberger,  90 
N.  0.  169,  and  the  cases  there  cited.  If  a 
party  shonld  complain  that  the  court  erred 
in  so  applying  the  law,  then  he  should  as- 
sign error  and  ask  the  court  to  state  its  find- 
ings of  the  material  facts  in  the  record,  so 
that  he  might  have  the  benefit  of  his  excep- 
tions on  appeal  to  this  court.  In  that  Case 
it  would  be  error  if  the  court  should  fail  or 
refuse  to  so  state  its  findings  of  fact»  and  the 
law  arising  upon  the  same.  Such  practice 
affords  the  complaining  party  reasonable  op- 
portunity to  have  errors  of  law  arising  in 
the  disposition  of  incidental  and  ancillary 
matters  in  the  action  corrected  by  this  court, 
while  in  very  many  cases  it  lessens  the  labor 
of  the  court  below,  expedites  proceedings  in 
the  action,  and  saves  costs/'  So  we  said  in 
Pharr  v.  RaUroad,  132  N.  0.  418,  44  S.  E.  37 : 
"This  court  cannot  pass  upon  the  affldarits, 
but,  in  order  to  entitle  the  moving  party  to 
a  review  here  of  the  ruling  below,  the  facts 
must  be  found  and  spread  upon  the  record, 
and' the  court  must  always  find  the  facts 
when  requested  to  do  so" — citing  Smith  v. 
Whitten,  117  N.  C.  389,  23  S.  B.  320;  Al- 
bertson  v.  Terry,  108  N.  C.  75,  12  S.  E.  892. 

[2]  Where  the  facts  are  not  set  out  in  the 
record,  we  will  presume  that  the  Judge  found 
such  facts  as  would  support  the  order,  or 
Judgment,  as  the  case  may  be.  We  do  not 
presume  that  error  was  committed  by  the 
court  It  must  be  shown  by  the  party  alleg- 
ing it  Pharr  v.  Railroad,  supra;  State  v. 
Taylor,  118  N.  C.  1262,  24  S.  B.  526 ;  Albert- 
son  V.  Terry,  supra. 

[3]  Likewise  the  findings  of  fact  upon 
such  a  motion  are  not  reviewable  here,  but 
are  conclusive  upon  us.  Hale  v.  Richardson, 
89  N.  C.  62 ;  Taylor  v.  Pope,  106  N.  a  267, 
11  S.  E.  257,  19  Am.  St  Rep.  530;  Burke  v. 
Turner,  85  N.  G.  500;  Harriss  v.  Sneeden, 
101  N.  C.  273,  7  S.  B.  801 ;  Love  v.  Moody, 
68  N.  C.  200;  Travers  v.  Deaton,  107  N.  C. 
502,  12  S.  B.  373. 

[4]  This  rule^  of  course,  is  subject  to  the 
qualification  that  a  party  may  except  to  the 
findings  of  fact  npon  the  ground  that  there 
is  no  evidence  to  support  them,  but  the  ex- 
ception must  be  made  in  apt  time  and  in 
the  proper  way.  Travers  v;  Deaton,  supra. 
Assuming  that  the  Judge  found  such  facts 
as  warranted  the  order,  and  being  concluded 
by  them,  as  much  so  as  if  they  had  been  ful- 
ly set  out  in  the  order,  the  necessary  con- 
clusion is  that  there  was  no  error  in  vacat- 
ing the  attachment,  as  there  is  no  foundation 
for  it  to  rest  upon. 

[6]  The  learned  counsel  for  defendant  sng^ 
gested  in  argument,  and  this  is  one  of  his 
assignments  of  error,  that  the  defendants 
should  have  been  required  by  the  court  to 
give  an  undertaking  under  Revisal,  H  774, 
775,  but  we  do  not  think  those  sections  will 
bear  such  a  construction.  They  were  intend- 
ed to  apply  wh^e  the  defendant  comes  in 
and  moves  to  discharge  the  property  from 
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the  attachment  upooa  giving  the  required  se- 
curity and  without  r^ard  to  the  validity  of 
the  attachment  They  are  rather  predicated 
upon  the  idea  that  the  attachment  was  prop- 
erly ii^ued  for  one  or  more  of  the  causes 
prescribed  in  the  statute,  and  the  defendant 
appears,  submits  himself  to  the  Jurisdiction 
of  the  court,  and  agrees  to  file  an  undertak- 
ing, with  snflacient  surety,  ta  lieu  of  the  at- 
tached property,  and  conditioned  to  pay  the 
de^t  if  the  plaintiff  succeeds  in  the  action. 
A  cursory  reading  of  those  sections  will  dis- 
close this  as  the  purpose  of  their  enactment 
It  was  not  supposed  that  plaintiff  should  be 
entitled  to  security  from  the  defendant  if 
the  attachment  is  invalid,  or  was  not  prop- 
erly sued  out  The  attachment  tlien  fails, 
and  the  right  to  security  is  extinguished. 
It  Is  said  in  3  Enc.  of  PI.  &  Pr.  at  page  77, 
citing  cases  in  the  notes :  ''Attachments  may 
be  dissolved  by  traversing  in  the  motion  for 
dissolution  the  facts  alleged  in  the  affidavit 
as  grounds  for  the  attachment  by  pleading 
some  irregularity  of  a  fatal  character  in  the 
proceedings,  or  by  giving  bond  to  the  sheriff 
to  pay  the  debt  thereby  releasing  the  prop- 
erty." And  at  page  84 :  "It  is  generally  pro- 
vided by  statute  that  the  attached  property 
may  be  discharged  from  the  attachment  lien 
by  executing  in  favor  of  the  plaintiff,  or,  in 
some  states,  the  officer  who  executes  the  at- 
tachment, a  bond,  with  sufficient  security, 
conditioned  upon  the  faithful  performance 
of  whatever  Judgment  shall  be  rendered  in 
the  action.*'  But  the  point  is  determined  in 
Bear  v.  Cohen,  65  N.  C.  611,  where  it  is  said : 
"An  attachment  or  other  provisional  remedy 
will  be  vacated  without  any  undertaking  by 
the  defendant  by  a  Judge,  if  on  its  face  it 
appears  to  have  been  issued  irregularly,  or 
for  a  cause  insufficient  in  law,  or  false  in 
fact"  Rowles  v.  Hoare,  61  Barb.  (N.  Y.) 
266.  The  rule  is  well  stated  in  Bates  v.  Kii- 
lian,  17  S.  C.  553:  "Attachments  may  be 
dissolved  or  defeated  upon  two  grounds: 
(1)  Where  some  irregularity  of  a  fatal  char- 
acter appears  on  the  face  of  the  proceedings ; 
and  (2)  because  of  the  fact  that  the  allega- 
tions upon  which  it  may  issue  are  untrue. 
The  dissolution  in  either  case  may  be  had 
upon  nK>tion ;  the  first  being  made  upon  the 
papers,  and  the  second  upon  affidavits  ^s  to 
matters  dehors  the  record.  These  causes  go 
to  the  root  of  the  attachment,  especially  in 
the  last  class  of  cases,  and,  when  they  exist, 
the  effect  of  their  Interposition  is  not  simply 
to  release  the  property,  but  to  entirely  va- 
cate and  set  aside  the  attachment  proceed- 
ings. Besides  this  remedy,  in  cases  where 
the  attachment  has  been  irregularly  issued, 
or  issued  without  warrant  of  law,  section 
265  of  the  Code,  supra,  provides  for  the  re- 
lease of  the  property  attached,  where  the  at- 
tachment has  been  legally  issued,  and  there 
is  no  objection  as  to  its  regularity  or  want 
of  observance  of  proper  form,  the  effect  of 
which  provision,   when  adopted  by  the  de- 
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fendant,  is  to  convert  the  action  from  one 
Ui  rem  to  one  In  personam,  with  security  by 
tile  defendant  for  tlie  payment  of  the  debt 
This  is  done  by  permitting  the  defendant  to 
give  bond  for  the  payment  of  the  debt  In  the 
event  that  the  plaintiff's  action  succeeds,  the 
purpose  of  an  attacliment  being  to  obtain 
security  for  the  debt  by  securing  a  Hen  on 
property.  The  bond  provided  for  Is  substi- 
tuted In  the  place  of  this  lien  and  the  prop- 
erty Is  released.*'  When  there  Is  any  fatal 
defect  in  the  attachment  proceedings,  par- 
ties would  doubtless  avail  themselves  yit  the 
chance  offered  to  attack  the  process  and  va- 
cate the  same,  thereby  releasing  the  property 
from  the  lien,  without  any  further  liability. 
The  relief  provided  by  Revisal,  §{  774,  775, 
was  without  doubt  Intended  primarily  to 
provide  for  those  cases  where  the  attach- 
ments are  regular  and  valid,  and  yet  where 
it  would  be  a  hardship  to  the  debtor  if  he  is 
deprived  of  the  use  and  enjoyment  of  his 
property  during  the  pendency  of  the  action. 
This  remedy  respects  the  Interests  of  both 
creditor  and  debtor,  as  it  gives  the  creditor 
a  security  in  the  form  of  an  undertaking, 
which  is,  by  the  law,  considered  as  reliable 
as  the  lien  displaced  by  it,  and  an  adequate 
protection,  while  the  debtor  is  restored  to 
the  possession  of  his  property.  Bates  v. 
Killian,  supra. 

It  appears  that  an  undertaking  was  given 
to  the  sheriff  for  the  release  of  the  proper- 
ty, but  what  effect  It  will  ultimately  have  In 
securing  the  plaintiff's  claim,  if  established, 
is  not  now  before  us  for  dedslon. 

No  error. 


aeO  N.  O.  256) 

THOMPSON  V.  SMITH  et  aL 

(Supreme  Court  of  North  Carolina.     Oct  9, 

1912.) 

i.  Descent  and  Distribution  (5  93*)— "Ad- 
vancement* '—Nature. 

An  "advancement"  is  an  irrevocable  gift  in 
pnesenti  c^  money  or  other  property  real  or 
personal  to  a  child  by  a  parent  to  enable  the 
child  to  anticipate  by  so  much  his  inheritance 
or  succession. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {  389;  Dec.  Dig.  § 
93.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  218-222;  vol.  8,  p.  7567.] 

2.  Descent  and  Distribution  (|  115*)— Ad- 
vancements—Evidence— Presumptions. 
A  gift  of  money  or  other  property  by  a 
parent  to  a  child  is  presumptively  an  advance- 
ment; bat  the  presumption  may  be  rebutted  by 
parol,  though  there  is  a  recital  of  the  consid- 
eration in  the  instrument  of  conveyance,  and 
the  question  whether  there  is  a  gift  or  loan, 
or  an  advancement,  must  be  tested  by  the  in- 
tention of  the  parent 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {  426;  Dec.  Dig.  § 
116.*] 

8.  Descent  and  Distribution   (§  98*)— Ad- 
vancements—Evidence— Presumptions. 
The  rule  that  the  question  whether  there 
was  a  gift,  loan,  or  advancement  by  a  parent 


to  a  child  must  be  tested  by  the  parent's  in- 
tention is  not  modified  by  Revisal  190S^  |  133, 
and  section  1556,  Rule  2,  relating  to  inheri- 
tance and  the  duty  to  account  for  advance- 
ments. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.   Dig.  §  402;    Dec.   Dig.  f 

4.  Appeal  and  Erbob  (§  1022*)— Fxndinqs— 

Conclusiveness. 

The  Supreme  Court  will  not  review  a  ref- 
er ee*s  findings  of  fact  determined  on  a  consid- 
eration of  the  evidence,  and  approved  by  the 
trial  judge,  on  exceptions,  provided  there  Is 
some  evidence  to  support  them. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  $5  4015^018;  Dec  Dig.  § 
1022.»] 

Appeal  from  Superior  Court,  Wake  Coun 
ty;    Webb,  Judge. 

Action  by  Fannie  H.  Thompson  against 
Marcellus  Smith  and  another,  administrators 
of  J.  R.  Smith,  deceased.  Judgment  for  de- 
fendants, and  plalntlir  appeals.    Affirmed. 

See,  also,  74  S.  E.  635. 

J.  H.  Fleming,  of  Raleigh,  for  appellant 
Bart  M.  Catling,  of  Raleigh,  for  appellees. 

WALKER,  J.  This  case  was  before  us  at 
a  former  term  and  is  reported  in  156  N.  C. 
345,  72  S.  E.  379.  We  then  held  that  the  pre- 
siding Judge  committed  an  error  in  afllrming 
the  referee's  findings  of  fact,  merely  because 
there  was,  in  his  opinion,  some  evidence  to 
support  the  same,  but  without  himself  pass- 
ing upon  the  evidence  and  its  probative  force, 
and  exercising  his  own  Judgment  as  to  wheth- 
er the  fticts  so  found  had  been  established 
by  the  proof.  The  case  was  remanded,  to 
the  end  that  it  might  be  heard  in  accordance 
with  this  rule.  It  is  now  before  us  upon  the 
findings  of  fact  and  conclusions  of  law  of 
the  referee,  Mr.  John  W.  Hinsdale,  Jr., 
which  have,  upon  due  consideration  of  the 
evidence  and  the  law,  been  confirmed  by  his 
honor.  Judge  James  L.  Webb.  The  matter 
as  now  presented  to  us  seems  to  be  largely, 
if  not  altogether,  a  question  of  fact  The 
action  was  brought  by  the  plaintiff,  Fannie 
H.  Thompson,  heir  at  law  and  distributee 
of  her  deceased  father,  J.  R.  Smith,  against 
the  defendant  Marcellus  Smith  and  A.  M. 
Thompson,  his  administrators,  for  an  ac- 
counting, and  the  controversy  related  prin- 
cipally to  the  question  whether  certain  lands, 
which  the  father  divided  among  his  children, 
were  to  be  regarded  as  gifts  or  advance- 
ments, and,  if  the  latter,  the  prayer  is  to 
have  them  account  for  the  value  thereof,  and 
for  the  value  of  the  use  and  occupation  of 
the  lands  before  the  title  thereto  was  com- 
pletely vested  by  conveyances. 

[1]  An  '^advancement"  is  said  to  be  an  ir- 
revocable gift  in  prsesenti  of  money  or  of 
property,  real  or  personal,  to  a  child  by  a 
parent,  to  enable  the  donee  to  anticipate  his 
Inheritance  or  succession  to  the  extent  of 
the  gift    14  Cyc.  162.    It  is  thus  defined  by 
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Chief  Justice  Pearson  in  HoUlster  v.  Att- 
more,  58  N.  G.  878:  "An  advancement  is  a 
gift  by  a  parent  to  a  child,  of  a  portion  of 
his  estate,  in  anticipation  of  the  whole  or 
a  part  of  the  share  to  which  the  child  would 
be  entitled  at  the  death  of  the  parent,  un- 
der the  statute  of  distribution,  in  the  event 
of  his  dying  intestate."  And  by  Chief  Jus- 
tice Ruffin  in  Meadows  v.  Meadows,  33  ,N.  C. 
148:  "Advancements  are  understood  to  be 
gifts  of  money  or  property  for  the  prefer- 
ment and  settlement  of  the  child  in  life, 
and  not  such  as  are  mere  presents  of  small 
value,  or  such  as  are  required  for  the  main- 
tenance or  education  of  the  child,  which  the 
law  throws  on  the  father,  at  all  events,  or 
such  small  sums  as  are  given  to  the  child  to 
defray  the  expenses  of  the  ordinary  pleasures 
and  amusements  of  youth  in  their  rank  of 
life."  It  has  been  said  tliat,  "if  a  son  has 
deserved  a  good  turn  at  his  father's  hands, 
this  is  no  advancement,  but  a  recompense 
of  that  which  was  formerly  deserved."  Hol- 
lister  V.  Attmore,  supra,  at  page  375.  See 
Tart  V.  Tart,  154  N.  C.  502,  70  S.  B.  929, 
Ann.  Cas.  1912A,  952. 

If  the  lands  so  transferred  by  J.  R.  Smith 
to  his  children  are  not  advancements,  it  is 
conceded  that  they  were  absolute  gifts,  and 
the  donees  are  not  therefore  accountable  for 
their  value  or  the  value  of  their  use. 

[2]  The  doctrine  of  advancements  is  based 
on  the  idea  that  parents  are  presumed  to 
intend,  in  the  absence  of  a  will,  an  equality 
of  division  among  their  children.  Hence  a 
gift  of  property  or  money  is  prima  facie  an 
advancement;  that  is,  property  transferred 
or  money  paid  in  anticipation  of  a  distribu- 
tion of  his  estate,  but  the  presumption  thus 
raised  may  surely  be  rebutted,  and  parol 
evidence  is  competent  for  that  purpose,  even 
though  there  is  a  recital  of  the  consideration 
in  the  deed  or  other  Instrument  of  convey- 
ance.    Ez  parte  Griffin,  142  N.  C.  116,  54  S. 

B.  1007 ;   James  v.  James,  76  N.  C.  881. 

[3]  Making  proper  allowance  for  the  bur- 
den of  proof,  as  fixed  by  the  presumption 
arising  out  of  the  nature  or  circumstances 
of  the  gift,  the  question  of  whether  there 
was  a  clear  gift,  a  loan,  or  an  advancement 
is  to  be  settled  by  ascertaining  what  was 
the  intention  of  the  parent  Thornton  on 
Gifts  &  Advancements,  591;  Melvin  v.  Bul- 
lard,  82  N.  O.  88 ;   Harper  v.  Harper,  92  N. 

C.  800 ;  Kiger  v,  Terry,  119  N.  C.  456,  26  S. 
E.  88.  This  rule  as  to  the  intention  of  the 
testator  is  not  altered  by  our  statutes.  Re- 
visal,  I  188,  and  section  1556,  Rule  2.  So 
that,  as  the  question  is  to  be  determined  by 
the  Intention  of  the  parent  at  the  time  of 
the  transfer,  it  was,  in  this  case,  largely  one 
of  fact,  which  the  referee  and  the  Judge 
have  settled  against  the  plaintiff,  so  far  as 
the  division  of  the  lands  is  concerned,  and  as 
to  the  personalty  they  have  properly  allowed 


the  plaintlir  the  sum  of  $50,  which  they 
found,  as  a  fact,  was  required  to  make  an 
equal  distribution  among  the  children*  There 
is  no  question  of  law  involved. 

[4]  We  will  not  review  the  referee's  find- 
ings of  fact,  which  are  settled,  upon  a  con- 
sideration of  the  evidence,  and  approved  by 
the  Judge,  when  exceptions  are  filed  thereto, 
if  there  is  some  evidence  to  support  them. 
Boyle  V,  Stallings,  140  N.  C.  524,  53  S.  E. 
346;  Harris  v.  Smith,  144  N.  C.  439,  57  S.  B. 
122,  and  cases  cited;  Thornton  v.  McNeely, 
144  N.  O.  622,  57  S.  B.  400;  Frey  v.  Lumber 
Co.,  144  N.  C.  759,  57  S.  B.  464. 

There  is  an  exception  as  to  the  payment 
of  a  note  for  $350,  given  by  defendant  Mar- 
cellus  Smith  to  his  father,  J.  R.  Smith.  The 
referee  and  Judge  found  that  this  note  had 
been  paid  by  the  maker  to  his  father;  the 
plaintiff  having  contended  and  offered  much 
and  very  strong  and  persuasive  testimony 
to  show  that  it  had  not  been.  The  referee 
and  Judge  might  very  well  have  found  as 
a  fact  that  the  payments,  though  alleged  by 
Marcellus  Smith  to  have  been  made  by  him, 
were  not  in  truth  so  made,  and  such  finding 
would  have  been  fully  supported  by  the  evi- 
dence; but  this  exception  comes  within  the 
same  rule  we  have  Just  stated  and  applied 
to  the  other  branch  of  the  case,  and  the 
finding  must  stand,  as  we  will  not  review  it. 
We  concur  with  the  referee  and  Judge  in 
their  finding  of  fact  that  the  transfers  of 
land  were  clear  gifts,  for  the  purpose  of 
equality  in  the  division  of  his  real  estate  by 
the  donor  among  his  children,  and  not  ad- 
vancements, and  we  can  only  say,  as  to  the 
note,  that  plaintiff  was  merely  unfortunate 
in  not  being  able  to  convince  the  learned 
Judge  and  referee  that  it  had  not  been  paid. 
In  both  Instances,  though,  the  plaintiff  must 
abide  by  their  decision  as  to  the  facts,  and 
this  overrules  both  exceptions. 

There  is  no  error  in  the  case,  and  we  there- 
fore afiirm  the  Judgment 

Affirmed. 

(168  N.  C.  673) 

TOWN  OP  WARSAW  v.  MALONB. 

(Supreme  Court  of  North  Carolina.     Oct.  9, 

1912.) 

1.  Municipal  Cobpobations  (§  918*)— Fis- 
cal Management  —  Issuance  of  Bonds  — 
Submission  to  Populab  Vote. 

Priv.  Laws  1909,  c.  204,  providing  for  the 
issuance  by  the  town  of  Warsaw  of  bonds  to 
establish  better  sewerage  and  drainage  systems 
and  other  public  improvements,  and  requiring 
the  question  of  issuing  the  bonds  to  be  submit- 
ted to  the  qualified  voters  of  the  town,  is  a  re- 
striction on  the  power  of  the  town  to  issue 
bonds  without  submitting  the  question  to  popu- 
lar vote,  even  for  necessary  purposes,  for 
which,  in  the  absence  of  statute,  the  town 
would  have  the  power  to  issue  bonds. 

[Ejd,  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1919-1923;  Dec 
Dig.  I  918.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


lOlS 


75  80UTHEASXBRN  RBPOBTBB 


(8.a 


2.  Municipal  Ck>BPOBATioNfi  (§  918*)— Pis- 
ciUL  Manaobusnt  —  Issuance  of  Bonds  — 
Submission  to  Populab  Votb— "Public 
Improvement." 

The  construction  and  maintenance  of 
bridges  is  a  "public  improvement"  within  Priv. 
Laws  1909,  c  204,  requiring  the  submission  to 
a  popular  vote  of  the  question  of  the  issuance 
of  bonds  by  the  town  of  Warsaw  for  sewerage 
tJid  drainage  systems  and  other  public  im- 
provements. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  fl  1919-1923;  Dec. 
Dig.  §  918.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5791,  5792.] 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty;   Carter,  Judge. 

Action  by  the  Town  of  Warsaw  against 
C.  N.  Malone.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Johnson  &  Johnson,  of  Warsaw,  for  appel- 
lant. Charles  N.  Malone,  of  Asheville,  for  ap- 
pellee. 

CLARK,  C.  J.  This  is  an  action  submitted 
without  controversy  under  Rev.  f  803.  In 
July,  1912,  the  commissioners  of  the  town 
-of  Warsaw  passed  an  ordinance  to  issue 
^,000  in  town  bonds  running  30  years  and 
])earing  6  per  cent  interest,  to  be  sold  at  not 
less  than  par,  **the  proceeds  to  be  used  ez- 
•cluslvely  for  the  purpose  of  building  and 
maintaining  bridges  In  the  town  of  Warsaw.'* 
The  purchaser  declined  to  accept  the  bonds, 
alleging  their  invalidity,  and  this  is  an  ac- 
tion to  compel  him  to  do  so. 

[1, 2]  The  defendant  does  not  contest  that 
t>ridges  are  a  necessary  municipal  expense, 
and  that  the  town.  In  the  absence  of  legisla- 
tive restriction,  would  have  the  power  to  Is- 
sue bonds  for  that  purpose  (Fawcett  v.  Mt 
Airy,  134  N.  C.  125,  45  S.  B.  1029,  63  L.  R. 
A.  870,  101  Am.  St  Rep.  825),  but  he  relies 
upon  chapter  204,  Private  Laws  1909.  The 
preamble  and  section  1  of  that  act  provides 
for  the  issuance  by  the  town  of  $5,000  In 
bonds  "to  establish  a  better  sewerage  system 
and  drainage  system  and  other  public  im- 
provements." The  act  provides  that  the  ques- 
tion of  the  issuance  of  the  said  bonds  should 
be  first  submitted  to  the  qualified  voters  of 
said  town.  The  above  act  of  1909,  which 
fixes  the  amounts  of  bonds  that  could  be  is- 
sued and  the  purposes  for  which  the  proceeds 
could  be  used,  and  requiring  the  issuance  to 
be  first  submitted  to  the  qualified  voters  of 
the  town,  was  intended  as  a  restriction  upon 
the  power  of  the  town  to  issue  bonds  even 
for  necessary  purposes.  Murphy  v.  Webb, 
156  N.  C.  402,  72  S.  E.  460.  The  words 
"'sewerage  system  and  drainage  system  and 
other  public  improvements"  include  bridges 
which  are  certainly  a  public  improvement 
And  this  attempted  issue  of  bonds  in  excess 
of  the  $5,000,  and  without  submitting  their 
issuance  to  the  qualified  voters,  is  In  viola- 
tion of  the  act  which  has  thus  restricted 
the  amount  of  the  bonds  that  could  be  is- 


sued for  public  improvements,  and  which 
required  even  those  to  be  submitted  to  the 
popular  vote. 

The  judgment  below  which  held  the  at- 
tempted issue  of  these  bonds  to  be  invalid  Is 
affirmed* 


93  s.  C.  12) 

MIDIiAND  TIMBER  CO.  v.  J.  F.  PRBTTT- 

MAN  &  SONS. 

(Supreme  Conrt  of  South  Carolina.     Oct  14, 

1912.) 

Specific   Pbrfokitancb   (|   106*)— Right  to 
Such    PBRFoaMANC]&— Coicflstb   'Dbtebsci- 

NATION— CONTBOVEBSY. 

In  1902  the  owner  of  land  conveyed  the 
timber  thereon  by  deed  to  plaintiflTs  grantor, 
which  provided  that  it,  its  successors,  or  as- 
signs, should  have  10  years  in  which  to  cat 
and  remove  the  timber,  and  such  additional 
time  as  they  desired  on  the  payment  of  specified 
sums.  Before  the  expiration  of  10  years  from 
the  making  of  the  deed,  plaintiff  contracted  to 
convey  the  timber  to  defendant,  and  also  no- 
tified the  grantor  of  its  desire  for  an  extension 
of  time,  and  tendered  the  required  sum.  Code 
Civ.  Proc.  1902,  §  143,  provides  that  the  court 
may  determine  any  controversy  between  the 
parties  before  it,  when  it  can  be  done  without 
prejudice  to  the  rights  of  others,  or  by  saving 
their  rights.  Seld  that,  as  the  determination 
would  necessarily  affect  the  rights  of  the  gran- 
tor, specific  penormance  of  the  contract  be- 
tween plaintiff  and .  defendant  should  not  be 
decreed  in  a  suit  to  which  the  grantor  was  not 
a  party. 

[Ed.  Note. — ^For  other  cases, -see  Specific  Per- 
formance, Cent  Dig.  f|  342-^51;  Dec.  Dig.  f 
106.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County;   S.  W.  Q.  Shlpp,  Judge. 

Controversy  between  the  Midland  Timber 
Company  and  J.  F.  Prettyman  &  Sons,  sub- 
mitted without  action.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Legare  Walker,  of  Sununerville,  for  ap- 
pellant Wlllcoz  &  Willcox,  of  Florence,  L. 
D.  Ude,  of  Marion,  and  Octavos  Cohen,  of 
Charleston,  for  respondent 

WATTS,  J.  This  is  an  appeal  from  a  de- 
cree of  his  honor.  Judge  Shipp.  The  cause 
before  him  was  a  controversy  submitted  with- 
out action,  and  heard  by  htm  on  an  agreed 
state  of  facts,  entered  into  between  the  ap- 
pellant and  respondent  The  controversy  in- 
volved tiie  construction  of  a  deed  for  timber 
on  certain  lands  and  the  right  of  way  for 
a  railroad  over  and  through  the  lands.  On 
January  24,  1902,  Emma  A.  Heape  made 
and  delivered  to  the  Atlantic  Coast  Lumber 
Company  the  deed  in  question,  which  was 
duly  recorded  on  February  22,  1902,  and 
subsequently  conveyed  by  them  to  the  Mid- 
land Timber  Company  on  June  30, 1910.  The 
Midland  Timber  Company  entered  into  a  con- 
tract in  writing  and  In  proper  form,  by  which 
J.  F.  Prettyman  &  Sons  contracted  to  buy 
from  the  Midland  Timber  Company,  and  tlie 
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Midland  Timber  Company  contracted  to  sell, 
the  property  so  conveyed  by  Bmma  A.  Heape. 
It  Is  agreed  In  the  agreed  state  of  facts  that 
the  contract  Is  valid  and  bhidlng  on  both 
partle& 

The  Midland  Timber  Company  is  a  cor- 
poration owning  timber  and  timber  lands, 
and  Prettyman  &  Sons  is  a  corporation  en- 
gaged in  the  business  of  cutting,  manufactur- 
ing, and  selling  timber  and  lumber.  ITnder 
the  deed  of  Heape  to  the  Atlantic  Coast  Lum- 
ber Company,  there  is  this:  ''Second.  That 
said  second  party,  its  successors  or  assigns, 
shall  have,  and  the  same  Is  hereby  granted 
to  it  or  them,  the  period  of  ten  (10)  years 
In  which  to  cut  and  remove  the  said  timber 
from  said  land,  and  that  in  case  said  timber 
Is  not  cut  and  removed  before  the  expiration 
of  the  said  period,  then  that  the  said  second 
party.  Its  successors  or  assigns,  shall  have 
such  additional  time  therefor  as  it  or  they 
may  desire,  but  in  the  last-mentioned  event 
the  said  second  party,  its  successors  or  as- 
signs, shall  during  the  extended  period  pay 
Interest  on  the  original  purchase  price  year- 
ly, year  in  advance,  at  the  rate  of  six  per 
cent  per  annum.*'  In  the  same  section,  after 
the  words  "ten  (10)  years,'*  and  before  the 
words  ''in  which  to  cut,*'  these  words  are 
stricken  out,  "beginning  from  the  time  the 
said  second  party,  its  successors  or  assigns, 
begins  the  cutting  and  removing  of  the  afore- 
said timber  from  the  tract  or  tracts  of  lands 
above  described."  We  find,  also,  in  the  deed 
that  the  "first  party  further  reserves  the 
right  to  use  any  timber  from  the  aforesaid 
tract  or  tracts  of  land  for  ordinary  planta- 
tion purposes,  connected  with  the  said  land, 
this  reservation  not  to  include  the  right  to 
dear  the  said  land  or  any  of  it"  The  land 
contains  324  acres,  more  or  less,  and  the 
amount  paid  by  the  Atlantic  Coast  Lumber 
Company  to  Emma  A.  Heape  was  |300.  The 
fourth  section  in  the  deed  from  Heape  to 
the  Atlantic  Coast  Lumber  C!ompany  is  this: 
"Fourth.  That  the  said  first  party  shall  and 
win  promptly  pay  all  taxes  that  are  now  due 
or  that  hereafter  may  become  due  on  the 
said  land  and  timber."  That  neither  the 
grantee  nor  his  assigns,  on  January  18, 1912, 
or  January  24»  1912,  had  commenced  to  cut 
and  remove  the  said  timber  mentioned  and 
described  In  the  conveyance  from  Heape. 
That  the  Midland  Timber  Company  desired 
to  have  10  years* '  additional  time  for  the 
purpose  of  cutting  and  removing  the  timber, 
and  notified  Heape  in  writing,  on  January 
18,  1912,  and  at  the  same  time  tendered  her 
$18  for  one  year  in  advance,  being  6  per  cent 
on  the  original  purchase  price  of  $300,  and 
obligated  itself  in  said  notice  to  make  like 
payment  yearly,  by  y^ar,  in  advance,  for  the 
extension  of  10  years. 

A  like  tender  was  made  to  and  refused  by 
Heape  on  January  24»  1912.  The  Midland 
Timber  Company  tendered  a  deed  to  Pretty- 
man  &  Sons  as  In  compliance  with  its  con- 


tract to  sell,  and  Prettyman  A  Sons  declined 
to  accept,  as  it  doubted  the  right  of  the 
Midland  Timber  Company  to  demand  an  ex- 
tension of  10  years  beyond  tiiie  original  i)eriod 
named  In  the  deed  to  the  Atlantic  Ck)ast 
Lumber  Company,  for  the  purpose  of  cutting 
and  removing  the  timber  and  raised  this 
question.  Upon  the  agreed  state  of  facts, 
his  honor  made  a  decree,  on  May  23,  1912, 
sustaining  the  contention  of  the  respondent; 
the  Midland  Timber  ComiMiny,  and  decree- 
ing that  the  appellant  should  accept  the  title 
tendered  it  by  the  Midland  Timber  Ck>mpany 
and  pay  the  purchase  price  as  fixed  by  the 
contract  between  them.  From  this  decree 
appeal  is  taken. 

It  will  be  observed  that,  notwithstanding 
the  fact  that  Bmma  A.  Heape  has  a  vital 
interest  In  the  questions  Involved  in  this 
appeal,  the  question  as  to  whether  she  is 
a  necessary  party  Is  not  raised  by  any  of 
the  parties  of  record;  and,  as  she  is  not  a 
party  to  the  action,  any  Judgment  herein 
is  not  intended  in  any  manner  to  affect  her 
rights.  At  the  same  time,  we  do  not  think 
we  should  determine  this  vital  question  as 
to  the  right  of  the  parties  to  have  the  time 
extended,  unless  she  is  brought  before  the 
court  She  has  a  vital  Interest  In  this  se- 
rious question.  The  suit  is  in  the  nature  of 
a  suit  to  require  specific  performance;  and 
if  this  court  should  determine  this  question 
it  might  seriously  handicap  her  in  any  future 
litigation  she  might  have  with  these  parties, 
should  the  decision  be  contrary  to  her  in- 
terests. 

Justice  Hydrick,  in  Marthinson  v.  Mc- 
Cutchen,  84  S.  C.  265,  06  S.  Q.  128,  uses  this 
language  In  reference  to  specific  perform- 
ance: "It  is  well  settled  that  specific  per- 
formance rests  in  the  sound  discretion  of 
the  court,  and  that  the  court  will  not  decree 
specific  performance  of  hard  and  unconscion- 
able bargains,  or  where  the  price  is  so  gross- 
ly inadequate  as  to  shock  the  conscience  and 
raise  a  presumption  of  fraud  (Beese  v. 
Holmes,  5  Rich.  Eq.  571),  and  certainly  not 
where  it  appears  that  the  contract  sought  to 
be  enforced  does  not  express  the  true  agree* 
ment  of  the  parties,  either  by  reason  of 
fraud,  accident,  or  mistake.  The  general 
rule  is  that,  to  merit  the  interposition  of 
the  court,  it  must  appear  that  the  contract 
is  fair.  Just  and  equitable.  CSabeen  v.  Gor- 
don, 1  Hill,  Eq.  51;  Holley  v.  Anness,  41 
S.  a  354,  19  S.  E.  046." 

Section  143  of  Code  of  Laws,  p.  73,  says: 
"Hie  court  may  determine  any  controversy 
between  the  parties  before  it  when  it  can. 
be  done  without  prejudice  to  the  rights  of 
others,  or  by  saving  their  rights;  but  when 
a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other 
parties  the  court  must  cause  them  to  be 
brought  in." 

In  our  opinion,  there  cannot  be  a  complete 
determination   of   the   controversy   without 


1014 


75  SOUTHEASTBRN  RBPOBTBB 


(S.a 


the  pree^ioe  of  Emma  A,  Heape,  and  she 
should  be  brought  in.  It  is  the  judgment  of 
this  court  that  the  decree  of  the  circuit  court 
be  reversed  and  case  remanded,  without  prej- 
udice to  the  rights  of  either  party;  and 
that  either  or  both  of  them  have  the  right 
to  make  E}mma  A.  Heape  a  party  to  the  suit 

GARY,  O.  J.,  and  HYORIOK  and  FRASBR, 
JJ.,  concur.     WOODS,  J.,  disqualified. 


(93  S.  C.  17) 

WILSON  V.  SOUTHERN  RY.  CO.  et  al. 

(Supreme  Court  of  South  Carolina.     Oct  14, 

1912.) 

Railro^s    (S  400*)  — Person  on   Track— 

Negligencb— Nonsuit. 

Where,  in  an  action  for  the  death  of  plain- 
tiff*8  decedent  from  being  struck  by  a  train 
while  returning  to  the  station  of  his  destina- 
tion after  being  carried  beyond  by  the  train 
on  which  he  had  been  riding,  there  was  evi- 
dence from  which  it  might  be  inferred  that, 
when  struck,  he  was  lying  on  the  track  where 
he  could  have  been  readily  seen  by  the  en^^neer 
and  fireman  had  they  not  been  negligent,  it  was 
error  to  grant  a  nonsuit 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  fS  1365-1381;  Dec  Dig.  §  400.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  Ernest  Moore,  Special 
Judge. 

"To  be  officially  reported." 

Action  by  C.  Scott  Wilson,  as  administra- 
tor of  D.  R.  Wilson,  against  the  Southern 
Railway  Company  and  another.  Prom  an 
order  of  nonsuit  plaintiff  appeals.  Order 
set  aside,  and  case  remanded  for  new  trial. 

Henry  &  McLure,  of  Chester,  for  appel- 
lant McDonald  &  McDonald,  of  Wlnnsboro, 
for  respondenta 

GARY,  C.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  on  ac- 
count of  the  wrongful  acts  of  the  defend- 
ants in  causing  the  death  of  plaintiff's  intes- 
tate. 

The  allegations  of  the  complaint  material 
to  the  questions  involyed,  are  as  follows: 

"(1)  That  heretofore,  to  wit  on  the  31st 
day  of  October,  1906,  one  D.  Rainey  Wilson 
embarked  as  a  passenger  on  a  train  of  the 
defendant  Southern  Railway  Company  on 
said  line  of  railway,  of  which  train  the  de- 
fendant Ed.  S.  Mott  was  conductor  and  in 
charge,  for  passage  from  Columbia  to 
Smith's  Turnout,  and  paid  his  fare  to  that 
point  and  notified  the  defendant  Southern 
Railway  Company,  its  officers  and  agents, 
of  his  wish  to  leave  said  train  at  that  point, 
but  was  carried  past  said  station  to  Ogden, 
near  which  station  said  D.  Rainey  Wilson, 
at  the  invitation  of  the  agents  of  the  de- 
fendant Southern  Railway  Company,  alight- 
ed from  said  train,  and  was  seen  afterwards 
while  still  on  the  premises  of  the  defendant 
Southern  Railway  Company  as  a  passenger, 
and  while  leaving  the  same  for  his  home, 


and  proceeding  to  make  use  of  the  near- 
est highway  crossing  for  that  purpose,  was 
struck  by  another  train  of  said  Southern 
Railway  Company  operated  In  a  wantonly* 
reckless,  and  negligent  manner,  was  thereby 
horribly  mangled  and  killed  almost  instant- 
ly, to  the  damage  of  the  plaintiff  and  those 
for  whom  he  sues,  $20,000.  (2)  That  the 
death  of  the  said  D.  Rainey  Wilson  as 
aforesaid  was  caused  by  the  willful,  wanton, 
and  negligent  conduct  omissions,  and  dere- 
lictions of  the  defendant  Southern  Railway 
Company,  its  servants  and  agents,  as  proxi- 
mate causes  thereof  (a)  in  failing  to  notify 
the  said  D.  Rainey  Wilson  of  the  approach 
to  and  arrival  at  his  destination  of  said 
train  on  which  he  was  a  passenger;  (b)  in 
stopping  the  said  train  at  Ogden  in  a  dan- 
gerous and  unusual  place,  and  there  invit- 
ing the  said  D.  Rainey  Wilson  to  alight; 
(c)  in  operating  the  train  that  struck  the 
said  D.  Rainey  Wilson  in  a  willful,  wanton, 
reckless,  and  negligent  manner,  in  failing  to 
give  the  signals  required  by  law  at  highway 
crossings;  (d)  in  failing  to  give  the  said  D. 
Rainey  Wilson  a  reasonable  opportunity  to 
alight  at.  his  destination,  and  by  the  Joint 
and  concurrent  willfulness,  wantonness,  and 
negligence  of  the  defendants  in  failing  to 
notify  the  said  D.  Rainey  Wilson  of  the 
arrival  of  the  train  on  which  he  was  riding 
at  his  destination,  and  In  stopping  said  train 
at  a  dangerous  and  unusual  place  at  Ogden, 
and  inviting  said  D.  Rainey  Wilson  there  to 
alight  as  proximate  causes  of  said  death.** 

The  defendants  served  separate  answers 
to  the  complaint,  and  merely  interposed  a 
general  denial  of  its  allegations.  At  the 
close  of  the  plaintiff's  testimony,  the  de- 
fendants made  a  motion  for  a  nonsuit  on 
the  ground  that  the  undisputed  evidence 
showed  that  the  plalntiiTs  intestate  was  a 
trespasser,  and  that  there  was  no  testimony 
tending  to  show  the  breach  of  any  duty 
which  the  defendants  owed  him  as  such. 

In  granting  the  motion  for  a  nonsuit  his 
honor,  the  presiding  judge,  assigned  the  fol- 
lowing reasons:  "I  will  have  to  grant  the 
motion  for  a  nonsuit  I  don't  think  there  is 
any  evidence  of  such  willfulness,  wanton- 
ness, or  recklessness  as  would  make  them 
responsible  to  a  man  who  was  a  trespasser 
on  the  track,  and  I  think  the  evidence  tends 
to  show,  and  only  tends  to  shoWj  that  at  the 
time  he  was  struck  the  deceased  had  ceased 
to  be  a  passenger."     (Italics  ours.) 

The  appellant's  first  and  second  excep- 
tions assign  error  on  the  part  of  his  honor, 
the  presiding  Judge,  In  holding:  "That  the 
deceased  was  a  trespasser  on  the  tra<^  of 
the  defendant  when  the  questions  should 
have  been  left  to  the  Jury,  there  being  some 
evidence  tending  to  show  that  said  deceased 
was  a  passenger,  or  at  least  a  licensee. 
That  the  evidence  tends  to  show,  and  only 
tends  to  show,  that  the  deceased  had  ceased 
to  be  a  passenger,  although  it  appeared  by 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Die.  &  Am.  Die.  Key-No.  Series  A  Rep'r  Index< 
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the  evidence  fhat  he  had  been  wrongfully 
carried  past  his  destination,  and  discharged 
at  the  wrong  station,  and  while  in  the  act 
of  returning  to  his  proper  destination  was 
struck  without  warning,  or  even  being  seen 
by  those  operating  the  passenger  train;  the 
status  of  the  deceased  at  the  time  of  the 
injury  thus  being  a  question  of  fact  for  the 
Jury."  There  was  testimony  to  the  effect 
that  the  plalntUTs  intestate  purchased  a 
ticket  to  Smith's  Turnout,  but  that  the  de- 
fendant failed  to  give  him  notice  of  the  sta- 
tioUt  when  the  train  arrived  at  that  point, 
and  he  was  carried  to  Ogden,  the  next  sta- 
tion, which  was  about  three  miles  from 
Smith's  Turnout;  that  the  train  ran  into  a 
side  track  at  Ogden,  where  It  remained 
about  30  minutes,  waiting  for  the  train  to 
pass,  which  was  going  in  an  opposite  direc- 
tion; that  plaintiff's  intestate  was  drinking 
heavily,  after  leaving  Columbia,  where  he 
had  gone  that  morning  to  attend  the  Agri- 
cultural Fair;  that,  when  the  expected 
train  arrived,  it  failed  to  give  the  required 
signals  in  approaching  the  station;  that 
plaintiff's  intestate  left  the  train  upon 
which  he  was  a  passenger  before  the  expect- 
ed train  arrived,  and  was  not  seen  alive 
thereafter,  but  one  of  his  legs  was  discover- 
ed about  300  or  400  yards  from  the  station 
on  the  railroad  track,  in  the  direction  of 
Smith's  Turnout,  the  main  part  of  his  body 
was  also  found  upon  the  railroad  track, 
about  50  yards  nearer  Smith's  Turnout,  and 
other  parts  of  his  body  were  scattered  along 
the  railroad  track  for  several  hundred 
yards  nearer  Smith's  Turnout;  that  there 
is  a  path  near  where  the  leg  was  found, 
leading  from  the  dirt  road  to  the  railroad 
track,  and  which  has  been  used  for  years  by 
those  approaching  and  leaving  the  station. 
The  following  testimony  of  Wm.  0.  Pear- 
son, a  witness  for  the  plaintiff,  is  explana- 
tory of  this  locality:  "Q.  Do  you  know 
where  that  path  comes  up  from  that  neigh- 
borhood road  to  the  depot?  A.  Yes,  sir.  Q. 
How  long' has  that  been  used  Mr.  Pearson? 
A.  Oh,  ever  since  I  can  mind.  Q.  What  did 
you  say?  A.  I  guess  about  10  or  15  years. 
That  is  as  far  as  I  can  mind  about  it  Q. 
The  public  used  it  going  to  the  station?  A. 
Pretty  generally;  yes,  sir.  Q.  Do  you  recol- 
lect whether  a  leg  was  found  north  of  where 
that  goes  out  to  the  road  or  not?  A.  Found 
south  of  the  path,  where  it  goes  up  the  rail- 
road. Q.  How  far  south  of  the  path?  A. 
I  reckon  something  like  10  or  15  feet  or 
yards,  or  something  like  that,  right  close 
to  it  Q.  Ten  or  15  feet  south  of  the  path? 
A.  Yes,  sir.  Q.  A  person  in  getting  off  at 
Smith's  Turnout — oh,  I  mean  at  Ogden — 
which  way  would  he  go  in  getting  to 
Smith's?  A.  They  would  go  back  down  the 
railroad.  If  they  were  wanting  to  go.  That 
would  be  the  straightest  way.  Q.  Have  you 
any  public  road  leading  directly  from  there 
to  Smith's?  A.  There  is  some  roads  go 
down  the  railroad.    There  is  no  public  road. 


unless  you  get  in  the  old  Saluda  road. 
That  is  a  public  road.  Q.  That  is  consider- 
ably out  of  the  way?  A.  Yes,  sir,  about  a 
mile."  Plaintiff's  attorneys  then  propound- 
ed this  question  to  the  witness :  "Q.  People 
making  time  from  Ogden  to  Smith,  which 
way  do  they  generally  go?"  Upon  the  ob- 
jection of  the  respondent's  attorneys,  the 
court  ruled  that  the  testimony,  which  the 
plaintiff's  attorney  sought  to  introduce,  was 
inadmissible.  The  motion  for  a  nonsuit  was 
granted  upon  a  misinterpretation  of  the  law. 
His  honor,  the  presiding  judge,  did  not 
grant  the  motion  on  the  ground  that  the  un- 
disputed testimony  showed  that  tiie  plain- 
tiff's intestate  had  ceased  to  be  a  passenger, 
but  emphasized  the  t&ct  that  it  only  tended 
to  show  that  such  relation  no  longer  existed 
between  him  and  the  railroad  company.  In 
other  words,  he  passed  upon  the  sufficiency 
of  the  testimony,  which  can  be  determined 
only  by  the  jury. 

There  is  another  reason  why  the  nonsuit 
was  improperly  granted.  There  was  testi- 
mony tending  to  show  that  the  defendant 
failed  to  announce  the  station  at  Smith's 
Turnout  within  the  hearing  of  plaintiff's  in- 
testate, or  those  in  the  car  with  him.  The 
complaint  alleges  negligence  in  this  respect. 
The  rule  is  thus  stated  in  5  I^nc.  of  Law, 
565:  *'It  is  a  well-settled  principle  of  law 
that  a  railroad  comx)any  carrying  passengers, 
in  order  to  afford  them  opportunity  to  leave 
the  train  at  their  places  of  destination,  is 
bound  to  have  the  name  of  the  different  sta- 
tions announced  upon  the  arrival  of  the 
train,  and  then  to  stop  the  train,  for  a  8ufi9h 
cient  length  of  time,  for  passengers  to  get 
off  with  safety,  and  that  a  railroad  company 
is  liable  for  any  loss  or  injury,  which  may 
result  to  a  passenger,  by  reason  of  a  viola- 
tion of  this  duty." 

There  is  yet  another  reason  why  there  was 
error  in  granting  the  motion  for  a  nonsuit 
After  discussing  the  mangled  condition  of 
the  dead  body,  the  respondents  attorney 
thus  explains  the  manner  in  which  the  acci- 
dent occurred:  **These  physical  facts  appear 
to  be  conclusive,  as  to  his  position  on  the 
track,  when  he  was  struck  by  the  train,  as 
it  is  almost  impossible  to  imagine  any  other 
position  In  which  his  body  could  have  been 
that  would  have  produced  the  injuries  tes- 
tified by  these  witnesses,  except  that  he  was 
lying  down  on  the  track,  at  the  time  he  was 
struck."  Let  us  even  assume  that  he  was  a 
trespasser,  and  was  kUled  while  lying  on 
the  railroad  track  In  a  drunken  and  helpless 
condition.  It  does  not,  however,  necessarily 
follow  that  the  defendant  could  run  over  him 
with  impunity.  The  testimony  tended  to 
show  that  it  was  a  bright  night;  that  the 
track  was  straight  for  about  700  yards  from 
the  place  where  the  leg  was  found,  towards 
the  north,  and  was  straight  for  more  than 
2  miles  in  the  direction  of  Smith's.  The  rule 
in  such  cases  Is  thus  stated  in  a  note  to  O^- 
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tral  R.  R.  ▼.  Vaughn,  80  Am.  St  Rep.  54,  by 
Mr.  Freeman,  and  qnoted  with  approval  In 
Smalley  v.  Railway,  57  S.  G.  248,  35  S.  B. 
489,  and  Haiti wanger  t.  Railway,  64  S.  O.  7, 
41  S.  B.  810:  "The  true  principle  it  la  con- 
ceived Is  that  the  engineer  should  see  that 
the  trac^  is  clear;  but  that,  when  an  ob- 
struction Is  perceived,  the  proper  course  to 
adopt  will  depend  upon  whether  It  Is  a  liv- 
ing or  inanimate  object,  whether  It  is  an  In- 
telligent human  being,  under  ordinary  cir- 
cumstances, of  discerning  the  means  of  se- 
curing safety,  or  a  brute  which  has  no  guide 
but  mere  instinct  If  the  object  seen  is  an 
intelligent  human  being,  It  seems  to  be  gen- 
erally agreed  that  the  engineer  has  the  right 
to  presume  that  he  will  get  ov|t  of  harm's 
way  before  the  engine  reaches  him,  and  that 
It  is  not  negligence  to  act  upon  that  pre- 
sumption." In  the  case  of  Sentell  v.  Rail- 
way, 70  S.  C.  188,  49  S.  B.  215,  the  court 
uses  this  language  in  regard  to  a  trespasser: 
"It  makes  no  difference  if  the  trend  of  the 
testimony  was  that  Sentell  was  a  naked 
trespasser;  the  defendant  owed  him  no  du- 
ty, viz.,  that  he  should  not  be  treated  by  the 
def^idant,  without  some  regard  to  the  dic- 
tates of  humanity.  There  was  positive  tes- 
timony that  the  engineer  could  have  seen 
Mr.  Sentell  in  plenty  of  time  to  have  stop- 
ped the  train  before  reaching  him  and  thus 
have  saved  his  life.  All  in  all,  there  was 
plenty  of  testimony  to  show  negligence. 
Therefore  the  special  judge  should  have  re- 
fused the  motion  for  nonsuit" 

The  last  question  is  whether  there  was 
error  on  the  patt  of  the  circuit  judge  in  re- 
fusing the  plaintiff's  motion  to  amend  the 
complaint,  so  as  to  conform  to  the  facts 
proven.  The  reason  assigned  by  him  was 
that  the  amendment  would  substantially 
change  the  cause  of  action.  Ordinarily  mo- 
tions to  amend  are  addressed  to  the  discre- 
tion of  the  presiding  judge,  and  his  rulings 
are  not  subject  of  appeal ;  but,  if  his  ruling 
is  based  upon  an  erroneous  principle  of  law, 
there  may  be  an  appeal.  In  the  present 
case,  an  order  conforming  the  complaint  to 
the  facts  proved  would  not  have  dianged 
substantially  the  plaintiff's  cause  of  action. 
The  exceptions,  raising  this  question  are 
therefore  sustained. 

It  is  the  judgment  of  this  court  that  the 
order  of  nonsuit  be  set  aside,  and  the  case 
remanded  for  a  new  trial. 

HYDRIGK  and  WATTS,  JJ.,  concur. 

WOODS,  J.  (concurring  in  the  result). 
There  is  no  evidence  whatever  that  (he  de- 
fendant's agent  did  not  call  out  in  the  coach 
where  Wilson  was  the  station,  Smith's  Turn- 
out, which  was  his  destination ;  on  the  con- 
trary, the  plaintiff  Introduced  evidence  of 
other  passengers  who  heard  the  station  call- 
ed In  other  coaches.    Wilson  was  not  a  pas- 


senger when  he  was  killed,  for  the  train  had 
stopped  at  Ogden  between  20  and  45  minutes 
before,  and  he  had  lett  the  car  and  proceed- 
ed on  his  way  towards  home,  several  hun- 
dred yards  up  the  track.  Even  if  Wilson's 
station  was  not  called,  that  negligence  waa 
not  the  proximate  cause  of  his  standing  or 
lying  on  the  track,  and  being  run  over  at  the 
next  station.  One  or  two  of  plaintilTs  wit- 
nesses stated  that  they  did  not  hear  the 
train  which  probably  ran  over  Wilson  give 
the  signal  for  Ogden  station,  but  another 
testified  positively  that  the  signal  was  blown, 
and  the  engine  was  running  with  a  brilliant 
electric  headlight  The  signal,  the  light  and 
the  noise  of  the  train  were  sufficient  to 
warn  even  a  licensee  to  get  off  the  track  if 
in  his  senses;  and,  if  the  defendant  was 
merely  negligent  it  was  contributory  negli- 
gence in  the  deceased  not  to  get  off  the  track 
on  the  approach  of  the  train,  or  to  He  on 
the  track  in  such  a  condition  that  he  would 
be  heedless  of  its  approach. 

But  contributory  negligence  Is  not  a  de- 
fense against  willfulness  or  wantonness. 
The  duty  of  a  locomotive  engineer  and  a 
fireman  to  keep  a  vigilant  lookout  ahead, 
for  the  sake  of  passengers  as  well  as  those 
who  may  be  helpless  on  the  track,  is  urgent 
and  the  failure  to  keep  a  lookout  may  be 
evidence  of  recklessness  or  wantonness.  In 
this  case  the  night  of  the  fatality  v^as  bright 
and  the  locomotive  had  a  powerful  electric 
headlight  There  was  evidence  from  which 
it  might  be  inferred  that  Wilson  was  lying 
on  the  track  asleep  or  drunk,  or  that  be 
was  crossing  the  track  on  his  way  home, 
and  that  the  place  was  one  where  persons 
were  to  be  expected  crossing  the  track.  The 
evidence  also  tended  to  show  that  those  tn 
charge  of  the  engine  did  not  see  Wilson  at 
all,  for  the  train  did  not  slow  up  or  stop^ 
From  all  this  the  jury  might  infer  that  no 
lookout  was  kept  and  that  this  was  a  redi- 
less  disregard  of  the  lives  of  those  who 
might  be  on  the  track  even  as  trespassers. 
Sentell  v.  So.  Ry.,  70  S.  O.  183,  49  S.  B.  215, 
The  evidence  warrants,  also,  a  rejection  of 
such  an  Inference,  but  whether  the  Inference 
should  be  accepted  or  rejected  was  a  ques- 
tion  for  the  jury. 

FRASER,  J.,  concurs, 

m  8.  c.  «) 
SMALLS  V.  LA  ROGHB. 

(Supreme  Court  of  South  Carolina.     Oct  17. 

1912.) 

1.  BJECTM15IYT    (I   111*)— Complaint— IssTJKS 
AND  Proof. 

Plaintiff  in  ejectment  under  his  i^eneral  al* 
legation  of  title  and  right  of  possession  to  the 
land  described  and  represented  on  the  plat  at- 
tached to  the  complaint  was  entitled  to  prove 
title  to  the  land  from  any  source,  whether  by 
conveyance  or  adverse  possession,  and  heace 
a  reference  to  the  land  in  the  complaint  as- 
"Lot  No.  2,"  which  was  the  number  of  the 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  ladSKC 
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tract  shown  on  an  original  anrrey  plat  which 
did  not  conform  to  the  plat  attached  to  the 
complaint,  did  not  render  a  verdict  finding  for 
plalntiif  the  "land  in  dispute"  invalid  for  uncer- 
tainty because  its  limits  as  claimed  did  not 
correspond  to  the  original  plat 

[Ed«  Note.—For  other  cases,  see  Ejectment, 
Gent  Dig.  H  327-^845;   Dec  Dig.  §  111.*] 

2.  Appeal  and  Ebbob  (§  215*)— Objections 
IN  LowEB  CoUBT  ^  iNSTBUcnoNs  —  Misuse 

OP   WOBDS. 

Manifest  inadvertence  in  the  use  of  the 
word  '*defendaLt"  where  "plaintiflf"  was  in- 
tended in  an  instruction,  was  not  ground  for 
reversal,  where  the  court's  attention  was  not 
called  to  the  error  at  the  time. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  1309-1314;  Dec.  Dig.  i 
215.*] 

Appeal  from  Common  Pleas  Circait  Oonrt 
of  Charleston  County;    Ernest  Gary,  Judge. 

"To  be  ofBcially  reported." 

Action  by  Guy  Smalls  against  John  J.  La 
Roche.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Wm.  Henry  Parker,  of  Charleston,  for 
appellant  Logan  Sc  Grace,  of  Cbarlestoo,  for 
respondent 

WOODS,  J.  The  appeal  of  the  defendant 
In  this  action  for  the  recovery  of  possession 
of  a  small  triangular  strip  of  land  involves 
the  sufficien(*y  of  the  form  of  the  verdict 
and  the  correctness  of  some  propositions  of 
law  laid  down  in  the  charge. 

The  plaintiff  and  defendant  bought  ad- 
joining tracts  of  land  from  F.  Schaffer,  and 
the  dispute  arose  over  the  boundary  line. 
The  Jury  found  a  verdict  in  this  form:  "Find 
for  the  plaintiff  the  land  in  dispute  and  two 
hundred  dollars  damages."  A  motion  for  a 
new  trial  was  refused  on  condition  that  the 
plaintiff  should  remit  $100  from  the  dam^ 
ages  assessed  by  the  Jury.  The  condition 
was  complied  with,  and  the  Judgment  enter- 
ed accordingly.  The  defendant  contends  that 
^e  verdict  should  have  been  set  aside  for 
uncertainty,  because  in  limits  and  area  "the 
land  in  dispute"  as  described  in  the  com- 
plaint does  not  correspond  with  "the  land 
in  dispute"  as  represented  on  the  plats,  and 
the  plats  do  not  correspond  with  each  other. 
Analysis  of  the  issues  will  show  that  the  ob- 
jection is  not  well  founded.  F.  Schaffer  had 
a  tract  of  987  acres  surveyed  and  divided  by 
Simons  &  Howe,  surveyors,  In  January,  1881, 
On  January  20,  1892,  he -conveyed  to  Guy 
Small9,  the  plaintiff,  one  of  the  lots  of  land, 
designated  on  the  plat  as  No.  22,  containing 
20  acres,  in  pursuance  of  an  agreement  to 
sell  under  which  Smalls  had  been  in  posses- 
sion for  several  years.  On  August  22,  1907, 
the  defendant,  John  J.  La  Roche,  acquired 
his  title  from  Schaffer  to  the  lots  designated 
on  the  Simons  ^  lk>vre  plat  as  ''lots  23,  24, 
25,  26,  and  the  area  to  the  southeast  there- 
of." One  of  the  boundaries  of  this  purchase 
was  the  Rockville  road,  and  another  was 
"lands  of  Guy  Smalls  known  as  lot  22."    The 


plaintiff  thus  sets  out  the  basis  of  his  claim 
and  the  description  of  the  land  in  the  first 
paragraph  of  the  complaint:  "That  he  is 
now,  and  at  the  times  hereinafter  mentioned 
was,  the  owner  of  and  entitled  to  immedi- 
ate possession  of  a  certain  tract  of  land  on 
Wadmalaw  Island,  in  the  county  of  Charles- 
ton, state  of  South  Carolina,  and  has  been 
the  owner  of  and  in  possession  of  said  tract 
of  land  for  more  than  twenty  years  last 
past,  to  wit,  from  on  or  about  the  month  of 
June,  1881,  which  said  tract  of  land  is  de- 
scribed as  follows:  Being  the  western  part 
of  lot  No.  22;  measuring  and  containing  on 
Rockville  road  1.85  chains,  and  in  depth  run- 
ning to  the  southwest  corner  of  said  lot  No. 
22  52.5  chains,  more  or  less;  butting  and 
bounding  east  on  remaining  portion  of  lot  No. 
22;  south  by  Cherry  point;  north  by  Rock- 
ville road;  west  by  lot  No.  23,  which  said 
lot  of  land  is  shown  by  being  colored  red  on 
the  plat  hereto  attached  and  made  a  part  of 
this  complaint"  The  plat  referred  to  in 
the  complaint  is  not  that  of  Simons  &  Howe, 
but  a  plat  made  for  plaintiff  in  1909.  Com- 
mencing with  what  appears  to  be  an  undis- 
puted corner  on  the  Rockville  road,  the  vari- 
ance iQ  the  plats  is  as  follows:  The  Simons 
&  Howe  plat  represents  the  distance  to  the 
line  of  Guy  Smalls'  lot  ^  as  808%  feet; 
another,  the  Barbot  plat,  introduced  by  the 
plaintiff,  represents  it  as  670  feet;  and  the 
plat  attached  to  the  complaint  represents  it 
as  603  feet  Had  the  Jury  intended  to  limit 
the  holding  of  the  plaintiff  to  lot  22  as  liEdd 
down  on  the  Simons  &  Howe  plat,  they  must 
have  found  a  verdict  for  the  defendant;  for 
measuring  the  defendants  line  808%  feet 
from  the  comer  on  the  Rockville  road  would 
have  brought  the  disputed  strip  within  his 
lines.  The  Barbot  plat  introduced  in  evidence 
representing  defendant's  line  as  670  feet 
from  the  corner  on  the  Rockville  road  must 
be  rejected,  for  it  gave  the  plaintiff  more 
than  he  claimed  in  his  complaint  The  Sim- 
ons &  Howe  plat  and  the  Barbot  plat  being 
thus  necessarily  eliminated,  it  Is  clear  that 
the  verdict  must  be  referred  to  the  land  in 
dispute  represented  on  the  plat  attached  to 
the  complaint.  Thus  all  uncertainty  disap- 
pears, and  the  meaning  of  the  verdict  is 
made  clear. 

[1]  It  is  true  that  the  plaintiff  in  his  com- 
plaint describes  his  land  as  "lot  No.  22," 
but  he  sets  out  its  boundaries  and  dimen- 
sions by  a  plat  attached,  which  did  not  cor- 
respond to  the  Simons  &  Howe  plat  Under 
his  general  allegation  of  title  and  right  of 
possession  to  the  land  described  and  repre- 
sented on  the  plat  attached,  he  had  a  right 
to  prov^  title  to  the  land  so  described  from 
any  source,  whether  conveyance  or  adverse 
possession;  and  the  issue  of  title  by  adverse 
possession  was  therefore  properly  submitted 
to  the  Jury.  It  may  be  that  the  plaintiff 
might  have  been  required  to  make  his  com- 
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plaint  more  definite  and  certain  by  stating 
whether  he  claimed  only  lot  22  as  laid  down 
on  the  Simons  &  Howe  plat,  but  that  point 
was  not  before  the  court. 

[2]  The  court,  in  the  following  sentence  of 
the  charge,  by  a  manifest  inadvertence,  used 
the  word  "defendant"  where  we  have  itali- 
cized It  for  "plaintiff,"  for  the  plaintiff  and 
not  the  defendant  had  set  up  adverse  pos- 
session, and  the  defendant  had  claimed  that 
the  plaintiff,  and  not  himself,  had  dispossess- 
ed himself  of  the  disputed  land  at  the  de- 
mand of  the  true  owner,  and  had  thus  ac- 
knowledged defendant's  title  and  broken  the 
continuity  of  the  alleged  adverse  possession: 
"Now  the  defendant's  position  is  that  he  did 
not  trespass  upon  the  plaintiff's  land,  but 
that  he  is  simply  asserting  his  title  to  that 
which  under  his  deed  he  is  entitled  to,  and  the 
possession  which  the  defendant  sets  up  is 
not  continuous  for  10  years.  He  admits  that 
by  dispossessing  himself  he  recognizes  the 
title  of  the  plaintiff  in  that  period,  if  such 
is  a  fact,  and  you  are  to  .say  whether  that  is 
a  fact."  If  counsel  for  defendant  thought 
that  the  Inadvertence  of  saying  "defendant** 
when  "plaintiff"  was  meant  was  not  manifest 
to  the  Jury,  he  should  have  called  it  to  the 
attention  of  the  circuit  judge. 

Afitoned. 

GARY,  O.  J.,  and  HYDRIGK  and  FRAS- 
ER,  J  J.,  concur.    WATTS,  J.,  did  not  sit 


(93  S.  C.  126) 

HENRY  v.  SOUTHERN  RY.   CO.t 

(Supreme  Court  of  South  Carolina.     Oct  10, 

1912.) 

1.  Damages  (§  55*)— Mental  Anguish. 

In  the  absence  of  statute,  damages  for 
mental  anguish  cannot  be  recovered  in  an  ac- 
tion for  injuries  to  personal  property. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §  100;   Dec.  Dig.  |  55.*] 

2.  Plxading  (§  381*)— Issues  and  Proof. 

The  trial  court  may  properly  exclude  tes- 
timony tending  to  support  irrelevant  or  imma- 
terial allegations  allowed  to  remain  in  the  com- 
plaint or  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  {{  1238,  1253-1279;  Dec.  Dig.  § 
381.*] 

8.  Evidence  (I  501*)— Opinion  Evidence— 
Nonexpert  Testimont. 

A  nonexpert  witness  cannot  give  an  opin- 
ion, unless  he  states  the  facts  on  which  it  is 
based. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2292-2305;    Dec.  Dig.  §  501. ♦] 

4.  Appeal  and  EIbbob  (§  179*)— Reception 
OF  Evidence— Examination  of  Witnesses. 
A  party  cannot  complain  of  the  exclusion 
of  testimony,  where  the  questions  to  elicit  that 
testimony  were  never  propounded  to  the  wit- 
ness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  1137-1140;  Dec.  Dig.  § 
179.*1 


5.  Trial  (J  267*)— iNSTBUcnoNS— Modifica- 
tion OF  Request. 

Where  the  court  fully  covered  the  law  in  its 
charge,  modifications  of  requests  are  not  im- 
proper. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent. 
Dig.  U  668-672,  674;  Dec  Dig.  §  267.*] 

6.  Waters  and   Water  Courses   (§  71*)— 
Dama<}E8  for  Pollution  of  Water. 

Where,  at  the  time  plaintiff  rented  a  pas- 
ture, which  was  upstream  from  defendant's 
reservoir,  the  dam  was  already  constructed, 
that  fact  gave  him  sufficient  notice  to  put  him 
on  inquiry;  and  he  cannot  recover  for  injuries 
from  the  pollution  of  the  stream  by  matter  dis- 
charged into  the  stream  by  a  third  party  and 
collected  by  the  dam,  save  upon  showing  that 
defendant  negligently  constructed  and  main- 
tained the  dam,  or  willfully  or  wantonly  op* 
erated  it 


[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  71.*] 

7.  Waters  and   Water  Courses    (|   74*)  — 
Pollution  of  Waters— Right  of  Action. 

Where  defendant  erected  a  dam  or  reser- 
voir under  a  valid  agreement  with  the  owner 
of  the  land,  his  entry  beini^  rightful,  a  tenant 
of  the  owner  cannot  maintain  an  action  for  in- 
I  juries  caused  by  the  pollution  of  the  stream 
,  by  refuse  discharged  into  the  stream  by  a  third 
person  and  collected  by  the  dam,  so  long  as  de- 
I  fendant  was  not  negligent  in  the  erection  of  the 
dam. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §S  62,  63;  Dec  Dig. 
i  74.*] 

8.  Damages  (§  91*)— Exemplary  Damageb. 

An  act  based  on  the  belief  that  it  was  legal 
and  done  for  the  sole  purpose  of  protectiii^ 
the  actor's  right  will  not  subject  him  to  puni- 
tive damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S§  193-201;  Dec  Dig.  §  91.*] 

9.  Waters  and  Waixr  Courses  (§  167*)— 
Right  of  Easement. 

One  having  an  easement  for  the  mainte- 
nance of  a  dam  may  do  all  acts  necessary  for 
the  complete  enjoyment  of  the  same,  provided 
there  is  no  negligence. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  (§  192,  l&lr-202; 
Dec   Dig.  I  167.*] 

10.  Waters  and  Water  Courses  (§  156*)— 
Grant- Recordation. 

An  instrument  granting  an  easement  for 
the  maintenance  of  a  dam  need  not  be  re- 
corded. 

W^Ed.  Note. — For  other  cases,  see  Waters  and 
atcr  Courses,   Cent   Dig.  H   158,   174-183; 
Dec  Dig.  §  156.*] 

Appeal  from  Common  Pleas  Circuit  Coort 
of  Fairfield  County;   John  S.  Wilson,  Judge. 

Action  by  Edward  Henry  against  tlie 
Southern  Railway  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

T.  M.  Cathcart,  of  Winnsboro,  for  appel- 
lant McDonald  &  McDonald,  of  Winnsboro. 
for  respondent 


WATTS,  J.  This  was  an  action  by  the 
plaintiff  against  the  defendant  for  actual 
and  exemplary  damages,  and  was  tried  be- 
fore the  honorable  John  S.  Wilson,  presid- 
ing judge,  and  a  jury  at  Winnsboro,  S.  C, 
and  resulted  in  a  verdict  for  defendant    It 


*For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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appears  from  the  evidence  and  pleading!  in 
the  case  that  the  defendant  entered  Into  an 
agreement  with  W.  B.  Grefght  In  1901,  and 
by  that  agreement  the  defendant  acquired 
the  right  to  erect  and  inaintaln  a  dam  on 
M.  Stream  on  Crelght's  land,  for  the  purpose 
•of  operating  a  pumping  station  to  supi^y  its 
tank  of  water.  The  complaint  alleges  that 
the  Fairfield  Gotten  Mills  were  situated  on 
this  stream,  some  distance  above  this  dam, 
and  the  refuse  from  the  mills  was  discharg- 
ed into  this  stream.  PlaintifT  was  in  posses- 
sion of  a  small  pasture  on  this  stream,  which 
he  had  rented  from  Greight  (Greight  having* 
died  after  making  agreement  with  defendant, 
leaving  no  will  affecting  this  property,  and 
leaving  as  his  heirs  at  law  a  widow  aiid  four 
-children);  that  plaintiff's  cattle  drank  from 
the  water  collected  in  defendant's  dam ;  that 
in  1905  defendant  raised  this  dam  two  feet, 
■and  it  is  alleged  that  this  act  on  defendant's 
part  caused  the  refuse  from  the  factory  to 
be  deposited  in  the  dam,  causing  the  water 
to  be  poisoned  and  polluted,  and  causing  the 
death  of  some  valuable  cattle.  Plaintiff  al- 
leges that  the  construction  and  enlargement 
of  the  dam  was  both  willful  and  negligent. 
The  answer  was  a  general  denial,  and  at  the 
trial  the  agreement  of  defendant  with 
Greight  was  Introduced,  and  defendant  in- 
troduced testisKiony  showing  the  death  of 
the  cattle  wa^  caused  by  Teras  fever.  Af- 
ter verdict,  ^^laintiff  appeals  and  files  27 
•exceptions.  These  exceptions  raise  practi- 
-cally  four  ^ints,  and  we  will  adopt  the 
•qlassifications  as  made  on  argument  before 
us,  as  far  as  possible. 

First  error,  in  excluding  testimony  and  re- 
stricting cross-examination,  as  raised  by  ex- 
cefptions  1,  2,  3,  4,  5,  6,  7,  and  S. 

[1]  Exception  1  cannot  be  sustained,  for 
the  reason  that  damages  for  mental  anguish, 
in  the  absence  of  bodily  injury,  cannot  be 
recovered  in  cases  of  this  character,  except 
under  special  statutes. 

[21  E}ven  though  it  was  alleged  in  the  com- 
plaint that  the  plaintiff  had  suffered  mental 
finguish,  the  court  was  not  bound  to  receive 
evidence  in  support  of  it  In  Martin  v.  Rail- 
way, 70  S.  a  11,  48  S.  B.  616,  the  court  said 
that  the  circuit  court  has  power  to  exclude 
testimony  tending  to  support  Irrelevant  or 
immaterial  allegations  allowed  to  remain  in 
the  complaint  or  answer,  and  that  it  is  not 
bound  to  receive  such  evidence.  This  is  dtp 
ed  with  aiH>roval  in  Bromonia  Go.  v.  Drug 
Co.,  78  S.  G.  485,  59  S.  B.  364. 

[3]  Exception  2  cannot  be  sustained,  as 
his  honor  ruled  that  a  nonexpert  witness 
could  not  give  an  opinion,  unless  he  had  de- 
tailed facts  to  base  it  on.  Jones  v.  Fuller, 
19  S.  O.  70,  45  Am.  Rep.  761 ;  Ghemical  Go. 
V.  Klrven,  67  S.  G.  448,  35  S.  B.  745. 

Exceptions  3,  5,  and  6,  are  overruled.  His 
honor  was  correct  In  ruling  out  the  testi- 
mony. Hand  v.  Power  Go.,  90  S,  G.  267,  73 
a  E.  187. 

Exception  4  Is  overruled,  for  the  reason 
that  his  honor  was  satisfied  that  the  wit- 


ness had  shown  sufficiently  tSiat  he  was  an 
expert  on  Texas  fever  to  express  an  opinion, 
and  let  it  go  to  the  Jury  for  what  It  was 
worth.  In  addition  to  this,  the  witness  did 
not  answer  the  opinion  objected  to,  and  only 
answered  questions  to  which  no  objection 
was  made. 

[4]  Exception  7  is  overruled.  The  testi- 
mony sought  to  be  introduced  was  incomp»* 
tent  and  irrelevant,  and  was  properly  ex- 
cluded; and  an  examination  of  the  record 
will  show  that  plaJntilTs  attorney  failed  to 
attempt  to  carry  the  cross-examination  of 
this  witness  any  further,  and  did  not  even 
ask  him  the  questions  which  he  complains  he 
was  not  allowed  to  ask. 

£lxception  8  is  overruled  as  tiie  testimony 
of  the  witness  was  not  in  reply  to  any  of  the 
testimony  brought  out  by  the  defendant  The 
ruling  of  his  honor  in  reply  to  the  objection 
was:  "Correct,  Mr.  Gathcart;  you  proved 
that  this  morning,  and  there  is  nothing  to 
contradict  that"  Here  we  have  the  rullnar 
of  the  court  to  an  uncontradicted  fact 

Exceptions  9,  13,  and  23  all^e  error  In 
his  honor's  charge  as  to  punitive  damages; 
and  exceptions  14,  17,  19,  and  20  allege  er- 
ror in  his  charge  as  to  negligent  construc- 
tion of  dam,  etc.  Exceptions  9,  10,  11,  and 
12  in  modifying  plaintiff's  request  to  charge. 

[5]  A  careful  reading  of  the  charge,  as  a 
whole,  fails  to  show  that  his  honor  commit- 
ted any  reversible  error,  or  that  his  charge 
was  prejudicial  in  any  way  to  plaintiff.  He 
fully  covered  the  law  of  the  case  in  his  own 
language,  and  had  the  right  to  modify  the 
request  to  charge  submitted  to  him  to  con- 
form to  his  ideas  of  the  language  he  should 
use  to  convey  his  idea  to  the  Jury.  Joyner 
y.  Atlantic  Coast  Line  B.  Co.,  91  S.  G.  104, 
74  S.  B.  825. 

[6]  While  one  of  the  requests  to  charge 
was  modified  to  make  it  more  favorable  to 
the  defendant  than  defendant  was  entitled 
to,  and  is  somewhat  in  confiict  with  the  case 
of  EYost  V.  Berkeley  County,  42  s:  G.  409,  20 
S.  B.  283,  26  Ia  R.  A.  693,  46  Am.  St  Rep. 
736,  and  cases  therein  dted,  which  holds: 
"If  the  owner  of  the  land  uses  it  for  the 
prosecution  of  a  business  from  which  injury 
to  his  neighbor's  property  will  necessarily  or 
probably  ensue,  he  is  liable  for  damages  so 
resulting,  even  though  he  may  have  used 
reasonable  care  In  the  prosecution  of  such 
business" — ^we  think,  however,  in  view  of  the 
fact  that  the  dam  was  there  when  plaintiff 
rented  the  land,  he  had  such  notice  as  should 
have  put  him  on  inquiry  as  to  the  right  of 
defendant,  and  could  only  recover  damages 
upon  showing  that  the  defendant  negligently 
constructed  and  maintained  the  dam,  or 
willfully  or  wantonly  operated  it  The 
charge,  as  a  whole,  was  in  accordance  with 
this  principle. 

[7]  The  evidence  shows  that  the  plaintiff 
rented  from  the  widow,  who,  with  four  chil- 
dren, were  the  heirs  of  Greight,  who  had 
made  the  agreement  with  the  defendant  to 
erect  the  dam,  In  hia  lifetime;  that  the  dflN 


1020 


7S  SOUTHEASTBRN  BEPOBTBB 


0S.a 


fendant  entered  tbe  lasda,  under  this  rlglit 
from  the  owner,  in  his  lifetime;  that  the 
entry  of  defendant  was  rightful  and  not 
tortious,  and  so  long  as  the  defendant  was 
not  negligent  in  the  erection  of  the  dam 
the  plaintitt  would  have  no  cause  of  action 
for  negligence.  Granger  v.  Telephone  CJo., 
70  S.  G.  528,  60  S.  K  193,  106  Am.  St  Rep. 
750;  Mason  t.  Telephone  Go.,  71  S.  G.  153, 
60  S.  E.  782. 

[8,  9]  As  to  the  exemplary  damages*  it  is 
said  in  Gwyn  y.  Telegraph  Go.,  69  S.  G.  434, 
48  S.  £3.  460,  67  K  R.  A.  Ill,  104  Am.  St 
Rep.  819:  '*An  act  based  on  the  belief  that 
It  was  legal  and  done  for  the  sole  purpose 
of  protecting  actor's  right  will  not  subject 
actor  to  punitlTe  or  yindlctive  damages.** 
We  have  examined  the  record,  and  failed  to 
discover  any  evidence  that  would  warrant 
a  verdict  for  punitive  damages.  The  testi- 
mony shows  that  the  cotton  mills  and  dam 
were  both  there  when  plaintlfT  leased  the 
pasture,  and  he  had  notice  of  the  situation 
when  he  put  his  cattle  there. 

The  defendant  has  raised  the  height  of 
the  dam.  "Where  one  has  an  easement, 
such  as  a  right  of  way,  he  has  the  right  to 
do  all  things  necessary  for  the  complete 
enjoyment  thereof,  provided  there  Is  no  neg- 
ligence." Mills  V.  Railway  Go.,  13  S.  G.  99; 
Leitzsey  v.  Power  Go.,  47  S.  G.  464,  25  S.  B. 
744,  34  L.  R.  A.  216;  Jones  v.  Railroad  Go., 
67  S.  G.  181,  45  S.  B.  188 ;  Lampley  t.  Rail- 
road Go.,  71  S.  a  158,  50  S.  B.  773. 

[10]  The  other  exceptions  raise  the  point 
that  the  Greight  agreement  should  have 
been  recorded.  There  is  nothing  in  this  ex- 
ception, and  it  is  overruled.  We  have  con- 
sidered all  exceptions,  and  do  not  think  any 
of  them  should  be  sustained. 

Judgment  affirmed. 

GARY,  a  J.,  and  WOODS»  HTDRIGK, 
and  FRASER.  JJ..  concur. 


(93  S.  C.  1)  • 

WATSON   ▼.   VIRGINIA-GAROMNA   LUM- 
BER GO.  et  al. 

(Supreme  Gourt  of  South  GaroUna.     Oct  11« 

1912.) 

1.  CORPOKATJONS  (§  120*)— SALB  OF  STOCK— 
AOBEEMENTS  TO  KBPUROHASS  —  GONSTBUO- 
TION  AND   OpEBATION. 

The  owner  of  all  of  the  preferred  stock  of 
a  corporation,  who  also  owned  a  majority  of  all 
the  stock,  sold  shares  of  common  stock  to 
plaintiff  under  an  agreement  to  repurchase 
when  plaintiff's  husband  should  cease  to  be  the 

Senertu  manager  of  the  corporation  at  a  speci- 
ed  price,  plus  the  proportionate  share  of  the 
net  profits  of  the  corporation  during  the  time 
they  were  owned  bv  plaintiff  and  less  the  pro- 
portionate share  of  any  loss  during  that  time. 
Under  the  terms  of  its  incorporation,  preferred 
stockholders  of  the  corporation  were  entitled 
to  8  per  cent,  dividends,  which  in  case  there 
were  no  net  profits  were  to  be  deferred  until 
there  were  suflSdent  profits.  While  plaintiff 
was  the  owner  of  the  stock,  no  profits  were 
realized.  Held,  that  it  was  Intended  to  permit 
plaintiff  to  stand  on  an  equal  footing  with  the 
preferred  stockholders,  and  the  unpaid  divi- 
dends did  not  constitute  a  proper  item  of  loss 


in  computing  the  amount  to  be  paid  plaintiff 
for  tiie  stoc£ 

[E3d.  Note.— For  other  cases,  see  Corpora- 
tions, Gent  Dig.  f(  495,  004;  Dec.  Dig.  §  120.*] 

2.  GOBPOBATIONS     (|     121* )— AOBKEMSNTB    TO 

Repubchasb  —  GoNSTBUcnoii  AAD  Opera- 
tion. 

Under  such  contract,  the  burden  of  prov- 
ing loss  was  on  defendant,  and  no  loss  founded 
on  surmise  or  conjecture  could  be  allowed. 

[Bid.  Note.— For  other  cases,  see  Gorpora- 
tlons,  Gent  Dig.  U  504,  505;  Dec  Dig.  1 121.*1 

3.  GOBPOBATIONS     <§     120*)— AOBSBICENTS     TO 

Rbpubcbask  —  GoNsiBUonoir  and  Opbba- 

TION. 

Under  such  contract  it  was  not  proper  to 
charge,  as  a  loss,  depreciation  in  the  value  of 
the  corporation's  plant  to  the  extent  of  10  per 
cent  in  addition  to  charging  $1,500  expended 
in  improvements  as  a  loss,  where  the  corpora- 
tion had  never  before  charged  up  deprenstwn 
as  a  loss. 

pS3d.  f^ote^r-For  other  cases,  see.  CorDgrs: 
tionsTGent  Dig.  Sf  495,  504;  Dec.  Sg.  §  120.*] 

4.  GOBPOBATIONS     (I    121*)— AOBBSMBIITB    TO 

Rbpubchasb  —  GoNSXBUonoir  and  Opbea- 

HON. 

Under  such  contract,  loss  upon  open  i^c- 
counts  could  not  be  charged  in  the  absence  of 
testimony  that  they  were  made  during  tbe  time 
plaintiff's  husband  was  manager,  or  of  any  defi- 
nite evidence  that  they  should  be  so  charged 
for  kome  other  reason. 

[Ed.  Note.— For  other  cases,  see  Corpom; 
tions,  Gent  Dig.  |§  504,  506;  Dec  Dig.  |  £21.*] 

5.  GOBPOBATIONS    {%  120*)   —  AOBKEUENTB  TO 
RbPUBGHASB  — GONSTBUOTEON    AND    OFKRA- 

noN. 

Prior  to  the  employment  of  plaintifTs  hus- 
band as  manager,  the  corporation  had  sold  tim- 
ber owned  by  it  to  a  third  person  taking  bis 
notes  for  the  purchase  price  to  be  paid  by  de- 
ducting $2  a  thousand  feet  for  timber  manu- 
factured at  the  company's  plant  by  such  third 
person.  The  corporation  guaranteed  to  the 
third  person  that  there  were  4,500,000  feet  of 
timber.  All  the  timber  cut  by  the  third  i^rson 
was  delivered  to  the  company.  While  plamtiff's 
husband  was  manager,  the  corporation  repur- 
chased this  timber  for  the  amount  still  due  the 
company,  assuming  liability  on  the  notes  given 
on  tne  original  purchase.  Held,  that  the  cor- 
poration, having  guaranteed  the  amount  of  tim- 
ber and  having  received  back  all  the  timber, 
had  suffered  no  loss  and  assumed  no  new  lia- 
bility bv  agreeing  to  pay  the  balance  on  the 
notes,  smce,  being  liable  for  any  shortage,  this 
was  not  a  new  uabilityy  but  one  attaching  at 
the  time  of  the  original  sale. 

rBd.  Note.— For  other  cases,  see  Gorpora- 
tions,  Gent  Dig.  ||  495,  504;  Dec  Dig.  §  120.*] 

Appeal  from  Gonuncm  Pleas  GireoitGoiut 
of  Sumter  Gounty;  S.  W.  G.  Shipp,  Judge. 

Action  by  K.  B.  Watson  against  the  Yir- 
ginia-Garolina  Lumber  Gompany  and  anoth- 
er. From  a  Judgment  for  plalntilE,  defend- 
ants appeaL    Affirmed! 

This  action  was  for  breach  of  a  contract 
between  plaintiff  and  the  Virginia-GaroUna 
Lumber  Gompany,  the  owner  of  a  majority  of 
the  stock  of  the  Sumter  Lumber  Gompany, 
under  which  plaintiff  purchased  66  shares  of 
the  common  stock .  of  the  Sumter  Lumber 
Gompany  paying  for  25  shares  and  giving  her 
note  for  41  shares.  By  the  contract  it  was 
covenanted  and  agreed  that,  if  plalntifTs  hus- 
band ceased  to  be  the  manager  of  the  Sum- 
ter Lumber  Gompany,  and  if  plaintiff  should 
desire  to  sell  her  stock,  the  Virginia-GaroUna 
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Lumber  Company  would  tmrchase  It;  paying 
for  the  25  shares  at  par  in  cash,  and,  if  the 
Sumter  Iiumt)er  Company  had  made  money 
between  the  date  of  the  contract  and  the  date 
of  the  resale,  the  company  obligated  itself 
to  pay  for  the  41  shares  $100  a  share,  plus 
the  proportion  of  any  profit  to  which  those 
shares  would  be  entitled  in  the  distribution 
of  profit  between  the  shareholders,  and,  if 
it  should  lose  money  during  such  time,  to 
pay  $100  a  share  lees  the  fair  share  or  pro* 
portion  of  such  loss  which  would  have  to  be 
borne  by  the  41  shares  if  the  loss  was  made 
good  by  all  of  the  shareholders  of  the  com- 
pany. 

The  decree  mentioned  in  the  court's  opin- 
ion was  as  follows; 

'This  was  an  action  brought  by  the  plain- 
tiff to  require  the  defendant  Virginia-Gara- 
lina  Lumber  Company  to  comply  with  the 
terms  of  a  certain  ocmtract,  between  it  and 
the  plaintiff,  dated  September  1,  1900.  The 
defendants  all  answered,  and  the  defendant 
Virginia*Carolina  Lumber  Company  denied 
that  it  had  obligated  itself  by  said  contract 
to  purchase  the  06  shares  of  stock  therein 
mentioned,  and  alleged  that  the  Sumter  Lum- 
ber Company  had  lost  money  between  the 
periods,  SeptenAer  1, 1900  and  May  81,  1910, 
in  such  an  amount  that  the  plaintiff's  pro- 
portionate part  of  said  loss  exceeded  the 
amount  claimed  by  her.  The  cause  was  re- 
ferred to  the  master  for  Sumter  county  to 
take  and  report  the  testimony.  The  testimo* 
ny  was  taken  by  the  master,  except  that 
taken  de  bene  esse,  all  of  which  was  report- 
ed to  the  court  The  cause  came  on  to  be 
heard  by  me  at  the  summer  term  of  the 
court  of  common  pleas  for  the  county  of 
Sumter.  All  of  the  testimony  and  exhibits 
were  read,  and  the  cause  was  fully  argued 
on  both  sides. 

*'I  agree  with  the  attorneys  for  the  de- 
fendants, who  stated  during  the  argument 
that  practically  the  only  question  before  the 
court  was  whether  the  Sumter  Lumber  Com- 
pany had  lost  or  made  money  between  the 
periods  above  stated.  The  defendants  sub- 
mitted a  statement  made  by  Mr.  Charles  A. 
Peple,  an  expert  accountant,  whi<±  state- 
ment upon  its  tBLce  shows  a  loss  between  said 
periods  of  $6^0.61. 

**It  appears  from  the  evidence  that  when 
C.  O.  Watson  took  charge  of  the  Sumter 
Lumber  Company,  as  its  manager,  the  real 
estate  upon  which  the  plant  of  the  Sumter 
Lumber  Company  is  located  was  being  car- 
ried on  said  books  at  the  value  of  $8,600. 
It  further  appears  from  the  evidence  that, 
when  said  books  were  turned  over  to  the  ex- 
pert accountant  after  the  close  of  Mr.  Wat- 
son's administration,  said  real  estate  had 
teen,  put  down  at  $10,000,  an  increase  of 
$6,500.  It  further  ai^ears  that  this  fact  was 
called  to  the  attention  of  Mr.  Richard  T. 
Tates,  the  president  of  said  company,  and 
this  item  was  changed  and  carried  back,  and 
the  real  estate,  instead  of  being  carried  at 
the  beginning  of  UXb  Watson's  administra- 


tion at  $8,600,  was  changed  to  $10,000.  The 
evidence  shows  that  this  real  estate  gradu- 
ally increased  in  value  from  the  time  it  was 
bought  until  Mr.  Watson  ceased  to  be  mana- 
ger of  Sumter  Lumber  Company,  and  that 
said  increase  was  in  about  the  same  propor- 
tion for  the  entire  time.  This  real  estate  was 
purchased  by  the  Sumter  Lumber  Company 
the  last  of  February  in  the  year  1907  and 
had  been  owned  by  them  two  years  and  six 
months  before  the  beginning  of  Mr.  Watson's 
administration,  and  this  administration  con- 
tinued for  a  period  of  nine  months.  Accept- 
ing Mr.  Tates'  statement  that  the  real  es- 
tate had  increased  in  value  in  the  sum  of 
$6,500  during  the  two  years  and'  six  months^ 
and  accepting  the  statem^t  of  their  wit^ 
ness,  Mr.  McLaurin,  that  the  same  ratio  of 
increase  continued  during  Mr.  Watson's  ad- 
ministration, I  find  that  the  increase  in  the 
value  of  said  real  estate  during  the  nine 
months  of  Mr.  Watson's  administration  would 
be  about  $1,949.94.  This  increase  should  have 
appeared  in  the  inventory  of  the  balance 
sheets  introduced  in  evidence  as  a  credit,  and 
this  would  have  reduced  the  loss  during  said 
period  by  said  amount  The  apparent  loss 
of  $6,536.61,  reduced  by  this  amount,  would 
leave  an  apparent  loss  of  $4,086.67. 

"Under  the  contract  between  the  plaintiff 
and  Virginia-Carolina  Lumber  Company,  41 
shares  of  stock  therein  referred  to  should 
bear  their  proportionate  share  of  this  loss. 
The  evidence  shows  that  there  were  400 
shares  of  stock  of  the  -Sumter  Lumber  Com- 
pany, and  the  proportionate  share  of  the 
said  41  shares  would  be  ^^/^oo  of  the  above- 
mentioned  sum:  *^/4o«  of  $4,586.67  amounts 
to  $470.18,  which  would  be  thef  proportionate 
share  which  Mrs.  Watson  should  bear  of  said 
loss.  In  addition  to  the  loss  which  appears 
from  the  statements  introduced  in  evidence, 
the  Virginia-Carolhia  Lumber  Company  en- 
deavors to  have  the  following  items  diarged 
as  an  additional  loss  during  the  period  of 
Mr.  Watson's  administration:  v/n  of  8  per 
cent  of  $20,000  preferred  stock  of  Sumter 
Lumbtt  Company,  $1,200;  expense  invento- 
ry, $208.50;  depreciation  In  plant,  $3,945; 
loss  on  open  accounts,  $107.49;  loss  on  Jack- 
son timber  deal,  $5,000.  This  defendant  also 
has  attempted  to  make  Mrs.  Watson  respon- 
sible for  what  it  alleges  to  have  lost  upon 
some  timber  deal  in  Virginia. 

[1]  *'I  find  from  the  evidence  that  at  the 
time  of  the  purchase  by  Mrs.  Watson  of  the 
66  shares  of  stock  of  the  Sumter  Lumber 

Company,  the  Virginia-Carolina  Lumber  Com- 
pany was  the  owner  of  all  of  the  preferred 
stock,  and  this  is  the  stock  upon  which  they 
wish  to  charge  Mrs.  Watson  with  dividends. 
I  find  from  the  instrument  increasing  the 
capital  stock  of  the  Sumter  Lumber  Compa- 
ny, that  the  8  per  cent  dividend  should  te 
paid  out  of  the  net  profits  of  the  corpora- 
tion, and  there  is  no  provision  for  paying 
said  dividend  out  of  any  other  sum  b^ore 
the  final  liquidation  of  the  company.  The 
contract  under  which  this  action  was  brought 
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provides  that  the  41  shares  of  common  stock 
sold  to  Mrs.  Watson  should  participate  in 
any  net  profits  which  said  company  might 
realize  during  the  term  of  said  contract, 
and  that  it  should  likewise  charge  any  pro- 
portion of  any  loss  in  case  said  company 
should  lose  money  during  the  continuance  of 
said  contract 

"It  appearing  from  the  evidence  that  the 
company  realized  no  net  profit  during  this 
period,  and  it  appearing  from  the  contract 
between  the  Virginia-Carolina  Lumber  Com- 
pany and  Mrs.  K.  E.  Watson  that  the  said 
company  who  owned  all  of  said  stock  agreed 
to  allow  the  said  41  shares  to  participate  in 
any  profits,  and  to  that  extent  stand  upon 
an  equal  footing  with  the  preferred  stock,  I 
do  not  think  that  the  said  company  can  now 
be  permitted  to  claim  a  dividend  and  charge 
the  same  against  Mrs.  Watson's  stock.  I  find 
that  this  was  not  contemplated  by  the  par- 
ties when  the  contract  was  entered  into.  In 
addition  to  this,  I  find,  as  a  further  bar  to 
this  claim,  the  fact  that,  according  to  the 
terms  of  the  instrument  increasing  the  capi- 
tal stock  of  the  Sumter  L/umber  Company,  in 
case  there  should  be  no  net  profits,  then  the 
8  per  cent  dividends  upon  the  preferred 
stock  would  be  deferred  until  there  were  net 
profits  sufficient  to  pay  the  same,  and,  in 
case  there  should  never  be  such  net  profits, 
then  the  payment  should  be  deferred  until 
final  liquidation,  and  that  it  then  should  be 
paid  from  the  proceeds  of  said  liquidation. 
Therefore,  If  Mrs.  Watson  were  now  re- 
quired to  bear  the  proportion  of  said  divi- 
dends which  her  stock  represents,  the  compa- 
ny In  subsequent  years  might  realize  suf- 
ficient net  profits  to  pay  all  of  these  div- 
idends, and  Mrs.  Watson  would  have  sus- 
tained an  injustice,  and,  further,  this  would 
amount  to  paying  said  dividends  at  this  time 
from  the  capital  stock  held  by  Mrs.  Wat- 
son when  the  instrument  above  referred  to 
provides  that  the  proceeds  of  the  capital 
stock  shall  only  (be  accountable  for  said  div- 
idends after  final  liquidation.  Before  this 
time  arrives  all  of  said  dividends  may  t)e 
paid  from  the  net  earnings  of  the  company. 

''I  therefore  hold  that  this  item  of  $1,200 
18  not  a  proper  charge  as  a  loss  during  Mr. 
Watson's  administration. 

[2]  '^The  next  loss  which  the  defendant 
seeks  to  charge  up  in  addition  to  the  loss 
shown  by  the  statement  is  the  item  of  ex- 
pense inventory,  amounting  to  $208.50.  1 
find  from  the  testimony  of  Mr.  Peple  that 
there  appears  upon  the  books  of  the  Sumter 
Lumber  Company  an  asset  of  $1,251  under  the 
caption  of  expense  inventory.  Mr.  Peple 
stated  that  this  was  doubtless  made  up  of 
various  items,  such  as  taxes,  insurance,  in- 
terest etc.,  which  had  not  yet  been  expend- 
ed, and  he  therefore  omitted  it  from  his 
loss  column  in  the  final  statement  of  May 
31,  1910.  The  attorney  for  the  defendant 
sought  to  ascertain  what  proportion  of  this 
amount  should  have  been  charged  into  the 
loss  column  at  that  time.     The  testimony ' 


of  Mr.  P^ple  upon  this  point  is  not  emfllclent- 
ly  definite  to  warrant  me  tn  charging  $206.50 
as  a  loss  during  this  period.  It  was  Incum- 
bent upon  the  defendant  to  make  an  account- 
ing and  show  some  definite  loss,  and  I  do  not 
feel  warranted  in  charging  against  the  plain- 
tiff any  loss  founded  upon  surmise  or  con- 
jecture. I  refuse  to  allow  this  item  as  a  loss 
during  Mr.  Watson's  administration. 

[3]  *The  next  item  sought  to  be  charged 
up  as  a  loss  Is  depreciation  in  plant  ac- 
count $3,945. 

'*The  testimony  shows  that,  during  Mr. 
Watson's  term,  there  were  expended  in  im- 
provements and  repairs  about  $1,500,  and 
that  this  amount  was  charged  to  the  expense 
account  which  is  a  branch  of  the  loss  ac- 
count All  the  witnesses  who  testifled  upon 
this  question  said  that  the  Sumter  Lumber 
2;ompany  had  never  before  charged  up  a  depre^ 
elation  upon  the  plant  account  and  I  find  as 
a  matter  of  fact  that  such  a  charge  was  not 
in  the  contemplation  of  Mrs.  Watson  and  the 
Virginia-Carolina  Lumber  Company  -when 
their  contract  was  entered  into.  I  do  not 
think  it  would  be  just  to  charge  as  a  loss 
the  sum  of  $1,500,  expended  in  improving 
the  plant,  and  also  charge  10  per  cent  up- 
on the  value  of  the  plant  as  depreclatioii, 
which  would  also  amount  to  a  direct  loss. 
This  had  not  been  the  custom  of  the  com- 
pany, it  had  never  been  done  before,  it  had 
not  been  charged  up  by  the  tx>okke^»er  who 
kept  the  books  for  the  company  at  the  time 
Mr.  Watson  ceased  to  be  manager,  and  I  do 
not  believe  that  Mrs.  Watson  ever  agreed 
that  the  41  shares  of  stock  should  bear  any 
part  in  such  a  loss,  in  fact  the  company, 
would  be  under  the  necessity  of  actually 
earning  $3,945  in  the  operation  of  its  plant 
in  order  to  come  out  even  at  the  end  of  the 
year  and  leave  no  profits  in  which  the  41 
shares  could  participate,  if  such  a  charge 
were  permitted.  I  find  from  the  testimony 
that  most  of  the  improvements,  making  ap 
the  sum  of  $1,600  which  I  have  allowed  as 
a  charge  in  the  loss  account  were  improve- 
ments made  upon  the  plant  just  a  few 
months  before  Mr.  Watson's  administration 
ceased,  and  that  they  left  the  plant  in  bet- 
ter condition  than  it  was  on  September  1, 
1909,  and,  instead  of  the  plant  depreciating  in 
value  during  his  administration,  it  actually 
increased,  and  I  therefore  refuse  to  allow 
this  item  as  a  loss  during  the  term  of  B£r. 
Watson's  administration. 

[4]  ''The  next  item  sought  to  be  charged 
up  as  an  additional  loss  is  loss  of  open  ac- 
counts, $107.49. 

'*The  testimony  of  Mr.  Tates  shows  that 
this  amount  is  made  up  of  several  items  from 
various  individual  accounts,  and  he  could  not 
tell  which  of  these  accounts  were  made  dur- 
ing Mr.  Watson's  admiaistration.  Of  course, 
they  could  not  be  chargeable  against  Mrs. 
Watson  unless  they  were  incurred  during 
the  continuation  of  her  contract  unless  there 
was  definite  evidence  that  for  some  other 
reasons  they  should  be  so  diarged.    In  tbm 
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absence  of  such  testimony,  I  mnst  refuse  to 
allow  tbls  item. 

"The  next  and  the  last  additional  item 
sought  to  be  charged  up  as  a  loss  is  the  loss 
on  the  Jackson  timber  alleged  to  be  $5,000. 
I  find  as  a  matter  of  fact  that  there  was  no 
such  loss  properly  chargeable  during  this  pe- 
riod. There  are  numerous  reasons  for  my 
conclusion  upon  this  matter,  but  it  should 
be  sufDcient  only  to  enumerate  the  following : 

"The  plaintiff  contends  that  the  Jackson 
timber  deal  was  in  reality  only  a  method  on 
the  part  of  the  Sumter  Lumber  Ck>mpany  of 
getting  notes  from  Mr.  Jackson  upon  which 
to  raise  some  money«  and  that  these  were 
simply  accommodation  notes. 

**The  defendants  contend  that  the  sale  to 
Mr.  Jackson  and  repurchase  were  bona  fide. 
In  order  to  arrive  at  a  Just  conclusion  upon 
this  matter,  it  is  well  to  revert  to  the  orig- 
inal purchase  of  this  timber  by  the  Sumter 
Lumber  Company.  Mr.  Yates  testified  that 
the  company  had  paid  $13,600  for  this  tim- 
ber, when  it  originally  'bought  the  same.  I 
find,  as  a  matter  -of  fact,  that  it  paid  not 
over  $3,500  for  the  same,  and  this  was  a 
fair  market  price  for  it.  Mr.  Yates  testified 
that  he  had  some  claim  against  Mr.  McLau- 
rin  which  he  estimated  at  $10,000.  There  was 
no  proof  of  the  claim  in  any  amount,  and, 
even  if  there  had  been,  it  could  not  increase 
the  value  of  the  timber  which  .was  purchas- 
ed with  the  money  of  the  Sumter  Lumber 
Company,  and,  if  any  loss  was  sustained  in 
this  timber  transaction,  it  was  sustained  at 
the  time  McLaurin  made  the  purchase  for 
the  Sumter  Lumber  Company  and  when  the 
Sumter  Lumber  Company  dropped  this  claim 
against  McLaurin.  As  it  appears  from  the 
testimony  that  the  Sumter  Lumber  Company 
paid  all  the  money  that  was  paid  for  these 
several  tracts  of  timber,  and  this  did  not  ex- 
ceed $3,500,  and  the  consideration  for  the 
McLaurin  <daim  was  a  few  days'  service  of 
McLaurin  in  negotiating  the  purchase  of  the 
timber  referred  to,  I  assume  that  the  Sum- 
ter Lumber  Company  could  not  have  bad 
much  faith  in  its  claim  of  $10,000  against 
McLaurin,  if  it  was  willing  to  settle  same 
for  a  few  days'  services  of  Mr.  McLaurin  in 
negotiating  the  purchase  of  said  timber.  The 
timber  therefore  having  cost  only  $3,500, 
or  thereabouts,  there  was  nothing  to  show 
that  it  was  worth  anything  like  $11,000  at 
the  time  of  the  contract  with  Mr.  Jackson, 
and,  in  fact,  subsequent  events  have  shown 
that  it  was  worth  nothing  like  said  amount 
These  facts,  together  with  the  testimony  of 
Mr.  Jackson,  lead  me  to  the  conclusion  that 
there  was  never  a  bona  fide  sale  from  the 
Sumter  Lumber  Company  to  Mr.  Jackson, 
but  that  this  transaction  was  primarily  for 
the  purpose  of  securing  Mr.  Jackson's  notes 
upon  which  to  negotiate  a  loan  for  a  much 
larger  amount  than  they  would  otherwise 
have  been  able  to  secure  on  this  timber. 

[5]  "Even  if  I  had  not  arrived  at  the  con- 
clusion as  above  set  out,  I  would  still  de- 
cline to  admit  this  item  as  a  loss  because  the 


contract  or  timber  deed  between  the  Sumter 
Lumber  Company  and  Mr.  Jackson  provides 
that  the  notes  for  $11,000  were  to  be  paid  in 
the  following  manner:  That  is  to  say,  the 
Sumter  Lumber  Company  should  deduct  $2 
per  thousand  feet  for  the  timber  manufac- 
tured at  their  plant  by  Mr.  Jaclsson  from 
this  timber,  and  it  appears  from  said  con- 
tract that  this  was  the  only  manner  in  which 
Mr.  Jackson  as  between  these  parties  could 
be  compelled  to  pay  the  notes.  In  the  con- 
tract, the  Sumter  Lumber  Company  also 
guaranteed  that  there  were  4,500.000  feet 
of  said  timber.  Upon  this  guaranty  alone, 
which  was  made  before  the  contract  with 
Mrs.  Watson,  the  Sumter  Lumber  Company 
made  itself  liable  at  the  rate  of  $2  per  thou- 
sand feet  for  any  shortage  in  said  timber 
falling  below  4,500,000  feet 

''Mr.  Yates  testified  that  the  company  got 
all  the  timber  which  Mr.  Jackson  cut  under 
this  contract,  and  that  It  amounted  to  1,600,- 

000  feet  This  would  have  paid  ^,200  on 
the  notes,  and  Mr.  Yates  further  testified 
that  they  took  back  all  the  balance  of  said 
timber  on  said  tracts  of  land,  but  that  it 
was  still  upon  the  land,  and  they  had  lost 
this  balance  by  reason  of  Mr.  Watson's  neg- 
ligence in  failing  to  cut  and  remove  this  tim- 
ber before  the  expiration  of  the  contracts. 
So  far  as  this  contention  Is  concerned,  I  find 
from  the  testimony  that  Mr.  Watson  en- 
deavored to  have  Mr.  Yates  locate  mills  up- 
on the  said  tracts  or  allow  him  to  do  so  for 
the  cutting  of  this  timber,  and  the  testimony 
of  their  witnesses  show  that  this  was  the 
only  practicable  means  of  removing  the 
same.  I  find  that  Mr.  Yates  refused  to  al- 
low this  to  be  done,  and  even  required  Mr. 
Watson  to  cancel  an  agreement  which  he 
had  made  for  the  purchase  of  a  mill  outfit 
to  cut  this  timber.  Of  course,  if  a  loss  had 
actually  occurred  from  this  source  during 
Mr.  Watson's  administration,  it  should  be 
charged  up  regardless  of  who  was  responsi- 
ble for  the  same ;  but  I  find  as  a  matter  of 
fact  that  the  contracts  upon  this  timber  did 
not  expire  until,  in  the  case  of  the  Abbott 
contract,  the  fall  of  1010,  and  In  the  case 
of  the  other  contracts,  the  summer  of  1911, 
and  the  Sumter  Lumber  Company  had  am- 
ple time  to  cut  and  remove  this  timber  after 
Mr.  Watson  ceased  to  be  manager,  and  Mr. 
Yates  testified  that  they  were  still  cutting 
the  short  timber  from  some  of  these  tracta 

1  therefore  find  that  if  there  was  any  loss 
upon  this  timber,  it  occurred  after  Mr.  Wat- 
son's administration. 

**The  attorney  for  the  defendant  argued 
that  in  all  events  the  Sumter  Lumber  Com* 
pany  actually  paid  $7,766.14  for  this  timber 
when  they  took  the  same  back  from  Mr. 
Jackson  and  assumed  liability  for  the  notes 
which  Mr.  Jackson  had  given  in  payment 
therefor.  It  should  be  remembered  that  the 
company  had  gotten  all  of  the  timber  that 
Mr.  Jackson  cut  from  the  land,  and  when 
they  canceled  the  contract  it  took  back  the 
remaining  timber  standing  upon  said  tracts 
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and,  hayimg  gnaranteed  tbe  quantity  sold, 
they  made  thems^ves  liable  at  the  time  of 
entering  into  that  contract  for  any  shortage 
in  the  quantity  of  timber  sold,  and,  If  there 
was  a  shortage,  then  by  assuming  to  pay  the 
balance  upon  the  notes,  they  were  not  as- 
suming a  new  llabllityt  but  simply  recogniz- 
ing one  which  had  attached  to  them  from 
the  beginning.  This,  however,  would  not 
show  any  actual  loss  in  this  timber  trans- 
action, because,  the  timber  having  original- 
ly cost  less  than  $3,600,  It  Is  very  clear  from 
the  testimony  that  the  Sumter  Lumber  Com- 
pany has  received  back  a  great  deal  more 
than  this  amount  from  said  timber. 

''So  far  as  the  contention  of  the  defend- 
ants with  respect  to  the  loss  upon  the  timber 
deal  with  the  Danville  Lumber  Company  is 
concerned,  I  find  that  they  have  failed  both 
to  show  any  loss  in  this  transaction  and  to 
connect  Mrs.  Watson  with  the  same.  The 
Virginia-Carolina  Lumber  Company  has  not 
made  any  showing  sufficient  to  enable  the 
court  to  say  that  there  has  been  a  loss  upon 
this  timber. 

**!  find  from  the  evidence  that  the  timber 
was  gone  over  before  the  purchase  by  Mr. 
Yates  and  his  estimator,  both  of  whom  rep- 
resented the  Virginia-Carolina  Lumber  Com- 
pany, and  they  both  appeared  to  be  timber 
men  of  equal  experience  with  Bir.  Watson, 
and  the  Virginia-Carolina  Lumber  Company 
in  the  purchase  of  said  timber  did  not  rely 
upon  the  estimate  of  Mr.  Watson,  as  is 
shown  by  the  evidence,  and  especially  in  the 
correspondence  of  Mr.  Yates  to  Mr.  Watson. 

"I  further  find  that  there  is  no  evidence 
of  any  representation  made  by  Mr.  Watson 
which  would  amount  to  a  guaranty,  and, 
ev^  If  there  had  been,  there  is  no  evidence 
which  would  make  Mrs.  Watson  reigK>nslble 
In  law  for  such  representations,  and  this 
dalm  cannot  be  allowed  as  a  loss  la  this 
accounting. 

''In  so  tax  as  the  dalm  of  the  defendants 
Is  concerned  that  the  Sumter  Lumber  Com- 
pany lost  large  sums  of  money  through  the 
negligence  of  Mr.  Watson,  I  hold  from  the 
terms  of  the  contract  that  Mrs.  Watson  was 
only  to  be  charged  with  her  proportionate 
share  of  the  loss  actually  sustained  without 
regard  to  the  negligence  or  faithfulness  of 
any  employ^  Besides,  I  find  as  a  matter  of 
fact  that  there  was  no  negligence  shown  on 
the  part  of  Mr.  Watson  as  manager  of  the 
Sumter  Lumber  Company. 

"Having  reached  the  conclusions  above 
stated,  I  hold,  as  a  matter  of  law,  that  the 
plaintiff  is  entitled  to  have  the  defendant 
Virginia-Carolina  Lumber  Company  perform 
its  contract,  and  repurchase  said  06  shares 
of  stock,  paying  for  25  shares  of  the  same  the 
sum  of  $2,500  and  for  41  shares  of  the  same 
the  sum  of  $4,100,  less  $470.13,  and  in  set- 
tling for  same  the  defendant  shall  have  the 
right  to  cancel  as  part  payment  of  these 


amounts,  the  note  for  $4,100,  without  in- 
terest, which  would  leave  the  said  defendant 
indebted  to  the  plalntiiC  in  the  sum  of  $2,- 
020.87,  with  interest  thereon  ftom  the  1st 
day  of  June,  1910. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  plaintiff  have  Judgm^it 
against  the  defendant  Virginia-Carolina. 
Lumber  Company  in  the  sum  of  $2,020.87. 
together  with  interest  upon  said  amount 
from  June  1,  1910,  at  7  per  centum,  togeth^' 
with  the  costs  of  this  action,  and  that  upon 
payment  of  said  judgment  the  said  06  shares 
of  stock  shall  become  the  property  of  the 
Virginia-Carolina  Lumber  Company,  and  the 
proper  officer  of  the  Sumt»  Lumber  Comi- 
pany  is  hereby  authorized  and  directed  to 
make  the  necessary  and  usual  transfer  of 
said  stock  at  such  time." 

Lee  k  Molse,  of  Sumter,  for  appellanta. 
L.  D.  Jennings,  of  Sumter,  for  respondent. 

WATTS,  J.  For  the  satisfactory  reasons 
set  out  by  his  honor  in  the  circuit  decree,  it 
Is  the  Judgment  of  this  court  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 

GARY,  O.  J.,  and  HYDBICK  and  FRAB- 
BR,  JJ.,  concur.  WOODS»  J,,  did  not  hear 
this  case. 

(92  8.  G.  1JB8) 

WALKSB  ▼.   SOUTHERN  BELL  TELB- 
PHOKB  k  TELEGRAPH  CO.  et  aL 

(Supreme  Coart  of  South  Gsrolina.     Aug.  7, 

1912.) 

1.   ELBCTBICITT  (1 19*)— NBGLIGXTfCS  OF  TftUB- 

PHONB  OoicPAirr-^lNJunT  to  Pkdkstbian. 
In  an  action  for  Injuries  caused  by  alleged 
negligent  mismanagement  of  a  telephone  com- 
pany, whereby  piaintiff  was  injured  by  coming 
in  contact  with  a  charged  gay  wire,  eridenoe 
held  to  sustain  Terdlct  for  plaintiif. 

[Ed.  Note.»IV>r  other  cases,  see  Electricity, 
CJent  Dig.  I  11 ;   Dec.  Dig.  |  19.*] 

2.  Tbial  (f  194*)— Injusies  to  PsoBSTaLur— 
"Statement  of  Issues. 

Where  the  court.  In  the  instructions,  ex- 
plaining the  contention  of  plaintiff,  seeking  to 
recover  for  injuries  caused  by  ooming  in  con- 
tact with  an  uninsulated  guy  wire  c%  a  tele- 
graph company,  stated  that  plaintiif  contended 
that  he  did  not  know  the  wire  was  charged, 
that  he  went  to  help  a  man  who  had  fainted, 
that  there  was  nothing  to  warn  him  tliat  the 
wire  was  charged,  and  he  inadvertently  made  a 
circuit  with  it,  it  was  merely  a  statement  of  the 
issues,  and  not  a  charge  on  the  facts. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  413,  489^-441,  446-454,  456-466;    Dec 

Dig.  I  194.*] 

• 

Appeal  from  Ck>mmon  Fleas  Glrcnit  Court 
of  Spartanburg  County;  Ernest  Gary,  Judges 

Action  by  Alexander  Walker,  by  his  guar- 
dian ad  litem,  Charles  Walker,  against  the 
Southern  Bell  Telephone  &  Telegraph  Com- 
pany and  the  Spartanburg  Street  Railway, 
Gas  &  Electric  Company.  Judgment  for 
plaintiif,  and  defendants  appeaL     Affirmed. 


•For  other  cases  see  same  topic  and  Mctioa  NUMBBR  in  Doc.  Dig.  *  Am.  Dig.  Key-No.  Series  *  R«p'r  Indexes 
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Bomar  &  Osborne,  of  Spartanburg,  for  ap- 
pellants. Carlisle  k  Garlisle  and  Charles 
P.  Wofford,  all  of  Spartanburg,  for  respond- 
ent 

FRASER,  J.  [1]  This  is  an  action  for  dam- 
ages for  personal  injury.  Plaintiff  alleges: 
'That  said  accident  occurred  on  account  of 
the  negligence,  carelessness,  and  mismanage- 
ment of  the  property  of  said  defendants,  by 
reason  of  their  recklessly  and  willfully  main- 
taining concurrently  wires,  either  charged 
with  electricity  or  conductors  of  electricity, 
erected  or  strung  in  close  proximity,  and  in 
such  a  manner  that  one  is  likely  to  fall  upon 
or  come  in  contact  with  the  other,  thereby 
sending  a  heavy  charge  of  electricity  through 
the  said  guy  wire,  which  was  recklessly  and 
willfully  allowed  to  remain  in  a  positioa  that 
any  passer-by  acting  in  a  lawful  manner,  and 
not  as  a  trespasser  would  be  likely  to  come 
In  contact  with  thereby  producing  possible 
destructive  consequences.**  Judgm«it  was 
rendered  for  the  plaintiff  In  the  sum  of  $345. 
From  this  judgmmt  the  defendants  appeided. 

There  are  10  exceptions: 

1.  **(!)  In  permitting  the  plaintiff  in  reply 
to  examine  J.  L.  Lee  on  matters  upon  which 
neither  of  the  respondents  had  Introduced 
any  evidence,  and  in  adding  the  said  witness 
the  following  questions,  and  allowing  him  to 
answer  the  same,  against  the  objections  of 
the  respondents,  to  wit:  Q.  Did  you  ever  see 
this  guy  wire  tliat  we  have  been  talking 
about  here  that  is  said  to  have  killed  Mr. 
Huggins  and  injured  Alexander  Walker?  A. 
Yes,  sir.  Q.  Did  you  see  it  often?  A.  Yes, 
sir.  Q.  Did  you  ever  notice  It  at  night?  A. 
Yes,  sir.  Q.  What  result  did  you  see  from 
the  passing  of  that  guy  wire  through  that 
tree  near  the  post?  A,  I  have  seen  fire  in 
the  tree.  Q.  Did  you  see  that  more  than 
once?  A.  Yes,  sir.  Q.  How  long  before  this 
accident,  if  you  can  fix  the  time?  A.  I  do 
not  know,  sir.  Q.  Was  there  any  other  wire 
through  that  tree,  except  the  guy  wire  we 
have  been  talking  about?  A.  No,  sir.  The 
error  being,  as  it  is  respectfully  submitted, 
that  this  was  allowing  evidence  to  be  intro- 
duced upon  new  matter  in  reply,  and  after 
the  defendant  had  closed  Its  case;  such  evi- 
dence not  being  in  reply  to  any  evidence 
which  has  been  introduced  in  behalf  of  the 
respondents." 

The  time  at  which  testimony  shall  be  in- 
troduced is  in  the  discretion '  of  the  trial 
Judge.  If  the  appellants  desired  to  contro- 
vert the  statements  of  the  witness,  they 
ought  to  have  asked  permission  to  do  so.  It 
was  merely  cumulative  any  way,  as  the  wit- 
ness Thomas  Williams  had  testified  on  the 
same  subject    This  exception  is  overruled. 

2.  "(2)  Because  when  his  honor  undertook 
to  tell  the  jury  what  rule  the  Supreme 
Court  has  laid  down  in  reference  to  the  duty 
of  a  company  using  electricity  over  wires, 
charged  the  jury  as.  follows:  *And  that  they 

75  S.E.-65 


lay  down  the  rule  that  I  have  Just  glvoi 
you,  that  they  must  so  construct  them  and 
so  safeguard  them — or  so  insulate  them — 
they  must  use  that  degree  of  care  in  securing 
them  and  Insulating  them  that  a  man  of  or- 
dinary prudence  and  foresight  and  caution 
would  be  expected  to  use  under  the  same  cir- 
cumstances, to  prevent  an  injury  to  a  citizen 
or  his  property'— charged  upon  the  facts  con- 
trary to  the  provision  of  section  26,  art.  5^ 
of  the  Constitution  of  this  state,  and  in- 
structed the  Jury  as  matter  of  fact  that  It 
was  the  duty  of  an  electrical  company  in 
using  ordinary  prudence  and  foresight  to  In- 
sulate' its  wires.  It  being  respectfully  sub- 
mitted that  it  depends  upon  the  circumstanc- 
es, conditions,  and  surroundings  of  each  par- 
ticular case  whether  It  Is  the  duty  of  an  elec- 
trical company  to  Insulate'  its  wires." 

This  is  not  a  charge  on  the  facts,  but  a 
proposition  of  law  pure  and  simple.  The 
statement  that  "that  degree  of  care  Is  re- 
quired, that  a  man  of  ordinary  prudence  and 
foresight  and  caution  would  be  expected  to 
use  under  the  same  circumstances,"  extends 
from  the  highest  degree  to  none  at  all  and 
leaves  the  whole  matter  to  the  jury.  This 
exception  is  overruled. 

3.  "(a)  Because,  it  is  respectfully  submit- 
ted, his  honor  erred  in  refusing  to  charge 
the  request  of  the  respondents  the  Spartan- 
burg Railway,  Gas  &  Electric  Company,  No. 

^   without  modification,  such   request 

being  as  follows:  'IX  a  person,  without  hav- 
ing the  right  to  do  so,  and  being  in  a  place 
where  he  had  no  legal  right  to  be,  voluntari- 
ly and  without  any  necessity  takes  hold  of  a 
wire  belonging  to  a  company  with  which  he 
Is  in  no  wise  connected,  then  such  person  is 
a  trespasser.'  And  In  connection  therewith  In 
Instructing  the  Jury  as  follows:  'I  am  oblig- 
ed to  tell  you,  gentlemen,  that  under  the 
laws  of  humanity  that  if  a  person  traveling 
a  highway  is  called  to  render  aid  to  one  who 
is  suffering,  and  in  response  to  that  call  he 
goes  to  the  place,  under  those  circumstances 
he  would  not  be  a  trespasser.'  The  error  be- 
ing, it  is  respectfully  submitted:  (a)  That 
as  there  was  evidence  tending  to  show  that 
the  guy  wires,  at  the  place  where  the  plain- 
tiff alleges  he  was  injured,  was  outside  of 
any  path  and  some  little  distance  from  the 
place  where  the  man  was  lying,  who  It  is  al- 
leged Walker  was  called  to  assist,  and  was 
on  private  property,  the  request  was  sound 
law  applicable  to  the  case,  and  should  havf 
been  charged  without  the  addition  made  by 
his  honor,  (b)  That  by  this  addition  to  th# 
defendant's  request  his  honor  led  the  Jury 
to  believe  that,  even  if  the  plaintiff  was  out* 
side  of  any  trav^ed  path  and  some  little  dis^ 
tance  from  where  the  injured  man  was  ly- 
ing, plaintiff  would  not  be  a  trespasser,  evep 
though  he  voluntarily,  and  without  necessity^ 
got  hold  of  the  guy  wire  and  was  injured, 
(c)  Because  that  by  this  charge  his  honor 
placed  it  in  the  power  of  the  Jury  and  led 
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them  to  belleye  that  a  person  who  simply, 
because  he  goes  to  the  assistance  of  an  in- 
jured man,  would  not  be  a  trespasser  even 
though  he  voluntarily  and  without  necessity, 
at  a  place  where  he  has  no  legal  right  to  be, 
takes  hold  of  a  wire  of  a  company  with 
which  he  has  no  connection. 

"(4)  Because,  it  is  respectfully  submitted, 
his  honor  erred  in  refusing  the  request  of  the 
respondent  the  Spartanburg  Railway,  Gas 
&  Electric  Company  numbered  No.  7,  to  wit: 
*(7)  An  electrical  company  is  not  liable  for 
injuries  inflicted  upon  a  trespasser  unless  it 
is  willfully,  wantonly,  or  intentionally  done.' 
The  error  being  as  it  is  respectfully  submit- 
ted, that  as  there  was  evidence  tending  to 
show  that  the  plaintiff  caught  hold  of  a 
wire  of  a  company  with  which  he  was  not 
connected,  and  at  a  point  where  he  had  no 
legal  right  to  be,  and  where  there  was  no  ex- 
cuse for  him  to  be,  it  was  a  question  of  fact 
for  the  Jury  to  say  whether  or  not  he  was 
under  all  of  the  circumstances  a  trespass- 
er and,  if  so,  whether  he  was  injured  and, 
if  so,  whether  he  was  injured  by  any  willful, 
wanton,  or  intentional  act  of  the  respond- 
ents. 

*'(5)  Because,  it  is  respectfully  submitted, 
his  honor  erred  in  not  charging  requests 
numbered  6  and  7,  submitted  by  the  respond- 
ents the  Spartanburg  Railway  Gas  &  Elec- 
tric Company  without  modification  and  with- 
out qualification,  the  error  being,  as  it  Is  re- 
spectfully submitted,  that  as  there  was  evi- 
dence tending  to  show  that  the  plaintiff  was 
injured  at  a  point  where  there  was  no  ne- 
cessity for  him  to  be,  and  where  he  had  no 
legal  excuse  to  be,  it  became  a  question  of 
fact  for  the  Jury,  under  the  evidence,  to  say 
whether  or  not  he  was  a  trespasser." 

'*(7)  Because  his  honor  erred  in  refusing 
to  charge  the  fifth  request  submitted  by  the 
defendant  Southern  Bell  Telephone  &  Tele- 
graph Company,  to  wit:  '(5)  I  charge  yon 
further  that  if  this  wire  was  at  a  place 
where  the  plaintiff  had  no  right  to  be  and 
he  went  there  as  a  volunteer  and  took  hold 
of  the  wire  and  the  company  had  no  reason 
to  anticipate  such  an  act  on  his  part,  that 
the  company  owes  him  no  duty  to  keep  such 
wire  in  a  safe  condition,  and  its  failure  to 
keep  it  in  a  safe  condition  would  not  render 
it  liable  for  his  injuries.'  The  error  being, 
as  it  is  respectfully  submitted:  (a)  That  this 
request  embodied  a  sound  proposition  of  law 
applicable  to  the  facts  of  this  case,  and 
should  have  been  charged  by  his  honor,  (b) 
That  as  there  was  evidence  tending  to  show 
that  the  plaintiff  was  at  a  place  where  he 
had  no  right  to  be,  and  was  a  volunteer,  and 
that  the  company  had  no  reason  to  antici- 
pate that  he  would  take  hold  of  the  wire, 
the  request  embodied  a  sound  proposition  of 
law  and  should  have  been  charged." 

These  exceptions  are  based  upon  the  erro- 
neous proposition  that  there  was  some  evi- 
dence that  the  plaintiff  was  a  trespasser  as 


to  these  defendants.  There  Is  not  a  word  of 
testimony  to  show  that  either  of  these  defend- 
ants wBa  in  possession  of  the  place  of  the 
accident  or  claimed  any  right  to  its  posses* 
sion.  In  this  sense  "trespass"  is  the  inva- 
sion of  possession,  and  only  he  whose  pos- 
session is  invaded  has  the  right  to  protection. 
A  man  may  be  a  trespasser  himself  and  yet 
have  all  the  rights  of  ownership  against  all 
the  world  except  the  true  owner.  These  ex- 
ceptions are  overruled. 

4.  *'(6)  Because,  it  is  respectfully  submit- 
ted, his  honor  erred  in  refusing  to  charge 
the  second  request  submitted  in  behalf  of  the 
defendant  Southern  Bell  Telephone  &  Tele- 
graph Company,  to  wit:  '(2)  I  charge  you 
further  that  if  you  believe  from  the  evidence 
that  the  plaintiff  received  his  injuries  by 
accidentally  grabbing;  the  wire  in  an  effort 
to  prevent  himself  from  falling,  and  missed 
the  post  in  attempting  to  lean  up  against  the 
post,  and  that  such  accident  was  the  proxi- 
mate cause  of  his  injury,  th^i  he  is  not  en- 
titled to  a  verdict  in  this  case,  and  your  ver- 
dict must  be  for  the  defendants.'  The  error 
being,  as-  It  Is  reiEt>ectfully  submitted,  that 
there  was  evidence  tending  to  show  that  the 
injury  which  came  to  plaintiff  came  to  him 
by  his  attempting  to  lean  against  a  post,  and, 
being  about  to  fall,  he  accidentally  grabbed 
the  guy  wire  to  stop  himself.  This  request 
was  sound  law  and  applicable  to  the  facts 
of  the  case,  and  was  designed  to  submit  to 
the  Jury  the  question  whether  the  Injuries 
which  came  to  the  plaintiff  came  to  liim 
from  an  unforeseen  accident,  and  should 
have  been  charged  by  the  court** 

His  honor  could  not  have  charged  this  re- 
quest. It  Is  to  guard  against  accidental  con- 
tact with  dangerous  instrumoitalities  that 
safeguards  are  required  when  necessary. 
The  deliberate  contact,  with  full  knowledge 
of  the  danger.  Is  contributory  negligence  and 
a  complete  defense.  This  exception  is  over- 
ruled. 

5.  *'(8)  Because,  it  la  respectfully  submit- 
ted, his  honor  erred  In  refusing  to  charge 
request  No.  6,  submitted  in  behalf  of  the 
Southern  Bell  Telephone  &  Telegraph  Com- 
pany, to  wit:  '(6)  I  charge  you  further  that 
the  telegraph  company  does  not  guarantee 
safety  of  its  guy  wires,  and  freedom  from 
the  presence  of  the  electricity.  It  is  only 
required  to  use  reasonable  care  to  keep  them 
in  a  safe  position,  and,  if  you  believe  from 
the  evidence  that  the  proximate  cause  of  the 
injury  was  due  to  the  placing  of  electric 
wires  In  contact  with  the  guy  wires,  then 
your  verdict  must  be  in  favor  of  the  tele- 
phone company.* " 

'•The  placing  of  electric  wires  In  contact 
with  the  guy  wires"  was  the  negligence  com- 
plained'of,  and  if  his  honor  had  so  charged 
he  would  have  charged  on  the  facts.  This  ex- 
ception is  overruled. 

"(9)  Error  in  charging  the  Jury  as  follows: 
'Now,  the  plaintiff  in  this  case  contends  that 
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he  did  not  know  that  this  thing  here,  this 
guy  wire,  wsls  charged  with  a  live  wire; 
that  while  passing  a  pnblic  highway  his  con- 
tention is  that  he  was  called  by  that  old 
winking  man  there  who  was  digging  up  the 
sod.  He  said  he  called  to  him  to  come  and 
help  with  that  man  who  he  thought  had  faint- 
ed: and  his  contention  is  that  in  obedience 
to  that  call  he  went  there,  and  had  nothing 
to  warn  him  that  this  wire  was  charged, 
alive  with  electricity,  and  inadvertently 
formed  a  circuit  with  It  You  see,  he  was 
on  the  ground,  which  was  negative,  and  if 
he  caught  a  positive  wire  that  was  charged 
with  electricity,  that  would  make  a  connec- 
tion/ The  error  being  tliat  in  so  charging 
his  honor  charged  the  jury  in  respect  to  mat- 
ters of  fact  in  violation  of  article  5,  §  26,  of 
the  Constitution  of  1895,  in  that:  First,  he 
stated  to  the  jury  what  the  testimony  and 
contention  of  the  plaintiff  was  in  regard  to 
matters  of  fact  at  issue;  and,  in  the  second 
place,  he  charged  the  jury  'that  this  guy  wire 
was  charged  with  a  live  wire'  and  *had  noth- 
ing to  warn  him  that  this  wire  was  charged, 
alive  with  electricity,  and  inadvertently 
formed  a  circuit  with  it'  It  being  submitted 
that  such  charge  was  especially  prejudicial 
to  the  defendants  in  view  of  the  clear-cut 
Issue  of  fact  as  to  whether  or  not  the  guy 
wire  was  in  fact  charged  with  electricity,  or 
whether  the  plaintiff,  by  unduly  pulling  it 
down,  drew  the  other  end  of  it  up  into 
contact  with  the  electric  wire,  thus  forming 
the  circuit" 

I  think  this  was  a  charge  on  the  facts,  and 
this  exception  should  be  sustained. 

6.  "(10)  Error  in  charging  the  jury  as  fol- 
lows: 'And  the  plaintiff's  contention  is  that 
a  man  of  ordinary  prudence  and  caution  in 
erecting  that  guy  wire  there  would  have 
seen  the  possibility  or  probabilities  of  com- 
ing in  contact  with  another  wire,  and  they 
ought  to  have  insulated  that  wire  wherever 
the  public  came  in  contact  with  it'  The 
error  being  that  in  so  charging  his  honor 
misstated  the  issues,  in  that  there  was  no 
contention  on  the  part  of  the  plaintiff  in  the 
pleadings  that  the  guy  wire  should  have  been 
insulated,  and  his  honor's  attention  being 
called  thereto,  should  have  corrected  said 
charge." 

The  complaint  alleged  that  the  wire,  heav- 
ily charged  with  electricity,  was  so  placed 
that  a  person  not  a  trespasser  would  likely 
come  in  contact  with  it  His  honor,  explain- 
ing the  contention  of  the  plaintiff,  said  plain- 
tiff claimed  that  the  wire  ought  to  have  been 
insulated.  That  was  a  legitimate  explana- 
tion, and  not  a  misstatement  of  the  issue. 
This  exception  is  overruled. 

[2]  The  majority  of  the  court  being  of  the 
opinion  that  the  ninth  exertion  should  be 
overruled,  because  it  was  a  mere  statement 
of  the  issues  between  the  parties,  the  judg- 


ment of  this  court  is  that  the  judgment  of 
the  circuit  court  be  affirmed. 

GARY,  0.  J.,  and  WOODS,  HYDRIGK,  and 
WATTS,  JJ.,  concur  in  result 


(93  S.  C.  26) 
BROUGHTON  v.  BROUGHTON   et  al. 

(Supreme  Court  of  South  Carolina.     Oct.  16, 

1912.) 

1.  Homestead  (|  141*)— Persons  Entitled— 
Childless  Widow. 

A  childless  widow  has  a  right  to  have  the 
homestead  assigned  to  her  in  toe  lands  of  her 
deceased  husband  under  the  Constitution  of 
1895. 

[Ed.  Note. — ^For  other  cases,  see  Homestead, 
Cent  Dig.  §§  261-270;  Dec.  Dig.  §  141.*] 

2.  Homestead  (§  141*)— Pbopebty  Subject- 
Homestead  OF  Childless  Widow. 

A  homestead  assigned  to  a  childless  widow 
is  subject  to  immediate  partition  amoug  her 
deceased  husband's  heirs. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  |{  261-270;  Dec.  Dig.  |  141.*] 

Appeal  from  (Common  Pleas  Circuit  Court 
of  Clarendon  County;  Robert  B.  Copes, 
Judge. 

"To  be  oflacially  reported." 

Action  by  Fannie  Broughton,  in  her  own 
right  and  as  administratrix  of  the  estate  of 
C.  E.  Broughton,  deceased,  against  J.  Eu- 
gene Broughton  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

P.  D.  Graham,  of  Manning,  and  Lee  & 
Moise,  of  Sumter,  for  appellants.  Wolfe  & 
Berry,  of  Orangeburg,  Purdy  &  O'Bryan,  of 
Manning,  and  Purdy  &  Bland,  of  Sumter, 
for  respondent 

WOODS,  J.  This  action  was  brought  in 
1909  by  Fannie  Broughton,  in  her  own  right 
as  the  childless  widow  of  C.  E.  Broughton 
and  as  administratrix  of  his  estate,  against 
his  other  heirs  at  law  for  the  assignment  of 
a  homestead  to  her,  for  the  partition  of  the 
lands  of  the  estate  alleged  to  consist  of  a 
tract  of  land  containing  98  acres,  and  for  the 
settlement  of  her  accounts  as  administra- 
trix. O.  E.  Broughton  died  in  1908,  leaving 
unpaid  a  Judgment  in  favor  of  J.  W.  Weeks 
for  $634.54  entered  May  6,  1904.  After  this 
action  for  partition  and  assignment  of  home- 
stead was  comm^iced.  Weeks  had  the  sher- 
iff to  levy  on  and  sell  the  98  acres  of  land, 
and  Charlton  Du  Rant  became  the  purchas- 
er at  the  price  of  $857.  After  this  credit, 
there  remained  a  balance  due  on  the  judg- 
ment of  $80.48.  Du  Rant  conveyed  the  land 
to  A.  Levi,  and  Weeks  assigned  the  judg- 
ment to  Du  Rant  Afterwards  Du  Rant  had 
the  sheriff  to  advertise  under  the  Weeks 
judgment  the  interest  of  0.  E.  Broughton  in 
other  lands,  but  the  sale  was  enjoined,  and 
Du  Rant  and  A.  Levi  were  made  parties 
to  tills  action.     After  the  sheriff's  sale  of 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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the  98  acres  of  land,  David  Levi,  as  as- 
signee of  a  mortgage  executed  by  G.  E. 
Broughton  to  Marion  Moise,  commenced  an 
action  for  fpreclosure.  By  consent  the  suit 
for  foreclosure  was  consolidated  with  this 
action.  By  amendments  all  other  persons 
Interested  in  the  estate  of  O.  E.  Broughton 
or  in  lands  in  which  he  had  an  undivided 
interest  were  made  parties,  and  all  the  lands 
were  brought  under  the  complaint,  so  that 
the  estate  of  O.  E.  Broughton  might  be  set- 
tled and  the  legal  and  equitable  rights  of 
all  parties  adjusted.  In  this  state  of  the 
case  Judge  Copes  made  a  decree  holding  that 
the  plaintiff  as  the  childless  widow  of  01  E. 
Broughton  was  entitled  to  homestead  in  the 
tract  of  98  acres,  and  that  this  homestead 
was  subject  to  immediate  partition  between 
the  widow  and  the  other  heirs  at  law  of  C. 
E.  Broughton.  The  homestead  right  and  the 
right  to  partition  being  subject  to  the  mort^ 
gage  debt,  the  decree  provided  for  the  fore- 
closure of  the  mortgage  and  a  sale  of  the 
land,  and  application  of  the  proceeds  to  the 
mortgage  debt  and  th^i  to  the  homestead, 
and  the  remainder,  if  any,  to  A.  Levi,  who 
claimed  under  the  execution  sale.  The  de- 
cree further  directed  that  the  other  lands 
should  be  sold,  and  that  a  special  referee 
should  call  in  creditors  by  advertisement, 
and  take  and  report  to  the  court  all  testi- 
mony ofTered  concerning  their  claims. 

It  thus  appears  that  the  circuit  court  ad- 
Judged  only  two  points  about  which  there 
was  any  controversy:  (1)  That  the  childless 
widow  was  entitled  to  homestead  against  a 
Judgment  entered  during  her  husband's  life- 
time in  favor  of  one  of  his  creditors  for  a 
debt  which  was  contracted  after  the  adop- 
tion of  the  Oonstitution  of  1895,  although 
the  homestead  had  not  been  laid  off  to  the 
husband;  and  (2)  that  such  homestead  was 
subject  to  immediate  partition  between  the 
widow  and  the  other  heirs  of  the  husband* 
All  the  rights  of  Charlton  Du  Bant,  A.  Levi, 
and  other  claimants,  involving  the  validity 
and  amount  of  their  debts,  the  effect  of  the 
sale  by  the  sheriff  on  the  Judgment  debt, 
subrogation,  and  other  legal  and  equitable 
claims  of  creditors  against  the  estate  and 
against  each  other,  were  left  open.  Noth- 
ing, therefore,  can  be  considered  under  this 
appeal  of  Charlton  Du  Bant  and  A.  Levi, 
except  the  two  points  above  indicated  as 
adjusted  by  the  decree. 

[1]  As  to  the  first  point,  counsel  for  the 
api>ellants  admit  that  a  childless  widow 
had  a  right  to  have  the  homestead  assigned 
to  her  in  the  lands  of  her  deceased  husband 
under  the  Constitution  of  1868.  That  ques- 
tion has  been  long  settled.  Moore  v.  Parker, 
13  S.  O.  486;  Bradley  v.  Bodelsperger,  17  S. 
a  9;  Yoe  v.  Hanvey,  25  S.  0.  94;  Jeffries 
T.  Allen,  29  S.  O.  501,  7  S.  E.  828.  The 
reasoning  of  the  court  in  these  cases  was 
that  the  right  of  homestead  was  conferred 
on  the  head  of  the  family  as  the  representa- 


tive of  the  family  and  for  the  benefit  of  ifas 
members,  and  that  when  the  husband,  had 
the  right  In  his  lifetime^  and  died  leaving 
no  family  except  his  wife,  the  right  con- 
tinued In  her  as  the  surviving  member  of 
the  family.  It  will  be  observed  that  this 
conclusion  was  reached  upon  consld^ntlon 
of  the  language  of  the  Oonstitution  itself 
aside  from  the  legislative  enactments  on  the 
subject  Although  the  point  was  not  par- 
ticularly discussed,  but  rather  assumed,  a 
homestead  was  allowed  to  a  childless  widow 
in  Ex  parte  Bay,  20  S.  C  246,  under  the 
constitutional  amendment  of  1880.  Counsel 
have  presented  an  elaborate  argument  In 
the  effort  to  show  that  there  is  an  essential 
difference  between  the  Constitutions  of  1868 
and  1895,  and  that  the  Constitution  of  1895 
gives  no  warrant  for  the  assignment  of  a 
homestead  to  a  childless  widow  without  a 
family.  The  distinction  attempted  becomes 
obviously  technical  and  shadowy  In  view  of 
the  reasoning  of  the  court  above  set  out  in 
the  cases  cited.  It  Is  to  the  head  of  the 
family  that  the  exemption  Is  given  In  the 
amendment  of  1880  and  In  the  Constitution 
of  1895  as  well  as  In  the  Constitution  of 
1868,  and,  if  the  widow  was  entitled  to  the 
homestead  under  the  Constitution  of  1868  as 
the  survivor  of  the  husband's  family,  there 
can  be  no  reason  to  refuse  to  regard  her  as 
the  surviving  member  of  the  family  and  as 
such  entitled  to  the  homestead  under  the 
Constitution  of  1895. 

[2]  There  is  no  ground  for  serious  argu* 
ment  that  the  homestead  assigned  to  the 
childless  widow  of  C.  E.  Brbughton  is  not 
subject  to  immediate  partition  among  his 
heirs  at  law.  Saunders  y.  Stroh^  64  S.  OL 
489,  42  S.  E.  429. 

Affirmed. 

GABY,  O.  J.,  and  HYDBIOK,  WATTS^ 
and  FBASEB,  JJ.,  concur. 


BHAME  et  aL  t.  DU  BANT  et  aL 

(Supreme  Court  of  South  Carolina.    Sept  30L 

1912.) 

Original  proceeding  by  John  0.  Bhame  and 
another  against  D.  F.  Du  Bant  and  others^ 
commissioners.  Further  hearing  ordered  be- 
fore the  Supreme  Court  and  the  Judges  of 
the  circuit  court  because  of  a  disagreement 
on  a  question  of  constitutional  law. 

Attorney  General  Lyon  and  B.  Frank  Kel- 
ley,  of  Blshopville,  for  petitioner.  B.  Ol 
Purdy,  of  Sumter,  for  respondents. 

GABY,  0.  J.  It  appearing  upon  the  hear- 
ing of  this  case  that  there  is  Involved  a  qnes- 
tion  of  constitutional  law,  upon  the  determi- 
nation of  which  the  entire  court  is  not 
agreed:  Now,  therefore,  I,  Eugene  B.  Gary» 
Chief  Justice,  do  hereby  call  to  the  assist- 
ance of  the  Supreme  Court  all  the  Judges  of 
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the  circuit  court,  to  meet  at  Columbia,  S.  0., 
on  Friday,  the  6th  day  of  December,  1012,  at 
10  o'clock  a.  m^  for  the  purpose  of  hearing 
and  deciding  said  case.  It  is  further  order- 
ed  that  the  clerk  of  the  Supreme  Ck>urt  do 
send  to  each  circuit  Judge  a  copy  of  the  opin- 
ions in  said  case. 

WOODS,  J.  A  petition  having  been  pre- 
sented for  the  changing  of  the  boundary  line 
between  the  counties  of  Sumter  and  Lee,  so 
as  to  annex  a  portion  of  Lee  county  to  the 
county  of  Sumter,  the  Governor  appointed 
the  respondents,  D.  B.  Du  Bant,  J.  -P.  Kil- 
gore,  T.  S.  Du  Boss,  and  Stanyame  Burrows, 
to  investigate  and  report  to  him  the  facts  as 
to  area,  population,  etc.,  as  provided  by  the 
act  of  1911  (27  Stat  4S).  Thereafter  this 
proceeding  was  instituted  to  enjoin  the  re- 
spondents from  proceeding,  on  the  ground 
that '  Lee  county,  though  created  since  the 
adoption  of  the  cionstitution,  became  immedi- 
ately on  its  fbrmation  an  *'old  county,"  with- 
in the  meaning  of  the  Ck>nstitution,  and,  not 
having  over  500  square  miles,  its  area  cannot 
be  reduced. 

At  the  ai^romcnt  it  was  stated  that  when- 
ever the  question  has  arisen  before  the  dif- 
ferent Governors  of  the  state  they  have 
adopted  the  view  that  the  expresi^ions  ''old 
county'^  and  ''old  counties,'*  as  used  In  the 
Constitution,  embraced  all  counties  in  active 
existence,  whether  created  before  or  after 
the  adoption  of  the  Constitution;  and  that 
the  expressions  "new  county"  and  "new 
counties"  were  limited  in  their  meaning  to 
counties  In  process  of  formation.  It  was 
further  stated  that  (vovemor  Blease  had  ap- 
pointed the  commissioners  with  the  view  of 
having  the  matter  settled  by  Judicial  con- 
struction. 

The  following  are  the  portions  of  article  7 
of  the  Constitution  bearing  on  the  question: 

"Section  1.  The  General  Assembly  may 
establish  new  counties  in  the  following  man- 
ner: Whenever  one-third  of  the  qualified 
electors  within  the  area  of  each  section  of 
an  old  county  proposed  to  be  cut  off  to  form 
a  new  county  shall  petition  the  (vovemor  for 
the  creation  of  a  new  county,  setting  forth 
the  boundaries  and  showing  compliance  with 
the  requirements  of  this  article,  the  Govern- 
or shall  order  an  election,  within  a  reason- 
able time  thereafter,  by  the  qualified  electors 
within  the  proposed  area,  in  which  election 
they  shall  vote  'Yes'  or  'No*  upon  the  ques- 
tion of  creating  said  new  county;  and  at 
the  same  election  the  question  of  a  name 
and  a  county  seat  for  such  county  shall  be 
submitted  to  the  electors." 

"Sec.  3.  No  new  county  hereafter  formed 
shall  contain  less  than  one  one  hundred  and 
twenty-fourth  part  of  the  whole  number  of 
inhabitants  of  the  state,  nor  shall  it  have  less 
assessed  taxable  property  than  one  and  one- 
half  millions  of  dollars  as  shown  by  the  last 


tax  returns,  nor  shall  It  contain  less  area 
than  four  hundred  square  miles. 

"Sec.  4.  No  old  county  shall  be  reduced  to 
less  area  than  five  hundred  square  miles,  to 
less  assessed  taxable  property  than  two  mil- 
lion dollars,  nor  to  a  smaller  population  than 
fifteen  thousand  inhabitants. 

"Sec.  5.  In  the  formation  of  new  counties 
no  old  county  shaU  be  cut  within  eight  miles 
of  its  courthouse  building. 

"Sec.  0.  All  new  counties  hereafter  formed 
shall  bear  a  Just  apportionment  of  the  valid 
indebtedness  of  the  old  county  or  counties 
from  which  they  have  been  formed. 

"Sec.  7.  The  General  Assembly  shall  have 
the  power  to  alter  county  lines  at  any  time : 
Provided,  that  before  any  existing^  county 
line  is  altered  the  question  shall  be  first  sub- 
mitted to  the  qualified  electors  of  the  terri- 
tory proposed  to  be  taken  from  one  county 
and  given  to  another,  and  shall  have  received 
two-thirds  of  the  vote  cast:  Provided,  fur- 
ther, tliat  the  change  shall  not  reduce  the 
county  from  which  the  territory  is  taken  be- 
low the  limits  prescribed  in  sections  3,  4,  and 
5  of  this  article:  Provided,  that  the  proper 
proportion  of  the  existing  county  indebted- 
ness of  the  section  so  transferred  shall  be  as- 
sumed by  the  county  to  which  the  territory 
is  transferred." 

The  first  section  shows  clearly  that  the 
convention  meant  by  "okl  county,"  as  used 
therein,  any  county  which  might  be  in  ex- 
istence at  any  time  In  the  future  when  It 
should  be  proposed  to  take  action  under  It 
looking  to  the  formation  of  a  new  county, 
and  by  "new  county"  only  those  counties  pro- 
posed and  in  process  of  formation  under  the 
law.  It  will  be  observed  that  here  the  pro- 
vision is  that  the  General  Assembly  may  es- 
tablish a  new  county  only  when  the  petition 
comes  from  certain  electors  of  an  "old  coun- 
ty" within  the  area  of  the  "old  county"  pro- 
posed to  be  cut  There  is  no  provision  nor 
warrant  in  the  Constitution  for  a  new  coun- 
ty to  be  formed  from  a  section  of  another 
new  county,  or  by  the  petition  of  electors  of 
a  "new  county."  Hence  it  follows  that,  If 
"old  county"  is  restricted  in  its  meaning  to 
counties  already  in  existence  at  the  date  of 
the  adoption  of  the  Constitution,  there 
would  be  no  authority  In  the  Constitution 
for  taking  a  part  of  any  county  formed  since 
the  adoption  of  the  Constitution  for  the  cre- 
ation of  a  new  county;  and  a  county  formed 
since  1895,  whatever  might  be  its  wealth, 
area,  population,  and  the  need  of  its  inhabit- 
ants, could  never  be  divided  for  the  forma- 
tion of  a  new  county. 

Section  3,  in  providing  that  "no  new  county 
hereafter  formed,"  etc.,  and  section  6,  in 
providing  that  "all  new  counties  hereafter 
formed  shall  bear  a  Just  apportionment  of 
the  valid  indebtedness  of  the  old  county  or 
counties  from  which  they  have  been  formed," 
do  not  necessarily  carry  the  meaning  that 
counties    thereafter   formed   should    remain 
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new  counties  after  their  formation,  but  only 
that  new  counties  formed  after  the  adoption 
of  the  Constitution  should  not,  when  formed, 
contain  less  than  the  specified  population, 
taxable  property,  and  area,  and  should  bear 
a  Just  proportion  of  the  valid  Indebtedness 
of  the  old  county  or  counties  from  which 
they  were  formed. 

Section  5  confirms  most  strongly  the  mean- 
ing we  have  attributed  to  "old  county"  and 
"new  county"  In  the  construction  of  section  1. 
Clearly  the  intention  of  the  section  was  to 
protect  any  county  of  the  state  actually  in 
existence,  whether  formed  before  or  after 
1895,  from  having  its  territory  cut  within 
eight  miles  of  its  courthouse.  But  if  "old 
county,"  in  this  section,  meant  only  a  coun- 
ty in  existence  in  1895,  then  there  would  be 
nothtug  to  prevent  the  line  of  a  proposed 
new  county  being  run  to  the  courthouse  door 
of  any  county  formed  since  1895. 

From  these  considerations  it  seems  clear 
that  two  of  the  first  six  sections  of  the  ar- 
ticle require  the  construction  that,  in  the 
formation  of  counties,  "old  county"  and 
"old  counties"  should  mean  any  county 
or  counties  formed  or  in  existence  at  any 
time  that  proceedings  might  be  instituted 
looking  to  the  formation  of  a  new  county; 
and  that  the  other  four  sections  are  not  in 
any  wise  inconsistent  with  this  construction. 

It  will  be  observed  that  these  sections  all 
relate  to  the  formation  of  new,  counties,  and 
have  no  reference  to  the  change  of  county 
lines.  The  Journal  of  the  convention  shows 
that  after  these  sections  were  agreed  on 
section  7  was  proposed  as  an  amendment  It 
has  no  reference  to  the  formation  of  new 
counties,  but  relates  to  an  entirely  different 
subject  from  that  covered  by  the  first  six 
sections,  namely,  the  mere  alteration  of  coun- 
ty lines,  by  which  territory  would  be  trans- 
ferred from  one  county  to  another.  The 
words  "new  county"  are  not  written  in  it, 
but  by  its  proviso,  "that  the  change  shall 
not  reduce  the  county  from  which  the  terri- 
tory is  taken  below  the  limits  prescribed  in 
sections  3,  4,  and  5  of  this  article,"  means 
the  same  thing  as  if  the  words  of  the  sec- 
tions referred  to  had  been  set  out  in  it  So 
this  section  distinctly  enacts  that  with  re- 
spect to  the  change  of  county  lines,  there 
should  be  a  difference  between  counties  ex- 
isting at  the  date  of  the  adoption  of  the 
Constitution  and  those  created  after. 

We  think,  therefore,  it  is  reasonably  clear 
that  tu  providing  for  the  formation  of  new 
counties  from  those  already  in  existence  the 
convention  meant  by  "old  county"  and  "old 
counties'*  any  county  or  counties  in  existence 
at  the  date  when  It  should  be  proposed  to 
form  a  new  county,  and  by  "new  county"  and 
"new  counties"  a  county  or  counties  proposed 
and  in  the  process  of  formation;  but  that 
in  the  amendment,  providing  merely  for  the 
alteration  of  county  lines,  the  intention  was 
to  divide  the  counties  with  respect  to  popu- 


lation, area,  and  taxable  property  Into  two 
classes,  namely,  counties  existing  at  the  date 
of  the  Constitution  and  those  created  aftor 
its  adoption. 

It  is  true  that  this  construction  is  subject 
to  the  criticism  that  it  gives  to  the  words 
**new"  and  "old"  different  meanings  in  dif- 
ferent sections  of  the  same  instrument;  but 
that  is  not  a  cogent  objection.  The  general 
presumption  Is  that  the  meaning  of  a  word 
used  more  than  once  in  the  same  statute  or 
constitutional  provision  Is  identical;  but  this 
presumption  is  by  no  means  conclusive,  and 
and  must  yield  to  the  Intention  appearing 
from  consideration  of  the  entire  statute  or 
the  entire  article  of  a  Constitution.  The 
presumption  is  manifestly  weakened  when 
it  appears  that  the  words  are  used,  as  here, 
in  connection  with  different  subjects.  36  Cyc 
1132;  26  Am.  &  Eng.  Enc.  610;  Rhodes  v. 
Weldy,  46  Ohio,  234,  20  N.  E.  461,  15  Am.  St- 
Rep.  584;  James  v.  Du  Bois,  16  N.  J.  Law, 
293;  Sunset  Telephone  Co.  v.  Pasadena,  161 
Cal.  265,  118  Pac.  796;  Ryan  v.  State,  174  Ind. 
468,  92  N.  E.  340;  State  v.  Knowles,  90  Md. 
654,  45  Aa  877,  49  L.  R.  A.  695;  Gemert  v. 
Limbach,  163  Ala.  413,  50  South.  903. 

The  presumption  cannot  have  any  force 
in  this  case,  where  it  la  plain  the  constitution- 
al convention  could  not  have  intended  the 
unfair,  liot  to  say  absurd,  results  wliich 
would  flow  from  holding  that  section  7,  In 
referring  to  old  and  new  counties  with  re- 
spect to  alteration  of  county  lines,  meant 
the  same  distinction  between  "old  county** 
and  "old  counties"  and  "new  county"  and 
"new  counties"  as  was  clearly  indicated  in 
the  preceding  sections  in  providing  for  the 
formation  of  new  counties. 

On  this  reasoning  I  concur  in  the  conclu- 
sion that  Lee  county,  having  been  created 
since  the  adoption  of  the  Constitution  of 
1895,  is  a  new  county,  within  the  meaning  of 
section  7  of  article  7,  providing  for  the  altera- 
tion of  county  lines;  but  as  soon  as  It  was 
created  it  became  an  old  county,  within  the 
meaning  of  the  first  six  sections  of  the  ar- 
ticle, providing  for  the  formation  of  new 
counties. 

WATTS,  J.,  concurs. 

HYDRICK,  J.  The  petitioners  seek  to  en- 
join proceedings  which  have  been  commenc- 
ed to  cut  off  a  part  of  Lee  county  and  an- 
nex it  to  Sumter  county.  Lee  county  was 
created  in  the  year  1902,  under  the  Con- 
stitution of  1895,  and  statutes  enacted  In  ac- 
cordance with  its  provisions.  It  contains 
410%  square  miles.  The  territory  which  it 
is  proposed  to  take  from  it  contains  9  square 
miles;  therefore  over  400  square  miles  will 
be  left  in  the  coimty. 

The  question  is  whether  this  reduction  of 
its  area  can  be  made  without  violating  the 
Constitution.  Sections  3,  4,  5,  and  7  of 
article   7,    which    provides   the   manner    in 
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which  new  counties  shall  be  established  and 
existing  connty  lines  altered,  are  pertinent 
to  this  Inquiry.    They  read  as  follows: 

"Sec.  3.  No  new  county  hereafter  formed 
shall  contain  less  than  one  one  hundred  and 
twenty-fourth  part  of  the  whole  number  of 
inhabitants  of  the  state,  nor  shall  it  have 
less  assessed  taxable  property  than  one  and 
one-half  millions  of  dollars  as  shown  by  the 
last  tax  returns,  nor  shall  It  contain  less 
area  than  four  hundred  square  miles. 

"Sec.  4.  No  old  county  shall  be  reduced  to 
less  area  than  five  hundred  square  miles,  to 
less  assessed  taxable  property  than  two  mil- 
lion dollars,  nor  to  a  smaller  population  than 
fifteen  thousand  inhabitants. 

"Sec.  5.  In  the  formation  of  new  counties, 
no  old  county  shall  be  cut  within  eight  miles 
of  its  courthouse  building." 

"Sec.  7.  The  General  Assembly  shall  have 
the  power  to  alter  county  lines  at  any  time: 
Provided,  that  before  any  existing  county 
line  is  altered  the  question  shall  be  first 
submitted  to  the  qualified  electors  of  the  ter- 
ritory proposed  to  be  taken  from  one  county 
and  given  to  another,  and  shall  have  re- 
ceived two-thirds  of  the  votes  cast:  Provid- 
ed, further,  that  the  change  shall  not  reduce 
the  county  from  which  the  territory  is  tak- 
en below  the  limits  prescribed  in  sections  3, 
4,  and  6  of  this  article:  Provided,  that  the 
proper  proportion  of  the  existing  county  in- 
debtedness of  the  section  so  transferred  shall 
be  assumed  by  the  county  to  which  the  ter- 
ritory is  transferred." 

The  contention  of  the  petitioners  is  rest- 
ed solely  upon  this  construction  of  the  fore- 
going sections  of  the  Constitution,  to  wit, 
that  as  soon  as  a  county  is  established  it 
becomes  an  old  county,  within  the  meaning 
of  the  Constitution,  relative  to  all  counties 
thereafter  created,  and  is  entitled  to  the  ben- 
efit of  the  limitations  prescribed  in  sections 
4  and  5  against  the  reduction  of  the  area, 
wealth,  or  population  of  any  old  county  in 
the  creation  of  new  counties,  or  in  changing 
existing  county  lines. 

It  is  but  stating  a  truism  to  say  that 
"new"  and  "old"  are  relative  terms.  What 
is  new  to-day  may  be  relatively  old  to-mor- 
row, and,  as  compared  to  some  particular 
things  or  events,  it  may  be  new  a  hundred 
years  hence.  The  meaning  which  these 
words  were  Intended  to  have  in  the  Con- 
stitution must  be  determined  by  the  context 
and  the  general  rules  of  construction. 

The  strongest  argument  In  support  of  the 
contention  of  the  petitioners  is  found  in  sec- 
tion 7,  which  gives  the  Legislature  "power 
to  alter  county  lines  at  any  tinier  provided, 
that  before  any  existing  county  line  is  al- 
tered," the  question  shall  be  decided  by  a 
two-tiilrds  vote  of  the  people  of  the  terri- 
tory affected.  The  words  italicized,  and  the 
context,  show  the  intention  that  the  word 
"existing"  shonld  have  not  only  its  ordina- 
ry meaning,  in  which  it  refers  to  things  of 


the  present  time,  but  also  a  relatively  fu- 
ture meaning,  and  refers  to  lines  existing  at 
any  time  in  the  future  when  it  should  be 
attempted  to  alter  them.  Therefore  the  lines 
of  Lee  county  could  not  be  changed  with- 
out compliance  with  this  provision,  although 
they  were  not  "existing"  at  the  adoption  of 
the  Constitution.  The  second  proviso  also 
lends  some  support  to  that  contention,  in 
that  it  expressly  makes  the  limitation  of  sec- 
tion 5,  which,  in  terms,  applies  to  old  coun- 
ties, applicable  to  all  counties  in  the  altera- 
tion of  county  lines,  so  that,  in  the  forma- 
tion of  new  counties,  and  in  the  alteration 
of  county  lines,  no  county,  old  or  new,  can 
be  cut  within  eight  miles  of  its  courthouse. 
While  there  is  force  in  this  argument,  we 
do  not  think  it  conclusive. 

While  the  intention  of  the  framers  of  the 
Constitution  is  somewhat  obscured  by  a  want 
of  clearness  in  expression,  and*  perhaps, 
also,  from  oversight  of  and  consequent  fail- 
ure to  provide  for  the  contingency  present- 
ed by  this  case,  yet,  when  we  construe  to- 
gether the  various  provisions  of  the  Consti- 
tution upon  this  subject,  the  conclusion  can- 
not be  resisted  that  the  framers  of  the  Con- 
stitution used  the  words  "old"  and  ^'new,"  in 
the  sections  above  quoted,  with  reference  to 
the  limits  of  area,  population,  and  wealth  of 
counties,  relative  to  the  time  when  they  were 
speaking.  At  that  time,  and  as  to  those  mat- 
ters, they  contemplated  only  the  then  exist- 
ing counties  and  counties  thereafter  to  be 
created.  The  one  class  they  denominated 
"old" ;  the  other  "new."  Hence,  in  section  3, 
we  find  them  saying,  "No  new  county  here- 
after formed,"  etc.,  showing  that  they  used 
the  words  "new  county"  and  "county  here- 
after formed"  synonymously.  To  say  that  no 
new  county  shall  contain  less  than  400  square 
miles,  and  to  prohibit  the  reduction  of  its 
area  below  500  square  miles,  is  such  an  in- 
congruity of  thought  and  expression  as  to 
forbid  the  adoption  of  the  application  of 
section  4  to  counties  which  may  contain  less 
than  500  square  miles.  While  it  is  true  that 
a  new  county  may  contain  over  500  square 
miles,  still,  when  sections  3  and  4  are  read 
together,  the  conclusion  Is  inevitable  that 
section  4  was  not  intended  to  apply  to  those 
counties  whose  minimum  area  was  fixed  at 
400  square  miles. 

The  second  proviso  to  section  7,  that  in 
altering  county  lines  "the  change  shall  not 
reduce  the  county  from  which  the  territory 
is  taken  below  the  limits  prescribed  In  sec- 
tions 3,  4,  and  5  of  this  article,"  seems  to  be 
conclusive  of  the  question.  If  the  construc- 
tion contended  for  by  petitioners  is  correct, 
the  inclusion  of  the  limitations  contained  in 
section  3  in  the  proviso  to  section  7  was 
useless,  because  in  that  event  there  is  noth- 
ing to  which  the  limitations  of  section  3  can 
apply,  and  the  application  of  the  limitations 
of  sections  4  and  5  alone  would  have  better 
expressed  the  intention  of  the  lawmakers. 
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But  we  find  the  llmltatioiiB  of  section  8  In- 
corporated in  the  proviso,  and  we  must  con- 
clude that  they  were  intended  to  have  some 
force  and  effect  and  apply  to  some  thing. 
Furthermore,  if  the  construction  contended 
for  by  the  petitioners  is  sound,  the  word 
**old"  in  sections  4  and  5  Is  useless.  But  we 
find  it  there,  and  the  rules  of  construction 
require  us  to  give  it  some  meaning,  if  pos- 
sible; and  we  must  presume  that,  without 
it,  these  sections  would  not  have  expressed 
the  intention  of  the  lawmakers.  The  ex- 
press Incorporation  of  the  lindtation  of 
section  5 — a  section  which  previously  related 
to  the  formation  of  new  counties — in  the  sec- 
ond proviso  of  section  7,  and  making  it  ap- 
plicable to  the  alteration  of  all  county  lines, 
notwithstanding  the  use  of  the  word  "old" 
in  that  section,  Is  significant  as  showing,  at 
least,  the  opinion  of  the  f  ramers  of  the  Oon- 
stitution  that  a  section  which  referred  only 
to  "old  counties"  would  not  apply  In  the 
alteration  of  any  county  line,  unless  made  to 
do  so  by  express  reference,  which  tends  to 
show  that  they  did  not  think  of  counties 
thereafter  to  be  formed  as  ''old  counties." 

It  follows  that  the  inhibitions  of  section  4 
do  not  apply  to  Lee  county,  as  that  is  not 
an  "old  county,'*  within  the  meaning  of  the 
Constitution,  with  respect  to  the  limitations 
therein  mentioned,  and  that  the  inhibitions 
of  sections  3  and  5  will  not  be  violated  by 
the  proposed  alteration  of  the  county  line. 

The  petition  is  therefore  dismissed. 

GART,  a  J.,  dissents.  FBASBB,  J^  dis- 
qualified. 

(113  Va.  68e> 

WASHINGTON-VIRGINIA  BY.  CO.  t. 
BOUKNIGHT. 

( Supreme  Court  of  Appeals  of  Virginia.    June 

18,  1912.    Rehearing  Denied.    Sept 
21,  1912.) 

1.  Pleading  (f  36*)— Subflubags. 

In  an  action  against  a  carrier  for  personal 
injaries,  a  count  which  alleged  that  plaintiff  was 
a  passenger  upon  defendant's  car,  that  the  car 
was  derailed  by  the  defendant's  negligence,  and 
that  plaintiff  was  injared,  was  supplemented 
by  a  bill  of  particulars  alleging  that  in  such 
count  the  plaintiff  relied  upon  the  presumption 
of  negligence  arising  from  the  derailment  of  the 
defendant's  car,  the  reason  for  which  was  not 
known  to  plaintiff.  Held^  that  the  language  al- 
leging negligeDce  on  the  part  of  the  defendant 
in  running  its  car  upon  which  plaintiff  was  in- 
jured might  he  regarded  as  surplusage,  and 
that  the  count  without  such  language  was  suffi- 
cient to  make  out  a  case  of  presumptiye  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  76-80;   Dec  Dig.  i  35.*] 

2.  Pleaoino  (S§  193,  313*>— Motion  vob  Bnx 
OF  Pabticulabs. 

Where  defendant  desires  a  more  particu- 
lar statement  of  the  grounds  of  complaint,  his 
remedy  is  by  motion  for  a  bill  of  particulars, 
and  not  by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §1  425,  428-135,  437-443,  949;  Dec. 
Dig.  iS  198.  318.*) 


8.  Carribrb  (i  316*)— Acnoif  fob  Injubies^ 
Nboligbnce— Rb8  Ipsa  Loquitub. 

Where  the  relation  of  passenger  and  car- 
rier exists,  a  derailment  resulting  in  an  injuiy 
to  a  passenger  raises  a  presumption  of  negli- 
gence on  the  part  of  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carrierst 
Cent  Dig.  i  1261;   Dec.  Dig.  i  316.*] 

4.  Neoligencb  (1 121*)— Res  Ipsa  Loquitub. 

Plaintiff  by  alleging  acts  of  affirmative  neg- 
ligence did  not  thereby  waive  or  lose  the  benefit 
of  the  presumption  of  negligence  arising  from 
the  nature  of  the  act  alleged. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  i§  217-220,  224-2^  271;  Dec  Dig. 
S  121.»]  ,  -^        ,  ^ 

5.  Cabbiees  (1  316*)--PBESUMPnoNS  and 
BuBDEN  or  Pboof— Res  Ipsa  Loquitub. 

In  an  action  against  a  carrier  for  personal 
injuries  received  hy  the  derailment  of  the  car 
in  which  plaintiff  was  riding,  the  plaintiff  makes 
out  a  prima  facie  case  by  proving  the  happen- 
ing of  the  accident  and  his  injury,  and  thereby 
casts  upon  the  defendant  the  burden  of  rebuttal 
and  of  explaining  the  circumstances  of  tiie  ac- 
cident so  as  to  relieve  itself  from  liability. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  11  1261,  1262,  1288,  1285-1294; 
Dec  Dig.  i  316.*] 

6.  Appeal  a:nd  Ebbob  ((  1040*)— Rbvibiw^ 
Habmlbss  Erbobt— Ruling  on  demubbeb. 

The  overruling  of  demurrers  to  the  several 
counts  of  a  declaration  of  a  complaint  is  not 
prejudicial  to  defendant,  where  the  court,  at 
the  close  of  the  evidence  and  on  motion  of  the 
plaintiff,  strikes  out  such  counts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §f  4089-4106;  Dec  Dig.  i 
1040.*1 

7.  Pleading  (|  328*)*-Bill  or  Pabtiou]:.aI» 

—New  Cause  of  Action. 

Where  plaintiff  alleged  facts  and  drcnm- 
stances  out  of  which  the  presumption  of  de- 
fendant's negligence  arose  as  a  matter  of  Uw, 
the  allowance  of  a  bill  of  particulars  which  al- 
leged that  plaintiff  relied  upon  the  presumption 
of  negligence  which  the  law  created  where  the 
cause  of  the  accident  was  unknown  to  the  plain- 
tiff was  not  objectionable  as  tending  to  make 
a  new  case  shifting  the  burden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  984;   Dec.  Dig.  i  328.*] 

8.  Appeal  and  Erbob  (S  971*)— Retiew— 
Discbbtion  of  Tbial  Coubt— Examination 
or  Witnesses. 

The  trial  court  has  much  latitude  in  the 
matter  of  recalling  witnesses;  and  Its  action 
will  not  be  reversed  by  the  appellate  court,  ex- 
cept for  palpable  error. 

[Ed.  Note.-*For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  3852-3857;    Dec  Dig.  | 

9.  Appeal  and  Ebbob  (§  1047*)— Review— 
Habmless  Ebbobt-Obdeb  of  Admission  or 
Evidence. 

In  an  action  against  a  carrier  for  personal 
injuries,  where  plaintiff  alleged  both  affirma- 
tive and  presumptive  negligence,  and  where 
defendant  introduced  evidence  to  show  that  its 
machinery  was  in  ^ood  order,  its  track  in  prop- 
er condition,  and  its  cars  properly  inspected, 
the  admission  on  plaintiff's  case  in  chief  of  evi- 
dence to  sustain  the  issue  of  affirmative  neg- 
ligence, which  after  the  case  was  dosed,  and 
his  counts  upon  affirmative  negligence  had  been 
stricken  out  on  his  own  motion,  would  have 
been  admissible  in  rebuttal  of  the  defendant's 
evidence  as  to  the  condition  of  its  maddneiy, 
etc.,  was  not  prejudiclaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4132,  4133,  4146-4152; 
Dec.  Dig.  S  1047.  •] 


•For  other  casea  see  lame  topic  a&d  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indozee 
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10.  BviDxncx  (I  560*)— Action  fob  Injubzcb 
— Issues,  Fboof,  and  Yabiancx. 

Plaintiff,  in  an  action  aeainst  a  carrier  for 
personal  injuries,  showed  the  construction  of 
the  interior  of  the  car  and  aisle,  the  seats  on 
each  side,  the  seat  in  which  she  was  sitting, 
and  that,  by  a  derailment,  she  was  thrown  vio- 
lently forward  from  her  seat  a  distance  of  at 
least  ten  feet  against  the  front  door  of  the  car, 
her  head  going  down  near  the  bottom  of  the 
door,  and  ner  attending  physician  stated  that 
plaintiff  has  sustained  an  impacted  fracture  of 
the  hip,  to  cause  which  a  blow  would  have  to  be 
directed  against  the  hip  bone,  or  plaintiff  would 
have  had  to  fall  on  the  nip.  Held  that,  although 
there  was  some  variance  in  the  evidence,  the 
physician's  testimony  was  admissible,  since  the 
jury  might  have  inferred  therefrom  that  plain- 
tiff was  thrown  against  the  seat  so  as  to  strike 
the  hip. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  f§  2366.  2367;  Dec  Dig.  |  550.*] 

11.  Gabbiebs  (S  816*)— Action  fob  Injubibs 
— BuBDEN  OF  Pbooi^— Res  Ipsa  Loquitub. 

Where  an  injury  to  a  passenger  happens 
as  the  result  of  a  derailment,  the  burden  of 
proof  is  upon  the  carrier  to  establish  that  there 
was  no  negligence  whatever  and  that  the  in- 
jury was  caused  by  inevitable  casualty,  or  some 
cause  which  human  care  and  foresight  could 
not  prevent,  so  that  it  was  without  fault 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1261,  1262,  1283,  1285-1204;  Dec. 
Dig.  §  316.*] 

12.  Gabbiebs  (8  820*)— AonoN  fob  iNJxntiss 
— Question  fob  Jubt— Negugsnoe. 

where  plaintiff,  in  an  action  against  a  car- 
rier for  personal  injuries,  makes  a  prima  facie 
ease  of  negUgence,  the  question  whether  de- 
fendant had  shown  by  a  preponderance  of  the 
evidence  that  it  was.  free  from  negligence  was 
for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §«  1118,  1126.  1140,  1163,  1160, 
1167,  1170,  1100,  1217.  1233, 1244,  1248,  1315- 
1825 ;    Dec  Dig.  S  320,*] 

18.  Tbial  (§  260*)— Eefubal  of  Instbuc- 

TIONS— INSTB0CTION8   ALBEAPY   GIVEN. 

Where  instructions  given  have  fuUy  and 
fairly  submitted  everv  phase  of  a  case  present- 
ed by  the  evidence,  the  refusal  of  requested  in- 
structions is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  651-650;    Dec.  Dig.  §  260.*] 

14.  Damages  (f  132*)— Excessive  Damages 
—Personal  Injubibs— Pbbmanent  Injubt 
TO  Hip. 

A  verdict  of  $7,500  on  evidence  that  plain- 
tiff, a  passenger,  about  80  years  of  age,  in  the 
possession  of  all  her  faculties,  earning  S900  per 
annum  as  a  government  clerk,  sufferea  an  im- 
pacted fracture  of  the  hip,  causing  her  con- 
tinuous and  intense  pain  and  a  permanent  in- 
jury, BO  that  she  would  always  limp,  and  the 
shortening  of  the  limb  would  increase  as  time 
went  on,  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  f|  372-885,  806;   Dec.  Dig.  §  132.*j 

Appeal  from  Circuit  Court,  Alexandria 
Ctounty. 

Action  by  C.  G.  Bouknight  against  the  Wash- 
ington-Virginia Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Moore,  Barbour  &  Keith,  of  Fairfax,  and 
J.  R.  &  H.  R  Gaton,  of  Alexandria,  for  plain- 
tiff in  error.  Moncnre,  Wampler  ft  Gloth,  of 
Rosslyn,  and  Thos.  S.  Martin,  of  Scottsvllle, 
for  defendant  in  error. 


CARDWELL,  J.  The  Washington-Vixginia 
Railway  Company  owns  and  operates  a  line 
of  electric  cars  from  Washington,  D.  C,  to 
certain  terminal  points  in  the  state  of  Vir- 
ginia, and  this  action  was  instituted  by  the 
plaintiff  in  the  court  below,  defendant  in 
error  here,  against  the  said  railway  compa- 
ny to  recover  damages  for  personal  injuries 
alleged  to  hare  resulted  from  the  negligence 
of  the  defendant  company.  To  the  final  Judg- 
ment of  the  circuit  court  in  favor  of  the 
plaintiff  for  $7,600  and  costs,  the  defendant 
company  brings  error. 

Seventeen  bills  of  exceptions  have  been  talc- 
en  and  made  part  of  the  record,  and  are 
made  the  basis  of  eleven  assignments  of  er- 
ror in  the  trial  court's  rulings,  which  are  re- 
lied on  for  a  reversal  of  said  Judgment  by 
this  court;  but,  in  the  view  we  take  of  the 
case,  it  is  not  necessary  to  consider  these 
assignments  seriatim  or  at  length. 

The  leading  facts  of  the  case  are  that  the 
plaintiff  on  the  9th  day  of  January,  1911, 
boarded  a  car  of  the  defendant  at  East  Falls 
Church,  in  Alexandria  county,  Va.,  paying, 
her  fare  to  Washington,  D.  C,  where  she  de^ 
sired  to  go ;  that,  when  about  two  miles  from 
the  city  of  Washidgton,  the  car  upon  which 
the  plaintiff  was  riding  was  derailed,  and 
she  was  thrown  violently  from  her  seat  for- 
ward for  some  distance  to  the  floor,  and  se^ 
verely  injured. 

The  declaration  contains  eight  counts,  to 
which  and  to  each  count  thereof  the  de- 
fendant demurred  and  filed  in  writing 
five  grounds  for  its  demurrer,  but  these 
grounds,  in  fact,  present  but  two  questions: 
First,  as  to  the  sufficiency  of  the  eighth 
count  of  the  declaration ;  and,  second,  wheth- 
er or  not  there  can  be  Joined  In  the  same 
declaration  counts  charging  afi&rmative  neg* 
ligence  and  counts  relying  upon  the  presump- 
tion of  negligence  arising  by  reason  of  the 
facta  therein  alleged. 

[1]  The  eighth  count  in  the  declaration 
alleges  that  the  plaintiff  was  a  passenger 
upon  the  defendant's  oar;  that  the  car  was 
derailed  and  by  reason  of  the  derailment  the 
plaintiff  was  injured.  The  court,  upon  mo- 
tion of  the  defendant,  required  the  plaintiff 
to  file  a  bill  of  particulars  to  this  count, 
which  she  did  in  these  words:  '*That  in  said 
count  the  plaintiff  relies  upon  the  presump- 
tion of  negligence  arising  from  the  derail- 
ment of  the  defendant's  car,  the  reason  for 
the  derailment  charged  in  said  count,  so  far 
as  said  count  is  concerned,  not  being  known 
to  the  plaintiff,  and  she  relies  upon  the  pre- 
sumption of  negligence  which  the  law  cre- 
ates in  such  cases.'' 

It  is  true  that  this  count  in  the  declara- 
tion went  further,  and  cliarged  that  the  de- 
fendant conducted  Itself  so  carelessly  and 
negligently  that  the  idaintiff  was  injured 
whilst  upon  its  said  car,  "the  said  car  being 
derailed  by  reason  of  the  carelessiiess  and 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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negligence  of  the  said  def^ndant,*^  etc.»  but, 
when  this  count  is  read  together  with  the 
bill  of  particulars  filed  by  the  plaintiff,  it  is 
made  manifest  that  the  defendant  was  there- 
by fully  apprised  of  the  case  it  had  to  meet 

[2]  "If  a  defendant  desires  a  more  par- 
ticular statement  of  the  grounds  of  com- 
plaint, his  remedy  Is  not  by  demurrer,  but 
by  a  motion  for  a  bill  of  particulars."  In- 
terstate R.  CJo.  V.  Tyree,  110  Va.  38,  65  S.  E. 
500. 

Tl}e  language  of  the  eighth  count  of  the 
declaration  In  this  case,  charging  careless- 
ness and  negligence  on  the  part  of  the  de- 
fendant in  running  its  car  upon  which  the 
plaintiff  was  injured,  was  to  be  regarded  as 
surplusage,  as  the  count  without  this  lan- 
guage was  sufficient  to  make  out  a  case  of 
presumptive  negligence. 

[3]  Where  the  relation  of  passenger  and 
carrier  exists,  and  there  is  a  derailment  re- 
sulting in  an  injury  to  the  passenger,  a  pre- 
sumption of  negligence  on  the  part  of  the 
carrier  arises.  Therefore  all  that  it  is  neces- 
sary for  the  declaration  to  allege  in  such  a 
case  is  the  relation  of  passenger  and  carrier, 
the  derailment,  and  the  injury  by  reason 
thereof,  as  was  done  in  this  case. 

The  case  here  is  differentiated  from  the 
cases  relied  on  for  the  defendant  by  the  ftict 
that  in  none  of  these  cases  was  there,  strictly 
speaking,  the  relation  of  passenger  and  car- 
rier, and  therefore  the  presumption  of  negli- 
gence on  the  part  of  the  carrier  did  not  arise 
upon  the  facts  alleged. 

[4]  In  discussing  the  second  question  pre- 
sented by  the  demurrer,  the  learned  counsel 
for  the  defendant  make  the  contention  that 
the  plaintiff,  by  alleging  acts  of  affirmative 
negligence  in  the  first  seven  counts  of  her 
declaration,  thereby  waived  her  right  to  rely 
apon  the  presumption  of  negligence  arising 
from  the  derailment  of  the  car;  in  other 
words,  that  counts  charging  affirmative  negli- 
gence cannot  be  Joined  with  coimts  in  which 
the  presumption  of  negligence  is  relied  upon. 

The  same  contention  was  made  and  ably 
argued  in  Walters  y.  Seattle  Railroad  Co., 
48  Wash.  233,  d3  Pac.  410,  24  L.  R.  A.  (N.  &) 
793,  but  was  overruled;  the  opinion  of  the 
court  saying:  "This  contention  is  not  tenable. 
The  plaintiff  was  not  deprived  of  the  case 
proved  by  a  failure  to  prove  all  that  was 
alleged.  She  was  only  obliged  to  prove  the 
substance  of  the  issue,  and  by  the  substance 
of  the  Issue  is  meant  the  facts  essential  to 
a  recovery.  •  •  *  Doubtless  In  many 
cases  It  is  desirable  to  plead  and  prove  the 
exact  cause  of  an  accident  in  order  that 
the  question  of  the  defendant's  negligence 
may  be  put  beyond  the  peradventure  of 
doubt,  and  thus  insure  a  recovery,  where 
otherwise  a  recovery  might  be  doubtful.  If 
the  presumption  alone  were  relied  upon. 
Such  was  perhaps  the  purpose  of  the  plain- 
tiff In  this  instance.  But  the  plaintiff  is  not 
to  be  derived  of  the  case  her  pleadings  and 


proof  made,  merely  because  she  all^;ed  a 
stronger  case  than  she  was  able  to  prove.** 

The  point  made  In  that  case  and  in  this 
Is  that  where  a  plaintiff  does  not  content 
himself  with  alleging  generally  that  he  was 
a  passenger  on  the  car,  that  a  derailment 
or  a  collision  occurred,  and  that  he  was  In- 
jured thereby,  but  went  further  and  alleged 
particularly  Uie  cause  of  the  accident,  the 
cause  alleged  must  be  proved,  otherwise  the 
plaintiff  cannot  recover.  In  other  words, 
that  to  such  a  case  the  doctrine  of  res  ipsa 
loquitur  cannot  be  applied. 

In  Kluska  v.  Yeomans,  54  Wash.  465,  103 
Pac.  821,  132  Am.  St  Rep.  1121,  the  court 
said:  '*We  follow  the  rule  announced  in 
Massachusetts  and  other  Jurisdictions  which 
holds  in  effect  that  a  plaintiff  who  proves 
the  happening  of  an  accident  and  is  other- 
wise entitled  to  certain  presumptions  arising 
therefrom  does  not  lose  the  benefit  of  such 
presumptions  because  he  has  alleged  what 
he  conceived  to  be  the  specific  cause  of  the 
accident"  See,  also,  McNamara  v.  Boston., 
etc.,  R.  Ck>.,  202  Mass.  497,  89  N.  E.  131,  and 
cases  there  cited;  McNeil  v.  Durham,  etc., 
R.  Co.,  130  N.  a  256,  41  S.  E.  383. 

[6]  It  Is  well  settled  that  the  doctrine  of 
res  ipsa  loquitur  applies  where  the  facts  al- 
leged in  the  eighth  count  of  the  declaration 
in  this  case  are  proven,  and  the  burden  Is 
thereby  cast  upon  the  defendant  of  "explain- 
ing the  circumstances  of  the  accident  so  as 
to  relieve  itself  from  liablUty."  City  &  Sub. 
R.  Ck>.  y.  Svedborg,  20  A^pp.  D.  a  543; 
Qleeson  t.  Va.  Midland  R.  Co.,  140  U.  S.  435, 
11  Sup.  Ct  859,  35  L.  Ed.  458. 

While  the  burden  is  always  upon  the 
plaintiff  to  establish  his  right  to  recover  by 
the  preponderance  of  the  evidence.  In  cases 
where  the  causes  of  the  accident  are  peculiarly 
within  the  knowledge  of  the  defendant,  proof 
of  the  happening  of  the  accid^it  establishes 
a  prima  fade  case  which  calls  for  rebuttal 
and  explanation  on  the  part  of  the  def^idant 
The  plaintiff  by  proving  the  accident  has  ad- 
duced reasonable  evidence,  on  which  the  Ju- 
rors may,  if  they  think  fit,  find  a  verdict  for 
him.  Scott  T.  London  Dodss  Co.,  3  H.  ft  O. 
596;  Salmond  on  Torts,  p.  29;  Peters  v. 
Lynchburg  Trac.  Co.,  108  Va.  333,  61  S.  E.  745, 
22  L.  R.  A.  (N.  S.)  1188. 

[6]  In  the  case  in  Judgment  the  plaintiff, 
upon  the  close  of  the  evidence  adduced, 
moved  the  court  to  strike  out  the  counts  of 
her  declaration  from  1  to  7,  inclusive,  which 
was  done.  Therefore,  the  defendant  could 
not  possibly  have  been  Injured  by  the  ruling 
of  the  court  upon  the  demurrers  to  the  dec- 
laration. 

The  defendant  pursuant  to  the  statute 
(section  3370  of  the  Code,  as  am^ided  Acts 
of  Assembly  1910,  p.  376),  propounded  and 
filed  certain  interrogatories  to  the  plaintiff, 
to  all  of  which  she  made  answer,  and  the  re- 
fusal of  the  court  to  strike  out  the  answov 
of  the  plaintiff  on  the  ground  that  th^  are 
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evasive  and  self -serving  is  made  the  basis  of 
the  defendant's  second  assignment  of  error. 

We  are  unable  to  see  any  merit  in  this  as- 
signment of  error,  as  the  answers  of  the 
plaintiff  to  the  interrogatories  propounded  to 
her  appear  to  us  as  being  directly  respon- 
sive to  the  interrogatories,  and  are  not  ame- 
nable to  the  criticism  of  them  made  by  the 
defendant  Nor  did  the  court  err  in  overrul- 
ing the  defendant's  motion  for  a  continuance 
of  the  cause,  made  because  of  its  ruling  re- 
fusing to  strike  out  the  answers  of  the  plain- 
tiff to  said  interrogatories  which  had  been 
propounded  to  her. 

The  third  assignment  of  error  relates  to 
the  refusal  of  the  court  to  require  the  plain- 
tiff to  file  new  and  further  particulars  as  to 
the  eighth  count  of  her  declaration.  Prac- 
tically all  that  has  been  said  with  respect 
to  the  first  assignment  of  error  applies  as 
well  to  the  third. 

[7]  It  is  again  insisted  in  the  argument 
of  the  third  assignment  of  error,  as  in  the 
argument  of  the  first,  that,  as  the  plaintiff 
alleged  in  her  declaration  negligence  and 
carelessness  on  the  part  of  the  defendant 
which  resulted  in  the  injuries  she  sustained, 
she  had  assumed  the  burden  of  proof  as  to 
each  and  every  count  of  her  declaration,  and 
was  compelled  before  she  could  recover  to 
establish  by  a  preponderance  of  the  evidence 
that  her  injury  was  the  result  of  some  act 
or  acts  of  negligence  on  the  part  of  the  de- 
fendant ;  and  that  the  plaintiff  could  not  re- 
lieve herself  of  the  burden  of  proving  affirm- 
ative negligence,  on  the  part  of  the  defend- 
ant under  the  eighth  count  of  her  declara- 
tion, and  make  a  new  case  by  her  bill  of 
particulars  so  as  to  shift  the  burden  of  proof 
upon  the  defendant  to  show  that  it  was  not 
guilty  of  any  negligence  in  the  performance 
of  its  duties  towards  the  plaintiff. 

We  do  not  so  read  the  bill  of  particulars 
filed  by  the  plaintiff,  which  but  states  in 
plain  terms  that  she  relies  upon  the  pre- 
sumption of  negligence  which  the  law  cre- 
ates where  the  cause  of  the  accident  is  un- 
known to  the  plaintiff ;  and  the  eighth  count 
of  her  declaration,  to  which  the  bill  of  par- 
ticulars applied,  had  alleged  facts  and  cir- 
cumstances out  of  which  the  presumption  of 
negligence  on  the  part  of  the  defendant  aris- 
es as  matter  of  law. 

It  is  needless  to  repeat  in  this  connection 
what  we  have  already  said  going  to  show 
that,  because  a  plaintiff  in  a  case  like  this 
alleges  and  attempts  to  prove  more  than  he 
is  required  to  do,  the  presumption  of  negli- 
gence is  removed,  or  the  rule  of  evidence 
with  respect  to  the  burden  of  iHroof  Is 
changed. 

In  Dearden  v.  Railroad  Co.,  33  Utah,  147, 
93  Paa  273-274,  the  opinion  of  the  court 
says:  "When  it  is  shown  that  a  person  has 
sustained  an  injury  under  circumstances 
where  the  maxim  (res  ipsa  loquitur)  applies, 
he  is  not  required  in  the  first  instance  to 


prove  any  particular  defect  by  evidence,  otfi- 
er  than  by  the  prima  facie  presumption,  al- 
though the  facts  with  respect  to  some  defect 
are  unnecessarily  alleged  with  particularity 
in  the  complaint  All  that  the  plaintiff  was 
required  to  aver  and  prove  to  entitle  him  to 
recover  was  the  relation  of  passenger  and 
carrier,  that  the  accident  through  which  he 
received  his  injuries  was  connected  with  the 
means,  or  instrumentality,  used  by  the  de- 
fendant in  the  transportation,  and  an  injury 
resulting  therefrom.  ♦  ♦  ♦  That  the  plain- 
tiff averred  and  undertook  to  show  a  defec- 
tive brake  chain  as  evidence  of  negligence 
causing  the  collision  did  not  waive  or  affect 
the  presumption  of  negligence  arising  from 
the  circumstances,  etc.  The  evidence  of  a 
defective  brake  chain  which  the  plaintiff  pro- 
duced was  also  proof  of  such  negligence,  and 
was  in  aid  of  and  not  adverse  to  the  pre- 
sumption." McNeil  V.  Durham,  etc.,  R.  Ck)., 
supra;  Cassady  v.  Old  CJolony  Ry.  Co.,  194 
Mass.  156,  68  N.  E.  10,  63  L.  R.  A.  288. 

In  the  last-named  case  the  court  says: 
"The  defendant  contends  that,  even  if  orig- 
inally the  doctrine  would  have  been  applica- 
ble, the  plaintiff  had  lost  or  waived  her 
rights  under  that  doctrine,  because,  instead 
of  resting  her  case  solely  upon  it  she  under- 
took to  go  further,  and  show  particularly 
the  cause  of  the  accident  This  position  Is 
not  tenable.  *  *  *  If  at  the  close  of  the 
evidence  the  cause  does  not  clearly  appear, 
or  if  there  is  a  dispute  as  to  what  it  is,  then 
it  is  open  to  the  plaintiff  to  argue  upon  the 
whole  evidence,  and  the  jury  are  justified 
in  relying  upon  presumptions,  unless  they 
are  satisfied  that  the  cause  has  been  shown 
to  be  inconsistent  with  it  An  unsuccessful 
attempt  to  prove  by  direct  evidence  the  pre- 
cise cause  does  not  estop  the  plaintiff  from 
relying  upon  the  presumptions  applicable 
to  it" 

[t,  9]  The  fourth  and  fifth  assignments  of 
error  relate  to  the  ruling  of  the  court  refus- 
ing to  reject  or  to  strike  out  after  the  same 
had  been  admitted,  the  testimony  of  N.  L. 
Martin  and  Clarence  Harrison,  witnesses  in- 
troduced on  behalf  of  the  plaintiff  to  sustain 
the  issue  on  her  part  in  her  case  In  chief. 

There  is  much  force  in  the  contention  of 
the  defendant  that  if  the  declaration  in  the 
case  had  contained  only  its  eighth  count  in 
the  first  instance,  the  testimony  of  Martin 
and  Harrison  would  not  have  been  admissi- 
ble in  the  plaintiff's  case  in  chief;  but  it 
cannot  be  successfully  maintained  that  after 
the  defendant  had  introduced  evidence  to 
show  that  its  machinery  was  in  good  order, 
its  track  in  proper  condition,  and  its  cars 
properly  inspected,  the  testimony  given  by 
Martin  and  Harrison  would  not  have  been 
proper  in  rebuttal  So  that  after  the  case 
was  closed,  and  upon  the  plaintiff's  motion 
the  counts  of  her  declaration  from  1  to  7,  in- 
clusive, had  been  stricken  out  the  said  wit- 
nesses might  have  been  recalled  to  testify 
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for  the  plaintiff  In  rebuttal  of  the  testimony 
that  had  been  introduced  by  the  defendant 
with  respect  to  the  condition  of  its  machin- 
ery, track,  cars,  etc.,  and  therefore  the  sole 
question  for  determination  in  this  connection 
is,  Has  the  defendant  been  prejudiced  by  the 
order  in  which  the  testimony  given  by  Mar- 
tin and  Harrison  was  allowed  to  go  to  the 
Jury  for  their  consideration? 

^he  examination  of  witnesses  lies  chiefly 
in  the  discretion  of  the  trial  court,  and  its 
exercise  is  rarely,  if  ever,  to  be  controlled  by 
an  appellate  court  Much  latitude  of  dis- 
cretion should  be  allowed  the  trial  court  in 
the  matter  of  recalling  witnesses,  and  its  ac- 
tion will  not  be  reversed  by  an  appellate 
court  except  for  palpable  error."  Burke  v. 
Shaver,  92  Va.  345,  23  Sw  B.  749;  Tate  v. 
Bank,  etc.,  96  Va.  765,  32  S.  B.  476. 

We  are  unable  to  find  anything  stated  in 
the  testimony  of  either  Martin  or  Harrison 
that  would  not  have  been  proper  in  rebuttal 
of  evidence  introduced  by  the  defendant 
Therefore,  it  was  proper  evidence  to  be  con- 
sidered by  the  jury  along  with  all  the  other 
evidence  in  the  case,  and  the  court  did  qot 
err  in  refusing  to  strike  it  out 

[10]  Assignments  of  error  6  and  7  raise 
practically  the  same  question,  and  will  there- 
fore be  considered  together. 

Dr.  Smallwood,  the  attending  physician  of 
the  plaintiff,  testifying  for  her,  after  explain- 
ing the  difference  between  an  impacted  frac- 
ture and  a  straight  fracture  and  stating  that 
the  plaintiff  had  sustained  an  impacted  frac- 
ture of  the  hip — ^i.  e.,  the  bone  was  sepa- 
rated and  by  violence  driven  one  piece  into 
the  other — said  that,  in  order  to  sustain  an 
impacted  fracture  of  the  hip,  the  blow  would 
have  to  be  directed  against  the  hip  bone;  and 
in  reply  to  the  question,  if  that  fracture 
could  have  happened  by  the  plaintiff  falling 
over  on  her  face,  the  witness  answered  that 
she  would  have  to  fall  on  the  hip  to  have  a 
fracture,  and  the  blow  would  have  to  come 
directly  on  the  outside  of  the  femur  of  the 
hip  bone.  The  plaintiff  and  other  witnesses 
introduced  In  her  behalf  testified  as  to  the 
occurrence  which  resulted  In  the  injuries  to 
her  that  she  was  thrown  from  her  seat  for- 
ward violently  to  the  floor,  etc.;  and  at  the 
close  of  all  the  evidence  offered  on  behalf 
of  the  plaintiff  to  sustain  the  issue  on  her 
part  the  defendant  moved  the  court  to  ex- 
clude from  the  record,  and  to  instruct  the 
Jury  that  they  must  not  regard  in  their  con- 
sideration of  the  case  the  evidence  relating 
to  an  impacted  fracture  of  the  hip  bone, 
*'for  the  reason  that,  according  to  plaintiff's 
own  testimony,  the  blow  must  have  come 
from  the  side,  and  directly  on  the  hip  bone, 
to  have  produced  the  character  of  fracture 
claimed,  and  there  is  no  evidence  in  the  rec- 
ord that  she  had  such  a  blow,  and  the  evi- 
dence of  all  the  witnesses  for  the  plaintiff 
is  to  the  effect  that  she  fell  upon  her  face 
In  the  aisle  of  the  car/* 


That  there  was  some  Tarlance  in  the  state- 
ments of  the  witnesses  as  to  what  took  place 
and  how  the  plaintiff  fell  upon  the  floor 
when  she  had  been  thrown  violently  from 
her  seat  is  not  at  all  remarkable  or  unnatu- 
ral, and  it  would  have  been  an  unreasonable 
requirement  of  the  plaintiff  that  she  prove 
in  the  most  minute  detail  Just  how  she  fell 
and  what  she  struck.  The  evidence  showed 
the  construction  of  the  interior  of  the  car, 
the  aisle,  with  seats  on  either  side  thereof; 
that  the  plaintiff  was  sitting  in  the  second 
seat  from  the  front  of  the  car,  and  was 
thrown  a  distance  of  at  least  ten  feet  against 
the  front  door  of  the  car,  her  feet  going  up 
and  her  head  going  down;  and  it  was  for  the 
jury  to  say  upon  this  and  all  the  other  evi- 
dence in  the  case  whether  or  not  the  plain- 
tiff could  have  sustained  the  Injury  of  an 
Impacted  fracture  of  her  hip  bone.  Had  the 
jury  been  left  alone  to  inferences  to  be 
drawn  from  the  evidence,  they  might  rea- 
sonably and  properly  have  inferred  that  the 
plaintiff  was  thrown  from  her  seat,  across 
the  aisle,  against  the  seat  striking  her  rig^t 
hip,  then  to  the  floor,  and  in  that  way  had 
her  hip  broken. 

The  rulings  of  the  trial  court  complained 
of  tn  the  assignments  of  error  6  and  7  were 
clearly  right  and  therefore  these  assign- 
ments of  error  are  also  without  merit 

[11]  The  eighth  assignment  of  error  seems 
to  be  based  upon  an  erroneous  theory  of  the 
law  that,  upon  the  defendant  showing  inspec- 
tion, good  condition  of  track  and  machinery, 
the  burden  of  proof  shifted 'to  tiie  plaintiff, 
and  she  was  required  to  show  wherein  the 
defendant  had  been  Is  these  respects  negli- 
gent 

"Where  an  injury  happens,  as  the  result 
of  an  accident  such  as  the  record  discloses, 
the  presumption  is  that  It  occurred  by  the 
negligence  of  the  railroad  company,  and  the 
burden  of  proof  is  on  the  company  to  estab- 
lish that  there  has  been  no  negligence  what- 
soever, and  that  the  damage  has  been  caused 
by  Inevitable  casualty,  or  by  some  cause 
which  human  care  and  foresight  could  not 
prevent**  Southern  Ry.  Go.  v.  Dawson,  98 
Va.  678,  36  S.  B.  996. 

"When  the  physical  facts  of  an  accident 
themselves  create  reasonable  probability  that 
it  resulted  from  negligence,  the  physical 
facts  themselves  are  evidential  and  furnish 
what  the  law  terms  evidence  of  negligence, 
in  conformity  with  the  maxim  res  ipsa  loqui- 
tur." Richmond  Ry.  Co.  v.  Hudgins,  100  Va. 
413,  41  S.  B.  738. 

The  authorities  both  in  Bngland  and  Amer- 
ica sustain  the  proposition  that  a  presump- 
tion of  negligence  arises  upon  proof  of  a 
derailment  and  that  the  burden  of  proof 
is  upon  the  defendant  to  show  that  it  is 
without  fault  Among  the  very  many  au- 
thorities in  this  country  are  B.  ft  O.  Ry.  Ca 
V.  Noell,  73  Va.  399;  Gilmore  v.  Brooklyn, 
etc.,  Ry.  Co.,  6  App.  Div.  117»  39  N.  Y.  Supp. 
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417;  St  Louis,  etc.,  R.  Co.  ▼.  Oooksey,  70 
Ark.  481,  69  S.  W.  259;  Southern  P.  Co. 
V.  Gavin,  144  Fed.  348,  75  O.  C.  A.  850; 
Seybolt  v.  N.  Y.,  etc.,  R.  Co.,  95  N.  Y.  562, 
47  Am.  Rep.  75;  Whalen  v.  Consol.  Trac. 
Co.,  61  N.  J.  Law,  606,  40  Att.  645,  41  L. 
R.  A.  836,  68  Am.  St  Rep.  723;  Louisyille, 
etc.,  Ry.  Co.  \r.  Jones,  108  Ind.  558,  9  N. 
B.  476.  See,  also,  Fetter  on  Carriers  ot 
Passengers,  480  et  seq;  Patterson's  Ry. 
Ace.  L.  274,  note  7,  13  L.  R.  A.  (N.  S.)  note, 
p.  606;  14  Anu  ft  Eng.  R.  R.  Cases  (N.  S.) 
289,  note. 

In  Louisville,  etc,  Ry.  Co.  v.  Jones,  supra, 
the  court  says:  "When  the  plaintiff  made 
it  appear  that  she  was  a  passenger  upon 
appellant's  train,  and  while  being  carried  as 
such  the  car  in  which  she  was  seated  left 
•  the  track,  and  she  suffered  injuries  thereby, 
she  has  e^own  a  state  of  things  upon  which 
a  presumption  of  negligence  arose  against 
the  railroad  company,  which  stood  with  the 
force  and  efficiency  of  actual  proof  of  the 
fact,  and  was  available  far  her  benefit  until 
negatived  and  overthrown,  and  that  such 
presumption  can  only  be  overthrown  by 
proof  that  the  casualty  resulted  from  inevi- 
table or  unavoidable  accident,,  against  which 
no  human  skill,  prudence,  or  foresight,  as 
usually  and  practically  applied  to  careful 
railroad  management,  could  provide.'* 

[12]  As  we  have  observed,  the  plaintiff  in 
this  case  had  shown  that  she  was  a  pas* 
senger  on  a  car  of  the  defendant ;  that  the 
car  on  which  she  was  seated  was  derailed, 
and  she  was  thereby  injured,  upon  which 
proof  the  Jury  might  have  rendered  a  ver- 
dict for  her,  and  whether  or  not  the  de- 
fendant had  shown  by  a  preponderance  of 
the  evidence  that  it  was  free  from  the  charge 
of  negligence  was  a  question  for  the  Jury; 
and  therefore  the  trial  court  did  not  err  in 
refusing  the  request  of  the  defendant  for 
a  peremptory  instruction  directing  the  Jury 
to  find  a  verdict  in  its  favor.  . 

The  ninth  assignment  of  error  relates  to 
the  refusal  of  the  court  to  sustain  the  ob- 
jections of  the  defendant  to  certain  instruc- 
tions asked  by  the  plaintiff,  and,  without 
citation  of  authorities,  the  assignment  mere- 
ly challenge  the  production  of  any  authority 
to  the  effect  that  a  defendant,  in  a  case 
where  the  doctrine  of  res  ipsa  loquitur  ap- 
plies, must  not  only  show  that  it  Is  free 
from  negligence,  but  must  also  give  an  ex- 
planation of  the  cause  of  the  accident,  and 
show  by  a  preponderance  of  the  evidence 
that  it  was  guilty  of  no  negligence  whatever. 

We  think  that  we  have  already  cited  ample 
authority  for  the  rule  that  where  the  plain- 
tiff has. shown  that  she  was  a  passenger  of 
the  carrier,  that  while  a  passenger  the  car 
of  the  carrier  upon  which  she  was  riding 
was  derailed,  and  that  she  thereby  sustained 
Injury,  she  was  entitled  to  recover  damages 
for  the  injury,  unless  the  defendant  showed  by 
affirmative  evidence  that  the  accident  had 


been  caused  by  Inevitable  casualty,  or  by 
some  cause  which  human  care  and  foresight 
could  not  prevent;  and  how  else,  it  may  be 
afilced,  can  a  defendant  in  a  case  like  this 
show  that  it  was  guilty  of  no  fault  whatever, 
except  by  affirmative  proof  of  facts  sufficient 
to  account  for  the  derailment  and  to  explain 
the  reason  therefor?  In  the  absence  of  a  sat- 
isfactory explanation  by  the  defendant  of 
the  cause  of  the  accident,  going  to  show  that 
the  defendant  was  free  from  fault,  the  plain- 
tiff is  entitled  to  a  verdict  Southern  Ry. 
Co.  V.  Dawson,  supra;  Richmond,  etc.,  Ry. 
Oo.  y.  Hudgins,  supra;  McNamara  v.  Boston, 
etc.,  Ry.  Co.,  supra;  Magee.  v.  N.  T.,  etc., 
Ry.  Co.,  195  Mass.  111«  80  N.  IS.  869;  Snyder 
(V.  Wheeling,  etc,  Co.,  43  W.  Va.  661,  28  S. 
!  E.  733,  39  L.  R.  A.  502,  64  Am.  St  Rep.  922; 
ioch  V.  Missouri,  etc.,  Ry.  Co.,  130  Mo.  27, 
81  S.  W.  962,  36  L.  R.  A.  442;  Robinson  v. 
St  L.,  etc.,  Ry.  Co.,  103  Mo.  App.  110,  77  S. 
W.  493;  Green  v.  Padflc  L.  Co.,  130  Cal. 
435,  62  Paa  747. 

[18]  The  court  in  this  case,  in  the  instruc- 
tions to  the  Jury,  propounded  the  law  appli- 
cable to  the  facts  which  the  evidence  tended 
to  prove  in  accordance  with  the  views  ex- 
pressed in  this  opinion,  and  therefore  the  de- 
fendant was  without  Just  cause  of  complaint 
with  respect  to  the  Instructions  given;  and, 
the  case  having  been  fully  and  fairly  stb- 
mitted  to  the  Jury  upon  every  phase  of  It 
presented  in  the  evidence,  the  court  did  not 
err  In  refuslBg  other  instructions  asked  by 
the  defendant 

The  remaining  assignment  of  error  requir- 
ing consideration  raises  the  question,  wheth- 
er or  not  the  verdict  of  the  Jury  is  contrary 
to  the  evidence,  and  whether  or  not  the  dam- 
ages assessed  by  the  Jury  are  excessive. 

[14]  The  evidence  to  which  we  have  ad- 
verted is  of  itself  sufficient  to  sustain  the 
finding  of  the  Jury  in  favor  of  the  plaintiff, 
and,  in  addition  to  the  fact  that  there  is 
nothing  whatever  in  the  record  indicating 
that  the  Jury  In  asceftaiuing  the  damages 
acted  under  the  impulse  of  an  improper 
motive,  gross  error,  or  misconception  of  the 
subject  the  evidence  very  plainly  shows 
that  the  plaintifC,  about  30  years  of  age,  in 
the  possession  of  all  her  faculties,  enabling 
her  to  earn  for  her  services  as  a  clerk  in  one 
of  the  departments  of  the  tJnli:^  States  gov- 
ernment at  Washington,  D.  C,  $900  per  an- 
num at  the  time  she  sustained  the  injuries 
of  which  she  complains  in  this  stilt,  suffered 
an  Impacted  fracture  of  the  hip,  causing  her 
continuous  and  intense  pain;  that  this  in- 
Jury  is  permanent;  that  at  the  time  of  the 
trial  of  this  cause  her  broken  limb  was  one- 
half  inch  shorter  than  the  other;  that  she 
would  always  limp,  and  as  time  went  on  the 
shortening  of  the  limb  would  Increase.  In 
view  of  these  facts,  this  court  would  not  be 
Justified  in  disturbing  the  verdict  of  the  jury 
on  the  ground  that  the  damages  assessed  to 
the  plaintiff  are  exceealvet. 
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Upon  the  whole  case,  we  are  of  opinion 
that  there  is  no  error  in  the  Judgment  of  the 
oircuit  court,  and  therefore  it  is  affirmed. 

Affirmed. 

KEITH,  P.,  absent 


(U4  Va.  U8) 

STAOY  ▼.  W.  M.  RITTEB  liUMBEJB  CO. 

(Supreme  Court  of  Appeals  of  Yiiginia.     Sept 

9,   1912.) 

1.  BouNDABiES   (S    3*>— Location— Dbtebmi- 

NATION. 

Generally,  where  a  boundary  deecription 
calls  for  notorious  landmarks,  as  comer  trees 
or  natural  objects,  they  are  to  be  regarded  as 
termini,  and  a  straight  line  is  to  be  run  from 
one  terminus  to  another,  regardless  of  course 
or  distance:  but  if  the  description  shows  that 
a  straight  line  was  not  intended,  as  where  a 
river  or  other  irregular  line  is  clearly  indicated, 
the  irregular  line  must  be  followed,  if  by  doing 
BO  the  other  terminus  can  be  reached. 

[EM.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  §§  3^1;    Dec.  Dig.  §  S*] 

2.  BouNDABiBs   <i    3*)— Location— Detebmi- 

NATION. 

In  ascertaining  the  location  of  the  bound- 
aries of  a  tract,  a  call  for  the  lines  of  adjoin- 
ing surveys  must  be  regarded  as  landmarks 
with  which  and  to  which  the  grantees  of  the 
particular  tract  had  to  go,  though  they  were 
mistaken  in  supposing  that  certain  trees  were 
located  at  the  corner  of  one  of  the  adjoining 
surveys,  and  a  call  for  the  line  of  an  adjoining 
tract  should  prevail  over  a  call  for  course  and 
distance,  based  on  a  survey  made  by  one  who 
was  not  on  the  ground. 

[E3d.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  §§  3^1;    Dec  Dig.  f  3.*] 

3.   BOUNPARIBS  (f  1*)  —  LOOATION— DETBSia- 
NATION. 

Where  the  exact  location  of  a  boundary 
line  is  uncertain,  that  construction  is  favored 
which  gives  effect  in  a  measure  to  every  call 
of  the  description,  and  which  does  least  violence 
to  the  calls. 

[E3d.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  i  1;    Dec.  Dig.  §  1.*] 

Appeal  from  Circuit  Court  Buchanan 
County. 

Action  by  A.  C.  Stacy  against  the  W.  M. 
Bitter  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

M.  O.  Litz  and  Greever  ft  Gillespie,  for  ap- 
pellant W.  A.  Daugherty  and  Boland  B. 
Chase,  for  appellee. 

BUCHANAN,  J.  The  controversy  in  this 
case  turns  upon  the  description  of  the  land 
contained  in  the  grant  under  which  the  ap- 
pellee claims.  That  grant  is  dated  in  1887. 
The  grant  under  which  the  appellant  claims 
is  dated  in  1900.  If,  therefore,  the  descrip- 
tive calls  in  the  grant  under  which  the  ap- 
pellee holds  embrace  the  land  in  controversy, 
there  is  no  error  in  the  decree  appealed  from. 

The  grant  to  Graham  and  others,  under 
which  the  appellee  claims,  after  setting  out 
several  lines  and  corners  about  which  there 
is  no  dispute,  calls  for  running  with  a  23- 
acre  survey  "N.  70"  B.  32  poles  to  two  beech 


stumps,  comer  of  116  acres  patented  In  the 
name  of  John  Brown,  Mth  same  6.  28*  E. 
116  poles  to  a  beech  and  gum;  S.  10*  E. 
68  poles,  crossing  the  creek  twice,  to  a  sugar 
and  beech  on  the  bank,  comer  of  a  survey  in 
the  name  of  Daniel  Blankenship;  with  tbe 
reverse  of  a  part  of  one  line  of  the  same,  8. 
13°  W.  58  poles,  to  a  spmce  pine  on  a  q;>iir 
above  a  diff,  a  comer  to  Martin  Blanken- 
ship; with  his  lines  S.  58*  (W.)  26  poles  to 
a  hickory;  S.  40*  W.  18  poles  to  a  chestnut 
and  chestnut  oak.'' 

A  diagram  below  shows  the  lines  in  con- 
troversy. 
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The  land  In  controversy  is  the  triangle 
shown  in  the  diagram  by  the  lines  *'K*'  to 
••B,"  "B"  to  "Lb"  and  "L"  to  "K."  The  con- 
tention of  the  appellant  is  that  the  line 
from  "K"  to  "L"  is  the  trae  boundary  line 
of  the  1,000-acre  grant  The  appellee,  on  the 
other  hand,  insists,  and  the  trial  court  so 
held,  that  the  lines  from  "K"  to  "B"  and 
from  "B"  to  "L"  are  its  boundary  lines  be- 
tween the  points  "K»'  and  "L,"  which  points 
are  recognized  corners  of  the  1,000-acre  grant 

[1]  The  general  rule  is  (and  it  is*  not  con- 
troverted in  argument)  that  where  notorious 
landmarks,  as  corner  trees  or  natural  objects, 
are  called  for,  they  are  to  be  regarded  as  ter- 
mini, and  a  straight  line  is  to  be  run  from 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


VaJ 


8TA0T  V.  W.  H.  RITTER  LUMBER  CX>. 


1039 


one  terminnfl  to  the  other,  without  respect 
to  course  or  distance.  Smith  t.  Davis,  45 
Va.  50;  Marlow  v.  Bell's  Lessee,  64  Va. 
527,  531. 

While  this  Is  the  true  rule  where  no  other 
call  is  found  in  the  grant,  but  the  call  to 
run  from  one  terminus  to  another,  ''there 
certainly  may  be,*'  as  was  said  by  Judge 
Allen  in  delivering  the  opinion  pf  tiie  court 
in  Marlow  v.  Bell's  Lessee,  supra,  at  page 
531,  "other  calls  which  show  the  line  was 
not  Intended  to  be  a  straight  line,  as  where 
a  call  is  to  run  with  a  river  or  a  public 
road  from  one  terminus  to  another,  the 
stream  or  road,  if  it  leads  to  the  other  ter- 
minus, must  be  followed,  though  it  may 
diverge  from  a  direct  line  between  the  two 
points.  The  same  rule  would  apply  to  a 
marked  line,  if  there  was  enough  to  show 
that  such  line,  though  not  a  direct  line,  was 
Intended  as  a  boundary,  provided,  by  follow- 
ing the  marked  line,  the  other  terminus  can 
be  reached." 

[2,3]  In  the  case  under  consideration,  in 
addition  to  the  call  &  18*  E.  68  poles  from 
the  sugar  and  beech  at  "K"  to  the  spruce 
pine  on  a  spur  above  a  clifF  at  ''L,"  there 
is  the  further  call,  running  with  the  re< 
verse  of  a  part  of  one  line  of  a  survey  in 
the  name  of  Daniel  Blankenship.  That  sur- 
vey does  not  comer  on  the  sugar  and  beech 
at  "K,"  and  a  straight  line  run  from  "K" 
to  "L"  does  not  touch  the  survey  in  the  name 
of  Daniel  Blankenship.  If,  Instead  of  run- 
ning,direct  from  "K"  to  "L,"  the  line  is  run 
from  "K"  to  "B"  and  from  "B"  to  "L,"  the 
line  from  "B"  to  "L"  runs  with  the  Daniel 
Blankenship  survey  to  the  spruce  pine  called 
for  at  "L,"  which  Is  a  comer  to  Martin 
Blankenship;  but  this  adds  a  line  to  the 
calls  In  the  i;000-acre  grant  In  construing 
the  description  In  the  1,000-acre  grant,  a  line 
must  be  added,  as  claimed  by  the  appellee,  or 
the  call  for  running  with  the  Daniel  Blan- 
kenship survey  must  be  disregarded,  and  a 
straight  line  run  from  '*E"  to  "L,"  as  con- 
tended for  by  the  appellant 

It  appears  that  the  survey  upon  which  the 
1,000-acre  grant  was  issued  was  not  actually 
made  along  the  disputed  boundary,  or  im- 
mediately on  either  side  of  it  The  maker 
of  that  survey  testifies  that  he  did  not  go 
upon  the  ground  along  the  disputed  bound- 
ary line  when  the  survey  was  made,  but 
took  "the  metes  and  bounds  of  the  descrip- 
tion of  the  adjoining  tracts."  While  it  ap- 
pears that  the  marks  on  the  corner  trees  at 
"K"  and  "L"  Indicate  that  they  were  marked 
as  if  the  line  ran  straight  from  "K"  to  "L," 
It  further  appears  that  those  marks  were 
not  made  when  the  survey  upon  which  the 
1,000-acre  grant  was  issued  was  made,  and 
not  until  after  the  jear  1900.  These  marks 
upon  the  trees  at  **K"  and  "L"  cannot,  there- 
fore, be  of  any  value  In  determining  the  lo- 
cation of  the  boundary  of  the  1,000-acre  grant 
between  those  two  points. 

That  grant  was  of  waste  and  unappropriat- 


ed lands.  It  was  bounded  in  many  places 
by  the  lines  of  previous  grants.  This  clear- 
ly appears  from  the  calls  of  the  grant  The 
survey  upon  which  it  was  Issued  calls  for  it 
to  begin  at  a  corner  of  Andrew  Baker  and 
Joseph  Dougherty,  thence  with  the  latter*s 
lines.  It  calls  for  a  comer  in  the  line  of 
James  May,  and  thence  with  his  line,  and  for 
comers  In  and  running  with  lines  in  surveys, 
respectively,  to  John  B.  Justus,  Jacob  Justus, 
John  Brown,  Daniel  Blankenship,  Martin 
Blankenship,  Abner  Kerr,  and  Ashvllle  Smith. 
•These  calls,  together  with  a  plat  of  the  sur- 
vey, show  pretty  clearly  that  the  effort  of 
the  grantees  in  the  1,000-acre  grant  was  to 
include  the  vacant  land  along  the  lines  call- 
ed for.  The  land  seems  to  have  been  vacant 
along  many  of  these  lines,  and  certainly 
was  along  the  lines  of  John  Brown  and 
Daniel  Blankenship,  according  to  the  appel- 
lant's own  showing;  for  his  claim  to  the 
land  In  controversy  is  based  upon  a  grant 
Junior  to  the  1,000-acre  grant  It  clearly 
appearing  that  the  boundary  of  the  1,000-acre 
grant  from  "E"  to  "L"  was  not  actually 
surveyed,  but  the  description  in  it  taken 
from  the  descriptions  of  the  adjoining  tracts, 
that  the  land  up  to  the  line  "K"  to  "B"  was 
then  vacant  and  adjoined  the  115-acre  grant 
of  John  Brown,  and  that  the  land  along  the 
line  from  "B"  to  "L"  was  also  vacant  and 
adjoined  the  survey  of  Daniel  Blankenship, 
the  fair  inference  is  that  the  land  in  con- 
troversy was  Intended  to  be  embraced  within 
the  boundaries  of  the  1,000-acre  grant 

There  is  no  question  that  the  line  from 
**K"  to  **B"  runs  with  a  line  of  the  John 
Brown  116-acre  survey,  nor  that  the  line 
from  "B"  to  "L"  runs  witli  a  line  of  the 
Daniel  Blankenship  survey.  The  call  for 
these  objects  must  we  think,  In  legal  con- 
struction, be  regarded  as  landmarks  with 
which  and  to  which  the  grantees  In  the  1,000- 
acre  grant  had  to  go,  although  they  were 
mistaken  in  supposing  that  the  sugar  and 
beech  was  a  corner  of  the  survey  in  the 
name  of  Daniel  Blankenship.  By  running  to 
those  trees,  and  then  with  the  John  Brown 
survey  until  a  line  of  the  Daniel  Blanken- 
ship survey  is  reached,  and  then  with  the 
reverse  of  one  of  its  lines  to  the  spruce  pine 
at  "L,"  corner  to  Martin  Blankenship,  effect 
la  given  in  a  measure  to  every  call  of  the 
grant  and  much  less  violence  is  done  to  the 
calls  than  if  that  which  is  most  material 
should  he  entirely  disregarded,  as  would  be 
the  case  if  the  appellant's  contention  were 
sustained  and  a  straight  line  should  be  run 
from  "K"  to  "L." 

This  case  la  very  similar  In  its  circum- 
stances to  the  case  of  Shultz  v.  Toung,  26  N. 
C.  385,  40  Am.  Dec.  413,  cited  with  approval 
in  Marlow  v.  Bell's  Lessee,  supra,  at  page 
534,  and  also  to  the  last-named  case.  In  the 
former  case  the  deed  called  to  run  south 
with  A.  B.'s  line  310  poles  to  G.  D.'s  old  cor- 
ner. A.  B.'s  line  did  not  reach  the  corner,  but 
at  the  end  of  A  B.'b  line  it  was  necessary  to 
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nm  at  right  angles  to  reach  O.  D.'s  comer. 
It  was  held  that  the  line  should  be  run  310 
poles  on  A.  B/s  line,  and  then  a  straight  line  to 
G.  D.*s  old  comer,  as  that  best  conformed 
to  the  description  of  the  deed,  though  it  was 
necessary  to  run  two  lines,  instead  of  the 
one  called  for. 

In  the  case  of  Marlow  v.  Bell's  Lessee,  the 
patent  of  S.  called  to  commence  at  a  certain 
point  admitted  to  be  a  corner  of  M.*s  survey, 
and  to  run  with  his  line  a  certain  course  and 
distance  to  a  white  oak,  comer  of  O.,  and 
thence  with  C's  line  a  certain  course  and 
distance  to  another  corner  of  G.  Following 
the  first  call,  it  came  to  a  white  oak  comer 
of  M.,  but  not  the  comer  of  G. ;  but  to  get 
to  G.'s  comer  the  line  must  leave  the  second 
corner  of  M.  at  nearly  right  angles  and  run 
79  poles,  not  mnning  on  the  line  of  either 
M.  or  G.  for  that  distance.  The  call  for  the 
iine  of  M.  was,  under  the  circumstances, 
held  to  be  the  correct  call,  and  S.'s  patent 
was  construed  to  include  all  the  land  up  to 
the  line  of  M.  In  disposing  of  this  last- 
named  case,  Judge  Allen  used  language  which 
is  pertinent  and  peculiarly  applicable  to  this 
case.  "The  [trial]  court,"  he  said,  '*was  of 
opinion  that  there  were  manifest  and  strong 
reasons  for  believing  that  the  line  called  was 
well  known  to  the  parties,  and,  so  believing, 
determined  that  the  call  for  the  terminus 
should  not  overrule  the  rest  of  the  descrip- 
tion. It  is  equally  manifest,  from  the  calls 
of  this  grant,  the  locator  here  knew  that  the 
waste  land  he  was  appropriating  was  bound- 
ed in  part  by  older  surveys;  that  he  knew 
the  general  position  of  those  surveys,  and 
where  the  lines  run;  that  the  surveys  were 
before  him ;  and  that  he  intended  to  adopt 
and  did  adopt  the  lines  of  such  surveys 
where  called  for,  precisely  as  they  had  been 
run  originally,  and  to  make  them  the  bound- 
aries of  his  survey.  And,  those  things  being 
so,  it  seems  to  me  the  call  for  McGoy*s  line 
cannot  be  rejected." 

The  facts  and  circumstances  of  this  case 
are  equally  as  strong,  if  not  stronger,  for 
holding  that  the  call  for  running  with  Dan- 
iel Blankenship's  line  cannot  be  rejected,  and 
should  prevail  over  a  call  for  course  and  dis- 
tance in  a  grant  based  upon  a  survey  made 
by  a  surveyor  who  was  not  upon  the  ground. 

We  are  of  opinion  that  the  decree  of  the 
circuit  court  should  be  affirmed. 

Affirmed. 


aS8  Qa.  667) 

CAPITAL  GITY  TOBAGGO  GO.  ▼.  ANDER- 
SON et  aL 

(Supreme  Court  of  Georgia.     Sept  24,  1912.) 

iSullahus  by  the  Court,)  . 

1.  Appeal  and  Ebrob  (§  80*)  —  Degisio^ts 
Rkvikwable--Finai.ity  of  Decision.— Tax- 
ing Tempobary  Receiveb's  Fee. 

A   temporary  receiver   was   appointed   for 

the  assets  of  the  clefendnDt,'  upod  the  presenta- 


tion of  a  petition,  and  idthoot  notice  to  the 
defendant  Subsequently  other  parties,  by  in- 
terventionp  were  made  coplaintiffs.  Upon  the 
hearing  of  a  motion  by  the  defendant,  the  order 
appointing  a  temporary  receiver  was  rescinded, 
and  a  receivership  refused,  which  mlixig  was 
affirmed  by  the  Supreme  Court  Later  a  sum 
of  money  belonging  to  the  defendant  in  the 
hands  of  the  temporary  receiver  was  ordered 
paid  to  the  defendant,  and  upon  the  same  date, 
upon  an  application  of  the  temporary  receiver. 
It  was  ordered  that  he  be  paid  a  given  amount 
for  services  rendered,  ana  that  the  same  be 
taxed  against  the  ori^nal  plaintiff  in  the  case. 
The  following  was  incorporated  in  this  last  or- 
der: **It  is  the  opinion  of  the  court  that  the 
receiver's  duties  are  permanently  ended,  and 
there  (:an  arise  no  further  need  for  his  services; 
but  if  it  should  ever  occur  that  the  receiver 
is  called  npon  to  perform  any  other  services, 
he  may  then  apply  to  the  court  for  a  further 
order  in  respect  to  additional  compensation, 
and  in  respect  to  the  question  of  who,  and  for 
what  amount,  any  or  all  of  the  iiarties  to  the 
cause  may  be  required  to  contribute  to  this 
compensation,  the  court  holding  in  its  breast 
the  right,  under  such  circumstances,  to  deter- 
mine whether  any  part  thereof  to  be  paid  in 
the  future,  or  any  part  of  that  already  paid, 
should  be  contributed  by  the  parties,  or  any  of 
them,  including  the  defendant  company."  The 
plaintiff  excepted  to  the  granting  of  both  of 
these  orders.  The  exception  to  the  order  tax- 
ing the  plaintiff  with  the  amount  of  the  fee  of 
the  temporary  receiver  was  excepted  to  on  the 
following  grounds:  <a)  The  court  was  without 
jurisdiction  to  pass  a  final  decree  in  the  case 
at  the  time;  (b)  and  was  without  jurisdiction 
to  render  judgment  against  plaintiff  in  favor  of 
the  temporary  receiver  while  the  case  was 
pending  and  before  the  merits  of  the  plaintiff's 
case  had  been  determined;  and  (c)  that  if  the 
order  were  otherwise  invalid,  the  receiver^  fee 
should  have  been  taxed  against  the  two  inter- 
veners "jointly,  or  jointly  and  severally  witk 
the  plaintiff.*'  In  thia  court  the  defendants  in 
error  moved  to  dismiss  the  hill  of  exceptions, 
on  the  ground  that  it  was  prematurely  sued 
out  E^d,  the  order  or  judgment  taxing  the 
amount  of  the  temporary  receiver's  fee  against 
the  original  plaintiff  in  the  case  was  final  as 
to  the  plaintiff.  An  execution  could  be  issued 
upon  such  judgment  and  such  fee  thereby  col- 
lected from  plaintiff.  The  mere  fact  that  the 
court  reserved  the  right  subsequently  to  re- 
quire some  or  all  of  the  parties  to  the  case  to 
contribute,  in  order  to  refund  to  the  plaintiff  a 
portion  of  the  sum  whi<ih  it  was  ordered  the 
plaintiff  should  pay,  did  not  prevent  the  judg- 
ment from  being  final  as  to  pliuntiff. 


2.  Appeal  and  £}rbob  (J  984*)— Rbckivebs 
(§  55*)— -DiscBEiiON  OF  Tbial  Coubt— Re- 
view. 

In  an  equitable  action  it  is  the  province  of 
the  judge  to  determine  upon  whom  costs  shall 
fall ;  and  this  determination  will  not  be  re- 
versed, unless  the  discretion  of  the  judge  be 
abused.  Civil  Code,  §  5423,  and  cases  cited  in 
Epps  V.  Thomas,  131  Ga.  65,  61  S.  £.  1117: 
Fitzpatrick  v.  McGregor,  133  Ga.  332  (4),  344, 
65  S.  E.  859,  25  L.  R.  A.  (N.  S.)  50.  The 
judge's  discretion  was  not  abused  in  adjudging 
that  the  fee  of  the  temporary  receiver  should 
be  taxed  against  the  plaintiff,  upon  whose  peti- 
tion alone  the  receiver  was  appointed,  which 
appointment  was  rescinded  a^  improvident 
The  receiver  having  performed  all  his  duties, 
for  which  compensation  was  allowed  him  in  the 
order,  there  was  no  reasou  why  he  should  have 
been  required  to  wait' until  the  case  had  been 
disposed  of  before  an  order  sbould  be  passed 
for  the  payment  of  hia-fee;  .end  the  judge  was 


•For  othor  cases  see  same  ibplc'aud  section  XOmbi^R  In  Dec.  Dfi;.  St  Am/lDHg.'Key-Ko.  Seiies  6  Rep'r  Indexet 
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not   withoQt  jttriBdiction   to  i:raDt   the  order 
when  he  imflaed  it  .    , 

[Ed,  Note.^For  other  cases^  see  Appeal  and 
Error,  Cent  Dig.  j§  3881-3888;  Pec.  Dig.  | 
984;*  Receirers,  Cent  Dig.  f{  94,  400;  Dec 
Dig.  §  65.*] 

3.  Appeal  ANt>  Bsrob  (§  1078*)— Rbvibw— 

ABANDQNlfENT  OF  EBSO& 

The  assignpient  of  error  in  the  bill  of  ez- 
ceptiohs  upon  the  order  directing  the.  tem- 
porary receiver  to  pay  to  the  defendant  below 
the  money  belonging  to  it,  and  in  the  hands  of 
the  receiver,  is  not  referred  to  in  the  brief  of 
counsel  for  the  plaint!^  In  error,  and  will  be 
considered  as  abandoned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  .425&-4261;  Dec.  Dig.  | 
1078.»1   . 

Error  from  Superfor  Court,  Fulton  Ooua- 
ty ;   W.  D.  EUlB,  Judge. 

Action  by  the  Capttal  City  Tobacco  Com- 
pany against  J.  H.  Anderson.  Other  parties 
were  made  coplalntlffs  by  intervention.  To 
an  order  rescinding  the  appointment  of  a 
temporary  receiver,  and  that  he  pay  the 
amount  in  his  hands  to  d^endant,  and  taxing 
the  compensatloii  to  be  paid  the  receiver  by 
plaintiff  TobacQo  Company,  it  excepts.  Af- 
firmed. 

Moore  ft  Pomeroy  and  Dorsey,  Brewlster, 
Howell  St  Heyman,  all  of  Atlanta,  for  plain- 
tiff in  error.  Wimbish  &  Ellis,  Edgar  Wat- 
kins,  Moore  ft  Pomeroy,  Paul  E.  Johnson, 
and  J.  L.  Anderson,  all  of  Atlanta,  for  de- 
fendants In  error. 

FIS(H,  GL  J.  Judgment  affirmed.  All  the 
Justlcds  eoneor. 

(188  Oa.  62S) 

STEPHENS  Y.  CENTRAL  OF  GEORaiA 

RY.  CO. 

(Supreme  Conrt  of  Georgia.     Jnljr  11/1012. 
Rehearing  Denied  Sept  18»  103!2.) 

(Syitahus  ^p  the  Court  J 

1.  CoN8'nTU'n9WAL  Law  (§§  89,  24?,  208*)— 
Carriers  (§  12*)— Dtte  Pbookss  of  Law- 
Equal    Protection    or   Laws— Right    of 

PKIVATK  COKTRACT— SSLXCTIOlf  OF  AGENT. 

A  statute  which  provides  a  penalty  against 
a  common  carrier  for  "refusing  to  put  on 
sale,"  or  to  sell,  tickets  of  a  connecting  car- 
rier for  the  transportation  of  passengers  over 
the  connecting  line,  or  any  portion  thereof, 
at  the  rate  prescribed  by  the  railroad  commis- 
sion of  the  state,  does  not  violate  the  provi- 
sions  of  article  1,  S  1,  par.  3,  of  the  Constitu- 
tion of  the  state,  which  declares  that  no  per- 
son shall  be  deprived  of  property  except  by 
due  process  of  law. 

(a)  Nor  is  such  a  statute  obnoxious  to  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States,  which  declares  that  no  state 
shall  deprive  any  person  of  property  without 
due  process  of  law,  nor  deny  to  any  person 
the  equal  protection  of  the  laws. 

(b)  f^or  does  such  a  statute  violate  the  pro- 
vision of  the  Constitutions  above  referred  to 
because  it  interferes  with  and  destroys  the 
right  of  private  contract. 

(o)  Nor  because  it  compels  a  railroad  com- 
pany to  become  the  debtor  of  another  railroad 
company  against  its  consent. 

(d)  Nor  because  tt  compels  a  railroad  com- 
pany to  become  the  agent  of  another  railroad 


company^  or  hy  api>oint  another  railroad  com- 
pany its  agent,  against  its  consent. 

(e)  Nor  because  it  deprives  a  railroad  com- 
pany of  me  riglit  to  select  its  own  agents,  and 
comt)els  it,  against  its  consent,  to  transact  its 
business  through  the  agents  of  another  rail- 
road company. 

^f)  Nor  for  the  reason  that  it  requires  a 
railroad  company  to  enter  into  contractual  re- 
lations with  another  railroad  company  against 
its  consent 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cont.  Dig.  §J  157,  691,  847;  Dec. 
Dig.  §§  89,  242,  298  :♦  Carriers,  Cent  Dig.  i§ 
7-^20;    Dec  Dig.  §  12.  ♦] 

2.  Carriers  (S  20*)— Regulation  —  Penal- 
tiea^rsfusal  to  sell  tickets. 

Where  a  connecting  line  of  railroad,  hav- 
ing an  office  or  agency,  nas  on  sale  tickets  fur- 
nished by  another  connecting  railroad  for  the 
transportation  of  passengers  over  the  latter, 
and  refuses  to  sell  said  tickets  to  a  prospective 
passenger,  who  applies  to  the  agent  of  the 
initial  carrier  for  such  tickets  at  the  price 
fixed  bv  the  railroad  commission  of  this  state, 
the  railroad  so  refusing  is  subject  to  the  pen- 
alty provided  by  Civil  Code,  &  ?755. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  33-49,  133,  927;  Dec.  Dig.  §  20.»] 

3.  Sufficiency  of  Pleading. 

The  petition,  as  amended,  set  forth  a 
good  cause  of  action,  and  the  demurrer  there- 
to should  have  been  overruled* 

Error  from  Superior  Court,  Carroll  Coun- 
ty, R.  W.  Freeman,  Judge. 

Action  by  S.  T.  Stephens  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed. 

Watkins  ifc  Latimer,  of  Atlanta,  and  S. 
Holdemess,  of  Carrollton»  for  plaintiff  in 
error.  Lloyd  Cleveland,  of  Griffin,  Hall  ft 
Hall,  of  Macon,  and  R*  D.  Jackson,  of  Car- 
rollton,  for  defendant,  in  error. , 

HILL,.  J.  Stephens  .  brought  his  action 
against  the  Central  of  Georgia  Railway  Com- 
pany to  reco^r  the  penalty  provided  in  the 
Civil  Code.  §(  2752  to  2755,  inclusive.  The 
petition,  as  amended,  shows  substantially  the 
following:  The  defendant  company  is  a  com- 
mon carrier  operating  iiassenger  trains  from 
Wbitesburg,  Carroll  county,  Ga.,  to  and  be- 
yond NewiMUi,  Coweta  county,  and  the  de- 
fendant is  directly  and  indirectly  connected 
with  the  Atlanta  &  West  Point  Railroad  at 
Newnan,  Ga.,  their  tracks  crossing  there. 
The  most  direct  route  from  Whitesburg  to 
Atlanta  is  over  the  defendant  railway,  via 
Newnan  and  the  Atlanta  ft  West  Point  Rail- 
road. The  rate  of  fare  fixed  by  the  railroad 
commission  from  Whitesburg  to  Newnan  is 
28  cents  and  from  Newniin  to  Atlanta,  78 
cents  making  a  legal  passenger  charge  from 
Whitesburg  to  Atlanta  ot  $1.06,  as  fixed  by 
the  railroad  commission.  The  plaintifT  de- 
ananded  of  the  defendant,  on  the  dates 
named  in  the  petition,  tickets  from  Whites- 
burg to  Atlanta,  over  the  connecting  line  of 
railroad,  and  the  defendant  refused  to  sell 
such  tickets  at  the  lawful  rate  fixed  by  the 


*For  other  cases  see  sarae  topic  and  soctlon  NUMBER  In  Dec.  Dig.  A  Am,  Dig.  Key-No.  Series  A  Rep'r  Indexes* 
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commission,  but  charged  and  secnred  15 
cepits  in  excess  of  the  legal  rate.  The  fail- 
ure to  sell  such  tickets  at  the  rate  fixed  by 
the  commission  was  in  violation  of  Civil 
Code,  S  2756,  and  subjected  the  defendant  to 
the  penalty  of  $1,000,  prescribed  by  that 
section,  for  each  offense,  and  suit  was 
brought  for  $2,000  for  the  two  offenses.  It 
was  also  alleged  that,  while  the  defendant 
refused  to  put  on  sale  or  to  sell  tickets  as 
aforesaid,  it  had,  at  all  times  since  the  rate 
was  fixed  by  the  railroad  commission  on 
September  2,  1907,  sold  tickets  from  Whites- 
burg  to  Newnan  for  28  cents,  and  the  At- 
lanta i8b  West  Point  Railroad  Company  sold 
tickets  from  Newnan  to  Atlanta  for  78 
ccnta  On  and  from  the  above  date  the  de- 
fendant was  authorized  to  sell  and  did  sell 
tIdLets  of  the  Atlanta  ft  West  Point  Rail- 
road and  its  own  line  from  Whitesburg,  via 
Newnan,  to  Atlanta.  Tickets  reading  from 
Whitesburg  to  Atlanta  over  the  lines  of  the 
defendant  company  and  the  Atlanta  ft  West 
Point  Railroad  Company  to  Newnan  and 
Atlanta  had  been  placed  by  the  latter  com- 
pany with  the  defendant  company  at  all 
times  since  the  2d  day  of  September,  1907, 
and  it  was  within  the  power  of  the  defend- 
ant company  to  sell  the  plaintiff  the  ticket 
applied  for  over  the  connecting  lines,  at  the 
price  fixed  by  the  railroad  commission.  Hie 
tickets  sold  to  the  plaintiff,  reading  over  such 
connecting  lines  of  the  defendant  and  the  At^ 
lanta  ft  West  Point  Railroad  Company,  were 
received  by  these  companies  for  passage  over 
their  connecting  lines;  but,  notwithstanding 
it  was  within  the  power  of  the  defendant  to 
sell  tickets  on  the  dates  on  which  the  plain- 
tiff sought  to  buy  them  from  Whitesburg  to 
Atlanta  over  the  connecting  lines  of  the  two 
companies,  the  defendant  refused  to  sell  sach 
tickets,  though  requested  to  do  so,  at  the 
price  fixed  by  the  railroad  commission,  but 
sold  such  tickets  at  a  price  and  rate  in  ex- 
cess of  that  fixed  by  the  railroad  commission 
of  Georgia.  The  defendant  filed  its  demur- 
rer to  the  petition,  which  was  sustained  by 
the  trial  judge,  and  the  petition  dismissed. 
To  this  judgment  the  plaintiff  excepted,  and 
brought  the  case  here  for  review. 

[1]  1.  This  is  a  suit  to  recover  the  penal- 
ty provided  by  Civil  Code,  §  2755.  The  facts 
are  substantially  set  forth  above.  The  ma- 
terial portions  of  sections  2753,  2754,  and 
2755  of  the  Code  are  as  follows: 

**No  railroad  company  having  an  office  or 
agency  within  the  state  of  Georgia  shall  re- 
fuse to  put  on  sale,  or  refuse  to  sell,  any 
ticket  of  any  other  railroad  company,  with 
which  the  same  may  be  directly  or  indirect- 
ly connected,  at  the  price  or  rate  fixed  by  the 
railroad  commii?sion  of  this  state,  for  pas- 
sage over  lines  of  such  connecting  roads,  less 
Buch  amount  as  may  be  directed  to  be  de- 
ducted from  such  rate  by  any  one  or  more 
3f  said  connecting  lines." 

'No  railroad  company  operating  or  doing 
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I  business  wholly  or  partly  within  thiB  state 
shall  refuse  to  put  on  sale  witb  the  agents 
of  any  other  railroad  company,  wherewith  it 
may  be  directly  or  indirectly  connected,  tldc- 
ets  for  any  point  upon  its  line  of  road,  or 
refuse  to  receive  such  tickets  for  passage 
over  its  lines,  or  refuse  to  receive  and  trans- 
port baggage  which  may  be  checked  upon 
tickets  so  sold." 

"For  every  violation  of  any  of  the  provi- 
sions of  the  two  preceding  sections,  the  rail- 
road company  shall  be  subject  to  a  i>enalty 
of  one  thousand  dollars,  which  may  be  re- 
covered in  any  superior  or  city  court  of  the 
county  in  which  such  violation  may  occur. 
Suit  may  be  brought  by  the  railroad  com- 
pany whose  road  may  be  discriminated 
against,  or  by  the  person  offering  to  boy  a 
ticket  over  such  road;  and  such  penalty 
may  be  recovered  by  each  of  said  parties, 
and  the  recovery  by  one  shall  not  be  a  bar 
to  the  recovery  by  the  other." 

It  is  alleged  that  the  defendant  company 
reftised  to  sell  tickets  of  the  Atlanta  ft  West 
Point  Railroad  Company,  its  oonnectins:  line 
of  railroad,  from  Newnan  to  Atlanta,  and 
its  own  tickets  from  Whitesburg  to  New- 
nan, at  the  price  fixed  by  the  railroad  com- 
mission of  this  state,  although  the  defend- 
ant had  received  from  the  Atlanta  ft  West 
Point  Railroad  Company  and  had  on  sale 
and  did  sell  tickets  over  that  line  and  ov^ 
its  own  to  the  plaintiff  at  a  price  in  excess 
of  the  rate  fixed  by  the  railroad  oommisslon. 
There  is  no  question  raised  as  to  the  form 
of  the  tickets  had  and  sold. 

It  Is  insisted  by  the  defendant  In  error 
that  the  above-redted  statute,  on  which  this 
suit  is  founded.  Is  Invalid  and  unconstitu- 
tional, because  it  violates  the  provisions  of 
article  1,  i  1,  par.  3,  of  the  Constltatlon  of 
this  state  (Civil  Code,  i  6359),  which  declares 
that  no  person  shall  be  deprived  of  property 
except  by  due  process  of  law  and  of  the 
fourteenth  amendment  to  the  Constitution 
of  the  United  States,  which  declares  that  no 
state  shall  deprive  any  person  of  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws.  Civil  Code,  §  6700.  We 
think  the  case,  on  this  point,  is  controlled  by 
the  decision  in  the  case  of  Wadley  Southern 
Ry.  Co.  V.  State,  137  Ga.  497  (3),  504,  73  S. 
E.  741,  and  therefore  no  further  discussion 
of  it  is  necessary.  See,  also,  Atlantic  Coast 
Line  Railroad  Co.  v.  State,  135  Ga.  546  (3) 
557,  69  S.  E.  725,  32  L.  R.  A.  (N.  S.)  20. 

But  It  is  insisted  that,  even  if  the  act 
quoted  from  is  not  unconstitutional  upon  the 
above  grounds,  It  interferes  with  and  de- 
stroys the  right  of  private  contract  with  ref- 
erence to  the  matters  dealt  with  in  said  stat- 
ute, and  requires  a  railroad  company  to  be- 
come the  debtor  of  another  railroad  company 
and  to  become  its  agent  against  its  consent, 
etc.  We  do  not  think  that  these  contentions 
are  sound.    The  right  of  the  Legislature  to 
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pass  laws  regulating  common  carriers  has 
been  constantly  questioned  in  this  state,  but 
this  is  no  longer  an  open  question.  The  opin- 
ion in  the  case  of  Georgia  Railroad  Co.  y. 
Smith,  70  Ga.  694,  and  the  uniform  line  of 
decisions  subsequent  thereto,  are  to  the  effect 
that  the  Legislature,  within  its  constitution- 
al limitations,  has  that  right  In  the  Smith 
Case,  supra,  it  was  ruled:  "The  object  of 
the  constitutional  provision  conferring  pow- 
er upon  the  Legislature  to  regulate  railroad 
freights  and  passenger  tariffs,  to  prevent  un- 
just discrimination  and  require  reasqnable 
and  just  freights  and  tariffs,  and  making  it 
the  duty  of  the  Legislature  to  pass  laws  in 
furtherance  of  this  provision,  was  to  give 
proper  protection  to  the  citizens  against  un- 
just rates  for  the  transportation  of  freights 
and  passengers  over  the  railroads  of  the 
state,  and  to  prevent  unjust  discrimination, 
even  though  the  rates  might  be  just" 

The  principle  of  the  right  of  a  state  or 
government  to  regulate  carriers  and  rates  for 
public  services  performed  is  not  new,  but 
seems  to  date  back  to  a  very  ancient  period. 
So  far  as  the  writer's  research  extends,  it 
goes  at  least  as  far  back  as  about  2250  years 
before  the  birth  of  Christ,  to  the  reign  of 
Hammurabi,  the  king  of  ancient  Babylon, 
who  had  a  comidete  code  of  laws  for  that 
time.  Indeed,  our  laws  of  the  present  day 
have  few  underlying  principles  that  do  not 
seem  to  be  contained  in  this  primitive  code. 
In  it  we  read  that  "if  a  man  be  on  a  journey 
and  he  give  silver,  gold,  stones,  or  portaUe 
property  to  a  man  with  a  commission  for 
transportation,  and  if  the  man  do  not  deliver 
that  which  was  to  be  transported  where  it 
was  to  be  transported,  but  take  it  to  himself, 
the  owner  of  the  transported  goods  shall  call 
that  man  to  account  for  the  goods  to  be 
transported  which  he  did  not  deliver,  and 
that  man  shall  deliver  to  the  owner  of  the 
transported  goods  five-fold  the  amount 
which  was  given  to  him/'  The  Code  of 
Hammurabi  (2d  Ed.,  University  of  Chicago 
Press,  1904)  |  112.  Again  we  read:  "If  a 
man  hire  an  ox  for  a  year,  he  shall  give  to 
Its  owner  four  gur  of  grain  as  the  hire  of 
a  draught  ox,  and  three  gur  of  grain  as  the 
hire  of  an  ox."  Id.  §§  242,  243.  "If  a  man 
hire  a  sailboat  he  shall  pay  2^  se  of  silver 
as  its  hire."  Id.  f  276.  "If  a  man  hire  oxen, 
a  wagon,  and  a  driver,  he  shall  pay  180  ka 
of  grain  per  day."  Id.  f  271.  "If  a  man 
hire  a  wagon  only,  he  shall  pay  40  ka  of 
grain  per  day."  Id.  §  272.  "If  he  hire  an 
ass  to  thresh,  10  ka  of  grain  is  its  hire."  Id. 
i  269.  Numerous  other  instances  from  this 
ancient  code  could  be  cited.  So  the  principle 
of  regulation  is  not  new,  but  has  come  down 
to  us  from  the  ancients. 

But  we  are  not  remanded  to  ancient  histo- 
ry, or  law,  for  precedent  on  this  question. 
The  constitutional  and  statutory  right  to  reg- 
ulate common  carriers  in  this  state,  within 
the  limitations  imposed,  is  too  well  settled  to 


require  argument  or  citation  of  authority. 
Our  Reports  abound  in  decisions  on  the  sub- 
ject of  railroad  regulation.  The  question  to 
be  determined  in  this  case  is:  Has  the  Leg- 
islature the  right  to  compel  one  railroad  to 
place  its  tickets  on  sale  with  another  con- 
necting railroad,  and  to  require  the  latter 
railroad  to  sell  them,  at  the  price  fixed  by 
the  railroad  commission?  In  this  case  the 
question  does  not  really  come  to  that  for 
the  defendant  railroad  had  on  sale  the  tick- 
ets alleged  to  have  been  placed  by  the  rail- 
road connecting  with  it  and  sold  them;  and 
the  real  question  is:  Is  the  railroad  selling 
the  tickets  at  a  greater  rate  than  that  pre- 
scribed by  the  railroad  commlsson  of  Geor- 
gia, subject  to  the  penalty  provided  by  law 
for  the  violation  of  the  statute  here  sought 
to  be  enforced?  The  penalty  is  "for  every 
violation  of  any  of  the  provisions  of  the  two 
preceding  sections."  Is  the  sale  of  the  tick- 
ets at  a  rate  in  excess  of  that  fixed  by  the 
railroad  commission  a  violation  of  any  pro- 
vision of  the  statute?  We  think  it  is.  A 
simple  reference  to  the  statute  quoted  above 
is  sufficient  to  establish  this.  If  the  position 
of  the  defendant  in  error  is  sound,  and  can 
be  maintained,  the  whole  law  regulating 
common  carriers  and  requiring  railroads  to 
connect  interchange  freight  to  prevent  dis- 
crimination, to  make  physical  connection, 
and  the  like,  is  wiped  out 

In  some  of  the  cases  coming  to  this  court 
on  this  and  similar  questions,  the  same  ar- 
gument was  used  in  those  cases  as  here.  In 
the  case  of  Atlantic  Coast  Line  Railroad  Co. 
V.  State,  supra,  it  was  argued  that  the  Leg- 
islature could  not  under  the  police  power 
conferred  upon  it  require  a  railroad  compa- 
ny to  furnish  a  certain  kind  of  headlight; 
but  this  court  (135  Ga.  557,  69  S.  E.  731, 
32  Ia  R.  A.  [N.  S.]  20)  said:  "All  property 
is  held  subject  to  the  police  power  of  this 
state.  The  determination  by  the  railroad 
company  that  the  reflector  and  the  light  in 
use  by  it  constitute  an  adequate  light  can- 
not be  conclusive  on  the  General  Assembly, 
which  has  the  authority  to  exercise  the  po- 
lice power  of  the  state,  and  in  the  interest 
of  public  safety  to  declare  such  light  inade- 
quate. It  is  a  matter  of  great  importance 
for  the  protection  of  persons  and  property 
in  the  train,  the  persons  on  the  locomotive, 
persons  and  property  on  the  track,  and  per- 
sons and  property  on  other  trains  with  which 
a  collision  may  be  had,  that  there  should  be 
an  adequate  headlight  on  such  locomotive. 
The  C^eneral  Assembly,  in  the  exercise  of 
the  police  power  of  the  state,  had  the  right 
to  require  adequate  headlights  on  such  en- 
gines; and  if  in  conformity  to  the  require- 
ments of  such  law  the  railroad  company  is 
compelled  to  do  away  with  the  headlights 
already  in  use  by  it  and  substitute  others 
therefor  at  its  own  expense,  there  is  no  tak- 
ing of  property  without  Just  compensation, 
in  violation  of  the  due  process  clauses  of 
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the  Btate  and  fiederal  Constitution.  In  sach 
a  case  there  is  no  taking  of  property.  The 
due  process  clauses  are  not  Intended  tb  lim- 
it the  right  of  the  state  to  properly  exercise 
the  police  power  in  the  enhancement  of  the 
public  safety.  The  fact  that  the  railroad 
company  will,  In  order  to  equip  its  engines 
with  the  required  headlights,  be  forced  to 
do  away  with  the  reflectors  and  lights  which 
it  has  In  use,  Is  only  Incidental  to  a  compli- 
ance with  the  police  regulation  and  require^ 
ment  made  in  the  act,  which  is  a  valid  and 
reasonable  requirement."  In  the  case  of 
Minneapolis  &  St  Louis  R.  Co.  t.  Minneso- 
ta, 186  U.  S.  257,  22  Sup.  Ct  900,  46  L. 
Ed.  1151,  it  was  held:  'TDhe  act  of  the  Leg- 
islature of  Minnesota,  creating  a  railroad 
commission,  is  not  unconstitutional  in  as- 
suming to  establish  joint  through  rates  or 
tariffs  over  the  lines  of  independent  connect- 
ing railroads*  and  apportioning  and  diTlding 
the  joint  earnings."  '^Without  deciding 
whether  or  not  connecting  roads  may  be  com- 
pelled to  enter  into  contracts  as  between 
themselves,  and  establish  joint  rates,  it  is 
none  the  less  true  that,  where  a  joint  tariff 
between  two  or  more  roads  has  been  agreed 
upon,  such  tariff  is  as  much  within  the  con- 
trol of  the  Legislature  as  if  it  related  to 
transportation  over  a  single  line.^"  See,  also, 
Beale  ft  Wyman  on  Railroad  Rate  Regula- 
tion, i  830;  Wadley  Southern  Ry.  Co.  v. 
State,  supra. 

It  is  tme  this  court  has  held  that  a  ship- 
per cannot  require  a  carrier  to  issue  a 
through  bill  of  lading  (Coles  v.  Cent  R.  Co., 
86  Ga.  253,  12  S.  E.  749;  State  v.  Wrights- 
viUe,  etc.,  R.  Co.,  104  Oa.  437,  30  S.  E.  891), 
not  for  constitutional  reasons^  but  for  lack 
of  statutory  legislation  on  the  subject  Our 
statute  requires  one  railroad  company  to 
receive  and  take  cars  from  another  railroad* 
as  well  as  freight  for  transportation.  Civil 
Code,  i  2756.  The  argument  here  against  re- 
quiring one  connecting  railroad  to  furnish 
and  the  other  to  seU  passenger-  tickets  is 
the  same  that  has  been  held  not  sound  by 
this  court,  and  others,  in  the  numerous  cases 
on  that  question.  If  the  contention  is  sound 
that  a  given  railroad  has  the  power  to  con- 
tract with  one  railroad,  and  not  with  anoth- 
er, and  it  is  held  that  it  cannot  be:  required 
to  do  sa,  because  you  force  them  to  contract 
with  one  another,  the  effect  would  be  to  ob- 
literate aU  the  law  preventing  discrimina- 
tion. We  hold,  therefore,  that  the  act  un- 
der review  is  not  void  on  the  ground  that  it 
Interferes  with  and  destroys  the  right  of 
private  contract  with  reference  to  the  mat- 
ters dealt  with  in  the  statute;  nor  on  the 
ground  that  it  requires  one  railroad  compa- 
ny to  become  the  debtor  of  another  railroad 
company,  or  to  become  the  agent  of  another 
railroad  company  against  its  consent. 

[t]  2.  In  the  case  of  Jones  v.  Li  ft  N.  R. 
Co.,  132  Qa.  11,  63  S.  E.  627,  the  plaintiff 


alleged  neither  that  the  ^'defendant  had 
been  furnished  tickets  of  this  kind  for  sale 
by  such  connecting  carrier,  nor  that  it  had 
been  tendered  such  tickets  for  sale  and  had 
refused  to  put  them  on  sale,"  and  hence  no 
cause  of  action  was  stated  under  the  stat- 
ute, and  the  case  was  properly  dismissed. 
But  here  the  case  is  different,  and  the  amend- 
ment seems  to  have  been  drawn  with  special 
reference  to  the  Jones  Case,  supra,  and 
brings  this  case  within  the  reasoning  In 
that  It  is  alleged  here  that  the  Central  of 
Georgia  Railway  Company  was  furnished 
the  tickets  by  the  Atlanta  ft  West  Point 
Railroad  Company,  its  connection,  and,  hav- 
ing the  tickets,  reused  to  sell  them  to  tbe 
plaintiff  at  the  rate  prescribed  by  the  rail- 
road commission,  but  sold  them  at  a  price 
or  rate  in  excess  of  that  fixed  by  the  rail- 
road commission,  and  that  these  tickets  were 
accepted  by  the  two  railroad  companies,  re- 
spectively. This  case,  therefore,  comes  clear- 
ly within  the  reasoning  in  the  Jones  Case, 
supra.  We  hold  that,  when  one  rsilroad 
places  its  tidcets  with  another  railroad, 
which  has  an  office  or  agency  and  physical 
connection  with  the  former,  this  is  substan- 
tially a  request  to  sell  such  tickets.  And  if 
the  carrier  having  them  f6r  sale  refuses  to 
sell  them  at  the  rate  fixed  by  the  railroad 
commission  of  this  state,  this  constltates  a 
discrimination  within  the  purview  of  the 
statute,  and  the  carrier  so  refusing  violates 
the  sections  of  the  Civil  Code  first  above 
<fited,  and  is  liable  fbr  the  penalty  provided 
by  that  statute. 

[8]  8.  The  learned  judge  in  surtaitntng  the 
demurrer  did  not  state  the  ground  of  his 
decision;  hence  we  look  with  eq;»eelal  care 
to  each  ground,  and  in  doing  so  eondude 
that  the  petition,  as  amended,  set  forth  a 
good  eause  of  action,  and  that  the  demurrer, 
both  on  the  general  and  the  iQieclal  grounds 
thereto,  should  have  been  overruled. 

Judgment  reversed.  All  the  Justices  ooo- 
eur.  < 


(mas.  66S) 
TERRY  V.  INTERNATIONAL  COTTON  CO. 
(Supreme  Court  of  Georgia.     Sept  20,  1912.) 

•     (BifUabU9  by  the  Court,) 

1.  Pbinoipal  ano  AaSNT  (I  24*)— ExxsnEKcs 

OV  AOteNCT— QtJBSTIONS  FOB  JXTBY. 

There  was  evidence  sQjfident  to  authorise 
the  court  to  submit  to  the  jury  the  question 
whether  the  person  claimed  to  be  the  agent  of 
the  plaintiff  in  fact  acted  as  such  or  not 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  f  §  722,  728;  Dec  Dig.  i 
24.*] 

2.  Pbingipal  ano  Aoibnt   (I  194*)— BxisT- 

BNCE  OF  AOBXfOT— XlVSTBUCnONS. 

It  being  in  issue  whether  a  person  was 
bound  by  the  acts  of  another  claimed  to  have 
been  his  agent,  either  under  original  authority 
or  by  reason  of  ratification,  there  was  no  error 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  4  Am.  Dig.  Key-No.  Series  4  Rep'r  Indexes 
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in  explaining  to  the  jnry  the  rule  of  law  as  to 
the  extent  of  an  agent* s  authority. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  U  727-731;  Dec.  Dig.  | 
194.*] 

3.   PWNCIPAL  AND  AqENT   (§  103* )— AUTHOB- 

ITY  OP  Agent— Scope  and  Extent. 

Authority  to  a  special  agent  to  obtain  the 
signature  of  a  seller  to  a  prepared  written  con- 
tract for  the  sale  of  a  certain  amount,  of  cot- 
ton, without  more,  does  not  include  within  it- 
self authority  to  make  a  parol  agreement  that 
the  cotton  shall  not  in  fact  be  delivered,  but 
that  the  parties  shall  settle  on  the  basis  of  the 
difference  between  the  agreed  price  and  the 
market  price  at  the  time  for  delivery. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  H  278-293,  853^9, 
367;  Dec  Dig.  f  103.«] 

4.  Principal  and  Agent  (i  171* )— Rights 
AS  TO  Thibd  Pebsons— Unauthobizsd  Acts 
OF  Agents. 

If  one  desiring  to  bny  cotton  to  l>e  deliy- 
ered  at  a  future  time  sent  to  a  special  agent 
a  written  contract  already  signed  by  him.  for 
the  purpose  of  obtaiuing  the  signature  of  the 
intended  seller,  and  the  seller  refused  to  sign 
the  contract,  except  on  the  understanding  that 
no  cotton  was  to  be  delivered,  but  that  the 
parties  Would  settle  on  the  basis  of  the  differ- 
ence between  the  agreed  price  and  the  market 
price  at  the  time  for  delivery  (an  agreement 
prohibited  by  law),  and  thereupon  the  agent 
made  such  agreement  in  parol,  and  the  contract 
was  signed  and  transmitted  to  his  principal, 
the  bringing  of  a  suit  by  the  buyer  against  the 
seller  for  the  nondelivery  of  the  cotton  did  not 
of  itself  operate  to  ratify  the  parol  agreement 
of  the  agent;  there  being  no  authority  in  the 
agent  to  make  such  a  contract  no  evidence  of 
knowledge  by  the  principal,  and  no  act  of  ratifi- 
cation other  than  the  bringing  of  the  suit 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  i|  644-665;  Dec.  Dig.  i 
171.*] 

Error  from  Superior  Court,  Randolph 
County;    Frank  Park,  Judge. 

Action  by  the  International  Cotton  Com- 
pany against  W.  R.  Terry.  Judgment  for 
plalntlfiT,  and  defendant  brings  error.  Af- 
firmed. 

The  International  Cotton  Corapany 
brought  suit  against  W.  R.  Terry  for  a 
breach  of  a  written  contract  dated  July  12, 
1909,  whereby  the  plaintiff  agreed  to  pur- 
chase and  the  defendant  to  sell  50,000 
pounds  of  cotton  at  12  cents  per  pound,  to 
be  delivered  in  merchantable  bales  at  any 
warehouse  In  Shellman,  Gft.,  during  the 
month  of  October.  It  was  alleged  that  the 
plaintiff  was  engaged  in  the  business  of 
buying  cotton  from  producers  and  selling  it 
to  various  cotton  mills,  and  this  was  known 
to  the  defendant,  and  that  he  was  engaged 
in  farming,  raising  annually  approximately 
100  bales  of  cotton.  The  defendant  admitted 
a  prima  facie  case,  and  claimed  the  right  to 
open  and  conclude  the  case  before  the  jury. 
He  pleaded  that  the  contract  really  entered 
into  between  him  and  the  plaintiff  was  a 
wagering  contract,  which  was  illegal,  con- 
trary to  public  policy,  and  unenforceable; 
that  the  written  contract  attached  to  the 
plaintiff's  petition  was  a  mere  cloak  to  cov- 
er up  and  conceal  the  illegality  of  the  trans- 


action between  the  parties;  and  that  the 
real  understanding  and  agreement  entered 
into  between  them  was  that  no  cotton  was 
to  be  delivered  under  the  contract,  but  that 
it  was  to  be  a  mere  speculation  in  ''futures.'* 

On  the  trial  the  evidence  for  the  defend- 
ant, so  far  as  it  need  be  stated,  was  as  fol- 
lows: He  first  saw  the  paper  which  he 
signed  In  the  office  of  J.  M.  Wooten,  at  the 
warehouse  of  the  latter  in  Shellman.  De« 
fendant  was  passing  Wooten's  warehouse, 
and  Wooten  called  him  in  and  told  him  that 
he  (defendant)  could  sell  some  cotton  at  12 
cents  per  pound,  and  that  Wooten  had  a 
contract  ready  that  the  defendant  could 
sign.  Defendant  told  Wooten  that  he  would 
hot  sign  anything  but  a  "future"  contract; 
that  he  did  not  expect  to  deliver  any  cot- 
ton to  anybody.  Wooten  said  that  it  would 
be  all  right;  he  did  not  expect  any  cotton. 
Defendant  then  signed  the  contract  He  re- 
ceived from  Wooten  the  dollar  recited  as  a 
consideration  of  the  contract  About  the 
middle  of  October  the  defendant  saw  Dunn, 
the  manager  of  the  plaintiff.  Defendant 
made  an  offer  to  settle*  the  matter  by  pay* 
iDg  a  certain  amount;  but  Dunn  demand- 
ed more,  on  the  ground  that  the  market 
price  was  higher,  and  nb  settlement  was  ef- 
fected. At  the  time .  when  the  question  of 
settlement  In  money  was  discussed,  Dunn 
did  not  say  anything  about  preferring  to 
receive  cotton.  He  did  not  say  anything 
about  wanting  cotton.  On  cross-examina- 
tion defendant  testified :  ''My  idea  in  mak- 
ing a  contract  and  not  delivering  the  cotton 
was  to  hedge;  like  I  have  done  before. 
•  •  •  Yes;  Mr.  Wooten  runs  a  ware- 
bouse  there,  and  he  and  I  are  good  friends. 
I  keep  cotton  at  his  warehouse  sometimes. 
I  did  in  1909.  I  don't  hold  any  stK>t  cotton. 
I  give  him  authority  to  sell  it  as  it  comes 
In.  •  «  •  I  have  been  doing  business 
with  him  that  way  a  long  time.  We  were 
in  th«  fertiliser  buelneas  togeth^.  I  had 
him  hired  for  wages  that  year,  my  recol- 
lection is.  I  dont  know  whether  we  w^re 
connected,  or  whether  he  was  hired  for 
wages."  One  Mizell  testified  that  he  was  in 
the  warehouse  and  heard  defendant  say  to 
Wooten,  "I  don't  expect  to  deliver  any  cot- 
ton on  the  contract,  but  we  will  settle  on 
the  difference,  one  way  or  the  other,"  and 
that  the  witness  walked  o^t  and  did  not 
hear  the  reply  of  Wooten.  On  cross-exam- 
ination he  testified  that  he  heard  Wooten 
tell  the  defendant,  "I  have  got  the  contract 
here  for  Mr.  Dunn,"*  and  "I  have  sold  your 
cotton  and  got  the  contract  here,"  and  also 
mentioned  tihat  there  were  others. 

On  behalf  of  the  plaintiff,  in  addition  to 
introducing  the  written  contract  on  which 
the  suit  was  based,  Dunn,  the  manager  of 
the  agency  of  the  plaintiff  at  Cuthbert,  tes- 
tified, among  other  things,  as  follows:  He 
employed  the  employes  for  that  territory 
with  the  approval  of  the  home  office.    Any 


•For  other  cmm  sm  lame  topic  and  Mctlon  NT7MBBR  In  Doc  Dig.  4  Am.  Dig.  Key-No.  Serlee  4  Rep*r  Indexes 
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extra  help  he  needed,  he  decided  for  him- 
self. He  never  employed  Wooten  to  represent 
him  or  the  company.  Wooten  called  him  up 
by  telephone  during  the  month  of  July,  prior 
to  the  date  of  the  contract,  and  asked  him 
If  he  could  handle  some  cotton  *'over  there" 
at  12  cents  per  pound.  On  that  day  Dunn 
did  not  have  the  price  limit  from  the  Albany 
office  that  would  justify  him  in  paying  that 
price,  and  answered  Wooten  in  the  nega- 
tive, but  said  he  would  see  if  he  could  get 
it  later  on.  The  next  day  he  obtained  a 
price  by  which  he  could  handle  the  cotton 
at  12  cents.  He  called  up  Wooten,  and  ask- 
ed the  latter  who  were  the  parties  that 
wanted  to  sell,  and  Wooten  gave  him  a  list 
of  three  or  fotlr,  including  defendant,  and 
said  he  could  buy  so  many  bales  from  each 
of  the  parties.  Dunn  replied  that  the  plain- 
tiff would  take  the  cotton.  Dunn  prepared 
the  contracts  complete,  signed  them  for  the 
plaintiff,  and  sent  them  to  Wooten.  "I  had 
no  intention  whatever  to  sell  on  differences 
based  on  the  market  price,  rather  than  the 
acceptance  of  the  delivered  cotton.  At  the 
time  the  purchase  was  made,  my  intention 
was  to  get  the  cotton.  Thafs  what  they 
told  me  from  the  house — ^to  buy  from  par- 
ties that  would  deliver  the  cotton.  I  never 
mentioned  to  a  soul  about  settling  on  differ- 
ences until  Dr.  Terry  approached  me  over 
there  one  day  when  I  was  shipping  cotton. 
Mr.  Wooten  had  no  authority  whatever  to 
represent  me  or  the  company.  •  •  • 
Yes;  I  did  make  a  request  of  Dr.  Terry 
to  deliver  me  that  cotton.  When  he  offered 
to  make  the  settlement  there,  I  told  him 
and  Wooten  both 'that  I  preferred  to  have 
the  cotton.  That  was  before  this  contract 
was  due.  •  •  •  when  I  sent  that  con- 
tract for  Dr.  Terry's  signature,  it  was  not 
my  idea  to  make  a  settlement  of  that  kind, 
based  on  the  cash  value.  I  expected  to  get 
the  cotton."  He  sent  the  contracts  to  Woot- 
en by  mail,  and  rec^ved  them  back  the 
same  way,  signed. 

The  jury  found  for  the  plaintiff  ^1,000 
principal,  besides  interest  The  defendant 
moved  for  a  new  trlal«  which  was  refused, 
and  he  excepted. 

R.  Terry,  of  Cuthbert,  and  Glessner  & 
Park,  of  Blakely,  for  plaintiff  in  error.  Jas. 
W.  Harris,  of  Cuthbert,  and  I.  J.  Hofmayer, 
of  Albany,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  sued  the  defendant  on 
a  written  contract,  dated  July  12,  1909,  by 
which  the  former  agreed  to  purchase  and 
the  latter  to  sell  60,000  pounds  of  cotton 
at  12  cents  per  pound,  deliverable  in  the 
fall.  The  defendant  pleaded  that  the  con- 
tract was  a  wagering  contract  and  unen- 
forceable; the  real  understanding  and  agree- 
ment between  the  parties  being  that  no 
cotton  was  to  be  delivered  under  the  con- 
tract, but  that  it  was  to  be  a  mere  contract 


for  "futures,"  whereby  the  parties  specu- 
lated on  the  market  price  of  cotton,  and  tbe 
losing  party  was  to  settle  with  the  winner 
by  paying  to  the  latter  the  difference  be- 
tween the  contract  price  and  the  market 
price.  He  admitted  a  prima  facie  case,  and 
assumed  the  burden  of  proof.  The  jury 
found  for  the  plaintiff,  and,  a  new  trial 
having  been  refused,  the  defendant  excepted. 

[1]  1.  It  was  contended  that  there  was  no 
evidence  to  authorize  the  submission  to  tbe 
jury  of  the  question  whether  Wooten  was 
the  agent  of  the  plaintiff  and  acting  for  it 
in  the  transaction,  and  that  it  was  error  to 
submit  any  such  question  to  them.  We 
cannot  agree  to  this  contention.  On  cross- 
examination  the  defendant  stated  that  he 
and  Wooten  were  good  friends  and  were 
in  the  fertilizer  business  together,  that  dur- 
ing the  year  when  this  transaction  occurred 
Wooten  was  either  employed  by  him  for 
wages  or  was  his  business  associate,  that 
Wooten  conducted  a  warehouse,  and  that 
the  defendant  gave  him  authority  to  sell 
his  cotton  as  it  came  in.  The  testimony  of 
the  manager  of  the  plaintiff's  agency  at 
Cuthbert  was  to  the  effect  that  he  never 
employed  Wooten  to  represent  him  or  the 
company;  that  Wooten  called  him  up  by 
telephone,  and  asked  him  if  he  could  handle' 
some  cotton  "over  there"  at  12  cents  per 
pound.  Another  witness  testified  that  he 
heard  Wooten  tell  the  defendant,  "I  bave 
sold  your  cotton  and  got  the  contract  here.** 
While  there  was  evidence  tending  to  show 
that  the  manager  of  the  plaintiff  made 
Wooten  the  plaintiff's  agent  for  the  purpose 
of  obtaining  the  signature  of  the  defendant 
to  the  written  contract  of  sale  which  had 
been  prepared,  there  was  enough  to  author- 
ize the  judge  to  submit  to  the  jury  the  ques- 
tion as  to  whether  Wooten  was  the  agent 
of  the  plaintiff. 

[2]  2.  The  jury  being  laymen,  and  not 
skilled  in  the  rules  of  law  as  to  the  extent 
of  an  agent's  authority,  it  was  proper  to 
inform  them  as  to  its  extent,  and  what  It 
comprehended  under  the  law. 

[3]  8.  If  Wooten  was  the  agent  of  the 
plaintiff,  he  was  a  special  agent,  under  the 
evidence^  As  matter  of  authority  he  was 
limited  by  the  terms  of  his  agency.  Author- 
ity to  obtain  the  signature  of  the  defendant 
to  a  prepared  written  contract  for  the  pur- 
chase and  sale  of  cotton  did  not  include  any 
authority  to  make  a  parol  agreement  tbat 
the  cotton  should  not  be  In  fact  delivered, 
but  that  the  parties  should  settle  on  the 
basis  of  the  difference  between  the  agreed 
price  and  the  market  price  at  the  time  for 
delivery.  If  Wooten  made  such  a  contract, 
it  was  beyond  the  scope  of  his  authority, 
under  the  evidence,  and  could  not  affect  the 
rights  of  the  plaintiff  under  the  written  con- 
tract, unless  his  conduct  was  ratified.  Civil 
Code,  §  3595.  If  such  agre^nent  was  made 
and  ratified,  then  the  plaintiff  was  affected 
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by  It  as  if  It  Ivad  been  originally  authorized. 

[4]  4.  If  both  of  the  parties  to  the  written 
contract  for  the  purchase  and  sale  of  the  cot- 
ton Intended  or  understood,  when  the  contract 
was  made,  that  there  should  be  no  actual  de- 
livery, but  a  settlement  on  the  difTerence  be- 
tween the  agreed  price  and  the  market  price, 
the  transaction  was  inyalid.  Civil  Code,  i 
4258.  But  a  contract  for  actual  sale  and  fu- 
ture delivery  would  be  valid.  Forsyth  Mfg.  Co. 
V.  Castlen,  112  Ga.  199,  37  S.  E.  485,  81  Am. 
St  Rep.  28;  McCall  v.  Herrin,  118  Ga.  522, 
45  S.  EL  442.  There  was  no  evidence  that 
the  company,  or  any  agent  authorized  to 
bind  it  In  that  regard,  had  any  imderstand- 
ing  or  intent  that  the  contract  should  be 
a  dealing  in  "futures,"  or  that  the  company 
was  engaged  in  that  character  of  business. 
If  Wooten  was  the  agent  of  the  company, 
he  was  only  a  special  agent  The  written 
contract  was  prepared  and  signed,  and  sent 
to  him  to  have  It  signed  by  Terry,  and 
perhaps  to  pay  to  the  latter  the  $1  recited 
as  a  consideration.  The  evidence  showed  no 
authority  on  his  part  to  have  any  additional 
understanding  with  Terry  as  to  nondelivery. 
The  question  arises  whether  there  was  a 
ratification  of  his  conduct  The  presiding 
judge  submitted  generally  the  rule  that  rat- 
ification of  an  unauthorized  act  of  an  agent 
binds  the  principal  as  well  as  though  there 
had  been  original  authority.  But  it  is  con- 
tended that,  when  the  company  brought  suit 
on  the  written  contract,  it  necessarily  rati- 
fied the  conduct  of  Wooten  in  obtaining  it 
Terry  was  charged  with  notice  that  the 
agreement  which  he  asserts  he  made  with 
Wooten  as  the  agent  of  the  company  was 
beyond  the  scope  of  the  latter's  authority, 
and  one  which  would  render  the  whole  trans- 
action invalid  and  constitute  a  misdemeanor. 
Civil  Code,  {{  4258,  4259 ;  Penal  Code,  |  403. 
Yet  he  says  he  made  such  an  agreement 

In  its  last  analysis,  the  defense  is  that 
a  legal  written  agreement  for  the  purchase 
and  sale  of  cotton  was  signed  by  the  buyer 
and  sent  to  a  special  agent  to  obtain  the 
signature  of  the  seller ;  that  the  latter,  with 
notice  of  the  want  of  authority  tn  the  agent, 
nevertheless  caused  the  agent  to  make  in 
parol  an  additional  criminal  agreement, 
which,  if  chargeable  to  the  principal,  would 
render  the  whole  void;  and  that  the  prin- 
cipal cannot  set  up  the  legal  contract  with- 
out ratifying  the  illegal  one.  This  is  no 
case  of  obtaining  a  signature  from  an  inno- 
cent party  by  fraud  or  misrepresentation; 
nor  Is  it  one  where  an  agent  is  authorized 
to  make  a  contract  and  fix  its  terms.  Terry 
was  not  an  innocent  or  defrauded  party. 
According  to  his  defense,  he  caused  a  spe- 
cial agent  to  violate  his  authority  and  com- 
mit n  misdemeanor,  which  he  insists  the 
principal  must  ratify  for  his  protection.  The 
doctrine  that  a  principal  cannot  ratify  the 
acts  of  his  agent  in  part,  but  must  adopt 
the  whole,  or  none,  ha&  no  application  to 


such  a  case,  so  as  to  compel  the  principal 
to  ratify  the  unlawful  agreement  of  his  spe- 
cial agent,  made  with  one  who  had  notice 
if  he  seeks  to  set  up  the  written  agreement 
which  is  lawful  on  its  face  and  authorized 
The  purchasing  company  desired  to  make  f 
legal  contract  for  the  purchase  of  cotton 
The  seller  signed  such  a  contract.  He  now 
seeks  to  set  up  a  supplemental  parol  agree- 
ment with  the  plaintifTs  special  agent,  who 
presented  the  contract  for  his  signature, 
which  would  make  the  contract  Illegal  and 
invalid.  The  law  declared  that  the  seller 
could  not  make  such  a  contract  with  the 
principal  or  the  agent  He  was  charged 
with  knowledge  that  it  was  criminal  to  do 
so,  and  that  the  agent  was  without  author- 
ity to  do  it  Nevertheless  the  seller  declares 
that  he  made  such  an  illegal  parol  agree- 
ment with  the  special  agent,  and  that  the 
principal  must  ratify  the  crime  if  he  at- 
tempts to  set  up  the  legal  contract 

A  similar  rule  to  that  now  declared  has 
been  applied  in  a  case  where  an  agent  for 
a  lender  charged  a  borrower  a  sum  as  a 
commission  for  making  the  loan,  besides  re- 
serving the  maximum  legal  rate  of  interest 
on  the  loan;  but  this  was  unknown  to  the 
principal  and  unauthorized  by  him,  and  no 
part  of  the  commission  was  received  by  him. 
McLean  v.  Camak,  97  Ga.  804,  808,  25  S.  B, 
493,  494.  In  that  case  a  deed  was  made  to 
secure  a  debt,  and  in  a  suit  to  recover  the 
land  the  defense  was  that  the  deed  was 
void  because  tainted  with  usury.  Civil  Code, 
i  3442.  In  the  opinion  it  was  said:  ''The 
borrower  has  no  right  to  assume  that  even 
a  general  agent  has  power  to  bind  his  prin- 
cipal by  such  an  agreement;  for,  the  same 
being  illegal  and  prohibited  by  law,  the  bor- 
rower is  put  upon  immediate  notice  that  the 
agent  is  transcending  his  general  powers  and 
going  beyond  the  legal  scope  of  his  agency. 
Only  by  showing  that  the  agent  was  in  fact 
authorized  by  his  principal  to  reserve  the 
commission  can  the  borrower  claim  immu- 
nity because  of  an  act  by  the  agent  which 
he  is  bound  by  law  to  know  was  illegal  and 
not  binding  upon  the  principal,  unless  pre- 
viously authorized  or  subsequently  ratified 
by  the  latter."  Bringing  a  suit  to  recover 
the  land,  based  on  the  deed  which  the  agent 
took  for  his  principal,  was  not  treated  as 
ratification  of  the  taking  of  commissions. 
While  that  decision  has  been  somewhat  dis- 
cussed, the  leading  principle  announced  in 
It  has  been  adhered  to,  and  the  language 
quoted  has  been  copied  with  approval. 
Clarke  v.  Havard,  111  Ga.  242,  252,  36  S. 
E.  837,  51  li.  R.  A.  499,  where  suit  was 
brought  by  the  principal  on  the  note  taken 
for   tbe   loan. 

Tbe  rule  that  notice  to  an  agent  of  any 
matter  connected  with  his  agency  is  notice 
to  the  principal  (Civil  Code,  §  3599)  does 
not  apply  where  an  agent  conspires  with  the 
other  party.    In  such  a  case,  the  principal  is 
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Dot  bound  therebj,  or  charged  with  knowl* 
edge  of  the  facts  thns  acquired  by  the  agent 
Civil  Code,  {  8600.  But  really  the  question 
here  involved  is  not  one  of  charging  the 
principal  with  notice  of  a  fact,  but  whether, 
outside  of  the  written  contract,  there  was 
a  parol  agreement  or  understanding,  not  by 
one  of  the  parties,  but  by  both,  and  whether, 
if  an  unauthorized  and  unlawful  collateral 
agreement  was  made  by  a  special  agent  in 
parol,  the  principal  was  bound  to  ratify  it, 
if  he  sued  on  the  written  contract 

If  there  were  any  errors  committed,  they 
were  not  such  as  to  require  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(138  Gft.  661) 

W.  B.  AUSTIN  CO.  V.  T.  L.  SMITH  CO. 

T.  L.  SMITH  CO.  V.  W.  E.  AUSTIN  CO. 
(Supreme  Court  of  Georgia.     Aug.  10,  1912.) 

(SyllahuM  by  iJie  Court.) 

1.  Tbiai«  (I  141*)— Tboveb  and  Oonvebbion 
(§  66*)— Direction  of  Vebdict— Alterna- 
tive Judgment. 

It  is  not  error  for  a  trial  Judge  to  direct 
a  yerdict  for  the  i>laintiff,  where  there  is  no 
conflict  in  the  evidence  introduced,  and  it, 
with  all  reasonablie  deductions  therefrom,  de- 
mands a  verdict  for  the  plaintiff. 

(a)  Under  a  contract  between  a  supply  com- 
pany and  another  company,  the  latter  was 
made  the  agent  of  the  former  for  the  pale  of 
certain  concrete  mixing  machines  in  a  given 
territory,  at  a  named  per  cent,  discount  on  the 
selling  price.  The  machines  in  issue  were 
placed  with  the  agent,  to  be  paid  for  at  the 
selling  price  agreed  upon,  less  15  per  cent. 
Before  the  sale  of  the  machines  by  the  agent, 
the  supply  company  failed,  and  sold  part  ox 
its  assets,  including  the  machines  in  question,  to 
the  original  manufacturer,  from  which  the  sup- 
ply company  had  originally  purchased.  The 
agent  company  received  from  the  supply  com- 
pany, after  the  failure  and  sale,  the  paper 
given  for  the  payment  of  the  machines;  no 
payment  having  been  made  by  the  agent  there- 
on. Correspondence  between  the  sales  agent 
and  the  vendee  of  the  supply  company  showed 
that  the  agent  held  the  machines  on  consign- 
ment for  the  benefit  of  the  vendee,  the  plain- 
tiff in  this  suit,  and  the  former  offered  to  re- 
turn the  machines  to  the  latter.  The  agent 
later  sold  the  machines,  and.  on  demand  for 
them  made  on  the  a^ent  and  the  latter's  failure 
to  deliver,  the  plaintiff  brought  his  suit  in 
trover  to  recover  them,  and  on  the  trial  elect- 
ed to  take  a  money  verdict  The  agent  com- 
pany denied  that  the  title  to  the  machines  was 
in  the  plaintiff,  but  claimed  it  was  in  the  de- 
fendant Held,  that  the  trial  judge  did  not 
err  in  directing  a  verdict  for  the  plaintiff 
against  the  defendant  for  the  admitted  value 
of  the  machines  sued  for. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  330;  Dec.  Dig.  {  141  ;•  Trover  and  Con- 
version, Cent  Dig.  §f  288-294;  Dec.  Dig.  i 
66.»] 

2.  ConpoBATiows  (I  582*)— Powers  and  Lia- 
bilities—Contracts  Between  Corpora- 
tions.    . 

It  appears  from  the  contract,  which  was 
executed  in  the  state  of  Illinois,  that  the  sell- 
ing corporation  was  an  Illinois  corporation 
and  the  purchasing  corporation  was  a  Wis- 
consin corporation,  and  that  the  latter  did  not 
purchase   the  franchise  of  the  former,   or  all 


of  its  assets,  and  the  latter  did  not  assnme 
the  debts  and  liabilities  of  Uie  former,  but 
the  former  corporation  continned  to  do  busi- 
ness in  its  own  name  until  its  failure,  some 
time  after  the  sale.    Held: 

(a)  The  transaction  between  the  selling  cor- 
poration and  the  purchasing  corporation  was 
one   of  sale,   and  not  of  merger. 

(b)  Where  there  has  been  a  bona  fide  sale 
of  the  property  of  one  corporation  to  another, 
the  vendee  is  not  responsible  for  the  existing 
debts  of  the  vendor,  unless  the  vendee  express- 
ly assumes  such  debts  and  liabilities. 

(c)  The  court  erred  in  directing  a  verdict  for 
the  defendant  against  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §|  2380,  2331;  Dec.  Dig.  | 
582.«] 

Eirror  from  Superior  Court,  Fulton  Gonn- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  the  T.  L.  Smith  Oompany 
against  the  W.  E.  Austin  Company.  From 
the  judgment,  both  parties  bring  error.  Af- 
firmed on  defendant's  bill  of  exceptions,  and 
reversed  on  plaintiff 's  bill  of  exceptions. 

John  Ia  Hopkins  &  Sons,  of  Atlanta,  for 
plaintiff  In  error.  Westmoreland  Bros.,  of 
Atlanta,  for  defendant  in  error. 

HILL,  J.  The  T.  L.  Smith  Company,  a 
nonresident  coli>oration,  filed  a  trover  suit 
against  the  W.  E.  Austin  Company  for  the 
recovery  of  two  machines  known  as  *'Smlth 
concrete  mixers,"  and  of  the  alleged  value 
of  ^1,806.  Demand  for  the  machines  and 
refusal  to  deliver  were  alleged.  The  plain- 
tiff elected  to  take  a  money  verdict  The 
defendant  denied  the  plaintiff's  right  to  re- 
cover the  machines,  set  up  a  cross-action 
against  the  plaintiff,  on  an  account  alleged 
to  be  due  by  the  Contractors'  Supply  k 
Equipment  Company,  the  predecessor  in 
title  of  the  T.  L.  Smith  Company,  for  com- 
missions claimed  to  be  due  on  ''concrete 
mixers'*  sold  by  the  Contractors'  Supply  ft 
Equipment  Company  in  the  exclusive  terri- 
tory named  in  the  contract  between  the 
W.  E.  Austin  Company  and  the  Contractors* 
Supply  &  Equipment  Company,  said  sales 
running  through  a  certain  period  of  time 
and  amounting  to  $6,113.75,  besides  interest 
An  itemized  statement  of  said  account  was 
attached  to  the  petition. 

It  was  alleged  in  the  cross-action  that 
the  T.  L.  Smith  Company  (hereinafter  call- 
ed the  plaintiff)  had  purchased  the  Oon- 
tractors'  Supply  &  Equipment  Company,  an 
Illinois  corporation,  and  was  liable  to  the 
W.  B.  Austin  Company  (hereinafter  called 
the  defendant)  on  said  account  No  charge 
of  fraud  was  alleged  as  to  the  purchase  of 
the  assets  of  the  Contractors'  Supply  ft 
Equipment  Company,  but  the  petition,  seek- 
ing to  fix  the  liability  on  the  plaintiff,  al- 
leged that  'the  plaintiffs  in  taklns:  over  tbe 
assets,  contracts,  property,  liabllitieB,  etc, 
of  the  Contractors'  Supply  ft  Ekiuipment 
Company,  and  liaving,  in  its  own  interest 
and  to  serve  its  own  ends,  caused  said  com* 
pany  to  cease  doing  business,  became,  was. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  4  Rep'r  Indexes 
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and  la  liable  in  ita  place  and  stead  to  ibis 
defendant  for  said  commissions  and  said 
sums."  It  was  also  alleged  tliat  the  plain- 
tiff "took  over  the  business  and  assets  of 
said  Contractors*  Supply  &  Equipment  Com- 
pany. ♦  •  •  The  contract  then  of  force, 
and  which  had  been  entered  into  with  the 
supply  company,  was  and  became  binding 
and  obligatory  in  all  of  its  terms  and  condi- 
tions upon  the  Smith  Company  and  this  de- 
fendant" 

At  the  conclusion  of  the  evidence,  each 
side  moved  .the  court  to  direct  a  verdict — 
the  plaintiff  asking  for  a  verdict  against  the 
defendant  for  the  value  of  the  property  sued 
for,  with  interest;  and  the  defendant  mov- 
ing for  a  verdict  disallowing  plaintiff's 
claim,  and  allowing  the  defendant  to  recov- 
er the  amount  of  the  commissions  as  con- 
tained in  the  account  attached  to  the  cross- 
action,  with  interest  The  court  directed  a 
Verdict  in  favor  of  the  plaintiff  for  the 
value  of  the  property  sued  for,  with  interest 
to  date,  and  also  directed  a  verdict  for  the 
defendant  for  the  amount  sued  for  in  the 
cross-action,  with  interest  to  date,  and  di- 
rected that  the  amount  found  in  favor  of 
the  plaintiff  be  deducted  from  the  amount 
found  in  favor  of  the  defendant  leaving  the 
amount  due  the  defendant  by  the  plaintiff, 
$4,917.68*  and  judgments  were  entered  ac- 
cordingly. To  this  direction  each  party  ex- 
cepted. 

[1]  1.  We  will  consider  both  cases  togeth- 
er, as  they  embrace  the  same  transactions. 
Was  the  direction  of  the  verdict  for  the 
plaintiff  for  the  value  of  the  property  sued 
for  right,  under  the  facts  of  this  case?  We 
think  it  was.  There  was  no  conflict  in  the 
evidence,  and  the  verdict  was  demanded. 
The  record  shows  that  the  defendant  enter- 
ed into  a  contract,  dated  June  19,  1907,  with 
the  Contractors'  Supply  &  Equipment  Com- 
pany, of  Chicago,  111.  (hereafter  called  the 
Supply  Company),  by  the  terms  of  which 
the  defendant  was  to  become  the  sole  agent 
of  the  Supply  Company  for  the  sale  of  cer- 
tain concrete  mixers  within  certain  terri- 
tory named  in  the  contract.  For  the  sale 
of  the  machines  the  defendant  was  to  be 
allowed  a  named  per  cent,  as  discount  on 
the  selling  price  agreed  upon.  In  pursuance 
of  this  contract  the  defendant  from  time  to 
time  did  order  from  the  Supply  Company 
mixing  machines,  and  sold  them.  One  or- 
der was  for  the  two  machines  in  controver- 
sy. Pending  the  sale  of  these  machines  by 
the  defendant,  the  Supply  Company  went 
into  liquidation,  and  sold,  on  February  11, 
1908,  a  part  of  its  assets  to  the  plaintiff,  in- 
cluding the  two  machines  in  question,  which 
were  originally  manufactured  by  the  plain- 
tiff and  sold  by  it  to  the  Supply  Company. 
After  the  sale  of  the  machines  by  the  Sup- 
ply Company  back  to  the  plaintiff,  the  de- 
fendant company  took  up  the  paper  given 
for  them  to  the  Supply  Company.  After  the 
trade  between  the  plaintiff  and  the  Supply 


Company,  the  correspondence  with  refer- 
ence to  the  machines  in  the  possession  of 
the  defendant  was  between  ttie  plaintiff 
and  the  defendant  Defendant  In  its  an- 
swer averred,  among  other  things,  that  "it 
was  not  expected,  under  the  course  of  deal- 
ing between  defendant  and  the  Supply  Com- 
pany, that  the  defendant  should  pay  for 
said  machinery  until  it  had  sold  the  same, 
but  at  the  request  and  instance  of  an  officer 
of  said  company,  defendant,  as  related 
above,  did  make  out  and  deliver  its  two 
notes.  These  notes  were  renewed  once  or 
twice;  defendant^  in  the  meantime,  attempt- 
ing to  dispose  of  the  property,  which  it  fail- 
ed to  do.  In  the  meantime  the  T.  U  Smith 
Company  had  taken  over  the  contract  of  the 
Supply  &  Equipment  Company,  and  had  as- 
sumed ownership  of  the  notes,  and  by  mu- 
tual agreement  the  two  notes  in  question 
were  canceled  and  returned  to  this  defend- 
ant With  this  transaction  the  plaintiff 
made  out  and  forwarded  a  form  of  consign- 
ment contract  to  which  this  defendant  ob- 
jected, and  which  it  declined  to  sign.  It 
was  then  willing  under  proper  conditions, 
and  if  plaintiff  demanded  it  to  treat  the 
goods  as  being  upon  consignment  when  in 
fact  they  were  not  and  in  turn  made  out  a 
counter  contract  of  consignment  which  was 
forwarded  to  the  plaintiff,  and  which  it  in 
writing  declined  to  accept  No  contract  of 
consignment  was,  therefore,  ever  entered  in- 
to between  the  plaintiff  and  this  defend- 
ant" 

In  addition  to  other  evidence  offered  by 
the  plaintiff  was  a  letter  addressed  to  the 
plaintiff  by  the  defendant  under  date  of  Oc- 
tober 19,  1908*  as  follows:  "We,  as  previous' 
ly  stated,  are  perfectly  willing  to  carry  the 
two  concrete  mixers  referred  to  on  con- 
signment account  here  for  you,  although 
they  have  cost  us  a  great  deal  more  money 
now  for  warehouse  charges  and  insurance 
than  we  will  ever  get  out  of  them,  or  we 
will  accept  your  proposition  to  return  the 
mixers  to  you  to  Milwaukee,  and  if  you 
desire  us  to  do  so  we  will,  as  per  our  prop- 
osition made  you  recently,  prepay  the  freight 
on  them  to  Milwaukee.  If  you  desire  to 
have  them  shipped  back,  rather  than  carry 
them  here  on  consignment,  advise  us,  and 
we  will  ship  them  Immediately."  The  let- 
ters of  the  defendant  to  the  plaintiff  rec- 
ognize the  title  to  the  machinery  to  be  In 
Che  plaintiff;  one  of  these  referring  to  the 
mixers  as  being  "here  on  consignment,  for 
your  account"  And:  "If  you  have  to  have 
them  shipped  back,  rather  than  carry  them 
here  on  consignment  account  advise  us,  and 
we  will  ship  them  immediately."  Pending 
negotiations  as  to  a  written  form  of  as- 
signment (about  which  the  parties  could  not 
agree)  of  the  mixers  to  the  defendant,  the 
latter  sold  them,  and,  failing  to  deliver  them 
to  the  plaintiff  on  demand,  the  trover  suit 
was  brought 

The  one  question,  therefore,  is:    Was  the 
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title  to  the  property  In  the  plaintiff  or  in 
the  defendant  at  the  time  of  the  sale  by  the 
latter?  We  think,  when  the  Supply  Com- 
pany failed,  and  sold  part  of  its  assets  back 
to  the  plaintiff,  including  the  machines  in 
controversy,  and  the  defendant  then  took 
up  the  paper  given  to  the  Supply  Company 
for  the  property,  and  recognized  by  its  let- 
ters to  the  plaintiff  that  the  property  was 
held  on  consignment,  that  it  was  a  novation 
of  the  original  contract,  which  vested  the 
title  to  the  machines  in  the  plaintiff,  and 
made  the  defendant  liable  to  the  plaintiff 
as  the  owner  of  the  property  in  controversy. 
The  contract  executed  between  the  defendant 
and  the  Supply  Company  made  the  defendant 
the  sales  agent  of  the  latter,  and  did  not  vest 
the  title  to  the  machines  in  the  defendant 
The  evidence  and  all  the  reasonable  deduc- 
tions therefrom  demanded  the  verdict,  and 
therefore  the  court  did  not  err  in  directing 
a  verdict  for  the  plaintiff  for  the  value  of 
the  property  sued  for. 

[2]  2.  Whether  the  direction  of  the  verdict 
for  the  defendant  against  the  plaintiff  for 
$4,917.68  was  error  depends  on  whether  the 
transaction  between  the  Contractors'  Supply 
&  Equipment  Company  and  the  plaintiff  on 
February  11,  1908,  was  a  merger  of  the  two 
companies,  or  a  sale  of  one  to  the  other. 
We  think  the  latter  is  true,  and  that  the 
transaction  was  one  of  sale,  and  a  partial 
sale  at  that  The  record  shows  that  the 
plaintiff  did  not  purchase  all  of  the  assets 
of  the  Supply  Company.  It  did  not  purchase 
the  franchise  of  the  corporation.  It  did  not 
assume  the  debts  and  liabilities  of  the  sel- 
ling company.  It  was  not  the  successor  of 
the  Supply  Company,  and  the  latter  did  not 
go  out  of  business  at  the  time  of  the  sale. 
There  is  nothing  to  show  that  the  plaintiff 
had  any  knowledge  of  any  existing  contract 
between  the  defendant  and  the  Supply  Com- 
pany, nor  that  there  was  any  fraud  In  the 
transaction  with  intent  to  injure  the  credi- 
tors of  the  selling  company.  The  Supply 
Company  continued  to  do  business  In  its  own 
name,  and  was  to  collect  its  own  accounts 
and  pay  off  and  discharge  its  own  liabilities, 
and  had  a  given  time  within  which  to  do 
this.  In  the  case  of  Hawkins  v.  Central 
Ry.  Co.,  119  Ga.  159,  46  S.  E.  82,  this  court 
held  that,  ''where  there  has  been  a  lawful 
and  absolute  sale  of  a  raUroad,  the  grantee 
is  not  responsible  for  the  existing  debts  of 
the  grantor."  And  see  Culberson  v.  Ala. 
Const  Co.,  127  Ga.  599  (4),  56  S.  B.  765,  9 
L.  R.  A.  (N.  S.)  411,  9  Ann.  Cas,  507;  South- 
em  Bell  Telephone,  etc.,  Co.  v.  Jacoway, 
131  Ga.  483,  485,  62  S.  E.  640 ;  Atlanta,  etc., 
R.  Co.  V.  Atlantic  Coast  Line  R.  Co.,  138  Ga. 
353,  75  S.  E.  468.  But  in  the  Hawkins  Case, 
supra,  it  was  also  ruled  that  "where  there 
has  been  no  sale,  but  a  merger,  and  no  pro- 
vision made  for  the  payment  of  the  debts 
of  the  absorbed  company,  the  consolidated 


corporation  is  liable  for  the  debts  of  the 
former,  at  least  to  the  extent  of  the  value 
of  the  property  received."  In  Atlantic  & 
Birmingham  Ry.  Co.  v.  Johnson,  127  Ga. 
392  (2),  56  S.  B.  482,  IIL.  R.  A.  <N.  S.)  1119, 
it  was  ruled:  "Where  two  corporations  ef- 
fect a  consolidation,  and  one  of  them  goes 
entirely  out  of  existence,  and  no  arrange- 
ments are  made  respecting  the  liabilities,  the 
resulting  corporation  will,  as  a  general  mle^ 
be  entitled  to  all  the  property  and  answer- 
able for  all  the  liabilities  of  the  corporation 
thus  absorbed." 

It  does  not  appear  In  this  case  that  there 
was  any  merger  or  consolidation  of  the 
Supply  Company  with  the  plaintiff  company, 
or  that  the  former  had  gone  entirely  out  of 
business;  but,  on  the  contrary,  the  transac- 
tion was  simply  a  contract  of  sale  by  the 
Supply  Company  of  a  portion  of  its  assets 
to  the  plaintiff  company,  and  the  latter  did 
not  agree  to  be  bound  for  the  debts  or  ob- 
ligations of  the  former  company.  The  ele- 
ments of  merger  were  therefore  lacking,  and 
those  of  sale  were  present  We  rule,  there- 
fore, that  there  was  no  merger  in  this  trans- 
action, but  a  sale;  and,  as  the  vendee  did 
not  assume  the  debts  and  liabilities  of  the 
vendor,  it  was  not  bound  therefor,  and  the 
court  erred  In  directing  a  verdict  for  the 
defendant 

Judgment  affirmed  on  the  bill  of  exceptions 
of  Austin  Company,  and  reversed  on  the  bill 
of  exceptions  of  Smith  Company.  All  the 
Justices  concur*  except  LUMPKIN,  J.,  dis- 
qualified. 

(138  Oa.  eeay 

GREER  et  aL  v.  ANDREW. 

ANDREW  V.  GREER  et  aL 

(Supreme  Court  of  Georgia.    Sept  24,  191Z) 

(Syllahuw  hy  the  OouriJ 

1.  Rbfebencb  (§  101*)— Motion  fob  Rb-Ref- 

EBENCE. 

While  the  method  of  setting  oat  the  rul- 
ings of  the  auditor  in  regard  to  evidence  admit- 
ted or  exclnded  was  not  one  to  be  commended, 
and  some  of  the  findings  were  not  perfect  in 
form,  under  the  facts,  this  does  not  require  a 
reversal  of  the  order  overruling  the  motion  for 
a  re- reference. 

[Ed.  Note. — For  other  cases,  see  Reference. 
Cent.  Dig.  {§  16^180;    Dea  Dig.  i  101.»] 

2.  Parties  (§  65*) —Objections  — STRiKiifo 
Out  Pabties. 

An  equitable  petition  alleged,  among  other 
things,  as  follows :  The  owner  of  a  lot  of  land 
contracted  with  the  plaintiff  to  improve  it,  the 
plaintiff  furnished  a  sum  of  money  for  that 
purpose,  and  that  after  the  land  was  improved 
it  should  be  joinUy  owned  by  them.  The  con- 
tract was  executed;  the  improvements  being 
erected,  and  a  conveyance  of  a  half  interest 
being  made  to  the  plaintiff.  The  other  half  in- 
terest was  conveyed  to  the  son  of  the  cotenant 
The  original  cotenant  purchased  an  adjoining 
lot,  ostensibly  for  the  benefit  of  the  plaintiff 
and  himself.  Half  of  the  purchase  money  was 
paid  by  the  plaintiff,  but  her  cotenant  caused 
a  deed  to  be  made  in  the  name  of  his  son.    The 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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cotenant  and  his  son  conspired,  and  nsed  funds 
arising  from  the  property,  which  properly  be- 
Ionised  to  the  plaintiff.  Partition  of  the  whole, 
equitable  accounting,  judgment  against  both 
father  and  his  son,  and  the  charging  of  the  in- 
terest in  the  property  other  than  her  own  with 
A  lien  in  her  favor,  were  prayed.  There  was 
evidence  tending  to  support  these  allegations. 
Heldj  that  there  was  no  error  in  refusing  to 
strike  the  son  as  a  party  defendant,  in  the  na- 
ture of  a  nonsnit. 

[Ed.  Note. — For  other  cases,  see  Parties, 
Cent  Dig.  §§  100-107;   Dec.  Dig.  S  65,«] 

3.  ETIDBNCB  (I  78^)— PBESUUPnONS--SPOUA- 
TION. 

Spoliation  of  evidence  raises  a  presump- 
tion against  the  spoliator. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i$  98,  100;    Dec.  Dig.  §  78.«] 

4.  Appeal  and  Errob  (I  1050*)— Evidence 
( §  357* )  —  Documentary  Evi  dence  —  Au  - 
THENTicATioN— Parol  Bvidbncb  Aitbcting 
Writinos. 

A  woman  and  man  had  business  dealings, 
and  during  her  absence  from  the  place  where 
he  resided  certain  letters  passed  between  them. 
In  a  litigation  between  them  some  years  lat- 
er, the  woman  offered  in  evidence  parts  of  two 
letters  cut  from  the  balance  with  scissors,  and 
apparently  containing  statements  touching  the 
property  involved.  She  testified,  in  effect,  that 
she  was  traveling,  and  had  no  place  to  l^ep 
a  large  number  of  letters  which  she  had  re- 
ceived, and  destroyed  them,  except  that  she 
thought  these  two  parts  of  letters  might  be 
fiseful,  as  they  contained  memoranda  in  regard 
to  the  property,  that  they  contained  all  that 
was  in  the  letters  in  relation  to  business  mat- 
ters, and  that  she  destroyed  the  letters  only  be- 
cause she  thought  they  were  useless.  The  de- 
fendant did  not  deny  writing  the  letters,  but 
substantially  admitted  so  doing,  and  that  the 
parts  preserved  contained  the  reference  to  the 
bnsiness,  except  that  he  stated  that  substan- 
tially the  same  thing  as  that  in  one  of  the  ex- 
cerpts was  repeated  later  for  emphasis.  Held, 
that  the  admission  in  evidence  of  the  parts  of 
the  letters  was  not  error. 

(a>  Nor  was  there  reversible  error  in  ad- 
mitting parol  evidence  of  the  plaintiff,  explain- 
ing the  mutilation  and  showing  that  the  lan- 
guage of  the  writing  mentioning  "our  lot,"  etc., 
referred  to  the  land  in  dontroversy. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  1068,  1009,  4153-4157, 
4166;  Dec.  Dig.  §  1050;*  Evidence,  Cent  Dig. 
|{  149^1499;   Dec.  Dig.  |  357.*] 

5.  Auditor's  Report  —  ExcEPTiONa  —  No 
Ground  fob  Reversal. 

In  an  equitable  action,  numerous  excep- 
tions of  law  and  of  fact  were  filed  to  the  au- 
ditor's report  The  presiding  judse  overruled 
the  exceptions  of  law,  disapproved  the  excep- 
tions of  fact,  and  entered  a  decree  based  on 
the  auditor's  report  In  the  brief  of  counsel 
for  plaintiffs  in  error,  some  of  these  excep- 
tions were  urged,  and  some  were  not  men- 
tioned. Upon  a  consideration  of  the  whole 
case,  while  there  are  some  parts  of  the  report 
which  may  be  subject  to  criticism,  nothing  ap- 
pears which  requires  a  reversal. 

6.  Appeal  and  Error  (|  984*) —Review — 
Disobetion  of  Court— Appobtionuent  of 
Costs. 

The  decree  against  the  defendants  being 
affirmed,  and  it  being  the  province  of  the  judge 
In  an  equitable  action  to  determine  upon  whom 
the  costs  shall  fall,  it  furnishes  no  ground  for 
reversal  on  behalf  of  the  defendants  that  the 
judge  decreed  that  the  costs  should  be  divided 
between    the    parties.      Civil    Code,    §    5423; 


Fricker  v.  Americns  Mfg.  ft  Improvement  Co., 
124  Ga.  166  (19),  167,  62  S.  B.  66. 

rEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3815,  3881-^888;  Dec. 
Dig.  §  984.*] 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty;  U.  V.  Whipple,  Judge. 

Action  by  M.  O.  Andrew  against  Samuel 
Greer  and  another.  From  the  judgment,  botb 
parties  bring  error.  Judgment  on  main  bill 
of  exceptions  affirmed.  Cross-bill  of  excep- 
tions dismissed. 

L.  Kennedy,  of  Fitzgerald,  for  plaintiffs  In 
error.  Haygood  ic  Cutts,  of  Fitzgerald,  and 
Boiling  Whitfield,  of  Brunswick,  for  defend- 
ant in  error. 

PER  CURIAM.  Judgment  on  main  bill  of 
exceptions  afilrmed.  Cross-bill  of  exceptions 
dismissed.    All  the  Justices  concur. 


(188  Ga.  M6) 
LEE  v.  PEARSON  et  al. 

(Supreme  Court  of  Georgia.     Aug.  14,  1912. 
Rehearing  Denied  Sept  24,  1912.) 

(8yUahu9  by  ihe  Court.) 

1.  iNJUNcnoN  {%  123*)— Actions— Plbadino 
AND  Pboof. 

In  an  action  by  an  owner  of  land  to  enjoin 
a  trespass,  the  plaintiff  is  not  required  to  plead 
his  muniments  of  title  as  a  condition  precedent 
to  their  introduction  in  e^dence. 

(a)  The  partition  proceedings  were  regular, 
and  not  open  to  any  objection  made  to  them. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  |  270;   Dec  Dig.  i  123.*] 

2.  Evidence  (f  186*)— Best  and  Secondary 
Evidence— Cebtified  Copt. 

A  certified  copy  of  the  record  of  a  dul5 
recorded  mortgage  is  admissible  in  evidence, 
on  proof  of  the  existence  and  loss  of  the  orig- 
inal. 

(a)  The  existence  and  loss  of  the  original 
were  shown  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {§  W,  661-673;    Dec.  Dig.  {  186.*] 

3.  MoBTOAOES  (I  442*)— Judgment  (§  490*)— 

FORECLOSUBE     OF     MOBTOAOE  —  SERVICE     OF 

RuiJB  Nisi— Collateral  Attack  on  Judo- 

ment. 

If  the  service  of  a  rule  nisi  to  foreclose  a 
mortgage  is  not  made  before  the  term  of  the 
court  to  which  it  is  returnable,  and  such  term 
intervenes,  a  subsequent  service  of  a  copy  of 
the  same  rule  nisi,  without  a  previous  order  of 
court,  is  insufiicient  of  itself  to  authorize  a 
judgment  of  foreclosure.  But  a  judgment  of 
foreclosure  rendered  under  these  circumstances 
is  not  void,  and  open  to  collateral  attack,  which 
recites  personal  service  of  the  rule  nisi,  that 
the  judgment  is  rendered  by  consent,  and  that 
a  stay  of  execution  is  granted  to  the  defendant 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  »  1301;  Dec.  Dig.  §  442;*  Judg- 
ment Cent  Dig.  ||  926-928;  Dec.  Dig.  %  490.*] 

4.  MoRTOAOEs  (J  499*)  —Foreclosure  — De- 
scription OF  Land. 

Where  a  mortgage  on  land  Is  foreclosed 
on  the  petition  of  an  assignee  of  the  mortgage, 
in  which  it  is  alleged  that  the  mortgage  was  as- 
signed to  the  petitioner,  and  the  rule  nisi  and 
absolute  conform  to  these  allegations,  the  ^  fa. 
issued  on  the  judgment  absolute,  which  iden- 


^For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  4  Am.  Dig.  Key-No.  Series  ft  R^'r  Indexes 
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tiiSes  the  prevloiif  proceedings,  is  not  invalid 
because,  after  tiie  description  of  the  land,  the 
same  is  designated  as  the  land  described  in  a 
mortgage  given  to  the  transferee  and  fore- 
closed by  him« 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §{  1478-1485;  Dec.  Dig.  |  499.*] 

5.  EviDENOB  (S  863*)— Appeal  and  Ebbob  (§ 
1060*  )  —  documentabt  evidence  —  deed 
Pending  Aotion— Habmlbse  Dbbob. 

Where  a  plaintiff's  right  to  recover  de- 
pends upon  his  having  title  to  the  land  in  con- 
troversy, his  title  must  be  complete  at  the  be- 
ginning of  the  action.  Hence  a  deed  in  his 
chain  of  title,  executed  pending  the  action,  is 
inadmissible,  notwithstanding  a  recital  therein 
that  it  is  executed  in  lieu  of  a  lost  deed,  where 
the  defendant  is  not  a  privv  to  the  person  mak- 
ing the  recital;  bat  the  admission  in  evidence 
of  the  deed  in  this  case  was  harmless  error,  be- 
cause it  was  made  to  appear  by  extraneous 
evidence  that  the  grantee  in  snch  deed,  long  be- 
fore the  bringing  of  the  suit,  bought  the  land 
from  the  grantor,  paid  the  entire  purchase 
money,  went  into  possession  of  the  land  after 

Eurchasing  ity  and  remained  in  possession  until 
e  conveyed  it  to  a  prior  grantor  of  the  plain- 
tiff (which  deed  was  produced).  Such  facts 
constitute  a  perfect  eouity  between  the  vendor 
and  the  purchaser,  effectual  to  transmit  the 
titie  of  the  vendor  to  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  f I  1404-1481;  Dec  Dig.  1353;* 
Appeal  and  Error,  Cent  Dig.  H  4153-4160, 
4166:   Dec  Dig.  {  1050.*] 

6.  RscovBBT  OF  Possession  of  Land— Com- 

HON   SOITBOB  OF  TITLE— DlBBCmON  OF  YeB- 
DICT. 

In  Its  ultimate  development  the  case  nar- 
rowed to  an  issue  of  title  to  the  land  in  con- 
troversy; and  as  the  plaintiffs  and  defendant 
claimed  title  from  a  common  propositus,  and 
that  of  the  plaintiff  was  prior  in  time,  and  was 
not  invalid  for  any  of  the  reasons  assigned  in 
the  defendant's  attack  upon  it,  the  direction  of 
a  verdict  in  favor  of  the  plaintiff  was  proper. 

Error  from  Superior  Court,  Orawford 
County;    W.  H.  Felton,  Judge. 

Action  between  L.  U  Lee  and  J.  W.  Pear- 
son and  others.  From  the  judgmi»it,  Lee 
brings  error.    Affirmed. 

Robt  L  Rodgers,  of  Atlanta,  for  plaintiff 
in  error.  H.  A.  Mathews,  of  Ft  Valley,  for 
defendants  in  error. 

EVANS,  J.  There  are  many  assignments 
of  error,  but  all  depend  upon  the  success  of 
the  attack  made  on  the  plaintiff's  title.  The 
plaintiff  alleged  ownership  and  i>osses8lon  of 
a  tract  of  land,  and  prayed  an  injunction 
against  the  defendant's  alleged  treeqpass. 
The  defendant  in  his  answer  set  up  an  ad- 
verse title.  Both  parties  claimed  title  from 
John  S.  Lee.  According  to  the  evidence  sub- 
mitted by  the  plaintiff,  John  S.  Lee  died 
intestate,  leaving  a  widow,  Sarah  M.  Lee, 
and  five  children.  His  estate  was  partition- 
ed In  the  superior  court  among  his  heirs, 
and  the  land  in  controversy  was  assigned 
to  Sarah  M.  Lee.  She  mortgaged  the  land, 
the  mortgage  was  foreclosed,  and  the  land 
was  sold.  The  plaintiff  derives  title  by 
mesne  conveyances  from  the  purchaser  at 
the  sheriff's  sale. 

[1]  1.  The  petition  for  partition  of  the  es- 


tate of  John  S.  Lee  was  filed  by  the  guard- 
ian of  one  of  the  heirs,  who  was  a  lunatic. 
Service  was  acknowledged  and  20  days'  no- 
tice waived  by  the  other  co-owners,  who 
filed  an  answer  praying  that  their  share  be 
also  assigned  to  them  in  severalty.  A  writ 
of  partition  duly  issued,  partition  was  made 
by  the  commissioners,  and  a  return  made, 
wherein  the  land  in  controversy  was  assign- 
ed to  Sarah  M.  Lee.  The  return  was  duly 
made  the  judgment  of  the  court  Objection 
was  made  that  evidence  of  title  could  not 
be  introduced  without  reference  to  it  in  the 
pleadings;  that  it  was  not  shown  that  the 
applicant  was  a  duly  appointed  guardian, 
or  that  his  ward  was  of  unsound  mind,  and 
that  the  statutory  notice  was  given;  nor 
that  the  commissioners  were  duly  sworn. 
None  of  these  objections  to  tills  efvida&ce 
are  meritorious. 

t2]  2.  The  evidence  was  sufficient  to  show 
the  existttice  and  loss  of  the  mortgage  from 
Sarah  M.  Lee  to  the  Georgia  Loan  ft  Trust 
Company,  and  there  was  no  error  in  receiv- 
ing in  evidence  a  certified  copy  of  it. 

[31  8.  The  mortgage  from  Sarah  M.  Lee 
to  the  Georgia  Loan  A  Trust  Company  was 
foreclosed  on  the  petition  of  Dwight  M. 
Bank,  who  alleged  himself  to  be  the  as- 
signee of  the  mortgage  and  of  the  notes  to 
secure  the  payment  of  which  the  mortgage 
was  given.  The  rule  nisi  was  granted  at 
the  March  term,  1895,  returnable  to  the 
succeeding  October  term,  and  two  oitries  of 
service  appeared  thereon;  one  dated  March 
22,  1S95,  and  reciting  service  of  the  defend- 
ant by  leaving  it  at  his  most  notorious  place 
of  abode,  and  the  other  dated  November  <!, 
1895,  and  reciting  personal  service  on  the 
defendant.  A  rule  absolute  was  granted  at 
the  March  term,  1896,  whidi  contained  a 
recital  that,  'the  plaintiff  having  agreed 
with  the  defendant  thereto,  it  is  further 
ordered  that  execution  upon  this  judgment 
be  stayed  until  November  15,  1896."  No 
formal  order  was  shown  for  the  second  serv- 
ice, but  the  bench  docket  contained  these 
entries  by  the  judge:  ''Continued  to  perfect 
service."  "Rule  absolute  in  this  case  grant- 
ed by  consent,  March  term,  1896.*'  Several 
objections  were  Interposed  to  this  record 
being  received  in  evidence.  It  will  be  only 
necessary  to  notice  one  of  them,  as  the 
others  are  palpably  without  merit. 

It  is  contended  that  there  was  no  author- 
ity of  law,  in  the  absence  of  an  order  by 
the  court,  for  the  sheriff  to  serve  the  de- 
fendant with  a  copy  of  the  rule  nisi  after  a 
term  of  court  at  which  the  money  was  di- 
rected to  be  paid.  Mortgages  on  realty  are 
foreclosed  by  petition  and  rule  nisL  The 
statute  provides  that,  upon  ffiing  the  peti- 
tion, "the  court  shall  grant  a  rule  directing 
the  principal,  interest  and  costs  to  be  paid 
into  court  on  or  before  the  first  day  of  the 
next  term  immediately  succeeding  the  one 
at  which  such  rule  is  granted,  which  rule 
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siiall  be  pnbllabed  once  a  month  for  four 
months  or  served  on  the  mortgagor,  or  bis 
special  agent  or  attorney,  at  least  three 
months  previous  to  the  time  at  which  the 
money  Is  directed  to  be  paid  into  conrt  as 
aforesaid.''  Civil  Code,  !  3276.  Service  of 
a  rule  nisi  subsequently  to  the  term  of  court 
at  which  the  defendant  was  directed  to  pay 
the  money  would  not  be  in  compliance  with 
the  statute.  The  paper  served  was  functus 
officio.  If  at  the  term  of  court  at,  which  the 
defendant  is  directed  to  pay  the  money  Into 
court  no  legal  Service  of  the  rule  nisi  has 
been  made,  the  court  should  either  Issue  a 
new  rule  nisi,  or  pass  an  order  extending 
the  time  of  payment  of  the  money  to  the 
next  term  of  the  court  A  docket  entry 
alone  will  not  suffice.  But  the  judgment  ab- 
solute in  this  case  is  not  void  on  this  ac- 
count, for  the  reason  that  It  recites  that 
the  Judgment  was  rendered  by  consent,  and 
a  stay  of  execution  was  granted  to  the  de- 
fendant This  recital  will  be  taken  as  true, 
unless  the  contrary  is  made  to  appear. 

[4]  4.  The  petition  to  foreclose  the  mort- 
gage was  in  the  name  of  Dwlght  M.  Bank  as 
transferee,  and  the  rule  nisi  and  absolute 
followed  the  petition.  The  fi.  fa,,  referred  to 
these  papers  sufficiently  to  identify  each, 
and  an  erroneous  recital  in  the  H.  fa.  that 
the  mortgage  was  given  to  the  transferee, 
instead  of  his  transferror,  did  not  render 
the  fi.  fa.  tovalid  on  the  ground  of  the  alleg- 
ed discrepancy. 

[5]  5.  The  purchaser  at  the  mortgage  fore> 
closure  sale  was  Dwlght  M.  Bank,  and  the 
sheriff  made  a  deed  to  liim.  It  was  shown 
by  parol  that  Bank  sold  the  land  to  H.  A. 
MathewB,  who  went  Into  possession  of  the 
same  under  his  purchase  about  the  year 
1808.  The  plaintiff  Introduced  in  evidence 
a  deed  from  Dwight  M.  Bank  to  H.  A.  Math- 
ews, bearing  date  after  the  bringing  of  the 
suit,  and  reciting  that  it  was  executed  in 
lieu  of  a  deed  between  the  same  parties  to 
the  same  land,  executed  on  February  28, 
1896,  which  deed  was  said  to  have  been  lost. 
Objection  was  made  to  this  deed  coming  in 
evidence,  on  the  ground,  among  others,  that 
it  was  executed  after  the  suit  was  begun. 
The  plaintiff  alleged  title  in  himself,  and 
sought  to  enjoin  the  defendant  from  tres- 
passing on  the  land.  The  deed  was  inad- 
missible as  evidence  of  title,  because  it  was 
executed  after  the  commencement  of  the 
suit,  and  the  recital  in  the  deed  could  not 
bind  the  defendant  who  did  not  claim  under 
it  L.  &  N.  R.  Co.  V.  Ramsay,  134  Ga.  107, 
67  S.  E.  652.  But  the  reception  of  the  deed- 
in  evidence  was  harmless  error,  as  no  objec- 
tion was  urged  to  the  plaintiff's  proof  that 
Bank  sold  to  Mathews,  who  paid  the  pur- 
chase money  and  went  .into  possession  of 
the  land.  These  facts  constitute  a  perfect 
equity, 'as  effectual  to  pass  title  as  If  the 
original  deed  had  been  produced.  Grace  v. 
Means,  129  Ga.  638,  59  S.  B.  811. 


[6]  6.  The  defendant's  title  was  derivative 
from  Sarah  M.  Lee,  and  originated  subse- 
quently to  the  mortgage  of  Mrs.  Lee  to  the 
Georgia  Loan  &  Trust  Company.  Inasmuch 
as  the  plaintiff's  title  was  not  invalid  for 
any  of  the  reasons  assigned,  and  as  the  de- 
fendant claimed  possession  of  the  land,  it 
was  proper  to  direct  a  verdict  in  favor  of 
the  plaintiff. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(IBS  Ga.  ttO) 

FIRST  NAT.  BANK  OF  SUMTER,  8. 
a,  V.  JONtSS  et  al. 

(Supreme  Court  of  Georgia.     Aug.  19,  1912. 
Rehearing  Denied  Sept  24,  1912.) 

fSyUalui  &y  ih«  OourtJ 
1.  BxECDTioN  (i  172*)— Injunction— Lbvt— 

PiBADINO. 

A  petition  was  filed  by  the  trustee  in  bank- 
ruptcy of  the  Ajaz  Lumber  Company,  a  cor- 
g oration,  against  J.  E.  Plowden,  a  bank  which 
eld  a  judgment  against  him,  and  the  sheriff, 
seeking  to  enjoin  a  sale  of  the  property  levied 
on  under  a  common-law  fi.  fa.  Issued  upon 
the  judgment  in  favor  of  the  hank  as  the  prop- 
erty of  Plowden,  and  to  have  the  title  decreed 
to  be  in  th€  trustee  in  bankruptcy.  It  was  al- 
leged that  Plowden.  being  the  president  and 
acting  manager  of  tne  Ajaz  Lumber  Company, 
to  whom  former  owners  of  the  property  were 
indebted,  received  from  such  owners  a  deed 
for  the  property  In  his  individual  name,  but 
that  the  consideration  therefor  was  paid  by  the 
corporation  by  Plowden  entering  a  credit  for 
the  amount  of  the  purchase  price  on  the  ac- 
count of  such  former  owners  on  the  books  of 
the  corporation,  and  that  Plowden,  as  presi- 
dent, received  the  property  for  the  corpora- 
tion; Plowden  thereby  becoming  the  mere  nak- 
ed trustee  for  the  use  of  the  corporation.  Aft- 
er the  deed  was  so  received,  Plowden,  as  presi- 
dent of  the  corporation,  borrowed  from  T.  J. 
TreadweU  $1,050,  and  gave  him  as  security  a 
deed  covering  the  property  conveyed  by  the 
deed  above  mentioned,  signing  the  deed  indi- 
vidually. Later  a  loan  of  $375  was  made  un- 
der similar  circumstances.  The  total  amoant 
of  these  loans  was  paid  over  to  Plowden  as 
president  of  the  corporation,  and  the  corpora- 
tion received  the  full  benefit  and  use  of  same. 
The  trustee  in  bankruptcy  did  not  contest  these 
matters,  but  set  up  their  validity,  and  alleged 
the  value  of  the  equity  of  redemption,  and  that 
he  was  seeking  to  recover  the  property  in  order 
to  apply,  that  for  the  benefit  of  his  trust. 
TreadweU  was  not  made  a  party.  The  judg- 
ment against  Plowden  was  of  older  date  than 
the  deed  to  Plowden,  and  the  debt  on  which  it 
was  founded  had  not  been  created  on  the 
strength  of  the  title  to  the  property  in  ques- 
tion being  vested  in  Plowden.  On  interlocutory 
hearing  for  injunction  the  sheriff  was  restrain- 
ed until  further  order,  end  on  the  final  hear- 
ing a  demurrer  filed  by  one  of  the  judgment 
creditors  of  Plowden,  setting  up  (a)  that  there 
was  no  equity  in  the  petitiouj  (b)  that  there 
was  a  nUsjoinder  of  parties,  in  that  the  Ajaz 
Lumber  Company  was  not  a  proper  or  neces- 
sary party  plaintiff,  and  (c)  that  there  was 
a  nonjoinder  in  that  TreadweU  was  not  made 
a  party,  was  overruled;  and  the  judge,  to 
whom  the  case  was  submitted  on  all  questions 
of  law  and  fact,  without  the  intervention  of  a 
jury,  after  hearing  the  evidence,  entered  a 
judgment  in  favor  of  the  trustee  in  bankruptcy. 
SeULf  the  petition  was  not  subject  to  the  de- 
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murrer.     See  Dodd  v.  Bond,  88  Ga.  355,  14  S. 
B.  581. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §§  519-539;    Dec.  Dig.  §  172.*] 

2.  Admissibility     op    Bvidbncb—Examina- 
TioN  OF  Witnesses— Opinion  Evidence. 

The  assignments  of  error  on  the  rulings 
of  the  judge  on  the  admissibility  of  evidence, 
objected  to  on  the  grounds  of  irrelevancy,  that 
the  questions  propounded  by  interrogatories  were 
leading,  that  the  foundation  had  not  been  laid 
for  the  introduction  of  parol  evidence  of  certain 
documents,  and  that  certain  answers  of  wit- 
nesses were  mere  expressions  of  opinion,  were 
without  merit. 

3.  Evidence  Sufficient. 

The  evidence  was  sufficient  to  support  the 
judgment 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  by  R.  M.  Jones,  as  trustee  In  bank- 
ruptcy of  the  Ajaz  Dumber  Company,  against 
the  First  National  Bank  of  Sumter,  S.  C, 
and  others.  From  a  judgment  for  plaintiff, 
the  defendant  bank  brings  error.    Affirmed. 

Geo.  B.  Rush,  of  Atlanta,  for  plaintiff  in 
error.  Moore  &  Pomeroy,  Etberldge  &  Eth- 
eridge,  and  Alvln  Richards,  all  of  Atlanta, 
for  defendants  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(138  Ga.  632) 

CITY  OF  BLAKELY  et  aL  v.  SINGLETARY 

et  aL 

(Supreme  Court  of  Georgia.     Aug.  13,  1912. 
Rehearing  Denied  Sept.  23,   1912.) 

(Syllabus  hy  the  Court) 

1.  Schools  and  School  Distbicts  ({  71*)-* 
BoABD  OF  Education  —  CoNSTKUCTioN  of 
School  Building. 

Where  the  city  of  Blakely  had  issued  and 
sold  bonds  to  a  given  amount  for  the  purpose 
of  erecting  a  new  school  building,  the  board  of 
education  of  that  city  had  authority  to  select 
the  site  for  and  to  construct  the  building. 
Chipstead  v.  OUver,  137  Ga.  483,  73  S.  E.  576. 
This  authority,  in  the  absence  of  anything  to 
the  contrary  in  the  charter  of  the  city,  car- 
ried with  it,  by  necessary  implication,  power 
in  such  board  to  possess,  control,  and  expend 
the  fund  so  raised,  in  the  performance  of  their 
public  duty  in  erecting  the  building. 

TEd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §  176;   Dec.  Dig.  | 

2.  Mandamus  ($  147*)— Schools  and  School 
DisimcTs  (§  52*)— Dbpabtmsnts— Pasties 
TO  Mandamus  Proceedings. 

The  charter  of  the  city  of  Blakely  (Acts 
1900,  p.  219),  creating  the  board  of  education 
of  that  city,  required  the  city  council  of  the 
city  of  Blakely  to  convey  by  deed  to  the  board 
of  education  'the  property  on  which  the  Blake- 
ly Institute  Is  located";  and  the  act  further 
provided  that  "any  other  persons  or  trustees 
may  deed  or  sell  said  city  board  of  education 
property  for  school  purposes."  The  members 
of  such  board  are  therefore  in  the  nature  of 
statutory  trustees.  They  are  public  officers. 
Coleman  v.  Glenn,  103  Ga.  458,  30  S.  E.  297, 
68  Am.  St.  Rep.  108.  And  as  "a  joint  author- 
ity given  to  any  number  of  persons,  or  officers, 
may  be  executed  by  a  majority  of  them,  un- 


less it  is  otherwise  dedared**  (Civil  Code,  |  4, 
par.  5),  a  majority  of  the  members  of  the 
board  of  education  of  the  city  of  Blakely  had 
authority  to  institute  mandamus  proceedings 
against  the  mayor  and  council  of  that  city  to 
compel  them  to  pass  a  resolution,  directing  a 
named  bank  to  pay  to  the  board  the  fund  raised 
by  the  sale  of  the  bonds  referred  to  in  the 
preceding  headnote,  and  which  had  been  de- 
posited in  the  bank  by  the  mayor  and  coandL 

(a)  The  act  creating  such  board  of  educatioo 
did  not  make  it  a  corporate  body,  and  no  for- 
mal action  on  the  part  of  the  board  as  such 
was  necessary  for  the  institution  of  such  man- 
damus proceedings  by  a  majority  of  the  board. 

(b)  The  ruling  here  made  is  not  in  conflict 
with  the  decision  in  Woodward  v.  Westmore- 
land, 124  Ga.  529,  52  S.  E.  810,  4  Ann.  Cas. 
472.  There  the  state  board  of  health  sought  an 
injunction  to  restrain  the  local  board  of  health 
of  the  city  of  Atlanta  from  interfering  vrith 
the  enforcement  of  the  rules  and  regulations 
of  the  state  board.  It  was  held  that  the  act 
creating  the  state  board  made  it  simply  an 
apency  of  the  state  government  to  have  super- 
vision and  control  over  matters  relating  to  the 
public  health,  and  that  it  neither  incorporated 
the  board  nor  authorized  its  members  to  bring 
suit  to  enforce  its  rules  and  regulations. 

The  act  creating  the  board  of  education  of 
the  city  of  Blakely  did  not  make  the  board  a 
mere  agencv  of  the  dty,  bat,  as  we  have  stated 
above,  conferred  u^on  it,  among  other  impor- 
tant rights  and  duties,  the  right  to  hold  prop- 
erty for  school  purposes,  to  select  a  site  for 
the  school  building,  to  erect  such  building,  and 
to  control  aad  expend  the  fund  raised  by  the 
cit^  from  tbe  sale  of  bonds  to  erect  Uie  school 
building. 

[Ed.  Note. — For  other  cases,  see  Mandamua, 
Cent.  Dig.  §  288;  Dec.  Dig.  i  147:*  Schools 
and  School  Districts,  Cent  Dig.  i  126;  Dec 
Dig.  f  52.«] 

3.  Mandamus  (§§  100,  141*)— AtrrHoniTT  of 
Judge  in  Vacation— Subjeotb  of  Bmlief— 
Acts  of  Citt  Officebs. 

As  the  city  board  of  education  was  entitled 
to  the  fund  raised  by  the  sale  of  the  city's 
bonds  issued  for  the  erection  of  a  school  boild- 
ing,  the  judc[e  of  the  superior  court  did  not 
err  in  granting,  upon  the  application  of  the 
majority  of  the  members  of  such  board,  a  man- 
damus absolute  during  vacation  (there  being 
no  material  issues  of  fact  involved),  requiring 
the  mayor  and  council  of  the  city  to  pass  a 
resolution  directing  the  bank  in  which  the  fund 
had  been  deposited  by  the  mayor  and  council 
to  pay  the  fund  over  to  the  board  of  education, 
(a)  This  is  true,  although  the  mayor  and 
city  council  had,  prior  to  the  institution  of  pro- 
ceedings for  mandamus  and  at  a  special  meet- 
ing of  the  council,  passed  a  resolution  directing 
the  bank  to  pay  such  fund  to  the  board  uf 
education,  and  in  pursuance  of  this  resolution 
the  clerk  of  council  drew  a  check  in  favor  of 
the  city  school  commissioner,  the  executive 
head  of  the  board  of  education,  for  the  amount 
of  the  bond  fund  in  the  bank,  which  check  was 
paid  by  the  bank,  and  the  fund  upon  which  it 
was  drawn  was  placed  by  the  bank  to  the 
credit  of  the  city  school  commissioner,  and  sub- 
sequently, at  a  regular  meeting  of  the  council, 
a  resolution  was  adopted  rescinding  such  for- 
mer resolution,  upon  the  ground  that  it  was 
void,  because  the  special  meeting  of  council  at 
which  it  was  passed  was  not  called  in  accord- 
ance with  certain  provision  of  the  charter  if 
the  city,  and  the  bank  was  therefore  directed 
not  to  pay  the  bond  fund  to  the  city  school 
commissioner,  and  still  later,  at  a  regular  meet- 
ing of  the  council,  another  resolution  was 
adopted,  rescinding  the  second  resolution  re- 
ferred to  above;  the  contention  of  the  peti- 
tioners being  that  the  adoption  of  these  various 
resolutions  tended  to  deter  the  bank  from  pay- 
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ing  the  fund  to  the  board  of  edacation  or  the 
city  school  commissioner. 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Cent.  Dig.  §§  205-210,  276-278;  Dec.  Dig.  K 
100,  141.*] 

4.  Other  Assignments  Without  Merit. 

The  assignments  of  error  not  dealt  with  in 
the  rulings  above  announced  are  without  merit. 

Error  from  Superior  CJourt,  Early  Gonnty ; 
W.  C.  Worrill,  Judge. 

Action  by  A.  J.  Singletary  and  others 
against  the  City  of  Blakely  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring 
error.    Affirmed. 

Victor  Lb  Smith,  of  Atlanta,  and  Glessner 
&  Park,  of  Blakely,  for  plaintiffs  in  error. 
Pope  &  Bennet,  of  Albany,  for  defendants 
in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(138  Ga.  673) 

CHALKER  et  al.  ▼.  USRY  et  aL 
(Supreme  Court  of  Georgia.     Sept.  7,  1912.) 

(Syllalus  hy  the  Court.) 

Homestead  (§  96*)— Pbopebty  Exempt— Pro- 
ceeds OF  Homestead. 

Where  a  homestead  was  duly  set  apart  to 
one  who  was  the  head  of  a  family,  and  subse- 
quently an  order  for  the  sale  of  the  homestead 
property  and  the  reinvestment  of  the  proceeds 
thereof  in  a  particular  tract  of  land  was  duly 
obtained,  and  the  proceeds  of  the  sale  were 
used  by  the  head  ox  the  family,  who  was  desig- 
nated as  trustee  to  make  the  sale  and  reinvest- 
ment, as  a  partial  payment  Upon  the  tract  of 
land  which  was  to  be  purchased,  the  vendor 
taking  the  promissory  note  of  the  head  of  the 
family  for  the  amount  of  the  unpaid  purchase 
money  and  givine  his  bond  conditioned  to  con- 
vey title  upon  the  payment  of  the  note,  and 
where  the  purchaser,  the  head  of  the  family, 
failed  to  pay  the  note  at  maturity,  and  the 
same  was  sued  upon  to  judjp^ment,  and  the  fi.  fa. 
based  on  such  judgment,  after  the  execution  of 
the  escrow  deed  contemplated  by  the  statute, 
was  duly  executed  and  filed  by  the  vendor,  and 
the  land  was  duly  sold  under  such  levy,  the 
head  of  the  family  was  not  entitled  to  recover 
the  land,  in  an  equitable  petition  brought  for 
the  recovery  of  the  same. 

[£d.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  &§  147-153;   Dec.  Dig.  |  96.*] 

Error  from  Superior  Court,  Glascock  Coun- 
ty;  D.  W.  Meadow,  Judge. 

Action  by  Mrs.  Nannie  Usry  and  others 
against  Augustus  Chalker  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring 
error.     Reversed.  ' 

Samuel  H.  Usry  filed  an  equitable  peti- 
tion, in  which  he  set  out  that  some  years 
prior  to  the  year  1896  a  certain  tract  of 
land  which  he  owned  was  set  apart  as  a 
homestead  for  the  benefit  of  his  wife  and 
minor  children;  that  in  August,  1896,  on 
application  therefor,  the  judge  of  the  su- 
perior court  of  Glascock  county  granted  an 
order  permitting  the  sale  of  said  homestead 
property  for  the  purpose  of  reinvesting  the 
proceeds  thereof  in  a  designated  tract  of 
land,  and  petitioner  was  appointed  trustee 


to  make  such  sale  and  to  reinvest  the  pro- 
ceeds as  contemplated;  that  in  pursuance 
of  said  order  the  homestead  property  was 
sold,  and  the  proceeds  were  reinvested  in 
the  land  designated  in  the  order  to  be  pur- 
chased, but  these  proceeds  were  not  suffi- 
cient, by  about  $166,  to  pay  for  the  new 
tract  of  land,  which  was  purchased  from 
Eli  Harris;  that  petitioner  took  from  Har- 
ris a  bond  for  title,  and  gave  his  promissory 
note  for  $166,  the  balance  of  the  purchase 
price  for  the  land;  that  he  and  his  family 
went  into  possession  of  this  new  tract  of 
land  in  1896,  where  they  continued  to  reside 
until  the  year  1900,  when  petitioner  was 
convicted  of  the  offense  of  murder,  and  was 
sentenced  to  Imprisonment  in  the  penitentia- 
i*y  of  the  state,  where  he  was  confined  until 
the  year  1908;  that  in  1902,  Harris  having 
died,  his  executor  sued  to  judgment  the 
promissorjr  note  of  petitioner  above  referred 
to;  that  a  fi.  fa.  was  issued  and  levied  up- 
on the  land  purchased  from  Harris,  and  the 
same  was  sold  by  the  sheriff  to  J.  W.  White- 
ley,  who  received  a  deed  from  the  sheriff 
and  evicted  petitioner's  tenants;  that  the 
judgment  on  the  promissory  note  was  void; 
that  the  sheriff's  sale,  and  consequently  the 
sheriff's  deed,  was  null  and  void,  because 
based  on  a  fi.  fa.  which  was  invalid,  being 
founded  on  a  void  judgment;  that  the  land 
being  incumbered  with  a  homestead,  and  be- 
ing homestead  land«  the  sheriff  was  without 
authority  to  sell  it  Whiteley  has  sold  or 
in  some  way  let  said  land  to  Augustus  Chal- 
ker, who  is  in  possession  of  the  same.  It 
was  prayed  that  "Whlteley  be  required  to 
produce  in  court  the  sheriff's  deed  to  him- 
self, and  that  it  be  canceled  as  a  cloud  up- 
on petitioner's  title;  that  the  same  be  or- 
dered as  to  all  papers  which  Chalker  took 
from  Whlteley;  that  Chalker  be  required  to 
surrender  possession  of  the  land  to  peti- 
tioner; and  that  petitioner  have  judgment 
against  Chalker  for  a  named  amount  for 
rent  and  use  of  the  land,  and  have  such 
other  and  further  relief  as  the  case  de- 
mands. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  in  substance  as  follows:  The 
homestead  was  lawfully  set  apart  to  S.  H. 
Usry,  as  set  out  in  the  petition.  The  home- 
stead land  was  lawfully  sold,  being  under 
an  order  obtained  by  EI  B.  Rogers,  attorney 
for  the  homestead.  All  of  the  money  realiz- 
ed from  the  sale  was  paid  to  Eli  E.  Harris 
(who  knew  the  facts)  on  account  of*  the  pur- 
chase money  of  the  land  involved  in  this 
suit,  and  a  bond  for  title  was  given  to  Usry 
individually;  he  giving  his  note  for  the 
balance  of  the  purchase  money.  In  this 
transaction  E.  B.  Rogers  represented  Usry. 
Harris  died,  and  his  executor  obtained  a 
lawful  judgment  a^inst  Usry  on  said  note 
for  the  balance  of  the  purchase  money  rep- 
resented by  said  note.    The  land  was  prop- 
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erly  reconyeyed  to  Usty  for  tlie  purpose  of 
levy,  and  was  sold  according  to  law  to  J. 
W.  Whitney.  Rogers  represented  the  ex- 
ecutor of  Harris  In  obtaining  the  judgment, 
and  he  submitted  the  bid  for  Whiteley,  who 
was  not  present,  according  to  Whiteley's  di- 
rections. The  land  was  sold  for  $706.  Of 
this  amount  about  $225  was  paid  in  settle- 
ment of  the  judgment,  and  the  balance  was 
paid  by  Wiiiteley  to  Mrs.  B.  H.  Usry;  Us^ 
ry  being  at  the  time  in  the  penitentiary. 
Chalker  holds  the  land  under  a  bond  for 
title  from  Whiteley,  and  has  made  valuable 
improvements  thereon.  Chalker  bad  heard, 
prior  to  his  purchase,  that  the  land  was 
claimed  by  Usry  as  homestead  land.  He 
was  relying  on  Whiteley  to  protect  him. 
The  beneficiaries  of  the  homestead  are  still 
in  life;  the  wife  being  one  of  such  beneficia- 
ries. All  defendants  are  eliminated  except 
Chalker  and  Whiteley.  The  court  decreed 
that  the  sheriiTs  sale  of  the  land  was  il- 
legal and  TOid,  that  the  sherifTs  deed  be 
surrendered  and  canceled,  and  that  the 
plalntiir  recover  the  land,  subject  to  the 
homestead  estate.    The  defendant  excepted. 

W.  H.  Barrett,  of  Augusta,  and  B.  B.  Bog- 
ers,  of  Warrenton,  for  plaintiffs  in  error. 
Jno.  T.  West,  of  Thomson,  for  defendants  in 
error. 

BECK,  J.  (after  stating  the  facts  as 
above).  Treating  this  as  an  action  for  the 
recovery  of  land  by  the  plaintiff  as  the  head 
of  a  family,  and  not  as  an  action  for  the 
recovery  of  land  by  the  plaintiff  individual- 
ly, we  are  of  the  opinion  that  the  plaintiff 
could  not  recover  the  land.  The  homestead 
property  referred  to  in  the  petition  had 
been  properly  sold.  An  order  had  been 
granted  by  the  judge  of  the  superior  court 
for  the  reinvestment  of  the  funds  arising 
from  the  sale  of  homestead  proi)erty  in  a 
certain  designated  and  described  tract  of 
land.  The  plaintiff  invested  the  proceeds 
of  the  sale  of  the  homestead  property  in  the 
land  contemplated  and  designated  as  the 
property  to  be  purchased  in  the  order  for 
the  sale  of  the  homestead.  But  with  the 
proceeds  of  the  sale  of  the  homestead  prop- 
erty only  a  partial  payment  of  the  purchase 
price  of  the  acquired  property  could  be 
made,  and  the  vendor  of  the  property  sought 
to  be  acquired  in  the  purchase  made  to  the 
vendee,  the  plaintiff  In  this  case,  a  bond  for 
title,  and  took  for  the  unpaid  balance  of 
the  puri!hase  money  the  promissory  note  of 
the  vendee.  The  vendee  could  take,  by  vir- 
tue of  the  transaction  between  himself  and 
the  vendor  of  this  land,  only  that  interest 
in  the  land  which  was  contemplated  in  the 
trade  between  them,  and'  which  was  em- 
bodied in  the  written  instrument  executed 
by  the  vendor,  the  bond  for  title.  The  ven- 
dee acquired  only  an  equity,  a  right  to  have 
the  title  vested  in  him  by  a  written  instru- 
ment upon  his  compliance  with  the  condition 


in  the  bond  for  title.  He  did  not,  as  an 
individual  or  as  a  trustee,  acquire  a  title 
which  could  be  the  basis  of  an  action  for 
the  recovery  of  land.  The  vendor,  who 
took  a  promissory  note  for  the  unpaid  part 
of  the  purchase  money,  had  the  ri^ht,  un- 
der our  statute,  to  sue  the  note  to  Judg- 
ment, and  it  is  admitted  in  the  agreed  state- 
ment of  facts  that  there  was  a  lawful  judg- 
ment rendered  on  the  note ;  and  he  bad  the 
right  to  enforce  that  judgment  by  levy  and 
sale,  after  executing  to  the  vendee  the  es- 
crow deed  provided  by  the  statute,  which 
put  title  in  the  vendee  for  the  sole  purpose 
of  effecting  the  transmission  of  title  by  the 
Judicial  sale.  The  judgment  rendered  by 
the  court  was  unauthorized  by  the  evidence; 
this  being  an  equitable  suit  for  the  recovery 
of  land,  and  not  a  proceeding  instituted  to 
trace  and  recover  trust  funds  which  bad 
been  diverted  or  misapplied. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(u  oa.  Ap9.  aso 
CBOMEB  V.  BVBTT.     (No.  4,239.) 
(Court  of  Appeals  of  Georgia.    Oct  9,  1912.) 

(ByUabtf  hy  the  Court,) 

CONTBAOTS    (i    128*)-*CONSIDSBATIOS  — lA- 
OALFCY. 

Where  a  father,  while  his  son  was  under 
arrest  on  the  charge  of  cheatiog  and  swindling 
in  the  purchase  of  a  mule,  was  induced  by  the 
seller  to  sign,  as  .joint  maker  with  the  son,  a 
promissory  note  for  the  purchase  price  of  the 
mule,  the  inducement  bemg  an  agreement  by 
the  seller  that  if  the  father  would  sign  the  note 
he  would  withdraw  the  warrant  under  which 
the  arrest  had  been  made  and  release  the  son 
from  arrest  and  stop  the  prosecution,  the  con- 
duct of  the  payee  of  the  note  in  thus  indndng 
the  father  to  sign  it  was  botb  illegal  and  im- 
moral, and  constituted  a  valid  defense,  on  the 
part  of  the  father,  to  the  payee's  suit  on  the 
note. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §f  688-653;   Dec  Dig.  {  12&«] 

Error  from  Superior  (Dourt,  Walker  Coun- 
ty;   J.  W.  Maddox,  Judge. 

Action  by  W.  C.  Evett  against  O.  O.  Crom- 
er. Judgment  for  plaintiff,  and  defendant 
brings  error.    Beversed. 

Suit  in  a  justice  court  was  brought  against 
C.  C.  Cromer  on  a  note  made  by  him  and 
Will  Cromer  jointly,  and  payable  to  Evett, 
the  plaintiff.  The  trial  resulted  in  a  verdict 
against  the  defendant  A  certiorari  sued  out 
by  him  was  overruled,  and  final  judgment 
entered  against  him,  and  he  exerted. 

The  single  issue  hi  the  case  was  whether 
the  note  was  a  binding  contract;  the  defense 
being  that  the  defendant  signed  the  note  un- 
der duress,  and  for  the  purpose  of  settling  a 
criminal  prosecution  against  his  son.  The 
evidence  as  to  this  issue  was  undisputed,  and 
was  in  substance  as  follows:  The  note  was 
for  the  purchase  price  of  a  mule  sold  by 
Evett,  the  plaintiff,  to  Will  Cromer,  the 
son.    The  defendant  told  Evett  that  he  '^eed 
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not  sell  bis  son  the  male,  thinking  he  would 
go  on  the  note  with  him;  for  he  would  not 
do  it."  Subsequentiy  Bvett  had  Will  Cromer, 
the  son,  arrested  for  obtaining  goods  under 
false  pretenses.  It. does  not  distinctly  appear 
what  was  the  false  pretense  which  formed 
the  basis  of  the  criminal  charge  against  the 
son;  but  it  is  fairly  Inferable  from  the  evi- 
dence that  It  was  a  statement  made  to  Evett 
by  Will  Cromer  that  his  father  would  sign 
with  him  the  note  for  the  mule,  and  that  by 
this  false  pretense  the  mule  was  obtained. 
The  son  was  arrested  under  a  warrant  for 
this  offense;  and,  while  he  was  under  arrest, 
Evett  told  the  father  that  If  he  would  sign 
the  note  with  his  son  he  (Evett)  would  with- 
draw the  warrant  and  release  the  son.  The 
defendant  testified:  *'l  signed  the  note  for 
that  reason,  and  stopped  the  prosecution.'* 
It  was  admitted,  on  the  hearing  of  the  cer- 
tiorari that  the  evidence  before  the  justice 
showed  credits  on  the  note  amounting  to 
$18,  which  were  made  before  the  suit  was 
brought;  but  it  does  not  appear  whether 
these  payments  were  made  by  the  son  or  the 
father. 

John  W.  Bale  and  D.  F.  Pope,  both  of  La 
Fayette,  for  plaintiff  in  error.  Jas.  E.  Ros- 
Ber,  of  La  Fayette,  for  defendant  in  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  It  was  insisted  by  the  d^endant  in 
error  that  the  consideration  for  the  note  was 
the  purchase  of  the  mule^  and  not  duress  or 
the  settlement  of  a  criminal  prosecution;  and, 
that  even  if  the  signature  to  the  note  was 
obtained  by  an  illegal  consideration  in  the 
first  instance,  the  payments  thereon  were  a 
substantial  ratification,  and  made  it  a  valid 
and  binding  contract  upon  both  makers.  We 
may  dispose  of  these  two  contentions  by  the 
statement  that  as  to  the  son  the  considera- 
tion of  the  note  was  clearly  the  mule;  for 
the  evidence  Is  undisputed  that  he^  and  not 
his  father,  bought  the  mule  from  the  plain- 
tiff. But  the  evidence  Is  equally  clear  and 
undisputed  that  the  only  reason  why  the 
father  signed  the  note  was  the  promise  made 
by  the  plaintiff  that  If  he  would  do  so  the 
plaintiff  would  dismiss  the  warrant,  by  vir- 
tue of  which  his  son  was  then  under  arrest, 
and  would  stop  the  prosecution.  According 
to  the  evidence,  this  promise  and  agreement 
was  clearly  the  only  consideration  which 
moved  the  father  to  sign  the  note  with  his 
son.  It  does  not  appear  whether  the  father 
or  the  son  entered  the  credits  on  the  note; 
and  the  burden  was  on  the  plaintiff  to  show, 
in  support  of  his  claim  of  ratification  by  the 
father,  that  the  paym^its  were  made  by  the 
father,  and  not  by  the  son. 

As  to  the  main  contention  of  the  plaintiff 
in  error,  that  this  note  was  obtained  under 
duress  and   for   the  purpose  of  settling  a 
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criminal  prosecution  against  his  son,  there 
is  no  issue;  for  the  evidence  is  undisputed 
that  before  the  purchase  of  the  mule  he  re- 
fused to  sign  the  note  with  his  son,  and 
only  consented  to  do  so  when  the  son  was 
actually  under  arrest  for  a  criminal  offense, 
and  on  the  express  promise  of  the  payee 
that,  in  consideration  of  his  signing  the 
note,  he  would  withdraw  the  warrant  and 
release  the  son,  and  stop  the  prosecution. 
In  Jones  v.  Dannenberg,  112  Ga.  426,  37  S. 
E.  729,  52  L.  R.  A.  271,  it  is  held  that  «nt  is 
both  an  illegal  and  an  Immoral  act  to  make 
an  agreement,  for  a  consideration,  to  sup- 
press the  prosecution  of  a  criminal  offense, 
whether  the  offense  be  of  the  grade  of  fel- 
ony or  misdemeanor ;  and  the  fact  that  ,a 
ndte  and  mortgage  were  executed  by  a  wife 
and  delivered  to  the  payee  of  the  note  on 
consideration  that  he  would  cease  to  prose- 
cute, and  would  settle  a  criminal  offense  for 
the  commission  of  which  the  husband  was 
at  the  time  under  arrest  on  a  warrant  sued 
out  by  such  payee,  may  be  pleaded  and 
proved  as  a  defense  to  the  foreclosure  of  the 
mortgage  so  given,  even  in  the  hands  of  one 
who  is  the  bona  fide  holder  of  such  note  for 
value,  before  due,  and  without  notice."  See^ 
also,  the  decision  of  this  court  in  Lucas  v. 
Castelow,  8  Oa.  App.  812,  70  S.  E.  184. 

In  the  present  case  the  suit  is  not  by  an 
innocent  holder,  for  value^  but  by  the  origi- 
nal payee  of  the  note,  whose  Illegal  and  im- 
moral act  in  securing,  the  note  to  be  signed 
Is  set  up  as  a  defense.  In  the  Penal  Code 
1910,  I  829,  it  is  declared  that  *'if  any  per- 
son, informing  or  prosecuting  under  pretense 
of  any  penal  law,  shall  compound  with  the 
offender,  or  direct  the  suit  or  information  to 
be  discontinued,  unless  it  be  by  leave  of  the 
court  where  the  same  Is  pending,  he  shall 
be  guilty  of  a  misdemeanor." 

It  was  insisted  by  learned  counsel  i|or  the 
defendant  in  error  that  there  was  no  proof 
of  the  allegation  in  this  case  that  the  prose- 
cution was  illegal,  and  that  the  burden  was 
on  the  plaintiff  to  show  it,  as,  under  sectiop 
4255  of  the  Civil  Code  1910,  "legal  imprison 
ment,  if  not  used  for  Illegal  purposes.  Is  not 
duress."  Unquestionably  this  is  true;  but 
in  this  case,  assuming  that  the  arrest  of  the 
defendant's  son  was  legal.  It  was  clearly 
used  for  an  illegal  purpose  when  used  for 
the  express  purpose  of  coercing  the  father 
to  sign  the  note,  in  order  to  have  the  son  re- 
leased from  arrest,  and  to  stop  the  prosecu- 
tion. Whether  the  arrest  was  legal  or  Il- 
legal is  immaterial,  as  it  was  used  for  an 
illegal  purpose.  Penal  Code  1910,  S  329; 
Deen  v.  Williams,  128  Ga.  265,  57  S.  E.  427. 

We  conclude  that  the  learned  judge  of  the 
superior  court  erred  in  overruling  and  dis- 
missing the  certiorari  and  entering  up  final 
judgment  against  the  plaintiff. 

Judgment  reversed. 
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01  Chu  App.  m) 

INTERNATIONAL  LIFE  INS.  CO.  v.  NIX. 

(No.  4,288.) 

(Court  of  Appeals  of  Georgia.    Oct  9»  1912.) 

(SyUahus  by  the  Court.) 

1.  Insurance  (§  198*)  —  Pbibmiums  — Riccov- 
SBY  OF  Premiums  Paid. 

There  being  evidence  for  the  plaintiff  that 
the  policy  of  insurance  described  in  his  applica- 
tion was  not  delivered  to  and  accepted  by  him* 
that  the  policy  actually  tendered  to  the  appli- 
cant was  for  a  different  sum  and  of  a  different 
kind  from  that  applied  for,  and  was  never  ac- 
cepted, the  verdict  against  the  insurance  com- 
pany for  the  amount  of  the  premium  paid  when 
the  application  was  made  was  authorized. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  457-467;  Dec.  Dig.  §  198.*] 

2:  Insurance    (S    198'*)— Premiums— Recov- 
ery OF  Premiums  Paid. 

Evidence  was  admissible  that,  after  de- 
fendant's refusal  to  issue  the  poucy  applied 
for,  the  applicant  obtained  insurance  of  a  simi- 
lar character  from  another  company.  Such 
testimony  was  of  some  evidentiary  value  upon 
the  issue  as  to  whether  the  applicant  intended 
to  accept  the  policy  actually  issued  by  the  de- 
fendant, though  of  a  different  character  from 
that  applied  for. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §S  457-467;    Dec  Dig.  {  198.*] 

3.  Evidence   (§  471*)— Opinion  Evidence- 
Conclusions  OF  Law. 

It  was  not  permissible  to  ask  the  plaintiff 
if  he  was  insured  under  the  policy  issued  by 
the  defendant,  since  this  question  sought  a 
conclusion  of  law  from  the  facts  proved. 

[Ed.  Note.— For  other  cases,   see  Evidence, 
Cent  Dig.  S§  2149-2185;  Dec  Dig.  §  471.*] 

4.  Insurance   (§  198*)  —  Pbbmtums— Recov- 
ery OF  Premiums  PaIid. 

E^dence  that  the  plaintiff's  application 
for  insurance  had  been  rejected  by  another 
company  some  time  prior  to  issuance  of  the 
policy  by  the  defendant  was  irrelevant 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  457-467;   Dec  Dig.  §  198.*] 

6.  Insurance   (|  198*) —Premiums— Recov- 
ery OF  Premiums  Paid. 

It  was  permissible  to  prove  that  the  de- 
fendant's agent,  who  took  the  application  and 
delivered  the  policy  actually  issued,  stated  to 
the  plaintiff  that  he  had  been  unable  to  obtain 
the  kind  of  policy  applied  for,  but  thought  he 
could  do  80  at  a  later  date. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §i  457-467;   Dec.  Dig.  §  198.*] 

6.  Evidence  ({  471*) —Opinions— Admissi- 
bility. 

It  was  not  permissible  to  prove  that  a 
general  a^ent  of  the  defendant  had  stated  that 
the  plaintiff  "was  covered  by  insurance"  in  his 
company.  Such  evidence  was  merely  opinion- 
ative. 

[Ed.   Note.— For  other   cases,   see  Evidence, 
Cent  Dig.  §§  2149-2185;    Dec  Dig.  {  471.*] 

7.  Insurance  (§  198*)— Premiums  —  Recov- 
ery OF  Premiums  Paid. 

The  question  whether  the  agent  who  took 
the  application  had  or  had  not  settled  with  his 
principal  for  the  premium  was  irrelevant  to 
any  issue  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  457-467;    Dec  Dig.  §  198.*] 

8.  Trial    (§   29*) —Conduct  — Remarks   of 
Judge. 

It  was  not  prejudicial  error  for  the  court 
to  remark:  *'I  want  to  make  a  statement  about 


what  I  think  aboat  this  case.  I  will  confine 
you  to  that  proposition,  whether  Mr.  Nix  ac- 
cepted this  |o,(X)0  policy  in  lieu  of  the  ^10,000 
policy.  If  ne  did,  he  would  be  bound  by  it 
That  is  all  I  care  to  go  into."  The  issue  there 
referred  to  was  the  only  material  question  in- 
volved in  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  80-84,  508;    Dec  Dig.  §  29.*] 

9.  Insurance  (|  198*) —Premiums— Recov- 
ery OF  Premiums  Paid. 

The  receipt  for  the  premium  was  not  in- 
admissible for  any  reason  assigned. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ff  457-467;   Dec  Dig.  {  198.*] 

10.  Appeal  and  Error  (S  690*)— Psesenta- 
TioN  OF  Questions  in  Lower  Court— Ex- 
clusion OF  Evidence. 

Complaint  of  the  refusal  to  permit  a  wit- 
ness to  answer  a  question  cannot  be  consider- 
ed, when  it  does  not  appear  what  answer  was 
expected. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  2897-2^,  ^02-2904, 
2906,  2908;   Dec  Dig.  §  690.*] 

11.  iNBTRucnoNB— Authority  of  Judge. 
There  was  no  error  in  the  instructions  in 

reference  to  the  authority  of  the  defendant's 
agent 

Error  from  City  Court  of  Carrollton;  Jas. 
Beall,  Judge. 

Action  by  W.  L.  Nix  against  the  Interna- 
tional Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Newell  &  Fielder,  of  Carrollton,  for  plain- 
tiff In  error.  Leon  Hood»  of  Oirrolltony  for 
defendant  In  error. 

pottle;  J.    Judgment  affirmed. 


(11  Qa»  App.  667) 

COOK  T.  T.  B.  mOHTOWER  &  SON. 

SAME  V.  HIGHTOWER  &  CO. 
(Nos.  4,203,  4,204.) 

(Court  of  Appeals  of  Georgia.    Oct  9,  1912.) 

(Syllahug  ly  the  Court,) 

Husband    and   Wite    (§   235*)— Action  — 
Pleading — Plea  of  Duress- Question  fob 

JUBY. 

The  pleas  in  these  cases  contain  two  de- 
fenses: (1)  That  the  notes  sued  on  were  ob- 
tained from  the  defendant  by  duress  and 
threats,  and  to  settle  a  criminal  prosecution 
against  her  husband,  and  were  not  her  con- 
tract; (2)  that  the  notes  were  made  to  pay 
her  husband's  debt,  and  were  therefore  void. 
In  each  case  the  trial  judge,  on  oral  motion, 
struck  the  plea  as  to  duress,  and  the  case  went 
to  trial  on  the  issue  made  by  the  other  plea. 
Held:  (1)  The  pleas  setting  up  duress  in 
avoidance  of  the  notes  were  sufficiently  full  and 
specific  in  their  allegations,  and  the  trial  jude e 
erred  in  striking  them.  Whitt  v.  Blount,  124 
Ga.  671,  53  S.  B.  205;  Lucas  v.  Castellow,  8 
Ga.  App.  812,  813,  70  S.  E.  184.  (2)  As  to 
the  second  defense,  that  the  consideration  of 
the  notes  was  the  payment  of  a  debt  of  the 
defendant's  husband,  she  being  a  married  wo- 
man at  the  time,  the  facts  were  clearly  in  is- 
sue under  the  evidence,  and  the  trial  judge 
erred  in  directing  a  verdict  for  the  plaintiiTs. 
The  judgment  overruling  the  motion  of  the  de- 
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fendant   for   a   new   trial    must   be    reversed. 
Civil  Code  1910,  {  2993. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  S|  849-852;  Dec  Dig.  S 
235.*] 

Error  from  City  Court  of  Miller  Ootmty; 
L.  M.  Rambo,  Judge. 

Action  by  T.  B.  Hlghtower  &  Son  and  by 
Hightower  &  Co.  against  Zenie  Cook.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.   Reversed. 

W.  I.  Geer,  of  Colquitt,  for  plaintiff  in  er- 
ror. Bush  &  Stapleton,  of  Colquitt,  for  de- 
fendants in  error. 

HILL,  0.  J.    Judgment  reversed. 


01  Gb.  Ai>p.  646) 

KIRBY  PLANING  MILL  CO.  t.  HUGHES. 

(No.  4,169.) 

<Coart  of  Appeals  of  Georgia.    Oct.  9,  1912.) 

(Syllahu9  hy  the  Court  J 

1.  Continuance  (8  26*)— Gbotjnd&— Absence 
OF  Witness— Diligence. 

There  was  no  abuse  of  sound  leeal  discre- 
tion in  refusing  to  continue  the  trial  of  the 
case  for  the  purpose  of  enabling  the  defendant 
to  procure  the  testimony  of  witnesses  residing 
in  Boston,  Mass.;  the  snowing  for  continuance 
indicating  laches,  since  there  was  no  effort 
made  to  procure  this  testimony  until  eight  days 
before  the  case  was  called  for  trial,  and  no  rea- 
son was  shown  for  this  delay. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  §S  74-93;    Dec.  Dig.  S  26.*] 

2.  Pleading  ({  290*)— Amendment— Answeb 
—Failure  to  Verify. 

The  proffered  amendment  to  the  plea  being 
after  the  time  for  answer  had  expired,  and 
setting  up  new  facts,  of  which  the  original  plea 
failed  to  give  any  notice^  and  the  amendment 
not  being  verified  by  affidavit  as  required  by 
section  5640  of  the  Civil  Code  of  1910,  ther« 
was  no  error  in  refusing  to  allow  the  amend- 
ment, as  the  allegations  of  the  amendment  did 
not  bring  it  within  the  exception  to  the  terms 
prescribed  by  that  section.  Besides,  the  evi- 
dence discloses  that  the  defendant  had  the  ben- 
efit of  the  allegations  made  in  the  proposed 
amendment;  the  trial  judge  permitting  the  de- 
fendant, over  objection  of  the  plaintiff,  to  in- 
troduce testimony  covering  the  matters  alleged 
in  the  proposed  amendment. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  U  859-863,  881,  886^;  Dec.  Dig. 
f  290.*] 

3.  Appeal  and  E>rrob  (|  303*) —Record — 
Grounds  fob  New  Trial  —  Approval  by 
Judge. 

The  notes  of  the  trial  judge,  attached  to 
the  approval  of  the  grounds  for  new  trial  in 
the  amended  motion,  practically  amount  to  a 
disapproval  of  these  grounds;  and  this  court, 
therefore,  will  not  consider  any  of  the  ques- 
tions maae  in  these  grounds  of  the  amended 
motion.  Shierling  v.  Richland  Grocery  Co.,  9 
Ga.  App.  271,  70  S.  E.  1126. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  1756;   Dec.  Dig.  §  303.*] 

4.  Evidence  (§  457*)— Customs  and  Usages 
(§  15* )— Parol  Evidence  Affecting  Writ- 
ings—Identification OF  Subject- Matter 
—Operation  of  Customs. 

Where  a  written  order  for  lumber  desig- 
nated  it   as   "standard    1905,"    parol   evidence 


was  admissible  of  a  general  custom  among 
lumber  merchants  to  interpret  this  description 
or  designation  as  meaning  "short-leaf  pine.'* 
The  testimony  was  admissible  for  two  reasons: 
(a)  Because  it  identified  the  subject-matter  of 
the  contract;  (b)  because  it  tended  to  prove 
the  universal  custom  of  the  lumber  business  or 
trade,  which  became  by  implication  a  part  of 
the  written  contract.  Hartwell  Grocenr  Co.  v. 
Mountain  City  Co.,  8  Ga.  App.  727,  70  S.  E. 
48;  Civil  Code  1910,  section  1,  subsec  4:  Bar- 
rie  V.  Miller,  104  Ga.  312,  90  S.  E.  840,  69  Am. 
St  Rep.  171. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  2104,  2107,  2108;  Dec.  Dig.  § 
457;*  Customs  and  Usag«s,  Cent  Dig.  {§  30- 
33;  Dec.  Dig.  |  15.*] 

5.  Appeal  and  Error  ((  1151^)  ~  Disposi- 
tion or  Cause— Modification. 

The  tmcontradicted  evidence  showing  that 
the  plaintiff  had  received  a  double  payment  of 
$140.61,  for  which  the  defendant  had  been 
given  no  corresponding  credit,  and  that  the  ver- 
dict against  the  defendant  included  this  double 
payment,  direction  is  given  that  the  sum  of 
1140.61,  with  interest  thereon,  be  written  off 
:rom  the  amount  of  the  verdict  and  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4498-4606;  Dec.  Dig.  | 
1151.*] 

6.  Costs  (S  234*)— Appeal— Modification  of 
Judgment. 

No  material  error  of  law  appears,  and  the 
verdict  and  judgment,  modified  as  Indicated 
above,  being  supported  by  the  evidence,  the 
judgment  of  the  lower  court  is  aJQSrmed,  with 
direction  as  above  indicated.  And  since  the 
plaintiff  in  error  secured  by  his  appeal  to  this 
court  a  material  modification  of  the  verdict 
against  him,  the  cost  of  the  writ  of  error  is 
taxed  against  the  defendant  in  error. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  §§  892-899;   Dec  Dig.  §  234.*] 

Error  from  City  Court  of  Thomas vlUe;  W. 
H.  Hammond,  Judge. 

Action  by  J.  R.  Hughes  against  the  Kirby 
Planing  Mill  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Modified 
and  aflftrmed. 

Roscoe  Luke  and  J.  H.  Merrill,  both  of 
Thomasville,  for  plaintlfif  in  error.  Theodore 
Titus,  of  Thomasville,  for  defendant  in  er- 
ror. 

HILL,  0.  J.  Judgment  modified  and  af- 
firmed. 


(U  Oa.  App.  660) 
SLAUGHTER  v.  MANNING.    (No.  4,218.) 
(Court  of  Appeals  of  Georgia.     Oct  9,  1912.) 

(Syllahus  hy  the  Court.) 

L  Justices  of  the  Peace  (§  43*)— hJubisdic- 
tion— Amount  in  Contbovebsy. 

An  application  to  foreclose  a  landlord's  lien 
for  supplies  against  a  tenant,  where  the  amount 
claimed  exceeds  $1(X),  cannot  be  made  to  a  jus- 
tice of  the  peacej  and  where  such  application 
is  made,  ana  the  justice  of  the  peace  has  issued 
an  execution  thereon  for  a  sum  exceeding  $100, 
the  execution  is  absolutely  void,  and  anj  lien 
thereon  and  all  further  proceedings  thereunder 
are  absolutely  invalid.  Civil  Code  1910,  §  3366, 
subsecs.  3,  4. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §S  149-156;  Dec.  Dig.  § 
43.*] 
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2.  Justices  op  tbb  Peace  (S  135*)— Execu- 
tion—Claim  BT  Third  Person. 

Where  a  landlord's  lien  for  supplies  ex- 
ceeding the  sum  of  $100  is  foreclosed  beforo  a 
justice  of  the  peace,  who  issues  an  execution 
thereon  for  the  sum  claimed,  and  the  execu- 
tion is  levied  upon  the  property  in  the  posses- 
sion of  the  tenant,  and  a  claim  is  interposed, 
the  claimant,  on  the  trial  of  the  claim  case, 
can  challenge  the  legality  of  the  foreclosure 
proceedings  and  the  validity  of  the  execution 
issued  thereunder. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  |§  426-447;  Dec  Dig.  S 
135.«] 

Error  from  Olty  Court  of  Vienna;  W.  H. 
Lasseter,  Judge. 

Claim  by  H.  O.  Slaughter  to  property  levied 
on  by  B.  F.  Manning.  Judgment  for  the  exe- 
cution plaintilf,  and  the  claimant  brings  er- 
ror.   Reversed. 

T.  H.  Klrkland,  of  Unadilla,  W.  V.  Har- 
vard, of  Vienna,  and  Jnle  Felton,  of  Monte- 
zuma, for  plaintiff  in  error.  D.  Li.  Henderson, 
of  Vienna,  for  defendant  In  error. 

BILL,  0.  J.    Jud^ent  reversed* 


(U  Ga.  App.  660) 

FIRST  DIST.  AGRICUI/rURAL  AND  MB- 
CHANICAIi  SCHOOL  et  aL  v.  REYN- 
OLDS.    (No.  4,222.) 

(Court  of  Appeals  of  Georgia.    Oct  9,  1912.) 
(SyUahu9  hy  the  CourtJ 

L  Ck>LLBOBS  AND  UNIVEBSITISS  (|  10*)— AC- 
TION —  WhAT  Constitutes  Suit  Against 
State. 

The  industrial  and  agricultural  schools  or- 
ganized, established,  and  maintained  in  each 
congressional  district  of  this  state  in  accord- 
ance with  the  provisions  of  the  act  of  1906 
(Laws  1906,  p.  72  [Civil  Code  1910,  |  1552  et 
seq.])  are  not  such  public  Institutions  of  the 
state  as  would  exempt  them  from  suit  for  con- 
tract made  by  their  trustees  within  the  scope 
of  authority  delegated  to  them  by  the  terms  of 
the  act  in  question. 

[Hid.  Note.— For  other  cases,  see  Colleges  and 
UniversiUes,  Cent  Dig.  §§  29-^1;   Dec.  Dig.  § 

2.  Colleges  and  Univebsities  (§  10*)— In- 
dustbia;l  and  Agbicultubal  Schools  — 
Relation  to  State. 

These  branch  schools  are  made  depart- 
ments of  the  University  of  Georgia  bv  the  act 
creating  them,  and  the  University  of  Georgia 
is  expressly  incorporated  as  a  body  corporate 
and  politic,  with  the  right  to  sue  and  be  sued; 
and  it  was  the  purpose  of  the  Legislature  in 
creating  these  branch  schools  that  they  should 
stand  in  the  same  relation  to  the  state  and  to 
the  public  in  this  respect  as  the  University 
stood. 

[Ed.  Note.— For  other  cases,  see  Colleges  and 
Universities,  Cent  Dig.  §§  29-31;  Dec.  Dig.  $ 
10.*] 

3.  Colleges  and  Univebsities  (|  7*)— Con- 
TBACTS— Validity. 

A  contract  made  by  the  trustees  of  the 
First  District  Agricultural  and  Mechanical 
School  for  the  purchase  of  furniture^  for  the 
purpose  of  equipping  the  school  was  within  the 
scope  of  the  authority  delegated  to  them,  and 


is  enforceable  against  the  school  and  the  trus- 
tees thereof  in  their  official  capacity. 

[Ed.  Note. — For  other  cases,  see  Colleges  and 
Universities,  Cent  Dig.  fS  16-19;  Dec  Dig.  I 
7*] 

Error  from  City  Court  oC  Statesboro;  H. 
B.  Strange,  Judge. 

Action  by  J.  H.  Reynolds  against  the  First 
District  Agricultural  and  Mechanical  School 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring   error.     Affirmed. 

T.  S.  Felder,  Atty.  Gen.,  and  Branneu  & 
Booth,  of  Statesboro,  for  plaintiffs  in  error. 
Dean  ft  Dean  and  J.  M.  Hunt,  aU  of  Rome, 
and  Johnston  ft  (3one,  of  Statesboro,  for  de- 
fendant in  error. 

HILL,  C.  J.  The  Ware-Hatcher  Furniture 
Company  of  Atlanta  sold  some  furniture  oo 
open  account  to  the  First  District  Agricultur- 
al and  Mechanical  School,  located  at  States- 
boro. $1,000  was  paid  on  the  account,  leav- 
ing a  balance  of  $627.60  due.  The  vendor 
was  subsequently  adjudicated  bankrupt,  and 
th^  trustees,  under  an  order  of  the  bankrupt- 
cy court,  sold  and  transferred  this  account 
to  J.  H.  Reynolds,  who  sued  out  a  purchase- 
money  attachment  in  the  city  court  of  States- 
boro, naming  as  defendants  in  his  suit  the 
school  and  its  trustees  by  name.  The  defend- 
ants, at  the  appearance  term,  made  a  mo- 
tion to  cUMnisa  the  suit,  on  the  ground  tliaft 
the  school  was  an  integral  part  of  the  state» 
being  a  state  Institution,  and  was  therefore 
exempt  from  suit,  in  the  absence  of  legisla- 
tive consent  The  motion  was  overruled, 
and,  in  the  absence  of  any  defense,  tbe  idain- 
tiff  made  out  formal  proof  of  his  account 
and  took  judgment  The  defradants  excepted. 

[1-8]  The  First  District  Agricultural  and 
Mechanical  School  was  authorized  and  es- 
tablished under  the  provision  of  the  act  of 
1906  (Georgia  Laws  1906,  p.  72),  as  codified 
in  section  1552  ot  the  Civil  Code  of  1910. 
By  this  act  it  is  de<dared  that  said  schools 
*'shall  be  branches  of  the  State  College  of 
Agriculture,  a  department  of  the  University 
of  Georgia."  By  section  1553  provision  is 
made  for  the  maintenance  of  these  schools 
from  fees  received  from  tbe  inspection  of 
fertilizers,  oils,  and  other  inspection  fees  re- 
ceived by  the  department  of  agriculture  in 
this  state.  By  section  1554  the  Governor  is 
authoi-ized  to  appoint  trustees  of  these 
schools;  and  section  1565  provides  for  the 
acceptance  by  the  trustees  of  donations  made 
by  any  citizen  of  land,  or  other  property,  for 
the  maintenance  of  said  schools,  and  for  the 
location  of  such  schools;  and  other  sections 
of  the  Code  give  to  the  trustees  authority 
to  equip  the  schools,  and  to  build  and  rent 
property  in  ccmnection  with  the  schools;  and 
it  is  contemplated  by  the  act  that  these 
schools  shall  be  supported  and  maintained, 
not  only  by  limited  appropriations  made  an- 
nually by  the  state,  but  by  private  and  per- 
sonal donations.    It  may  be  stated  that  tbe 
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agricultural  and  mecbanlcal  schools  thus  es- 
tablished and  declared  to  be  branches  of  the 
State  College  of  Agriculture,  the  latter  being 
a  department  of  the  State  University,  are 
state  institutions  to  a  certain  extent 

A  careful  examination  of  the  act  creating 
these  schools  in  the  different  congressional 
districts  of  the  state  makes  it  apparent  that 
it  was  the  intention  of  the  Legislature  to 
make  them  all  a  part  of  the  State  University, 
standing  in  the  same  relation  to  the  state 
that  the  State  University  stands.  Now,  the 
trustees  of  the  University  are  expressly 
created  ''a  body  corporate  and  politic,  by 
the  name  of  the  Trustees  of  the  University 
of  Georgia,'  by  which  they  shall  have  a 
perpetual  succession,  have  and  use  a  common 
seal,  and  be  a  person  in  law,  able  to  plead 
and  be  impleaded,  to  hold  and  acquire  real 
and  personal  estate,  with  power  to  lease  and 
otherwise  manage  the  same  for  the  good  of 
the  University.  All  money  or  property  grant- 
ed by  the  state,  or  individuals,  for  the  ad- 
vancemient  of  learning  in  general,  is  vested 
in  such  trustees."  Civil  Code,  S  1361.  And 
section  1897  designates  the  branches  of  the 
University,  naming  among  them  the  State 
College  of  Agriculture. 

It  would  seem  to  follow  from  the  f&ct 
that  the  University  of  Georgia  itself,  which 
may  be  called  the  tnmk  of  the  tree  of  edu- 
cation in  the  state  of  Georgia,  was  incorpo- 
rated as  a  body  politic,  with  power  to  sue 
and  be  sued,  all  of  its  branches,  distinctly 
made  a  part  of  the  trunk,  would  be  clothed 
with  the  same  power  and  be  subject  to  the 
same  law.  When  the  state  expressly  gave 
Its  consent  for  its  University  to  be  sued,  this 
was  express  consent  that  all  the  branches  of 
the  University  could  also  be  sued.  The  Su- 
preme Court  of  North  Carolina,  in  the  case 
of  County  Board  of  E2ducation  v.  State 
Board  of  Education,  106  N.  O.  83,  10  S.  B. 
1002,  holds  that,  where  the  state  incorporates 
an  institution  and  provides,  among  other 
things,  that  it  *'may  sue  and  be  sued  as 
such,"  this  is  sufficient  consent  to  its  being 
sued.  In  Medical  OoUege  of  Georgia  v.  Rush- 
ing, 1  Ga.  App.  468,  57  S.  E.  1083,  this  court 
held  that  "the  Medical  College  of  Georgia  is 
not  a  public  institution  of  the  state  because 
it  is  designated  by  law  as  a  branch  of  the 
University  of  Georgia,  and  it  is  liable  for 
the  torts  of  its  agents  in  the  conduct  of  its 
business  and  within  the  scope  of  their  au- 
thority," and  we  think,  also,  that  these 
agricultural  and  mechanical  schools,  estab- 
lished under  the  provisions  of  the  act  of 
1906,  although  they  are  made  branches  of 
the  State  College  of  Agriculture,  are  a  de- 
partment of  the  State  University,  and  that 
the  whole  scheme  of  the  legislation  relating 
to  their  establishment,  management,  and 
maintenance  contemplates  that,  although  in 
a  measure  largely  supported  by  the  state,  yet 
when  the  appropriation  is  made  it  ceases  to 
be  the  property  of  the  state  and  becomes  the 
property  of  the  individual  school,  and  Is  held 


by  the  trustees  of  the  school  for  its  benefit, 
and  not  for  the  benefit  of  the  state  at  large. 
These  trustees  are  authorized  to  equip  these 
schools,  and  to  maintain  and  operate  them; 
and  it  would  seem  that  this  would  include 
the  right  to  buy  furniture  for  the  school 
and  such  other  property  as  would  be  neces- 
sary in  its  maintenance  and  operation.  In 
the  case  of  Knight  v.  State,  137  Ga.  637,  73 
S.  B.  825,  It  is  held  that,  where  funds  aris- 
ing partly  from  oil  inspection  fees  and  partly 
from  private  donations  had  been  turned  over 
to  and  were  in  the  hands  of  trustees  of  a 
school  of  agriculture  and  mechanical  arts, 
established  in  a  particular  congressional  dis- 
trict, under  Civil  Code,  {  1552  et  seq.,  and 
were  deposited  by  the  treasurer  of  the  board 
of  trustees  in  his  own  name,  as  such,  in  a 
l^ank  which  was  a  state  depository,  and 
which  failed,  this  did  not  constitute  such  a 
debt  due  to  the  state  as  created  a  lien  in  its 
favor  by  virtue  of  its  general  sovereignty. 
From  that  decision  it  follows  that  the  money 
of  these  schools  arising  from  inspection  fees 
and  private  donations  is  not  the  property  of 
the  state,  but  the  property  of  these  institu- 
tions, and  subject  to  the  debts  created  by  the 
trustees. 

A  careful  study  of  the  legislation  relating 
to  the  entire  system  of  schools  and  colleges 
composing  the  University  of  Georgia  would 
seem  to  indicate  that  it  intended  to  make  all 
these  subsidiary  institutions  stand  in  the 
same  relation  to  the  state  and  the  public  as 
the  University  stands,  and  be  subject  to  sue 
and  be  sued.  This  is  the  only  reasonable  con- 
struction to  be  placed  upon  such  legislation. 
The  Legislature  could  not  have  intended  to 
authorize  the  trustees  to  maintain  these 
schools,  to  authorize  private  donations  to  be 
made  to  them,  to  authorize  their  equipment 
and  management,  and  to  put  the  public  on 
notice  of  the  right  to  deal  with  them,  with- 
out the  necessary  implication  that  as  to 
these  schools  the  state  would  not  claim  the 
constitutional  exemption  from  suit  If  the 
public  understood  that  in  dealing  with  these 
schools  through  their  boards  of  trustees  it 
was  dealing  with  the  state  in  its  sovereign 
capacity,  and  would  have  to  resort  to  the 
Legislature  of  the  state  to  be  paid  debts 
created  by  the  trustees  for  the  purpose  of 
equipping  and  maintaining  the  schools,  both 
the  management  and  usefulness  of  such 
schools  would  be  largely  impeded,  if  not  al- 
together destroyed.  In  embarking  in  an  en- 
terprise which  is  usually  carried  on  by  priv- 
ate individuals  or  companies,  it  was  the  in- 
tention of  the  state  to  waive,  as  to  this  en- 
terprise, its  sovereign  character,  and  to  con- 
fer upon  individuals  the  right  to  enforce  by 
suit  contracts  made  by  the  trustees  in  pur- 
suance of  the  powers  delegated  to  them  by 
the  act.  Western  &  Atlantic  Railroad  Co.  v. 
Carlton,  28  Ga.  180. 

It  follows  from  what  we  have  said  that 
the  contract  for  the  purchase  of  furniture, 
niade  by  the  trustees  in  behalf  of  the  First 
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District  Agricultural  and  Mechanical  School, 
was  clearly  within  the  scope  of  the  authority 
delegated  to  them  as  such  trustees.  It  was 
a  part  of  their  express  work  In  equipping  the 
school;  and  the  vendors  of  this  furniture, 
or  their  lawful  assignees  or  transferees, 
were  fully  authorized  to  sue  out  a  purchase- 
money  attachment  for  the  balance  due  on 
the  furniture,  and  the  lower  court  did  not 
err  in  refusing  to  dismiss  the  suit 
Judgment  affirmed. 


(11  Oa.  App.  621) 

PELHAM  &  H.   R.   CO.   T.   ELLIOTT. 

(No.  3,579.) 

(Court  of  Appeals  of  Georgia.     Oct  4,  1012.) 

(8yttahU9  by  the  Court  J 

1.  Trial  (J  210*>— Instructions— Cbedibid- 

ITT  OF   WITNESSES. 

"Under  the  preyious  rulings  of  this  court, 
if  a  witness  has  been  impeached,  it  is  the  duty 
of  the  jury  to  disregard  his  testimony  unless 
corroborated  in  material  particulars."  Powell 
v.  State,  101  Ga.  9  (5a),  29  S.  E.  309,  65  Am. 
St.  Rep.  277.  It  is  therefore  error,  in  a  case 
in  which  the  determination  of  the  issue  depends 
almost  entirely  upon  the  credibility  of  a  wit- 
ness whom  it  is  sought  to  impeach,  to  refuse 
a  request  that  section  5884  of  the  Civil  Code 
of  1910  be  given  in  charge  to  the  jury;  the  re- 
quest  being  in  the  exact  language  of  that  sec- 
tion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  490^94;    Dec.  Dig.  i  210.*1 

2.  New  Trial  (|  46*) —Grounds  — Separa- 
tion OF  Jury. 

A  new  trial  should  not  be  granted  for  an 
irregularity  as  to  the  separation  of  the  jury, 
which  was  known  to  counsel  at  the  time,  and 
jet  was  not  brought  to  the  attention  ox  the 
court  until  after  the  verdict. 


[Ed.  Note.— For  other  cases,  see  New  Trial- 
Cent.  Dig.  §§  86%,  87;   Dec  Dig.  %  46. •] 

3.  Appeal  and  Error  (§  972* )— Review- 
Discretion  OF  Trial  Court— Time  for  Ar- 
gument OF  Counsel. 

Extension  of  the  time  allowed  to  counsel 
for  argument^  when  there  is  no  express  rule 
upon  tne  subject,  is  a  matter  addressed  to  the 
sound  discretion  of  the  trial  judge,  and  his  dis- 
<*retion  will  not  be  controlled,  unless  it  is  maui- 
fesUy  abused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3847;  Dec.  Dig.  §  972.*] 

4.  Appeal  and  Error  (|  1060*)— Review- 
Harmless  Error— Arguments  of  Counsel. 

"Side  bar"  remarks  and  irregular  com- 
ments of  counsel,  during  the  course  of  a  trial, 
cannot  be  approved  as  conducive  to  the  de- 
corum of  the  courts;  but  they  will  not  be  held 
by  a  reviewing  court  to  be  cause  for  new  trial, 
unless  it  is  manifest  that  the  conduct  or  re- 
marks of  counsel  were  necessarily  prejudicial 
to  the  opposite  party,  and  that  the  trial  judge 
abused  his  discretion  in  not  applying  sufficient- 
ly drastic  measures  to  remove  their  injurious 
effect  and  to  enforce  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  .ind 
Error,  Cent.  Dig.  |  4135;    Dec.  Dig.  J  1060.*] 

5.  Trial  (§  133*)— New  Trl^l  (S  2»*)^  Ap- 
peal AND  Error  (§  1060*)— Arguments  of 
Counsel— Action  op  Judge. 

It  is  illegal  and  highly  prejudicial  to  a  fair 
and  just  administration  of  the  rights  of  the 
parties  for  counsel,  in  addressing  the  jury,  to 
comment  upon  matters  not  proven,  and  not 
growing  out  of  the  pleadings.     It  is  the  duty 


of  the  trial  judge  to  prevent  such  comments, 
and  he  should  at  least,  upon  a  timely  and  ai>- 
propriate  request  of  the  party  likely  to  be  prej- 
udiced thereby,  direct  the  attention  of  the  jury 
to  the  impropriety  of  the  argument  and  caa- 
tion  them  against  It.  If  statements  of  fact. 
or  comments,  unjustified  by  the  evidence,  are 
made  by  counsel,  and  it  is  apparent  that  the 
impropriety  may  be  prejudicial  to  the  opposite 
party,  and  yet  the  court  takes  no  action  to  ap- 
ply any  corrective  measure,  though  requested 
to  do  so,  a  new  trial  will  be  granted. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 


Error  from  City  Court  of  Cairo;  J.  B. 
Singletary,  Judge. 

Action  by  A.  C.  Elliott  against  the  Pelliam 
&  Havana  Railroad  Co.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

R.  0.  Bell,  of  Cairo,  and  Lane  &  Park,  of 
Macon,  for  plaintiff  in  error.  WV  J.  Willie, 
of  Cairo,  and  Smith,  Hastings  &  Ransom, 
of  Atlanta,  for  defendant  in  error. 

RUSSELXi,  J.  A.  C.  ElUott  brought  suit 
against  the  Pelham  &  Havana  Railroad 
Company,  alleging  that  while  in  the  dis- 
charge of  his  duty  as  a  conductor  on  one 
of  the  company's  trains  on  December  3, 
1909,  he  was  compelled  to  ride  on  the  top 
of  a  car,  because  there  was  no  caboose; 
that  the  car  became  derailed,  and  turned 
over,  throwing  him  from  the  top  of  the  car 
to  the  ground,  wrenching  his  ankle  and 
knee,  and  tearing  and  bruising  the  muscles 
and  nerves  of  his  spine;  that  his  capacity 
to  labor  was  thereby  entirely  destroyed, 
and  that  he  had  suffered  and  always  would 
suffer  great  pain;  that  he  was  37  years  old, 
and  was  earning  $600  per  year,  at  the  time 
of  his  injury.  The  defendant  denied  that 
it  was  operating  a  railroad  at  the  time  of 
the  injury,  admitting  only  that  its  proposed 
railroad  was  In  process  of  construction,  and 
further  denied  the  allegations  of  negligence, 
and  all  other  allegations  of  the  petition. 
The  trial  of  the  case  resulted  in  a  verdict 
for  $6,000,  and  the  defendant  excepted  to 
the  refusal  of  a  new  trial. 

Some  of  the  assignments  of  error  do  not 
present  any  sufficient  reason  for  the  grant 
of  a  new  trial.  Some  of  the  requests  to 
charge  were  properly  refused,  because  they 
were  imperfect  and  defective.  The  instruc- 
tions requested  in  some  of  the  requests,  to 
the  refusal  of  which  exception  is  taken, 
were  presented,  not  in  the  language  request- 
ed, it  is  true,  but  in  the  Judge's  own  lan- 
guage, in  substantial  compliance  with  the 
requests.  There  are  a  number  of  exceptions 
predicated  upon  the  conduct  of  the  judge  in 
failing  to  prevent  certain  incidents  of  the 
trial,  which,  it  is  claimed,  prejuciiced  the 
defendant's  case  before  the  jury,  and  which 
were  objected  to  at  the  time,  and  several 
assignments    of  error   predicated   upon   In- 
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structions  to  the  Jury  which  it  is  insisted 
were  erroneous;  but  we  do  not  think  that 
any  of  the  above-mentioned  assignments  of 
error  present  sufQcient  cause  to  authorize  a 
reversal  of  the  Judgment  refusing  a  new 
trial.  Disregarding,  however,  all  those  as- 
signments of  error  which  we  deem  to  be 
immaterial,  and  ignoring  those  which  are 
without  merit,  it  is  our  deliberate  opinion 
that  upon  three  grounds  of  the  motion  for 
new  trial  a  new  trial  is  required,  if  we  fol- 
low, as  we  are  bound  to  follow,  the  previous 
adjudications  of  the  Supreme  Ck>urt,  as 
well  as  of  this  court 

II]  1.  It  is  with  the  utmost  reluctance 
that  we  set  aside  the  verdict  of  the  Jury  in 
any  case  where  there  is  evidence  to  author- 
ize it,  and  this  court  has  not  ordered  and 
will  not  order  the  grant  of  a  new  trial  in 
any  case  where  the  trial  has  been  free  from 
substantial  error,  or  even  in  a  case  where 
error  has  been  committed,  if  the  error  is  not 
likely  to  have  affected  the  result,  where 
there  is,  as  in  this  case,  enough  evidence  to 
support  the  finding  of  the  Jury.  But  in  a 
case  where  the  verdict  rendered  is  not  the 
only  verdict  that  could  have  been  reached 
under  the  evidence  submitted,  and  it  ap- 
pears that  there  were  errors  in  the  trial 
which  may  have  affected  the  result,  and 
especially  where,  in  a  close  case,  all  those 
errors  may  have  tended  to  influence  the 
Jury  to  believe  the  witness  for  one  party 
rather  than  the  testimony  for  the  other  par- 
ty, our  duty  requires  that  a  new  trial  be 
granted,  in  order  that  the  guaranty  that 
every  person  shall  have  a  fair  trial  shall 
be  made  effectual.  Pretermitting  for  the 
present  any  discussion  as  to  whether  the  de- 
fendant sustained  its  contention  that  it  was 
only  in  the  process  of  construction  and 
had  not  become  a  common  carrier,  it  is 
manifest,  upon  a  review  of  the  evidence, 
that  the  case  turned  upon  whether  the 
injuries  from  which  the  plaintiff  claimed  to 
suffer  were  received  as  a  result  of  negli- 
gence of  the  defendant,  or  whether  his  suf- 
fering was  not  caused  by  injuries  received 
prior  to  his  employment  by  the  defendant. 
Another  controlling  issue  was  whether  the 
injury  was  due  to  the  negligence  of  the  de- 
fendant or  the  negligence  of  the  plaintiff. 
The  controlling  Issues  of  the  case  were 
largely  dependent  upon  the  credibility  of 
the  plaintiff  himself.. 

An  effort  was  made  to  impeach  him  by 
proof  of  contradictory  statements,  and  a 
proper  request  to  charge  the  Jury  upon  the 
subject  of  impeachment  was  refused  by  the 
court  The  court  further  certifies  that  the 
Jury  were  not  instructed  upon  the  subject 
at  all.  It  is  well  settled,  of  course,  that  in 
the  absence  of  a  request  a  Judge  is  not  re- 
quired to  charge  the  Jury  upon  the  law  as 
to  the  impeachment  of  witnesses;  but  it  is  no 
less  well  settled  that  to  refuse  an  appropriate 
request  upon  the  subject  is  error.    Though 


in  some  cases  the  refusal  of  a  request  that 
the  Jury  be  properly  instructed  as  to  the 
law  with  relation  to  the  impeachment  of 
witnesses,  while  error,  might  not  require  the 
grant  of  a  new  trial,  the  question  as  to 
whether  the  failure  to  charge  upon  the  sub- 
ject is  or  is  not  error  must  always  be  deter- 
mined by  the  importance  of  the  testimony 
to  the  issue,  as  well  as  its  materiality.  In 
the  case  at  bar  the  testimony  of  the  plaintiff 
was  most  material,  and  the  success  or  failure 
of  the  defendant  in  discrediting  the  plain- 
tifiTs  testimony  before  the  Jury  was  of  as 
vital  importance  to  the  defendant  as  that 
the  Jury  should  believe  it  was  essential  to 
the  plaintiff.  Though  it  is  usually  unim- 
portant that  the  attention  of  an  intelligent 
Jury  be  directed  to  circumstances  that  may 
have  affected  the  credibility  of  a  witness 
who  has  testified  in  the  case,  yet  in  such  a 
case  as  the  one  now  before  us,  where  tlie 
credibility  of  the  witness  as  to  the  very  vi- 
tals of  the  case  is  attacked,  not  only  by  tes- 
timony denying  the  facts  to  which  he  testi- 
fies, but  by  an  attempt  to  show  that  his 
character  is  such  that  he  is  not  worthy  of 
belief,  it  may  be  a  substantial  right  (and 
frequently  is)  to  have  the  court  call  the  at- 
tention of  the  Jury  to  the  impeaching  testi- 
mony, and  instruct  them  as  to  the  effect 
they  must  legally  give  it,  in  case  they  believe 
the  testimony  introduced  for  the  purpose  of 
impeachment  is  true.  It  is  true  the  law 
leaves  it  in  every  case  to  a  party  to  say  how 
important  he  considers  it  to  be  to  his  case 
that  the  Jury  shall  be  instructed  as  to  the 
rules  governing  the  consideration  of  such 
testimony  and  its  effect  upon  the  case;  and 
for  that  reason,  therefore,  it  is  not  error  for 
the  Judge  to  omit  to  refer  to  the  subject,  if 
he  is  not  requested  to  do  so.  But  if  a  party 
considers  it  material,  he  cannot  be  deprived 
of  the  right  to  have  the  Jury  properly  in- 
structed upon  this  branch  of  the  law  merely 
because  he  may  at  his  option  exercise  the 
right  or  decline  to  avail  himself  of  it 

Even  if  the  Jury  believes  the  testimony  of 
previous  contradictory  statements  relating 
to  matters  material  to  the  issue,  and  even 
though  the  proof  of  these  contradictory 
statements  may  impeach  the  witness  to  the 
satisfaction  of  the  Jury,  they  may  overlook 
their  right  to  disregard  his  testimony  entire- 
ly, if  they  are  satisfied  that  he  swore  will- 
fully and  knowingly  falsely.  For  this  rea- 
son the  court  should  have  charged  the  Jury, 
as  requested,  that,  **when  a  witness  is  suc- 
cessfully contradicted  as  to  material  mat- 
ter, his  credit  as  to  other  matters  is  for 
the  Jury;  but  if  a  witness  swear  willfully 
and  knowingly  falsely,  his  testimony  ought 
to  be  disregarded  entirely,  unless  corrobo- 
rated by  circumstances  or  other  unimpeach- 
ed  evidence.  It  is  for  the  Jury  to  determine 
the  credit  to  be  given  the  testimony,  where 
impeached  for  general  bad  character  or  for 
contradictory  statements  out  of  court"    The 
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instruction  requested  was  In  the  very  lan- 
guage of  section  5884  of  tbe  Civil  Code  of 
1910,  and,  under  our  view  of  it,  the  princi- 
ple was  not  inapplicable  for  any  of  the  rea- 
sons stated  by  the  learned  counsel  for  the 
defendant  in  error.  This  section  of  the  Code 
may  be  subject  to  the  criticism  suggested  by 
Prof.  Wigmore  (2  Wigmore  on  EMdence,  S 
1111);  but  the  only  point  which  we  can  con- 
sider is  the  applicability  of  the  section,  for 
It  is  the  duty  of  the  courts  to  enforce  the 
law  as  they  find  it,  and,  until  repealed,  this 
section  is  a  part  of  the  law.  Harris  v.  State, 
1  Ga.  App.  136  (3),  57  S.  E.  937;  Southern 
Railway  Company  v.  Peek,  6  Ga.  App.  43  (1), 
64  S.  B.  308 ;  McCuUough  v.  Sawtell,  134  Ga. 
512  (3),  68  S.  B.  89 ;  Powell  v.  State,  101  Ga. 
9  (5),  29  S.  E.  309,  65  Am.  St  Rep.  277; 
Rouse  V.  State,  136  Ga.  356  (4),  71  S.  B. 
667  (4). 

[2]  2.  E^xception  is  taken  to  the  court's  per- 
mitting the  Jury  to  disperse  and  remain  sep- 
arate during  the  night,  while  the  case  was 
in  progress  and  after  a  considerable  portion 
of  the  evidence  had  been  submitted,  without 
consent  of  the  defendant's  counsel,  and  with- 
out cautioning  the  Jury  or  giving  them  any 
instruction  whatever  in  regard  to  the  con- 
sideration of  the  case  by  them,  or  the  mak- 
ing up  of  their  minds  upon  the  same,  and 
without  cautioning  them  not  to  talk  with  or 
accept  any  courtesies  from  any  one  connect- 
ed with  the  case;  the  Jury  being  dismissed 
without  any  instructions,  caution,  or  refer- 
ence of  any  kind  whatsoever.  It  Is  insisted 
that  this  was  especially  prejudicial,  because 
the  trial  of  the  case  attracted  attention  in 
the  city  court  of  Cairo,  the  courtroom  was 
crowded,  and  the  case  was  almost  the  sole 
topic  of  conversation  about  the  hotel  and 
on  the  streets  of  the  dty.  This  ground  of 
the  motion  is  not  fully  approved  by  the  trial 
Judge,  and  hence  could  not  be  considered. 
But  in  no  event  should  a  new  trial  be  grant- 
ed for  an  irregularity  as  to  the  separation 
of  the  Jury,  which  was  known  at  the  time 
to  the  counsel  for  the  defendant,  and  yet 
was  not  brought  to  the  attention  of  the  court 
until  after  the  verdict.  Rlggins  v.  Brown,  12 
Ga.  272;  Waller  v.  State,  2  Ga.  App.  636  (3), 
58  S.  E.  1106. 

[31  3.  Error  is  assigned  because  the  court 
allowed  Hon.  Hoke  Smith,  counsel^ for  the 
plaintiff,  in  his  concluding  argument  to  the 
Jury,  over  the  written  protest  of  defendant's 
counsel,  to  speak  several  minutes  beyond  the 
time  allowed  by  the  rules  of  the  court  for 
argument;  no  additional  time  having  been 
asked  for.  It  is  alleged  that  the  court  erred 
in  refusing  to  grant  a  mistrial  because  of  this 
additional  allowance  of  time,  and  that  "it 
was  particularly  hurtful  to  the  defendant, 
because  of  the  great  personal  influence  of 
said  counsel,  and  the  position  occupied  by 
him  as  Governor-elect  of  the  state  of  Georgia, 
and  because  the  courtroom  was  crowded 
with  the  friends,  admirers,  and  political  sup- 
porters of  the  counsel,  who  constantly  mani- 


fested the  greatest  interest  in  and  approval 
of  his  argument,  which  could  not  but  be  ob- 
served by  the  Jury,"  and,  movant  insists,  in- 
fluenced them  against  the  defendant  To  this 
ground  the  court  only  gives  qualified  ap- 
proval, by  certifying  that  the  plaintilTs  .coon- 
sel  did  speak  several  minutes  longer  than 
counsel  for  the  defendant,  and  adds  that,  un- 
der the  practice  in  the  city  court  of  Cairo, 
argument  of  counsel  is  not  limited,  and  coun- 
sel are  permitted  to  argue  as  long  as  they 
please.  The  court  further  certifies  that,  if 
there  was  any  interest  manifested  in  the  ar- 
gument of  counsel  or  approval  thereof,  the 
court's  attention  was  not  called  to  it  by 
movant's  counseL  Under  this  qualifying 
note,  nothing  is  left  for  us  to  pass  upon  but 
the  fact  that  counsel  for  one  of  the  parties 
spoke  longer  than  the  other,  and  that  the 
court  declined  to  grant  a  mistrial  for  this. 
We  certainly  could  not  hold  that  this  was 
error,  or  that,  under  the  circumstances  as 
they  really  occurred,  and  as  certified  to  by 
the  Judge,  there  was  any  abuse  of  his  dis- 
cretion. There  are  occasions  where  the  cir- 
cumstances require  the  Judge  to  intervene  ex 
mere  motu,  and  stop  conduct  or  language  in 
the  pres^ice  of  the  Jury  which  may  be  prej- 
udicial to  the  rights  of  the  litigant  or  deroga- 
tory to  the  dignity  of  the  court;  but  such 
matters  as  are  referred  to  in  the  present  as- 
signment of  error  cannot  properly  be  made 
ground  for  exception,  unless  the  attention  of 
the  court  is  called  to  them  at  the  time.  We 
do  not  think  that  the  mere  fact  that  connsel 
exceeds  the  limit  of  time  allowed  by  law  for 
argument  would  ordinarily  be  good  ground 
for  mistrial,  for,  if  time  is  the  only  thing 
the  counsel  is  consuming,  he  will  be  more  apt 
to  benefit  the  opposite  party,  by  wearying 
the  Jury  and  thus  prejudicing  them  against 
his  own  client  than  otherwise. 

[4]  4.  The  practice  of  indulging  in  "side 
bar"  remarks  is  not  to  be  approved.  The 
trial  Judge  should  do  eversrthing  in  his  power 
to  maintain  tlie  decorum  of  his  court  and 
advance  Justice  by  orderly  procedure.  How- 
ever, irregular  comments  of  counsel  during 
the  course  of  trial  will  not  be  held  by  the 
reviewing  court  to  be  error,  unless  It  is 
manifest  that  the  trial  Judge  abused  his  dis- 
cretion, in  not  applying  sufficiently  drq.8tic 
measures  to  enforce  order  in  a  case  where 
it  is  plain  that  the  conduct  or  remarks  of 
counsel  cannot  fall  to  be  prejudicial. 

[6]  5.  In  the  fifteenth  ground  of  the  amend- 
ed motion  for  a  new  trial  complaint  is  made 
that  the  leading  counsel  for  the  plaintiff  in 
the  lower  court,  Hon.  Hoke  Smith,  who  was 
then  Governor-elect  of  the  state  of  Greorghi, 
in  his  concluding  argument,  referred  to  his 
previous  knowledge  of  the  plaintiff  in  the 
city  of  Atlanta,  when  he  was  a  street  car 
conductor  in  that  city,  and  stated  that  be 
believed  in  the  plaintiff,  knew  that  he  was 
injured,  believed  in  his  testimony,  and  be- 
lieved he  was  injured  to  the  full  extent  he 
claimed.     The  defendant's  counsel  objected 
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to  these  Btatements,  and  requested  tbe  court 
to  charge  the  Jury  that  they  most  try  the 
case  on  the  evidence,  and  not  on  the  person- 
al belief,  of  counseL  The  court  declined  to 
do  this,  and  did  not  even  caution  the  Jury 
in  regard  to  the  statements  of  belief  by 
plaintiff's  counsel.  In  the  instructions  of 
the  court  to  the  Jury  there  is  no  reference 
to  the  matter,  and  it  does  not  appear  that 
the  remarks  to  which  objection  was  made 
were  withdrawn  or  explained.  If  the  ques- 
tion presented  were  a  new  one,  we  should 
not  be  inclined  to  consider  that  the  exception 
presented  a  good  ground  for  a  new  trial  in 
a  case  in  which  the  evidence  would  authorize 
the  result  reached  by  the  Jury,  and  we  would 
not  feel  Justified  in  setting  aside  their  ver- 
dict merely  because  of  counsePs  expressions 
of  his  belief.  If  the  question  were  here 
presented  for  the  first  time,  we  would  un- 
hesitatingly declare  our  confidence  in  the 
ability  of  a  Jury  of  ordinary  intelligence  to 
disregard  Improper  argument,  and  their  abil- 
ity to  place  their  finding  upon  the  facts  de- 
rived from  the  sworn  testimony  of  the  wit- 
nesses and  the  law  as  it  should  be  given 
them  in  charge  by  the  court.  But  the  ques- 
tion before  us  is  not  a  new  one  in  Georgia, 
and  the  only  duty  which  devolves  upon  us 
is  to  determine  whether  the  argument  com- 
plained of  falls  within  the  well-settled  rule, 
for  the  infraction  of  which  the  grant  of  a 
new  trial  is  mandatory,  and  to  inquire 
whether  there  is  anything  in  the  circum- 
stances of  the  present  case,  as  they  are  set 
before  us  by  the  record,  which  so  distinguish 
it  from  the  cases  heretofore  adjudicated  that 
we  can  truthfully  say  it  is  not  within  the 
general  rule. 

It  may  be  said,  in  passing,  that  the  state- 
ment, which  appears  more  than  once  in 
the  motion  for  new  trial — ^that  the  distin- 
guished counsel  was  at  the  time  "Governor- 
elect  of  the  state  of  Georgia"  has  no  other 
bearing  than  that  the  effect  of  improper 
argument,  or  of  counsel  testifying  in  argu- 
ment, is  always  more  damaging  in  proportion 
to  the  admitted  character  and  standing  of 
the  counsel.  A  remark  or  improper  argu- 
ment from  an  insignificant  barrister  might 
be  highly  improper  and  illegal,  and  yet,  as 
a  matter  of  fact,  be  but  little  prejudicial  or 
entirely  harmless  in  its  effect,  while  the  same 
remark  from  one  whose  learning,  character, 
and  ability  made  him  a  tower  of  strength 
could  not  be  lightly  turned  aside,  and  might 
work  untold  injury  to  its  object  The  state- 
ments paade  by  the  counsel  in  the  present 
case  must  be  admitted  to  trench  more  largely 
on  the  rights  of  the  witness  than  the  remarks 
of  the  solicitor  general  in  Georgia  Railway 
&  Electric  Company  v.  Dougherty,  4  Ga.  App. 
614,  62  S.  E.  158;  but  the  rule  is  an  old  one. 
Without  deciding  the  question  in  finality,  the 
court,  in  Berry  v.  State,  10  Ga.  511,  con- 
demned the  practice.  In  Mitchum  v.  State, 
11  Ga.  616,  the  court  proceeded  to  deal  with 


the  question  at  length,  and  to  lay  down  a 
definite  rule,  which  has  been  followed  ever 
since.  In  view  of  our  personal  opinion,  ,as 
well  as  of  the  importance  of  the  matter  to 
the  profession,  we  deem  it  not  inappropriate 
to  quote,  in  extenso,  the  reasons  of  Judge 
Nisbet : 

"We  have  had  occasion  to  consider  the 
habit  of  counsel,  in  addressing  the  Jury,  of 
commenting  upon  matters  not  proven  and  not 
growing  out  of  the  pleadings  before,  and 
have  been  content  with  visiting  it  with  a 
decided  and  emphatic  disapproval.  Berry  v. 
State,  10  Ga.  622,  523.  We  entertain  no 
shadow  of  doubt  as  to  the  necessity  of  pro- 
nouncing it,  as  we  now  do,  illegal  and  highly 
prejudicial  to  a  fair  and  just  administration 
of  the  rights  of  parties,  either  on  the  criminal 
or  civil  side  of  the  court.  It  is  the  duty  of 
the  court  to  prevent  such  comments,  and  in  all 
cases  where  this  is  not  done  we  shall  hold, 
as  we  rule  in  this  case,  that  it  is  good  ground 
for  a  new  trial.  There  was,  It  is  true,  some 
excuse  for  the  license  conceded  the  solicitor 
general  in  this  case,  in  the  fact  that  the  coun- 
sel for  the  prisoner  had  already'  taken  the 
same  liberty  in  his  argument  to  the  jury.  The 
solicitor  general,  no  doubt,  felt  called  upon 
by  the  obligations  of  his  office  to  remove  any 
wrong  impression  which  the  argument  of 
the  counsel  for  the  prisoner  had  made  as  to 
the  credibility  of  the  witness.  Disregarding, 
however,  these  things,  we  have  no  option 
but  to  make  this  the  occasion  of  establishing 
a  rule  upon  this  subject  In  doing  this,  I 
am  sure  that  it  is  scarcely  necessary  to  say 
that  we  disclaim  any  purpose  of  inflicting  a 
personal  censure  upon  the  able  and  upright 
judge  who  presided  in  the  cause,  or  upon  the 
counsel  and  the  prosecuting  officer.  If  no 
other  reason  existed  for  this  disclaimer  (and 
there  are  many),  sufficient  reason  would  be 
found  in  the  usage  of  our  courts,  which  has 
gone  very  far  to  sanction  the  habit  referred 
to.  Its  practical  tendency  is  bad  upon  the 
court,  the  bar,  and  the  Jury.  If  this  were  all, 
perhaps  our  duty  would  stop  with  the  expres- 
sion of  such  an  opinion ;  but  this  is  not  all, 
for  in  our  judgment  it  is  violative  of  the 
rights  of  the  citizen  litigant  in  the  courts  of 
justice,  and,  if  so,  we  are  not  at  liberty  to 
stop  short  of  making  it  cause  for  new  trial. 

**It  is  not  foreign  to  the  subject  to  say  that 
it  is  the  duty  of  counsel  to  guard,  by  the  most 
scrupulous  propriety  of  demeanor,  in  the  con- 
duct of  a  cause,  the  dignity  and  honor  of  the 
profession.  Connected  as  it  is,  most  intimate- 
ly, with  the  administration  of  justice,  it 
should  be  protected  most  vigilantly  from  fall- 
ing into  popular  disrepute.  It  ought,  as  I 
verily  believe  it  does,  to  command  the  respect 
of  the  wise,  and  the  reverence  of  the  good. 
Power  and  place,  hereditary  wealth,  stupid- 
ity in  high  social  position,  and  even  genius, 
pandering  to  a  popular  taste  for  caricature, 
jealous  of  the  power  which  it  wields  upon  gov- 
ernments, have  labored  to  degrade  it    Still 
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in  tliUi  conntry  and  in  England,  If  nowhere 
«l8e,  tbe  bar  is  the  ladder  upon  which  men 
monnt  to  distinction,  the  lawyer  is  the  cham- 
pion of  popular  rights,  the  class  to  which  he 
belongs  is  more  influential  than  any  other, 
and  counsel,  yes,  feed  counsel,  is  indispen- 
sable to  a  fair  and  full  administration  of  Jus- 
tice. When  learning  and  character,  and 
practiced  skill,  and  eloquence,  and  enthusi- 
asm, chastened  by  discretion,  are  enlisted  in 
behalf  of  the  litigant,  he  may  rest  assured 
that  he  holds  in  his  counsel  the  very  best 
guaranty  against  all  forms  of  wrong  and  op- 
pression in  the  administration  of  the  law. 
It  is  true  that  he  is  paid  for  his  services — 
and  what  of  that?  Are  not  princes  and 
premiers,  presidents  and  priests,  also  paid? 
One  thing  never  yet  was  bought  with  money, 
and  that  is  the  soul-engrossing  identiflcation 
of  counsel  with  his  client  It  is  the  gratui- 
tous bestowal  of  his  sympathy,  drawing  forth 
the  masterly  powers  of  his  genius  and  the 
rich  treasures  of  his  learning,  that  makes 
the  great  lawyer,  the  honored  and  influen- 
tial citizen,  The  approval  of  conscience  and 
the  respect  of  good  men  are  his  reward — 
far  richer  than  the  stipulated  fee  of  these 
days,  or  the  honorarium  of  the  Roman  ad- 
vocate. If  I  thus  magnify  the  oflBce  of  the 
counsel.  It  is  for  the  purpose  of  saying  that 
Its  very  importance  makes  indispensable  the 
•exclusion  of  the  habit  which  we  now  con- 
demn. 

"But  I  proceed,  claiming  the  Indulgence  on 
account  of  these   general  remarks,   of  the 
•critical  professional  reader,  to  test  the  rule 
we  lay  down  by  strictly  legal  considerations. 
That  rule  is  that  it  is  contrary  to  law  for 
<M>unsel  to  comment  upon  facts  not  proven. 
He  represents  his  client;  he  is  the  substitute 
of  his  client ;  whatever  the  client  may  do  in 
the   conduct   of    his    cause,    therefore,    his 
counsel  may  do.    In  relation  to  his  liberty  of 
speech,  the  largest  and  most  liberal  freedom 
is  allowed,  and  the  law  protects  him  in  it 
The  right  of  discussing  the  merits  Of  his 
cause,  both  as  to  the  law  and  the  facts,  is 
Indispensable  to  every  party ;  the  same  right 
appertains  to  his  counsel.    The  range  of  dis- 
cussion is  wide — ^very  wide.    He  is  entitled 
to  be  heard  in  argument  upon  every  ques- 
tion of  law  that  may  arise  in  the  cause;  in 
his  addresses  to  the  Jury  it  is  his  right  to 
descant  upon  the  facts  proven  or  admitted 
in  the  pleadings,  to  arraign  the  conduct  of 
parties,  impugn,  excuse.  Justify,  or  condemn 
motives,  so  far  as  they  are  developed  in  evi- 
dence,  assail   the   credibility   of   witnesses, 
when  that  is  impeached  by  direct  evidence, 
or  by  the  inconsistency  or  incoherence  of  his 
testimony,  his  manner  of  testifying,  his  ap- 
pearance, or  by  circumstances.    His  illustra- 
tions may  be  as  various  as  are  the  resources 
of  his  genius ;  his  argumentation  as  full  and 
profound  as  his  learning  can  make  it;  and 
he  may,  if  he  will,  give  play  to  his  wit,  or 
wing  to  bis  Imagination.    To  his  freedom  of 


speech,  however,  there  are  some  limitations. 
It  has  been  found  difficult  to  prescribe  a  le- 
gal limitation  to  the  lawyer's  liberty  of 
speech  in  the  performance  of  his  duties  in 
a  cause.  That  the  discussions  should  be  /ree 
is  perfectly  obvious;  and  even  abuses  should 
be  tolerated,  rather  than  a  privilege  so  Tain- 
able  should  be  abridged.  We  feel  the  delica- 
cy of  the  ground  upon  which  we  tread,  and 
are  solicitous  of  being  understood  as  carry- 
ing our  present  ruling  no  farther  than  to 
cover  the  precise  question  made  in  the  as- 
signment 

''Statements  of  facts  not  proven,  and  com- 
ments thereon,  are  outside  of  a  cause;  they 
stand  legally  Irrelevant  to  the  matter  in 
question,  and  are  therefore  not  pertinent. 
If  not  pertinent,  they  are  not  within  the 
privilege  of  counsel.  Trial  by  Jury!  How 
imperfect  a  privilege  would  tiiat  be,  if  the 
forms  of  law  were  abandoned — If  the  rules 
of  evidence  were  disregarded!  An  essential 
element  in  the  trial  by  Jury  is  that  their 
verdict  shall  be  rendered  according  to  the 
facts  of  the  case,  legally  produced  to  them. 
They  are  sworn  to  give  their  verdicts  accord- 
ing to  evidence,  and  if  they  find  without 
evidence,  or  against  evidence,  a  new  trial 
will  be  granted.  They  cannot  even  render 
a  verdict  upon  knowledge  within  their  own 
breasts;  but,  if  a  Juryman  has  knowledge 
of  facts  pertinent  to  the  issue^  he  may  be 
sworn.  The  law,  with  great  carefulness, 
prescribes  rules  by  which  facts  are  to  be  sub- 
mitted to  the  Jury.  Testimony  must  be  rele^ 
vant;  the  best  evidence  the  nature  of  the 
case  admits  must  be  produced;  hearsay  is 
excluded;  interest  in  the  witness  will  dis- 
qualify, etc.;  and  by  our  own  €k>nstltutloo 
in  criminal  cases  the  witnesses  are  to  be 
confronted  with  the  prisoner.  He  has  in  all 
cases  the  right  of  cross-examination.  All 
these  and  many  more  rules  «re  prescribed 
for  the  ascertainment  of  the  truth  of  these 
facts  upon  which  verdicts  are  to  be  rendered. 
The  law  to  be  administered  may  depend  upon 
the  facts  proven.  *Ex  facto  oritur  Jus.' 
'And  if  the  fact,'  writes  Blackstone,  *ls  per- 
verted or  misrepresented,  the  law  which 
arises  from  thence  wiU  unavoidably  be  un- 
just or  partial;  and  in  order  to  prevent  this, 
it  is  necessary  to  set  right  the  fact,  and  es- 
tabllsh  the  truth  contended  for,  by  appeal- 
ing to  some  mode  of  probation  or  trial,  whldi 
the  law  of  the  country  has  ordained  for  a 
criterion  of  truth  and  falsehood.'  8  Black. 
Com.  330. 

"When  counsel  are  permitted  to  state 
facts  in  argument,  and  to  comment  upon 
them,  the  usage  of  the  courts  regulating 
trials  is  departed  from,  the  laws  of  evidence 
are  violated,  and  the  full  benefit  of  trial  by 
Jury  is  therefore  denied.  It  may  be  said,  in 
answer  to  these  views,  that  the  statements 
of  counsel  are  not  evidence,  that  the  court 
is  bound  so  to  instruct  the  Jury,  and  that 
they  are  sworn  to  render  a  Tordict  only  ac- 
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cording  to  the  evidence.  While  this  is  true, 
yet  the  effect  is  to  bring  the  statements  of 
counsel  to  bear  upon  the  verdict  with  more 
or  less  force,  according  to  circumstances; 
and  if  they  in  any  degree  influence  the  find- 
ing, the  law  is  violated,  and  the  purity  and 
impartiality  of  the  trial  are  tarnished  and 
weakened.  If  not  evidence,  then  without 
doubt  the  jury  have  nothing  to  do  with  them, 
and  the  lawyer  no  right  to  make  them.  And 
Just  here  the  argument  might  be  rested.  It 
is  not  reasonable  to  believe  the  Jury  will  dis- 
regard them.  They  may  struggle  to  disre- 
gard them,  and  still  be  left  involuntarily  to 
shape  their  verdict  under  their  influence. 
That  influence  will  be  greater  or  less,  ac- 
cording to  the  character  of  counsel,  his  skill 
and  adroitness  in  argument,  and  the  natural- 
ness with  which  the  statements  stand  con- 
nected with  other  facts  and  circumstances  in 
the  case.  To  an  extent  not  definable,  yet  to 
a  dangerous  extent,  they  are  evidence,  not 
given  under  oath,  without  cross-examination 
and  irrespective  of  all  precautionary  rules 
by  which  competency  is  tested. 

"In  this  case  the  statements  and  com- 
ments had  reference  to  the  character  and 
credibility  of  the  witness.  I  know  of  no 
rule  of  law  which  authorizes  the  credibility 
of  a  witness  to  be  impeached  or  fortified 
thus.  The  manner  of  attacking  or  defending 
the  character  of  a  witness  is  fixed  by  law, 
and  fixed,  among  other  things,  that  he  may 
not  be  subject  to  irregular  and  irresponsible 
assaults  upon  his  veracity  and  fairness.  He, 
as  well  as  parties  and  counsel,  has  rights, 
which  it  is  the  duty  of  the  court  to  protect. 
It  were  a  cruel  injustice  to  permit  his  char- 
acter to  be  driven  to  and  fro,  like  the  shut- 
tlecock, by  outside  statements  of  counsel. 
Where  shall  the  license  stop?  If  allowed 
against  the  credibility  of  a  witness,  then 
with  equal  reason  they  are  to  be  allowed  as 
touching  the  merits  of  the  issue.  If  crimi- 
nation is  granted,  recrimination  cannot  be  re- 
fused. If  statements  on  one  side  are  per- 
mitted, counter  statements  on  the  other 
cannot  be  denied.  If  allowed  to  men  of  the 
highest  honor,  they  cannot  be  denied  to 
those  few  to  be  found  in  every  profession 
destitute  of  all  honorable  principle.  The  con- 
cession, carried  out  In  its  legitimate  conse- 
quences, would  convert  the  stem,  infiexlble 
law  and  order  of  a  court  of  Justice  Into  con- 
fusion, uncertainty,  and  injustice." 

Judgment  reversed. 

POTTLE,  J.,  not  presidingi 

(11  Oa.  App.  668) 

EDWARDS  V.  PRICE  et  aL     (No.  4,243.) 
(Court  of  Appeals  of  Georgia.     Oct.  9,  1912.) 

(Byllahu9  by  the  Court,) 

1.  Chattel  Mobtqages    (|  291*)— Pobeclo- 
suRE— Affidavit  as  to  Debt. 

In  the  foreclosare  of  mortgages  on   per- 
sonalty,  the  statute   provides   that   the    mort- 


gagee, in  person,  or  by  his  agent  or  attorney 
in  fact  or  at  law,  shall  make  an  affidavit  be- 
fore a  proper  officer,  designated  by  the  statute, 
of  the  amount  of  principal  and  the  interest 
due  on  the  mortgage,  etc  This  affidavit  is  a 
necessary  basis  of  the  mortgage  foreclosure, 
and  without  it  the  foreclosure  proceeding,  and 
the  fi.  fa.  and  levy  based  upon  it,  are  mere 
nullities,  and  are  subject  to  collateral  attack 
for  lack  of  such  affidavit  in  any  court  Civil 
Code  1910,  S  3286;  Meadows  v.  Alexander,  1 
Ga.  App.  40,  67  S.  E.  901. 

[Ed.    Note.— -For    other    cases,    see    Chattel 
Mortgages,   Cent.    Dig.    i   580;    Dec.    Dig.    i 

2.  Chattel  Mobtgaoes  (§  283*)— AcmoN  ow 

FOBTHCOMINO  BOND— DEFENSES. 

Where  property  levied  upon  under  an  ex- 
ecution based  upon  an  alleged  mortgage,  fore- 
closure was  replevied,  and  a  forthcoming  bond 
made  by  the  plaintiff  in  the  mortgage  foreclo- 
sure, and  it  appeared,  in  a  suit  on  the  forth* 
coming  bond,  that  no  affidavit  was  made  as  a 
basis  of  the  foreclosure,  the  suit  was  prop- 
erly dismissed;  there  being  no  authority  for 
the  levying  officer  to  make  the  levy  or  to  take 
the  forthcoming  bond.  The  lack  of  an  affida- 
vit as  a  basis  of  such  foreclosure  extended  to* 
the  validity  of  the  process.  Smith  v.  Locke tt, 
73  Ga.  104;  Oliver  v.  Warren,  124  Ga.  651,  68 
S.  B.  100,  4  L.  R  A.  (N.  S.)  1020,  110  Am. 
St  Rep.  188. 

[Bid.    Note.— For    other    cases,    see    Chattel 
Mortgages,  Cent.  Dig.  H  669,  672;    Dec  Dig. 
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3.  Chattel  Mobtoaoes  (J  271*)— Requisites 
AND  Validity— Sign ATUBE— Attestation. 
A  paper  purporting  to  be  an  affidavit  made 
by  the  attorney  at  law  for  the  mortgagee  in 
foreclosure  proceedings,  bat  which  appears  not 
to  have  been  signed  by  the  affiant  or  attested 
by  any  officer,  is  not  an  affidavit,  and  cannot 
be  the  basis  oi  a  mortgage  foreclosare.  In  this 
state  the  signature  of  the  affiant  is  necessary 
to  the  validly  of  the  affidavit  Riley  v.  War- 
renton,  120  Ga.  368,  47  a  E.  972. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  ||  666-668;  Dec.  Dig. 
1271.*] 

Error  from  City  Court  of  Albany;  D.  P. 
Crosland,  Judge. 

Snit  on  a  forthcoming  bond  by  F.  G.  Ed- 
wards, as  sheriff,  for  the  use  of  E.  F.  Jade- 
son,  against  S.  F.  Price  and  others.  From 
a  judgment  dismissing  the  petition  on  demur- 
rer, plaintiff  brings  error.  Pending  the  writ 
of  error  the  sheriff  died,  and  Fanny  T.  Ed- 
wards, his  executrix,  was  made  par^  plain- 
tiff  in  error.    Affirmed. 

Lb  Lb  Ford,  of  Albany,  for  plaintiff  In  er- 
ror. Ed.  R.  Jones  and  R.  J.  Bacon*  both  of 
Albany,  for  defendants  In  error. 

HILL,  C.  J.    Judgment  affirmed. 


01  Oa.  App.  635) 

R.  P.  WILLIAMS  &  CO.  et  aL  v.  UNITED 

STATES  FIDELITY  &  GUARANTY 

CO.     (No.  4,270.) 

(Court  of  Appeals  of  Georgia.    Oct  9,  1912.) 

(Syllabus  by  the  Court.) 

1.  Principal   aseud    Subett    (§   175*)— Con- 
struction     OF      CONTBAGT  —  ACTION      FOR 

Breach. 

Where,  in  consideration  of  the  execution 
of  a  bond  by  a  surety  company,  the  condition 


•For  other  eases  ses  same  topic  and  section  NUMBER  in  Dec.  Dig.  4  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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of  which  was  the  faithful  performance  by  the 
principal  of  a  certain  budding  contract,  the 
principal  executed  a  written  instrument  as  a 
part  of  the  application  for  the  bond,  agreeing 
to  indemnify  the  surety  company  "against  all 
loss,  .costs,  damages,  charges,  and  expenses 
whatever  resulting  from  any  act,  default,  or 
neglect"  of  the  principal  which  the  surety 
might  "sustain  or  incur,''  the  indemnitv  agree- 
ment of  the  principal  was  not  merged  in  and 
extinguished  by  the  bond,  but  suit  for  its 
breach  could  be  brought  thereon  at  any  time 
within  the  statutory  period. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  §§  505-509;  Dec.  Dig. 
§  175.'»] 

2.  Bankbuptct  (I  316*)--Pbovable  Dbbts— 
''Sustain  ob  Incub." 

The  liability  of  the  principal  to  the  surety 
in  the  bond,  under  the  indemmty  agreement  set 
forth  above,  does  not  constitute  a  claim  prov- 
able in  bankruptcy  against  the  estate  of  the 
principal  until  the  surety  has  actually  paid  the 
obligee  in  the  bond  the  damages  sustained  bv 
reason  of  the  principal's  default.  No  such 
damage  has  been  sustained  or  incurred  by  the 
surety,  within  the  meaning  of  the  agreement, 
ontil  after  actual  payment 

.  [Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  f§  474-476;    Dec.  Dig.  |  316.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3527,  3528.] 

f Additional  Syllabus  hy  Editorial  StaftJ 

3.  Bankbuptcy     (§     314*)  —  **Axlowablb 
Debts"— **Pbova|ble  Debts." 

A  deed  is  not  allowable  in  bankruptcy, 
unless  it  is  provable;  but  it  may  be  provable, 
without  being  allowable.  Allowability  implies, 
not  only  provability,  but  also  validity;  and  if 
for  any  reason  the  claim  is  improper,  or  if 
there  is  a  good  defense  to  it,  it  is  not  allow- 
able, though  it  may  be  provable,  as  a  debt. 

[Ed.  Note.— For  other  cases,  see  Badkruptcy, 
Cent  Dig.  §|  469-473,  478,  483-487,  489,  490; 
Dec  Dig.  §  314.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  pp.  5746,  5747.] 

4.  Indemnity  (§  1*)— Natube  of. 

"Indemnity''  consists  in  the  obligation  or 
duty  resting  on  one  person  to  make  good  any 
loss  or  damage  another  has  incurred  while  act- 
ing at  his  request  or  for  bis  benefit. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent.  Dig.  §  1;    Dec.  Dig.  §  !.• 

For  other  definitions,  see  Words  and  Phras- 
es, YoL  4,  pp.  3539,  3540.] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  United  States  Fidelity  & 
Guaranty  Company  against  R.  P.  Williams 
&  Co.  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

The  case  as  made  by  the  petition  was  sub- 
stantially as  follows:  The  defendants  en- 
tered into  a  contract  for  the  building  of  a 
schoolbouse  in  the  state  of  Florida.  They 
executed  to  the  trustees  of  the  school  a 
bond  in  the  penal  sum  of  $7,500,  conditioned 
to  faithfully  comply  with  all  of  the  terms 
of  the  contract.  The  bond  further  provided 
that  if  the  principals  should  fail  to  comply 
with  the  conditions  of  the  contract  to  such 
an  extent  that  the  same  should  be  forfeited, 
the  surety  should  have  the  right  to  assume 
the  contract  and  to  sublet  or  complete  the 
building,   whichever  the  surety  might  elect 


to  do ;  that  in  the  event  of  a  breach  of  any 
of  the  conditions   of   the  bond   the  surety 
should  be  subrogated  to  all  the  rights  of  the 
principals  under  the  contract,  and  all  defer- 
red payments  and  all  money  and  property  at 
that  time  due  and  payable,  or  which  might 
thereafter  become  due  and  payable,  to  the 
principals    under    the    contract,    should    be 
credited  upon  any  claim  which  the  trustees 
might  make  upon  the  surety  because  of  the 
breach  of  contract     The  bond  was  issued 
pursuant  to  a  written  application  made  to 
the  surety  company  by  the  contractors,  in 
which  application  they  agreed  to  indemnify 
the  surety  "against  all  loss,  costs,  damages, 
charges,    and    expenses   whatever   resulting 
from  any  act,  default,  or  n^lect  of  ours  that 
said  United  States  Fidelity  &  Guaranty  Com- 
pany may  sustain  or  incur  by  reason  of  Its 
having  executed  said  bond  or  any  continua- 
tion thereof."    The  agreement  further  provid- 
ed:  "And  we  further  agree,  in  the  event  of 
our  being  unable  to  complete  or  carry  on 
the  aforementioned  contract,  to  assign  such 
plant  as  we  may  own,  or  have  upon  said 
work,  to  the  said  United  States  Fidelity  & 
Guaranty    Company,   that   it   may   use   the 
same   in   the  prosecution  of  said  work  to 
completion.     We  hereby  further  agree,  for 
ourselves,  our  heirs,  executors,  and  adminis- 
trators, to  accept  the  vouchers  or  other  evi- 
dence  of   any   losses   paid   by   the    United 
States  Fidelity  &  Guaranty  Company  under 
the  aforesaid  obligation,  together  with  vouch- 
ers, or  other  evidence  of  payment,  of  all 
costs  and  expenses  whatever  incurred  by  the 
said  United  States  Fidelity  &  Guaranty  Com- 
pany in  adjusting  such  loss  or  in  completing 
said  contract,  as  conclusive  evidence  against 
us  and  our  individual  estates  of  the  fact 
and  extent  of  our  liability  under  said  obliga- 
tion  to  the  said  United  States  Fidelity  & 
Guaranty    Company.     And    we   do   further 
agree,  in  the  event  of  any  breach  or  default 
on  our  part  of  the  provisions  of  the  con- 
tract hereinbefore  mentioned,  that  the  United 
States    Fidelity    &   Guaranty   Company,   as 
surety  on  the  aforesaid  bond,  shall  be  sub- 
rogated to  all  our  rights  and  properties  as 
principals  in  said  contract,  and  tliat  deferred 
payment  and  any  and  all  moneys  and  proj;>- 
erties  that  may  be  due  and  payable  to  us 
at  the  time  of  such  breach  or  default,  or 
that  may  thereafter  become  due  and  payable 
to  us,  on  account  of  said  contract,  shall  be 
credited  upon  any  claim  that  may  be  made 
upon  the  United  States  Fidelity  &  Guaranty 
Company  under  the  bond  above  mentioned.** 
The  application,  with  the  agreement  made 
by   the   contractors   therein   embodied,   was 
under  seal  and  duly  signed  by  the  contrac- 
tors.    The  application  was  made  on  March 
24,   1900,    and    the   bond   was   executed   on 
March  29,  1900.    The  contractors  having  de- 
faulted, suit  on  the  bond  was  brought  against 
the  principals  and  the  surety,  and  on  July 
1,  1904,  judgment  was  duly  rendered  against 
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them,  and  on  Febrnary  20,  1905,  tlie  surety 
paid  the  judgment,  amounting  to  $5,475.86. 

The  present  suit  was  brought  by  the  sure- 
ty against  the  principals  in  the  bond  to  re- 
cover this  sum,  together  with  certain  sums 
paid  by  the  surety  for  attorney's  fees,  costs, 
and  other  expenses,  in  connection  with  the 
litigation.  After  setting  forth  the  fftcts 
above  detailed,  the  plaintiff  alleges  that  by 
reason  of  these  fftcts  the  defendants  are 
liable,  jointly  and  severally,  to  indemnify 
and  pay  over  to  the  plaintiff  the  loss,  costs, 
damages,  and  charges  above  set  forth,  all 
of  which,  it  is  averred,  resulted  from  the  de- 
fault of  the  defendants  under  the  contract, 
for  the  faithful  performance  of  which  the 
bond  was  given  and  the  indemnity  contract 
made.  The  defendants  demurred  to  the  peti- 
tion, upon  the  ground  that  it  did  not  dis- 
tinctly appear  upon  what  cause  of  action  the 
plaintiff  had  declared — whether  for  money 
paid  for  the  use  of  defendants,  or  upon  the 
judgment  rendered  against  the  plaintiff,  or 
upon  the  bond  upon  which  the  plaintiff  was 
surety,  or  upon  the  application  for  the  bond, 
containing  the  indemnifying  agreement  on  the 
part  of  the  defendants.  It  is  insisted  by  the 
d^nurrer  that,  if  the  suit  is  based  upon  the 
application,  the  petition  i^ould  be  dismissed, 
because  the  application  was  extinguished 
when  the  bond  was  issued,  and  could  not 
serve  as  a  cause  of  action  against  the  de- 
fendant, having  been  merged  in  the  bond; 
that,  if  the  action  is  based  upon  the  bond, 
it  falls,  because  the  bond  was  merged  In 
and  extinguished  by  the  judgment;  that,  if 
the  suit  Is  based  upon  the  judgment,  it 
should  be  dismissed,  because  it  does  not  ap- 
pear that  the  judgment  was  ever  assigned 
to  the  plaintiff,  and  because  the  action  is 
barred  by  the  statute  of  limitations;  that, 
if  the  cause  of  action  is  for  money  paid  for 
defendants*  use,  it  is  likewise  barred  by  the 
statute  of  limitations.  The  demurrer  raised 
the  further  objection  that  the  contract  made 
by  the  defendants  with  the  school  trustees  is 
not  set  forth  in  or  attached  to  the  petition. 
The  demurrer  was  overruled.  The  defend- 
ants answered,  admitting  the  execution  of 
the  bond  and  the  application,  copies  of  which 
were  exhibited  with  the  petition.  The  an- 
swer also  admitted  the  recovery  of  a  judg- 
ment in  the  state  of  Florida  and  contained 
the  special  defense  that  on  May  28,  1901,  the 
defendants  filed  their  petition  in  bankruptcy 
and  were  duly  adjudged  bankrupt,  and  on 
October  5,  1901t  were  discharged  in  bank- 
ruptcy. 

The  case  was  submitted  to  the  presiding 
judge,  without  the  intervention  of  a  jury, 
upon  an  agreed  statement  of  facts.  The 
amount  of  liability  was  agreed  upon,  if  the 
defendants  were  liable  at  all.  It  was  fur- 
ther agreed  that  on  November  9,  1900,  the 
defoidants  abandoned  their  contract  with 
the  trustees  of  the  school  In  Florida  for  the 
erection  of  the  schoolhouse  referred  to  In 
the  bond  executed  by  the  plaintiff  as  surety; 


that  immediately  thereafter  the  trustees 
took  charge  of  the  building,  and  on  April  IZ, 
1901,  completed  it,  and  tbht  on  May  14, 
1901,  they  gave  notice  of  its  completion  to 
the  plaintiff  and  the  surety  on  the  bond  re- 
ferred to,  and  made  demand  upon  the  surety 
for  payment  of  the  amount  that  they  had 
expended  upon  the  building  in  excess  of  the 
contract  price;  that  on  May  28,  1901,  the  de- 
fendants filed  a  voluntary  petition  in  bank- 
ruptcy, and  on  the  same  day  were  duly  ad- 
Judged  bankrupt;  that  in  the  schedule  at- 
tached to  the  petition  it  was  recited  that  in 
April,  1900,  the  defendants  entered  into  a 
contract  for  the  building  of  the  schoolhouse 
referred  to  in  the  bond;  that  to  guarantee 
the  completion  of  the  contract  the  bond  was 
executed,  with  the  plaintiff  as  surety  there- 
on; and  that  the  school  board  terminated 
the  contract  by  taking  charge  of  the  building 
and  completing  it  It  was  further  recited 
in  the  bankrupts*  schedule  that:  ** Whether 
or  not  there  will  be  any  liability  on  said 
bond  petitioner  is  unable  to  smy,  as  the  mat- 
ters Involved  in  said  contract  and  said  build- 
ing and  the  termination  thereof  have  not 
been  adjusted.**  In  the  schedule  of  creditors 
whose  claims  were  unsecured  appeared  the 
name  of  the  plaintiff,  with  the  statement  that 
the  petitioner's  liability  to  the  surety  com- 
pany was  fully  described  in  another  schedule, 
referred  to  above.  On  July  31,  1901,  the 
trustees  of  the  fiK^hool  proved  their  claim  in 
the  bankrupt  court  for  $6,876.08»  for  money 
expended  in  building  In  excess  of  the  con- 
tract price.  No  dividend  was  paid  to  credi- 
tors, the  assets  (amounting  to  about  $301) 
being  consumed  in  the  administration  of  the 
estate.  On  September  20,  1901,  the  defend- 
ants filled  their  petition  for  discharge  in 
bankruptcy,  and  on  October  5,  1901,  an  or- 
der of  discharge  was  duly  granted.  Upon 
this  agreed  statement  of  facts  a  judgment 
was  entered  against  defendants  for  the 
amount  which  bad  been  agreed  upon  as  the 
amount  of  their  liability  if  they  were  liable. 
Defendants  have  excepted  to  the  overruling 
of  the  demurrer,  and  to  the  final  judgment 

Green,  Tilson  &  McKlnn^,  of  Atlanta,  for 
plaintiffs  in  error.  Smith,  Hanunond  & 
Smith,  of  Atlanta,  for  defendant  in  error. 

POTTLB,  X  [1]  1.  There  is  no  merit  in 
the  demurrer.  The  cause  of  action  declared 
upon  is  clearly  for  the  breach  of  the  indem- 
nity agreement  embodied  in  the  ai^licatlon 
for  the  bond.  This  agreement  and  the  pay- 
ment of  the  premium  mentioned  in  the  ap- 
plication constituted  the  consideration  for  the 
execution  of  the  bond.  The  agreement  was 
certainly  not  extinguished  by  the  execution 
of  the  bond,  for  upon  its  face  it  was  to  have 
no  force  and  effect  unless  the  surety  com- 
pany became  liable  on  its  undertaking.  It 
is  true  that  the  principals  in  the  bond  would 
have  been  liable  over  to  the  surety  upon  an 
implied  obligation  to  reimburse  it  for  any 
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loss  It  might  have  sustained,  even  tiiough  no 
express  agreement  to  tUs  effect  had  been 
made;  but  there  was  certainly  no  legal  objec- 
tion to  the  execution  of  an  express  agree- 
ment, in  consideration  of  the  execution  of 
the  bond,  to  do  that  which  the  law  would 
have  compelled  the  principals  to  do  without 
an  agreement  The  petition  set  forth  a  cause 
of  action  of  the  nature  above  Indicated,  as  It 
was  not  barred  by  the  statute  of  limitations, 
nor  was  it  subject  to  any  of  the  grounds  of 
demurrer  filed  by  the  defendant. 

[2]  2.  The  only  remaining  question  is  wheth- 
er or  not  the  defense  of  discharge  in  bank- 
ruptcy was  good,  and  this  question  depends 
upon  whether  the  plaintiff's  claim  was  a 
debt  provable  in  bankruptcy,  within  the  mean- 
ing of  the  bankrupt  act  Debts  which  are 
provable  in  bankruptcy  are  classified  in  sec- 
tion 63  of  the  bankrupt  act  (Act  July  1,  189S, 
c.  541,  30  Stat  562  [U.  S.  Comp.  St  1901,  p. 
8447]),  which  is  as  follows:  "Debts  of  the 
bankrupt  may  be  proved  and  allowed  against 
his  estate  which  are  (1)  a  fixed  liability,  as 
evidenced  by  a  Judgment  or  an  Instrument 
in  writing,  absolutely  owing  at  the  time  of 
the  filing  of  the  petition  against  him,  wheth- 
er then  payable  or  not,  with  any  Interest 
thereon  which  would  have  been  recoverable 
at  that  date  or  with  a  rebate  of  interest 
upon  such  as  were  not  then  payable  and 
did  not  bear  Interest;  (2)  due  as  costs  tax- 
able against  an  Involuntary  bankrupt  who 
was  at  the  time  of  the  filing  of  the  petition 
against  him  plaintiff  in  a  cause  of  action 
which  would  pass  to  the  trustee  and  which 
the  trustee  declines  to  prosecute  after  notice; 
(3)  founded  upon  a  claim  for  taxable  costs 
incurred  in  good  faith  by  a  creditor  before 
the  filing  of  the  petition  in  an  action  to  re- 
cover a  provable  debt;  (4)  founded  upon  an 
open  account,  or  upon  a  contract  express  or 
Implied;  and  (5)  founded  upon  provable  debts 
reduced  to  Judgments  after  the  filing  of  the 
petition  and  before  the  consideration  of  the 
bankrupt's  application  for  a  discharge,  less 
costs  Incurred  and  Interests  accrued  after 
the  filing  of  the  petition  and  up  to  the  time 
of  the  entry  of  such  Judgments.  Unliquidat- 
ed claims  against  the  bankrupt  may,  pursu- 
ant to  application  to  the  court,  be  liquidated 
in  such  manner  as  It  shall  direct  and  may 
thereafter  be  proved  and  allowed  against 
his  estate."  Collier,  Bankruptcy  (9th  Ed.) 
p.  1355.  Unless  a  debt  is  an  obligation  sus- 
ceptible of  being  presented  in  such  form  as 
to  come  within  some  one  or  more  of  the 
classes  of  debts  designated  In  section  63, 
supra,  as  "provable"  debts,  whether  actually 
presented  or  not  It  is  not  defeated  by  the 
discharge  In  bankruptcy.  Remington,  Bank- 
niptcy,  I  628.  "And  the  question  whether 
or  not  a  debt  \b  provable  turns  upon  its 
status  at  the  time  of  the  filing  of  the  peti- 
tion." Remington,  Bankruptcy,  {  629;  In  re 
Pettlnglll  &  Co.  (D.  C.)  14  Am.  Bankr.  Rep. 
728,  137  Fed.  143;  Id.,  137  Fed.  840,  70  C. 
a  A.  838. 


[8]  There  Is  a  distinction  between  provable 
debts  and  allowable  debts.  A  debt  iM,  of 
course,  not  allowable  unless  It  is  provable; 
but  It  may  be  provable  without  being  allow- 
able. Allowability  Implies,  not  only  prova- 
bility, but  also  validity.  If  for  any  reason 
the  claim  Is  Improper,  or  If  there  be  a  good 
defense  to  it  It  is  not  allowable,  although  it 
may  be  provable  as  a  debt  Remington, 
Bankruptcy,  S  632.  Generally,  contingent 
claims  are  not  provable,  although  some 
classes  of  unliquidated  demands  may  be  prov- 
ed in  bankruptcy.  Mr.  Remington  thus  states 
the  rule:  ''The  test  as  to  whether  a  claim 
is  really  contingent,  or  Is  simply  unliquidat- 
ed or  unascertained  by  legal  proceedings, 
would  seem  to  be  this:  Have  all  the  facts 
necessary  to  be  proved  to  fasten  liability 
already  occurred?  If  so,  the  claim  is  not 
contingent,  although  the  liability  and  the  ex- 
tent of  damages  may  not  yet  have  been  as- 
certained by  the  consideration  of  a  court  as 
evidenced  by  Judgment  or  decree,  nor  even 
the  full  extent  of  damages  arising  been  al- 
ready suffered.  The  contingency,  in  other 
words,  is  a  contingency  of  facts  necessary 
to  fasten  liability  at  all,  not  a  contingency 
of  the  court's  Judgment  on  the  facts,  nor 
a  contingency  as  to  the  extent  of  the  dam- 
ages resulting  from  the  injury.  Again,  so 
long  as  it  remains  uncertain  whether  a  con- 
tract or  liability  will  ever  give  rise  to  an 
actual  duty  or  liability,  and  there  is  no 
means  of  removing  the  uncertainty  by  calcu- 
lation, it  is  too  contingent  to  be  a  provable 
debt"     Remington,  Bankruptcy,  {  641. 

A  distinction  must  be  drawn  between  a 
contract  of  Indemnity  and  a  contract  where- 
by one  person  obligates  himself  to  pay  an- 
other's debt  In  the  case  of  a  mere  contract 
of  indemnity,  no  action  can  be  maintained 
for  a  breach  until  actual  payment  by  the  ob- 
ligee. The  distlifctlon  has  thus  been  stated 
by  our  Supreme  C^ourt  in  a  case  where  a  part- 
ner retired  and  the  partner  remaining  obli- 
gated himself  to  pay  the  debts  of  the  firm. 
Upon  this  point  the  court  said:  '"The  con- 
tract entered  Into  between  the  plaintiff  and 
the  defendant  at  the  time  the  firm  dissolved 
was  one  by  which  the  defendant  obligated 
himself  to  pay  the  debts  of  the  firm,  and  in 
such  a  case  there  is  a  breach  of  the  contract 
whenever  the  partner  agreeing  to  pay  the 
debts  falls  to  do  so,  and  the  outgoing  part- 
ner can  maintain  a  suit  without  having  paid 
anything  himself.  The  rule  Is  otherwise 
when  the  contract  is  simply  one  of  Indemnity, 
or  to  hold  the  partner  harmless,  in  which  case 
no  right  of  action  arises  in  ftivor  of  the  out- 
going partner  until  he  has  either  paid  volun- 
tarily or  been  compelled  to  pay  debts  against 
the  payment  of  which  he  has  been  indemni- 
fied." Tucker  v.  Murphey,  114  Ga.  662,  663, 
40  S.  E.  836.  See,  also,  to  the  same  effect 
Harvey  v.  Daniel,  36  Ga.  562,  where  it  Ls 
distinctly  ruled  that,  when  a  mere  Indemnity 
bond  is  given  against  the  payment  of  money, 
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tbe  plaintiff,  in  order  to  recover  for  a  breadi, 
must  show  loss  or  damage  sustained  by  the 
actual  payment  of  the  money,  or  that  which 
the  law  considers  equiyalent  to  an  actual 
payment;  the  existence  of  a  mere  legal  lia- 
bility to  pay  not  being  suflScient  This  dis- 
tinction has  received  well-nigh  universal  rec- 
ognition. See  16  Am.  Eng.  Encyc  of  Law  (2d 
Ed.)  178;  22  Gyc  79.    In  Wicker  v.  Hoppock, 

6  Wall.  94, 18  L.  Ed.  752,  the  Supreme  Court 
of  the  United  States  drew  the  distinction 
very  clearly  between  the  two  classes  of  con- 
tracts, and  said  that  in  a  contract  of  Indemni- 
ty the  obligee  could  not  recover  until  he  had 
been  actually  danmified,  and  then  only  to 
the  extent  of  the  injury  he  had  sustained  up 
to  the  time  of  the  institution  of  the  suit; 
but,  in  the  case  of  an  agreement  to  pay,  re- 
covery might  be  had  as  soon  as  there  was  a 
breach  of  the  contract  and  the  measure  of 
the  damages  should  be  the  full  amount  agreed 
to  be  paid.  See,  also,  Sapp  v.  Fairdoth,  70 
6a.  690,  693,  and  Thomas  v.  Richards,  124 
Ga.  942,  53  S.  B.  400.  If  at  the  time  of  the 
filing  of  the  petition  the  liability  of  the  bank- 
rupt is  fixed,  so  that  upon  the  happening  of 
a  contingency  the  amount  could  be  ascertain- 
ed by  computation,  it  is  a  provable  claim,  if 
the  contingency  happens  In  time  to  prove 
the  daim  under  the  act,  and  such  a  claim 
may  be  liquidated,  if  necessary  in  the  bank- 
rupt court    Loveland,  Bankruptcy,  598. 

The  decisions  are  not  entirely  in  harmony 
In  reference  to  the  provability  of  claims  of 
a  somewhat  similar  nature  to  the  one  in- 
volved in  the  present  case.  In  Insley  v.  Gar- 
side,  10  Am.  Bankr.  Rep.  62,  121  Fed.  699, 
58  C  a  A.  119,  the  court  declined  to  allow 
the  surety  on  a  bankrupt's  bond  to  prove  his 
claim.  In  Wood  v.  U.  &  (D.  C.)  16  Am. 
Bankr.  Rep.  21,  143  Fed.  424,  the  court  ex- 
pressed the  opinion  that  .the  claim  of  a  sure- 
ty might  be  proved  and  liquidated  in  the 
bankrupt  court,  because  at  the  time  of  the 
filing  of  the  petition  the  liability  to  the  sure- 
ty had  been  incurred.    In  Clemmons  v.  Brlnn, 

7  Am.  Bankr.  Rep.  714,  36  Misc.  Rep.  157, 
72  N.  Y.  Supp.  1066,  it  was  held  that  the  lia- 
bility of  the  defendant  upon  a  replevy  bond 
given  to  a  sheriff  was  too  contingent  to  be 
provable  against  the  defendant's  estate  in 
bankruptcy.  In  Re  Roth  &  Appel,  181  Fed. 
667,  104  O.  C.  A.  649,  31  L.  R.  A.  (N.  S.)  270, 
the  Court  of  Appeals  for  the  Second  Circuit 
held  that  a  lease  which  provided  that  *in 
case  the  lessee  sbould  be  declared  bankrupt 
the  lease  should  terminate,  and  the  lessor 
should  have  the  right  to  re-enter,  and  that 
in  such  case  the  lessees  should  indemnify 
the  lessor  for  any  loss  of  rents  during  the  re- 
mainder of  the  term,  does  not  create  a  fixed 
liability  absolutely  owing  at  the  time  of  the 
filing  of  the  petition,  and  that  the  liability 
is  altogether  too  contingent  to  be  provable 
in  bankruptcy.  The  plaintiff  in  error  relies 
upon  Loeser  r.  Alexander,  24  Am.  Bankr. 
Rep.  75,  176  Fed.  265,  100  a  a  A.  89,  de- 


cided by  the  Circuit  Court  of  Appeals,  Sixth 
Circuit  In  that  case  it  was  held  that,  where 
a  deputy  collector  of  taxes  executed  to  the 
treasurer  a  bond  to  faithfully  discharge  all 
the  duties  required  of  him  by  law  and  hon- 
estly and  faithfully  pay  over  to  the  treasurer 
all  moneys  collected  by  him,  the  bond  was  a 
personal  bond  to  the  county  treasurer,  who 
had  a  right  to  proceed  thereon  in  his  own 
name,  and  the  liability  of  the  bankrupt  upon 
the  bond  was  not  contingent  nor  unliquidat- 
ed, but  a  fixed  liability  under  the  bankrupt 
act,  absolutely  owing  at  the  time  of  the  fil-. 
ing  of  the  petition  against  him;  the  liabil- 
ity having  become  fixed  upon  the  failure  of 
the  deputy  to  make  payment  of  the  money 
collected.  The  distinction  between  that  case 
and  the  one  now  in  hand  seems  to  be  obvious. 
The  obligation  of  the  deputy  was  to  pay,  and 
the  amount  he  was  to  pay  was  absolutely 
fixed  and  determined  at  the  time  the  peti- 
tion in  bankruptcy  was  filed.  Reliance  is 
also  placed  upon  the  decision  in  Re  Lyons 
Sugar  Co.  (D.  (X)  21  Am.  Bankr.  R^.  610, 
192  Fed.  445.  In  that  case,  however,  it  ap- 
peared that  the  liability  was  absolutely  fixed 
and  definitely  ascertained  at  the  time  the 
petition  in  bankruptcy  was  filed,  although 
the  surety  was  not  compelled  to  pay  the 
amount  stipulated  in  the  bond  until  some 
time  after  the  filing  of  the  petition.  The 
obligation  in  that  case  was  to  pay  costs  of 
an  appeal.  It  was  held  that  by  the  afi^m- 
ance  of  the  judgment  appealed  from  the 
claim  became  "liquidated  by  litigation,"  with- 
in the  meaning  of  the  bankrupt  act 

[4]  The  question  whether  the  contract  is 
strictly  one  of  indemnity,  or  an  absolute  ob- 
ligation to  pay  the  debt  of  another,  depends 
upon  the  construction  of  the  contract  '*In- 
denmity'*  has  been  defined  as  the  "obligation 
or  duty  resting  on  one  person  to  make  good 
any  loss  or  damage  another  has  incurred 
while  acting  at  his  request  or  for  his  bene- 
fit" 22  Cyc.  79.  Here  the  obligation  was  to 
indemnify  the  plaintiff  "against  all  loss, 
costs,  damages,  charges,  and  expenses  what- 
ever, resulting  from  any  act,  default,  or 
neglect"  of  the  principals  in  the  bond,  that 
the  surety  "may  sustain  or  incur"  by  rea- 
son of  the  execution  of  the  bond.  It  is 
insisted  that  the  word  "incur"  should  be 
given  its  ordinary  meaning,  "to  become  li- 
able for."  See  Bank  of  Indian  Territory 
V.  Eckles,  19  Okl.  159,  91  Pac  695.  Sev- 
eral authorities  are  relied  on  by  the  plain- 
tiff in  error  to  sustain  this  view.  Most  of 
them  are  clearly  distinguishable  from  the 
present  case.  For  instance,  in  Jarvis  v.  Sew- 
all,  40  Barb.  (N.  Y.)  449,  the  obligation  was 
to  pay  any  sum  which  the  surety  "might  in- 
cur and  become  bound  to  pay  by  reason  of 
having  executed  the  appeal  bond."  It  was 
held^that  in  order  to  recover  upon  the  in- 
demnity bond,  it  was  not  necessary  to  show 
that  the  surety  had  actually  paid  the  costs 
incurred  on  the  appeal  in  reference  to  which 
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tbe  bond  wa«  given.  The  cue  turned  upon 
the  construction  of  the  words  "become 
bound,**  and  they  were  held  to  be  synony- 
mous with  "become  liable  f0r/'  or  "liable  to 
pay."  So  in  McBeth  v.  Mclntyre,  67  OaL 
48,  where  a  similar  ruling  was  made,  the 
obligation  of  the  indemnity  bond  was  against 
all  damages,  expenses,  costs,  and  charges, 
and  against  all  loss  and  liability  which  the 
surety  might  incur.  That  case  turned  upon 
the  meaning  of  the  word  "liability."  The 
case  of  Jones  v.  Chllds,  8  Nev.  121,  is  very 
similar.  The  construction  contended  fbr  by 
the  plaintiff  in  error  does  find  support  in  the 
ease  of  Smith  v.  Howell,  6  Exch.  730,  86  Rer. 
Rep.  452,  and  Mewbum  v.  Mackelcan,  19 
Ont  App.  738. 

We  do  not  think  that,  under  a  proper  con- 
struction of  the  indemnity  contract,  the 
principals  in  the  bond  became  liable  to  the 
surety  until  the  surety  had  actually  sustain- 
ed a  loss  by  payment  of  some  sum  of  money 
which  it  had  been  compelled  to  pay  on  ac- 
count  of  the  neglect  or  default  of  the  con- 
tractors. At  the  time  the  petition  in  bank- 
ruptcy was  filed  the  surety  had  not  sustain- 
ed or  Incurred  any  loss  or  damage  on  ac- 
count of  the  contractors'  default.  It  is 
true  the  default  had  taken  place,  and  it  is 
also  true  that  the  building  had  been  com- 
pleted by  the  trustees,  and  they  were  prob- 
ably in  a  position  to  ascertain  the  exact 
amount  of  the  contractors'  liability,  but  no 
judgment  fixing  the  amount  of  the  contrac- 
tors' liability  had  been  obtained.  The  only 
information  that  the  surety  could  haye  had 


on  the  subject  was  the  claim  made  by  the 
trustees  of  the  school;  and,  it  could  not 
know  but  that  the  contractors  might  have  a 
good  defense  to  the  claim,  or  some  part  of 
it,  and  no  Judgm^t  was  rendered  fixing  the 
liability  of  the  contractors  until  nearly  three 
years  after  they  were  discharged  in  bank- 
ruptcy. But  the  question  to  be  considered 
is  as  to  the  nature  of  the  surety's  claim 
against  the  bankrupt  The  bankrupt  owed 
the  surely  nothing  at  the  time  the  petition 
in  baniuruptcy  was  filed,  because  the  surety 
had  paid  nothing  for  their  benefit,  and  the 
relation  of  debtor  and  creditor  did  not  ex- 
ist between  them  until  after  actual  payment 
by  the  surety.  The  only  thing  the  surety 
could  have  done  would  have  been  to  file  in 
the  name  of  the  trustees  its  claim  against 
the  bankrupt,  in  order  to  have  reduced  its 
own  liability  by  whatever  might  have  been 
recovered  out  of  the  bankrupt's  estate.  The 
surety  had  no  claim  against  the  bankrupt 
which  it  could  file  in  its  own  name,  and  the 
trustees  did  file  their  daim,  although  no  div- 
idends were  received;  the  assets  being  in- 
sufficient for  this  purpose  The  liability  to 
the  surety  by  the  bankrupt  was  altogether 
contingent  and  might  never  have  arisen.  In- 
deed, we  hold  that  at  the  time  the  petition 
in  bankruptcy  was  filed  the  surety  had  no 
claim  or  debt  against  the  bankrupt  which 
could  have  been  proved  in  the  bankrupt 
court  under  section  63  of  the  bankrupt  act 
The  result  of  this  conclusion  is  that  the 
Judgment  of  the  trial  court  in  the  plaintiff's 
favor  most  be  affirmed. 
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(168  N.  C.  641) 

BYKD  et  aL  t.  COLLINS  et  aL 

(Supreme  Court  of  North  Carolina.     Oct  28, 

1912.) 

Evidence  (S  183*)— Pabol  Evidence— Admi»- 
siBiLiTT— Contents  of  Lost  Will. 

Parol  evidence  of  the  contents  of  an  alleg- 
ed lost  will  is  properly  excluded  where  it  ap- 
pears that  the  will  may  still  be  in  existence, 
and  there  is  no  showing  of  any  search  of 
testatrix's  premises  or  effects  or  other  places 
where  the  will  might  be  found. 

[Ed.  Note.—For  other  cases,  see  Evidence, 
Cent  Dig.  {S  605-637 ;    Dec.  Dig.  {  183.*1 

Appeal  from  Superior  Cotirt,  Robeson 
County;   Peebles,  Judge. 

Proceeding  by  R.  P.  Byrd  and  others  against 
Mary  Collins  and  others  to  probate  an  al- 
leged lost  will  of  Effle  Ann  Stone.  From  a 
judgment  denying  probate,  proponents  ap- 
peal.   Affirmed. 

This  was  a  proceeding  for  the  partition  of 
certain  lands;  the  petitioners  claiming  an 
Interest  as  heirs  of  Effle  Ann  Stone.  The  de- 
fendants pleaded  sole  seisin,  alleging  that 
the  said  Effle  Ann  Stone  made  a  will  devis- 
ing the  land  to  the  defendant  J.  H.  Byrd,  and 
that  this  win  had  been  lost  or  destroyed  by 
some  one  other  ttian  the  testatrix.  By  con- 
sent of  all  parties  the  trial  of  the  partition 
proceedings  was  suspended  until  the  d^end- 
ant  could  go  before  the  clerk  and  probate  the 
alleged  will.  The  clerk  refused  to  adiQit  the 
alleged  lost  will  to  probate,  and  the  pro- 
pounder  appealed  to'  the  superior  court 
•  where  issues  were  submitted  to  the  jury  as  to 
the  execution  of  the  alleged  will  and  its  con- 
tents, and  as  to  whether  it  had  been  revoked 
by  the  testatrix.  It  was  in  evidence  by  one 
of  the  subscribing  witnesses  to  the  will  that 
it  had  been  duly  executed  as  prescribed  by 
law.  The  other  subscribing  witness  did  not 
testify,  and  his  absence  was  not  accounted 
for.  The  same  witness  who  testified  as  to 
the  execution  of  the  will  also  testified  as  to 
its  contents,  and  there  was  no  other  proof 
as  to  the  contents.  There  was  no  evidence 
that  any  search  had  been  made  for  the  will 
since  the  death  of  the  testatrix. 

The  evidence  as  to  the  loss  of  the  will  was 
as  follows:  '* After  that  she  told  me  that  the 
'  will  was  stolen.  I  was  going  by  her  house 
and  she  called  to  me,  and  she  was  right  near 
the  road,  and  told  me  that  her  will  was  stol- 
en, and  I  asked  her  when  it  was  stolen,  and 
she  started  to  tell  me,  and  one  of  her  nieces 
who  was  with  her,  a  girl,  came  up,  and  she 
stopped  talking  to  me,  and  she  said  she  didn't 
want  everybody  to  hear  her  business,  and 
she  said  she  would  come  to  my  house  and  see 
me.  This  might  have  been  six  or  eight 
months  or  a  year  before  she  died.  She  came 
to  my  house,  and  told  me  that  her  will  was 
taken  out  of  the  meatroom.  She  said  she  put 
it  in  there^  in  an  old  coffee  pot  She  said  the 
reason  she  put  It  In  the  coffee  pot  in  her 
meathouse  was  because  they  like  to  broke  la 


her  trunk  when  she  was  about  to  die,  and  she 
said  after  then  she  put  it  in  her  coffee  pot 
where  she  thought  nobody  would  get  it,  and 
she  said  she  had  John  Bams,  J.  W.  Bullock, 
and  Will  Bullock  to  kill  her  hogs,  and  said 
they  salted  the  meat  down  and  put  it  in  her 
meatroom,  and  right  away  she  missed  her 
win.  After  that  meat  was  put  in  there,  she 
said,  a  night  or  two  before  the  will  was 
taken,  there  was  a  mighty  lamberlng  around 
the  house.  Somebody  around  there  was  mak- 
ing a  noise  and  all  those  things,  and  she  said 
she  told  them  about  it,  and  they  told  her  it 
was  her  sister  Betsy  had  come  back,  and  she 
said,  when  they  got  the  will,  she  heard  no 
more  of  her  sister  Betsy,  and  I  asked  her 
who  she  thought  got  her  will,  and  she  said 
she  thought  it  was  Jim  Byrd  got  it  the  one 
she  give  her  property  to.  That  was  what  she 
said.  She  told  him  that  she  had  put  that 
will  in  that  room,  so  if  she  died  that  he 
would  know  where  it  was.  That  was  just 
what  she  said  when  she  told  me  these  things. 
She  said  she  didn*t  know  what  to  do  about 
it  I  told  her  she  could  make  another  will 
or  deed  to  give  it  to  whoever  she  wanted  to. 
She  said,  if  she  made  another  will,  somebody 
would  take  it,  and  she  said  she  believed  her  . 
old  will  would  come  up,  because  she  said  it 
was  when  these  men  put  tl^is  meet  in  there 
she  missed  her  will/' 

There  was  other  evidence  on  behalf  of  the 
propounders  of  declarations  of  Effle  Ann 
Stone,  to  the  effect  that  she  had  made  a  will 
and  it  had  been  stolen*  There  was  no  evi- 
dence of  any  inquiry  being  made'  of  any  one 
for  the  will. 

At  the  conclusion  of  the  evidence,  his  honor 
withdrew  all  of  the  evidence  as  to  the  con- 
tents of  the  will,  because,  in  his  opinion, 
there  was  not  sufficient  evidence  of  its  loss, 
and  the  propounders  excepted.  The  jury  an- 
swered the  issues  In  favor  of  the  caveators, 
and  from  the  judgment  rendered  thereon  the 
propounders  appealed. 

McNeill  A  McNeill,  of  I/umberton,  for  ap- 
pellants. El  J.  Britt  and  Mclntyre,  Lawrence 
&  Proctor,  all  of  Lumberton,  for  appellees. 

ALLEN,  J.  There  are  several  exceptions 
in  the  record,  but  all  of  them  are  immaterial, 
if  his  honor  ruled  correctly  in  excluding  the 
evidence  as  to  the  contents  of  the  lost  will, 
as  we  think  he  did. 

The  testatrix  may  have  been  mistaken  as 
to  the  place  where  she  d^osited  the  will,  or 
if  she  was  not,  and  it  was  taken  on  the  day 
of  the  hog  killing  by  one  of  the  three  persons 
who  went  in  the  meatroom,  it  may  stiU  be  , 
in  existence,  and  there  was  no  evidence  of 
any  search  of  her  premises  or  among  her  ef- 
fects, or  of  the  premises  or  effects  of  either 
of  the  three  persons,  nor  was  John  Bams  or 
J.  W.  Bullock,  two  of  them,  examined  as  a 
witness.  The  authorities  are  all  to  the  ef- 
fect that,  before  parol  evidence  can  be  of- 
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fered  to  prove  tiie  contents  of  a  paper,  it 
must  be  shown  that  the  most  diligent  search 
has  been  made  for  the  alleged  missing  instru- 
ment 

In  Euro  v.  Pittman,  10  N.  O.  371,  it  was 
said:  **To  entitle  a  party  to  give  parol  evi- 
dence of  the  contents  of  a  will  alleged  to  be 
destroyed,  where  there  is  not  sufBcient  evi- 
dence to  warrant  the  conclusion  of  its  absolute 
destruction,  the  party  must  show  that  he  has 
made  diligent  search  and  inquiry  after  the 
will  in  those  places  where  it  would  most 
probably  be  found  if  in  existence."  To  the 
same  effect  Scoggins  v.  Turner,  98  N.  C.  135, 
3  S.  E.  719.  In  3  Redfield  on  Wills,  p.  15: 
"But  it  must  in  all  cases  be  shown  that  an 
exhaustive  search  has  been  made  for  such 
missing  will  in  all  places  where  there  is  the 
remotest  possibility  that  it  could  be  found, 
before  any  secondary  evidence  can  be  receiv- 
ed of  its  contents."  The  question  here  pre- 
sented was  fully  considered  and  the  authori- 
ties reviewed  in  Avery  v.  Stewart,  134  N.  0. 
289,  46  S.  E.  520.  It  was  held  in  that  case 
to  be  error  to  admit  parol  evidence  of  the 
contents  of  a  paper  when  a  witness  had  testi- 
fied, "It  is  lost  I  cannot  find  it,"  which  is 
stronger  than  the  evidence  in  this  case^  and 
the  court  then  applied  the  rule  that:  "If 
the  instrument  is  lost  the  party  is  required 
to  give  some  evidence  that  such  a  paper  once 
existed,  though  slight  evidence  is  sufficient 
for  this  purpose,  and  that  a  bona  fide  diligent 
search  has  been  unsuccessfully  made  for  it 
in  the  place  where  it  was  most  likely  to  be 
found,  if  the  nature  of  the  case  admits  such 
proof.  What  degree  of  diligence  tn  the 
search  is  necessary  it  is  not  easy  to  define, 
as  each  case  d^ends  much  on  its  peculiar 
circumstances;  and  the  question  whether  the 
loss  of  the  instrument  is  sufficiently  proved 
to  admit  secondary  evidence  of  its  contents  is 
to  be  determined  by  the  court  and  not  by  the 
jury.  But  it  seems  that  in  general  the  party 
is  expected  to  show  that  he  has  in  good  faith 
exhausted  tn  a  reasonable  degree  all  the 
sources  of  information  and  means  of  discov- 
ery which  the  nature  of  the  case  would  nat- 
urally suggest  and  which  were  accessible  to 
him."  1  Greenleaf,  Bv.  (16th  Ed.)  {|  558, 
563b. 

We  are  of  opinion,  on  the  whole  record, 
there  is  ho  error. 

No  error. 

:■  1 

(160  N.  C.  8) 

GABTEB  V.  GOHARIE  LUMBER  GO. 

(Supreme  Gonrt  of  North  Garolina.     Oct  16, 

1912.) 

Rahaoads  (i  111*)— Construction— Liabil- 
ity   FOB    WOBK,    LaBOB,    AND    MaTEBIALS— 

"Bah-boad." 

A  logging  railroad  which  is  standard  gaug- 
ed, steel  railed,  connected  by  switch  with  an- 
other railroad,  operated  bv  steam  engines  and 
standard  gauged  cars,  and  has  branches  extend- 
ing for  convenience  into  the  woods,  over  which 


the  same  engines  and  can  are  used,  whidi 
branches  are  sometimes  talcen  up  and  relaid 
elsewhere,  is  a  railroad  within  Revisal  1906,  | 
2018,  relative  to  the  liability  of  railroad  com- 
panies for  labor  performed  in  constractinga 
railroad  for  a  contractor,  although  la  1872, 
when  that  section  was  first  enacted,  there  were 
no  logging  railroads  in  existence,  since  legis- 
lative enactments,  in  general  and  comprehensive 
terms,  prospective  in  operation  apply  alike  to 
all  persons,  subjects  and  business  within  their 
general  scope  coming  into  existence  subsequent 
to  their  passage. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
CJent  Dig.  {§  342-850;   Dec  Dig.  §  HI.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7,  pp.  5899-6906;  voL  8,  pp.  7777, 
7778.] 

Walker  and  Allen,  JJ.,  dissenting. 

Appeal  from  Superior  Ck>urt  Sampson 
County;    Garter,   Judge. 

Action  by  Nathaniel  (Darter  against  the 
Ck}harie  Lumber  Company.  From  a  nonsuit 
plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

The  plaintiff  sued  to  recover  of  defendant 
$83.50  for  work  done  in  constructing  rail- 
road for  defendant  The  plaintiff  bases  his 
right  to  recover  under  section  2018  of  the 
Bevisal  of  1905.  It  is  admitted  that  the 
notice  required  by  the  act  was  properly 
given  and  served,  and  that  the  action  was 
commenced  in  apt  time.  A  motion  to  non- 
suit was  allowed,  and  the  plaintiff  appealed. 

Faison  ft  Wright  of  Clinton,  for  appel- 
lant H.  A.  Grady  and  Geo.  B.  Butler,  both 
of  Clinton,  for  appellee. 

BROWN,  J.  The  defendant  owned  and 
operated  a  lumber  mill  and  also  a  standard 
gauge  railroad  in  connection  therewith  to 
Parkersburg  on  the  Atlantic  Coast  Line,  a 
distance  of  three  miles.  This  road  was  con- 
nected with  branch  railroads  extending  into 
the  woods.  The  same  engine  and  cars  were 
used  over  the  main  stem  and  its  branches. 
Sometimes  a  branch  is  taken  up  and  relaid 
elsewhere.  The  defendant  entered  into  a 
written  contract  with  one  Buhman  on  Feb- 
ruary 24,  1911,  by  which  Buhman  was  to 
operate  its  railroad  and  lumber  business. 
The  plaintiff  was  foreman  of  the  railroad 
construction  crew,  kept  the  time,  and  work- 
ed in  constructing  the  branch  railroads,  lay- 
ing down  cross-ties,  spiking  rails,  and  doing 
other  construction  work.  The  defendant 
claims  that  Buhman  was  an  independent 
contractor,  and  solely  liable  to  the  plaintiff, 
and  that  section  2018  has  no  application  to 
defendant  His  honor  so  ruled,  and  the 
plaintiff  excepted. 

The  plaintiff  testified  that  he  was  building 
the  railroad  for  the  defendant  under  a  con- 
tractor. Assuming  that  Buhman  was  an  in- 
dependent contractor,  if  def^idant's  railroad 
comes  within  the  meaning  and  spirit  of  sec- 
tion 2018,  the  defendant  is  liable,  as  It  ap- 
pears that  the  requirements  of  the  statute 
have  been  strictly  followed.  The  defend- 
ant's plant  constitutes  what  is  called  a  "log- 


•Vor  otbw  esMs  sm  same  topic  snd  section  NUMBER  in  Dec.  Dig.  A  Am.  Dis.  Key  No.  Sarias  A  Uep'r  ladesw 
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ging  railroad."  It  Is  standard  gauged,  steel 
railed,  connected  by  switch  with  the  Coast 
Line,  operated  by  steam  engines  and  stand- 
ard gauge  cars,  and  has  branches  extending 
for  convenience  Into  the  woods  oyer  which 
the  same  engines  and  cars  are  used.  The 
description  of  this  road  brings  it  within  the 
definitions  of  a  railroad  as  given  by  Rapalje 
and  Bouvier  in  their  law  dictionaries.  The 
language  of  this  statute  defining  a  railroad 
is  the  same  as  in  the  Fellow  Servant  Act 
(Rev.  {  2646). 

In  construing  that  act  and  its  similar 
phraseology  we  held  that  logging  roads  are 
railroads  within  the  meaning  of  the  act,  and 
that  the  term  "railroad"  embraced  any  road 
operated  by  steam  or  electricity  on  rails. 
Hemphill  v.  Lumber  Co.,  141  N.  C.  489,  54 
S.  E.  420;  Witsell  v.  Railroad,  120  N.  C. 
557,  27  S.  B.  125;  Schus  v.  Powers  Co.,  85 
Minn.  447,  89  N.  W.  68,  69  L.  R.  A.  887.  We 
have  also  held  that  the  law  as  applied  to 
other  railroads  In  respect  to  negligently 
causing  fires  on  their  rights  of  way  shall  be 
extended  to  railroads  constructed  solely  for 
logging  purposea  Craft  v.  Timb^  Co.,  132 
N.  C.  156,  43  S.  E.  597;  Simpson  v.  Lumber 
Co.,  138  N.  C.  96,  45  S.  B.  469.  We  apply 
to  both  classes  of  railroads  the  same  rule  In 
regard  to  defective  spark  arresters.  Slmi)- 
son  V.  Lumber  Co.,  133  N.  C.  96,  45  S.  B. 
469.  For  these  reasons,  we  see  no  reason 
why  this  defendant  should  not  be  classified 
as  a  railroad  within  the  meaning  of  section 
2018. 

It  is  contended,  however,  that  this  section 
was  first  enacted  in  1872,  and  that  there 
were  no  logging  roads  in  existence  then,  and 
that,  therefore,  they  could  not  have  been  In 
contemplation  of  the  Legislature.  We  are 
not  Informed  as  to  that,  but  Ve  assume  the 
correctness  of  the  statement  The  mere  fact 
that  "logging  railroads'*  came  into  more  gen- 
eral use  since  the  passage  of  the  act  does 
not  alter  the  case.  They  are  nevertheless 
''railroads,'*  although  used  principally  for 
transporting  logs.  It  Is  a  general  rule  of 
statutory  construction  that  legislative  en- 
actments in  general  and  comprehensive 
terms,  prospective  In  operation,  apply  alike 
to  all  persons,  subjects,  and  business  within 
their  general  scope  coming  into  existence 
subsequent  to  their  passage.  McAunlch  t. 
M.  ft  M.  Ry.,  20  Iowa,  338;  Schus  t.  Pow- 
ers Co.,  supra* 

New  trlaL 

WALKER  and  ALLEN,  JJ.,  dissenting. 

(160  N.  0.  160) 

JONBS  V.  SANDLIN. 

(Supreme  Court  of  North  Carolina.    Oct  16, 

1912.) 

1.  Canoellatioh  of  Instbttments  (§S  58, 
59*)  —  Relief  —  Rents  —  Impbovements  — 
"Done." 

Under  a  deed  conveying  land  in  considera- 
tion that  the  grantee  would  cultivate  it  and 


give  the  proceeds  to  the  grantor  during  her 
fife,  and,  if  the  grantee  faued  to  do  this  and 
the  grantor  became  dissatisfied,  the  deed  to 
be  null  and  void  and  the  grantee  to  have  pay 
"for  what  she  has  done,**^  where  the  grantee 
failed  to  perform  the  agreement,  and  the  gran- 
tor thereupon  became  dissatisfied  and  brought 
suit  for  a  cancellation,  the  grantor  was  entitled 
to  recover  the  land  and  its  rental  value  during 
the  grantee's  occupancy,  and  the  grantee  was 
entitled  to  the  enhancement  in  value  of  the 
land  from  improvements  made  by  her  and  to 
the  value  of  her  worlc,  labor,  and  services,  but 
only  so  far  as  they  were  of  benefit  to  the  gran- 
tor, since  the  work  could  not  be  said  to  have 
been  **done"  for  the  grantor  if  of  no  benefit  to 
her. 

[Bd.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  §§  118-125;  Dec. 
Dig.  §§  58,  59.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  3,  pp.  2182,  218B.} 

2.  Deeds  (§  141*)— Constbuchon  and  Op- 
EEATioN— Estate  Conveyed. 

A  deed  conveying  land  in  consideration  of 
the  grantor's  support  for  life,  and  providing 
that  it  would  be  null  and  void  upon  the  gran- 
tee's failure  to  perform  the  agreement,  and 
containing  at  the  end  of  the  warranty  clause, 
the  words  "I  except  my  lifetime  interest,"  when 
construed  as  a  whole,  reserved  a  life  estate  to 
the  grantor. 

[Bd.  Note.— -For  other  cases,  see  Deeds,  Cent 
Dig.  {  463;  Dec.  Dig.  §  141.*] 

3.  Cancellation  of  Instbuments  (|  60*)— 
Lien— Natubs  of  Cause  of  Action  Cbeat- 
INO  Lien. 

Where  a  deed  in  consideration  of  the  gran- 
tor's support  for  life  provided  that,  upon  the 
grantee's  failure  to  perform  the  agreement,  it 
would  become  null  and  void,  and  the  grantee 
should  have  pay  for  what  she  had  done,  the 
amount  of  recovery  by  the  grantee  for  improve- 
ments, enhancing  the  value  of  the  land,  will  be 
a  charge  thereon,  while  the  judgment  for  work 
and  labor  performed  under  the  agreement  will 
be  merely  a  personal  charge,  and  the  ^antor 
will  be  entitled  to  possession  on  paymg  the 
Uen  for  improvements. 

[Bid.  Note.— For  other  cases,  see  Cancella- 
tion of  Instruments,  Cent  Dig.  S§  127-129; 
Dea  Dig.  i  60.*] 

Appeal  from  Superior  Court,  Sampson  Coun- 
ty;  Cline,  Judge. 

Action  by  Annie  B.  Jones  against  Mary  F. 
Sandlin.  From  the  judgment,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  granted. 

This  action  was  brought  to  cancel  a  deed 
for  42  acres  of  land,  which  was  executed  by 
plaintiff  to  defendant,  and  is  alleged  to  have 
been  placed  in  the  possession  of  a  third  party, 
to  be  delivered  upon  compliance  with  its 
conditions.  It  contained  this  clause:  'That 
said  Annie  SI  Jones,  In  consideration  of  ohe 
dollar,  and  a  further  consideration  that  the 
said  Mary  F.  Sandlin  ke^  up  and  cultivate 
my  house  field  and  give  me  what  is  made  oh 
said  land  where  I  now  live,  and  as  long  as 
I  live,  and  if  she  falls  to  do  this  and  I  be- 
come dissatisfied,  then  this  deed  is  null  and 
void;  and  she,  the  said  Mary  F.  Sandlin, 
to  have  pay  for  what  she  has  done  out  of  my 
property.*'  Then  follows  a  conveyance  of  the 
land,  with  the  following  words  at  the  end  of 
the  warranty  clause:  "I,  Annie  E.  Jones,  ex- 
cept my  lifetime  interest''    The  court  sub- 
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mltted  Issues  to  the  Jury,  which,  with  the 
answers  thereto,  are  as  follows : 

*'(1)  Did  plaintiff  and  defendants  contract 
and  agree  that  defendants  were  to  keep  up 
and  cultivate  plaintiff's  house  field  and  give 
her  what  was  made  thereon  as  long  as  she 
liyes,  and  to  take  care  of  plaintiff  during  her 
life,  and  attend  to  all  her  wants  and  pay 
her  rents  on  all  the  other  land  which  was 
cleared  on  the  42-acre  tract  on  January  12, 
1901?    Answer:   Yes. 

"(2)  Does  the  paper  writing,  called  the  deed 
of  plaintiff,  dated  January  12,  1901,  contain 
all  of  the  contract  and  agreement  between 
the  parties  to  this  suit?    Answer:  — . 

'*(3)  Have  the  defendants  failed  and  refus- 
ed to  perform  and  carry  out  their  agreement 
and  obligations  in  the  contract?  Answer: 
Yes. 

"(4)  Was  there  a  mutual  abandonment  of 
this  contract  by  both  plaintiff  and  defend- 
ants?   Answer:  . 

"(4%)  Did  plaintiff  and  defendants  leave 
it  to  J.  B.  Westbrook  and  B.  W.  Jones  to  de- 
termine what  amount  was  to  be  paid  by 
plaintiff  to  defendants  in  satisfaction  of  what 
they  had  done,  and,  if  so,  what  was  the 
amount  fixed  by  them?    Answer:  No. 

"(5)  What  is  the  worth  of  the  buildings 
placed  by  the  defendants  on  the  land?  An- 
swer: $560. 

**(6)  What  is  the  worth  of  the  other  labors, 
such  as  clearing,  ditching,  grubbing  and  fenc- 
ing, performed  by  defendants  on  said  land? 
Answer:  Nothing. 

"(7)  What  is  the  value  of  the  work  done 
by  the  defendants  on  the  seven-acre  house 
field?    Answer:   $315. 

"(8)  What  is  the  value  of  the  services  ren- 
dered by  d^endants  in  getting  wood  for 
plaintiff,  going  to  store  and  mill,  waiting  on 
her,  and  doing  any  other  things  of  a  similar 
and  personal  character?    Answer:  $325. 

*'(9)  What  is  a  fair  rental  value  of  the  land, 
other  than  the  house  field,  which  was  clear* 
€d  on  January  12,  1901?  Answer:  $100/* 
Plaintiff  tendered  two  issues,  but  it  seems  to 
us  that  they  are  embraced  by  the  sixth  issue 
submitted.  He  also  tendered  a  third  issue: 
"What  is  the  fair  rental  value  of  the  42 
acres  of  land,  outside  the  house  fi«^ld  of  ? 
acres?"  This  issue  was  refused.  He  then 
excepted  to  the  siith,  seventh,  and  eighth 
issues.  The  court  gave  Judgment  to  plain- 
tiff for  the  land,  and  to  defendant  for  $1,100, 
and  the  plaintiff  api)ealed. 

Faison  &  Wright,  of  Qinton,  for  appellant 
Geo.  EI  Butler,  H.  A.  Grady,  J.  D.  Kerr,  and 
0.  M.  Fairdoth,  ail  of  Clinton,  for  appellee. 

WALKER,  J.  (after  stating  the  fkcts  as 
above).  [1]  As  the  defendant  failed  to  per- 
form the  contract,  as  appears  by  the  verdict, 
plaintiff  is  entitled  to  recover  the  land,  and 
must  pay  to  the  defendant  the  value  of  any 
improvements  the  latter  has  put  upon  the 


same.  This  is  what  the  deed  provides,  for  It 
says  that,  upon  defendant's  default  and 
plaintiff's  dissatisfaction,  the  defendant  is 
*'to  have  pay  for  what  she  has  done^  out  of 
the  property"  of  the  plaintiff.  The  first  Issue 
seems  to  have  been  submitted  without  ob- 
jection, and  the  answer  of  the  Jury  thereto 
ascertains  the  contract  of  the  parties,  without 
reference  to  the  particular  words  of  the  deed. 
But  this  contract  was  not  complied  with  by 
the  defendant,  and  it  follows  that  plaintiff 
is  entitled  to  recover,  in  addition  to  the  land, 
a  fair  and  reasonable  rental  for  the  land 
while  in  defendant's  possession,  and  the  de- 
fendant is  entitled  to  the  value  of  the  im- 
provements, to  the  extent  that  they  have  en- 
hanced the  value  of  the  land,  in  analogy  to 
cases  in  which  the  doctrine  of  l>etterment8 
applies  (Kelly  v.  Johnson,  135  N.  O.  647,  47 
S.  E.  674),  and,  in  addition,  the  reasonable 
value  of  any  work  and  labor  done  or  of  any 
services  rendered  the  plaintiff  during  the  pe- 
riod, when  she  was  under  defendant's  care 
and  defendant  occupied  the  land.  If  defend- 
ant has  paid  anything  to  the  plaintiff,  in  part 
performance  of  the  contract,  she  will  be  en- 
titled to  a  credit  therefor.  It  would  not  be 
right,  nor  is  it.  the  law,  as  we  think,  that 
plaintiff  should  be  charged  with  the  value  of 
work  done  upon  the  land,  except  to  the  extent 
that  she  has  received  a  benefit  therefrom. 
If  the  contract  provided  specifically  that  de- 
fendant should  receive  back  exactly  what  she 
had  paid  out,  or  the  value  of  the  work  and 
labor  and  of  the  improvements,  without  re- 
gard to  the  enhancement  in  value  of  the 
land,  the  case  would  be  different.  But  the 
deed  says  that  she  should  have  pay  for  all 
she  has  done  for  the  plaintiff;  that  la,  the 
value  of  the  service  rendered  to  her  In  work, 
labor  and  improvements.  Gorman  ▼.  B^- 
amy«  82  N.  O.  497;  Tussey  v.  Owen,  139  N. 
a  457,  52  a.  £2.  128;  Ohamblee  r.  Baker,  95 
N.  G.  100 ;  Parker  v.  Brown,  136  N.  a  280,  48 
S.  R  657.  It'couldi  not  properly  be  said  to 
have  been  done  for  her  in  a  legal  sense  if 
of  no  benefit  to  her.  If  she  had  contracted 
for  the  particular  work  and  a  wage  or  price 
was  stated,  she  would  be  liable  for  It,  bat,  if 
none  was  expressed,  the  law  will  imply  a 
promise  to  pay  the  reasonable  value  of  the 
work  and  labor;  that  being  the  measure  of 
recovery,  as  upon  a  quantum  meruit.  It  fol- 
lows, therefore,  that  in  adjusting  the  differ- 
ence between  the  parties  the  plaintiff  will 
recover  the  land  and  its  rental  value  during 
the  occupancy  of  defendant,  and  the  latter 
will  recover  the  value  of  all  services  render- 
ed, including  any  increase  in  value  of  the 
land  by  reason  of  tiie  improvements  placed 
thereon  by  her.  This  Is  the  fair  and  equi- 
table rule,  and  the  more  so  as  the  deed  was 
not  annulled  by  the  sole  act  of  the  plaintiff, 
but  by  the  concurrence  of  both.  The  defendant 
failed  to  perform  her  part  of  the  agreement, 
and  the  plaintiff  thereupon  became  dissatis- 
fied.   This  is  the  very  condition  in  the  deed. 
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expressed  conjmictlyely,  upon  which  it  was  to 
be  ''null  and  void."  The  work  to  be  done  and 
the  improvements  to  be  made  were  not  speci- 
fied in  the  contract,  and  therefore  we  have 
a  case  bearing  a  close  resemblance  to  one 
where  the  doctrine  of  betterments  applies,  so 
far  as  the  land  is  concerned,  and,  as  no  price 
for  the  labor  was  fixed,  the  defendant  must 
fall  back  upon  the  promise  of  plainti£f  to  pay 
the  reasonable  worth  of  the  same,  which  the 
law  implies.  The  defendant  entered  upon 
the  land  lawfully  and  improved  the  same  by 
consent  It  is  not  equitable,  nor  according 
to  the  contract,  that  she  should  lose  all  she 
has  done  in  making  the  improvements,  nor, 
on  the  other  hand,  is  it  right  that  plaintiff 
should  pay  more  than  she  has  received  in 
benefit  from  the  same.  The  general  rule  is 
that  if  one  is  induced  to  improve  land  under 
a  promise  to  convey  the  same  to  him,  which 
promise  is  void  or  voidable,  and  after  the  im- 
provements are  made,  he  refuses  to  convey, 
the  party  thus  disappointed  shall  have  the 
benefit  of  the  Improvements  to  the  extent 
that  they  increased  the  value  of  the  land. 
Kelly  V.  Johnson,  135  N.  C.  647,  47  S.  B. 
674;  Reed  v.  Exum,  84  N.  G.  430;  Luton  v. 
Badham,  127  N.  G.  96,  37  S.  B.  143,  53  L. 
R.  A.  337,  80  Am.  St  Rep.  783;  Albea  v. 
Griffin,  22  N.  G.  9;  Hedgepeth  v.  Rose,  95 
N.  C.  41 ;  Pitt  V.  Moore,  99  N.  G.  85,  5  S.  E. 
389,  6  Am.  St  Rep.  489.  The  cases  on  this 
point  are  very  numerous,  many  of  them  be- 
ing cited  in  Luton  v.  Badham,  supra,  and  1 
Peirs  Revisal,  pp.  652,  653,  and  notes.  The 
recovery  is  based,  not  upon  the  cost  of  the 
improvements,  but  upon  the  enhanced  value 
of  the  propert^.  Wetherell  v.  Gorman,  74  N. 
G.  603,  in  which  Justice  Reade  says :  ''The 
value  of  the  improvements  to  the  premises  is 
undoubtedly  the  correct  rule;  for  very  ex- 
pensive repairs  might  injure  rather  than  im- 
prove them."  In  our  case  it  was  evidently 
contemplated  by  the  parties  that  if  the  con- 
tract was  terminated  by  the  dissatisfaction 
of  the  plaintiff,  upon  default  of  defendant 
in  performing  her  part  of  it,  the  account  be- 
tween them  should  be  stated  upon  equitable 
principles,  and  that  defendant  should  not  lose 
the  benefit  of  her  work  and  labor,  but  receive 
a  fair  and  reasonable  comx)ensation  therefor. 

The  verdict  upon  the  first  and  third  is- 
sues, and  on  the  issue  numbered  4^,.  will  be 
retained,  and  the  second  and  fourth  issues, 
not  having  been  answered,  are  eliminated. 
The  other  issues  are  set  aside,  and  the  court 
will  submit  new  issues  in  accordance  with 
the  views  of  the  law  herein  expressed,  so  as 
to  ascertatu  the  legal  rights  of  th^  parties, 
unless  there  is  a  reference  by  consent,  to 
find  the  facts  with  the  conclusions  of  law 
thereon,  and  state  the  account,  which,  per- 
haps, would  facilitate  the  trial  of  the  case. 

We  have  not  failed  to  notice  that,  by  the 
verdict  on  the  seventh  issue,  the  plaintiff  is 
made  to  pay  the  full  value  of  the  work  done 


by  the  defendant  on  the  seven  acres,  or  home 
tract  of  land,  without  any  finding  as  to  the 
rental  value  of  that  tract  or  of  what  was 
made  thereon.  If  plaintiff  is  required  to  pay 
for  the  work  and  labor  on  that  tract,  she 
should  have  the  fruits  thereof  or  the  rental 
value  of  the  land.  This  would  of  itself,  re- 
gardless of  other  questions,  necessitate  a  new 
trial,  which  should  be  extended,  under  the 
circumstances,  to  the  last  five  issues,  and  not 
merely  to  the  seventh,  but,  as  our  decision 
of  other  matters  produces  the  same  result,  we 
need  make  no  further  comment  on  this  ques- 
tion. 

[2]  Our  opinion  is  that  by  the  deed  Annie 
EL  Jones  reserved  a  life  estate.  The  deed 
must  be  construed  as  a  whole,  and  the  true 
intuit  of  the  parties  thereby  ascertained. 
Gudger  v.  Wtdte,  141  N.  G.  607,  54  8.  E.  386; 
Featherstone  v.  Merrimon,  148  N.  G.  205,  61 
S.  H.  675;  Triplett  v.  WiUiams,  149  N.  C. 
396,  63  S.  B.  79,  24  L.  R.  A.  (N.  S.)  514; 
Real  Estate  Go.  v.  Bland,  ^52  N.  G.  231,  67 
S.  E.  483 ;  Thomas  v.  Bunch,  158  N.  G.  175, 
73  S.  El  899.  In  Midgett  v.  Meekins,  at  this 
term^  75  8.  B.  728,  we  held  that  where 
clauses  of  a  deed  are  apparently  in  conflict 
the  courts  will  construe  the  instrument  not- 
withstanding the  repugnancy,  according  to  Its 
context  and  for  the  purpose  of  ascertaining 
the  intention  of  the  parties,  which  will  be  en- 
forced accolrdingly.  But  we  do  not  see  that 
this  can  in  any  way  affect  the  merits  of  the 
case.  The  entire  fee  has  reverted  to  the 
plaintiff,  under  the  facts,  and  she  is  entitled 
to  the  possession,  subject  to  the  equitable 
rights  of  defendant 

[3]  The  amount  by  which  any  improve- 
ments have  enhanced  the  value  of  the  land 
will  be  a  charge  thereon.  Taylor  v.  Brink- 
ley,  131  N.  G.  8,  42  S,  B.  336.  In  other  re- 
spects the  Judgment  will  be  only  a  personal 
charge.  When  plaintiff  has  paid  off  the  lien 
on  the  land  for  improvements,  she  will  be  en- 
titled to  be  let  Into  possession* 

New  triaL 


(160  N;  0.  161) 

STONB  GO.  V.  RIGH  et  aL 

(Supreme  Gonrt  of  North  Garolina.     Oct  16 

1912.) 

1.  Patmknt  (I  38*)— Appuoation— Right  of 
Debtor. 

A  debtor  owing  two  or  more  debts  to  the 
same  creditor  and  making  a  payment  may,  at 
the  time,  direct  its  application  to  any  one  of 
the  debts,  but  this  right  is  lost  if  such  direction 
18  not  made  at  the  time  of  payment. 

[Bd.  Note,— Por  other  cases,  see  Payment, 
Gent  Dig.  {|  99-103;   Dec,  Dii.  §  88.»1 

2.  Payment  (§  89*)— Application— Right  o» 
Gbeditob. 

If  a  debtor,  owing  two  or  more  debts  to  the 
same  creditor  at  the  time  of  makinr  a  payment, 
fails  to  direct  its  application,  the  right  to  apply 
it  belongs  to  the  creditor. 

[Ed.   Note.— For  other  cases,   see  Payment 
Cent  Dig.  §{  10^114;    Dec.  Dig.  |  39.*] 
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3.  Patmbnt  (I  46*)— Appuoation— Applica- 
tion IN   AB8ENCB   or  Appbopbiation  bt 

PABTIS8. 

Where  a  debtor,  owing  two  or  more  debts 
to  the  same  creditor,  makes  a  payment  and 
neither  the  debtor  nor  creditor  applies  it  to  a 
particular  debt,  the  law  will  apply  it  to  the  un- 
secured debt  or  the  one  for  which  the  creditor's 
security  is  most  precarious,  or  according  to  its 
own  view  of  the  intrinsic  justice  and  equity  of 
the  case. 

[Ed.  Note.— For  other  eases,  see  Payment, 
Cent  Dig.  H  125, 126;  Dec  Dig.  §  46w*] 

4.  Payment  (§  38*) —Application— Appbo- 
pbiation BT  Dbbtob— SuvnciENOY. 

A  direction  by  a  debtor  as  to  the  applica- 
tion of  payments  may  be  shown  bv  an  express 
agreement,  by  the  declaration  of  the  debtor,  or 
implied  from  circumstances  showing  the  debt- 
or's intention  at  the  time  of  payment,  and  the 
direction  need  not  be  expressed  in  writing  nor 
in  any  technical  or  formal  words^  nor  delivered 
in  any  particular  manner,  but  will  be  sufficient 
if  the  intention  is  manifest,  and  it  comes  to 
the  knowledge  of  the  other  party  at  the  proper 
time. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  §§  9»-103;   Dec.  Dig.  §  38.»] 

6.  Payment  (§  68* )— Application  by  Dbbt- 

OB^BuBDEN  or  PBoor. 

A  party  indebted  to  another  on  more  than 
one  account  and  making  a  partial  payment  has 
the  burden  of  proving  that  at  or  before  the 
time  of  such  payment  he  directed  its  applica- 
tion to  the  particular  debt,  and  that  this  direc- 
tion was  made  known  to  the  creditor. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  §|  195,  202;   Dec  Dig.  §  eS.*] 

6.  Payment  (§  38*) —Application— Appbo- 
pbiation BY  Debtor— SurnciENCY. 

Entries  In  a  debtor's  books   without  the 

knowledge  of  a  creditor  are  insufficient  in  law 

to  show  an  appropriation  of  payments  by  the 

debtor  to  any  particular  debt 
[Ed.  Note.— For  other  cases,   see  Pajment, 

Cent  Dig.  H  90--103;    Dec  Dig.  §  38.^ 

Appeal  from  Superior  Court,  Sampson 
County;   Allen,  Judge. 

Action  by  the  Stone  Company  against  A. 
D.  Rich  and  others.  From  a  Judgment,  the 
defendant  named  appeals.  Judgment  ap- 
pealed from  set  aside,  final  Judgment  afilrm- 
ed,  and  action  dismissed. 

Faison  &  Wright,  of  Clinton,  for  appel- 
lant   H.  A«  Grady,  of  Clinton,  for  appellee. 


WAIiKER,  J.  Tills  case  was  before  us  at 
a  former  term,  under  the  title  of  Stone  Com- 
pany y.  McLamb  &  Co.,  A.  D.  Rich,  and 
Others,  153  N.  C.  378,  69  S.  E.  281.  We 
then  held  that  Mrs.  M.  M.  Vann,  a  feme 
coTert,  was  liable  for  the  debts  of  the  firm 
of  McLamb  &  Co.  under  the  statute  (Revla- 
al,  I  2118),  and  that  the  order  appointing  a 
receiver  of  the  partnership  effects  was  er- 
roneous and  should  be  yacated,  and  the  prop- 
erty, which  was  under  mortgage  to  A.  D. 
Rich,  should  be  restored  to  him.  The  case 
was  remanded  for  the  settlement  of  the  other 
matters  InvolvedL  The  parties  thereupon 
agreed  that  an  issue  be  submitted  to  a  Jury 
to  ascertain  if  a  payment  of  $333,  made  by 
McLamb  &  Co.  to  Rich,  should  be  applied 


to  the  debt  of  the  firm,  amounting  to  $1,650, 
which  is  secured  by  his  mortgage, 'or  to  aii 
unsecured  debt  of  $300,  held  by  him  against 
McLamb  &  Co.  The  Jury  returned  the  fol- 
lowing yerdlct:  "Should  the  $333  credited 
to  A.  D.  Rich  on  page  453  of  the  ledger  be 
applied  to  the  mortgage  debt  of  McLamb  & 
Co.  to  A.  D.  Rich?  Answer:  Yes.'*  The 
court  adjudged  upon  the  verdict  that  the 
payment  be  so  applied.  The  defendants  ex- 
ception raises  the  question  whether  there 
was  any  evidence  to  show  that  he  had  been 
Instructed  by  the  firm  to  m)  apply  the  pay- 
ment; he  having  requested  the  court  to 
charge  substantially  that  there  was  none. 
We  have  examined  the  testimony  carefully, 
and  have  failed  to  find  any  evidence  to  sus- 
tain the  charge  of  the  court  or  the  verdict 
of  the  Jury.  The  most  that  can  be  made 
of  It,  when  considered  favorably  to  McLamb 
&  Co.  and  the  other  interested  parties,  Is 
that  the  firm  made  some  payments  at  differ- 
ent times  aggregating  $333,  and  entered  them 
upon  its  books  as  credits  on  the  noortgage 
notes,  but  did  not  direct  Rich  how  to  apply 
them,  and  Rich  did  not  know  of  the  entries 
until  some  time  after  they  were  made,  when 
he  promptly  objected  to  them.  It  was  then 
agreed  that  they  should  be  applied  to  the 
unsecured  debt  It  Is  admitted  that  Rich 
did  not  apply  the  payments  to  either  of 
the  debts. 

[1-3]  There  Is  no  rule  In  the  law  better 
settled  than  the  one  In  regard  to  the  appli- 
cation of  payments.  (1)  A  debtor  owing  two 
or  more  debts  to  the  same  creditor,  and 
making  a  payment,  may,  at  the  time,  direct 
Its  application  to  any  one  of  the  debts.  The 
right  is  lost  If  the  particular  application  is 
not  directed  at  the  time  of  the  payment 
(2)  If  the  debtor  fails  to  make  the  applica- 
tion at  the  time  of  the  payment,  the  right 
to  apply  it  belongs  to  the  creditor.  (3)  If 
neither  debtor  nor  creditor  makes  it,  the 
law  will  apply  It  to  the  unsecured  debt  or 
the  one  for  which  the  creditor's  security 
is  most  precarious,  or,  as  sometimes  ex- 
pressed, according  to  its  own  view  of  the 
intrinsic  Justice  and  equity  of  the  case. 
Sprinkle  v.  Martin,  72  N.  01  92,  and  cases 
cited;  Vick  y.  Smith,  83  N.  C.  80;  Moss 
V.  Adams,  39  N.  C  42  (Anno.  Ed.);  Jenkins 
y.  Heal,  70  N.  C.  440;  Ramsour  v.  Thomas, 
32  N.  a  165 ;  Wittkowskl  y.  Reld.  84  N.  C. 
21;  Long  v.  MUler,  93  N.  C.  233;  Lester  v. 
Houston,  101  N.  C.  605,  8  S.  R  366;  Pearce 
V.  Walker,  103  Ala.  250,  15  South.  568.  The 
weight  of  authority  is  that  the  debtor  must 
direct  the  application  at  or  before  the  time 
of  his  payment,  and  that  he  cannot  do  so 
afterwards.  30  Cyc.  p.  1230,  and  cases  in 
note. 

[4]  A  direction  by  the  debtor  as  to  the 
application  of  payments  may  be  shown  by  an 
express  agreement  with  the  creditor,  by  the 
declaration  of  the  debtor,  or  it  may  be  im- 
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plied  from  drcmxmtances  allowing  the  debt- 1 
op's  Intention  at  the  time  of  payment  30 
Cyc.  p.  1230.  Again:  The  communication 
need  not  be  expressed  in  writing,  nor  in  any 
technical  or  formal  words,  nor  the  instruction 
delivered  in  any  particular  manner.  It  will 
be  sufficient  if  the  intention  is  manifest,  and 
that  it  comes  to  the  knowledge  of  the  other 
party  at  the  proper  time.  2  Am.  &  Eng.  Enc. 
of  Law  (2d  Ed.)  p.  448.  "It  is  certainly  too 
late  for  either  party  to  daim  a  right  to 
make  an  appropriation  after  the  contro- 
versy has  arisen,  and,  a  fortiori,  at  the 
time  of  the  trial."  U.  S.  v.  Klrkpatrick,  9 
Wheat  721,  737,  6  L.  Ed.  199. 

[6]  When  a  party  indebted  to  another  on 
more  than  one  account  makes  a  partial  pay- 
ment the  burden  of  proving  that  at  or  be- 
fore the  time  of  such  payment  he  directed  its 
application  to  a  particular  debt  as  pleaded 
by  him,  and  that  this  direction  was  made 
known  to  his  creditor,  is  upon  the  debtor. 
Pearce  v.  Walker^  supra.  Coming  to  the 
special  facts  of  this  case,  it  is  said  in  Par- 
sons on  Contracts  (6th  Ed.)  |  630:  "It  is 
not  necessary  that  the  appropriation  of  the 
payment  should  be  made  by  an  express  dec- 
laration of  the  debtor;  for,  if  his  intention 
and  purpose  can  be  clearly  gathered  from  the 
circumstances  of  the  case,  the  creditor  is 
bound  by  it  If  the  debtor,  at  the  time  of 
making  a  payment  makes  also  an  entry  in 
his  own  book,  stating  the  payment  to  be  on 
a  particular  account  and  shows  the  entry 
to  the  creditor,  this  is  sufficient  appropria- 
tion by  the  debtor.  But  the  right  of  election 
of  appropriation  is  not  condusiv^y  exercised 
by  entries  in  the  books  of  either  party  until 
those  entries  are  communicated  to  the  other 
party."  But  the  cases  nearest  to  the  present 
in  matters  of  fact  are  the  following:  Man- 
ning V.  Westeme,  2  Vernon,  Ch.  606,  23  Eng. 
Reprinty  996,  where  it  appeared  that  defend- 
ant being  indebted  to  plaintifiT  on  specialty 
and  also  by  simple  contract  or  a  running 
account  made  several  xwym^its  of  sums  in 
gross,  and  entered  them  in  his  own  book,  as 
paid  upon  the  specialty.  It  was  better  for 
the  debtor  that  the  payment  should  go  to  the 
simple  contract  which  did  not  bear  interest 
The  Lord  Chancellor  said:  "Although  the 
rule  of  law  is  that  quicquid  solvitur,  solvitur 
secundum  modum  solventis,  yet  that  is  to  be 
understood  when  at  the  time  of  payment  he 
that  pays  the  money  declares  upon  what  ac- 
count he  pays  it;  but  if  the  payment  is  gen- 
eral, the  application  is  in  the  party  who  re- 
ceives the  money,  and  the  entries  in  the  de- 
fendant's books  are  not  sufficient  to  make 
the  application."  So  In  Frazer  v.  Bunn,  8 
Carr.  &  P.  704  (34  B.  C  L.  592),  where  a  per- 
former at  a  theater  had  arrears  of  salary 
due  to  him,  and  a  payment  was  made  to  him 
without  any  direction  at  the  time  as  to  its 
application,  it  was  held  that  an  entry  by  the 
debtor  in  hia  books  was  not  a  sufficient  di- 
rection   unless    brought    to    the    creditor's 


knowledge  at  the  time;  otherwise,  if  he  had 
stated  for  what  specific  portion  of  the  in- 
debtedness it  was  intended  or  had  the  entry 
been  made  known  to  the  creditor,  in  which 
case  it  would  have  been  evidence  of  such  an 
appropriation  as  would  be  binding  on  the 
creditor.  Lord  Abinger  said:  "If  Mr.  Jones 
had  expressly  paid  this  for  what  was  due  to 
the  plaintiff  between  February  and  June, 
the  plaintiff  would  have  been  out  of  court 
but  so  far  from  that  he  states  that  he  did 
not  tell  the  plaintiff  on  what  account  he  paid 
it,  neither  did  he  show  him  the  book.  If  he 
had  shown  the  plaintiff  the  book  in  which 
he  had  entered  it  as  for  a  particular  period, 
that  would  be  evidence  of  appropriation,  but 
that  was  not  so ;  and  I  think  that  the  plain- 
tiff is  at  liberty  to  apply  those  payments  to 
the  other  parts  of  what  had  been  due  to 
him,  and  that  therefore^  he  may  recover  for 
the  rest  of  his  claim,  which  is  within  the 
dates  stated  in  the  particulars."  In  a  case 
with  substantially  the  same  facts  (Terhune 
Y.  Colton,  12  N.  J.  Eq.  232)  the  court,  after 
stating  the  general  rule  as  to  the  appropria- 
tion of  payments,  held  that,  while  the  inten- 
tion of  the  debtor  to  apply  the  xmyment  to  a 
particular  debt  or  part  of  a  debt  may  be 
shown  by  circumstances  attending  the  act  of 
payment  they  must  be  known  to  the  credi- 
tor, or  the  intention  to  do  so  must  be  signified 
to  him  in  some  way,  and  that  an  entry  in  his 
own  books  of  account  by  the  debtor  is  insuffi- 
cient to  determine  the  application  in  his  fa- 
vor, as  he  had  not,  by  showing  the  entry  to 
the  creditor,  or  otherwise,  indicated  his  in- 
tention as  to  how  the  money  should  be  ap- 
plied. The  result  of  the  cases  is  that  an  un- 
disclosed intention  to  apply  the  payment  will 
not  do.  The  right  of  the  creditor  to  apply 
the  payment  when  the  debtor  by  his  silence 
has  lost  control  of  it  is  stated  more  in  detail 
by  Justice  Rodman,  in  Jenkins  v.  Beal,  su- 
pra: "The  rule  is  that  where  a  debtor  owes 
several  debts  to  a  creditor  and  makes  pay- 
ments, he  may  appropriate  the  payments  to 
any  of  the  debts  he  may  please;  but  if  be 
fails  to  do  so  at  the  time,  the  creditor  may 
appropriate  them  as  he  pleases  (subject  to 
some  exceptions  not  material  here)  at  any 
time  before  he  brings  suit  for  the  balance." 
And  in  another  case  the  court  held:  "Al- 
though as  between  the  Immediate  parties  the 
creditor  has  a  right  to  appropriate  when  the 
debtor  has  failed  to  do  so,  yet  this  right 
must  be  exercised  within,  at  the  furthest, 
a  reasonable  time  after  the  payment  and 
by  the  performance  of  some  act  which  in- 
dicates an  intention  to  appropriate.  It  is 
too  late  to  attempt  it  at  the  trial."  Harker 
V.  Ck>nrad,  12  Serg.  &  R.  (Pa.)  301,  14  Am. 
Dec.  691;  Reiss  v.  Schemer,  87  111.  App.  84. 
Where  neither  party  has  exercised  his  right 
of  appropriation,  and  a  dispute  subsequently 
arises,  the  court  will  make  the  application,  as 
we  have  seen,  and  in  doing  so  will,  as  a  gen- 
eral role*  apply  the  payment  to  the  debt 
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whlcb  is  xmsecared  or  the  least  secured,  up- 
on the  assumptioiL  that  the  debtor  would  de- 
sire to  pay  all  his  debts,  and  this  disposition 
of  the  credit  most  nearly  accomplishes  that 
result,  or,  in  other  words,  the  law  pursues 
this  course^  as  it  Intends  that  all  men  shall 
be  honest  and  fully  perform  their  Just  obli- 
gations, and  adopts  this  method  as  the  one 
which  an  honest  man  would  unselfishly 
choose,  if  left  to  himself  to  act  In  the  prem- 
ises. It  simply  does  what  the  debtor  should 
have  done  if  prompted  by  just  motives. 
Leeds  v.  Gifford,  41  N.  J.  Eq.  464.  5  Ati.  795; 
Turner  y.  Hill,  56  N.  J.  Bq.  293,  39  Ati.  137; 
Terhune  v.  Colton,  12  N.  J.  Eq.  238,  in  which 
cases  the  law  upon  this  subject  is  clearly 
stated  with  peculiar  reference  to  the  same 
state  of  facts  as  are  presented  in  this  case. 

[6]  As  the  burden  was  upon  McLamb  & 
Co.  to  show  that  they  had  directed  how  the 
payment  should  be  applied,  at  the  time  it 
was  made,  and  as  the  mere  entries,  without 
the  knowledge  of  A.  D.  Rich,  were,  in  law, 
insufficient  to  show  such  an  appropriation 
of  the  money,  the  court  should  have  instruct- 
ed the  Jury  that  there  was  no  evidence  of 
an  appropriation  by  the  debtor,  McLamb  & 
Co.,  and  to  answer  the  issue,  "No,"  as  the 
law  applied  the  payment  to  the  unsecured 
debt  or  open  account  For  this  error  the 
verdict  and  Judgment  thereon  are  set  aside. 

It  appears  that  while  the  issue  was  found 
against  the  defendant  A.  D.  Rich,  and  Judg- 
ment entered  thereon  that  the  payment,  $333, 
be  applied  to  the  mortgage  debt,  the  court 
has  given  a  final  Judgment  in  favor  of  A.  D. 
Rich  by  dismissing  the  action  as  to  him  and 
taxing  the  plaintiff  with  the  costs  of  said 
defendant  As  our  decision  disposes  of  the 
principal  qnestion  in  the  case,  and  is  given 
upon  facts  virtually  admitted,  or  at  least 
uncontroverted — ^that  is,  the  book  of  McLamb 
&  Co.  and  the  oral  testimony,  which  the  par- 
ties agreed  should  be  decisive  of  their  rights, 
so  far  as  the  application  of  the  payment  is 
concerned — the  defendant  A.  D.  Rich  would 
seem  to  be  entitied  to  the  final  Judgment. 
It  will  therefore  be  allowed  to  stand,  and 
the  action  is  dismissed  as  to  him.  The  plain- 
tiffs have  called  our  attention  to  the  anomaly 
presented  in  this  case  of  a  verdict  against 
Rich  and  Judgment  on  the  same,  and  then  a 
final  Judgment  in  his  favor.  With  this  be- 
fore him,  he  expresses  a  doubt  as  to  Rich's 
right  of  appeal  and  some  wonder  at  the 
course  of  the  proceeding.  We  have  decided 
the  question  as  to  the  payment  to  prevent 
any  prejudice  to  the  defendant  A.  D.  Rich 
likely  to  grow  out  of  the  verdict  and  Judg- 
ment thereon,  which  he  should  have  the  right 
to  review  by  appeal,  and  by  holding  that  our 
decision  disposes  of  the  merits  of  the  case, 
in  so  far  as  Rich  is  affected.  We  thus  sus- 
tain the  final  Judgment,  as  consistent  with 
our  decision  upon  the  payment,  and  thus  rec- 
oncile what  was  done  with  orderly  proce- 


dure.   Appellees  will  paj  the  costs  of  thia 
court 
Action  dismissed. 

(159  N.  C.  553) 
PARTIN  V.  PRINCE. 

(Supreme  Court  of  North  Carolina.    Oct  16, 

1912.) 

1.  Fbattds,  Statute  op  (|  21*)— Obioinal  ob 
collatbbal    pbomisb. 

Where  a  person  orally  promised  another 
that,  if  she  would  put  money  in  his  hands  for 
investment,  he  would  guarantee  its  safety,  this 
was  not  a  promise  to  answer  for  the  debt  of 
another  within  the  statute  of  frauds;  there  be- 
ing no  other  debt  contracted  or  contract  made 
except  the  contract  of  guaranty. 

[Ed.    Note.— For    other    cases,    see    Frauds, 
Statute  of,  Cent  Dig.  §  33;   Dec.  Dig.  |  21.»1 

2.  GtJABANTY  ({  16»)—CoNSinEBATioN— Suf- 
ficiency. 

Where^  money  was  placed  in  a  person's 
hands  for  investment,  and  he  was  giyen  abso- 
lute control  over  it  in  reliance  on  nis  promise 
to  guarantee  its  safety,  there  was  a  suflScient 
consideration  to  support  the  guaranty  if  any 
consideration  was  needed. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  SS  14-17;  Dec.  Dig.  §  16.*] 

8.  GuABANTT  (I  16»)  —  CoNsiDEBATioN— Ne- 
cessity. 

Where  a  contract  of  guaranty  is  contem- 
poraneous with  the  principal  debt,  no  other 
consideration  is  necessary:  the  contract  being 
founded  on  the  consideration  existing  between 
the  parties,  but,  if  the  guaranty  is  made  after- 
wards, a  new  consideration  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  }§  14r-17;    Dec.  Dig.  §  16.*] 

4.  GuABANTY  (§  16*)— Considebation— Sur- 

nOIKNOY. 

Where  a  person  receiving  money  for  in- 
vestment and  guarantying  its  safety  invested  it 
in  a  concern  for  which  he  was  agent  or  repre- 
sentative, his  pecuniary  interest  in  the  trans- 
action was  a  sufficient  consideration  for  the 
guaranty  if  a  consideration  was  necessary. 

[EM.  Note.— For  other  cases,  see  Gnarantr, 
Cent.  Dig.  |§  14-17;   Dec  Dig.  |  16.*] 

Appeal  from  Superior  Court,  Wake' Coun- 
ty;   Bragaw,  Judge. 

Action  by  Mrs.  G.  W.  Partin  (liorenza 
Partin)  against  R.  E.  Prince.  From  a  non- 
suit, plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

W.  B.  Snow  and  J.  W.  Bunn,  both  of 
Raleigh,  for  appellant. 

BROWN,  J.  The  plaintiff  sued  to  recover 
$500  which  the  defendant  procured  from  the 
plaintiff  for  the  purpose  of  investing  the 
same.  The  plaintiff  claimed  that  the  de- 
fendant promised  to  guarantee  the  Invest- 
ment at  the  time  the  money  was  placed  in 
his  hands  at  his  request,  that  the  defendant 
had  the  use  and  control  of  the  money  with- 
out any  direction  from  the  plaintiff,  and  that 
this  formed  a  consideration  which  supported 
the  guaranty.  The  defendant  claimed  that 
the  transaction,  upon  the  plaintiffs  own 
showing,  was  a  promise  to  answer  for  the 
payment  of  the  debt  of  another,  and,  not 
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being  In  writing,  it  comes  within  the  statute 
of  frauds  and  Is  void.  His  honor,  being  of 
opinion  with  the  defendant,  sustained  the 
motion  to  nonsuit 

The  plaintiff  supports  her  alleged  cause  of 
action  with  a  written  guaranty  contained  In 
a  letter  of  the  defendant  to  the  plaintiff,  dat- 
ed November  8,  1006.  The  plaintiff  testified 
that  the  defendant  came  to  see  her,  and  told 
her  that  he  heard  that  she  had  some  money, 
and  he  desired  to  know  if  she  wanted  to 
lend  it  out,  saying  that  he  could  invest  it 
better  out  of  the  state,  as  then  she  ^oxil^ 
not  have  to  pay  taxes  on  it  The  plaintiff 
testified  the  defendant  went  to  see  her  sev- 
eral times,  and  each  time  endeavored  to  per- 
suade her  to  let  him  invest  the  money.  She 
at  first  refused  because  she  did  not  want  it 
invested  away  from  home.  The  last  time 
the  defendant  came  he  said,  if  she  would  let 
him  have  it,  *'he  would  guarantee  it  to  be 
safe,  and  that  she  could  look  to  him  for  the 
amount  and  not  to  these  other  men."  It 
appears  that  upon  the  faith  of  that  guaran- 
ty the  plaintiff  let  the  def^idant  have  $500. 
The  statements  of  the  plaintiff  are  fortified 
and  corroborated  by  the  letter  of  November 
8,  1906.    The  defendant  offered  no  evidence. 

[1]  In  our  view,  liis  honor  erred  in  sup- 
posing that  this  transaction,  if  the  evidence 
Is  taken  to  be  true,  presents  the  ordinary 
case  of  a  promise  to  answer  for  the  debt  of 
another.  At  the  time  of  this  transaction 
there  was  no  other  debt  contracted.  The 
only  contract  that  had  been  made  was  be- 
tween the  plaintiff  and  the  defendant,  and 
that  contract  is  a  guaranty ;  that  is  to  say, 
an  obligation  of  the  guarantor  and  separate 
and  distinct  from  the  obligation  of  a  princi- 
pal debtor.  Carpenter  v.  Wall,  20  N.  C.  279 ; 
Coleman  v.  Fuller,  105  N.  0.  328,  11  S.  E. 
175.  8  L.  R.  A.  380;  Tell  on  Guaranties,  1; 
Smith  on  Mercantile  Law,  277. 

[2,  3]  We  think  that  the  fact  that  this 
money  was  placed  in  the  hands  of  the  de- 
fendant at  his  request  and  that  he  was  giv- 
en absolute  control  over  it  upon  the  faith  of 
his  promise  to  guarantee  its  safety,  is  a  suffi- 
cient consideration  to  support  the  contract, 
but  we  doubt  if  any  consideration  is  neces- 
sary, for,  where  the  contract  of  guaranty  is 
contemporaneous  with  the  principal  debt,  no 
other  consideration  is  necessary,  because  the 
contract  is  founded  upon  the  consideration 
existing  between  the  parties.  It  is  other- 
wise, if  the  guaranty  be  made  afterwards 
without  any  new  consideration.  Green  v. 
Thornton,  49  N.  C.  231. 

[4]  It  appears  further  in  the  evidence  tliat 
the  defendant  invested  this  money  in  a  New 
Jersey  concern  without  consultation  with  the 
plaintiff  who  evidently  relied  entirely  upon 
his  guaranty,  which  concern  was  doing  busi- 
ness in  Raleigh  and  the  defendant  was  its 
agent  or  representative. 

If  a  consideration  is  necessary,  the  pecu- 


niary Interest  of  the  defendant  in  the  trans- 
action is  a  sufficient  consideration  to  support 
the  guaranty.  Whitehurst  v.  Hyman,  90  N. 
C.  487 ;  Dale  v.  Lumber  Company,  152  N.  0. 
651,  68  S.  B.  184,  28  L.  R.  A  (N.  S.)  407; 
Peele  v.  Powell,  156  N.  C.  558,  73  S.  E.  284 ; 
Whitehurst  v.  Padgett,  157  N.  C.  424.  73  S. 
E.  240. 

We  think  his  honor  erred  in  sustaining 
the  motion  to  nonsuit 

New  triat 


(160  N.  C.  MO) 

McKAT  T.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.     Oct  16, 

1912.) 

Death  (§  103*)— Fires— Contbibutobt  Nfco- 

LIGENCB. 

Where  the  evidence  tended  to  show  that 
plaintiff's  intestate  was  burned  to  death  while 
trying  to  beat  back  a  fire  started  on  defend- 
ant's right  of  way  through  its  negligence,  and 
protect  her  land  and  dwelling,  and  that  it  sub- 
seqnently  reached  her  land,  and  the  dwelling 
was  only  saved  by  the  efforts  of  her  neighbon, 
the  court  erred  in  holding,  as  a  matter  aof  law, 
that  she  was  guilty  of  contributory  nefl^igenoe, 
since,  while  a  distinction  is  made  between  risks 
allowable  when  human  life  is  at  stake  and 
those  allowable  when  the  destruction  of  prop- 
erty is  threatened,  it  is  the  right  and  duty  of 
an  owner  to  make  every  reasonable  endeavor 
to  save  his  property  from  destruction;  and  in 
passing  on  his  conduct  full  allowance  should  be 
made  for  the  natural  impulse  prompting  the 
effort,  and  for  the  emergency  under  which  be 
acted. 

[Bkl.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  8  141;   Dec.  Dig.  |  108.*] 

Appeal  from  Superior  Courts  Cumberland 
County;   Peebles,  Judge. 

Action  by  NorvdUa  McKay,  administratrix 
of  Kate  Howell,  deceased,  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
the  Judgment  plaintiff  appeals.  Reversed, 
and  new  trial  granted. 

"The  plaintiff  alleged  that  the  defendant 
was  a  corporation,  doing  and  carrying  on  the 
business  of  a  railroad  and  a  common  car- 
rier, and  that  on  the  80th  day  of  March, 
1910,  it  ran  Its  locomotive  on  its  right  of 
way  and  negligently  permitted  coals  and 
sparks  of  fire  to  be  emitted  from  its  locomo- 
tive, and  that  said  sparks  and  fire  ignited 
combustible  matter  which  it  had  allowed  to 
accumulate  on  its  right  of  way,  and  that 
the  fire  communicated  to  the  lands  and  prem- 
ises of  one  Kate  Howell,  who,  while  prudent- 
ly and  carefully  attempting  to  stay  the  prog- 
ress of  the  fire  and  prevent  the  destruction 
of  her  property  and  dwelling,  caught  on  fire 
and  was  burned  to  death,  and  the  plaintiff 
alleges  damages  in  the  sum  of  $25,000.  The 
defendant,  answering  the  complaint,  denied 
that  it  was  guilty  of  any  negligence  as  al- 
leged in  the  complaint  and  alleged  that  if 
plaintiff's  intestate  was  injured  she  was  in- 
jured by  her  own  negligence  in  attempting 
to   put   out   fire   not    upon   her   own   land. 
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where  no  property  In  which  she  was  inter- 
ested or  owned  was  in  danger,  and  her  own 
negligence  attributed  to  and  was  the  ap- 
proximate cause  of  injury." 

The  following  issues  were  prepared  for 
submission  to  the  jury: 

•*(1)  Was  the  injury  and  death  of  the  In- 
testate of  the  plaintiff  caused  by  the  negli- 
gence of  the  defendant,  as  alleged  in  the 
complaint?    Answer. 

"(2)  Did  the  intestate  by  her  own  negli- 
gence contribute  to  her  death?    Answer. 

''(3)  What  damage  is  the  plaintiff  entitled 
to  recover,  if  any?    Answer." 

At  the  close  of  plaintiff's  evidence,  the 
court  stated  to  plaintiff  that  he  would  charge 
the  Jury,  if  they  were  satisfied  by  the  greater 
weight  of  the  evidence  that  the  fire  started 
on  the  defendant's  right  of  way,  to  answer 
first  issue  "Yes";  otherwise  "No."  If  they 
believed  the  evidence,  to  answer  second  issue 
"Yes."  In  defense  to  this  intimation,  plain- 
tiff, having  duly  excepted,  submitted  to  a 
nonsuit  and  appealed. 

H.  U  Cook,  of  Fayetteville,  for  appellant 
Rose  ft  Rose,  of  Fayetteville,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
There  was  evidence  tending  to  show:  That 
Intestate  lived  alone  in  a  cabin  on  a  wooded 
tract  of  land.  In  which  there  was  a  small 
clearing  or  two,  and  that  on  March  20,  1910, 
said  to  be  Wednesday,  a  fire,  originating  on 
defendant's  right  of  way  and  negligently 
started  from  one  of  the  company's  trains, 
burned  over  the  intervening  lands  towards 
the  Intestate's  property  and  partly  over  her 
own  land.  That  it  proved  to  be  an  extensive 
fire,  and  several  of  the  neighbors,  at  different 
places,  were  engaged  tn  trying  to  extinguish 
it  One  of  them  heard  the  intestate  cry  out 
on  Thursday  morning,  but  was  unable  to  go 
to  her,  because  engaged  in  endeavoring  to 
save  his  own  property.  That  on  Friday  or 
Saturday  morning  the  dead  body  of  the  in- 
testate was  found  on  a  path  about  the  divid- 
ing line  where  the  fire  was  approaching  her 
own  from  Col.  Broadfoot's  adjoining  tract. 
That  all  the  clothing  was  burned  off,  except 
the  shoes,  and  a  pine  top  lying  near,  half 
beaten  or  worn  out,  and  her  tracks  along  the 
path,  and  some  burning  shreds  of  her  doth- 
ing  along  the  edge  of  the  fire,  gave  indication 
that  she  had  caught  fire  while  engaged  in  the 
effort  to  beat  back  the  fire  and  protect  it 
from  making  further  progress  towards  her 
land  and  dwelling.  On  these  the  facts,  chief- 
ly relevant  to  the  second  issue,  we  think 
there  was  error  in  the  ruling  of  the  court 
While  our  decisions  would  seem  to  make 
some  distinction  between  the  risks  allowable 
when  human  life  is  at  stake  and  those  when 
the  destruction  of  property  is  presently 
threatened,  all  of  the  authorities,  here  and 
elsewhere,  are  to  the  effect  that  it  is  both 
the  right  and  duty  of  an  owner  to  make 


every  reasonable  endeavor  to  save  his  prop- 
erty from  destruction;  and  that  in  passing 
upon  his  conduct  full  allowance  shall  be 
made  for  the  natural  impulse  prompting  the 
effort,  and  for  the  emergency  under  which 
he  acts.  Norris  v.  Railroad,  152  N.  C.  515, 
67  S.  E.  1017,  27  li.  R.  A.  (N.  S.)  1060;  Bur- 
nett V.  RaUroad,  132  N.  C.  261,  43  S.  E.  797 ; 
Rexter  v.  Starin,  73  N.  Y.  601;  29  Cya  p. 
524.  Pegram  v.  Railroad,  139  N.  C.  303,  51 
S.  E.  975,  111  Am.  St  Rep.  818,  4  Ann.  Cas. 
797,  cited,  and  to  some  extent  relied  upon 
by  defendant  does  not  contravene,  but  is  in 
full  recognition  of  the  general  principle  as 
stated;  the  case  only  deciding  on  this  ques- 
tion that  where  an  employ^,  who  had  es- 
caped from  a  burning  building  and  was  in  a 
place  of  safety,  voluntarily  returned  to  same 
in  an  effort  to  recover  his  employer's  prop- 
erty, an  instruction  that  imposed  only  one 
limitation  upon  his  right  to  recover — that  he 
must  not  act  recklessly — ^was  erroneous." 

Applying  the  controlling  position  as  sus- 
tained by  the  authorities  cited,  the  court  be- 
low was  clearly  not  Justified  in  holding,  as  a 
matter  of  law,  that  the  intestate  was  guilty 
of  contributory  negligence;  the  facts  in  evi- 
dence tending  as  they  do  to  prove  that  she 
was  burned  in  the  effort  to  beat  back  a  fire 
which  threatened  her  property,  and  even  her 
home.  And  to  show  that  this  last  appre- 
hension was  not  groundless,  it  further  ap- 
pears that  the  same  fire,  though  delayed  for 
a  time,  probably  by  a  small  clearing  which 
intervened,  did  subsequently  reach  her  yard, 
and  the  dwelling  was  only  saved  by  the  ^- 
forts  of  her  neighbors. 

For  the  error  indicated,  plaintiff  is  entitled 
to  a  new  trial;  and  it  is  so  ordered. 

New  trial. 


an  N.  c.  ») 
STATE  V.  ALLEN. 

(Supreme  Court  of  North  Carolina.    Oct  16, 

1912.) 

L  Criminal  Law  ({  882*)— Special  Vebdict 
— Effbct— In  dictment. 

A  count  of  an  indictment  charging  that 
an  express  agent  did  unlawfully  solicit  orders 
and  proposals  to  purchase  intoxicating  liquors 
from  a  certain  person  and  other  persons  whose 
names  are  to  the  jurors  unknown  was  repudiat- 
ed by  a  special  jury  finding  that  defendant  did 
not  solicit  orders  for  whisky  from  any  person 
or  persons. 

[Ed.    Note.— For  other  cases,   see  Criminal 
Law,  Cent  Dig.  §  2092;  Dec.  Dig.  |  882.*1 

2.  Intoxicatino   Liquors    (§   169*)— Cbixi- 
NAL  Offense— I NTEBSTATB  Ordeb. 

Where  an  express  agent  received  from  a 
buyer  a  certain  sum  which  he  sent  with  an  or- 
der for  whisky  to  a  firm  in  another  state,  and 
the  next  day  received  and  delivered  whisky  to 
the  buyer,  and  where  he  acted  merely  as  the 
agent  of  such  buyer  and  for  his  accommodatioiL 
he  was  not  in  view  of  the  commerce  clause  oi 
the  federal  Constitution,  guilty  of  a  criiAinal 
offense  under  Revisal  1905,  §  3534,  providing 
that  any  one  who  shall  unlawfully  procure  and 
deliver  whisky  to  another  shall  be  deemed  in 
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law  the  tLgent  of  the  yendor  and  be  guilty  of 
a  mi8dem«anor. 

[Ed.  Note.— For  other  cases,  see  Intoxicatinflr 
Liquors,  Cent.  Dig.  |§  187,  188;  Dec.  Dig.  | 
169.»] 

8.  CoiiMERCB  ({  41*)— Interstate  Shipment& 
Where  a  sale  of  whisky  is  consummated 
in  another  state  by  order  of  one  who  as  agent 
for  a  buyer  sends  the  order  from  a  place  in 
the  state  where  a  sale  is  prohibited,  the  com- 
merce clause  of  the  federal  Constitution  will 
protect  such  agent  from  indictment  under  the 
state  laws  for  his  acts,  though  he  receives  the 
particular  parcel  of  whisky  inclosed  in  a  gen- 
eral package  of  whisky  addressed  to  different 
parties,  all  of  which  he  delivers. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  §§  30,  31;   Dec,  Dig.  §  41.*] 

4.  CoMMEiccE  (S  41*)— Interstate  Shipment 
—Intoxicating  Liquors— Wilson  Act. 
The  Wilson  Act  (Act  Aug.  8,  1890,  c.  728, 
26  Stat.  313  [U.  S.  Comp.  St,  1901,  p.  3177]). 
providing  that  intoxicating  liquors  transported 
into  prohibition  territory  shall  be  subject  to  the 
operation  of  the  laws  of  the  state  or  territory, 
does  not  take  away  the  force  of  the  commerce 
clause  of  the  federal  Constitution  to  protect 
from  indictment  one  who  as  agent  for  a  buyer 
orders  an  interstate  shipment  of  whisky. 

[Ed.  Note.— For  other  cases,  see  Commercef 
Cent.  Dig.  |i  30,  31;  Dec  Dig.  i  41.»] 

6.  Commerce  (|  60*)— Place  or  Saud— Inter- 
state Commerce. 

Revisal  1905,  §  2080,  making  the  place  of 
delivery  of  intoxicatiDg  linuors  the  place  of 
sale,  does  not  apply  to  a  sale  fully  consummat- 
ed in  another  state  and  where  the  subject-mat- 
ter of  the  transaction  is  properly  regarded  as 
interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  H  91-95;    Dec  Dig.  §  60.*] 

6.  Intoxicating  Liquors  (J  223*)— Criminal 

OFFENSEh-ALLEOATION    AND    PROOF— SUFFI- 
CIENCY. 

A  person  cannot  be  successfully  prosecuted 
under  a  charge  of  engaging  generally  in  the  un- 
lawful business  of  selling  whisky,  but  there 
most  be  allegation  and  proof  of  the  specific 
conduct  which  constitutes  a  breach  of  the  crim- 
inal law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  26^-274;  Dec  Dig.  } 
223.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Ferguson,  Judge. 

J.  L.  Allen  was  acquitted  of  unlawfully 
selling  intoxicating  liquors  and  ordered  dis- 
charged, and  the  State  appeals.    No  error. 

The  bill  of  indictment  was  as  follows: 
"The  jurors  for  the  state  upon  their  oath 
present  that  J.  L.  Allen,  late  of  the  county 
of  Wake,  on  the  15th  day  of  May,  In  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  twelve,  with  force  and  arms,  at  and  in 
the  county  aforesaid,  did  unlawfully  and 
willfully  sell  for  gain  one-half  gallon  intoxi- 
cating liquor  (com  whisky)  to  B.  M.  Green, 
be,  the  said  J.  L.  Allen,  not  then  and  there 
haying  a  license  to  sell  intoxicating  liquor, 
against  the  form  of  the  statute  In  such  case 
made  and  proyided,  and  against  the  peace 
and  dignity  of  the  state.  And  the  jurors  for 
the  state,  upon  their  oath,  do  further  pre- 
sent that  said  J.  L.  Allen,  of  the  county  and 
state  aforesaid,  on  the  15th  day  of  May,  in 


the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  twelve,  with  force  and  arms  at  and 
in  the  county  aforesaid,  did  unlawfully  and 
willfully,  for  himself  and  as  agent  for  per- 
sons, firms  and  corporations,  whose  names 
are  to  the  jurors  unknown,  solicit  orders  and 
proposals  of  purchase  by  the  jug  and  bottle 
of  intoxicating  liquors  of  and  from  one  B. 
M.  Green,  and  other  persons  whose  names 
are  to  the  jurors  unknown,  against  the  form 
of  the  statute  In  such  case  made  and  pro- 
vided, against  the  peace  and  dignity  of  the 
state." 

The  jury  rendered  the  following  special 
verdict;  **The  defendant,  J.  L.  Allen,  re* 
sides  at  Wake  Forest  In  said  county,  and 
has  been  for  many  years  the  agent  of  the 
Seaboard  Road  and  of  the  Southern  Express 
Company  at  that  place.  On  the  17th  day  of 
June,  1912,  between  2  and  8  o'clock  In  the 
evening,  one  B.  M.  Green  applied  to  the 
defendant  at  Wake  Forest  to  have  shipped 
to  him  a  half  gallon  of  com  whisky  from 
Petersburg,  in  the  state  of  Virginia,  the  cost 
of  the  whisky  being  $1.05.  The  defendant, 
Allen,  at  Wake  Forest  received  the  money, 
$1.05,  and  sent  it  to  the  said  firm  in  Peters- 
burg, state  of  Virginia.  The  defendant  did 
not  know  the  price  of  the  whisky,  but  left 
it  to  the  firm  in  Petersburg,  Va.,  to  send 
such  com  whisky  as  they  could  for  the  mon- 
ey Inclosed.  That  the  said  money  was  sent 
by  mail  that  evening,  leaving  Wake  Forest 
about  5:45  p.  m.  June  17,  1912,  and  the 
whisky  came  by  express  over  the  Seaboard 
Air  Line  Railway  the  next  day,  reaching 
Wake  Forest  between  3  and  4  o'clock  p.  m. 
That  the  said  half  gallon  of  corn  whisky 
came  along  with  whisky  shipped  to  other 
parties,  to  whom  it  was  addressed,  and  bore 
the  name  of  B.  M.  Green  on  the  package. 
That  about  half  past  4  o'clock  on  the  eve- 
ning of  the  18th  of  June,  1912,  the  said  Green 
came  to  the  express  office  and  asked  for  his 
whisky.  The  defendant,  Allen,  handed  him 
the  original  package  of  whisky,  upon  which 
was  written  the  name  B.  M.  Green.  That 
the  said  whisky  came  along  with  other  pack- 
ages addressed  to  other  persons,  and  also 
bearing  the  name  of  B.  M.  Green,  in  order 
to  save  the  express  charges.  That  the  said 
Allen  had  previous  to  this  on  a  number  of 
occasions  sent  money  for  whisky  for  various 
persons,  at  their  request,  to  different  firms 
at  Petersburg,  Richmond,  and  Norfolk,  in 
the  state  of  Virginia.  That  the  said  Allen 
was  not  the  agent  of  any  of  the  said  firms, 
and  has  no  Interest  whatsoever  in  the  trans- 
action, but  his  purpose  was  merely  to  accom- 
modate the  said  persons,  and  he  received 
•nothing  whatsoever  from  the  said  persons 
or  the  said  firms  as  compensation  in  these 
transactions.  That  he,  the  said  Allen,  did 
not  solicit  orders  for  whisky  from  any  per- 
son or  persons,  and  did  not  order  any  whisky 
for  any  minor  or  any  of  the  students  at 
Wake  Forest    That  he  did  order  for  every- 
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body  else  wbo  applied  to  him.  Tbat  the  said 
defendant  Allen's  compensation  as  express 
agent  at  Wake  Forest  was  10  per  cent  on 
the  net  rec^pts  at  that  point  on  all  business 
of  oTery  character  done  at  Wake  Forest,  and 
he  received  no  other  compensation  from  the 
said  express  company  other  than  the  10  per 
cent  upon  the  said  receipts  from  all  sources 
on  the  said  express  company's  earnings  at 
Wake  Forest  That  the  shipments  of  whis- 
ky to  Wake  Forest  by  express  was  increased 
only  in  proportion  to  the  increase  of  other 
express  freight  with  the  last  few  years. 
That  there  is  a  large  quantity  of  whisky 
shipped  by  freight  and  also  by  express,  other 
than  that  shipped  to  the  persons  aforesaid. 
That  the  said  whisky  is  shipped  to  Wake 
Forest  addressed  to  persons  living  at  va- 
rious distances  from  Wake  Forest  and  in 
other  townships  and  counties.  It  is  shipped 
in  such  quantities  to  Wake  Forest  because  of 
the  fact  that  the  persons  doing  their  trading 
at  Wake  Forest  find  it  more  convenient  for 
them  to  have  it  shipped  there.  That  the 
said  whisky  was  in  the  original  package  in 
which  it  was  shipped,  and  was  sealed  up 
when  received,  and  was  delivered  to  the  said 
Qreen  in  the  same  condition  in  which  it 
was  received,  and  was  not  at  any  time  in- 
termingled with  other  property  in  the  said 
state.  That  since  the  first  of  the  year  1912 
shipments  by  express  have  averaged  about 
$50  per  month,  shipped  in  the  manner  afore- 
said from  the  points  aforesaid  in  the  state  of 
Virginia,  on  account  of  the  money  sent  as 
aforesaid  in  the  manner  aforesaid  by  the 
defendant,  and  for  the  month  of  June,  1912; 
the  amount  may  have  reached  $100.  The 
Jury  for  their  special  verdict  say:  *We  find 
the  foregoing  facts ;  and,  if  on  the  said  facts 
the  court  is  of  the  opinion  that  the  defend- 
ant is  guilty,  then  we  find  the  defendant 
guilty  as  charged  in  the  bill,  and,  if  the 
court  is  of  the  opinion  that  the  defendant  is 
not  guilty  upon  such  findings,  then  we  find 
the  def^idant  not  guilty.'  Upon  the  fore- 
going special  verdict  the  court  is  of  the  opin- 
ion that  the  def^idant  is  not  guilty.  And 
thereupon  the  Jury  for  their  verdict  say  that 
the  defendant,  the  said  J.  L.  Allen,  is  not 
guilty." 

Motion  for  new  trial  and  to  set  aside  ver- 
dict overruled  and  state  excepting.  From 
Judgment  discharging  defendant  state  again 
excepted  and  appealed. 

T.  W.  Bickett,  Atty.  Gen.,  T.  H.  Calvert, 
Asst  Atty.  Gen.,  and  Jones  A  Bailey,  of  Ba- 
leigh,  for  the  State.  A.  Jones  &  ^on  and 
Douglass,  Lyon  &  Douglass,  all  of  Baleigh, 
for  appellee. 

HOKB,  J.  The  defendant  was  tried  on  a 
bill  of  indictment  containing  two  counts:  (1) 
An  unlawful  sale  of  whisky  to  one  B.  M. 
Green  *'at  or  in  said  county";  (2)  that  he 
"unlawfully  for  himself  and  as  agent  for 
persons,  firms,  and  corporations,  whose  names 
are  to  the  Jurors  unknown  did  solicit  orders 


and  proposals  to  purchase  by  the  Jug  and 
bottle  of  intoxicating  liquors  from  one  B. 
M.  Green  and  other  persons  whose  names 
are  to  the  Jurors  unknown,"  etc. 

[1]  The  second  count  in  the  bill,  If  it  be 
considered  as  embodying  a  criminal  accusa- 
tion, can  only  amount  to  a  charge  of  at- 
tempting to  effect  an  unlawful  sale  to  B.  M. 
Green  or  other  persons  to  the  Jurors  un- 
known by  unlawfully  for  himself  and  as  agent 
for  persons,  firms,  and  corporations  solicit- 
ing orders  for  whisky.  Apart  from  any  legal 
considerations  which  might  arise  as  to  the 
substance  of  this  charge,  the  i^osecutlon 
must  fail  here  for  the  very  sufficient  reason 
that  the  basic  facts  upon  which  it  is  made 
to  rest  are  expressly  repudiated  by  the  spe- 
cial findings  of  the  Jury  as  follows:  That  the 
said  Allen  was  not  the  agent  of  any  of  the 
said  firms,  and  has  no  interest  whatsoever 
in  the  transaction,  but  his  purpose  was  mere- 
ly to  accommodate  the  said  persons,  and  h« 
received  nothing  whatsoever  from  the  said 
persons  or  the  said  firms  as  compai8ati<m 
in  these  transactions.  *'That  he^  the  said 
Allen,  did  not  solicit  orders  for  whisky  ftom 
any  person  or  persons,  and  did  not  order  any 
whisky  for  any  minor  or  any  <^  the  students 
at  Wake  Forest  That  he  did  order  for 
everybody  else  who  applied  to  him.** 

[21  The  question  then  recurs  as  to  the 
guilt  or  innocence  of  defendant  under  the  1st 
count  in  the  bill,  that  of  making  an  imlawfol 
sale  to  B.  M.  Green  at  or  in  said  coimty,  etc 
On  this  charge  the  special  verdict  by  correct 
interpretation  finds  that  defendant,  who  was 
depot  and  express  agent  at  Wake  Forest,  M. 
0.,  at  the  request  of  B.  M.  Green,  received 
from  him  $1.05  and  sent  same  with  an  order 
for  whisky  for  said  Green  to  that  amount  to 
a  firm  in  Petersburg,  Va. ;  that  the  whisky 
came  the  next  day  by  express  over  Seaboard 
Bailroad  in  a  package  containing  half  gallon 
com  whisky,  addressed  to  said  Green,  and 
was  delivered  to  him  as  purchaser ;  that  de- 
fendant received  no  profit  for  the  transac- 
tion, and  acted  throughout  as  ag^it  of  the 
buyer  and  for  his  accommodation.  There  is 
a  statute  in  North  Carolina  (Bev.  |  3534) 
which  provides  that  if  any  one  shall  unlaw- 
fully procure  and  deliver  whlslcy  for  anoth- 
er, he  shall  be  deemed  in  law  the  agent  of 
the  vendor,  and  be  guilty  of  a  misdemeanor. 
Interpreting  the  act  in  State  v.  Burchfleld, 
149  N.  G.  637,  63  S.  B.  89,  it  was  held  that 
the  same  applied  to  the  case  of  procuring 
whisky  by  purchase  from  an  illicit  dealer  in 
prohibited  territory  and  d^ivering  it  to  an- 
other ;  Associate  Justice  Walker  in  the  opin- 
ion saying:  **The  meaning  of  the  section  is 
not  very  aptly  expressed,  but  the  Legislature 
has  sufficiently  declared  the  intention  to 
make  it  criminal  for  any  person  to  procure 
liquor  from  an  illicit  dealer  by  purchase  and 
deliver  to  another  when  both  the  purchase 
and  delivery  are  made  in  a  place  whore  the 
sale  of  liquor  is  prohibited  by  law.'*  And 
in  another  case  at  the  same  term  (State  v. 
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Wblsenant,  140  N.  a  615,  63  S.  B.  01),  re- 
ferring to  this  and  otber  sections  of  the  pro- 
hibition statutes,  it  was  held:  "(1)  Revlsal, 
I  3534,  making  it  criminal  for  one  to  procure 
whisky  for  another  by  reason  of  an  unlaw- 
ful sale,  has  no  application  when  the  sale 
is  not  illegal  or  when  our  state  legislation 
on  the  subject  cannot  apply  to  and  affect 
the  transaction  by  reason  of  the  commerce 
clause  in  the  federal  Constitution.  (2)  When 
one  acts  entirely  as  the  agent  of  the  buyer 
in  ordering  whisky  to  be  sent  from  another 
state,  and  has  no  interest  in  the  whisky,  and 
has  no  part  in  the  sale  as  vendor,  or  his 
agent  or  employ^,  he  is  not  indictable  under 
Revlsal  3534.  (3)  A  sale  of  whisky  consum- 
mated in  another  state  by  order  of  one  as 
agent  for  the  buyer  sent  fi:om  a  place  in  the 
state  where  the  sale  la  prohibited  is  not  in- 
dictable under  the  commerce  clause  of  the 
federal  Ck>n8titution,  and  state  legislation 
cannot  affect  the  transaction  in  respect  to 
its  criminality  until  and  after  there  had  been 
a  delivery  within  the  state." 

In  that  case  the  facts  were^  as  fiscertained 
and  acted  on  by  the  jury,  that  the  prosecut- 
ing witness  had  given  d^endant  the  money 
and  requested^  him  to  make  an  order  for 
some  whisky  with  one  that  defendant  was 
sending  for  himself  to  a  wholesale  grocery 
house  at  Knoxville,  Tenn.  The  money  and 
order  were  sent  as  requested,  and  the  whis- 
ky delivered  to  the  witness  as  in  its  receipt 
by  defendant  In  our  opinion  this  authori- 
ty is  decisive,  and  fully  sui^;>orts  the  ruling 
of  his  honor  on  the  facts  as  presoited  in  the 
special  verdict 

[3]  It  was  contended  for  the  state  that 
the  commerce  clause  of  the  federal  Constitu- 
tion should  not  afford  protection  In  this  case, 
for  the  reason  that  there  were  other  parcels 
of  whisky  for  other  persons  in  the  same  gen- 
eral package  which  contained  that  for  Green, 
and  that  defendant  made  himself  guilty  in 
delivering  the  different  parcels  to  the  par- 
ties, Qreen  among  others,  to  whom  they 
were,  respectively,  addressed.  This  position 
was  presented  and  rejected  by  this  court  in 
State  V.  Trotman,  142  N.  C.  602,  55  S.  B.  599, 
a  ruling  made  in  deference  to  a  decision  of 
the  Supreme  Court  of  the  United  States,  the 
final  arbiter  on  these  questions,  in  Caldwell 
V.  State  of  North  Carolina,  187  U.  S.  622,  23 
Sup.  Ct  229,  47  L.  Ed.  336,  and  in  which  it 
was  held:  "An  ordinance  under  which  a  li- 
cense fee  may  be  required  from  an  agent  of 
a  nonresident  portrait  company,  who  re- 
ceives from  such  company  pictures  and 
frames  manufactured  by  It  to  fill  orders  pre- 
viously obtained,  and,  after  breaking  bulk 
and  placing  each  picture  in  the  frame  de- 
signed for  it  delivers  them  to  the  respective 
purchasers,  is  invalid  as  an  attempt  to  inter- 
fere with  and  regulate  Interstate  commerce." 
The  facts  and  the  decision  in  the  Trotman 
Case  referred  to  appearing  in  the  headnote 
as  follows:    '*In  an  indictment  for  selling 


patent  medicine,  etc.,  without  license  contra- 
ry to  Rev.  S§  5150,  5151,  where  the  jury  by 
a  special  verdict  found  that  certain  citizens 
of  this  state  gave  orders  for  the  medicines 
on  a  drug  company  in  another  state,  which 
were  forwarded  to,  received,  and  accepted 
by  the  company  in  that  state,  and  the  goods 
shipped  from  that  state  to  the  defendant 
the  drug  company's  agent  in  this  state ;  that 
each  package  was  wrapped  in  a  separate 
parcel  with  the  name  of  the  purchaser  mark- 
ed thereon,  and  then  packed  in  one  crate  and 
shipped  to  defendant  who  distributed  same 
in  the  original  form  to  the  purchaser — held, 
that  the  defendant  was  not  guilty,  as  he  was 
at  the  time  engaged  in  interstate  commerce." 

[4]  The  principle  recognized  and  applied 
in  these  cases  is  in  no  wise  affected  by  the 
federal  statute,  sometimes  called  the  "Wil- 
son Act"  which  provides :  "That  all  ferment- 
ed, distilled,  pr  other  intoxicating  liquors  or 
liquids  transported  into  any  state  or  territo- 
ry or  remaining  therein  for  use,  consumption, 
sale,  or  storage  therein,  shall  upon  arrival 
in  such  state  or  territory  be  subject  to  the 
operation  and  effect  of  the  laws  of  such  state 
or  territory  enacted  in  the  exercise  of  its 
police  powers  to  the  same  extent  and  in  the 
same  manner  as  though  such  liquids  or  liq- 
uors had  been  produced  in  such  state  or  ter- 
ritory, and  shall  not  be  exempt  therefrom  by 
reason  of  being  introduced  therein  in  orig- 
inal packages  or  otherwise."  Chapter  728, 
26  Statute  L.  313,  3  Fed.  Statutes  Annotated, 
p.  853.  That  legislation  was  enacted  to  min- 
imize or  remove  the  effects  of  a  decision  of 
the  Supreme  Court  of  the  United  States 
theretofore  recently  rendered.  Lelsy  v.  Har- 
din, 135  U.  &  100,  10  Sup.  Ct  681,  34  L.  Ed. 
128,  to  the  effect  that  under  the  commerce 
clause  of  the  federal  Oonstltution,  a  vendor 
could  not  only  import  whisky  from  one  state 
to  another,  notwithstanding  the  prohibition 
laws  of  the  latter  state,  but  coula  sell  it 
there  in  the  original  package.  The  statute 
has  been  declared  a  constitutional  enactment 
with  the  limitation  that  it  -does  not  operate 
to  restrain  or  affect  a  continuous  shipment 
of  whisky  from  a  vendor  in  one  state  to  a 
vendee  in  another,  and  there  delivered  to 
such  vendee  in  the  original  package;  this 
being  the  case  now  presented  for  considera- 
tion. Wilkinson  v.  Rahrer,  140  U.  S.  545,  11 
Sup.  Ct.  865,  35  L.  Ed.  572 ;  Rhodes  v.  Iowa, 
170  U.  S.  412,  18  Sup.  Ct  664,  42  U  Ed.  1088. 

[S]  We  were  referred,  also,  to  the  North 
Carolina  statute  (Rev.  §  2080),  by  which  in 
the  case  of  intoxicating  liquors  the  place  of 
delivery  is  made  the  place  of  sale.  The  va- 
lidity of  this  statute  has  been  approved  by 
this  court  as  to  sales  within  the  state.  State 
V.  Herring,  145  N.  C.  418,  58  S.  E.  1007,  122 
Am.  St  Rep.  461;  State  v.  Patterson,  134 
N.  C.  612,  47  S.  E.  808.  But  this  statute 
may  not  be  held  to  apply  to  a  sale  fully  con- 
summated in  another  state,  and  where  the 
subject-matter  of  the  transaction  is  proper- 
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ly  regarded  as  Interstate  commerce,  and,  as 
such,  protected  from  interfering  state  rega- 
lations.  On  the  facts,  this  sale  was  consum- 
mated in  the  state  of  Virginia,  and  the  ship- 
ment as  we  have  Just  shown  must  be  con- 
sidered and  dealt  with  as  interstate  com- 
merce till  delivery  in  the  original  package 
to  the  purchaser.  Caldwell  v.  State,  supra ; 
State  V.  Trotman,  Rhodes  v.  Iowa,  supra. 

[6]  It  was  further  urged  for  the  state 
that,  while  the  facts  referred  to  might,  when 
standing  alone,  have  the  effect  of  exculpat- 
ing defendant,  there  are  other  facts  embodied 
in  the  special  verdict  tending  to  establish 
that  defendant  was  engaged  generally  in  the 
unlawful  business  of  procuring  whisky  for 
others  In  prohibited  territory,  and  this  sale 
to  Green  should  be  held  criminal  as  an  in- 
stance and  incident  of  the  general  unlawful 
business,  especially  the  finding  which  says 
"that  he  did  not  solicit  orders  from  any  one 
nor  order  for  any  minor  or  any  student  of 
Wake  Forest  College,  but  did  order  for  every- 
body else  who  applied  to  him."  This  posi- 
tion assumes  the  very  question  which  is  in 
debate,  and  proceeds  upon  a  theory  not  con- 
tained in  either  count  of  the  bill  of  indict- 
ment, and  which  could  not  be  made  the  ba- 
sis of  a  valid  indictment  A  citizen  cannot 
be  successfully  prosecuted  under  a  charge 
of  engaging  generally  in  the  unlawful  busi- 
ness of  selling  whisky.  For  various  and  al- 
together sufficient  reasons,  in  a  charge  of 
that  character,  there  must  be  allegation  and 
proof  of  specific  conduct  constituting  a  breach 
of  the  criminal  law  (State  v.  Tisdale,  145 
N.  C.  422,  68  S.  B.  998,  13  Ann.  Cas.  125)— a 
requirement  guaranteed  by  our  Constitution 
and  necessary  in  common  fairness  to  enable 
a  defendant  to  properly  prepare  his  defense 
and  to  protect  hkn  from  a  second  prosecu- 
tion on  the  same  state  of  facts.  According- 
ly the  bill  of  indictment,  in  this  case,  as  stat- 
ed, charges  on  the  first  count  an  unlawful 
sale  to  B.  M.  Green  at  and  In  Wake  county ; 
second,  an  unlawful  attempt  to  make  such 
a  sale  by  soliciting  purchases,  on  his  part, 
in  behalf  of  persons,  firms,  and  corporations 
to  jurors  unknown. 

Unless  guilty  by  reason  of  the  conduct  re- 
ferred to  and  described  in  one  or  the  other 
of  these  counts,  there  has  been  no  crime 
against  him  either  charged  or  proved,  and 
for  the  reasons  stated  neither  charge  can  be 
successfully  maintained  on  the  facts  estab- 
lished by  the  verdict 

No  error. 


<161  N.  C.  211) 

Ex  parte  WILSON. 

(Supreme  Court  of  North  Carolina.     Oct  16, 

1912.) 

Pabtition  (I  107*) —Dkcbeb  — Conclusive- 
ness. 

One  who  was  a  party  to  ex  parte  parti- 
tion proceedings,  was  present  at  the  sale,  and 
received  her  share  of  the  purchase  money,  could 


not  thereafter  have  th«  Judgment  and  sale  set 
aside  for  division  as  to  her. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §§  362^74;    Dec  Dig.  |  107.»] 

Appeal  from  Superior  Court,  Sampson 
County;  Ferguson,  Judge. 

Ex  parte  proceeding  in  the  name  and  on 
behalf  of  John  E.  Wilson  for  partition. 
From  a  Judgment  dismissing  a  petition  of 
Mrs.  Colin  Lee  to  set  aside  the  Judgment 
and  sale  entered,  she  appeals.     Afilrmed. 

J.  D.  Kerr,  Sr.,  for  Mrs.  Colin  Lee.  Geo. 
B.  Butler  and  Cyrus  M.  Faircloth,  both  of 
Clinton,  for  Bryant  Timber  (>).  Faison  it 
Wright,  of  Clinton,  for  appellee  John  B. 
Wilson. 

PER  CURIAM.  This  cause  was  before 
the  court  at  a  former  term  (148  N.  C.  439, 
62  S.  EI  520).  Mrs.  Colin  Lee  now  moves 
in  the  original  cause  to  set  aside  the  Judg- 
ment and  sale  for  division  as  to  her.  Her 
own  deposition  proves  she  was  made  a  par- 
ty to  the  partition  proceeding,  was  present 
at  the  sale,  and  received  her  share  of  the 
purchase  money.  His  honor  properly  dis- 
missed her  petition. 

Affirmed. 

(160  N.  a  2S) 

FIRST  NAT.  BANK  OF  LUMBERTON  ▼. 

BROWN. 

(Supreme  Court  of  North  Carolina.    Oct  l£i, 

1912.) 

1.  Bills  and  Notes  (J  497*)— iNDoasEiaNT— 
Bona  Fides  of  Indorsee  —  Bu&den  of 
Proof. 

Under  Revisal  1906,  |  2206,  which  provides 
that  to  charge  an  indorsee  of  a  note  with  no- 
tice of  infirmity  In  it  he  must  have  had  actual 
knowledge  thereof,  or  his  action  in  taking  it 
must  have  amounted  to  bad  faith,  the  burden 
was  on  the  maker  of  a  note,  in  a  suit  thereon 
by  a  purchaser  for  value  before  maturity  from 
one  to  whom  the  maker  gave  the  note,  to  show 
that  plaintiff  knew  of  ue  infirmly  relied  on 
by  the  maker,  or  acted  in  bad  faith. 

[E3d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  ||  1676-1687;  Dec.  Dig.  § 
497*] 

2.  Bills  and  Notes  (|  626*)— Action  bt  In- 
dorsee —  Bona  Fides  —  Byidence  —  Surn- 
cienot. 

In  an  action  on  a  note  by  an  indorsee,  evi- 
dence held  insuflScient  to  charge  plaintiff  witii 
knowledge  of  any  fraud  in  its  inducement. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  $S  1832-1839;  Dec.  Dig.  ( 
525.*] 

Appeal  from  Sui>erior  Oourt,  Robeson 
County;    Peebles,  Judge. 

Action  by  the  First  National  Bank  of  Lorn- 
berton  against  J.  P.  Brown.  Judgment  for 
plaintiff,  and  defendant  ai^>eals.     Affirmed. 

Civil  action  upon  certain  Issues,  of  which 
the  following  is  the  first:  "Did  the  plaln- 
tifiP  purchase  the  note  described  In  the  com- 
plaint for  a  valuable  consideration  and  be- 
fore maturity,  in  good  faith,  and  without 


Vor  other  caaea  see  same  topic  and  aectlon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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any  knowledge  of  any  fraud  in  Its  execa- 
tlon?    Answer:   Yes." 

Mclntyre,  Lawrence  ^  Proctor,  of  Lnmber- 
ton,  for  appellant  McLean,  Varser  &  Mc- 
Lean, of  Lnmberton,  for  appellee. 

•  BROWN,  J.  Plaintiff  seeks  to  recover 
npon  a  promissory  note  for  $750,  dated  July 
3,  1908,  Interest  from  date  due  December 
10,  1008,  signed  by  defendant*  payable  to 
and  indorsed  by  himself. 

The  defendant  pleads  that  said  note  was 
given  for  stock  in  the  Seminole  Security 
Company;  that  the  stodc  was  worthless; 
and  that  he  was  induced  to  subscribe  to 
said  stock  by  the  false  and  fraudulent  rep- 
resentations of  H.  M.  McAllister,  cashier 
of  plaintiff. 

There  are  41  assignments  of  error,  38  of 
which  relate  to  the  rejection  and  admission 
of  evidence.  We  have  examined  them  all, 
and  find  no  error  of  sufficient  importance 
to  necessitate  another  tria]l.  Very  many  of 
the  exceptions  are  taken  to  rulings  which,  if 
erroneous,  constitute  only  harmless  error  at 
best. 

[1]  It  is  contended  that  the  judge  erred  In 
instructing  the  jury,  if  they  believed  the  evi- 
dence, to  answer  the  first  issue  "Yes."  Tak- 
ing any  view  of  the  evidence,  the  plaintiff 
is  a  holder  in  due  course.  Revisal,  |  2208; 
Bank  v.  Hatcher,  151  N.  O.  350,  06  S.  B.  308, 
134  Am.  St  Rep.  989.  The  defendant  gave 
the  note  to  Shaw,  who  discounted  it  before 
maturity  to  the  plaintiff,  for  value.  Plain- 
tiff issued  its  certificate  of  deposit  to  Shaw 
for  the  net  sum  and  paid  it.  The  burden  is 
then  cast  ux>on  the  defendant  to  show  In- 
firmity in  the  paper  and  Imowledge  upon  the 
part  of  the  plaintiff  at  time  the  note  was 
discounted  of  such  facts  as  wiU  make  oat 
a  case  of  bad  faith  upon  the  part  of  the 
plaintiff  in  taking  the  paper.  Revisal,  | 
2205;  Bank  v.  Fountain,  148  N.  G.  590, 
02  S.  B.  738;  Bank  v.  Burgwyn,  108  N.  O. 
02,  12  8.  E.  952;  Manufacturing  Co.  v.  Sum- 
mers, 143  N.  G.  102,  55  S.  E.  522. 

[2]  Assuming,  for  argument's  sake,  that 
the  bank  is  bound  by  the  acts  of  Its  cashier, 
McAllister,  we  find  no  evidence  of  fraud  or 
bad  faith  on  his  part  According  to  de- 
fendant's testimony,  he  purchased  the  stock 
from  Edwards  &  Shaw,  the  Seminole  Gom- 
pany's  agents,  and  gave  his  note  for  it 
Their  representations  were  of  a  very  glow- 
ing; promissory  character  (Williamson  v. 
Holt,  147  N.  G.  515,  61  S.  B.  384,  17  L.  R.  A. 
[N.  S.]  240),  such  as  promoters  frequently 
indulge  in  when  "boosting"  their  enter- 
prises. Gash  Register  v.  Townsend,  137  N. 
a  652,  50  S.  E.  306,  70  L.  R.  A.  849.  Ac- 
cording to  his  own  admission,  defendant  did 
not  rely  upon  their  statements,  but  asked 
McAllister's  opinion.  The  latter  gave  de- 
fendant names  of  many  persons,  presidents 
of  banks,  cashiers,  and  others,  who  had  in- 


vested in  the  stock,  and  stated  that  he  had 
personally  subscribed  for  some  of  it  him- 
self. There  is  no  evidence  whatever  that 
the  cashier's  statements  to  defendant  were 
false,  much  less  knowingly  so.  Even  the  evi- 
dence for  defendant  shows  that  they  were 
true.  One  of  the  trustees  was  president  of 
the  largest  bank  in  Golumbia;  another  was 
a  bank  president  and  chairman  of  the  state 
Democratic  executive  committee;  another 
was  ex-president  of  a  large  woman's  col- 
lege and  president  of  a  large  printing  estab- 
lishment. The  insurance  commissioner  of 
South  Garollna,  a  witness  for  defendant, 
said:  *'The  standing  of  these  parties  was 
the  very  best  financially,  socially,  and  re- 
ligiously." It  was  shown  that  over  150 
bankers  and  business  men  had  Indorsed  the 
proposition,  and  that  their  company  had 
over  1,200  stockholders.  The  fact  that  the 
Seminole  Gompany  was  wrecked  by  its  of- 
ficers six  months  later  is  no  evidence  of  bad 
faith  or  fraud  upon  the  part  of  McAllister. 
The  judgment  of  the  superior  court  is  af- 
firmed. 

(160  N.  C.  47) 

HAMILTON  V.  HINES  BROS.  LUMBER  GO. 

(Supreme  Gourt  of  North  *  Garollna.     Oct  16, 

1912.) 

1.  Master  and  Servant  (§  247*)  —  Negli- 

GENCEh-PSOXIMATE   GAUSE. 

Even  if  a  master  was  negligent  in  requir- 
ing a  seryant  to  pass  over  a  skeleton  car 
while  in  motion,  or  to  use  the  link  and  pin 
coupler,  or  to  lean  over  between  the  cars  to 
uncouple,  those  facts,  while  evidence  of  negli- 
gence, could  not  have  been  the  proximate  cause 
of  death,  where  the  intestate  passed  over  the 
car,  uncoupled  the  car  in  safety,  and,  after  do- 
ing so,  unnecessarily  placed  himself  in  a  dan- 
gerous position  on  the  bolster,  when  there  was 
another  safe  way  for  him  to  leave  the  car. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Semmt,  Gent  Dig.  It  795-StK);  Diec.  Dig.  S 
247.*] 

2.  Neoliqencb  (§  61*)— Proximate  Gause— 
Concurrent  Negligence. 

Where  the  plaintiff  and  defendant  are  neg- 
ligent and  the  negligence  of  both  concur  and 
continue  to  the  time  of  the  injury,  the  negli- 
gence of  the  defendant  is  not  in  the  legal  sense 
the  proximate  cause  of  plaintiff's  injury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Gent  Dig.  ||  74,  75;   Dec  Dig.  |  61.»] 

3.  Master  and  Servant  (|  207*)— Gontribu- 
TORT  Nbgmgencb— Proximate  Cause. 

Gontributory  negligence  presupposes  neg- 
ligence on  the  part  of  the  defendant  but  not 
proximate  cause ;  hence,  in  an  action  for  death 
of  a  servant,  a  verdict  finding  that  "intestate 
was  not  killed  by  defendant's  negligence,"  and 
that  "plaintiff's  intestate  contributed  to  his 
death  by  his  own  negligence,*'  is  not  inconsist- 
ent as  supporting  a  decree  either  for  plaintiff 
or  defendant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  §§  1195-1198:  Dec.  Dig.  § 
297.»] 

4.  Appeal  Awn   Error    (S   843* )— He  view- 
Verdict. 

In  an  action  for  death  of  a  servant,  where 
a  verdict  finds  that  the  intestate  was  not  kill- 


*For  other  cases  ste  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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ed  by  defendant's  negligence,  and  that  'intes- 
tate contributed  to  his  death  by  his  own  negli- 
gence," the  reviewing  court  need  not  examine 
errors  as  to  the  first  Issue,  because  the  second 
issue  is  determinatiye  of  the  case. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  8331-3342;  Dec.  Dig.  § 
843.*] 

6.  Appxal  and  Ebbob  (|  1052*)— Habmlgss 
Brbobt-Adicission  of  Evidbngb. 

Even  where  the  court  erroneously  permits 
a  witness  to  state  certain  things,  it  is  not  prej- 
udicial where,  on  cross-examination,  the  wit- 
ness was  asked  substantially  the  same  ques- 
tion, and  gave  the  same  answer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4171-4177;  Dec  Dig.  ft 
1052.*] 

C  TBIAL    (I    251*)— iNSTBUCnONS— Requbsts 
TO  InSTBXJCT. 

A  prayer  for  instruction  was  properly  de- 
nied where  it  related  to  something  as  to  which 
no  issue  was  submitted  to  the  jury. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  587-^95;    Dec.  Dig.  |  251.*] 

7.  Tbial   (I  252*)—Ii?STBUCTiONS— Requests 
roB  iNSTBuonoNa. 

In  an  action  for  death  of  a  servant,  an 
instruction  is  objectionable  which  is  predicat- 
ed upon  the  theory  that  the  intestate  was  killed 
while  uncoupling  a  car,  while  the  contributory 
negligence  sJleged  and  relied  on  was  that  the 
uncoupling  had  been  finished,  and  that  be  neg- 
ligently stood  on  the  bolster  when  it  was  un- 
necessary to  do  so. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  19  506,  596-012;  Dec  Dig.  §  252.*] 

Appeal  from  Superior  Court,  lienolr  Coun- 
ty;  Peebles,  Judge. 

Action  by  H.  K.  Hamilton,  administrator, 
against  the  Hines  Bros.  lAimber  Company. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

This  is  the  second  appeal  by  the  plaintiff 
In  this  cause;  the  first  being  from  a  Judg- 
ment of  nonsuit  at  the  close  of  the  plaintiff's 
evidence,  and  is  reported  in  156  N.  C.  519, 
72  S.  B.  588.  This  appeal  is  from  the  Jury's 
verdict;  the  usual  issues  of  negligence,  con- 
tributory negligence,  and  amount  of  damage 
being  submitted  to  the  Jury  without  objec- 
tion. 

The  defendant  lumber  company  maintains 
certain  logging  or  tram  roads,  operated  ex- 
clusively for  the  purpose  of  bringing  its  logs 
from  its  logging  woods  out  to  its  main  line. 
The  tramroad  upon  which  the  accident  oc- 
curred for  which  this  action  is  brought  con- 
nects with  its  main  line  of  road,  and  runs 
from  it  out  into  the  timber  woods.  The  train 
consisted  of  12  or  13  log  cars,  2  of  which, 
about  midway  the  train,  were  loaded  with 
feedstuff  for  the  camp.  The  object  was  to 
place  the  empties  upon  the  spur,  and  thus 
connect  all  the  empties,  and  then  proceed  to 
the  camp  with  the  engine  and  loaded  cars 
alone.  The  log  cars  in  use  by  the  defend- 
ant were  such  as  are  in  general  and  common 
use  by  lumber  companies.  They  were  skele- 
ton log  cars,  with  four  stringers,  about  six 


by  six,  six  inches  apart,  running  loigthwlse 
down  the  middle  of  the  cars,  across  wbich 
there  was  a  bolster  at  either  end  of  the  car 
about  three  feet  from  the  coupling.  The  cars 
were  coupled  together  with  liok  and  ptn,  and, 
in  addition  to  the  bolsters  at  either  end  of 
the  car,  there  was  a  beam  about  four  by  six 
inches  across  the  car  between  the  bolster 
and  the  coupling.  The  bolsters  are  at>out 
twelve  inches  in  width,  and  extend  in  length 
over  beyond  the  wheels.  The  top  of  the  box 
of  the  wheel  (called  the  journal  box)  is  of  a 
flat  surface  (about  eight  inches  square),  and 
is  about  two  feet  from  the  bolster,  and  could 
be  used  in  stepping  on  and  off  the  car. 

The  plalntiirs  intestate  was  emi^oyed  by 
defendant  as  fireman  on  Friday  before  he 
was  killed.  It  was  a  part  of  his  duty  to 
couple  and  uncouple,  and  to  do  the  switch- 
ing. The  work  desired  of  the  intestate  upon 
the  day  of  the  injury  was  to  uncouple  c&t- 
tain  cars  while  the  whole  train  was  backing, 
then  to  get  off  tbe  car  after  so  uncoupling, 
go  to  the  switch  below,  getting  there  in  time 
to  change  the  switch  (after  the  cars  be  had 
uncoupled  had  gone  into  the  switch)  before 
the  next  cars,  which  were  to  be  uncoupled, 
bad  reached  the  switch,  so  that  the  lat- 
ter cars  cut  off  by  the  witness  Eknmers<m 
would  go  straight  down  the  tra^.  Then 
the  switch  was  again  to  be  changed  to  let 
the  other  cars  go  therein.  The  two  load- 
ed cars,  about  the  middle  of  the  train,  were 
to  go  straight  down  the  track,  and  the  emp- 
ties in  front  of  and  behind  the  two  loaded 
cars  were  to  be  iriaced  in  the  spur.  There 
was  no  standard  or  arms  on  the  car  frcHU 
which  the  intestate  was  to  alight  The  en- 
gineer was  backing  at  a  rate  of  somewhere 
from  five  to  eight  miles  per  hour,  and  it  was 
a  slight  downgrade,  and,  whoi  the  cars 
were  uncoupled,  they  separated  and  ran 
down  the  track  of  their  own  motion.  It  is 
undisputed  that  the  plaintiff  was  ordered  to 
do  this  work,  and  it  is  not  denied  that  the 
method  set  out  was  the  method  adopted  and 
used  by  the  defendant 

It  is  admitted  that  there  are  two  ways 
that  this  shifting  of  cars  could  be  accomplish- 
ed, one  by  the  method  above  set  out — that 
is,  not  stopping  the  motion  of  the  train — 
and  the  other  by  backing  the  cars  into  the 
spur,  stopping,  uncoupling,  then  moving  out, 
backing  straight  down  the  track,  stopping, 
uncoupling  the  cars  desired  to  be  left  on  the 
main  track,  then  moving  up  and  baddng  the 
other  cars  into  the  spur,  and  stopping,  un- 
coupling, and  leaving  them.  Plaintiff's  wit- 
nesses testify  that  the  loss  of  time  by  the 
use  of  the  latter  method  is  from  three  to  five 
minutes,  while  the  defendant's  witnesses  esti- 
mate as  much  as  fifteen  minutes'  loss  there- 
by. It  is  not  disputed  that  plaintiff  had  to 
go  out  from  the  engine  over  the  moving  skele- 
ton log  cars  on  the  stringers,  sit  down  on  the 
beam  and  pull  out  the  pin,  so  as  to  uncouple^ 


^or  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Indezee 
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then  get  off  the  car  in  order  to  proceed  with 
his  duties  and  cbange  and  rechange  the 
switch.  The  intestate  fell  from  the  car  and 
was  killed  by  the  car  running  OTer  him. 
The  plaintiff  contended  that  he  fell  while 
pulling  out  the  pin,  and  the  defendant  con- 
tended that  he  had  finished  uncoupling  the 
cars,  and  that  he  unnecessarily  stood  up  on 
the  bolster  and  fell  from  that  position.  EM- 
dence  was  Introduced  to  sustain  both  con- 
tentions. 

The  Jury  returned  the  following  yerdict: 

"(1)  Was  the  plaintiff's  intestate  killed  by 
the  neglig^ice  of  the  defendant,  as  alleged 
In  the  complaint?   Ans. :  No. 

"(2)  Did  the  plaintiff's  intestate  contribute 
to  his  death  by  his  own  Negligence,  as  al- 
leged in  the  answer?   Ans.:  Yes. 

"(3)  What  sum  is  plaintiff  entitled  to  re- 
cover?   Ans.:   (No  answer)." 

Judgment  was  rendered  upon  the  verdict  in 
f^vor  of  the  defendant,  and  the  plaintiff  ap- 
pealed. 

Geo.  V.  Cowper  and  Y.  T.  Ormond,  both 
of  Kinston,  for  appellant  Loftin  &  Dawson 
and  Rouse  &  Land,  all  of  Klnston,  for  ap- 
pellee. 

ALLBN,  J.  Admitting,  for  the  puQ^oses 
of  this  appeal,  that  the  defaidant  was  neg- 
ligent, the  controversy  on  the  first  issue  was 
reduced  to  the  question  of  proximate  cause, 
and  on  the  second  to  the  inquiry  whether 
the  plaintiff  was  negligent,  and,  if  so,  was 
this  the  real  cause  of  death. 

[1]  If  it  was  dangerous  and  negligent  to 
require  the  plaintiff's  intestate  to  pass  over 
a  skeleton  car  while  in  motion,  or  to  use 
the  link  and  pin  coupler,  or  to  lean  over 
between  the  cars  to  unooui^e,  those  fkcts, 
whUe  evldenoe  of  negligence,  were  of  the 
past,  and  could  not  have  been  the  proximate 
cause  of  death,  provided  the  intestate  pass- 
ed over  the  car,  leaned  over  and  completed 
the  uncoupling  in  safety,  and,  after  doing  so, 
imnecessarily  placed  himself  in  a  dangerous 
position  on  the  bolster,  when  there  was  an- 
other safe  way  for  him  to  leave  the  car. 

[2]  It  became  then  most  Important  to  as- 
certain the  position  of  the  plaintiff  at  the 
time  he  fell,  and  If  the  defendant  was  neg- 
ligent, and  the  intestate  was  also  negligent 
in  unnecessarily  filing  into  a  place  of  dan- 
ger, both  concurring  in  causing  death,  the 
negligence  of  the  plaintiff  was  proximate,  and 
it  was  proper  to  answer  the  first  issue  in 
the  negative  and  the  second  in  the  afBrma- 
tive.  Pijmix  v.  Durham,  130  N.  C.  360,  41 
e.  B.  ©32;  Curtis  v.  Railroad,  130  N.  C.  440, 
41  S.  Bif  929;  Harvell  v.  Lumber  Ck>.,  1G4  N. 
G.  262,  70  S.  B.  389.  In  the  last  case  cited, 
the  court  states  the  rule  as  follows:  "If, 
however,  the  plaintiff  was  negligent,  and  this 
negligence  caused  him  to  stumble  and  fall, 
he  could  not  recover,  although  the  defendant 
was  also  negligent,  because  this  would  pre- 
75  S.B.-69 


sent  a  case  of  concurrent  negligence,  and  it 
is  well  settled  that  when  the  plaintiff  and 
defendant  are  negligent,  and  the  negligence 
of  both  concur  and  continue  to  the  time  of 
the  injury;  the  negligence  of  the  defendant 
is  not  in  tbe  legal  sense  proximate." 

[3]  This  view  is  not  in  conflict  with  the 
statement  that  contributory  negligence  pn»- 
supposes  n^ligence  on  the  part  of  the  de- 
fendant (Whitley  V.  Railroad,  122  N.  G.  989, 
29  S.  B.  783;  Graves  v.  Railroad,  136  N.  G. 
9,  48  S.  B.  002),  because  in  the  first  issue  two 
facts  are  involved — (1)  negligence;  (2)  proxi- 
mate  cause — and  it  cannot  be  said  that  con- 
tributory negligence  presupposes  proximate 
cause.  If  it  did  so,  the  sec<md  issue  would 
be  a  vain  and  useless  thing.  It  follows» 
therefore,  that  there  was  a  phase  of  the  evi- 
dence which  supported  the  findings  of  the 
Jury,  and  that  the  verdict  is  not  condemn- 
ed as  inconsistent,  which  rests  "upon  the 
ground  that  there  are  two  responses  to  dif- 
ferent issues,  one  of  which  would  support 
a  decree  for  the  defendant,  while  the  other 
would  entitle  the  plaintiff  to  recover."  Stem 
V.  Benbow,  151  N.  G.  463,  66  S.  B.  445.  In 
Baker  v.  Railroad,  118  N.  O.  1017,  24  S.  B. 
415,  the  Jury  answered  the  first  and  second 
issues  "Yes,"  and  awarded  the  plaintiff  $1,- 
000,  and  the  court  held  the  finding  upon  the 
second  issue  determinative,  and  that  the  de- 
fendant was  entitled  to  Judgment,  and  in 
Harris  v.  Railroad,  132  N.  G.  162,  43  S.  B. 
589,  the  three  Issues  of  negligence,  contribu- 
tory negligence,  and  last  dear  chance  were 
answered  "Yes,"  and  damages  were  awarded, 
and  upon  these  findings  a  Judgment  in  favor 
of  the  plaintiff  was  sustained. 

[4]  The  Jury  in  the  case  before  us  has  an- 
swered the  first  issue  "No"  and  the  second 
issue  "Yes,"  and  as  we  have  seen  that  these 
findings  are  supported  by  the  evidence,  and 
are  not  inconsistent,  and  as  the  plaintiff  can- 
not recover  as  long  as  the  answer  to  the 
second  issue  stands,  it  is  not  necessary  for 
us  to  consider  the  exceptions  (about  thirty 
in  number)  arMng  upon  the  first  issue,  if 
no  error  is  shomi  affecting  the  second  issue. 
Ginsberg  v.  Leach,  111  N.  G.  15,  15  S.  Bl 
882;  Allai  v.  McLendon,  113  N.  G.  325,  18 
S.  B.  206. 

There  are  several  exceptions  bearing  on 
the  second  issue. 

[5]  The  first  is  to  permitting  a  witness  for 
the  defendant  to  say  there  was  a  safer  wi^ 
to  get  off  the  car  than  by  walking  on  the 
bolster.  If  this  was  erroneous,  it  is  not  prej- 
udicial because  on  cross-examination  the  wit 
ness  was  asked  substantially  the  same  ques- 
tion and  gave  the  same  answer. 

The  other  exceptions  on  this  issue  are  to 
the  refusal  to  give  certain  prayers  for  in- 
structions and  to  parts  of  the  charge  as 
given. 

[6]  The  first  prayer  for  instruction  was 
properly  denied,  because  it  relates  to  assump- 
tion of  risk,  as  to  which  no  issue  was  sub- 
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mitted  to  the  Jury,  and  it  also  appears  that 
his  honor  substantially  instructed  the  jury  as 
to  the  degree  of  care  required  of  the  In- 
testate, as  the  plaintiff  requested,  when  he 
said:  "While  the  law  requires  an  employer 
to  furnish  a  reasonably  safe  place  for  its 
employ 6  to  work,  and  reasonably  safe  ap- 
pliances with  which  to  do  his  work,  it  re- 
quires of  the  employ^,  the  servant,  to  go 
about  his  work  In  a  reasonably  prudent  man- 
ner. While  he  may  trust  that  his  employer 
or  master  has  furnished  a  reasona)bly  safe 
place  and  appliances  in  which  to  do  the  work, 
provided  the  danger  is  not  so  obvious  that 
a  reasonably  prudent  man  would  see  that  in 
doing  the  work  he  was  in  greater  danger  of 
getting  hurt  than  not  getting  hurt,  he  may 
go  about  the  work,  but  he  is  required  to  ex- 
ercise reasonable  caution  and  prudence  him- 
self, because  It  is  his  duty  to  take  notice 
of  the  conditions  which  surround  him,  and 
he  must  exercise  the  care  of  a  reasonably 
prudent  man.  This  the  defendant  contends 
the  plaintiff  did  not  do,  and  that  he  wa» 
careless  in  getting  up  and  getting  on  the 
bolster,  and  not  careful  to  take  care  of  him- 
self so  as  to  stoop  down  as  he  might  have 
stooped  down  by  exercising  reasonable  care." 

[7]  The  material  part  of  the  second  prayer 
is  also  covered  by  the  above  excerpt  from  the 
diarge,  but  the  instruction  is  also  objection- 
able, upon  the  ground  that  it  Is  preidicated 
upon  the  theory  that  the  Intestate  was  killed 
while  uncoupling  the  car,  while  the  contribu- 
tory negligence  alleged  and  relied  on  was 
that  the  uncoupling  had  been  finished,  and 
that  he  negligently  stood  on  the  bolster  when 
it  was  unnecessary  for  him  to  do  so.  His 
honor  stated  distinctly  to  the  Jury  that  the 
contention  of  the  defendant  was  that  the 
Intestate  was  negligent  In  getting  up  and 
standing  on  the  bolster,  which  was  not  a 
method  employed  by  the  defendant  In  other 
words,  the  plaintiff  said  that  his  Intestate 
was  required  to  pass  across  a  skeleton  car 
while  In  motion,  to  sit  on  a  beam,  to  lean 
over  and  uncouple,  and  th^fc  while  perform- 
ing this  duty  he  fell  and  was  killed,  and  re- 
quested his  honor  to  charge  the  Jury  upon 
this  theory  he  would  not  be  guilty  of  contrib- 
utory negligence,  unless  the  danger  was  so 
apparent  and  obvious  that  a  reasonable  per- 
son would  have  refused  to  attempt  to  do 
the  work,  while  the  defendant  did  not  con- 
tend that  he  was  guilty  of  contributory  neg- 
ligence if  injured  in  this  way,  but  that,  after 
he  had  uncoupled,  he  negligently  stood  on 
the  bolster  and  was  injured.  The  other  ex- 
ceptions on  this  issue  are  to  parts  of  the 
charge  which  follow  approved  precedents. 

We  have  examined  the  exceptions  to  the 
first  issue,  and  do  not  Intimate  that  any 
were  well  taken,  but  as  we  find  no  error  on 
the  second  issue,  which  determines  the  ap- 
peal, it  is  not  necessary  to  discuss  them. 

No  error. 


(160  N.  C.  511 

WILKINS  T.   ATLANTIC  COAST  MNB  B. 

CO. 

(Supreme  Court  otf  North  Car^luia.     Oct,  16, 

1912.; 

1.  Carbiers   (§  89*)— Cabbiaoe  of  Goods— 
Damage  in  Shipment. 

The  consignee  under  an  ordinary  bill  of 
lading  may  not  as  a  general  rule  reject  the 
goods  because  the  same  have  been  wrongfully 
damaged  in  the  course  of  shipment,  but  must 
receive  the  goods  and  hold  the  company  for  the 
injury  done,  being  required,  further,  to  do  what 
good  business  prudence  would  dictate  in  the 
endeavor  to  minimize  the  loss;  but,  when  the 
entire  value  of  the  goods  has  been  destroyed 
and  the  injury  amounts  practically  to  a  total 
loss,  the  consignee  is  justified  in  refusing  them, 
and  may  sue  for  the  entire  amount. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  324-330;   Dec  Dig.  i  89.*] 

2.  Carriers  (§  134*)— Carriage  of  Goods- 
Damages  IN  Shipment— Entire  Loss. 

In  an  action  by  a  consignee  for  damages  to 
a  keg  of  syrup  which  had  soured  and  for  a  pen- 
alty for  delay  in  allowing  the  claim,  evidence 
held  to  warrant  a  finding  that  there  was  a  total 
loss,  although  the  keg  was  probably  in  good 
condition  and  worth  about  25  cents,  thus  re- 
lieving the  consignee  from  the  duty  of  accept- 
ing the  goods,  and  giving  him  the  right  to  sue 
for  the  entire  value  of  the  goods. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §|  588-593,  607;   Dec  Dig.  i  134.*] 

3.  Carriers  ({  159*)— Damages  to  Goods- 
Notice. 

Where  a  railroad  freight  agent  by  mis- 
take denies  to  a  consignee  for  several  months 
that  the  goods  have  arrived,  during  which  time 
they  spoil,  so  that  the  consignee  refuses  to  ac- 
cept, the  time  of  offering  to  deliver  to  the  con- 
signee is  the  time  of  delivery  within  the  bill 
of  lading  requirem«nt  that  claims  for  damage 
must  be  made  within  four  months  after  deliv- 
ery, or  a  reasonable  time  therefor  in  case  of 
failure  to  deliver. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  669-672,  699-703%,  711-714,  HS, 
718% ;  Dec  Dig.  |  159.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; Allen,  Judge. 

Action  by  R.  E.  Wllklns  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Civil  action  upon  appeal  by  defendant  from 
the  judgment  rendered  in  the  Justice  of 
peace  court  The  action  was  instituted  for 
the  recovery  of  $4.85  damage  to  a  keg  of 
syrup  shipped  from  Bamburg,  S.  C,  to  the 
plaintiff  at  Klnston,  N.  C,  and  for  $50  pen- 
alty for  failure  to  pay  the  claim  within  the 
time  allowed  by  statute.  The  defendant  de- 
nied liability,  and  denied  that  the  claim 
was  ever  properly  filed,  or  that  claim  was 
filed  within  the  time  allowed  by  the  con- 
tract or  by  law. 

On  the  trial  plaintiff  testified  In  his  own 
behalf  In  substance  as  follows:  "I  bought 
10  gallons  of  an  especially  fine  grade  of 
syrup  for  table  use  in  Bamburg,  S.  C,  on 
March  31,  1910,  paying  In  cash  42^  cents 
per  gallon  for  the  syrup  and  75  cents  for 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Bep'r  indexes 
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the  keg.  The  bill  of  lading  was  sent  four 
or  five  or  six  days  later.  This  is  the  bill 
of  lading.  [Bill  of  lading  is  introduced  by 
the  plaintiff.]  Bill  of  lading  is  dated  March 
31,  1910,  and  is  made  out  in  plaintiff's  proper 
name.  I  made  inquiry  at  both  depots  to 
know  if  the  syrup  had  come.  I  made  con- 
tinuous effort  to  get  the  syrup.  Some  days 
after  I  had  gotten  home — ^It  may  have  been 
three  weeks — I  asked  if  it  had  come,  and 
kept  it  up,  inquiring  every  time  I  came 
home.  Sometimes  I  stayed  maybe  five  weeks. 
T  found  out  it  had  not  been  delivered.  I 
went  down  to  see  both  agents.  I  went  to 
the  A.  C.  L.  depot  once  or  more  times.  I 
also  asked  them  many  times  over  the  phone, 
and  also  went  personally.  The  A.  G.  L. 
notified  me  some  time  the  latter  part  of 
August  or  in  September,  1910,  by  card,  that 
it  was  there.  When  I  made  Inquiry  to  get 
it  out,  they  said  It  was  not  there.  I  asked 
what  became  of  it.  The  agent  said  it  had 
been  delivered.  I  said,  *Who  to?  I  said, 
'Look  again.*  He  looked  and  found  it,  and 
I  went  down  and  examined  it,  and  found 
it  was  sour.  I  refused  to  take  it.  It  was 
in  bad  condition  and  sour  and  of  no  value 
to  me,  and  I  so  stated  to  defendant's  agent, 
and  he  helped  sample  it.  I  filed  claim  in 
writing  with  Mr.  Cleary,  agent  of  A  C.  L. 
Railroad  Company  in  Kinston.  The  exact 
date  I  filed  the  claim  in  writing  is  Novem- 
ber 22,  1910,  being  the  date  the  agent  gave 
me  receipt  for  bill  of  lading.  Agent  wanted 
bill  of  lading  to  go  in  the  claim  filed.  He 
wanted  me  to  give  it  over  to  him.  I  said, 
'No,'  that  the  syrup  was  in  his  hands.  I 
would  not  give  it  to  him  until  he  said,  'We 
would  rather  you  would,'  and  I  said,  'Out 
of  courtesy  to  you  I  will  do  it,  but  I  don't 
have  to  do  It'  My  claim  was  for  damages 
to  the  syrup — $4.85,  actual  cost  of  syrup 
and  keg.  The  claim  has  not  been  paid. 
♦  ♦  ♦  I  filed  claim  for  syrup  and  keg, 
which  is  $4.85.  I  paid  75  cents  for  the  keg. 
I  don't  know  that  keg  was  in  good  order, 
and  keg  soured  with  the  contents.  So  far 
as  I  know,  the  keg  was  Intact,  and  the 
trouble  was  the  sour  liquid.  Syrup  was  of 
absolutely  no  value.  I  don't  know  that  it 
would  make  vinegar.  It  was  syrup  I  bought 
I  didn't  want  it  otherwise.  It  was  August 
or  September.  It  must  have  been  Septem- 
ber. It  was  the  latter  part  of  August  or 
September.  I  would  not  know  the  date,  ex- 
cept for  this  receipt  [v^tness  holding  re- 
ceipt for  bill  of  lading  in  his  hand].  I  pre- 
sented claim  for  $4.85 — $4.10  for  the  syrup, 
and  75  cents  for  the  keg.  The  bill  of  lading 
was  not  the  claim.  I  presented  written 
claim.  I  remember  presenting  separate  writ- 
ten claim,  other  than  bill  of  lading.  It  was 
the  bill  of  cost  of  the  syrup,  and  I  presented 
the  claim  with  the  bill  of  lading.  ♦  •  ♦ 
I  refused  to  take  it  I  refused  to  take  the 
keg.  It  would  not  have  paid  me  to  take  it. 
A.  sweet  keg,  I  suppose  is  worth  75  cents  and 


a  vinegar  keg  25  cents.  •  •  ^  Hamburg  Is 
150  or  200  miles  on  the  Southern  from  Kins- 
ton;  the  Southern  being  a  connecting  car- 
rier on  the  A.  0.  L.  Railroad  Company." 
Defendant  offered  in  evidence  bill  of  lading, 
and  the  station  agent  at  time  of  trial  testi- 
fied that  he  was  unable  to  say  from  records 
in  the  office  that  the  keg  of  syrup  had  ar- 
rived at  Kinston  on  April  12,  1910,  and  on 
the  waybill  was  consigned  to  A.  E.  Williams, 
and  showed  a  delivery  from  Southern  to  A. 
O.  L.  at  Columbia,  S.  C. 

The  court,  among  other  things,  charged  the 
jury:  "If  the  keg  could  have  been  utilized 
in  any  way,  so  as  to  save  anything  to  the 
company,  it  was  his  duty  to  do  it,  but  if  the 
whole  thing  was  worthless,  so  there  would 
have  been  no  saving  to  the  railroad  com- 
pany, then  he  would  not  be  responsible  for 
not  taking  it  out  The  burden  is  upon  the 
plaintiff  to  show  by  the  greater  weight  of 
the  evidence  that  he  has  been  damaged,  and 
to  what  extent,  and  to  what  amount  So, 
if  you  find  by  the  greater  weight  that  they 
did  receive  this  syrup  and  retained  it  till 
it  was  worthless — the  claim  is  that  it  was 
there  from  April  to  August — and  during  the 
summer  it  soured  and  became  worthless,  and 
if  you  find  that  it  is  so,  and  the  syrup  was 
worthless,  then  you  will  say  that  the  value 
is  $4.10  and  75  cents,  making  $4.85  or  a 
less  amount  Whatever  you  find  to  be  the 
amount  of  his  damages,  so  answer  it  in 
figures,  whatever  you  find  that  amount  to 
be."  Defendant  excepted  to  the  charge,  and, 
after  verdict  entered  motion  as  follows: 
"Upon  the  admission  of  the  plaintiff  that  a 
reasonable  time  for  the  arrival  of  the  ship- 
ment in  controversy  was  10  or  15  days  from 
March  31,  1910,  and  the  evidence  of  the 
plaintiff  being  that  the  shipment  did  arrive 
at  Kinston  on  April  12,  1910,  and  the  plain- 
tiff further  admitting  that  he  filed  the  claim 
sued  on  with  the  defendant  on  the  22d 
day  of  November,  1910,  the  defendant  moved 
the  court  to  adjudge  that  the  plaintiff  was 
not  entitled  to  recover  the  penalty  demanded 
in  this  action." 

Rouse  ft  Land,  of  Kinston,  for  appelant 
W.  D.  Pollock  and  Q.  V.  Oowper,  both  of 
Kinston,  for  appellee. 

HOKE,  J.  Section  2634,  Revisal,  in  effect 
provides  that  every  claim  for  loss  or  dam- 
age to  property  in  shipment  by  a  common 
carrier  shall  be  adjusted  as  to  intrastate 
shipm^its  within  60  days  from  time  of  filing 
same  with  the  company's  agent  and  within 
90  days  in  case  of  shipments  from  without 
the  state  under  a  i)enalty  of  $50  for  "each  and 
every  such  failure,"  and  with  proviso  that 
the  penalty  is  not  enforceable  unless  the 
party  aggrieved  in  his  action  shall  recover 
the  full  amount  of  the  claim.  Defendant 
resists  recovery  (1)  because  the  amount  of 
the  claim  should  be  reduced  by  the  value  of 
the  keg;    (2)  by  reason  of  a  clause  in  the 
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bill  of  lading  In  terms  as  follows:  '^Claims 
for  loss,  damage  or  delay  must  be  made  in 
writing  to  the  carrier  at  the  point  of  de- 
livery or  at  the  point  of  origin  within  four 
months  after  delivery  of  the  property,  or,  in 
case  of  failure  to  make  delivery,  then  within 
four  months  after  a  reasonable  time  for  de- 
livery has  elapsed.  Unless  claims  are  so 
made  the  carrier  shall  not  be  liable."  But 
on  the  facts  in  evidence  we  are  of  opinion 
that  neither  position  can  be  sustained. 

[1]  In  contracts  of  affreightment,  the  con- 
signee under  an  ordinary  bill  of  lading  may 
not  as  a  general  rule  reject  the  goods  be- 
cause the  same  have  been  wrongfully  dam- 
aged in  the  course  of  shipment  Under 
usual  conditions,  he  must  receive  the  goods 
and  hold  the  company  for  the  injury  done, 
and  he  is  required  further  to  do  what  good 
business  prudence  would  dictate  in  the  en- 
deavor to  minimize  the  loss.  The  principle, 
however,  does  not  obtain  when  the  "entire 
value  of  the  goods  has  been  destroyed  and 
the  injury  amounts  practically  to  a  total 
loss."  In  such  case  the  consigns  is  Justified 
in  refusing  the  goods,  and  may  sue  for  the 
entire  amount  Hutchinson  on  Carriers  (3d 
Ed.)  I  1365;  Manufacturing  Go.  v.  Railway, 
62  Wis.  642,  22  N.  W.  827,  51  Am.  Rep.  725 ; 
Brand  v.  Weir,  27  Misc.  Rep.  212,  67  N.  Y. 
Supp.  731;  5  A.  &  B.  (2d  Ed.)  p.  384. 

[21  And  so  it  is  here.  This  was  a  ship- 
ment of  syrup,  and  the  evidence  Justified  a 
verdict  for  the  entire  loss.  The  Iceg  was 
only  an  incident,  too  small  to  be  regarded, 
26  cents  at  the  most,  and  the  claimant  tes- 
tified that  it  would  not  pay  him  to  try  and 
utilize  it 

[3]  And  we  do  not  think  on  the  facts  as 
presented  that  the  restrictive  stipulations  in 
the  bill  of  lading  afford  protection  for  de- 
fendant There  is  authority  to  the  effect 
that  on  these  facts,  when  the  goods  are  in 
evidence,  rejected  on  account  of  their  dam- 
aged condition  and  all  the  facts  and  circum- 
stances fully  known  to  the  company's  agent, 
the  provision  relied  upon  should  be  held  to 
have  no  application  whatever  (Kime  v.  Rail- 
road, 156  N.  C.  451,  72  S.  B.  485;  6  Cyc. 
p.  507;  Moore  on  Carriers,  p.  337),  and  in 
any  event  we  are  of  opinion  that  the  time 
which  elapsed  while  the  goods  were  in  the 
defendant's  depot  and  when  the  consignee 
was  misled  as  to  their  placing  by  assur- 
ances to  the  contrary  on  the  part  of  defend- 
ant's agents  should  not  be  counted  to  the 
claimant's  prejudice.  Under  these  circum- 
stances, the  offer  to  deliver  in  August  should 
be  held  as  the  time  of  delivery  under  the 
first  clause  of  the  bill  of  lading  if  the  same 
applies,  and  to  waive  or  displace  the  re- 
quirement contained  in  the  second  clause 
that  the  "claim  be  filed  within  four  months 
after  a  reasonable  time  for  delivery  has 
elapsed."  Hutchinson  on  Carriers,  |  444; 
Moore  on  Carriers,  pp.  335,  336. 


In  any  aspect  of  the  matter,  therefore,  we 
are  of  opinion  that  the  stipulations  of  the 
bill  of  lading  do  not  affect  the  result,  and 
the  objections  urged  to  the  validity  of  plain- 
tiffs recovery  must  be  overruled.  There  Is 
no  error  and  on  the  record  the  Judgment  Js 
affirmed. 

No  error. 

(169  N.  a  iO) 

HBNDE3EIS0N  v.  ATLANTIC  COAST  LINE 

R.  CO. 

(Supreme  Court  of  North  Carolina.     Oct  16, 

1912.) 

1.  Appeal  and  Bbbob  ({  866*)  —  Rbvibw  — 
Nonsuit. 

On  appeal  from  a  judgment  of  nonsuit,  the 
Supreme  Court  cannot  weigh  the  evidence  to 
determine  the  existence  of  the  material  facts, 
or  which  theory  arising  under  the  evidence 
shall  be  adopted ;  its  duty  being  to  decide  mere- 
ly whether  there  is  any  evidence  worthy  of  cod- 
sideration  by  the  jury. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  (§  3467-3475;  Dec.  Dig.  | 
866.*] 

2.  Appeal  and  Bbbob  (t  866*)— Bbvixw  oh 
Nonsuit. 

In  reviewing  a  judgment  of  nonsuit,  the 
Supreme  Court  must  give  to  the  evidence  the 
interpretation  most  favorable  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^or,  Cent  Dig.  H  3467-3475;  Dec  Dig.  S 
866.*] 

3.  Neqliobncob  (8  136*)— Jubt  Question. 

If  the  evidence  merely  raises  a  possibility 
or  conjecture  of  existence  of  negligence,  a  non- 
suit should  be  ordered ;  but  if  the  more  reason- 
able probabilitv  is  in  favor  of  plaintiff's  claim 
of  negligence  the  question  should  be  submitted 
to  the  jury. 

[Ed.  Note.-^For  other  cases,  see  Negligence. 
Cent  Dig.  §8  277-353;   Dec.  Dig.  |  136.*] 

4.  Negligence  (J  121*)--Bubden  op  Pboop. 

The  burden  is  on  plaintiff  in  a  negligence 
action  to  prove  the  allegation  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  {§  217-220,  224-228,  271;  DeS 
Dig.  I  121.*] 

5.  Railboads  (8  398*)— Injubies  on  Tback^ 
Negligenoe— Discovebbd  Fbbil. 

In  order  to  recover  for  death  on  a  railroad 
tracic,  on  the  ground  of  discovered  peril,  while 
decedent  was.  In  a  helpless  condition,  plaintiff 
must  prove  that  decedent  was  on  the  track  in 
an  apparently  helpless  condition,  and  that  the 
engineer  could  have  discovered  him  by  ordinary 
care  in  time  to  stop  the  train  before  strilLing  him, 
and  that  decedent  was  Icilled  as  the  result  of 
the  failure  to  exercise  such  care. 

[E3d.  Note.— For  other  cases,  see  Bailroada^ 
Cent.  Dig.  88  1356-1363;  Dec  Dig.  8  398.*] 

6.  Railboads  (8  400*)— Injubt  on  Tback— 
Jury  Question. 

£>vidence  in  an  action  for  decedent's  death 
on  a  railroad  track,  in  which  it  was  claimed 
that  the  engineer  could  have  discovered  his 
presence  on  the  track  in  a  helpless  condition 
by  exercising  due  care,  held  to  ja&tify  nonsuit; 
it  not  raising  a  reasonable  probability  of  negli- 
gence. 

[Ed,  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  8§  1365-1381;    Dec  Dig.  |  400^} 

7.  EvinBNCE  (8  577%*)— Testimony  Bsfobb 
Coboneb. 

In  an  action  for  decedent's  death  on  a 
railroad   track,   a   statement  by   the  engineer. 


*For  oUier  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


N.a) 


flBNDERSON  T*  ATLANTIC  COAST  UNB  R.  CO. 


1098 


made  before  the  coroner,  that  he  saw  a  man 
lying  on  his  left  side  with  his  hat  on  his  head, 
■o  he  could  not  tell  whether  he  was  white  or 
black,  was  properly  excluded. 

PB^.  Note.--'Por  other  caaes,  see  BMdence, 
Cent  Dig.  S  2410;    Dec  Dig.  i  677%.*] 

Appeal  from  Superior  Court*  Onslow  Coun- 
ty;   Carter,  Judge. 

Action  by  Charles  Henderson,  administra- 
tor, against  the  Atlantic  Coast  Line  Rail- 
road Company.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Reversed. 

This  is  an  action  to  recover  damages  for 
the  alleged  negligent  killing  of  .the  intestate 
of  the  plaintUf.  The  defendant  denied  negli- 
gence, and  alleged  that  the  death  of  the  in- 
testate was  caused  by  his  own  contributory 
negligence.  At  the  oonclusloQ  of  the  evi- 
dence for  the  plaintiff,  his  honor  rendered  a 
judgment  of  nonsuit*  and  the  plaintiff  except- 
ed and  appealed. 

D.  E.  Henderson  and  D.  Jm  Ward,  both  of 
New  Bern,  for  appellant  Frank  Thompson, 
of  Jacksonville,  and  Moore  &  Dimn,  of  New 
Bern,  for  appellee. 

ALLEN,  J.  [1]  The  only  question  present- 
ed by  this  appeal  is  whether  there  is  any 
evidence  fit  to  be  submitted  to  the  jury,  and 
in  considering  It  we  cannot  weigh  the  evi- 
dence for  the  purpose  of  seeing  if  It  satisfies 
us  of  the  ultimate  fact  sought  to  be  proved; 
nor  can  we  exercise  the  power,  committed  by 
the  law  to  the  jury,  of  saying  which  theory 
arising  upon  the  evidence  shall  be  adopted. 

[2]  Our  duty  is  performed  when  we  deter- 
mine whether  there  is  any  evidence  worthy 
of  consideration,  and  in  its  performance  we 
are  not  permitted  to  accept  a  view  of  the 
evidence  favorable  to  the  defendant,  as  a 
jury  would  have  the  right  to  do,  If  one  is 
presented  which  sustains  the  contention  of 
the  plaintiff ;  the  law  requiring  us,  on  a  mo- 
tion to  nonsuit,  to  give  to  the  evidence  the 
interpretation  most  favorable  to  the  plain- 
tiff. 

[3]  If,  so  considered,  the  evidence  does  no 
more  than  "raise  a  possibility  or  conjecture 
of  a  fact,"  a  judgment  of  nonsuit  ought  to 
be  sustained  (Cobb  v.  Fogalman,  23  N.  C.  440; 
Lewis  V.  Steamboat  Co.,  132  N.  C.  909,  44  S. 
E.  666);  but  if  the  '*more  reasonable  proba- 
bility" is  in  favor  of  the  plaintiff's  conten- 
tion the  question  ought  to  be  submitted  to 
the  jury.  Fitzgerald  v.  Railroad,  141  N.  C. 
635,  54  S.  E.  391,  6  L.  R.  A.  (N.  S.)  337. 

The  statement  of  the  law  In  this  last  case 
is  i>ertlDent  '*It  is  very  generally  held  that 
direct  evidence  of  negligence  Is  not  required, 
but  the  same  may  be  inferred  from  facts  and 
attendant  circumstances;  and  it  is  well  es- 
tablished that  if  the  facts  proved  establish 
the  more  reasonable  probability  that  the  de- 
fendant has  been  guilty  of  actionable  negli- 
gence the  case  cannot  be  withdrawn  from 
the  jury,  though  the  possibility  of  accident 


may  arise  on  the  evidence  ThuB,  in  Shear- 
man and  Redfield  on  Negligence,  t  58,  it  is 
said:  'The  plaintiff  is  not  bound  to  prove 
more  than  enough  to  raise  a  fair  presump- 
tion of  negligence  on  the  part  of  the  defend- 
ant and  of  resulting  injury  to  himself.  Hav- 
ing done  this,  he  Is  entitled  to  recover,  un- 
less the  defendant  produces  evidence  to  re- 
but the  presumption.  It  has  sometimes  been 
held  not  sufilcient  for  the  plaintiff  to  estab- 
lish a  probability  of  the  defendant's  default,; 
but  this  is  going  too  fiir.  If  the  facts  proved 
render  It  probable  that  the  d^endant  violat- 
ed its  duty,  It  is  for  the  jury  to  decide 
whether  It  did  so  or  not  To  hold  otherwise 
would  be  to  deny  the  value  of  circumstan- 
tial evidence.  As  already  stated,  the  plain- 
tiff is  not  required  to  prove  his  case  beyond 
a  reasonable  doubt,  though  the  facts  shown 
must  be  more  consistent  with  the  negligence 
of  the  defendant  than  the  absence  of  it  It 
has  never  been  suggested  that  evidence  of 
negligence  should  be  direct  and  positive.  In 
the  nature  of  the  case,  the  plaintiff  must  la- 
bor under  difficulties  In  proving  the  fkct  of 
negligence;  and,  as  that  fact  Is  always  a 
relative  one.  It  is  susceptible  of  proof  by  evi- 
dence of  circumstances  bearing  more  or  less 
directly  on  the  f&ct  of  negligence — a  kind  of 
evidence  which  might  not  be  satisfactory  In 
other  classes  of  cases  open  to  clear  proof. 
This  is  on  the  general  principle  of  the  law 
of  evidence  which  holds  that  to  be  sufQdent 
and  satisfactory  evidence  which  satisfies  an 
unprejudiced  mind.'" 

The  allegation  of  negligence  In  the  com- 
plaint is  that  the  deceased  was  down  on  the 
track  In  an  apparently  helpless  condition, 
and  that  the  engineer  of  the  defendant  could 
have  discovered  him,  in  time  to  stop  the 
train  before  reaching  him,  by  the  exercise  of 
ordinary  care. 

[4,  6]  The  burden  was  on  the  plaintiff  to 
prove  the  truth  of  this  allegation,  and  to  es- 
tablish in  the  minds  of  the  jury:  (1)  That  the 
deceased  was  down  on  the  track  In  an  ap- 
parently helpless  condition;  (2)  that  the  en- 
gineer could  have  discovered  him.  In  time  to 
stop  the  tram  before  reaching  him,  by  the 
exercise  of  ordinary  care;  (3)  that  he  failed 
to  exercise  such  care,  and  as  a  direct  re- 
sult the  deceased  was  killed.  Qlegg  v.  Rail- 
road, 132  N.  C.  294,  43  S.  E.  836. 

[6]  Applying  these  principles,  we  are  of 
opinion  that  there  was  error  'in  entering  the 
judgment  of  nonsuit,  and  we  forbear  from 
discussing  the  evidence  at  length  for  fear  we 
may  present  arguments  in  behalf  of  the 
plaintiff,  without  giving  those  favorable  to 
the  defendant  It  was  in  evidence:  That 
about  two  hours  before  the  deceased  was 
killed  he  was  asleep  in  a  path  near  the  cross- 
ties.  That  he  was  awakened,  and  went  to 
Sabiston's  store  near  by.  That  he  remained 
at  the  store  a  short  time,  and  went  back  to 
the  railroad  at  Sabiston's  crossing.    That  he 
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was  walking,  and  went  up  the  railroad  in 
the  direction  his  body  was  afterwards  fonnd. 
That  he  was  drunk  and  staggering ;  one  wit- 
ness saying  "both  sides  of  the  road  was  his." 
That  about  two  hours  after  leaving  Sabls- 
ton's  crossing  his  body  was  found  near  a 
trestle  of  the  defendant  across  C&ry's  branch, 
which  was  about  two  miles  from  the  crossr 
Ing.  That  the  head  was  severed  from  the 
body,  and  was  on  one  side  of  the  track,  and 
the  body,  according  to  one  witness,  on  the 
other  side,  and,  according  to  another,  be- 
tween the  rails;  and  an  arm  under  the  tres- 
tle. That  the  body  was  mangled,  or,  as  one 
witness  expressed  It,  "badly  chewed  up," 
"badly  mashed  up."  That  there  was  evi- 
dence of  blood  on  the  rail ;  a  witness  testi- 
fying: "Q.  Did  you  see  any  blood,  and  where 
did  you  see  it?  A.  That  was  on  the  north 
side  of  the  trestle,  and  a  bundle  on  this  side 
— a  bundle  of  overalls.  Q.  What  did  you 
see  on  the  roadbed?  A.  I  didn't  see  anything 
unusual,  except  where  the  man  was  cut  to 
pieces  on  the  trestle.  Q.  Where  was  that? 
A.  On  the  northeast  side  of  the  trestle.  Q. 
Right  on  the  side  of  it?  A.  You  may  say 
the  first  tie;  right  on  the  roadbed  between 
the  first  and  second  tie.  Q.  With  reference 
to  the  T  iron,  where  was  It?  A.  It  must 
liave  been  right  over  the  T  iron  on  the  east 
side.  Q.  How  far  did  you  see  the  evidence 
on  the  track  from  where  you  first  observed 
the  condition?  A.  Over  there  south,  it  was 
about  half  a  dozen  or  eight  ties,  as  far  as  It 
was.  He  was  cut  right  alongside  of  the 
trestle  after  we  crossed.  Q.  Where  was  the 
head?  A.  When  I  first  observed  the  head,  it 
was  down  in  the  ditch.  Q.  How  far  was 
that  from  the  other  edge  of  the  trestle?  A. 
The  head  was  north  side  of  the  trestle,  eight 
or  ten  cross-ties  from  the  trestle.  Q.  Where 
was  the  body?  A.  Right  on  the  other  side, 
Just  clear  of  the  T  iron.  Q.  With  reference 
to  the  railroad  track?  A.  Right  side  of  the 
track,  just  clear  of  the  track  on  the  edge  of 
the  cross- ties,  on  this  end.  Q.  (the  Court). 
Was  any  part  of  the  body  between  the  rails 
or  outside  the  rails?  A.  To  the  best  of  my 
recollection,  the  head  was  on  one  side  of  the 
railroad  in  the  ditch,  and  the  body  was  on 
the  other  side  of  the  track,  and  the  arm  was 
down  under  the  trestle.  I  believe  the  other 
arm  was  badly  mangled.  That  the  deceased 
was  killed  by  a  passenger  train,  which  stop- 
ped a  short  distance  beyond  the  body.  That 
no  whistle  was  sounded.  That  it  was  a  clear 
day.  That  an  object  down  on  the  track, 
about  the  place  the  defendant  was  killed, 
the  size  of  a  man,  could  be  seen  from  the 
direction  the  train  was  running  1,065  yards, 
and  that  it  was  a  man,  if  one  was  on  the 
track,  a  distance  of  265  yards.  There  is 
other  evidence  tending  to  establish  the  con- 
tention of  the  defendant 

[7]  His  honor  properly  excluded  the  state- 
ment of  the  engineer,  made  before  the  coro- 


ner, that  he  saw  a  man  lying  on  his  left 
side  with  his  hat  on  his  head,  so  he  could 
not  tell  whether  he  was  white  or  black. 
Southerland  v.  Railroad,  106  N.  C.  100,  11  S. 
E.  189. 

We  are  of  opinion  the  plaintiff  is  entitled 
to  have  the  evidence  considered  by  a  Jury. 

Reversed. 


(160  N.  c.  3) 

HOLDER   V.    NORTH    CAROLINA    R.    CO. 

et  al. 

(Supreme  Court  of  North  Carolina.     Oct  16, 

1912.) 

1.  Railroads  (§  396*)— Injubies  ow  Track- 
Burden  or  Proof— Negmgencb. 

The  burden  was  on  plaintiff,  suing  for  ii^ 
testate's  death  on  a  railroad  track,  to  prove 
that  intestate's  appearance  while  sitting  on 
the  cross-tie  was  such  as  to  lead  one  of  ordi- 
nary prudence  to  believe  that  he  was  helpless; 
plaintiff  seelcing  to  recover  on  that  theory. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |§  1341-1343,  1357;  Dec.  Dig.  f 
390.*  ] 

2.  Railroads  (|  398*)— Iwjubiks  on  Track- 
Sufficiency  OF  Evidence— Negligence. 

Evidence,  in  an  action  for  intestate's  death 
by  being  struck  by  a  railroad  train,  KM  not 
to  show  negligence  by  the  company  resulting 
in  decedent's  death,  so  that  a  nonsuit  was 
properly  entered. 

[Ed.  Note.— B\>r  other  cases,  see  Railroads, 
Cent  Dig.  §§  1356-1363 ;   Dec  Dig.  f  398.*] 

3.  Appeal  and  Error  (§   1050*)— Harmless 

E>RROR^ADinSSION   OF  EVIDENCE. 

A  ruling  admitting  a  part  of  the  answer 
in  evidence  is  immaterial,  in  an  action  for  in- 
testate's death  by  being  struck  by  a  train  while 
sitting  on  a  cross- tie  in  an  apparently  helpless 
condition,  where  it  did  not  tend  to  prove  that 
decedent  was  in  an  apparently  helpless  condi- 
tion, but  merely  that  he  was  sitting  on  the  tie. 

[E3d.  Note. — ^Por  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |i  4153^160,  4166;  Dec. 
Dig.  J  1050.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;   Cllne,  Judge. 

Action  by  James  Holder,  administrator, 
against  the  North  Carolina  Railroad  Compa- 
ny and  another.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

This  is  an  action  to  recover  damages  for 
the  alleged  negligent  killing  of  the  plain- 
tlfTs  Intestate.  The  defendant  denied  that 
It  killed  the  deceased,  or  that  It  was  negli- 
gent, and  pleaded  contributory  negligence. 
There  was  no  eyewitness  to  the  killing;  the 
plaintiff  relying  on  circumstantial  evidence. 

The  deceased  was  going  from  the  railroad 
ac^ut  sunset,  and  he  vms  th^i  staggering, 
and  acted  like  a  drunken  man.  About  dark 
he  was  going  to  the  railroad,  and  this  is  the 
last  time  he  was  seen  alive,  as  far  as  the 
evidence  discloses.  His  body  was  found  the 
next  morning,  about  7  o'clock,  in  a  sitting 
position  on  the  end  of  a  cross-tie,  and  while 
in  that  position  several  trains  passed  and 
did  not  touch  him.  There  was  no  sign  of 
the  body   being  dragged  or  mangled;    and 
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there  were  no  wounds,  except  two  In  the 
back  of  his  head.  There  was  evidence  that 
he  could  hare  been  seen  sitting  on  the  cross- 
tie  in  time  to  stop  the  train.  There  was  no 
evidence  of  failure  to  sound  the  whistle  or 
ring  the  bell. 

The  position  of  the  body,  and  other  cir- 
cumstances, are  described  by  a  witness  for 
the  plaintifF,  as  follows:  "I  went  to  the 
place  where  the  man  was  found  dead  on  the 
Southern  Railroad  track  on  the  3d  day  of 
April,  1910.  I  was  there  early  Sunday  morn- 
ing, somewhere  around  7  o'clock.  This  spot 
is  near  my  house.  Back  beyond  where  this 
man  was  found,  there  was  a  curve  in  the 
track  where  It  goes  into  a  cut ;  that  is,  com- 
ing ba(&  this  way  from  where  the  man  was 
found  in  the  cut.  In  going  from  here  to 
Clayton,  he  was  found  on  the  left-hand  side 
of  the  track.  There  is  a  grade  this  way; 
but  from  where  the  engine  emerges  from  the 
cut  it  is  almost  level.  There  is  a  public 
road  that  crosses  the  railroad.  There  is  a 
public  road  that  crosses  the  railroad  a  little 
beyond  where  the  man  was  found.  I  think 
It  was  about  80  feet  The  crossing  was  west 
from  where  he  was  found.  I  do  not  know 
the  distance  It  Is  from  the  point  where  the 
man  was  found  to  the  edge  of  the  cut.  I 
did  not  step  It,  because  it  had  been  surveyed 
by  both  parties.  It  was  In  my  field  where 
the  body  was  found.  There  was  no  one  there 
at  all  when  I  got  there.  I  looked  at  the 
man,  and  all  around  the  track,  to  see  what 
I  could  learn.  No  one  else  was  there  until 
I  left.  I  will  describe  to  the  Jury  how  I 
found  him,  as  best  I  can.  You  all  know  how 
cross-ties  are.  As  well  as  I  remember,  the 
man  was  sitting  with  his  left  foot  ext^ided 
and  right  foot  under  him.  He  was  in  his 
shirt  sleeves.  He  had  his  coat  on  his  right 
arm,  and  part  was  across  It,  and  the  right 
arm  was  between  the  two  cross-ties,  and  hla 
head  was  resting  on  right  arm  between  the 
cross-ties,  and  still  his  body  was  higher.  He 
was  sitting  on  the  end  of  the  cross-ties.  I 
did  not  touch  his  body.  I  saw  a  wound  on 
the  back  of  his  head  that  I  judged  was  the 
cause  of  his  death.  I  did  not  see  any  blood. 
I  looked  down  the  side  of  his  face  to  see  if 
I  could  see  any  blood,  and  there  was  very 
little.  I  saw  no  blood  anywhere  elsa  On 
that  morning  I  went  up  about  as  far  in  the 
direction  of  Raleigh  as  that  crossing,  about 
80  feet.  Only  saw  a  little  blood  on  his  face. 
My  recollection  la  not  distinct  as  to  how  his 
coat  was  cut  I  simply  remember  he  was 
in  his  shirt  sleeves,  and  his  coat  was  on  his 
arm,  and  a  part  across  the  iron.  The  man's 
head  was  bending  towards  the  east.  I  do 
not  have  any  recollection  of  any  train  pass- 
ing along  there  that  night  Of  course,  I 
know  when  the  regular  trains  pass;  but  on 
ihat  plirtlcular  night  I  did  not  pay  any  at- 
tention to  It  I  know  along  about  that  time. 
Just  a  few  days  before  and  a  few  days  aft- 
er this  man  was  found  there,  that  the  trains 


on  the  Southern  Railway  customarily  passed 
that  point  at  night.  I  know  the  reguUMr 
schedule  immediately  "before  and  invmediate- 
ly  after.  The  first  train  thiU  %oould  pass 
after  sundoum  would  te  the  midnight  train 
that  is  due  at  Olayton  at  12  o'clock,  which 
is  the  mixed  train  coming  west.  There  Is 
a  freight  train  going  east  that  passes  that 
point  about  10  o'clock.  That  would  be  the 
next  train  after  sundown.  There  is  a  pas- 
senger train  that  leaves  here  about  7:30  that 
passes  there  about  8.  I  think  at  that  time 
that  it  passed  a  little  before  dark.  The 
schedule  has  been  changed.  After  the  mid- 
night train  the  next  train  would  be  the  one 
that  leaves  here  at  4:30  and  passes  there 
something  after  5.  The  next  one  Is  the  one 
that  passes  Clayton  at  7:30,  and  that  would 
bring  you  up  to  next  morning.  I  was  not 
present  or  near  the  body  when  the  west- 
bound passenger  train  comes  along.  I  saw 
It  after  coroner  came  and  moved  it  When 
I  first  went  up  thcfre,  of  course,  I  had  curi- 
osity to  see  what  killed  the  man;  but  the 
wound  on  the  back  of  the  head  seemed  a  lit- 
tle indistinct.  I  did  not  look  at  It  very  close- 
ly. Did  not  examine  it  when  I  went  back. 
When  I  saw  the  body  the  second  time,  they 
had  taken  it  off  the  track,  and  were  prepar- 
ing to  move  It  away.  I  did  not  look  for  any 
blood  at  that  time." 

At  the  conclusion  of  the  evidence.  Judg- 
ment of  nonsuit  was  entered,  and  the  plain- 
tiff excepted  and  appealed. 

Douglass,  Lyon  &  Douglass  and  R.  N. 
Slmms,  all  of  Raleigh,  for  appellant  W.  B. 
Snow,  of  Raleigh,  for  appellees. 

ALLEN,  J.  The  evidence  in  Clegg  y.  Rail- 
road, 132  N.  O.  203,  43  S.  B.  837,  in  which 
a  Judgment  of  nonsuit  was  sustained,  was 
''that  plaintiff's  Intestate  was  seen  going  In 
the  direction  of  defendant's  track,  and  was 
later  found  dead,  lying  by  the  side  of  the 
track  where  a  dirt  road  ran  parallel  with 
it,  but  not  at  a  crossing,  and  vrith  bruises 
from  which  it  might  be  reasonably  inferred 
that  he  had  been  knocked  off  the  track  and 
killed  by  defendant's  engine.  The  track  was 
straight  at  that  point  for  half  a  mile,  possi- 
bly more.  Part  of  the  back  of  intestate's 
head  was  knocked  off.  There  was  no  eye- 
witness to  the  death,  whether  he  was  killed 
by  the  engine,  or,  if  so,  whether  he  was  on 
the  track  or  close  by  it  when  struck,  or 
whether  he  was  walking  or  sitting  down  or 
lying  down  on  the  track.  There  was  no  sign 
of  the  intestate  having  been  dragged;  nor 
had  he  been  run  over  by  the  engine.  The 
killing  was  at  night  There  was  evidence 
by  plaintiff's  witnesses  that  there  was  no 
sign  of  blood  on  the  cross-ties  and  some  evi- 
dence to  the  contrary,"  and  the  court  speak- 
ing through  the  present  Chief  Justice,  said: 
"If  the  deceased  was  either  walking  or  sit^ 
ting  or  lying  down  on  the  track,  this  was 
evidence  of  contributory  negligence.    Hord  v. 
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BaUroad*  129  N.  a  805  [40  S.  B.  6d].  If 
walking  or  sltttng  down,  the  engineer  (noth- 
ing else  appearing)  had  a  right  to  presume 
he  would  get  off  before  the  train  struck  him, 
and  there  would  have  been  no  negligence  on 
the  part  of  the  defendant,  Inferable  from  the 
mere  fact,  without  further  evidence,  that  the 
deceased  was  killed  while  on  the  track,  for 
the  engine  had  the  right  of  way.  If  deceas- 
ed had  be^i  helpless,  lying  down  on  the 
track,  and  the  engineer,  with  proper  outlook, 
could  have  seen  him  in  time  to  avoid  killing 
him,  and  did  not  do  so,  this  would  have  been 
negUgence  rendering  the  defendant  liable, 
notwithstanding  the  previous  contributory 
negligence  of  deceased;  and  that  the  track 
was  straight  tor  half  a  mile  or  more  was 
evidence  to  go  to  the  Jury  that  If  he  had 
been  lying  down  the  engines,  with  proper 
outlook,  could  have  seen  him.  But  there 
was  no  evidence  tending  to  show  that  he  was 
lying  down  (McArver  v.  Railroad,  129  N.  C. 
380  [40  S.  B.  94]),  and  the  burden  of  showing 
that  the  deceased  was  helpless  on  the  track 
was  upon  the  plaintiff.  Hord  v.  Railroad, 
129  N.  G.  805  [40  S.  B.  69].  The  evidence  of 
some  blood  on  the  track  (though  contradict- 
ed by  plaintiff's  other  vrltnesses)  was  equal- 
ly consonant  with  deceased  having  been 
struck  while  walking  or  sitting  down." 

The  evidence  In  this  case  Is  much  more 
favorable  to  the  defendant  than  was  the  evi- 
dence In  the  case .  dted,  because  here  the 
plaintiff  has  shown  that  his  Intestate  was 
sitting  on  the  end  of  the  cross^tle  at  the  time 
he  was  struck  by  the  train  of  the  defendant. 
If  It  struck  him,  and  Is  In  all  material  as- 
pects like  that  In  Upton  v.  Railroad*  128  N. 
0.  173,  38  S.  B.  736. 

[1]  As  no  presumption  of  negligence  arises 
from  the  killing  of  the  deceased,  and  as  the 
engineer  had  the  right  to  presume,  up  to 
the  last  moment,  he  would  get  off  the  cross- 
tie,  If  he  was  sitting  up,  the  burden  was  on 
the  plaintiff  to  prove  that  his  appearance 
while  on  the  cross-tie  was  such  as  to  lead  a 
man  of  ordinary  prudence,  in  charge  of  the 
train,  to  believe  he  was  unconscious  or  help- 
less; and  we  find  nothing  In  the  evidence 
that  amounts  to  more  than  conjecture  or 
speculation  as  to  this  fact 

The  circumstance  that  the  head  was  bent 
over  at  the  time  the  body  was  found,  chiefly 
relied  on  by  the  plaintiff,  is  explained  by-  the 
strong  probability  that  a  blow  causing  death 
could  not  have  been  received  without  making 
some  change  In  the  position  of  the  body ;  and 
when  death  ensued  It  was  natural  for  the 
head  to  drop. 

It  also  appears  that  several  trains  passed 
the  body  while  on  the  cross-tie  without  touch- 
ing it,  which  would  Indicate  a  change  in  the 
position  of  the  body  after  It  was  struck.  If 
the  deceased  was  killed  by  a  train  of  the 
defendant 

[2]  We  are  therefore  of  opinion  that  the 


evidence  Is  not  of  audi  character  aa  to  jus* 
tlfy  submitting  it  to  the  jury. 

There  Is  a  marked  distinction  between  this 
case  and  that  of  Henderson  v.  BaUroad,  75 
S.  B.  1092,  at  this  term.  In  the  Henderson 
Case  the  killing  was  admitted,  and  It  was 
in  the  daytime.  There  was  evidence  that  no 
whistle  was  sounded ;  that  the  deceased  was 
found  asleep  by  the  side  of  the  track  about 
two  hours  before  his  death;  that  when 
aroused  he  walked  up  the  track  in  the  di- 
rection his  body  was  afterwards  found,  stag- 
gering; that  when  found  the  body  was  on 
one  side  of  the  track,  the  head  on  the  other, 
one  arm  under  the  trestle^,  and  the  other 
badly  mangled ;  that  there  was  blood  on  the 
rail;  and  none  of  these  drcumstanoes  ap- 
I^ear  In  this. 

[3]  The  ruling  on  the  admission  of  a  part 
of  the  answer  Is  Immaterial,  as  it  has  no 
tendency  to  prove  that  the  deceased  was  In 
an  apparently  helpless  condition,  but  simi^ 
that  he  was  sitting  on  the  end  of  a  croos-tlew 

Affirmed. 

(16»  K.  a  6K) 

GIJLBRBTH  v.  HALL  et  aL 

(Supreme  Court  of  North  Carolina.    Oct  16, 

1912.) 

1.  MoBTGAOES   (8  39*)-^Ab80LXjtb  Debd  as 

MOBTGAGE— Fraud— EVIDENCE. 

In  an  action  to  convert  a  deed  Into  a  mort- 
gage for  fraod,  evidence  held  sufficient  to  go  to 
the  jury  on  the  character  of  the  Instniment 

[Bd.  Note. — ^For  other  cases,  see  Mortgages, 
Cent  Dig.  U  112,  113;   Dec  Dig.  (  39.*] 

2.  MoBTOAOBS  (I  608^*)— Absolute  Dxbd  as 

MORTGAGB>— FRAUD—lNSTRUCnONS. 

Where,  in  an  action  to  have  an  absolute  deed 
declared  a  mortgage,  the  gravamen  of  the  ac- 
tion was  the  fraud  of  the  grantee,  and  not  mu- 
tual mistake,  a  charge  that  the  plaintiff  must 
sustain  her  allegation,  not  only  by  the  greater 
weight  of  evidence,  but  by  evidence,  clear, 
strong,  cogent  and  convincing,  was  not  errone- 
ous as  to  defendant,  though  tne  court  failed  to 
charge  that  there  must  be  evidence  dehors  the 
deed  before  it  could  be  set  aside. 

[Ed.  Note.~For  other  cases,  see  MortgageSt 
Cent  Dig.  {  1815;   Dec.  Dig.  |  608^.*] 

3.  Mortgages    (S   608%*)— Absolute   Deed 

AS   MOBTGAOB-HP*BAUD— INSTBUCTIONS. 

The  failure  to  charge  on  the  necessity  of 
evidence  dehors  the  deed  was  not  erroneous, 
where  there  were  facts  in  evidence  inconsist- 
ent with  the  claim  of  absolute  ownership  on  the 
part  of  the  defendant,  such  as  cross  inadequacy 
of  price,  possession  retained  by  plaintiff,  and 
no  demand  for  rent. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1815;   Dec  Dig.  |  «08%.*] 

4.  Iiis  Pendens  (|  24*)— Notice  of'Pendbw- 
CT  OF  Action  —  Effect  of  Sumuonb  and 
Complaint. 

Where,  in  an  action  to  convert  a  deed  into 
a  mortgage  for  fraud,  the  complaint  contains 
the  names  of  the  parties,  the  object  of  the  ac- 
tion, and  a  description  of  the  land  to  be  affect- 
ed, it  has  all  the  requisites  of  a  lis  pendens 
notice,  and,  though  no  separate  and  formal  no- 
tice was  filed,  a  defendant  to  whom  a  transfer 
was  made,  and  who  had  the  deed  probated  and 
registered  after  the  issaance  of  the  summons 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Index< 
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and  the  filing  of  a  dnly  verified  complaint,  had 
le^l  notice  of  the  plaintiffs  equity. 

[Ed.  Note.— For  other  cases,  see  Lis  Pen- 
dens, Gent  Die:,  {f  8^-46;  Dec.  Dig.  I  24.*] 

6.  Justices  or  the  Peace  (f  130*)— Jxnus- 

DICTION. 

Where  a  mortgagor  remains  in  possession, 
he  is  not  a  tenant,  and  the  mortgagee  has  no 
right  under  the  landlord  and  tenant  act  to  a 
summary  proceeding,  so  that,  where  in  eject- 
ment before  a  Justice  against  one  who  claimed 
as  mortgagor  in  an  action  preyiously  commenc- 
ed to  have  a  deed  declared  a  mortgage  for  the 
fraud  of  the  mortgagee,  such  mortgagor  plead- 
ed that  the  justice  had  no  jurisdiction  on  the 
ground  that  the  title  relied  on  is  in  controversy, 
and  averred  her  title  as  set  out  in  her  com- 
plaint, and  there  was  no  evidence  that  she  had 
attorned  to  the  plaintiffs,  the  justice's  judgment 
which  did  not  pass  on  the  subject  of  her  ten- 
ancy, but  simply  directed  her  removal,  was 
void,  and  would  not  operate  as  an  estoppel  in 
the  previously  commenced  suit. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  t  130.*] 

0.  MoBTGAQES  (I  608^*)— Deed  Absoltttb  in 
Form— OusTEB  fbom  Realtt— Damaoes. 
Where,  in  an  action  to  have  a  deed  declar- 
ed a  mortgage,  the  plaintiff  recovered  her  en- 
tire estate  in  the  property  subject  to  the  mort- 
gage lien,  she  was  not  also  entitled  to  have 
the  value  of  her  equity  of  redemption,  but 
merely  the  rents  from  the  date  when  she  was 
ousted  from  the  property  by  summary  proceed- 
ings until  the  time  when  it  was  restored  to  her, 
together  with  such  other  actual  damages  as 
she  may  have  sustained  by  reason  of  her  wrong- 
ful ouster. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  1 1816;  Dec  Dig.  {  608%.*] 

Appeal  from  Superior  Gourt»  Sampson 
County;  Carter,  Judge. 

Action  by  Jane  Culbreth  against  M.  M. 
Hall  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeaL  Modified  and 
affirmed. 

These  issaes  were  submitted: 

"(1)  Was  Jane  Culbreth  induced  to  sign 
the  deed  to  M.  M.  Hall,  instead  of  a  mort- 
gage, by  the  fraud  of  defendant  M.  M.  Hall, 
as  alleged  In  the  complaint?    Answer:   Yes. 

"(2)  What  amount  did  defendant  Hall  pay 
Melvin  at  the  time  the  deed  was  executed 
by  Melvin  to  the  plaintiff,  Jane  Culbreth? 
Answer:  $319. 

''(3)  Did  the  defendant  Wilson  have  legal 
notice  of  plaintiff's  cause  of  action  by  her 
complaint  on  file  as  a  lis  pendens,  prior  to 
the  registration  of  his  said  deed  for  said 
lands?      Answer:  Yes. 

"(4)  Is  plaintiff  estopped  by  the  proceed- 
ings and  judgment  of  £L  H.  Hubbard,  J.  P.? 
Answer:    No. 

**(5)  What  damages  has  plaintiff  sustained 
by  reason  of  the  defendant  Hall  failing  to 
permit  the  plaintiff  to  redeem  6aid  land  and 
wrongfully  conveying  same  to  his  codef end- 
ant,  Wilson?    Answer:  $361.17." 

From  the  Judgment  rendered  the  defend- 
ants appealed. 

Faison  ft  Wright,  of  Clinton,  for  appel- 
lants. George  E.  Butler,  of  Clinton,  for  ap- 
pellee. 


BROWN,  J.  This  action  is  brought  to  con- 
vert a  deed  into  a  mortgage,  upon  the  ground 
of  fraud,  the  plaintiff  averring  that  she  was 
induced  by  the  fraud  of  the  draughtsman  to 
sign  the  instrument,  thinking  it  was  a  mort- 
gage, instead  of  an  absolute  deed.  We  have 
examined  the  18  assignments  of  error,  and 
find  nothing  in  the  record  that  Justifies  us 
In  directing  another  trial. 

[1]  1.  It  is  contended  that  bis  honor 
should  have  sustained  the  motion  to  nonsuit 
The  plaintiff's  evidence  tends  to  prove  that 
she  purchased  a  dwelling  house  and  lot  from 
one  Melvin,  and  owed  hini  a  balance  of  $319 
on  it;  that  the  property  was  worth  about 
$700;  that  she  applied  to  defendant  Hall  for 
a  loan  of  $319;  that,  after  some  "chaffering," 
defendant  agreed  to  lend  plaintiff  $319  on 
two  years*  credit  at  interest,  and  that  Hall 
paid  said  sum  to  Melvin  for  her,  and  Melvin 
executed  a  deed  to  plaintiff.  The  deed  from 
plaintiff  to  Hall  was  written-  by  his  son, 
James  Hall,  a  notary  public,  who  also  pro- 
bated, it  The  plaintiff  testifies  positively 
that  the  transaction  was  a  loan,  and  not  a 
sale,  and  that  the  notary  fraudulentiy  sub- 
stituted an  absolute  deed  for  a  mortgage. 
There  is  abundant  evidence  to  support  the 
plaintifiTs  own  testimoujr:  It  is  in  evidence 
that  she  is  an  illiterate,  ignorant  colored  wo- 
man of  excellent  character,  and  the  ^washer- 
woman" for  Hall's  family ;  that  she  bad  pur- 
chased the  property  from  Melvin  and  made 
payments  on  it;  that  the  exact  sum  she  obtain- 
ed from  Hall  was  the  sum  she  owed  Melvin; 
that  Hall  agreed  to  lend  it  to  her  for  two 
years;  that  plaintiff  remained  in,  possession 
for  twelve  months,  without  any  demand  tor 
rent;  that  she  listed  the  property  for  taxes, 
and  claimed  it  as  her  own.  The  motion  to 
nonsuit  was  properly  denied. 

[2]  2.  It  Is  contended  his  honor  erred  in 
not  charging  the  Jury  that  there  must  be  evi- 
dence ''dehors  the  deed"  before  it  can  be  set 
aside.  His  honor  charged  the  jury  that  the 
plaintiff  must  sustain  her  allegations,  not 
only  by  the  greater  weight  of  evidence,  but 
by  evidence  clear,  strong,  cogent,  and  con- 
vincing. The  theory  upon  which  this  case 
was  tried  was  that  the  defendant  Hall  flraud- 
ulently  and  falsely  substituted  an  absolute 
deed  for  a  mortgage  and  took  advantage  of 
plaintiff's  ignorance.  The  gravamen  of  the 
action  is  a  pure  fraud,  and  not  mutual  mis- 
take. In  view  of  this,  it  may  be  open  to 
doubt  as  to  whether  his  honor  did  not  err  on 
the  side  of  the  defendants  as  to  the  quan- 
tum of  proof.  In  Harding  v.  Long,  103  N. 
O.  1,  9  S.  E.  446,  14  Am.  St  Rep.  775,  the 
subject  is  elaborately  discussed  by  Justice 
Avery,  and  it  is  held  that,  where  it  is  sought 
to  have  a  deed  declared  void  because  its  exe- 
cution was  obtained  by  false  and  fraudulent 
representations  of  the  grantee,  the  degree  of 
proof,  as  stated  by  his  honor  In  the  case  at 
bar,  is  not  required.  We  think  his  honor's 
charge  under  the  facts  of  this  case  is  not 
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Justly  open  to  exception  by  the  defendants. 
Cobb  V.  Edwards,  117  N.  0.  245,  23  S.  B. 
241;  Avery  v.  Stewart,  136  N.  O.  426,'  48  S. 
E.  775,  68  L.  R.  A.  776 ;  Ely  v.  Early,  94  N. 
C,  1;   Wilson  V.  Land  Co.,  77  N.  C.  447. 

[3]  Besides,  there  are  facts  in  evidence  de- 
hors the  deed,  and  inconsistent  with  the 
claim  of  absolute  ownership  upon  the  part 
of  Hall,  such  as  gross  Inadequacy  of  price; 
possession  retained  by  plaintiff,  and  no  de- 
mand for  rent.  Kelly  v.  Bryan,  41  N.  O. 
287. 

[4]  3.  It  Is  contended  that  his  honor  erred 
in  holding  that  the  defendant  Wilson  had 
legal  notice  of  the  plaintlff*s  equity.  His 
honor  correctly  directed  the  jury  upon  the 
record  evidence  to  answer  the  third  issue, 
"Yes."  The  summons  was  issued  and  a 
duly  verified  complaint  filed  on  January  13, 
1911.  The  deed  from  Hall  to  Wilson  was 
not  probated  or  registered,  nor  is  there  any 
proof  of  its  delivery  until  January  16,  1911. 
The  complaint  has  all  the  requisites  of  a 
lis  pendens,  and  contains  the  names  .of  the 
parties,  the  object  of  the  action,  and  a  de- 
scription of  the  land  to  be  affected.  It  was 
therefore  unnecessary  to  file  a  separate  and 
formal  notice.  Arrington  v.  Arrington,  114 
N.  O.  161,  19  S.  B.  351;  Collingwood  ▼. 
Brown,  106  N.  C.  362,  10  S.  E.  868. 

[6]  4.  It  is  contended,  further,  that  a  sum- 
mary proceeding  in  ejectment  before  a  jus- 
tice of  the  peace  operates  as  an  estoppel,  and 
precludes  the  plaintiff  from  prosecuting  this 
action.  The  record  shows  that  the  proceed- 
ing aforesaid  was  commenced  on  the  20th  of 
February,  1911,  and  this  action  was  com- 
menced and  the  complaint  filed  on  the  13th 
of  January,  1911.  In  the  summary,  proceed- 
ing the  defendant,  Jane  Culbreth,  pleaded 
that  the  justice  of  the  peac^  had  no  jurisdic- 
tion, for  that  the  title  to  real  estate  is 
brought  into  controversy,  and  she  set  out  in 
her  answer  the  pendency  of  this  suit  In  the 
superior  court  of  Sampson  county,  averring 
all  of  the  several  facts  which  are  alleged  in 
her  complaint  in  this  action.  There  is  no 
evidence  that  she  ever  attorned  to  Hall,  and 
no  claim  by  Wilson  that  she  ever  attorned 
to  him.  On  the  contrary,  she  stoutly  denied 
any  tenancy,  but  averred  that  she  went  into 
possession  as  a  purchaser  from  Melvin,  and 
has  never  surrendered  that  possession  to 
any  one.  It  is  to  be  observed  that  the  justice 
of  the  peace  did  not  find  it  a  fact  that  Jane 
was  a  tenant  of  either  Hall  or  Wilson,  but, 
without  any  such  adjudication,  simply  order- 
ed that  she  be  removed  from  the  premises. 

It  is  contended  by  the  counsel  for  the 
plaintiff  that  this  summary  proceeding  was 
a  part  of  the  fraudulent  scheme  to  "oust" 
the  plaintiff  from  her  property,  and  there  is 
color  for  such  allegation,  but  in  our  view  the 
whole  proceeding  was  void  on  its  face,  in 
view  of  the  plea  of  title  set  up  by  the  defend- 
ant in  the  said  proceeding,  and  in  the  ab- 


sence of  any  adjudication  of  tenancy  by  the 
justice  of  the  peace.     It  appears  from  that 
record  that  the  justice  did  not  pass  on  that 
question,  but  simply  directed  the  removal  of 
Jane  from  her  property.    The  superior  court 
had  prior  to  this  assumed  jurisdiction  over 
the  whole  subject-matter,  as  well  as  over  the 
persons  interested,  and  its  judgment  is  nec- 
essarily final.    In  speaking  of  estoppel  aris- 
ing from  the  possession  of  landlord  and  ten- 
ant, Mr.  Justice  Hoke  says:   "It  is  incident 
to  the  tenure  and  the  enjoyment  of  the  right, 
after  the  relationship  has  ended  and  the  en- 
joyment has  ceased  in  the  one  case,  or  the 
possession  has  been  surrendered  in  the  other, 
the  question  is  then  at  large,  and  it  is  open 
to  the  tenant  to  show  the  truth  of  the  mat- 
ter."    Tise  V.  Whitaker-Harvey  Co.,  144  N. 
C.  514,  57  S.  E  212.     It  is  settled  that  the 
Landlord  and  Tenant  Act  does  not  apply  to 
a  mortgagor  who  is  allowed  to  remain  in  pos- 
session, and  on  demand  after  default  refuses 
to  surrender  possession;  and  the  provisions 
of  that  act  cannot  be.  extended  by  any  con- 
trivance so  as  to  give  to  the  mort^gee  the 
benefit    of     having    summary     proceedings. 
Greer  v.  Wilbar,  72  N.  0.  593;   McCombs  v. 
Wallace,  66  N.  C.  481. 

[6]  5.  There  are  some  exceptions  relating 
to  the  fifth  issue  in  respect  to  the  measure 
of  damage  which  it  is  not  necessary  to  con- 
sider. We  think  his  honor  applied  the  prop- 
er rule  of  damage  in  the  event  that  the 
plaintiff  had  lost  her  equity  of  redemption 
by  the  fraudulent  conduct  of  Hall,  but  that 
is  not  the  case,  for  she  has  recovered  her 
entire  estate  in  the  property  as  against  both 
of  these  defendants,  subject  to  the  U&n  of 
$319  and  interest  Therefore  she  is  not  en- 
titled to  recover  the  value  of  her  equity  of 
redemption  as  assessed  under  the  fifth  issue, 
but  she  is  entitled  to  recover  of  these  de- 
fendants the  rents  of  the  property  from  the 
date  wh^n  she  was  "ousted"  up  to  the  time 
when  it  shall  be  restored  to  her,  together 
with  such  other  actual  damages  as  she  may 
have  sustained  by  reason  of  her  wrongful 
"ouster,"  which  sum  wiU  be  credited  upon 
the  $319. 

At  the  next  term  of  the  superior  court  the 
presiding  judge  will  submit  an  issue  in  or- 
der that  such  damages  and  rents  may  be  as- 
certained. 

The  judgment  of  the  superior  court  is  mod- 
ified and  afiirmed.  The  costs  wiU  be  taxed 
against  the  defendants. 

Affirmed. 

(160  N.  c.  ao6) 

BERGER  V.  SMITH  et  aL 

(Supreme  Court  of  North  Carolina.     Oct  16, 

1912.) 

1.  Nuisance  (§§  65,  72*)  —  Injunction  — 
Proof. 

The  court  will  not  enjoin  the  erection  of  a 
sawmill  which  is  not  a  nuisance  per  se,  but  is 
of  special  benefit  to  the  public,  even  though  iti 
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erection  be  prohibited  by  a  dty  ordinance, '  block.  There  was  more  evidence  to  the  same 
where  plaintiff  does  not  offer  tangible,  and  not '  effect    There  are  some  things  which,  in  their 

r?e  !S1a"Jf  .:Sl  &  l^e^l^  iZJuV^uf^; '  -ture.  are  nuisanc^  and  whl<*  the  law  rec- 
to  himself,  especially  where  it  strongly  appears  ognlzes  as  such.  There  are  others  which 
that  the  object  of  the  suit  as  well  as  of  the  may  or  may  not  be  so;  their  character,  in 
ordinance  whose  passage  plaintiff  secured  was  to  ^^^  respect,  depending  on  circumstances, 
prevent  the  defendant  becoming  a  local  ousmess   _. ,  ,  -  -     ^  «  jij.:.^4.i^  »i*k4» 

nval  of  plaintiff.  '  ^^^^  ^^^  would  seem  to  fall  directly  within 

{Ed.   Note.— For  other   cases,   see  Nuisance,   the  principle  as  applied  hi  Dorsey  v.  Allen, 
Cent.  Dig.  §§158-160,  170,  171,  164-169 ;   Dec.    85  N.  C.  368,  39  Am.  Rep.  704.     The  facte 


Dig.  §1  65,  72.*] 

2.  Municipal  Corporations  (§  63*)  — Ordi- 
nances—NuiSANCii— Power  or  Court. 
The  power  to  declare  by  a  city  ordinance 
what  Shan  constitute  a  nuisance  is  not  so  ab- 
solute as  to  deprive  the  court  of  its  power  to 


of  the  two  cases  are  almost  identical,  and, 
in  substance,  they  are  snfiQciently  alike  to 
make  that  case  a  controlling  authority.  In 
the  Dorsey  Case  plaintiff  sought  to  enjoin 
the  erection  of  a  planing  mill  and  cotton  gin» 


determine  whether  such  an  ordinance  is  reason-   ^^^^i  had  already  been  begun,  and  Be  al- 

Corporations,  Cent  Dig.  §§  155,  1378,  1379 ;   the  operation  of  the  mill  and  gin,  when  fin- 
Dec.  Dig.  §  63.*] 


3.  Municipal  Corporationb  (§  63*)  — Obdi 

NANCE&— VaPLIDITT. 


Ished,  would  render  their  dwellings  not  only 
uncomfortable,  but  unfit  for  habitation,  by 
reason  of  the  noise  of  the  machinery,  thai 


Any  city  ordmance  may  be  declared  void  ^.  wmild  h**  Arrw^spd  to  increased  nerils 
if  in  itself  or  because  of  the  peculiar  facts  ^'^^y  "^^^^  ^.f^??fif^  mcreasea  penis 
and  circumstances  which  give  rise  to  its  adop- 1  from  fire,  and  that  their  property  would  be 
tion,  or  with  reference  to  which  it  must  be  en- 1  greatly  impaired  in  value.  The  court,  ap- 
forced,  it  will  be  unreasonable  and  oppressive  in  I  proving  the  order  of  the  judge  refusing  an 

'''  T  No?^l.For  other  cases,   see  Municipal  >iy.^<^o°  ^  Stop  tiie  progress  of  the  work 


rE)d. ,    —  j_ 

Corporations,  Cent   Dig.   §§  165,  1378,  1319; 
Dec  Dig.  §  83.*] 

4.  Nuisance  <§  69^)— Definition. 


in  its  early  stages,  as  being  unnecessary  for 
the  protection  of  Uie  plaUitlff,  said :  "Before 
operations  were  commenced,  there  was  no 


A  "nuisance"  is  confined  to  such  matters    increased  danger  from  fire,  and  no  disturb- 
te°ir^^V  r^medWwaf  orred%°«'2'r  ln«  nobe  made  requiring  Jndldal  Interfer- 


abatement,  or  in  a  proper  case,  by  restrainmg 
process. 

[Ed.  Note.~F«r  other  cases,  see  Nuisance* 
Cent  Dig.  §§  135,  136 ;   Dec.  Dig.  §  59.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  5,  pp.  4855-4864;   voL  8,  p.  7734.] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;  Peebles,  Judge. 

Action  by  N.  B.  Berger  against  B.  H.  Smith 
and  another.  From  a  nonsuit  ordered,  plain- 
tiff appeals.    No  error. 

M.  T.  Dickinson,  of  Goldsboro,  and  Wins- 
ton &  Biggs,  of  Raleigh,  for  appellant 
Langston  &  Allen,  of  Goldsboro,  for  appel- 
lees. 

WALKER,  J.  This  case  was  before  us  at 
a  former  term,  and  Is  reported  in  156  N. 
C.  323,  72  S.  E.  37a  We  then  held  that  the 
sawmill  which  it  was  alleged  the  defendant 
was  about  to  erect  in  violation  of  the  ordi- 
nance was  not  a  nuisance  per  se,  and  we 
remanded  the  case  in  order  that  it  might  be 
submitted  to  a  jury  to  ascertain  if  it  was  a 
n\iisance  in  fact  At  the  trial,  the  court,  up- 
on plaintifiTs  evidence,  ord^ed  a  nonsuit, 
and  plaintiff  appealed. 

[1]  It  appeared  by  the  evidence  that  the 
mill  had  not  been  built,  but  that  defendant 
only  Intended  to  build  it,  and  plaintiff  tes- 
tified that  its  operation,  if  it  was  built, 
"would  be  annoying  to  his  fftmily  by  reason 
of  noise,  smoke  and  fiying  trash,  and  would 
expose  his  property  to  fire."  He  also  stated 
that  it  would  depreciate  the  value  of  his 
property   and   other  property   in   the  same 


ence,  and  the  r^ief  could  be  obtained  after 
the  results  were  definitely  ascertained,  If 
the  plaintiffs  should  be  found  entitied  to  it. 
The  nuisance,  if  incidental  and  not  necessa- 
ry to  the  proper  conduct  of  the  business,  or 
inherent  and  inseparable  from  it,  could  tb^i 
be  abated,  and  the  defendant's  knowledge  of 
the  pending  suit  would  take  from  him  all 
Just  cause  of  complaint  when  it  should  be  so 
adjudged.  But  it  would  be  an  unwise  exer- 
else  of  power  upon  such  unc^tainty  as  to 
the  practical  worldng  of  an  undertaken  en- 
terprise and  its  consequent  effects,  for  the 
court  to  Interpose  and  prevent  its  .being  car- 
ried out,  with  its  promises  of  substantial  and 
lasting  'benefits  to  a  community,  because  of 
the  discomfort  and  Inconvenience  a  single 
family  or  a  small  number  of  persons  may 
experience  from  its  presence  in  their  vicini- 
ty, so  inconsiderable  when  weighed  in  the 
scale  with  the  public  interests.  While  it  is 
true  that  a  business  lawful  In  itself  may  be- 
come so  obnoxious  to  nei^borlng  dwellings 
as  to  render  their  enjoyment  uncomfortable* 
whether  by  smoke,  noxious  and  offensive 
odors,  noises,  or  otherwise,  as  to  Justify  the 
protecting  arm  of  the  law,  yet  there  must  be 
the  ascertained  and  not  probable  effects  ap- 
prehended. When  the  anticipated  injury  is 
contingent  and  possible  only,  or  the  public 
benefit  preponderates  over  the  private  incon- 
venience, the  court  will  refrain  from  inter- 
fering." The  following  authorities  support 
the  same  view:  "Where  an  injunction  is 
asked  to  restrain  the  construction  of  works 
of  such  a  nature  that  it  is  Impossible  for 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  a  Rep'r  Indexee 
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the  court  to  know,  until  they  are  completed 
and  in  operation,  whether  they  will  or  will 
not  constitate  a  nuisancei  the  writ  will  be 
refused  in  the  first  instance.  Nor  in  such 
a  case  will  the  motion  for  an  interlocutory 
injunction  be  allowed  to  stand  over  until  the 
work  is  so  far  executed  that  its  character 
may  be  determined.  It  is  proper,  however, 
under  such  circumstances  to  dismiss  the  bill 
without- prejudice  to  any  further  application 
which  plaintifts  may  think  themselves  enti- 
tled to  make."  1  High  on  Injunctions  (4th 
Bd«)  i  743.  "A  court  of  equity  will  grant 
injunctions  to  prevent  undoubted  and  irrep- 
arable mischief;  and  it  may  thus  act  on 
the  application  of  individuals,  not  only  in 
the  case  of  a  private  nuisance,  but  where  the 
Individuals  suffer  special  injury,  in  the  case 
of  public  nuisances  also.  But  the  courts 
will  only  exercise  this  power  in  a  case  of 
necessity,  where  the  evil  sought  to  be  reme- 
died Is  not  merely  probable,  but  undoubtedi 
And  it  will  be  particularly  cautious  thus  to 
interf^e  where  the  aK>rehended  mischief 
is  to  follow  from  such  estaUiahments  and 
erections  (as,  for  instance,  a  public  mill)  as 
have  a  tendency  to  promote  the  public  con- 
venience." Per  Gaston,  J.,  in  Barnes  v.  Cal- 
houn, 87  N.  O.  199.  This  was  said  by  the 
learned  judge  after  confessing  that  the 
strong  leaning  of  the  court's  opinion  was 
with  those  who  thought  that  the  apprehen- 
sions of  the  plaintiff  were  not  without  foun- 
dation* BUison  V.  Commissioners,  58  N.  C. 
57,  75  AuL  Dec.  480,  furnishes  another  illus- 
tration  of  the  principle;  The  plaintiff  there 
sought  to  enjoin  the  laying  off  of  his  land 
for  a  cemetery.  The  court  strongly  intimat- 
ed that  a  cemetery  was  not  a  nuisance  per 
se,  and  would  not  be  either  a  public  or  pri- 
vate nuisance,  in  fact,  if  it  was  properly 
arranged  and  sufficiently  drained  and  In  oth- 
er respects  carefully  supervised.  If  it 
threatened  or  proved  to  be  actually  deleteri- 
ous to  the  health  of  the  people  of  the  vicini- 
ty, the  case  would  be  different  The  word 
'Nuisance"  was  hdd,  in  its  legal  sense,  to 
be  confined  to  such  matters  of  annoyance  as 
the  law  recognizes  and  for  which  it  gives  a 
remedy  by  way  of  redress  or  abatement,  or 
in  a  proper  case^  by  restraining  process. 
'The  unpleasant  refiections,*'  said  Judge 
Manly,  "suggested  by  having  before  one's 
eyes  constantly  recurring  memorials  of  death 
is  not  one  of  these  nuisances.  Mankind 
would,  by  no  means,  agree  upon  a  point  of 
that  sort,  but  many  would  insist  that  sugges- 
tions thus  occasioned  would,  in  the  end,  be 
of  salutary  infiuence.  The  deathhead  is  kept 
In  the  cell  of  the  anchorite^  perpetually  be- 
fore his  eyes  as  a  needful  and  salutary  mon- 
itor. The  nuisance  which  the  law  takes  cog- 
nisance of  Is  such  matter  as,  admitting  it  to 
exist,  all  men,  having  ordinary  senses  and 
instincts,  wlU  decide  to  be  Injurloua**  *The 
subject  of  nuisances*  private  as  well  as  pub- 
lie^  bag  undergone  much  discussion  in  the 


courts  during  the  past  few  years.  Amongst 
other  principles  established  is  one  which  we 
think  definitive  of  the  rights  of  the  parties 
now  before  the  court  It  is  settled  in  re- 
spect to  private  nuisances,  that  where  the 
nuisance  apprehended  is  dubious  or  contin- 
gent, equity  will  not  interfere,  but  will  leave 
complainant  to  his  remedy  at  law"— <!iting 
Drewry  on  Injunctions,  242;  Barnes  v.  Cal- 
houn, supra ;  Atty.  Cten.  v.  Lea,  88  N.  0. 301 ; 
Simpson  v.  Justice,  43  N.  C.  115.  In  Atty. 
Gen.  V.  Lea,  supra,  the  court  held :  *'A  court 
of  equity  will  refuse  to  interfere  by  Injunc- 
tion in  the  case  of  the  erection  of  a  mill 
dam,  imless  it  is  shown  that  it  wlU  be  a  pub- 
lic nuisance,  or,  if  it  will  be  a  private  nui- 
sance only  to  an  Individual,  unless  It  mani- 
festly appears  that  so  great  a  differoice 
will  exist  between  the  injury  to  the  individ- 
ual and  the  public  convenience,  as  will  bear 
no  comparison,  or  that  the  erection  ot  the 
dam  will  be  followed  by  irreparable  mis- 
chief." The  court  refused  an  injunction 
against  the  erection  of  a  turpentine  distiUery 
in  Simpson  v.  Justice,  supra,  because  the 
nuisance  was  not  certain,  but  only  contin- 
gent and  required  the  fact  of  nuisance  to 
be  first  established.  It  was  said  therein  that 
the  jurisdiction  of  the  court  to  enjoin  in  the 
case  of  private  nuisance  is  of  recent  origin, 
and  la  always  exercised  sparingly  and  with 
great  caution,  because,  if,  in  fact  there  be  a 
nuisance,  th^e  may  be  an  adequate  remedy 
at  law,  depending  somewhat  of  course^  upon 
the  nature  of  the  nuisance,  citing  Atty.  Gen. 
V.  Nichols,  1  Yes.  888,  and  an  anonymous 
case  before  Lord  Thurlow  in  1  Yee^,  Jr., 
140.  There  Is  an  obvious  difference^  said 
Judge  Pearson,  between  a  thing  which  Is  a 
nuisance  in  itseif  and  one  whldi  may  or  may 
not  be  a  nuisance,  according  to  the  manner 
in  which  it  is  used;  a  tu]i;)entine  distillery 
and  like  structures  being  of  the  latter  clasa 
If  they  make  noises  or  generate  '^moke^ 
blacks,  and  soot"  or  tend  to  diminish  prop- 
erty values^  those  facts  must  appear  by 
proof,  and  not  be  left  to  mere  conjecture^ 
No  one  should  be  prevented  by  a  resort  to 
this  extraordinary  process  of  the  court  on 
the  part  of  his  neighbor,  with  nothing  more 
than  a  supposed  grievance,  from  engaging 
in  an  enterprise  which  is  not  only  lawful, 
but  beneficial  to  the  public,  because  of  the 
unfounded  fear  or  apprehension  of  the  plain* 
tiff  that  the  value  of  his  propwty  may  be 
impaired  or  that  he  may  suffer  some  incon- 
venience from  smoke  and  noise.  His  appeal 
for  the  intervention  of  the  ''strong  and  om- 
nipotent arm  of  the  court"  is  answered  by 
Chief  Justice  Pearson  in  Hyatt  ▼.  Myers,  73 
N.  a  282:  ''If  a  man,  Instead  of  contenting 
himself  with  the  quiet  and  comfort  of  m 
country  residence,  chooses  to  live  In  a  town, 
he  must  take  the  Inconvenience  of  nolse^ 
dust  flieSft  nits»  smoke,  soot  and  dndera, 
etc,  and  he  cannot  In  law  complain  of  the 
owner  of  an  adjoining  lot  bJ  reason  of 
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smoke,  soot,  and  dnden,  caused  In  tbe  nse 
and  enjoyment  of  Ms  property;  provided 
the  use  of  it  is  for  a  reasonable  purpose,  and 
the  manner  of  using  it  such  as  not  to  cause 
any  unnecessary  damage  or  annoyance,  and 
he  takes  all  prudent  precautions  to  avoid 
annoying  his  neighbors,  and  even  then  nei- 
ther a  court  of  law  nor  a  court  of  equity 
will  treat  it  as  a  nuisance  unless  the  dam- 
age is  material,  so  as  to  exceed  what  the 
owner  of  property  ought  to  be  allowed  to 
put  upon  the  owner  of  property  adjoining, 
in  the  reasonable  enjoyment  of  his  own  prop- 
erty, under  the  maxim,  'Sic  utere  tuo  ut  ali- 
.enum  non  Isedas,'  which  depends  upon  the 
circumstances  of  the  case.  'Does  the  nui- 
tance  arise  from  an  establishment  made  for 
personal  gratification  or  mere  private  profit? 
Or  does  it  promote  the  convenience  of  the 
pubUcr  What  is  the  extent  of  the  damages? 
If  slight,  the  courts  of  law  may  treat  it  as  a 
nuisance,  and  give  a  remedy  in  damages.  If 
great  and  irreparable*  so  that  compensation 
<!annot  b»  made,  then  a  court  of  equity  will 
Interfere  by  injunction.  These  g^ieral  prin- 
^dples  are  announced  and  discussed  in  Dar- 
gan  V.  WaddiU,  31  N.  a  244, 49  Am.  Dec.  421, 
a  case  showing  when  courts  of  law  give  re- 
lief, and  in  Eason  v.  Perkins,  17  N.  a  88,  a 
<»Lse  showing  when  courts  of  equity  will  in- 
terfere by  the  extraordinary  writ  of  injunc- 
tion." A  good  l^al  definitiim  of  an  actiona- 
ble nuisance  wiU  be  found  in  Dargan  v.  Wad- 
dill,  supra :  "A  stable  in  a  town  lot  is  not, 
like  a  edaughter  pen  or  a  hog  sty,  necessarily 
or  prima  fade  a  nuisance.  But  if  it  be  so 
built,  so  kept,  or  so  used  as  to  destroy  the 
comfort  of  persons  owning  and  occupying 
premises  and  impairing  their  value  as  plac- 
es of  liabitation,  it  does  thereby  become  a  nui- 
sance. If  the  adjacent  proprietors  be  an- 
noyed by  it  in  any  manner  which  could  be 
avoided,  it  becomes  an  actionable  nuisance, 
though  a  stable  in  itself  be  a  convenlmt  and 
lawful  erection.'*  See,  also,  Wilder  v.  Strick- 
land, 65  N.  a  886;  PriveU  ▼.  Whitak^,  78 
N.  C.  554,  in  which  Justice  Rodman  dassifles 
nuisances.  Joyce  in  his  treatise  an  Nuisanc- 
es, i  102,  states  tbe  same  general  rule:  "The 
fact  that  a  business  which  is  lawful  may  be- 
come a  nuisance  after  it  has  been  commenced 
la  not  a  sufELdent  ground  for  enjoining  the 
same.  It  must  clearly  appear  to  the  satis- 
faction of  tbe  court  that  it  will  become  a 
nuisance^  So  it  has  been  said  in  this  connec- 
tion :  'Before  a  court  of  equity  will  restrain 
a  lawful  work  from  which  merely  threaten- 
ed evils  are  apprehended,  the  court  must  be 
satisfied  that  tbe  evils  antidpated  are  immi- 
nent and  certain  to  occur.  An  injunction 
will  not  issue  to  prevent  supposed  or  barely 
possible  injuries.' "  All  the  authorities  tend 
to  the  conclusion  that  plaintiff  must  offer 
tangible  proof  of  the  fact  of  nuisance,  when 
there  is  no  nuisance  per  se,  befsore  the  court 
will  interfere  to  stop  the  erection  of  a  build- 
ing or  the  prosecution  of  a  lawful  business. 


eepedally  If  it  will  be  beneficial  to  the  pub- 
lic, and  in  the  latter  case  not  unless  the  pri- 
vate injury  is  greater  in  proportion  than  the 
public  benefit  The  court  will  not  act  ^pon 
speculative  proof,  or  snch  as  furnishes 
ground  only  for  a  conjecture. 

The  plaintiff  has  not  brought  his  case 
within  these  principles,  so  as  to  induce  the 
court  to  interfere  in  his  behalf.  We  have 
said  in  this  case  at  the  former  term  that  the 
mill  in  question  Is  not  a  nuisance  per  se,  and 
the  authorities,  as  we  have  shown,  sustain 
that  view.  We  also  held  that  he  must  prove 
that  it  would  be,  in  fact,  a  nuisance.  This  he 
had  not  done.  It  is  evident  that  plaintiff, 
when  testifying,  was  merely  giving  his 
opinion  or  conjecture  as  to  what  might  oc- 
cur should  the  mill  be  erected.  In  other 
words,  he  is  simply  dedaring  that  to  be  a 
nuisance  per  se  which  the  law  says  is  not 
such  a  nuisance.  How  can  be  know,  at  this 
time,  whether  the  mill,  if  properly  built  and 
carefully  operated,  will  injure  him  in  such 
a  way.  as  to  be  a  legal  nuisance?  His  fears 
and  apprehensions  of  injury  may  be  purely 
imaginary  and  utterly  groundless^  for  it  Is 
possible,  or  even  probable^  that  the  d^end- 
ant  can  so  construct  and  operate  it  as  to 
avoid  any  substantial  injury  to  the  plain- 
tiff; It  appears,  also,  that  plaintiff  has 
built  and  operated  a  cotton  gin  since  the 
dwellings  were  erected  within  50  yards  of 
them,  which  is  nearer  than  the  mill  will  be, 
and  yet  no  complaint  has  been  made  against 
it  There  is  also  str<«g  proof  that  the  or- 
dinance was  procured  at  the  instance  of  the 
plaintiff  for  the  purpose  of  destroying  the 
competition  of  defendant,  his  business  rival, 
with  him,  and  we  may  add  that  it  also  tends 
strongly,  if  not  condusively,  to  show  that  the 
ordinance  was  adopted,  not  to  protect  the 
public  or  individuals  against  a  threatened 
nuisance,  but  in  furtherance  of  plaintiff's 
scheme  to  thwart  the  efforts  of  his  busi- 
ness competitor  and  thus  cripi^e  him.  Al- 
though this  is  not  to  be  taken  as  condusiv^ 
against  plaintifTs  supposed  equity,  it  is  mat- 
ter wMdi  might  be  considered  and  turn  the 
scale  in  a  doubtful  case,  and  tends,  certainly, 
to  show  that  his  apprdiensions  of  injury 
are  either  not  entertained  at  all,  or  are 
greatly  exaggerated.  SLlison  v.  Oommis- 
sioners,  supra.  As  we  said  tn  Durham  v. 
E2no  Ootton  MUls,  141  N.  a  615,  54  a  XL 
453.  7  Ia  B.  A.  (N.  S.)  821:  "When  an  in- 
junction is  sought  tc  restrain  that  whidi  it 
is  apprehended  will  create  a  nuisance^  tbe 
proof  must  show  that  the  apinrehenaion  of 
material  and  irreparable  Injury  is  well 
grounded  upon  a  state  of  facts  from  which 
it  appears  that  the  danger  is  real  and  tmmi- 
nent"  There  is  no  proof  in  this  case  which 
amounts  to  more  than  a  mere  guess  that 
the  mill  stadc  will  emit  an  unusual  quantity 
of  smoke  or  cinders  or  that  the  mUl  win  be 
so  constructed  as  to  produce  disagreeable 
noises^  or  that  it  wlQ  WGeUnuHj  impair  the 


1102 


75  SOUTHEASTERN  REPORTER 


(N.C 


value  of  adjacent  property.  It  did  not  oc- 
cur to  the  plaintiff  while  operating  his  own 
gin,  under  like  circumstances,  that  such  a 
result  would  follow,  and  his  fear  only  arose, 
as  suggested,  with  his  apprehension  of  a 
dangerous  rivalry  In  husiness  quickened  him 
into  activity,  and  he  became  suddenly  alarm- 
ed about  the  consequences  of  something 
which  he  had  been  substantially  doing  him- 
self for  about  ten  years.  If  the  fears, 
real  or  assumed,  of  the  plaintiff,  as  to  the 
affects  of  the  proposed  mill  upon  the  com- 
fort of  his  family  and  the  value  of  his  prop- 
erty, be  realized,  he  will  not  be  without  re- 
dress. The  courts  of  law  will  be  open  to 
him,  and  he  will  go  Into  them  with  more 
grace,  having  by  these  proceedings  put  the 
defendant  on  his  guard.  Wilder  v.  Strick- 
land, supra. 

[2]  We  have  not  made  any  special  refer- 
ence to  the  ordinance,  as  we  hold  that  there 
Is  no  sufficient  evidence  In  law  of  any  nui- 
sance In  fact,  and  this  Is  the  question  we 
ordered  to  be  tried  below.  As  In  harmony 
with  the  view  then  taken  of  the  case  by 
this  court,  we  may  add  these  authorities. 
Judge  Dillon  says,  with  reference  to  the 
power  of  a  municipal  corporation  to  pass 
ordinances  for  the  suppression  or  abatement 
of  nuisances:  "Such  powers,  conferred  In 
general  terms,  cannot  be  taken  to  authorize 
the  extrajudicial  condenmation  and  de- 
struction of  that  as  a  nuisance  which.  In  its 
nature,  situation  or  use,  Is  not  such."  1 
DIU.  Mun.  Corp.  (4th  Ed.)  §§  95,  374. 
And  In  River  Rendering  Co.  n  Behr,  77  Mo. 
91,  46  Am.  Rep.  6,  we  find  the  following  safe 
and  conservative  rule  stated:  "We  do  not 
deny  that  the  General  Assembly  may  confer 
upon  municipal  authorities  the  power  to 
abate  nuisances,  and  to  declare  what  shall 
be  deemed  nuisances,  but  the  latter  power 
cannot  be  so  absolute  as  to  be  beyond  the 
cognizance  of  the  courts  to  determine  wheth- 
er It  has  been  reasonably  exercised  in  a 
given  case  or  not" — citing  Yates  v.  Milwau- 
kee, 10  Wall.  497,  19  L.  Ed.  984,  in  which 
the  Supreme  Court  of  the  United  States, 
through  Mr.  Justice  Miller,  said:  "But  the 
mere  declaration  by  the  city  council  of  Mil- 
waukee that  a  certain  structure  was  an  en- 
croachment or  obstruction  did  not  make  it 
so,  nor  could  such  declaration  make  it  a 
nuisance,  unless  it  in  fact  had  that  charac^ 
ter."  The  ordinance  In  this  case  was  mani- 
festly directed  against  this  particular  build- 
ing, and  had  the  effect.  If  not  intended,  to 
prevent  the  defendant,  by  the  erection  of  his 
mill,  from  injuring  the  business  of  his  local 
rival;  but,  even  if  intended  to  promote  the 
public  welfare  and  safety,  It  has  not  been 
shown  to  be  a  nuisance,  and  this  sustains 
the  nonsuit  and  the  order  dissolving  the  in- 
junction, whatever  the  ground  of  his  honor's 
decision  may  have  been.  This  was  not  an 
effort  of  the  commissioners  to  establish  fire 


limits,  conceding  that  they  have  the  power, 
under  the  town  charter,  or  inherently,  to  do 
so,  but  to  declare  that  to  be  a  nuisance 
which  is  not  one  per  se,  nor,  In  fact,  so  far 
as  the  proof  tends  to  show.  We  do  not 
question  the  power  of  the  municipal  board 
to  enact  ordinances  prohibiting  the  erection 
of  dangerous  buildings  in  proper  cases. 

[31  But  any  ordinance  may  be  declared 
void  if,  in  Itself,  or  because  of  the  peculiar 
facts  and  circumstances  which  gave  rise  to 
its  adoption,  or  with  reference  to  which  it 
must  be  enforced,  it  will  be  unreasonable 
and.  oppressive  in  its  operation.  That  is 
what,  in  substance,  we  formerly  decided  in 
this  case.  156  N.  O.  323,  72  S.  E.  376. 
Plaintiff  cannot  maintain  an  action  against 
defendant  for  committing  a  public  nuisance, 
unless  he  shows  special  injury  peculiar  to 
himself,  and  this  he  has  not  done.  Hi^h  on 
Injunctions  (4th  Ed.)  §§  757,  761,  762,  764. 
828.  We  have  not  overlooked  the  fact 
that  defendant  has  built  his  gin  and  mill 
on  an  adjoining  lot  about  the  same  distance 
from  plaintiff's  lot  as  the  other  mill,  if 
erected,  would  have  been,  and  there  has 
been  no  word  of  protest  against  it,  so  fto 
as  appears. 

This  case  is  distinguishable  from  Raleigh 
V.  Hunter,  16  N.  O.  12,  Vickers  v.  Durham. 
132  N.  C.  880,  44  S.  E.  686,  and  Cherry  v. 
Williams,  147  N.  C.  462,  61  S.  B.  267,  125 
Am.  St.  Rep.  566,  15  Ann.  Cas.  715,  in  which 
the  public  health  was  threatened  by  the 
building  of  a  mllldam,  or  a  sewage  dis- 
posal plant,  or  a  hospital  for  the  treatment 
of  tuberculosis,  where  the  evidence  was  of  a 
satisfactory  and  tangible  character,  and 
created  strong  probability  that  the  act  pro- 
posed to  be  enjoined  would,  if  committed, 
constitute  a  nuisance,  and  the  injury  was 
imminent.  Our  case  belongs  to  a  class  quite 
different  and  represented  by  Simpson  v.  Jus- 
tice, 43  N.  O.  115,  Hyatt  v.  Myers,  71  N.  C. 
271,  s.  c,  73  N.  C.  232,  Dorsey  v.  Allen,  su- 
pra, Hickory  v.  Railroad,  143  N.  C.  451,  55 
S.  B.  840,  and  others  to  be  found  in  our 
reports,  in  which  the  injunction  was  pray- 
ed against  buildings  or  enterprises  of  great 
public  utility  or  benefit  The  distinction  be- 
tween the  two  classes  is  clearly  shown  by 
Justice  Hoke  in  Cherry  v.  Williams,  supra. 

The  record  discloses  no  error  in  the  case. 

No  error. 


a60  N.  C.  286} 

WOMACK  V.  CARTER. 

(Supreme  Court  of  North  Carolina.     Oct  23, 

1912.) 

1.  Action  (J  38*)^Single  Cause  of  Action. 
A  complaint,  in  an  action  for  the  recovery 
of  money,  which  alleges  in  one  count  that  de- 
fendant's testator  took  possession  of  the  land 
of  plaintiff,  leased  the  same  and  collected  the 
rents  for  the  use  of  plaintiff  to  the  amount  de- 
manded, now  held  by  defendant  for  his  own  uae, 
and  which   alleges  in  another  count  that  the 
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land  of  plaintiff  was  leased  by  defendant's  tes- 
tator to  tenants,  and  that  he  wrongfully  con- 
vei'ted  to  his  own  use  the  rents  collected  by 
him,  and  which  alleges  in  another  count  that 
defendant's  testator  wrongfully  took  posses- 
sion of  the  land  by  his  tenants,  and  unlawfully 
withheld  the  same  from  plaintiff,  a  reasonable 
rental  value  for  the  land  being  the  sum  de- 
manded, states  but  one  cause  of  action  in  sev- 
eral ways,  based  on  one  and  the  same  trans- 
action, and  seeking  in  the  end  the  recovery  of 
the  avan  demanded,  and  is  good  as  against  a 
demurrer. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  f  549 ;   Dec.  Dig.  §  38.*] 

2.  TBE8PASS  (I  40*)— Complaint^ Sufficien- 
cy—Descbiption  OF  Pboperty. 

A  complaint,  in  an  action  for  the  recovery 
of  money,  which  alleges  that  defendant's  testa- 
tor took  possession  of  plaintiff's  land,  situated 
in  a  designated  township  and  county,  and  leas- 
ed the  same  and  collected  the  rents,  and  failed 
to  accoimt  for  them^  but  converted  them  to  his 
own  use,  etc.,  sufficiently  describes  the  land  as 
against  a  demurrer. 

[Ed.   Note.— For   other   cases,   see   Trespass, 
Cent  Dig.  §§  80-88 ;    Dec  Dig.  §  40.*] 

8.  Tbespasb   (§  40*)   —   HiLABY   Rules   of 
Pleading— Applicability. 

The  Hilary  rules  of  pleading  have  never 
been  in  force  in  North  Carolina. 

[Ed.    Note.— For  other   cases,    see   Trespass, 
Cent  Dig.  §§  80-88;    Dec.  Dig.  |  40.*] 

4.  Pleading  (S  367*)— Uncebtainty— Remedy 
—Motion, 

Where  the  complaint  in  an  action  for  the 
recovery  of  money  alleged  to  have  been  collect- 
ed by  defendant's  testator,  who  took  possession 
of  plaintiff's  land,  leased  it,  and  detained  the 
rent  or  converted  the  same  to  his  own  use,  is 
uncertain  in  the  description  of  the  land,  the 
remedy  of  the  defendant  is  by  motion  for  a 
more  definite  and  certain  statement  under  Re- 
visal  1905,  S  496. 

[Ed.    Note.— For  other  cases,   see    Pleading, 
Cent  Dig.  §§  1173-1193 ;    Dec.  Dig.  i  367.*] 

5.  Pleading   <§   193*)  —  Complaint  —  Suffi- 
ciency AS  Against  Demubbeb. 

A  complaint  cannot  be  overthrown  by  a 
demurrer  unless  it  is  wholly  insufficient,  and  it 
must  be  fatally  defective  before  it  will  be  re- 
jected on  demurrer. 

[Ed.   Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  IS  428^43 ;   Dec.  Dig.  f  193.*] 

6.  Money  Received   (§.  17*)- Complaint  — 
Sufficiency. 

A  complaint  in  an  action  for  the  recovery 
of  money,  which  alleges  that  defendant's  testa- 
tor wrongfully  took  possession  of  plaintiff's 
land  by  tenants,  and  unlawfully  withheld  the 
same  from  plaintiff,  a  reasonable  rental  for  the 
land  being  a  specified  snm,  states  a  cause  of 
action  for  money  had  and  received  to  the  use 
of  plaintiff  as  against  a  demurrer. 


[Ed.  Note. — For  other  cases,  see  Money  Re 
ived.  Cent  Dig.  §§  54-68;    Dec.  Dig.  §  17.*: 


ceived 


J 


7.  Pleading  (§  367*)— Uncebt^n  Pleadings 
—Motion  to  Make  Same  More  Definite 

A,*ND    CEBTAIN— DiSCBETION    OF   COUBT. 

A  motion  to  make  a  pleading  more  definite 
and  certain  is  addressed  to  the  discretion  of 
the  court 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §f  1173-1193 ;    Dec.  Dig.  §  367.*] 

Appeal  from  Superior  Court,  Lee  County; 
Peebles,  Judge. 

Action  by  Winder  C.  Womack  against  A. 
G.  Carter,  administrator.    From  a  Judgment 


sustaining  a  demurrer  to  the  complaint,  plain- 
tiff appeals.    Reversed. 

Hoyle  &  Hoyle  and  J.  W.  Ruark,  all  of 
Sanford,  for  appellant.  Mclver  &  Williams, 
of  Sanford,  for  appellee. 

WALKER,  J.  Plaintiff  brought  this  action 
to  recover  the  sum  of  $1,140,  and  in  his  com- 
plaint he  states  his  cause  of  action  in  three 
different  ways:  (1)  That  defendant's  testa- 
tor took  possession  of  certain  land  situated 
in  Sanford  township,  Moore  county  (now 
Lee  county),  the  property  of  the  plaintiff, 
leased  the  same  to  tenants',  and  collected  the 
rents  for  the  use  of  the  plaintiff,  to  the 
amount  of  $1,140.  That  said  amount  has 
never  been  paid  to  plaintiff,  but  Is  now 
held  by  defendant  for  his  use.  <2)  In  the 
next  count,  if  it  may  be  so  called.  It  is  al- 
leged, in  substantially  the  same  words,  that 
the  land  of  plaintiff  was  leased  by  defend- 
ant's testator  to  tenants,  and  the  rents  col* 
lected  by  him;  the  only  difference  between 
the  two  counts,  If  there  be  a  difference,  being 
that  it  is  alleged  in  the  second  count  that 
the  said  real  estate  belonged  to  plaintiff  and 
the  rents  were  payable  to  him,  but  instead  of 
paying  them  to  plaintiff,  the  defendant's  tes- 
tator collected  the  same,  to  the  amount  of 
$1,140,  and  wrongfully  converted  them  to 
his  own  use.  (3)  The  third  count  alleges,  in 
substance,  that  defendant's  testator  wrong- 
fully took  possession  of  the  land  by  his  ten- 
ants, and  unlawfully  withheld  the  same  from 
plaintiff;  a  reasonable  rental  for  the  land 
being  $1,140. 

[1]  The  defendant  demurred  upon  the 
ground  that,  while  the  complaint  alleges  a 
wrongful  possession  of  the  land  by  defend- 
ant's testator  and  demands  the  rents  and 
damages,  it  does  not  describe  the  premises 
with  sufficient  certainty,  so  that  they  may 
be  identified  by  the  defendant  and  he  may 
intelligently  answer  the  complaint  Plain- 
tiff moved  for  judgment  on  what  he  calls 
the  first  and  second  causes  of  action.  This 
motion  wsa  denied,  and  properly  so,  as  the 
complaint  states  but  one  cause  of  action  in 
three  several  ways.  It  is  all  one  and  the 
same  transaction,  and  plaintiff  seeks,  in  the 
end,  to  recover  $1,140,  which  was  received 
by  the  defendant  as  rent  for  his  lands. 
Simpson  v.  Lumber  Co.,  133  N.  C.  95,  45  S. 
E.  469.  Whether  it  was  received  under  a 
contract  of  lease  between  plaintiff  and  de- 
fendant's testator,  or  whether  the  testator 
entered  upon  the  land  wrongfully  and  receiv- 
ed its  rental  value,  can  make  no  difference. 
Plaintiff  would  be  entitled  to  recover  the 
$1,140  in  either  view;  in  the  last,  because 
he  could  waive  the  tort  and  recover  in  con- 
tract for  money  had  and  received.  For  the 
same  reason  the  court  should  not  have  sus- 
tained the  demurrer,  as  It  did.  In  the  first 
place,  the  entire  complaint  showed  clearly 
and  beyond  any  possibility  of  doubt»  and  de- 
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fendant  could  sarely  not  Itave  been  misled 
thereby,  that  plaintiff  was  seeking  to  recover 
tbe  rental  value  of  the  land«  which  had  been 
collected  from  his  tenants  by  defendant's  tes- 
tator. 

[2,  8]  But  the  demnrrer  is  based  upon  the 
specific  ground  that  the  land  is  not  sufficient- 
ly described,  and  is  bad  if  there  is  a  suffi- 
cient description,  even  if  that  kind  of  objec^ 
tion  can  be  taken  by  demurrer.  The  land  Is 
described  as  belonging  to  plaintiff,  and  sita- 
ated  in  Sanford  township,  Lee  county,  and 
the  same  which  defendant's  testator  took  in- 
to his  possession  and  leased  to  tenants,  and 
for  which  he  collected  the  rents  in  the  month 
of  May,  1910.  This  would  seem  to  be  suffi- 
ciently definite  in  an  action  of  this  nature. 
In  Whitaker  v.  Forbes,  68  N.  0. 228,  it  was  al- 
leged that  the  defendant-unlawfully  and  forc- 
ibly entered  upon  a  tract  of  land  in  Enfield, 
Halifax  county,  the  property  of  plaintiff, 
and  did  then  and  there  pull  down  and  de- 
stroy a  frame  house  of  great  value,  for  which 
damages  for  the  tort  were  prayed.  Def^id- 
ant  demurred  upon  the  ground  '*that  the  com- 
plaint does  not  sufficiently  describe  the  lot 
and  premises  on  which  the  trespass  were 
done."  'With  reference  to  the  ruling  by 
which  the  demurrer  was  sustained,  this  court, 
by  Justice  Hoyden,  said:  'The  sole  question 
in  the  cause  is  as  to  description  of  the  land 
and  premises  in  an  action  of  trespass.  It  Is 
not  necessary  to  decide  how  this  would  be 
in  an  action  for  the  recovery  of  the  land; 
but  we  think  the  authorities  are  abundant 
that  the  description  is  all  that  is  required  in 
an  action  for  trespass  quare  dausum  freglt 
It  is  true  that  by  the  rules  of  pleading  in 
England  adopted  at  Hilary  term,  4  Wm.  IV, 
in  trespass  quare  clausum  freglt,  the  name  of 
the  dose  or  abuttals  must  be  stated,  or  a 
special  demurrer  will  be  sustainable;  but 
those  rules  have  never  been  in  force  in  our 
state,  having  been  adopted  since  our  separa- 
tion from  the  mother  country.  We  presume 
that  it  was  an  omission  to  notice  the  fact 
that  these  rules  were  not  in  force  here,  which 
misled  the  defendant  in  filing  a  demurrer  in 
this  case,  as  it  is  clear  that  previous  to  the 
adoption  of  this  rule  It  was  entirely  uhneces- 
sary  to  describe  the  locos  by  name  or  abut- 
tals. See  1  Lan.  847,  note  1,  where  It  Is  ex- 
pressly said  'that  it  is  sufficient  for  the  plain- 
tiff to  allege  the  trespass  to  have  been  done 
in  a  ville  or  parish  only,  without  mentioning 
any  place,  for  it  Is  not  material;  and  If  the 
plaintiff  does  mention  a  place,  the  defendant 
may  justify  in  another  place  without  a  trav- 
erse, and  the  plaintiff  must  ascertain  a  place 
in  a  new  assignment'  In  Buller's  Nisi  Prlus, 
page  92,  it  is  said  that,  'if  in  tresi>ass  quare 
clausum  freglt  a  man  declare  generally  in 
such  a  ville,  the  defendant  may  plead  liber- 
nm  tenementum,  and,  if  the  plaintiff  traverse 
lt»  It  is  at  his  peril;  for  the  defendant,  if 
he  have  any  part  of  the  land  in  the  whole 
town,  he  shall  justify  it  there,  and  therefore 


the  better  way  for  the  plaintiff  Is  to  make 
a  new  assignment'  *  *  *  If  in  an  action 
quare  clausum  the  plaintiff  set  out  the  abut- 
tals of  his  close,  he  must  on  the  trial  prove 
every  part  thereof.  Buller's  Nisi  Prlus,  98. 
This  makes  it  hazardous  to  attempt  such  de- 
scription. It  has  been  the  unvarying  prac- 
tice in  our  state  for  the  last  50  years  to  de- 
clare as  in  the  case  before  us,  and  in  such 
action  it  has  never  been  deemed  necessary  to 
describe  the  close  by  name  or  by  the  abut- 
tals." 

[4]  We  do  not  think  the  def^idant  could 
well  be  misled  to  his  prejudice  by  the  de- 
scription ;  but.  If  he  was  uncertain  as  to  the 
nature  of  the  particular  charge  against  him, 
he  should  have  moved  the  court  for  a  more 
definite  and  certain  statement  of  the  cause  of 
action,  under  Revisal,  S  496.  Allen  v.  Rail- 
road, 120  N.  C.  550,  27  S.  B.  761  The  court 
no  doubt  would  have  granted  the  application, 
if  made  in  good  faith. 

[S,  6]  Again:  The  demurrer  was  evidently 
directed  against  the  last  statement  In  the 
complaint,  which  we  may,  for  the  sake  of  ar- 
gument, call  a  count,  and  the  court  erred  in 
sustaining  the  demurrer  as  to  that  detached 
portion,  as  upon  the  whole  complaint  it  could 
be  seen  that  a  sufficient  cause  of  action  was 
alleged.  A  complaint  cannot  be  overthrown 
by  a  demurrer,  unless  it  is  wholly  Insuflft- 
cient  It  must  be  fatally  defective  before  it 
will  be  rejected  as  bad.  Blackmore  v.  Wind- 
ers, 144  N.  C  216,  56  S.  EL  874,  and  cases 
cited;  Bank  v.  Duffy,  156  N.  O.  87,  72  S.  B. 
96;  4  Snc.  of  PI.  &  Pr.,  74.  Plaintiff  has 
stated  a  good  cause  of  action  for  money  had 
and  received  to  his  use  (27  Gyc.  873)«  and 
also  for  its  conversion  (Paalzow  v.  Estate 
Ck).,  104  N.  G.  439,  10  S.  B.  527;  Womble  v. 
Leach,  88  N.  O.  86).  The  demurrer  should 
have  been  overruled  If  def^idant,  when  the 
case  goes  back,  still  entertains,  in  good  faith, 
a  doubt  as  to  what  land  is  meant,  the  court 
may  require  a  more  specific  desoriptlon  for 
his  enlightenment  We  do  not  know  but  that 
the  court  should  be  liberal  in  requiring  more 
definite  statement  in  a  {heading,  where  the 
application  for  a  better  one  is  made,  not  vex- 
atiously,  but  for  the  sake  of  being  better  in- 
formed as  to  exact  nature  of  the  allegation, 
so  that  the  party  who  seeks  more  light  may 
the  better  answer  the  charge. 

[71  This  motion,  of  course,  is  addressed  to 
the  discretion  of  the  court  All&i  v.  Rail- 
road, 120  N.  a  648,  27  S.  B.  76;  Smith  v. 
Summerfield,  108  N.  C  284,  12  S.  B.  997; 
Ck)nley  v.  Railroad,  109  N.  O.  692,  14  S.  B. 
803.  Without  expressly  conun^iding  or  ap- 
proving the  form  In  which  plaintiff  has  stat- 
ed his  cause  of  action  in  the  complaint,  good 
though  it  may  be,  we  are  of  the  opinion  that 
the  defendant's  remedy,  if  he  had  any  just 
ground  to  ask  for  a  better  pleading,  was  by 
motion,  and  not  by  demurrer.  The  case  is 
remanded,  in  order  tliat  the  parties  may  pro- 
ceed as  they  may  be  advised.    We  reverse 
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tbe  Judgment  sustaining  the  demurrer,  but 
without  prejudice  to  the  right  of  plaintiff  to 
plead  de  novo,  if  so  minded,  or  of  defendant 
to  move  for  a  more  definite  statement  of  the 
cause  of  action,  even  if  It  lacks  in  certainty 
or  fullness.  We  leave  the  matter  of  amend- 
ment to  the  discretion  of  the  judge. 
Reversed. 

(in  N.  G.  686) 

CAMPBELL  T.  RALEIGH  ft  0.  R.  CO. 

(Supreme  Court  of  North  Carolina.    Oct*  23, 

1912.) 

LncTTATiON  or  AcmoNS  (i  56*)~Dai£AGB8  to 

Land— Accrual  or  Cause. 

Where  a  railroad  embankment,  alleged  to 
have  caused  damage  to  plaintiff's  land,  was 
constructed  in  1901,  and  at  the  time  of  its 
erection  produced  the  same  physical  conditions 
necessarily  causing  the  same  substantial  in- 
jury and  interference  on  plaintiff's  land  that 
ever  since  existed,  a  suit  for  damages,  not  in- 
stituted until  September  17,  1908,  was  barred 
by  Revisal  1905,  {  394,  subsec.  2,  limiting  suits 
for  damages  caused  by  the  construction  of  a 
railroad,  or  repairs  thereto,  to  five  years  after 
the  cause  of  action  accrued. 

[Ed.  Note.— -For  other  cases,  see  Lamitation 
of  Actions,  Cent  Dig.  H  299-306;    Dea  Dig. 

Appeal  from  Superior  Court,  Robeson  Coun- 
ty;  Peebles,  Judge. 

Action  by  Pink  Campbell  against  the  Ra- 
leigh ft  Charleston  Railroad  Company  to  re- 
cover damages  to  plaintiff's  land  caused  by 
the  building  of  a  railroad  embankment 
Plaintiff  submitted  to  a  nonsuit  and  appeal- 
ed.   AflBrmed. 

McNeUl  ft  McNeill  and  Brltt  ft  Britt,  all 
of  Lumberton,  for  appellant  McLean,  Var- 
ser  ft  McLean  and  Mclntyre,  Lawrence  ft 
Proctor,  all  of  Lumberton,  for  appellee. 

HOKE,  J.  Dor  statute  (Revisal,  i  894, 
subsec.  2)  provides  as  follows:  "No  suit,  ac- 
tion or  proceeding  shall  be  brought  or  main- 
tained against  any  railroad  company  by  any 
person  for  damages  caused  by  the  construc- 
tion of  said  road,  or  the  repairs  thereto,  on- 
lesB  such  suit,  action  or  proceeding  shall  be 
commenced  within  five  years  after  the  cause 
of  action  accrues,  and  the  jury  shall  assess 
the  entire  amount  of  damages  which  the  party 
aggrieved  is  entitled  to  recover  by  reason  of 
the  trespass  on  his  property."  The  summons 
in  this  action  was  first  Issued  on  September  17, 
1908,  and  on  a  perusal  of  the  entire  testi- 
mony, that  of  plaintiff  and  others,  it  clearly 
appears  that  the  embankment  complained  of 
was  constructed  by  the  Carolina  Northern 
Railroad  Company  in  1901  and  has  been 
since  maintained;  that  the  rights  and  inter- 
ests of  said  company  have  been  duly  convey- 
ed to  the  present  defendant,  the  Raleigh  ft 
Charleston  Railroad  Company.  It  further 
appears  that  the  embankment,  at  the  time  of 
its  erection,  produced  the  same  physical  oon- 
ditlons,  necessarily  causing  the  same  or  sub- 


stantial injury  and  interference  on  plaintifTs 
land,  that  have  existed  since. 

Upon  the  admitted  facts,  therefore,  and  in 
any  aspect  of  the  matter,  plaintiff's  cause  of 
action  is  barred  by  the  E?tatute  of  limitations 
above  quoted.  Pickett  v.  Railroad,  153  N. 
C.  150,  e9  Sw  E.  8;  Stack  v.  Railroad,  139  N. 
C.  366,  51  S.  E.  1024;  Ridley  v.  Railroad,  124 
N.  C.  84,  82  S.  E.  325.  This  being  true,  and 
the  statute  having  been  properly  pleaded,  it 
would  serve  no  good  purpose  to  consider  and 
pass  upon  the  other  questions  presented  in 
the  record,  and  the  Judgment  of  nonsuit  will 
be  afiarmed.  Oldham  v.  Rieger,  145  N.  C. 
258,  58  S.  B.  1091;  Cherry  v.  Canal  Co.,  140 
N.  a  422,  53  S.  B.  138,  Ul  Am.  St  Rep.  850, 
6  Ann.  Cas.  143. 

AfSrmed. 


(169  N.  C.  688) 

WATSON  et  aL  V.  NORTH  CAROLINA 
HOME  INS.  CO. 

(Supreme  Court  of  North  Carolina.     Oct  28, 

1912.) 

Insxtranob  ({  328*)  — Firs  Poliot  — Fobisi- 
TURK— Change  of  Intbbbst. 

The  owner  of  certain  insured  property 
placed  two  mortgages  thereon,  and  then  for  a 
recited  consideration  of  $2,260  executed  a  deed 
in  fee  to  the  holder  of  the  second  mortgage, 
which  deed,  though  absolute  on  its  face,  was 
claimed  to  have  been  given  to  secure  the  land- 
owner's indebtedness.  Held,  that  such  instru- 
ment constituted  a  change  in  the  Interest  or 
title  of  the  insured,  and,  having  been  executed 
without  the  consent  of  the  inrarer,  increased 
the  risk  and  avoided  the  policy. 

[Ed.  "Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  794-^2,  825;  Dec  Dig.  {  328.*] 

Appeal  from  Su(>erlor  Court,  Cumberland 
County;  Whedbee,  Judge. 

Action  by  J.  A.  Watson  and  another  against 
the  North  Carolina  Home  Insurance  Compa- 
ny. Judgment  for  plaintiffs,  and  defendant 
appeals.    Reversed. 

Winston  ft  Biggs,  of  Raleigh,  for  appellant 
LocJLhart  ft  DunUip,  of  Wadesboro,  for  ap- 
pellees. 

BROWN,  J.  Plaintiffs  sue  to  recover  npon 
a  standard  policy  of  insurance  on  the  house 
of  plaintiff  Ivey,  issued  March  19,  1908 ;  the 
same  having  been  destroyed  by  fire  Septem- 
ber 28,  1910.  The  defendant  pleads  such  a 
change  in  the  interest  and  title  of  the  in- 
sured in  the  property  subsequent  to  the  pol- 
icy as  avoids  it 

It  is  admitted  that  Ivey  executed  a  mort- 
gage to  a  certain  bank  for  $1,500  on  this 
property  on  February  2,  1909,  and  another 
mortgage  thereon  June  12,  1909,  to  plaintiff 
Watson,  and  on  February  23,  1910,  for  a 
recited  consideration  of  $2,260,  he  executed  a 
deed  in  fee  to  Watson.  It  is  stated  in  the 
case  that,  while  the  mortgages  are  yet  un- 
canceled, nothing  is  now  due  on  them,  and 
that  the  deed,  although  absolute  on  its  face^ 
was  in  effect  given  he  security  for  the  in- 
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debtedness  thea  due  by  Ivey  to  Watson.  The 
policy  sued  on  Is  standard  In  form  (Rev.  { 
4760),  and  contains  the  usual  provision  for- 
feiting the  policy  in  case  of  a  change  in  the 
interest  or  title  of  the  Insured  In  the  prop- 
erty without  the  consent  of  the  company. 

We  do  not  think  this  case  Is  governed  by 
Jordan  v.  Insurance  Co.,  151  N.  G.  343,  66 
S.  E.  206.  In  that  case  we  passed  on  the 
title  of  the  insured  at  the  date  of  the  con- 
tract, and  held  that  an  equitable  ownership, 
such  as  a  vendee  in  possession,  constituted 
sole  ownership,  and  fulfilled  the  terms  of  the 
policy.  In  this  case  the  title  of  the  Insured 
at  date  of  the  contract  is  not  in  question;  but 
It  is  the  subsequent  change  in  such  title  and 
interests  that,  it  is  contended,  avoids  the  pol- 
icy according  to  Its  terms.  It  must  be  ad- 
mitted that  the  execution  of  mortgages  upon 
the  property  for  $2,260,  subsequent  to  the 
policy,  greatly  decreased  the  Interest  of  the 
insured  in  it,  and  increased  the  hazard  to 
the  Insurer.  That  such  a  change  in  the  In- 
terest and  title  of  the  insured  forfeits  the 
policy  has  been  repeatedly  and  consistently 
held  by  this  court  This  was  first  held  in 
Sossaman  v.  Insurance  Co.,  78  N.  G.  147,  In 
which,  after  referring  to  the  adverse  view 
in  other  states.  Judge  Rodman  says:  *'A 
different  view  has  been  commonly  taken  in 
this  and  in  other  states.  But  we  were  re- 
ferred to  no  case  in  which  it  was  held  that 
giving  a  mortgage  did  not  work  forfeiture, 
where  the  terms  of  the  condition  were  as 
comprehensive  as  they  are  In  this  case." 
That  policy  contained  a  provision  similar  to 
the  one  in  the  case  at  bar. 

At  the  same  term  at  which  the  Jordan 
Case  was  decided  we  said  in  Modlin  v.  In- 
surance Co.,  151  N.  O.  41,  65  S.  B.  608,  that 
"It  is  well  settled  by  the  decisions  of  this 
court— differing  from  the  courts  of  some  of 
the  states — ^that  the  giving  of  a  mortgage  ef- 
fects such  a  change  of  title  and  interest  of 
the  assured  as  avoids  the  policy,  when  not 
assented  to  by  the  assured  in  the  manner 
prescribed  by  the  policy."  Many  other  cases 
hold  that,  in  this  as  well  as  other  states,  the 
common  law  prevails,  and  a  mortgage  deed 
passes  the  legal  title  at  once,  defeasible  by 
the  subsequent  performance  of  its  conditions. 
Briggs  V.  Insurance  Co.,  88  N.  O.  141;  Ger- 
ringer  v.  Insurance  Co.,  133  N.  O.  407,  45 
S.  E.  773;  Hayes  v.  Insurance  Co.,  132  N. 
C.  702,  44  S.  E.  404;  Mordecai's  Law  Lec^ 
tures,  534.  In  referring  to  this  principle  of 
law  in  Weddlngton  v.  Insurance  Co.,  141  N. 
C.  234,  54  S.  B.  271,  8  Ann.  Cas.  497,  Mr. 
Justice  Walker  says:  "The  validity  of  a 
provision  in  a  policy  of  insurance  against  the 
creating  of  incumbrances  without  the  consent 
of  the  insurer  can  hardly  be  contested  at 
this  late  day.  It  has  now  become  the  set- 
tled doctrine  of  the  courts  that  the  facts  in 
regard  to  title,  ownership,  Incumbrances,  and 
possession  of  the  insured  property  are  all  im 


character  of  the  hazard  is  often  alfected  by 
these  circumstances."  It  is  useless  to  multi- 
ply authorities  upon  this  subject 

The  Judgment  of  the  superior  court  is  re- 
versed, and,  upon  the  case  agreed.  Judgment 
will  be  entered  for  the  defendant 

Reversed. 

HOKE,  J^  took  no  part  in  the  dedslon  ef 
this  case. 


a«i  N.  c.  no* 

CHADWICK  et  aL  ▼.  LBWia 

(Supreme  Court  of  North  Carolina.     Sept  25, 

1»12.) 

Appeal  from  Superior  Court,  Carteret  Goon- 
ty ;    Whedbee,  Judge. 

Processioning  proceeding  by  W.  S.  Chadwick 
and  others  against  John  H.  Lewis.  From  a  de- 
cree fixing  a  dividing  line  between  the  lands  of 
glaintiffs  and  defendant,  plaintiffs  appeaL  Ai- 
rmed. 

The  following  issue  was  submitted:  "What 
is  the  true  dividing  line  between  the  lands  of 
plaintiffs  and  defendant?"  Answer:  **B,  C, 
K,  and  J,  as  shown  on  map.*' 

J.  F.  Duncan,  of  Beaufort,  and  Galon  & 
Guion,  of  New  Bern,  for  appellants.  Moore  & 
Dunn,  of  New  Bern,  B.  H.  Gorham,  of  More- 
head  City,  and  Abemethy  &  Davis,  of  Beaufort, 
for  appellee. 

PER  CURIAM.  The  issue  involved  is  al- 
most entirely  one  of  fact  In  submitting  it  to 
the  jury  we  find  no  error  in  the  rulings  of  the 
court. 

No  error. 


(93  S.  C.  80) 

FIRST  NAT.  BANK  OF  OHILLICOTHB  v. 
H.  L.  &  L.  F.  McSWAIN. 

(Supreme  Court  of  South  Carolina.     Oct.  17, 

1912.) 

1.  Attachment  (J  364*)— Rights  of  Third 
Parties 

Under  Code  Civ.  Proc.  1902,  f  255a,  au- 
thorizing a  third  party  to  assert  title  to  at- 
tached property,  the  owner  of  property  at- 
tached and  sold  as  the  property  of  defcndnnt 
Ib  not  precluded  from  recoverine  against  plain- 
tiff by  having  notified  or  failed  to  notify  the 
sheriif  and  plaintiff  that  be  owned  the  proper- 
ty, or  by  having  accepted  the  proceeds  of  the 
sale. 

[Kd.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  §  1327 ;    Dec.  Dig.  §  364.*] 

2.  Carriers  (§  70*)— Title  to  Goods— Con- 
ditional Sales— Bells  of  Lading. 

Possession  by  a  bank  of  a  draft  with  bill 
of  lading  attached  as  transferee  thereof,  the 
bill  of  lading  containing  the  recital,  "Order 
Notify  F.  M.  &  J.  B.  Pinson,"  a  buyer  from 
the  consignor's  vendee  of  the  com  shipped,  is 
only  prima  facie  evidence  of  the  consigning 
seller's  intention  to  retain  title  until  payment 
of  the  draft 

[Ed.    Note.— For    other    cases,    see   Carriers, 
Cent  Dig.  §§  240-242 ;    Dec.  Dig.  §  70.'*] 

3.  Carriers  (jB  58*)— Bills  of  Lading — ^As- 
signment—Ketect. 

Assiiniment  of  a  bill  of  lading  by  the  own- 
er thereof  carries  the  title  to  the  goods  cover- 
ed by   it 

[Ed.    Note.;— For    othercase^,    see    Carriers, 


portant  to  be  known  by  the  insurer,  as  the  I  Cent.  Dig.  §9  179-190 ;   Dec.  Dig.  §  58,*1 
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4.  Oabbiebs  (I  68*)— BrLLs  op  Lading— As- 
signment. 

A  bill  of  lading  is  a  negotiable  or  quasi 
negotiable  instrument,  and  on  transfer  there- 
of, with  draft  attached,  covering  a  shipment 
intended  for  a  buyer  from  the  consignor's  ven- 
dee, nothing  said  or  done  by  the  vendee  nttr 
by  the  buyer  or  anybody  else  could  affect  the 
transferee's   title. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  179-190;    Dec.  Dig.  {  58.*] 

5.  Attachment  (J  374*)— Wrongfui.  Attach- 
ment—Value  OF  GoODa— Evidence— SuFFT- 

OIBNOT. 

In  an  action  for  wrongfully  attaching 
plaintiffs  com  as  that  of  another,  evidence 
held  insufficient  to  raise  an  issue  as  to  value. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Gent  Dig.  ||  13ea-1372;    Dec.  Dig.  ii  374.*J 

6.  Attachment    (J    376*) — ^Wronofui.    At- 
tachment—Attobnsy's     Fees— Right     to 

RXCOVEB. 

•  One  suing  for  wrongful  attachment  of  his 
property  as  that  of  another  is  not  entitled  to 
an  attorney's  fee  paid  to  obtain  release  of  the 
attachment. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  |  1386 ;    Dec.  Dig.  |  376.*] 

Watts,  J.,  dissenting  in  part 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County;  Geo.  W.  Gage,  Judge. 

•To  be  ofHcially  reported." 

Action  by  First  National  Bank  of  ChlUi- 
cothe  against  H.  L.  &  L.  F.  McSwain.  From 
the  judgment,  both  parties  appeal.    Affirmed. 

The  following  are  defendants'  exceptions 
and  grounds  of  appeal : 

••(1)  That  the  presiding  judge  erred  in 
refusing  defendants'  motion  for  nonsuit  on 
the  ground  that  it  appeared  that  plaintiff 
had  Intervened  in  another  action  wherein 
H.  Ii.  &  L.  F.  McSwain  are  plaintiffs  and 
Adams  Grain  &  Provision  Company  is  de- 
fendant by  filing  notice  of  a  claim  to  the 
proceeds  of  the  sale  of  the  corn,  which 
claim  was  denied,  thus  making  in  said  action 
the  issue  of  such  proceeds,  and,  having  ac- 
cepted such  proceeds  in  such  other  action, 
plaintiff  is  estopped  to  say  it  did  not  consent 
to  such  conversion,  and  that  such  interven- 
tion Into  said  other  action  is  an  election  of 
remedies  barring  the  present  action  raising 
the  same  issue,  and,  having  so  Intervened, 
plaintiff  here  is  bound  by  all  proceedings  In 
the  other  action,  such  as  the  sale  of  the  com 
and  its  price  at  said  sale,  and  that  the  pres- 
ent action  is  barred  by  appearance  in  the 
other  pending  action,  and  the  order  of  non- 
suit on  this  ground  should  have  been  allowed 
and  made. 

"(2)  The  bill  of  lading,  being  attached  to 
draft  on  consignee,  Adams  Grain  &  Provision 
Company,  was  only  prima  facie  evidence  of 
an  intention  by  Standard  Cereal  Company  to 
reserve  title,  and  the  only  evidence  as  to 
the  contract  and  real  Intention  of  Standard 
Cereal  Company  and  Adams  Grain  &  Provi- 
sion Company  being  the  testimony  of  Mr. 
Selden,  who  testifies  that,  upon  receipt  of 
notice  that  the  com  had  been  accepted  by 


his  customer  at  Cross  Hill,  his  company  was 
to  take  up  the  draft  and  forward  bill  of 
lading  to  Cross  Hill,  and  it  appearing  that 
notice  of  such  acceptance  of  com  at  Cross 
Hill  was  telegraphed  to  Adams  Grain  &  Pro- 
vision Company  on  February  28th,  and  it  not 
appearing  that  said  Adams  Grain  &  Provi- 
sion Company  had  any  notice  of  any  attach- 
ment till  March  7, 1911,  and  said  Adams  Grain 
&  Provision  Company  having  exercised  full 
control  and  dominion  over  said  car  of  com, 
such  as  allowing  full  Inspection,  the  court 
should  leave  it  to  the  Jury  to  say  what  was 
the  contract  between  Standard  Cereal  Com- 
pany and  Adams  Grain  &  Provision  Com- 
pany, and  to  say  whether  or  not  it  was  com- 
plete on  acceptance  of  com  by  customer,  and 
whether  or  not  title  to  said  com  then  vested 
in  the  Adams  Grain  &  Provision  Company, 
and  the  court  erred  in  solving  all  such  ques- 
tions of  fact  against  defendants. 

"(3)  Reservation  of  title  by  shipper  being  a 
question  of  intention  of  seller  and  purchaser, 
the  plaintiff  bank  claiming  only  to  have 
bought  the  draft  and  to  hold  bill  of  lading 
only  as  collateral  security,  Adams  Grain  & 
Provision  Company  being  consignee  in  this 
bill  of  lading,  the  court  erred  In  hot  holding 
that  the  bank  dealt  in  the  bill  of  lading  as 
collateral  subject  to  agreement,  contract,  and 
intention  of  consignor  and  consignee,  and  the 
court  erred  in  not  leaving  these  Issues  ot 
fact  under  the  testimony  to  the  jury. 

**(4)  That  the  presiding  Judge  erred  In  di- 
recting a  verdict,  thus  violating  the  consti- 
tutional provision  against  charging  on  the 
facts,  when  the  amount  of  damage  and  the 
value  of  the  com  was  In  dispute,  since  a  fair 
sale  In  a  town  of  12  or  15  stores,  after  due 
advertisement,  is  as  good  if  not  higher  evi- 
dence of  value,  as  a  mere  recollection  of  an 
opinion  as  to  the  prevailing  contract  price  at 
the  time,  and  It  was  error  to  take  this  issue 
of  fact  from  the  Jury,  when  under  such  con- 
flict of  parol  testimony  more  than  one  Infer- 
ence as  to  the  value  of  the  corn  might  reason- 
ably be  drawn. 

"(5)  That  the  presiding  judge  erred  in  tak- 
ing from  the  jury  the  Issue  of  estoppel,  when 
it  appeared  from  the  testimony  that  plaintiff 
knew  on  March  6,  1911,  that  the  car  of  com 
had  been  attached,  and  on  said  March  6, 
1911,  telegraphed  their  attorneys,  Ferguson, 
Featherstone  &  Knight,  to  protect  the  inter- 
ests of  plaintiff,  and  that  said  attorneys  knew 
said  com  had  been  ordered  sold  as  perishable 
property,  and  lived  In  same  town  with  the 
sheriff,  who  after  24  hours'  advertisement 
sold  same  on  March  8,  1911,  and  nevertheless 
plaintiff's  said  attorneys  failed  to  give  said 
sheriff  or  the  defendants  herein,  or  their 
attorneys,  any  notice  whatever,  and  allowed 
said  com  to  be  sold  as  the  property  of  Adams 
Grain  &  Provision  Company,  and,  having 
stood  silent  and  having  thus  consented  to  a 
conversion  of  the  com   Into   rash,   plaintiff 
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should  be  estopped  to  say  that  said  corn  was 
worth  more  than  the  price  brought  at  such 
public  sale,  and  this  issue  should  have  been 
submitted  to  the  jury. 

"(6)  It  is  respectfuUy  submitted  that  the 
presiding  judge  erred  in  not  leaving  to  the 
jury  the  issue  under  proper  instructions  as 
to  whether  or  not  the  plaintiff  bank  by  ap- 
pearing and  intervening  in  the  former  suit 
in  attachment,  and  by  accepting  and  receipt- 
ing for  the  proceeds  of  the  sale  of  the  com 
attached  and  sold  as  perishable  property, 
elected  as  its  proper  remedy,  its  relief  in  such 
former  action,  and  whether  or  not  plaintiff 
bank  is  now  estopped  to  prosecute  this  action 
for  trespass  on  the  case.  In  other  words,  to 
claim  and  receipt  for  the  money  representing 
the  com  is  inconsistent  with  a  subsequent 
claim,  as  set  up  in  this  action,  that  the  corn 
of  plaintiff  bank  was  attached  and  sold  un- 
lawfully. Plaintiff  bank  is  not  entitled  to 
both  the  proceeds  of  its  com,  and  also  to  an 
action  for  damages  for  converting  its  com. 

"(7)  It  is  further  respectfully  contended 
that  the  presiding  judge  erred  in  not  holding 
that  the  sale  of  perishable  property  in  Judi- 
cial proceeding  Is  for  the  benefit  of  all  per- 
sons interested  in  the  property,  and  that  the 
price  for  which  such  perishable  property  is 
sold  is  the  true  measure  of  its  value.  And  it 
was  error  for  the  presiding  judge  to  refuse 
nonsuit  which  was  made  upon  the  ground 
that  since  the  plaintiff  bank  knew  that  the 
car  of  com  in  question*  had  been  attached, 
and  knew  that  the  corn  had  been  ordered  to 
be  sold  by  the  court,  and  instructed  its  at- 
torneys to  protect  its  interests  and  since  said 
attorneys  knew  that  the  said  car  of  com  was 
to  be  sold,  and  since  it  was  sold  without  any 
objection  or  protest  by  the  plaintiff  bank,  or 
their  attorneys,  and  since  the  plaintiff  bank, 
by  their  attorneys,  did  appear  in  said  action, 
and  did  claim  the  proceeds  of  the  com,  to 
wit,  the  money  into  which  the  corn  had  been 
converted  by  order  of  court,  and  the  court 
and  the  plaintiff  bank  having  receipted  for 
this  money,  and  the  claim  of  plaintiff  bank  to 
the  money  having  been  traversed  by  the  de- 
fendants in  this  case,  the  plaintiff  bank  was 
estopped  to  seek  another  remedy  for  its  alleg- 
ed wrong,  and  should  have  been  held  to  have 
elected  its  remedy  by  intervening  In  the  suit 
In  which  attachment  was  issued,  and  having 
so  Intervened,  and,  an  issue  of  title  having 
been  made  up,  plaintiff  bank  was  bound  by 
the  record  of  the  case  as  it  found  it,  and  was 
bound  by  all  prior  proceedings,  and  a  mo- 
tion for  nonsuit  upon  this  ground  should 
have  been  sustained,  and  an  order  of  nohsuit 
passed." 

F.  P.  McGowan,  of  Laurens,  and  J.  J.  Mc- 
Swain,  of  Greenville,  for  appellants.  Fergu- 
son, Featherstone  &  Knight,  of  Laurens,  for 
respondent. 

WAirrS,  J.  In  February,  1911,  F.  M.  ft  J. 
B.  Pinson,  merchants  doing  business  at  Cross 


Hill,  S.  C,  ordered  from  Adams  Grain  ft 
Provision  Company,  a  corporation,  located 
at  Richmond,  Va.,  a  car  load  of  com.  The 
Virginia  corporation  bought  the  com  from 
Standard  Cereal  Company,  grain  dealers  at 
ChiUicothe,  Ohio,  which  company  shipped 
the  same  to  Adams  Grain  ft  Provision  Com- 
pany, at  Cross  Hill,  S.  C,  "Order  Notify  F. 
M.  ft  J.  B.  Pinson."  The  Standard  Cereal 
Company  drew  a  draft  on  Adams  Grain  ft 
Provision  Company  for  $389.20,  the  amount 
due  for  the  purchase  money  of  the  com, 
which  draft,  with  the  bill  of  lading  attach- 
ed, was  sold  to  First  National  Bank  of  Chll- 
licothe,  the  plaintiff.  When  the  car  of  com 
arrived  at  Cross  Hill,  and  before  the  draft 
was  paid,  the  defendants  brous^t  suit 
against  the  Adams  Grain  ft  Provision  Com- 
pany and  had  the  com  attached  as  the  prop- 
erty of  said  company.  The  said  company 
entered  a  special  appearance  In  said  suit, 
and  sought  to  have  the  attachment  dissolved, 
upon  the  ground  that  the  com  was  not  Its 
property,  but  that  of  the  plaintiff  herein,  and 
also  to  set  aside  the  service  of  process  In 
said  action.  See  case  of  H.  U  ft  L^  F.  Mc- 
Swain  against  Adams  Grain  ft  Provision 
Company,  now  before  this  court  Under  an 
order  passed  in  said  cause,  to  which  the 
plaintiff  herein  was  not  a  party,  the  car  of 
com  was  sold,  as  perishable  property,  and 
brought  58  cents  per  bushel,  the  original 
sale  to  the  Pinsons  having  been  at  76  cents 
per  bushel.  The  sale  by  the  sheriff,  under 
the  order  of  the  court,  was  made  on  March 
8,  1911.  On  March  18,  1911,  the  plaintiff 
bank,  which  was  the  owner  of  the  draft, 
with  bill  of  lading  attached,  notified  the 
sheriff  and  the  attomeys  for  the  McSwains 
that  it  was  the  owner  of  the  com,  and  that 
it  demanded  the  possession  thereof.  The 
McSwains,  the  plaintiffs  In  the  attachment 
proceedings,  failed  to  give  the  bond  required 
by  the  statute,  and  on  April  8,  1911,  the 
sheriff  paid  to  the  attomeys  for  the  bank, 
$238.49,  which  amount  represented  the  pro- 
ceeds of  the  sale  of  the  com.  The  receipt 
given  to  the  sheriff  sets  out:  '^hls  re- 
ceipt is  simply  on  account,  and  is  not  ac- 
cepted in  full  of  the  amount  due  if* 
After  the  service  of  the  notice  of  claim  of 
ownership  by  the  bank  upon  the  attor- 
neys for  the  McSwains,  the  attomeys  for 
the  McSwains  served  upon  the  bank's  attor- 
neys what  they  designated  as  a  '^notice  of 
contest,"  in  which  notice  was  given  that 
they  contested  the  claim  of  the  bank  as  to 
the  ownership  of  the  corn,  that  they  would 
give  the  bond  required  by  law,  and  that  the 
bank  would  be  required  to  file  security  for 
costs,  eta  But,  as  before  stated,  the  bond 
was  not  given.  Thereafter  the  plaintiff  bank 
brought  this  action,  setting  forth,  In  sub- 
stance, the  foregoing  facts,  alleging  that 
the  defendants  ill^ally  and  unlawfully  took 
X>ossesslon  of  and  sold  its  property;  that 
the  defendants  acted  wantonly  and  willfully 
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In  80  doing;  13iat  it  was  forced  to  employ 
eooBsel  to  yacate  the  attachment,  and  to  se- 
cure the  proceeds  of  sale  from  the  sheriff 
and  demanding  Judgment  against  the  de- 
fendants for  the  som  of  $500.  The  cause 
was  heard  before  Judge  Gage  and  a  Jury,  at 
the  November  term  of  the  coort  of  common 
pleas  for  Laurens  county.  At  the  commence- 
ment of  the  trial,  the  plaintiff  notified  the 
court  that  it  would  withdraw  the  all^ations 
of  the  complaint,  upon  which  it  sought  to 
recover  punitive  damages,  and  would  only 
ask  for  actual  damages.  The  trial  resulted 
in  verdict  against  the  defendants  (directed 
by  the  court)  for  $142^,  the  difference  be- 
tween 58  cents  per  bushel,  which  the  com 
brought  at  sheriff's  sale,  and  75  cents  per 
bushel,  the  actual  ytalue.  From  judgment 
for  said  amount,  duly  entered,  both  plain* 
tiff  and  defendants  appeal  to  this  court 

The  plaintiff  appeals  upon  one  ground, 
viz.,  that  the  circuit  judge  erred  in  not  in- 
cluding in  the  judgment  the  sum  of  $20,  paid 
by  the  plaintiff  to  attorneys  for  ixrofessional 
services,  in  vacating  the  attachment  on  the 
proceeds  of  sale  and  in  securing  said  amount 
firom  the  sheriff.  The  defendants  appeal 
upon  various  grounds  set  out  in  the  record, 
which  will  be  hereafter  considered. 

We  will  first  consider  plainUfTs  exception. 
The  defendants,  through  the  sheriff,  as  their 
agent,  seized  and  took  possession  of  plain- 
tUTs  property.  Because  of  such  seizure, 
which  the  court  holds  herein  to  have  be^i 
illegal  and  unlawful,  the  plaintiff  was  forced 
to  employ  counsel  to  procure  a  dissolution 
of  the  attachment  and  get  possession  of  its 
property  in  the  hands  of  the  sheriff.  For 
the  services  thus  rendered,  the  attorneys 
charged  and  the  plaintiff  paid  the  sum  of 
$20.  It  must  be  borne  in  mind  that  these 
services  were  not  rendered  in  defending  the 
suit  upon  its  merits,  but  solely  in  freeing 
plaintiffs  property  from  the  lien  of  the  at- 
tachment illegally  put  there  by  the  defend- 
ants. Under  these  circumstances,  we  hold 
that  the  amount  paid  to  the  attorneys  was  a 
proper  element  of  damage  sustained  by  the 
plaintiff  and  recoverable  in  this  action.  In 
an  exhaustive  note  to  Tisdale  v.  Major,  68 
Am.  St  Rep.  273,  Mir.  Freeman  goes  into  the 
4iuesti<m  very  thoroughly,  and  shows  that  the 
great  weight  of  authority  is  in  accord  with 
the  above  holding.  In  Llvjlngston  v.  Bxum, 
19  S.  G.  229,  it  was  held  that  attorneys'  fees 
paid  in  procuring  a  dissolution  of  an  injunc- 
tion could  be  recovered  from  the  plaintiff. 
In  Hill  V.  Thomas,  19  S.  C.  230,  the  same 
doctrine  was  laid  down.  See,  also,  Moorer 
V.  Andrews,  39  S.  a  427,  17  S.  B.  918,  where 
the  principle  laid  down  in  these  cases  was 
approved  and  followed.  True,  in  these  cases, 
the  fees  were  allowed  as  damages  for  pro- 
cuiiug  the  dissolution  of  injunctions;  but  in 
principle,  there  is  no  difference.  In  the  one 
case  a  plaintiff  illegally  ties  up  defendant's 
property  by  injunction;  in  the  other,  by  at- 


tachment It  must  be  borne  In  mind,  how- 
ever, that  we  hold  that  such  fees  are  only 
allowable,  not  for  procuring  a  dissolution 
of  injunction  or  attachment  by  a  fight  on 
the  merits,  but  by  motion,  or  otherwise,  be- 
fore a  trial  on  the  merits  is  had.  The  plain- 
tifTs  exception  Is  sustained. 

We  will  now  consider  the  exceptions  of 
the  defendants. 

[1]  The  first  exception  complains  that  the 
court  below  erred  in  refusing  the  motion 
for  nonsuit,  upon  the  ground  that  plaintiff's 
notice  to  the  sheriff,  claiming  the  property 
attached  in  effect  ma'de  the  plaintiff  a  par)7 
to  the  attachment  suit;  that  plaintiff  there- 
by consented  to  the  sale  of  the  corn,  is  now 
estopped  to  say  that  it  did  not  consent,  and 
that,  when  the  plaintiff,  receipted  the  sheriff 
for  the  proceeds  of  sale  on  account  such 
payment  precludes  and  estops  plaintiff  from 
bringing  this  action.  In  other  words, '  de- 
fendant's position  in  effect  is  that  if  A. 
levies  upon  and  sells  the  property  of  B.  in 
a  suit  against  O.,  and  B.  notifies  the  sheriff 
and  A.  that  he  claims  the  property,  and  A. 
concedes  that  he  has  had  sold  the  property 
of  the  wrong  person,  and  B.  accepts  the  pro- 
ceeds of  sale  in  part  payment,  that  he  is 
precluded  from  holding  A.  accountable  for 
the  damages  which  he  has  sustained  by  rea- 
son of  the  illegal  levy  and  sale.  We  cannot 
hold  any  such  doctrine.  The  contrary  is 
the  law.  See  Dudley  ft  Caston  v.  Green. 
46  S.  O.  202,  24  S.  B.  186.  Again,  the 
statute  (section  255a  of  the  Code  1902) 
relied  upon  by  the  defendants,  when  cor- 
rectly construed,  is  against  the  ^ew  contend- 
ed for  by  defendants.  It  expressly  provides 
that,  when  the  property  of  some  person  oth- 
er than  the  defendant  is  attached,  such  per- 
son can  come  in,  and  give  notice  and  assert 
his  title  If  the  plaintiff  contests  the  rights 
of  such  third  person,  and,  within  the  time 
therein  prescribed,  executes  to  such  third 
person  a  bond  to  indemnify  him  against  loss, 
in  case  the  plaintiff  loses,  an  issue  shall  then 
be  made  up  to  try  the  title  to  the  property. 
If  the  plaintiff  fails  to  give  the  bond,  he  con- 
cedes the  right  of  such  third  person  to  the 
property.  Ford  v.  Calhoun,  53  S.  O.  110,  30 
S.  E.  830.  There  was  never  any  interven- 
tion on  the  part  of  the  plaintiff  in  the  at- 
tachment suit,  and  the  plaintiff  was  not 
bound  by  any  of  the  orders  passed  therein. 

In  this  connection  defendant's  fifth,  sixth, 
and  seventh  exceptions  will  be  considered. 

The  fifth  complains  that  the  circuit  judge 
erred  in  not  submitting  the  issue  of  estoppel 
to  the  jury,  when  it  appeared  that  plaintiff 
knew  on  March  6th  that  the  com  had  been 
attached,  and  on  said  day  telegraphed  tti 
attorneys  to  protect  its  interest;  that  said 
attorneys  knew  that  the  corn  had  been  x>r- 
dered  sold,  as  perishable  property;  that  the 
attorneys  lived  in  same  town  with  sheriff, 
who  after  24  hours  advertisement  sold  same 
on  March  8th;   that  the  attorneys  fidled  to 
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give  sheriff  or  defendants  notice  of  plain- 
tiff's daim,  and  that,  having  stood  by  and 
thus  consented  to  a  conversion  of  the  com 
into  cash,  plaintiff  should  be  estopped  to 
say  that  the  com  was  worth  more  than  it 
brought  at  the  sale,  and  from  recovering 
more  than  the  proceeds  of  sale.  The  record 
shows  that  the  order  of  sale  was  passed  on 
March  4th;  that  plaintiff's  attomeys  con- 
sented to  tiie  sale  as  attomeys  for  Adams 
Grain  &  Provision  Company;  that  the  at- 
torneys did  not  at  that  time  represent  the 
plaintiff;  that  they  were  first  wired  to  by 
the  plaintiff  to  look  after  its  interest  on 
March  6th.  The  sale  was  made  on  March 
8th.  We  cannot  very  well  see  how,  under 
these  circumstances,  there  was  any  issue  of 
estoppel  to  submit  to  the  Jury.  Admitting 
all  these  facts,  what  was  tiiere  in  the  con- 
duct of  plaintiff,  or  its  attomeys,  to  create 
an  estoppel?  We  confess  that  we  can  see 
nothing.  If  the  plaintiff  has  the  sheriff, 
as  his  agent,  to  seize  the  property  of  a  third 
person,  not  a  party  to  the  suit,  the  plaintiff 
assumes  the  risk,  and  must  abide  by  the 
consequences.  We  know  of  no  rule  of  law 
wJiich  makes  it  obligatory  upon  such  third 
person  to  hunt  the  sheriff  up  and  give  him 
notice  that  he  claims  the  property  upon  pen- 
alty (if  he  does  not  do  so)  of  losing  his  prop- 
erty, or  being  forced  to  accept  what  the 
property  brings,  in  lieu  of  all  damages.  If 
the  property  should  bring  its  full  value,  and 
there  should  be  no  basis  for  punitive  dam- 
ages, such  third  person,  if  he  obtained  the 
proceeds  of  sale,  probably  could  not  com- 
plain for  the  reason  that  he  would  have  sus- 
tained no  injury.  In  the  case  at  bar  the 
plaintiff  might  very  well  have  thought  tiiat 
the  property  would  bring  its  value,  and  that 
obtaining  the  proceeds  of  sale  would  make 
him  whole.  But,  if  it  brought  less  than  its 
true  value,  he  has  his  action  for  the  differ- 
ence, notwithstanding  the  fact  that  he  ac- 
cepted the  proceeds  of  sale  in  part  payment 
This  exception  is  overruled. 

What  has  been  said  with  reference  to  the 
fifth  and  first  exceptions  applies  to  and  dis- 
poses of  the  sixth  and  seventh  exceptions, 
which  are  also  overruled- 

[2]  We  must  also  overrule  the  second  and 
third  exceptions.  These  exceptions,  to  state 
them  in  substance,  raise  the  question  that 
there  was  some  issue  of  fact  as  to  the  owner- 
ship of  the  car  of  corn,  at  the  time  it  was  at- 
tached, which  issue  of  fact  ought  to  have  been 
submitted  to  the  jury.  It  may  be  true,  and 
doubtless  is,  that  the  possession  of  the 
draft  and  bill  of  lading  by  the  plaintiff  was 
only  prima  fade  evidence  of  an  intention 
on  the  part  of  Standard  Cereal  Company  to 
retain  the  title  to  the  corn  until  the  draft 
was  paid.  But  there  is  nothing  in  the  tes- 
timony to  rebut  such  prima  fade  evidence. 
The  draft  and  bill  of  lading  were  put  in  evi- 
dence. They  show  on  their  face  that  the 
com  was  shipped  to  Adams  Grain  &  Pro- 


vision Company,  ''order  notify  F.  M.  ft  J. 
B.  Pinson."  The  agent  of  the  provision  com- 
pany, whose  testimony  Is  uncontradicted, 
shows  that  the  com  was  owned  by  the  hold- 
er of  the  draft  and  bill  of  lading;  that 
his  company  had  no  interest  in  it  except  $10 
commissions,  in  case  the  sale  had  been  com- 
pleted and  the  car  delivered  and  paid  for. 
The  cashier  of  the  plaintiff  testified  posi- 
tively that  the  plaintiff  was  the  owner  and 
holder  of  the  draft  and  bill  of  lading  and 
that  they  came  to  it,  for  value,  in  the  due 
course  of  business,  from  Standard  Cereal 
Company,  the  shipper. 

[3]  The  cereal  company  was  the  owner  of 
the  bill  of  lading  and  when  it  assigned  it 
to  the  plaintiff  it  carried  the  title.  Bank 
V.  R.  R.  Co.,  25  S.  C.  222;  American  Nat. 
Bank  V.  Henderson,  123  Ala.  612,  26  South. 
498,  82  Am.  St  Rep.  147;  Greenwood  Gro- 
cery Co.  V.  Canadian  County  Mill  ft  Elevator 
Co.,  72  S.  C.  454,  52  S.  E.  191,  2  K  R.  A. 
(N.  S.)  79,  110  Am.  St  Rep.  627,  5  Ann.  Cas. 
261;  McMeekin  v.  Southern  Ry.,  82  S.  C. 
471,  64  S.  E.  413;  38  Am.  Dec.  409,  note. 
The  defendants*  attorneys  seem  to  have  the 
idea  that  there  was  some  evidence  to  go  to 
the  jury  as  to  the  ownership  of  the  com, 
because  of  inferences  which  they  think 
might  be  drawn  from  certain  communica- 
tions had  by  the  Adams  Grain  ft  Provision 
Company  with  its  alleged  agent  at  Cross 
Hill  and  the  Pinsons,  to  whom  the  corn  had 
been  bargained,  after  the  corn  arrived^here. 
We  do  not  see  that  any  inferences  of  bene- 
fit to  the  defendants  can  be  drawn  from 
such  testimony.  But  such  inferences,  if 
they  could  be  drawn  from  the  testimony, 
could  not  avail  the  defendants. 

[4]  A  bill  of  lading  is  a  negotiable  or  quasi 
negotiable  instrument,  and  when  the  shipper, 
who  was  the  owner,  transferred  it  for  val- 
ue, to  the  plaintiff,  nothing  that  might  have 
been  said  or  done  by  Adams  Grain  &  Pro- 
vision Company,  the  Pinsons,  or  anybody 
else  could  affect  the  title  of  the  plaintiff 
thereto.  A  quotation  from  Bank  v.  Railroad 
Co.,  supra,  is  in  point  On  page  225  of  25 
S.  C,  Judge  Mclver  said:  "As  to  the  tliird 
subdivision  of  the  first  exception,  we  think 
it  is  too  plain  for  argument  that  if  there 
was  any  understanding  or  agreement  be- 
tween McCauley  &  Co.  (the  shippers)  and  the 
Lawrence  Manufacturing  Company  that  the 
cotton  should  be  delivered  to  that  company 
without  the  production  of  the  bills  of  lading, 
it  would  be  a  palpable  fraud  upon  the  bank, 
unless  the  bank  knew  of  such  arrangment  at 
the  time  it  discounted  the  drafts,  and  acquies- 
ced therdn.  ♦  ♦  ♦  The  remarks  Just  made 
show  that  the  first  subdivision  of  exception 
second  cannot  be  sustained ;  for,  even  if  the 
Jury  did  believe  that  there  was  such  a  con- 
tract as  that  mentioned,  the  right  of  the 
plaintiff  to  recover  would  not  thereby  be 
defeated,  inasmuch  as  to  produce  such  re- 
sult the  Jury  must  also  believe  that  such  con^ 
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tract  was  known  to  and  acquiesced  in  by 
tbe  banlL" 

[5]  Tbis  brings  ns  to  the  only  remaining 
exception,  to  wit,  tbe  fourth.  This  excep- 
tion alleges  error  in  directing  tbe  verdict, 
for  the  reason,  as  alleged,  that  there  was 
some  testimony  from  which  the  jury  might 
have  inferred  that  the  com  brought  all  it 
was  worth  at  the  sale.  The  undisputed  tes- 
timony shows  that  the  corn  was  worth 
75  cents  per  bushel  at  the  time  of  the  sale. 
Mr.  Owlngs,  the  sh^UT,  so  testified.  De- 
fendant's witness,  Mr.  Ropp,  testified  to  the 
same  thing.  The  defendants  themselves 
went  on  the  stand,  and  were  silent  as  to  Its 
value.  But  in  addition  to  all  this,  and  what 
is  absolutely  conclusive,  it  appears  that  the 
Pinsons,  who  had  originally  bought  the 
com,  stood  ready  to  take  it  at  75  cents,  and 
would  have  done  so,  had  not  the  defendants 
had  it  attached  and  sold.  We  do  not  see  in 
the  testimony  any  issue  as  to  the  value  of 
the  com  which  should  have  been  sent  to  the 
jury.  The  exceptions,  in  full,  should  be  in- 
cluded In  tbe  report  of  this  case. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  modified 
by  adding  to  the  Judgment  of  plaintiff  the 
sum  of  $20  paid  by  it  as  attorney's  fees,  and 
that  the  clerk  of  the  circuit  court  do  so 
correct  the  said  Judgment  In  all  other  re- 
spects the  Judgment  is  affirmed. 


HYDRIOK,  J.  [6]  We  concur  In  the  ^pin- 
ion of  Mr.  Justice  WATTS,  except  in  the 
conclusion  that  plaintiff  is  entitled  to  re- 
cover the  fee  paid  its  attorneys  for  obtaining 
the  release  of  its  property  from  the  attach- 
ment under  which  it  was  levied  upon  as  the 
property  of  Adams  Grain  &  Provision  Com- 
pany. In  ordinary  actions  at  commmon  law 
for  damages  for  breach  of  contract  or  for 
tort,  in  tbe  absence  of  malice,  or  circum- 
stances which  warrant  the  infliction  ^of  vin- 
dictive damages,  the  decisions  of  this  court 
haye  been  against  the  recovery  of  attorney's 
fees  as  damages.  Brown  v.  Spann,  3  Hill, 
324;  Ferguson  v.  De  Hay,  2  McMul.  228; 
Jeter  v.  Glenn,  9  Rich,  380;  Welch  v.  Rail- 
road Co.,  12  Rich.  292;  lioeb  v.  Mann,  39  S. 
C.  470,  18  S.  B.  1.  In  the  case  last  cited, 
which  was  an  action  of  claim  and  delivery 
and  for  damages  for  the  unlawful  seizure  of 
the  plaintiffs'  property  as  the  property  of 
one  Perry,  by  the  defendant,  as  sheriff,  under 
a  chattel  mortgage  given  by  Perry  to  one 
Bieman,  this  court  held  that  plaintiffs  could 
not  recover  the  fee  paid  their  attorneys,  and 
quoted  with  approval  from  the  opinion  of  the 
Supreme  Court  of  the  United  States  In  Oel- 
richs  V.  Spain,  15  Wall.  211,  21  L».  Ed.  43, 
as  follows:  "In  actions  of  trespass,  where 
there  is  no  circumstance  of  aggravation,  only 
compensatory  damage  can  be  recovered,  and 
they  do  not  include  the  fees  of  counsel.    Tlie 


plaintiff  is  no  more  entitled  to  them.  If  he 
succeed,  than  is  the  defendant  if  the  plain- 
tiff be  defeated.  Why  should  a  distinctioD 
be  made  between  them?  In  certain  actions 
ex  delicto  vindictive  damages  may  be  given 
by  the  Jury.  In  regard  to  that  class  of 
cases,  tills  court  has  said:  'It  is  true  that 
damages  assessed  by  way  of  example  may 
indirectly  compensate  the  plaintiff  for  money 
expended  in  counsel  fees,  but  the  amount  of 
these  fees  Is  not  to  be  taken  as  a  measure 
of  punishment,  or  a  necessary  element  in  its 
infliction.' "  Following  that  quotation,  this 
court  said  at  page  471  of  39  S.  0.,  at  page 
3  of  18  S.  E.:  "We  regard  it  as  well  settled 
in  this  state,  both  by  decisions  here  and  In 
the  Supreme  Court  of  the  United  States,  that 
counsel  fees  are  not  allowable  as  part  of 
the  plaintiff's  damages,  for  the  reason  that 
they  cannot  be  said  to  be  the  necessary  re- 
sult of  the  act  done  by  the  defendant" . 
With  practical  unanimity  the  courts  of  other 
states  have  reached  the  same  conclusion.  In 
Bogard  v.  Tyler,  78  S.  W.  138,  25  Ky.  Law 
Rep.,  1416,  the  syllabus  reads:  "Where 
plaintiff  claimed  certain  property  attached 
as  the  property  of  another,  and  was  success- 
ful in  maintaining  his  claim  against  the  at- 
taching creditors,  he  was  not  thereafter  en- 
titled to  recover  attorney's  fees  expended  in 
defending  his  right  to  the  property  in  an  ac- 
tion against  the  attaching  creditors."  To 
the  same  effect  are  Worthington  v.  Morris, 
98  Ky.  54.  32  S.  W.  269;  McGlU  v.  Fuller,  45 
Wash.  615,  88  Pac.  1038;  Strauss  v.  Dun- 
don  (Tex.  Civ.  App.)  27  S.  W.  503.  In  Liv- 
ingston  V.  Exum,  19  S.  C.  223,  Hill  v.  Thom- 
as, 19  S.  C.  230,  and  Moorer  v.  Andrews,  39 
S.  C.  427,  17  S.  E.  948,  it  was  held  that  a 
party  enjoined  might  recover  a  reasonable 
attorney's  fee  paid  for  procuring  a  dissolu- 
tion of  the  injunction;  but  in  each  of  those 
cases  an  injunction  bond  had  been  given,  as 
required  by  statute,  wherein  plaintiff  agreed 
to  pay  to  the  defendant  enjoined  such  dam- 
ages as  he  should  sustain  by  reason  of  the 
injunction,  if  the  court  should  finally  decide 
that  plaintiff  was  not  entitled  to  It,  and  tbe 
fee  was  allowed  under  that  provision  in  the 
bond.  But  this  is  not  an  action  on  such  a 
bond;  but  It  is  an  action  at  common  law  to 
recover  damages  for  the  unlawful  seizure  of 
the  plaintiff's  property  as  the  property  of 
another.  We  do  not  see  upon  what  principle 
it  can  be  distinguished  from  any  other  action 
at  common  law  to  recover  damages  for  the 
unlawful  seizure  of  the  property  of  another, 
either  under  legal  process,  such  as  execu- 
tion, or  in  actions  in  claim  and  delivery,  or 
under  distress  for  rent,  or  a  past-due  chattel 
mortgage,  or  for  any  other  cause. 

A  majority  of  the  court  concurring  in  this 
view,  the  Judgment  below  is  aflirmed. 

GARY,  C.  J.,  and  WOODS  and  UT^JASER, 
]  JJ.,  concur. 
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(91  8.  a  MQ) 

TT7BNBB  y.  MARTIN. 

(Supreme  Court  of  Sonth  Carolina.    July  5* 

1912.) 

Appeal  from  Common  Pleas  Circuit  Court  of 
Spartanbnrg  County:   R.  C.  Watts,  Judge. 

Action  by  B.  L.  Turner  against  J.  6.  Mar- 
tin. From  a  judgment  for  plaintiff,  defendant 
appeals.     Dismissed. 

Stanyame  Wilson,  of  Spartanburg,  for  ap- 
pellant. L  A.  Phifer,  of  Spartanburg,  for  re- 
spondent 

GABY,  C.  J.  This  is  an  action  upon  an  ac- 
count. There  was  an  order  of  reference  to  the 
master,  to  take  the  testimony  and  report  upon 
all  issues  involved,  both  law  and  fact  In  his 
report  he  recommended  that  the  plaintiff  have 
judgment  against  the  defendant  for  a  certain 
sum,  and  the  defendant  filed  exceptions  to  said 
report 

After  bearing  argument  his  honor,  the  circuit 
judge,  overruled  the  exceptions,  and  confirmed 
the  master's  report  whereupon  the  defendant 
appealed  upon  a  single  exception,  assigning  er- 
ror on  the  part  of  the  circuit  judge  in  ruling 
that  the  damages  alleged  in  the  fourth  para- 
graph of  the  defendant's  answer  were  too  re- 
mote. 

It  is  only  necessary  to  refer  to  the  exceptions 
and  the  master's  findings  of  fact  to  show  that 
the  exception  assumes  the  existence  of  facts 
found  agidnst  the  defendant  by  the  circuit 
judge. 

The  exception  Is  therefore  overruled,  and  the 

appeal  dismissed. 

WOODS.  HYDBICK,  and  FBASBB,  JJ„ 
concur.    WATTS,  J.,  disqualified. 


(138  CkL  677) 

SHBFniJLD  et  aL  v.  CHANCEY  et  al. 
(Supreme  Court  of  Georgia.     Oct  2,  1912.) 

(ByUahu9  hp  the  Oouri.) 
Coxmnss  (|  192^)— Assessment— Bbcoicmsn- 

DATION  OF  GkAND  JuBT— NECESSITY. 

Inasmuch  as  the  injunction  granted  in  the 
present  case  may  have  the  effect  of  preventing 
the  county  authorities  from  levving  a  tax  nec- 
essary to  discharge  the  legal  indebtedness  of 
the  county,  and  as  the  judgment  granting  the 
injunction  was  based  upon  an  erroneous  con- 
struction of  the  law  appertaining  to  the  con- 
trolling question  involved  in  the  case,  the  judg- 
ment 18  reversed,  and  the  case  remanded  for 
another  hearing,  in  order  that  the  jud^e  be- 
low may  modify  the  injunction,  so  that  it  will 
not  prevent  the  enforcement  of  item  1  of  the 
tax  levy  to  an  extent  necessary  to  discharge 
the  accumulated  debts  of  the  county  legally  in- 
curred within  the  limitation  prescribed  in  sec- 
tion 507  of  the  Civil  Code  of  1910. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  »  300-302;  Dec.  Dig.  §  192.*] 

Brror  from  Superior  Court,  Barly  Cotinty; 
W.  C.  Worrlll,  Judge. 

Suit  by  John  C  Chancegr  and  others  against 
O.  H.  Sheffield  and  others  to  restrain  the  col- 
lection of  certain  items  of  the  tax  levy  of 
1911.  Ftom  a  decree  granting  the  writ,  de- 
fendants bring  error.  Beversed  and  remand- 
ed, with  direction. 

John  C  Ohancey,  0.  S.  Middleton,  and  B. 
H.  Sheffield,  citizens  and  taxpayers  of  Early 


cfomity,  brought  their  petttlon  against  the 
board  of  commissioners  of  roads  and  reve- 
nues for  said  county,  consisting  of  Sheffield 
and  others,  and  against  J.  J.  Smith,  treas- 
tirer,  and  J.  O.  Loyless,  tax  collector,  and 
prayed  for  an  injunction  against  the  coUee- 
tlon  of  certain  items  of  the  tax  levy  for  the 
year  1911,  alleged  to  be  Illegal  and  exorbi- 
tant   The  tax  levy  attacked  Is  as  foUows: 

"1.  To  pay  Indebtedness  due,  or  to  become 
due,  during  the  year,  or  past  due,  2  mills.  2. 
To  buUd  or  repair  courthouse  or  jail,  bridg- 
es or  ferries,  or  other  public  improvement, 
according  to  contract,  2  mills.  S.  To  pay 
sheriffs,  jailers,  or  other  officers  fees  th^ 
may  be  legally  entitled  to,  out  of  county,  •/!• 
mills.  4.  To  pay  coroners  all  fees  that  may 
be  due  them  by  the  courts,  i/io  mills.  5.  To 
pay  the  expenses  of  the  county  for  bailiffs 
at  court,  nonresident  witnesses  in  criminal 
cases,  fuel,  servants'  hire,  stationery  and  the 
like,  i/io  mills.  0.  To  pay  jurors  a  per  diem 
compensation,  tb/ioo  mills.  7.  To  pay  ex- 
penses incurred  in  supporting  the  poor  of  the 
county,  as  otherwise  prescribed  by  the  Code, 
1  mill.  8.  To  pay  any  lawful  charge  against 
the  county,  *s/ioo  mills.  9.  To  open  up,  im- 
prove, and  maintain  the  public  roads,  4  mills. 

**In  addition  to  the  above  assessment,  it  ii 
hereby  ordered  that  the  tax  collector  shall 
collect  from  the  respective  school  districts 
herein  named  the  amount  opposite  the  name 
of  each  district,  for  the  purpose  of  supple- 
menting the  state  school  funds  in  support  of 
the  public  schools  in  each  district,  where  sudi 
tax  Is  levied:  Bock  HUl  district,  1%  mills; 
Sowhatchee  district,  3  mills;  Cedar  Springs 
district,  8  mills;  Springfield  district,  5  mills; 
Centerville  district,  8  mlUs;  Kestler  district, 
2^  mUls." 

It  is  alleged  that  the  amount  of  taxes  lev- 
ied, exclusive  of  the  tax  for  public  roads,  for 
the  support  of  paupers,  and  for  public  bridg- 
es and  buildings.  Is  4  mills,  which  is  1%'  mills 
in  excess  of  50  per  cent  upon  the  state  tax 
of  5  mills;  that  a  tax  of  Vio  of  1  mill  up- 
on the  taxable  property  of  the  county  would 
raise  a  sum  sufficient  to  discharge  the  liabil- 
ities of  the  county  for  the  current  year  for 
its  poor,  and  an  equal  amount  will  be  suffi- 
cient to  build,  repair,  and  maintain  the  pub- 
lic buildings  and  bridges;  that  it  Is  the  In- 
tention of  the  tax  collector  to  collect  the 
amounts  raised  under  the  levy  and  turn  the 
same  over  to  the  county  treasurer;  and  that 
it  is  the  intention  of  the  treasurer  to  min- 
gle all  the  sums  collected  for  the  various  pur- 
poses set  forth  in  the  levy  into  one  common 
fund,  and  to  pay  county  warrants  out  of  the 
common  fund,  without  keeping  the  fund  sep- 
arate and  paying  the  sums  collected  for  a 
specific  pur];)ose  only  upon  the  obllgatloni 
contracted  for  the  specific  purpose. 

The  defendants  answered  that  the  county 
of  Early  was  indebted,  on  January  1,  19UU 
"exclusive  of  about  $3,000  to  the  First  Na- 
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tional  Bank  of  ArUngton,**  In  tbe  sum  of  |12»- 
921.55,  as  follows: 

To  Dr.  J.  H.  CiOBier,  borrowed 
money  $  2,080  00 

To  Mrs.  E.  A.  Ghipstead,  borrowed 
money  1,000  00 

To  bonds  and  interest  due  January 
1,  1911 8,250  00 

To  Good  Roads  Machine  Company 
(contract)   2,000  00 

To  Disinfectant  Ck>mpany  (open  ac- 
count 1910)  1,046  00 

To  Bank  of  Arlington 8,081  00 

$15,632  95 

It  was  farther  answered  that  the  revenues 
for  pnblic  buildings,  bridges,  etc,  under  the 
levy  for  the  year  1911.  would  be  $9,257.80; 
that  the  commissioners  expended  in  that 
year,  in  the  erection  of  bridges,  $2,030,  ac- 
cording to  an  itemized  statement  attached, 
for  repairing  the  courthouse  $325,  in  repairs 
on  bridges  $1,000,  none  of  which  building  and 
repairing  items  exceeded  $300,  said  building 
and  repairing  having  been  done  with  the  ma- 
terial and  labor  furnished  by  the  defendants; 
that  there  are  certain  other  bridges  over 
named  streams  and  designated  places  which 
In  the  aggregate  will  cost  $9,600,  which  must 
be  erected  as  soon  as  funds  are  collected  for 
that  purpose  and  in  the  early  part  of  1912; 
that  there  were  no  funds  on  hand  for  the 
purpose  of  meeting  the  expenses  incurred  for 
maintaining  the  poor  of  the  county  on  Jan- 
uary 1, 1911 ;  that  the  levy  for  1910  for  pau- 
pers was  $534JL8  less  than  the  amount  ex- 
pended for  said  purpose,  and  that  the  com- 
missioners borrowed  $1,945.35  with  which  to 
maintain  the  poor  of  the  county  for  the  year 
1911;  that  there  is  now  outstanding  against 
the  county  this  obligation  and  $339  in  unpaid 
warrants  issued  to  the  parties  themselves,  an 
itemized  statement  of  which  warrants  is  at- 
tached to  the  answer;  that  the  rate  of  in- 
crease in  the  expenses  of  maintaining  the 
paupers  of  said  county  for  the  last  three 
years  has  been  40  per  cent  iier  annum;  that 
the  amount  raised  in  the  present  levy  is  not 
enough  to  meet  the  monthly  payments  to  the 
paupers  of  the  county  as  they  become  due 
between  now  and  the  next  tax  levy  for  this 
specific  purpose.  It  Is  admitted  that  the  tax 
collector  intends  to  collect  the  taxes  as  lev- 
ied, under  the  law,  and  turn  the  same  over 
to  the  treasurer  of  the  county;  but  it  is  de- 
nied that  it  is  the  intention  of  the  treasurer 
to  mingle  the  funds  collected  for  specific  pur- 
poses into  one  general  fund,  as  charged  in 
the  petition. 

The  plaintiffs  offered  evidence  showing 
that  the  grand  jury  of  the  county,  during 
the  spring  term,  1911,  made  no  recommenda- 
tion with  regard  to  the  levying  of  any  taxes 
for  the  year  1911,  nor  had  any  prior  or 
subsequent  grand  Jury  convening  in  said 
county  during  the  year  1911  made  any  rec- 
ommendation in  regard  to  the  levying  of 
taxes.  The  defendants  introduced  afQdayits 
of  J.  J.  Smith,  treasurer  of  the  county,  show- 


ing that  there  was  an  Indebtedness  against 
the  county,  on  January  1,  1911,  for  debts 
incurred  by  the  county  during  the  year  1910 
and  becoming  due  during  the  year  1911,  ag- 
gregating $15,512;  that  at  the  beginning  of 
the  year  1911  there  was  nothing  to  the  cred- 
it of  the  pauper  fund  of  the  county;  that 
the  county  commissioners  had  to  borrow 
money  with  which  to  meet  the  current  ex- 
penses of  the  year;  that  the  expense  of 
maintaining  the  poor  was  a  part  of  the  cur- 
rent expenses;  that  this  money  was  bor- 
rowed of  Mrs.  Ghipstead  and  Dr.  (Cozier; 
that  of  this  borrowed  money  there  was  used 
enough  to  pay  off  the  warrants  issued  to  the 
paupers,  which  amount  r^resents  all  mon- 
eys paid  to  paupers  for  the  year  1911,  and 
the  balance  of  $339  is  now  outstanding,  un- 
paid by  the  treasurer;  that  the  amount  of 
said  money  borrowed  for  the  current  ex- 
penses from  the  above-named  parties,  spent 
or  used  in  paying  warrants  to  the  county 
paupers,  was  $1,945.35,  which  sum  has  not 
been  paid  to  the  parties  from  whom  It  was 
borrowed,  and  is  now  outstanding  against 
the  county;  "that  the  sums  of  money  bor- 
rowed the  present  year  by  the  county  of 
Early  through  its  board  of  commissioners 
of  roads  and  revenues  from  Mrs.  R.  A.  Ghip- 
stead and  J«  H.  Grozler  was  not  paid  out 
for  the  special  purpose  of  supporting  pau- 
pers, and  it  was  not  deposited  with  depo- 
nent to  be  paid  out  for  the  specific  purpose 
of  supporting  the  paupers,  but  was  held  as 
a  general  fund  and  was  paid  out  on  the 
county's  warrants  as  they  were  presented  to' 
deponent,  first  presented  being  first  paid, 
without  regard  to  the  nature  of  the  liability 
which  the  warrant  was  given  to  discharge, 
some  being  paid  out  generally  for  the  ex- 
penses of  the  county  as  they  arose,  and  all 
done  by  order  of  said  county  commissioners.** 
The  court  rendered  the  following  Judg- 
ment: "It  appears  affirmatively  from  the 
pleadings  and  the  evidence  in  this  case  that 
the  board  of  commissioners  of  roads  and 
revenues  of  Early  county,  in  making  the 
assessment  of  taxes  for  that  county  for  the 
year  1911,  not  only  made  assessments  of 
taxes  for  public  buildings  and  bridges,  and 
also  for  the  support  of  the  poor,  authorized 
to  be  collected  as  extra  taxes,  and  taxes 
for  Improving  and  maintaining  the  public 
roads,  and  also  for  educational  purposes, 
but  also,  in  addition  thereto  and  over  and 
above  the  assessment,  made  other  assess- 
ments of  taxes  for  the  purposes  enumerated 
under  subsections  1,  3,  4,  5,  6,  and  9  of 
section  613  of  the  Olvil  Gode  of  1910,  which 
last-mentioned  assessments  amounted  in  the 
aggregate  to  4  mills,  and  to  1^  mills  In 
excess  of  50  per  cent  upon  the  state  tax  of 
5  mills.  It  also  affirmatively  appears  that 
such  assessment  was  made  by  the  board  of 
commissioners  without  the  recommendation 
of  the  grand  Jury.  This  being  true,  I  con- 
clude that  under  the  provision  of  section 
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608  of  the  CSyfl  Code,  and  the  ruling  of  the 
Supreme  CJourt  In  Waller  v.  Perkins,  52  Ga. 
238,  239,  and  Sullivan  v.  Yow,  125  Ga.  327,  54 
S.  EL  178,  the  commissioners  of  roads  and 
revenues  of  Early  county,  in  the  absence  of 
a  recommendation  by  the  grand  Jury  author- 
izing it,  were  without  authority  to  assess  said 
sum  of  4  mills  on  the  amount  of  the  state 
tax,  and  that  said  excess  of  1^  mills  over 
and  above  the  sum  of  50  per  cent  on  the 
amount  of  state  tax  Is  unauthorized  and  il- 
legal. It  is  therefore  ordered,  considered,  and 
adjudged  that  J.  G.  lioyless,  the  tax  collector 
of  Early  county,  be  and  he  is  hereby  enjoined 
and  restrained  from  collecting  as  county 
taxes  for  the  present  year,  exclusive  of  said 
extra  and  special  taxes  so  assessed,  and 
which  are  not  interfered  with,  any  sum  so 
assessed  by  said  commissioners  for  said 
county  taxes  for  Early  for  the  present  year 
in  excess  of  2^  mills,  or  50  per  cent  upon 
the  state  tax." 

B.  R.  Collins  and  Glessner  &  Park,  all  of 
Blakely,  and  Little  &  Powell,  of  Atlanta, 
for  plaintiffs  in  error.  R.  H.  Sheffield,  of 
Blakely,  for  defendants  in  error. 

BECK,  J.  (after  stating  the  facts  as 
above).  The  important  and  controlling  ques- 
tion involved  in  this  case  is  whether  the 
levying  of  a  tax  to  pay  accumulated  debts 
is  one  of  those  included  in  the  provision  for 
recommendation  by  the  grand  jury,  or  wheth- 
er the  ordinary  or  county  commissioners  can 
levy  it  without  regard  to  any  recommenda- 
tion of  the  grand  jury.  This  question  in- 
volves the  determination  of  whether  section 
507  of  the  CivH  Code  of  1910  is  to  be  con- 
strued in  connection  with  and  as  affected  by 
sections  508  and  510.  Without  going  back 
of  the  Code  of  1863  to  determine  the  origin 
of  the  legislation  involving  these  sections, 
their  status  and  history  from  that  time  may 
be  considered  with  a  view  to  reaching  a 
proper  construction  of  them. 

In  the  original  Code  the  levy  of  taxes  for 
certain  specified  purposes,  such  as  the  erec- 
tion of  courthouses,  jails,  etc.,  was  author- 
ized without  recommendation  of  the  grand 
jury.  By  section  481  of  that  Code  it  was 
declared:  "Justices  of  the  inferior  court 
have  power  to  raise  a  tax  for  county  pur- 
poses, over  and  above  the  tax  they  are  here- 
inbefore empowered  to  levy,  and  not  to  ex- 
ceed fifty  per  cent  upon  the  amount  of  the 
state  tax  for  the  year  it  is  levied,  provided 
two-thirds  of  the  grand  jury  at  the  first  or 
spring  term  of  their  respective  counties  rec^ 
ommend  such  tax."  By  section  483  it  was 
declared:  "If  from  any  cause  such  grand 
jury  is  not  impaneled,  or  they  adjourn  with- 
out taking  any  action  thereon,  or  they  refuse 
to  make  such  recommendation  sufiicient  to 
discharge  any  judgment  that  may  have  been 
obtained  against  the  county,  or  any  debt  for 
the  payment  whereof  there  is  a  mandamus, 
or  the   necessary   current  expenses  of   the 


year,  such  justices  may  levy  the  necessary 
tax  without  such  recommendation,"  By  sec- 
tion 485  provision  was  made  for  a  creditor 
to  compel  a  tax  to  be  levied  or  for  a  tax- 
payer to  resist  it  Section  486  stated  the 
purposes  for  which  county  taxes  should  be 
assessed:  One  of  them  was:  "To  pay  the 
legal  indebtedness  of  the  county,  due  or  to 
become  due  during  the  year,  or  past  due** 
After  this  followed  the  section  upon  whicb 
the  present  controversy  mainly  rests.  It 
reads  as  follows:  "When  debts  have  ac- 
cumulated against  the  county  so  that  one 
hundred  per  cent  on  the  state  tax,  or  the 
amount  specially  allowed  by  local  law,  can- 
not pay  the  current  expenses  of  the  county 
and  the  debt  in  one  year,  they  shall  be  paid 
off  as  rapidly  as  possible,  at  least  tw^ity- 
flve  per  cent  every  year," 

It  will  be  seen  at  a  glance  that  these  sec- 
tions are  far  from  clear,  and  are  difficult 
if  not  impossible,  to  reconcile  with  each  oth- 
er in  all  respects.  The  authority  to  levy  a 
tax  of  50  per  cent  upon  recommendation  of 
the  grand  jury,  over  and  above  the  special 
tax  already  authorized,  is  followed  by  a  pro- 
vision, in  case  they  fail  or  refuse  to  make 
the  recommendation,  which  mentions  the  pay- 
ment of  any  debts  in  judgment  or  for  wliich 
there  is  a  mandamus,  as  well  as  current  ex- 
penses of  the  year.  This  apparently  con- 
templates primarily  a  recommendation  of 
the  grand  jury  to  levy  a  tax  to  pay  such 
debts,  and  the  action  of  the  justices  of  the 
inferior  court  only  in  the  event  they  failed 
to  make  recommendation.  Here,  also,  only 
a  particular  class  of  debts  is  mentioned.  On 
the  face  of  it  the  second  section  above  quot- 
ed contains  no  express  limitation  as  to 
amount  But  this  court  held  that  the  two 
should  be  construed  together,  and  that  the 
authority  of  the  justices,  or  their  successors, 
the  ordinary  or  county  commissioners,  to 
levy  without  recommendation,  was  not  more 
extensive  than  the  power  to  levy  with  a  rec- 
ommendation. Waller  v.  Perkins,  52  Ga.  234. 
The  next  section,  in  stating  the  purposes  for 
which  county  taxes  may  be  levied,  refers  to 
the  "legal  indebtedness  of  the  county,"  and 
does  not  confine  it  to  a  debt  which  may  have 
been  reduced  to  judgment  or  in  regard  to 
which  a  mandamus  may  have  been  obtained. 
Then  follows  the  provision  already  quoted, 
which  no  longer  adheres  to  the  50  per  cent 
limitation,  but  provides  that  if  debts  have 
accumulated  against  the  county,  so  that  "one 
hundred  per  cent  of  the  state  tax"  ca'nnot 
pay  the  current  expenses  and  the  debts  in 
one  year,  they  shall  be  paid  off  as  rapidly 
as  possible,  at  least  25  per  cent  each  year. 

The  inferior  court  having  been  abolished, 
in  later  Codes  the  ordinary  or  county  com- 
missicmers  took  their  place  in  regard  to  coun- 
ty taxation.  These  provisions  were  contain- 
ed in  the  Code  of  1868  and  in  those  of  1873 
and  1882  in  the  same  order  in  which  they  oc- 
curred in  the  Code  of  1863.     In  1881   the 
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Legislature  passed  an  act  proriding  for  cas- 
es where  the  spring  term  of  the  court  might 
adjourn  before  the  grand  Jury  had  made 
their  general  presentments.  In  the  Code  of 
1882  this  act  was  incorporated  as  a  part  of 
the  section  already  existing  for  cases  where 
a  grand  jury  was  not  impaneled  or  failed  to 
act  Thus  at  the  close  of  that  section  ap- 
pears the  proviso:  "Such  tax*  shall  not  ex- 
ceed the  levy  last  recommended  by  a  grand 
jury  for  such  county."  In  this  form  it  was 
incorporated  into  the  Code  of  1895,  and  again 
in  that  of  1910,  and  each  time  was  adopted 
by  the  Legislature.  As,  however,  the  limita- 
tion upon  the  power  of  a  previous  grand  Ju? 
ry  was  the  same  as  that  upon  the  grand  ju- 
ry for  that  term,  this  did  not  materially  af- 
fect such  limitation,  as  already  construed  by 
this  court. 

In  Amett  v.  Griffin,  60  Qa.  349,  a  county 
tax  of  199%  per  cent  upon  the  state  tax  was 
levied  and  resisted.  This  court  upheld  the 
levy.  In  doing  so  it  determined  what  item 
could  be  levied  without  recommendation  of 
the  grand  jury,  and  that  their  aggregate 
was  more  than  99%  per  cent,  thus  leaving 
approximately  100  per  cent  over  and  above 
such  special  items.  Referring  to  the  decision 
in  52  Ga.  233,  supra,  Jackson,  Judge,  said  that 
it  was  there  held  that  the  ordinary  could  levy 
a  tax  for  county  buildings  without  recom- 
mendation of  the  grand  jury;  that  besides 
this  he  could  levy  to  pay  judgments,  etc., 
not  exceeding  50  per  cent;  and  that  as  to 
iaccumulated  debts,  where  50  per  cent,  would 
not  pay  them,  the  grand  jury  may  go  to  the 
extent  of  100  per  cent  to  pay  them,  and  in 
such  cases  creditors  have  the  right  to  25 
per  cent  of  this  sum,  if  there  be  not  enough 
to  pay  the  current  expenses  and  the  debt. 
It  was  accordingly  held  that,  the  grand  jury 
having  reconmnended  100  per  cent,  and  the 
special  items  which  could  be  levied  without 
recommendation  covering  99%  per  cent,  the 
whole  levy  was  legal.  This  recognized  the 
fact  that  a  levy  to  pay  indebtedness  fell  with- 
in the  purview  of  the  grand  jury  to  recom- 
mend, subject  to  the  right  and  duty  to  make 
the  levy  if  they  failed  or  refused  to  act. 
The  same  rule  is  recognized  in  the  case  of 
Sullivan  V.  Yow,  125  Ga.  326,  54  S.  B.  173. 
In  that  case  50  per  cent  was  mentioned  as 
the  limit,  but  no  accumulated  debts  were  in- 
volved, so  that  the  100  per  cent  limit  could 
apply. 

The  codiflers  of  the  Code  of  1895  took  the 
section  with  reference  to  accumulated  debts 
from  the  position  which  it  had  occupied  since 
the  adoption  of  the  Code  of  1863,  and  placed 
it  along  with  sections  touching  special  and 
extra  taxes,  in  advance  of  the  section  au- 
thorizing the  ordinaries  to  raise  a  tax  for 
county  purposes,  "over  and  above  the  tax 
they  are  hereinbefore  empowered  to  levy, 
not  exceeding  fifty  per  cent  upon  the  amount 
of  the  state  tax  for  the  year  it  is  levied," 
upon  recommendation  of  the  grand  jury ;  and 


in  that  position  it  was  adopted  in  the  Code 
of  1895  and  that  of  1910.  Perhaps  the  reason 
for  the  transposition  arose  from  the  radical 
change  made  by  the  Constitution  of  1877  in 
regard  to  the  incurring  of  indebtedness  by 
counties  and  municipalities.  Prior  to  that 
time  debts  had  been  incurred  with  great 
freedom,  and  sometimes  unwisely  and  disas- 
trously. The  constitutional  convention  de- 
termined to  put  a  check  upon  extravagance 
or  the  Incurring  of  indebtedness  by  such 
political  bodies.  They  therefore  provided 
that  no  county  or  municipal  corporation 
should  incur  any  new  debt  except  for  a  tem- 
porary loan  to  supply  casual  deficiencies  of 
revenue,  not  to  exceed  one-fifth  of  1  per 
cent  of  the  assessed  value  of  the  property 
therein,  without  the  assent  of  two-thirds  of 
the  qualified  voters  thereof  at  an  election 
for  that  purpose.  It  was  also  declared  that 
at  or  before  incurring  any  bonded  indebted- 
ness the  county  or  municipality  should  pro- 
vide for  the  assessment  and  collection  of  an 
annual  tax,  sufQcient  in  amount  to  pay  the 
principal  and  interest  of  said  debt  within 
30  years  from  the  date  of  the  incurring  of 
said  indebtedness.  Civil  Code  1910,  |  6564. 
As  the  Constitution  thus  required  a  per- 
manent provision  for  the  collection  of  a  tax 
to  pay  bonded  indebtedness,  as  to  such  in- 
debtedness it  superseded  and  rendered  un- 
necessary any  recommendation  of  a  grand 
jury  in  regard  to  it  As  to  indebtedness 
other  than  bonded  indebtedness,  this  was 
also  prohibited,  except  upon  an  election,  and 
excepting  a  loan  to  meet  casual  deficiencies. 
It  being  thus  provided  that  debts  could  not 
be  incurred  merely  at  the  will  of  the  ordinary 
or  commissioners,  but  required  the  sanction 
of  a  popular  vote,  it  is  probable  that  the 
codiflers,  therefore,  thought  that  a  complete 
change  had  been  made  in  the  status  of  debts 
which  could  be  legally  incurred  by  the  coim- 
ty,  and  that  they  thereafter  occupied  a  fixed 
position.  By  section  440  et  seq.  of  the  Code 
of  1910  provision  is  made  in  regard  to  elec^ 
tion  for  the  purpose  of  incurring  bonded  in- 
debtedness. In  the  notice  to  be  given  it 
must  be  specified  what  amount  of  bonds  are 
to  be  issued,  for  what  purpose,  what  interest 
they  are  to  bear,  and  how  much  principal 
and  interest  is  to  be  paid  annually,  and 
when  the  bonds  are  to  be  paid  ofC.  By  the 
act  of  1904  (Civil  Code  1910,  |  463  et  seq.) 
a  similar  provision  is  made  in  regard  to 
incurring  indebtedness  other  than  bonded 
indebtedness;  and  in  this  it  is  also  declared 
that  the  notice  shall  specify  the  amount  of 
the  debt  to  be  incurred,  for  what  purpose, 
what  amount  of  the  debt  is  to  be  paid  annu- 
ally or  at  stated  periods,  and  the  terms  of 
the  contract  under  which  the  debt  is  to  be 
incurred. 

Thus  by  the  Constitution  counties  are  pro- 
hibited from  incurring  any  indebtedness  ex- 
cept in  the  manner  therein  pointed  out  and 
they  are  required  to  make  provision  in  ad- 
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vance  in  regard  to  the  payment  by  taxation 
of  bonded  Indebtedness.  And  by  the  acts  of 
the  Legislature  similar  provision  as  to  spec- 
ifying the  times  of  payment  of  debts  other 
than  bonded  Indebtedness  is  required.  This 
works  so  radical  a  change  in  the  old  system 
of  creating  debts  that  it  would  be  useless  to 
say  that  the  county  was  bound  to  provide  in 
advance  how  and  when  the  debt  should  be 
paid  and  the  people  should  ratify  that  dec- 
laration, and  yet  the  payment  should  depend 
upon  a  recommendation  of  a  grand  jury. 
And,  as  said  above  in  the  case  of  Sullivan 
y.  Yow,  supra,  there  were  no  accumulated 
debts,  and  what  was  said  in  that  case  had  no 
application  to  the  section  of  the  Code  now 
under  consideration.  We  are  of  the  opinion, 
therefore,  that  under  the  present  status  of 
the  law,  if  there  is  a  legal  Indebtedness  of  a 
county  Incurred  In  a  manner  authorized  by 
law,  it  is  contemplated  that  It  shall  be  paid 
in  the  manner  previously  fixed,  and  that  the 
tax  levy  of  the  difference  between  the  current 
expenses  and  100  per  cent  upon  the  state  tax 
can  be  made  without  recommendation  of  the 
grand  jury.  This  is  reinforced  by  the  require- 
ment that  at  least  25  per  cent  shall  be  paid 
in  each  year,  and  the  fact  that  the  creditor 
may  bring  mandamus  to  compel  the  levy  of 
the  tax  and  any  taxpayer  may  contest  the 
proceeding.  With  a  legal  indebtedness  and 
the  terms  of  payment  fixed  upon  a  county 
in  a  manner  prescribed  by  the  Constitution, 
with  the  right  in  the  creditor  to  proceed 
by  mandamus  to  compel  the  levy  of  a  tax 
for  the  purpose  of  Its  payment,  with  a  pro- 
vision for  the  levy  of  the  difference  between 
the  amount  of  the  current  expenses  and  the 
amount  of  the  state  tax,  and  a  requirement 
for  the  payment  of  at  least  25  per  cent,  per 
annum,  the  recommendation  of  the  grand 
jury  could  neither  prevent  nor  assist  in  the 
carrying  out  of  the  law  in  this  regard,  and 
it  would  be  more  ornamental  than  substan- 
tial. If  the  Indebtedness  is  a  contractual 
one,  and  is  legal  under  the  Constitution  and 
law.  It  requires  no  recommendation  of  the 
grand  jury  to  levy  a  tax  .for  the  difference 
between  current  expenses  and  100  per  cent 
on  the  state  tax  to  pay  it  We  are  dealing 
here  with  the  question  of  contractual  debts, 
and  not  with  liabilities  arising  from  the 
breach  of  a  contract,  or  the  like.  No  ques- 
tion of  such  liability  is  raised  in  this  case, 
or  as  to  taxation  to  pay  it,  and  it  Is  un- 
necessary now  to  discuss  their  status.  If  a 
debt  is  legal  and  legally  Incurred,  and  Is 
not  paid  at  the  time  when  It  falls  due,  it 
remains  a  legal  debt  and  ranks  as  an  accumu- 
lated debt 

It  is  evident  that  the  presiding  judge 
placed  a  different  construction  upon  sec- 
tion 507  of  the  Civil  Code  from  that  above 
indicated  as  the  proper  one.  It  Is  clear  that 
the  amount  necessary  to  pay  the  bonded  in- 
debtedness  falling  due  (alleged  to  be  $3,250) 


is  a  proper  item  of  the  tax  levy.  As  to  oth& 
matters  which  are  claimed  to  be  debts  of 
the  county,  and  which  are  not  covered  by 
specific  items  of  the  tax  levy,  such  as  for 
the  support  of  paupers,  maintenance  of  pub- 
lic buildings,  etc.,  it  does  not  appear  with 
sufSdent  clearness  whether  they  are  in  fact 
legal  debts  of  the  county,  so  that  this  court 
may  give  direction  in  regard  to  them.  We 
deem  it  best  to  reverse  the  judgment  and  re- 
mand the  case  to  the  court  below,  with  di- 
rection that  he  rehear  it  and  determine  what 
part  of  the  tax  which  it  is  proposed  to  levy 
and  collect  under  item  1  of  the  tax  levy 
may  properly  be  enforced  and  what  cannot 
Judgment  reversed,  with  directioiu  All 
the  Justices  concur. 
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SOTTTHBRN  COLLEGE  OF  IffEDIGINB 
AND  SUBGEBY  et  aL  v.  NOLAN 

et  aL 

(Supreme  Court  of  Georgia.     Sept  24,  IBVL) 

(SyUahuB  hy  the  Court.) 
Appeal  and  Ebbob  (}  776*)~DiSMi88Air-As- 

SIONMENTS  OF  EbBOB. 

Where,  upon  an  application  for  mandamus, 
a  general  demurrer  to  the  answer  of  the  re- 
spondents and  a  motion  to  strike  the  answer 
are  overruled,  and  this  ruling  of  the  court  be- 
low is  brought  to  this  court  by  writ  of  error, 
and  the  bill  of  exceptions  contains  no  assign- 
ment of  error  upon  a  final  ruling  of  the  court, 
this  court  is  without  jurisdiction  to  entertain 
the  writ  of  error;  and  in  the  present  case 
the  writ  of  error  is  dismissed,  but  leave  is 
given  to  the  plaintiffs  in  error  to  withdraw  the 
copy  of  the  bill  of  exceptions  on  file  in  the 
court  below  and  file  the  same  as  a  {pendente 
lite  bill  of  exceptions. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  3115-B119;  Dec  Dig.  { 
776.*] 

Error  from  Superior  Court,  Cobb  County; 
N.  A.  Morris,  Judge. 

Petition  by  the  Southern  College  of  Medi- 
cine and  Surgery  and  others  for  a  writ  of 
mandamus  against  C.  T.  Nolan  and  others. 
Judgment  for  defendants,  and  plaintiffs 
bring  error.    Dismissed. 

Clay  &  Morris,  of  Marietta,  and  J.  W.  & 
J.  D.  Humphries  and  Jno.  L.  Hopkins  & 
Sons,  all  of  Atlanta,  for  plaintiffs  in  error. 
D.  W.  Blair,  of  Marietta,  and  T.  S.  Felder, 
Atty.  Gen.,  for  defendants  In  error. 

BECK,  J.  The  Southern  College  of  Med- 
icine and  Surgery,  a  corporation  under  the 
laws  of  Georgia,  F.  E.  Gibson,  and  other8» 
filed  their  petition  for  mandamus  against  G. 
T.  Nolan  and  others,  composing  the  State 
Board  of  Medical  Examiners  for  the  Regu- 
lar School  of  Medicine. 

"The  defendants  filed  an  answer  to  said 
petition,  and  to  this  answer  petitioners  filed 
a  demurrer,  and  likewise  a  motion  to  strike 
said  answer  and  to  make  the  mandamus  ab- 
solute.   Upon  hearing  said  demurrer  to  said 
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answer  and  the  motloQ  to  strike  said  an- 
swer, the  court,  on  the  8th  day  of  June, 
1912,  overruled  said  demurrer,  and  also 
overruled  and  denied  the  motion  to  strike 
said  answer.  Said  judgment  overruling 
said  demurrer  was  made  on  June  8,  1912. 
The  Judgment  overruling  the  motion  to 
strike  said  answer,  and  denying  said  motion, 
was  made  on  June  8,  1012.  Petitioners  ex- 
cept to  the  judgment  overruling  said  de- 
murrer to  the  answer,  and  assign  the  same 
as  error,  and  say  that  the  court  erred  in  not 
sustaining  said  demurrer  and  striking  said 
answer,  upon  each  and  every  ground  named 
In  said  demurrer.  Petitioners  except  to  the 
judgment  of  the  court  overruling  their  mo- 
tion to  strike  the  answer  of  the  defendants, 
and  assign  said  judgment  as  error,  and  say 
that  said  motion  to  strike  said  answer 
should  have  been  sustained  by  the  court 
upon  each  and  every  ground  named  in  said 
motion." 

The  aiiotation  just  set  forth  states  all  the 
motions  that  were  made  pj  the  parties  on 
the  hearing  of  the  application  for  manda- 
mus, and  all  the  exceptions  made  to  the  rul- 
ing of  the  court  upon  motion  of  the  parties. 
While  no  formal  motion  was  made  to  dis- 
miss the  bill  of  exceptions,  suggestion  is 
made  in  the  brief  of  counsel  for  def^idants 
in  error  that  the  writ  of  error  is  prema- 
turely brought  to  this  court,  as  the  case  is 
still  pending  in  the  court  below,  and  that 
this  court  is  without  jurisdiction  to  enter- 
tain the  writ  of  error.  We  are  of  the  opin- 
ion that  the  contention  of  the  defendants  in 
error  is  clearly  correct.  Undoubtedly  the 
case  is  still  pending  in  the  court  below.  No 
ruling  was  made  by  the  court  which  finally 
disposes  of  the  cause,  and  no  exception  is 
taken  to  any  decision  or  judgment  of  the 
court,  which,  if  it  had  been  rendered  as 
claimed  by  the  plaintiffs  in  error,  would 
have  been  a  final  disposition  of  the  cause 
as  to  them.  The  exceptions  are,  as  Is  dis- 
closed in  the  statement  of  facts,  to  the 
overruling  of  the  general  demurrer  to  the 
defendants'  answer  and  the  refusal  to  strike 
the  same.  Had  the  plaintiffs  in  error  ex- 
cepted to  the  refusal  of  the  court  to  make 
the  mandamus  absolute,  then,  although  the 
court  had  overruled  the  motion  to  strike  the 
answer  and  the  plea,  it  would  have  been 
competent  for  plaintiffs  in  error  to  bring 
the  cause  to  this  court  by  writ  of  error,  and 
have  the  decision  upon  the  motion  to  make 
the  mandamus  absolute  reviewed  here,  un- 
der the  rulings  in  the  cases  of  Southern  Ry. 
Ck>.  V.  Atlanta  Stove  Works,  128  Ga.  207,  57 
S.  B.  420,  and  Tarver  v.  Mayor  of  Dalton. 
134  Ga.  462,  67  S.  E.  020,  20  L.  R.  A.  (N. 
S.)  188,  20  Ann.  Gas.  281.  But  in  the  pres- 
ent case,  while  the  plaintiffs  In  error  made 
a  motion  to  have  the  mandamus  made  ab- 
solute, it  is  not  recited  in  the  bill  of  ex- 
ceptions that  the  court  made  an  express  rul- 
ing upon  that  motion,  though  it  may  be  in- 


ferred that  the  court  denied  it  Such  a  rul- 
ing, as  we  have  stated  above,  would  have 
be^i  a  final  disposition  of  the  case;  but  no 
exception  is  taken  to  that  ruling. 

We  therefore  hold  that  the  case  is  pre- 
maturely brought  to  this  court,  and  that 
the  court  cannot  at  this  time  entertain  juris- 
diction thereof.  But  direction  is  given  that 
counsel  for  plaintiffs  in  error  be  permitted 
to  withdraw  the  copy  of  the  bill  of  excep- 
tions on  file  in  the  court  below,  and  file  the 
same  as  a  pendente  lite  bill  of  exceptions. 

Writ  of  error  dismissed,  with  direction. 
All  the  justices  concur,  except  ATKINSON, 
J.,  disqualified. 


(128  Qa.  7U) 
BRTAN  V.  JONES. 
(Supreme  Court  of  Georgia.    Sept  24,  1012.) 

(ByUahu9  5ir  ike  OowrtJ 

JUDOUSNT  (i  951*)— FOBMEB  REOOVSBT— BVI- 
DBNOK. 

Under  the  pleadings  and  evidence  in  the 
case,  the  court  did  not  err  in  directing  the  jury 
to  retnm  a  verdict  sustaining  the  plea  of  for- 
mer recovery  and  of  res  judicata. 

[Bd.  Note.T-For  other  cases,  see  Judgment* 
Cent  Dig.  U  180^1812;   Dec.  Dig.  {  oBl.*] 

Error  from  Superior  Court,  Lnmpkiii 
County;   J.  B.  Jones,  Judge. 

Action  by  Martin  Bryan  against  W.  H. 
Jones,  as  administrator.  Judgment  for  de- 
fendant, and  plaintifr  brings  error.  Af- 
firmed. 

O.  J.  Lilly,  of  Dahlonega,  for  plaintiff  in 
error.  H.  H.  Perry  and  W.  B.  Sloan,  both 
of  Gainesville,  and  R.  H.  Baker,  of  Dahlo- 
nega, for  defendant  in  error. 

BEX3K,  J.  Martin  Bryan  brought  suit 
against  W.  H.  Jones,  administrator  of  the 
estate  of  G.  W.  Bruce,  deceased,  to  recover 
the  value  of  services  rendered  to  the  de- 
ceased during  the  closhig  days  of  his  life, 
covering  a  period  of  several  months,  and 
consisting  in  the  plaintifl*s  remaining  with, 
and  nursing  and  caring  for,  Mr.  Bruce,  and 
looking  after  his  household  and  business  af- 
fairs. The  administrator  answered  general- 
ly, and  filed  a  special  plea  of  former  recov- 
ery and  of  res  judicata.  Upon  the  trial  of 
tb^  issue  made  by  this  special  plea  the, 
court  directed  the  jury  to  return  a  verdict 
in  favor  of  the  plea  and  against  the  plain- 
tiir.  The  evidence  introduced  by  the  admin- 
istrator in  support  of  his  plea  of  res  ju- 
dicata was  the  record  In  a  former  suit  be- 
tween the  said  Jones,  administrator,  as 
plaintiff,  and  the  said  Bryan,  as  defendant, 
in  which  suit  the  administrator  sought  to 
recover  from  Bryan  certain  furniture  and 
certain  money,  consisting  of  gold  coin  and 
currency,  which  it  was  alleged  belonged  to 
the  estate  of  Bruce  and  was  wrongfully  car- 
ried off  and  retained  by  Bryan.  In  his  an- 
swer to  that  suit  Bryan  denied  that  he  had 
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In  his  possession  any  money  or  property  be- 
longing to  the  estate  of  Bmce,  and  averred 
that  all  money  and  property  taken  posses- 
sion of  by  him  was  so  held  by  virtue  of  a 
gift  from  Bruce,  and  was  paid  to  him  on  ac- 
count of  services  rendered  the  latter.  Upon 
the  issues  thus  made  the  jury  returned  a 
verdict  in  favor  of  Bryan  as  to  the  currency 
and  in  favor  of  the  administrator  as  to  the 
gold  and  the  furniture.  The  Judgment  in 
that  case  was  relied  upon  by  the  defendant 
in  the  present  case  to  establish  the  plea  of 
former  recovery. 

We  are  of  the  opinion  that  under  the  facts 
of  this  case  the  verdict  finding:  that  the  plea 
of  former  recovery  and  of  res  Judicata  had 
been  established  was  properly  directed  by  the 
court  The  record  of  the  former  suit,  con- 
taining the  pleadings  in  that  suit,  the  evi- 
dence introduced  by  the  plaintiff  and  defend- 
ant in  the  same,  and  the  Judgment  of  the 
court,  shows  affirmatively  that  a  certain 
amount  of  currency  and  of  gold  coin,  amount- 
ing to  $440,  had  been  turned  over  by  G.  W. 
Bruce,  the  intestate  of  the  administrator, 
who  is  the  defendant  in  the  present  suit  and 
the  plaintiff  in  the  former  suit,  to  Bryan,  the 
plaintiff  in  the  present  suit  Bryan,  In  his 
plea  filed  to  the  former  suit,  alleged,  among 
other  things:  "G.  W.  Bruce  gave  the  de- 
fendant the  remainder  of  said  money,  to- 
gether with  said  gold  watch  referred  to  in 
said  i>etition,  and  said  household  and  kitchen 
furniture,  stating  to  defendant  then  and 
there  that  said  money,  watch,  and  household 
and  kitchen  furniture  was  given  to  him  on 
account  of  his  services  rendered  to  the  said 
G.  W.  Bruce  and  wife.  The  defendant  took 
and  carried  away  from  said  house  only  such 
money,  property,  and  furniture  as  was  given 
him  by  the  said  G.  W.  Bruce,  and  nothing 
mor&  The  allegations  in  paragraph  7  [that 
is,  of  the  petition  in  the  former  case,  which 
charged  that  Bryan  admitted  having  in  his 
possession  certain  furniture,  a  watch,  $500 
in  gold  coin,  and  other  moneys,  and  claimed 
that  they  had  been  given  to  him  by  G.  W. 
Bruce]  are  substantially  true;  but  defend- 
ant says  that  he  has  and  holds  possession  of 
said  furniture,  watch,  and  money  by  virtue 
of  a  gift  from  the  said  G.  W.  Bruce  to  the 
said  defendant,  as  is  set  forth  in  answer  to 
paragraph  6  of  said  petition."  While  the  de- 
fendant, in  his  plea  in  the  former  suit,  does 
call  the  money  and  property  turned  over  to 
him  a  *'gift"  he  also  shows  that  it  was  given 
to  him  on  account  of  his  services  rendered  to 
the  said  Bruce  and  his  wife.  The  Jury  try- 
ing the  former  case  found  for  the  plaintiff 
"as  to  the  gold  and  the  furniture  and  watch, 
and  for  the  defendant  as  to  the  currency  and 
that  pertaining  to  the  currency."  On  the 
trial  of  the  former  case  evidence  was  intro- 
duced tending  to  show  that  the  defendant 
admitted  getting  some  currency  and  also 
about  $500  in  gold  coin.  The  defendant  also 
introduced  in  that  case  one  witness,  P.  L. 


Lee,  who  testified  th^t  on  one  occasion.  Just 
a  few  days  before  the  death  of  Bruce,  the 
latter  "talked  to  Martin,  told  him  something, 
I  could  not  tell  what  he  was  telling,  and  he 
asked   Uncle  Jack,   he  told  him,  'Nothing/ 
that  he  had  Just  come  there  to  wait  on  him, 
and  didn*t  want  nothing.    I  never  heard  him 
tell  Martin;    Uncle  Winse  talked  low.    Mar- 
tin [Bryan]   then  got  the  money  out  from 
Uncle  Winse's  head,  and  gave   Babe  $10Ct, 
gave  me  $50,  and  my  wife  $50,  and  Uncle 
Jack  $50.    He  told  Martin  he  could  have  the 
rest,   or  balance — one.     Biartin  never  done 
anything,  only  Just  hung  up  the  pants;   told 
Unde  Winse  there  was  nothing  in  the  pock- 
ets.    That  was  about  five  days  before  he 
died.    «    *    «    During  the  time  that  I  had 
known  them.  Uncle  Winse  had  been  pretty 
feeble  most  of  the  time.    Martin  Bryan  look- 
ed after  their  affairs,  by  getting  their  wood, 
looking  after  them,  and  when  they  needed 
anything  they  always  sent  for  Martin.     He 
also  looked  after  the  fencing  and  repairs  of 
any  kind.    Uncle  Winse  said  that  night  that 
he  was  glad  he  had  lived  long  enough  to  give 
the  money  to  his  friends  who  had  waited  on 
him.     He  said  this   after  the  distribution. 
♦    ♦    ♦    Martin  Bryan  was  to   have  that, 
and  what  was  in  the  house.     Uncle  Winse 
told  him  that  what  was  in  the  house  was  his. 
That  was  the  night  he  gave  the  money  out. 
Just  after.    If  there  was  any  money  left  after 
the  distribution,  I  never  saw  it    Martin  Bry- 
an made   this  distribution.     I   don't  know 
whether  there  was  any  left  in  his  hands  or 
not    Uncle  Winse  told  him  the  balance  of  it 
was  his.     I  never  heard  Uncle  Winse  say 
how  much  money  he  had  there — always  told 
me   he   had   enough   to   do   him   and   Aunt 
Nancy.    The  night  the  money  was  distribut- 
ed, I  was  sitting  out  on  the  porch  when  he 
first  called  us.    I  went  in,  but  could  not  tell 
what  he  told  Martin  when  he  went  to  get 
the  money.     He  pulled  Martin  down  over 
him  and  said  something  to  him.    I  saw  Mar- 
tin get  the  pants  from  under  the  pillow.    The 
money  was  in  a  little  tobacco  sack.    I  mean 
to  say  that  I  saw  only  $250  in  that  pocket 
I  did  not  count  it     I  saw  it  after  it  was 
counted.    I  counted  mine  and  my  wife's.    I 
do  not  know  how  much  there  was  in  the 
pocket  altogether.    I  do  not  know  how  much 
there  was  left     I  heard  Unde  Winse  say 
that  Martin  could  have  the  balance.    I  don't 
know  how  much  there  was.     I  never  saw  it 
to  count    All  I  saw  was  what  was  counted 
out    Uncle  Winse  did  not  have  the  money  in 
hand  at  all.     He  had  it  under  his   head. 
Martin  Bryan  paid  out  the  money.    Babe  and 
Uncle  Jack  were  asked  by  Uncle  Winse  how 
much  he  owed  thenk    The  best  I  remember, 
he  says  to  Bryan  that  'the  balance  or  rest 
is  yours,  and  that  will  pay  you  for  waiting 
on  me.*    That  money  was  in  greenbacks." 

While  the  plaintiff  in  this  case,  the  defend- 
ant in  the  former  suit  did  not  pray  for  any 
affirmative  relief,  or  for  further  recovery,  it 
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is  clear,  under  the  eTidence  and  the  pleadings 
in  the  former  suit,  that  the  distinct  issue 
was  made  and  litigated  as  to  whether  the  de- 
fendant was  entitled  to  the  currency  and 
gold  for  his  services;  and  that  necessarily  in- 
volved the  question  as  to  whether  or  not  the 
administrator's  intestate  had  settled  with 
the  plaintiff  in  the  instant  case  for  his  serv- 
ices. And  when  the  Jury  returned  in  the 
former  case  a  verdict  in  favor  of  the  admin- 
istrator for  the  amount  of  gold  which  was 
in  the  defendant's  possession,  and  In  favor 
of  the  defendant,  the  plaintiff  In  the  present 
case,  for  the  currency,  it  was  the  equivalent 
of  finding  that  there  had  been  a  settlement 
between  the  administrator's  Intestate  and  the 
defendant  In  that  case  for  the  latter*s  serv- 
ices. While  Bryan,  the  plaintiff  in  error,  in 
his  pleadings  referred  to  the  gold  coin  and  the 
other  moneys  which  he  had  in  his  possession, 
and  which  came  from  the  administrator's  in- 
testate, as  a  gift,  he  also  alleges  that  it  was 
given  him  on  account  of  his  services.  The 
expressions  thus  used  in  the  pleadings,  "gift" 
and  "given  him  on  account  of  his  services,'* 
may  create  an  ambiguity;  but  the  pleader 
cannot  himself  take  advantage  of  this  am- 
biguity. It  is  manifest,  from  the  pleadings 
and  the  evidence  introduced  on  the  former 
trial,  that  the  plaintiff  in  the  present  case 
submitted  to  the  court  and  Jury  the  conten- 
tion that  all  the  money  which  he  had  receiv- 
ed from  Bruce  had  been  gott^i  by  virtue  of 
the  latter^s  obligation  to  pay  for  the  services 
rendered  him;  and  the  Jury  having  found 
that  a  part  of  the  money — that  is,  the  part 
which  was  in  gold  coin — should  be  returned 
to  Bmce's  administrator,  thus  finding  to  thkt 
extent  against  the  defendant,  the  plaintiff  in 
the  present  suit,  upon  the  issue  made  In  the 
former  suit  as  to  whether  that  money  had 
been  delivered  to  him  in  payment  for  his 
services,  he  will  not  be  permitted  to  set  up 
his  contention  that  the  money  which  he  had 
been  i)ermitted  to  hold  by  the  former  verdict 
of  the  Jury  was  not  in  full  payment  of  his 
claim  for  services. 

Judgment' affirmed.    All  the  Justices  con- 
cur. 


(US  Ga.  737) 

GILTiESPIB  et  al.  v.  EWING. 
(Supreme  Court  of  Georgia.     Sept  27,  1912.) 

(Syllalus  hy  the  Court.) 

t  Review  on  Appeal. 

None  of  the  exceptions  taken  to  the  in- 
structions given  to  the  jnr^,  when  considered 
in  connection  with  the  entire  charge,  require 
the  grant  of  a  new  trial. 

2.  Verdict  Authorized. 

The  evidence,  though  conflicting,  authoriz- 
ed the  verdict  and  the  refusal  of  a  new  trial 
will  not  be  disturbed. 

Error  from  Superior  Court,  €k>rdon  Coun- 
ty;  A.  W.  Kite,  Judge. 
Action  between  W.  J.  Gillespie  and  others 


and  R.  A.  Ewlng.    From  the  Judgment,  Gil- 
lespie and  others  bring  error.     Affirmed. 

F.  A.  Cantrell,  of  Calhoun,  and  MaJdv^, 
McCamy  &  Shumate,  of  Dalton,  for  :>!3:v 
tiflfs  in  error.  O.  N.  Starr,  of  Calhoun,  f.ir 
defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(138  Oa.  72ft) 

OTJTCAUI/r  ADVERTISING  CO.  v.  CLARY- 
HARPER  CO. 

(Supreme  Court  of  Georgia.     Sept  25,  1912.) 

(8yllaJ)U9  hy  the  Court.) 

Execution   (f  194*)— Advbbsi  Ci«aih— Evi- 
dence. 

On  the  trial  of  a  claim  case  before  the 
judge,  by  consent,  without  a  jury,  upon  an 
agreed  statement  of  facts,  the  evidence  author- 
ized a  finding  that  the  defendant  had  never  had 
title  to  the  property,  and  accordingly  there 
was  no  error  in  findmg  the  property  not  sub- 
ject. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  §§  571-574;   Dec.  Dig.  f  194.*] 

Error  from  Superior  Court,  Warren  Coun- 
ty;   B.  F.  Walker,  Judge. 

Action  by  the  Outcault  Advertising  Com- 
pany against  the  Clary-Harper  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

M.  B.  Evans,  of  Warrenton,  for  plaintiff  in 
error.  M.  L.  Felts,  of  Warrenton,  for  de- 
fendant In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(138  Oa.  788) 

BISHOP  v.  BROWN. 

(Supreme  Court  of  Qeorgia.    Sept  27,  1912.) 

(SyllahuM  hy  the  Court.) 

Appeal  and  Erbob  (f  588*)— Review— Bbief 

OF  Evidence. 

There  being  no  bona  fide  effort  to  brief  the 
evidence  in  the  case,  the  so-called  brief  of  evi- 
dence being  largely  composed  of  objections  to 
evidence  and  the  argument  of  counsel  thereon, 
colloquies  between  counsel  and  between  counsel 
and  the  court,  and  various  statements  of  the 
court  in  ruling  on  the  admissibility  of  evidence, 
such  document  will  not  be  considered  as  a  brief 
of  evidence.  Accordingly,  this  court  will  not 
review  the  evidence;  and,  as  no  question  is 
presented  by  the  bill  of  exceptions  which  can 
be  intelligently  considered  and  passed  upon 
without  reference  to  the  evidence,  the  judg- 
n>ent  below  must  be  affirmed.  Anderson  v. 
Daniel.  137  Ga.^6.35,  73  S.  E.  1051;  Roberto  v. 
City  of  Cairo,  133  Ga.  642,  66  S.  E.  938; 
American  Standard  Jewelry  Co.  T.  Goodman, 
127  Ga.  543,  56  S.  B.  642. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2607-2610;  Dec.  Dig.  § 
58a*] 

Error  from  Superior  Court,  Murray  Coun- 
ty;  A.  W.  Fite,  Judge. 
Action  between  L.  Ii.  Bishop  and  S.  A. 
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BrowxL    From  the  Judgment,  Bishop  brlags 
error.    Affirmed. 

r.  K.  MeCutchen  and  Biaddoz,  McCamy  ft 
Shumate,  all  of  Dalton,  for  plaintiff  in  er- 
ror. CL  N.  King,  of  Spring  Place,  and  W.  B. 
Mann,  of  Dalton,  for  defendant  in  error. 

FISH,  0.  J.  Judgment  affirmed.  All  the 
Juaticea  concur. 

088  Ga.  70B) 

WILSON  ft  TOOMER  FERTILIZER  GO.  T. 
VIRGINIA-CAROLINA  CHEM- 
ICAL GO. 

(Supreme  Court  of  Georgia.    Oct  5^  1912.) 

(ByUabu$  5|r  ih€  Court,) 

Afpxai.  and  Ebkob  (8  970*)— Review— Re- 
fusal OF  New  Tbial. 

Error  was  assigned  upon  the  judgment 
oyerruling  a  motion  for  new  triaL  The  motion 
contained  the  general  grounds,  and  numerous 
special  grounds  by  amendment  Most  of  the 
latter  were  based  upon  rulings  upon  the  admis- 
sibility of  evidence,  some  upon  the  charge  of 
the  court,  and  one  upon  an  omission  to  charge, 
without  a  written  request  A  careful  consider- 
ation of  each  ground  fails  to  show  any  error  of 
law  requiring  the  grant  of  a  new  trial;  and, 
the  evidence  being  sufficient  to  support  the 
verdict  the  discretion  of  the  trial  judge  will 
not  be  disturbed. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fj  8871-3873;  Dec  Dig.  8 
979.*] 

Error  from  Superior  Court,  Ware  County; 
T.  A.  Parker,  Judge. 

Action  between  the  Wilson  &  Toomer  Fer- 
tilizer Company  against  the  Virginia-Caro- 
lina Chemical  Company.  From  the  Judgment 
the  Wilson  &  Toomer  Fertilizer  Company 
brings  error.    Affirmed. 

J.  li.  Sweat  of  Waycross,  and  Jos.  W.  Ben- 
net,  of  Brunswick,  for  plaintiff  in  error. 
Wilson,  Bennett  &  Lambdin,  of  Waycross, 
and  Toomer  &  Reynolds,  of  Jacksonville,  Fla., 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(188  Ga.  778) 

HAYGOOD  V.  BROWN  et  al. 
(Supreme  Court  of  Qeorgia.     Oct  16,  1912.) 

(ByUahuM  hy  the  Court.) 

1*  Appeal  and   EstBoa   (J  648*)— Revibw— 
Bbtef  of  Evidence. 

When  a  bill  of  exceptions  assigning  error 
upon  the  refusal  of  an  interlocutory  injunction 
was  certified  bj  the  judge  and  filed  in  the  office 
of  the  derk  of  the  superior  court  a  document 
purporting  to  be  an  agreed  brief  of  the  oral 
and  documentary  evidence,  which  waa  present- 
ed to  the  judge  and  approved  by  him  as  a  cor- 
rect brief  of  the  evidence  submitted  on  the 
hearing,  and  which  was  so  presented  and  ap- 
proved subsequently  to  the  certification  and  nl-* 
mg  of  the  bill  of  exceptions,  cannot  be  consid- 
ered by  this  court  as  a  brief  of  evidence.  See 
Eubank  y.  Mayor,  etc.,  of  Eastman,  120  Ga. 
1048»  48  &  B.  426;  Gloyer  v.  State,  128  Ga.  1, 


57  S.  E.  101;  Jackson  t.  Georgia,  ote,  R  Co., 
132  Ga.  127,  134,  63  S.  B.  841. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2803-2806;   Dec.  Dig.  | 

2.  Afpbal  and  Bbbob  (|  9SS4*)^Bxtisw— Bx- 

1T78AL  OF  InTBBLOOUTOBT   INJUNGTIOR. 

It  appears  that  the  material  allegations 
of  fact  in  the  verified  petition  were  demed  on 
oath  in  the  answer  of  the  defendants,  and  the 
parties  were  at  issue;  and  therefore  this  court 
cannot  adjudge  that  the  trial  judge  abused  his 
discretion  in  refusing  an  interlocutory  injunc- 
tion. See  St  Amand  v.  Lehman,  120  Ga.  253, 
47  S.  B.  949. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8818-^821;  Dec  Dig.  f 
954.*] 

Error  from  Superior  Court,  Jadcson  Copn- 
ty;  O.  EL  Brand,  Jodge. 

Action  by  .Morris  Haygood  against  A.  O. 
Brown  and  others.  From  the  judgment. 
Brown  and  others  bring  error.   Affirmed. 

0.  L.  Bryson  and  Pemberton  Cooley»  both 
of  Jefferson,  for  plaintiffs  in  error.  Lacian 
Ik  Bay,  of  Jefferscm,  for  defendant  in  error. 

FISH,  G.  J.  Judgment  affirmed.  All  tlie 
Justices  concur. 


(US  Qa.  M) 

GBEENBERG-MILLER  CO.  t.  SV  BRETT 

SHOE  CO. 

(Supreme  Court  of  Georgia.    Sept  26,  1912.) 
fBy1lalus.hy.t1t€  ComrtJ 

COBPOBATIONS    (J   30* )— PUBCHABB   OF    PaBT- 
NEB8HIP    PBOPBBTT  — LlABILITT  FOB   PABT- 

NEBSHip  Debts. 

A  corporation,  which  legally  acquires  all 
the  property  of  a  partnership,  does  not  there- 
by become  responsible  for  the  partnership 
debts. 

[Bd.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §|  97-100;   Dec  Dig.  |  30.*1 

Error  from  Superior  Conrt,  Bibb  Comity; 
W.  H.  Feltcm,  Jndga 

Action  by  the  Greenberg-MiUer  Company 
against  the  Everett  Slioe  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Error  was  assigned  upon  a  judgment  dis- 
missing the  plaintiff's  case  on  general  de- 
murrer. According  to  the  allegations  of  the 
petition,  as  amended,  the  plaintiff  sold  a  biU 
of  merchandise  to  the  firm  of  Parks  &  Bver- 
ett,  composed  of  J.  J.  Parks  and  S.  A.  C. 
Everett  Parks  sold  out  his  interest  to 
Everett,  and  the  latter  organized  the  defend- 
ant corporation,  which  '*took  over  the  stock 
and  assets  of  the  old  firm."  Parks  had  no 
other  property  than  that  transferred  to  E^ver- 
ett  Everett  "put  all  his  stodc  of  merchan- 
dise ♦  •  •  into  the  new  corporation,  re- 
ceiving  therefor  stock"  in  the  corporation. 
There  was  no  actual  sale,  but  the  partnership 
was  merely  absorbed  by  the  corporation,  and 
the  pretended  sale  was  in  frand  of  creditors 
of  the  partnerslilp,  and  the  transaction  made 
the    partnership    insolvent      Everett    died* 
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leaving  no  estate,  except  tbe  stock  In  the 
corporation,  and  that  was  hypothecated  to 
his  personal  creditors.  A  judgment  was 
prayed  against  the  corporation  on  accoont  of 
the  alleged  debt  contracted  by  Parks  and 
Everett 

West  &  Dasher,  of  Macon,  for  plaintiff  in 
error.  J.  R,  L.  Smith  and  W.  A.  Thompson, 
both  of  Macon,  for  defendant  in  error. 

ATKINSON,  X  The  petition  is  to  be  con- 
strued most  strongly  against  the  pleader. 
The  general  allegations  as  to  frand,  Insol- 
vency, and  absorption  of  the  copartnership  by 
the  corporation  are  mere  c(mclu3lons  of  the 
pleader.  The  sabstantive  allegations  of  fact 
show  a  sale  by  Eiverett  to  the  corporation 
and  receipt  of  a  consideration,  the  value  and 
sufficiency  of  which  is  not  questioned.  The 
sale,  therefore,  must  be  regarded  as  lawful. 
The  corporation  was  a  different  entity  from 
the  firm,  and  there  was  no  promise  by  the 
firm  to  the  latter,  or  to  its  creditors,  to  pay 
the  debts  of  the  firm.  The  attempt,  there- 
fore, is  to  hold  the  corporation  liable  merely 
because  it  lawfully  acquired  the  property  of 
the  partnership.  It  has  he&n  previously  ruled 
by  this  court  that  under  the  circumstances 
enumerated  tbe  corporation  will  not  incur 
liability.  Culberson  v.  Alabama  Construqtlon 
Co.,  127  Ga.  599v  66  S.  E.  765,  9  L.  R.  A. 
(N.  8.)  411,  9  Ann.  Gas.  507. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(188  Cki.  728) 

CORKER  V.  NEBLT. 
(Supreme  Court  of  Georgia.    Sept  26,  1012.) 

(8yUahii9  hy  the  Court.) 

Rsvubw  on  Appeal. 

The  assisnments  of  error  upon  the  excerpts 
from  the  charge  are  not  meritorious.  In  view 
of  tbe  charge  given,  It  was  not  error  to  refuse 
the  requested  iDstructions.  The  evidence  au- 
thorized tbe  verdict,  and  the  court  did  not  err 
in  refusing  a  new  trial. 

Error  from  Superior  Court,  Burke  County; 
H.  C.  Hammond,  Judge. 

Action  betwe^i  P.  U  Corker  and  L.  W. 
Neely.  From  the  Judgment,  Corker  brings 
error.    Affirmed*  ^ 

F.  S.  Burney  and  0.  B.  Garllck,  both  of 
Waynesboro,  for  plaintiff  in  error.  H.  J. 
FuUbrlght,  *of  Waynesboro,  for  defendant  in 
error. 

FISH,  G  J.  Judgment  affirmed.  All  the 
Justices  concnr. 


088  Ga.  783) 

AKIN  V.  COMER  MERCANTILE  CO.  et  aL 

(Supreme  Court  of  Georgia.     Sept  26»  1912.) 

(SyttaluB  hy  the  Court.) 

MoBTOAOES  ((  161*)— Pbioritt  of  Lun. 

Under  the  provisions  of  Civ.  Code  1910,  H 
8849,  3350,  a  mortgage  given  to  secure  the  pur- 


chase price  of  supplies  furnished  to  aid  in  mak- 
ing a  crop  of  a  given  year  is  superior  to  the 
lien  thereon  of  an  older  common-law  judgment, 
though  the  mortgage  was  executed  after  such 
supplies  were  furnished,  and  subsequently  to 
tbe  levy  of  the  execution  issued  upon  such 
common-law  judgment.  Franklin  v.  Callaway, 
120  Ga.  882,  47  S.  B.  970. 

[Ed.  Note.— -For  other  cases,  see  Mortgages, 
Cent  Dig.  f §  307-529,  832-336,  358-370 ;  Dec. 
Dig.  S  151.*] 

Error  from  Superior  Court,  Madison  Coun- 
ty; D.  W.  Meadow,  Judge.    . 

Action  by  the  Comer  Mercantile  Company 
and  others  against  W.  B.  Akin.  Judgment 
for  plaintiff^  and  defendant  'brings  error. 
Affirmed. 

J.  F.  L.  Bond,  of  Danielsville,  for  plaintiff 
in  error.  Berry  T.  Moseley,  of  Danielsville^ 
for  .defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


038  Oa.  784) 
STURTEVANT  v.  ROBINSON  et  aL 
(Supreme  Court  of  Georgia.     Sept.  27,  1912.) 

'(ByUahuB  hy  the  Court,) 

1.   COUBTS    a   90*)— SUPBEME   COUBT— FOBMBB 

Decisions— Bin  DIN  o  Effect. 

This  case  is  controlled  by  Hood  v.  Perrv, 
78  Ga.  319.  and  Byrom  v.  Gunn,  102  Ga.  565, 
31  S.  B.  560.  The  decisions  in  those  cases  on 
tbe  point  involved  in  the  present  case  were  not 
obiter  dicta,  and  are  binding  until  overruled  or 
modified  in  the  manner  pointed  out  in  the  stat- 
ute.   CivU  Code,  {  6207. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent  Dig.  ff  313^321,  351 ;   Dec.  Dig.  f  90.*] 

2.  Mabbied  Women  as  Guabdians. 

As  those  decisions  have  stood  for  many 
years,  as  to  the  appointment  of  married  women 
as  guardians,  without  reference  to  what  might 
have  been  held  as  an  original  proposition, 
enough  members  of  the  court  are  not  In  favor 
of  overruling  them  to  accomplish  tlmt  result, 
and  they  must  stand. 

3.  Same. 

While  the  reasoning  in  Wilson  v.  Wood, 
127  Ga.  316,  56  S.  E.  457,  is  not  in  harmony 
with  what  was  said  in  Hood  v.  Perr^  and  By- 
rom V.  Gunn,  supra,  the  first-mentioiied  case 
dealt  with  the  question  of  administration,  and 
not  of  guardianship,  and  in  it  the  two  last- 
mentioned  decisions  were  not  formally  over- 
ruled, and  stand  unreversed  on  the  question 
of  guardianship. 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  W.  G.  Charlton,  Judge. 

Action  by  A.  E.  Robinson,  by  next  friend, 
and  others,  against  E.  S.  Sturtevant  From 
the  judgment,  E.  8.  Sturtevant  brings  error. 
Reversed. 

E.  S.  Elliott,  of  Savannah,  for  plaintiff  In 
error.  Saussy  &  Saussy,  of  Savannah,  for 
defendants  in  error. 

PER  CURIAM.  Judgment  reversed.  All 
the  Justices  concur. 
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(188  Ga.  634) 

BECKER  et  aL  y.  DONALSON  et  aL 

(Supreme  Court  of  Georgia.    Aug.  15,  1912. 
Rehearing  Denied  Sept.  24,  1912.) 

(SyllahuB  hy  the  Court,) 

1.  Evidence    (J   352*)  —  Documentaby   Evi- 
dence—Admissi  bilitt. 

E.  C.  Becker  paid  the  purchase  price  of 
land,  and  a  deed  was  taken  in  his  name.  It 
was  an  issue  as  to  whether  this  was  his  individ- 
ual transaction,  or  was  one  for  the  Donalson 
Lumber  Company  (a  corporation) ;  the  deed 
being  taken  in  his  name  merely  as  security,  and 
the  purchase  money  paid  as  an  advancement, 
the  corporation  thereby  becoming  his  debtpr. 
Relatively  to  such  an  issue  it  was  not  errone- 
ous to  admit  in  evidence  from  the  ledger  books 
of  the  corporation  certain  accounts  of  E.  C. 
Becker,  which,  among  other  items^  included  one 

Surporting  to  show  the  corporation  to  be  his 
ebtor  for  the  amount  of  the  purchase  money ; 
it  appearing  from  other  evidence  that  E.  C. 
Becker  had  examined  the  books  and  footed  up 
the  account,  and  made  no  denial  that  the  cor- 
poration was  his  debtor. 

(a)  The  object  of  the  evidence  was  not  to 
prove  the  correctness  of  the  account,  and  the 
books  were  not  inadmissible  because  there  was 
no  compliance  with  the  statute  in  regard  to 
preliminary  proof  of  the  correctness  of  the 
books  of  account,  when  offered  for  such  pur- 
pose. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1398-1403 ;   Dec.  Dig.  §  352.*] 

2.  PBiNcrPAii  AND  Agent  ({  122*>— Authob- 
ITT— Admissions— Acts  of  Aqent. 

Another  issue  involved  the  contention  of 
Donaldon  that,  even  if  the  land  was  not  pur- 
chased for  the  corporation,  E.  C.  Becker  subse- 
quently authorized  Donalson  to  make  sale  of 
all  his  holdings  at  the  domicile  of  the  corpora- 
tion, including  the  land  in  dispute,  and  that  in 
pursuance  of  such  authority  a  sale  was  made, 
and  the  entire  purchase  price  paid,  thereby 
obligating  EL  C.  decker  to  convey  the  land  to 
the  purchaser  under  whom  Donalson  claimed. 
In  view  of  this  contention,  and  certain  evidence 
as  to  the  authority  of  B.  A.  Becker,  which  did 
not  appear  on  the  former  trial,  relative  to  his 
agency,  and  other  evidence  as  to  acts  upon  the 
part  of  E.  C.  Becker,  when  considered  in  con- 
nection with  the  evidence  as  to  the  consumma- 
tion of  the  sale  and  the  acceptance  of  the  pur- 
chase price  by  E.  C.  Becker,  there  was  no  error 
in  the  rulings  of  the  court  admitting  in  evi- 
dence a  certain  letter  and  telegram  from  B.  A. 
Becker  to  Donalson  in  regard  to  a  price  that 
E.  C.  Becker  would  accept  for  his  interest  in 
the  Donalson  Lumber  Company,  and  testimony 
as  to  the  agency  of  B.  A.  Becker,  or  relative  to 
what  Donalson  did  in  advertising  and  consum- 
mating a  sale  of  the  property,  and  other  evi- 
dence as  referred  to  in  the  second  division  of 
the  opinion. 

(Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  §S  416-419;  Dec.  Dig. 
i  122.*] 

8.  Specific  Pebfobmance  (§  120*)— Evidence 

—Admissibility. 

In  view  of  the  pleadings,  and  of  other  evi- 
dence by  the  same  witness,  there  was  no  error 
in  excluding  certain  testimony  of  Donalson  to 
the  effect  that  he  was  one  of  the  purchasers  of 
the  property,  and  that  he  and  Williams,  his 
joint  purchaser,  had  an  agreement  that  a  new 
company  should  be  organized,  after  the  -  pur- 
chase from  Becker,  which  should  take  over  all 
the  property  of  the  Donalson  Lumber  Com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §{  384^386;  Dec.  Dig.  § 
120.*] 


4.  Specific  Pebfobmanok  (|  120*>— Byidencb 

— Admissibiutt. 

The  relevancy  of  certain  documents  which 
the  judge  excluded  from  evidence  was  not  made 
to  appear. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Ont  Dig.  §§  384-386;  Dec  Dig.  | 
120.*] 

5.  Tbial    (SS   242,    296*)— iNSTBUCnoNS— IH- 

ADVEBTBNT  EbBOB  —  CyHABOB  AS  WhoU  — 

"Pbepondebance  of  the  Testimont." 

The  judge  charged :  "By  a  'preponderance 
of  the  testimony'  is  meant  that  superior  weight 
of  the  evidence  upon  the  issues  in  the  caee, 
which,  while  not  enough  to  wholly  free  the 
mind  from  a  reasonable  doubt,  is  yet  sofiBlcieiit 
to  incline  the  reasonable  and  impartial  minda 
of  the  jury  to  one  side  of  the  issue  rather  than 
to  the  other.  The  burden  is  upon  the  defend- 
ant in  this  case  to  make  out  his  case  under 
the  rule  of  law  just  given  you,  and  in  the  cross- 
bill filed  by  the  defendant  the  burden  is  upon 
him,  the  defendant,  to  make  out  against  the 
plaintiff  under  the  same  rule  of  law  the  con- 
tentions set  out  therein.**    Beld: 

(a)  It  clearly  appears  from  the  context  that 
the  use  of  the  word  "defendant"  was  a  mere 
slip  of  the  tongue,  and  that  the  word  "plaintifiT* 
was  intended  to  be  used. 

(b)  The  judge  elsewhere  charged:  "A  parol 
contract  for  land  should  be  so  clearly,  strongly, 
and  satisfactorily  shown  and  proven  aa  to 
leave  no  reasonable  doubt  as  to  the  agreement 
or  contract"  In  the  light  of  tiie  entire  charge, 
that  portion  of  it  copied  above,  on  which  error 
was  assigned,  affords  no  cause  for  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig..|§  569-576,  705-713,  716,  716,  718;  Dec. 
Dig.  {§  242,  296.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  5516-5518.] 

6.  Appeal  and  Ebbob  (§  1066*)— Oboundb— 
Harmless  Ebbob. 

The  general  charge,  giving  the  rule  as  to 
the  impeachment  of  witnesses,  while  not  au- 
thorized by  any  evidence  in  the  case,  was  not 
cause  for  a  new  trial,  because  under  the  facts 
of  the  case  it  was  not  calculated  to  injure 
either  side. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  4220;    Dec.  Dig.  §  1066.^] 

7.  Otheb  Assignments  Without  Mebit. 

Other  assignments  of  error  upon  the  charge 
of  the  court  were  not  meritorious. 

8.    SUFFICIENOT     OF     EVIDENCE— NeW     TbIAL 

Refused. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  error  in  overruling 
the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Decatur  Coun- 
ty;   Frank  Park,  Judge. 

Action  by  John  E.  Donalson  and  another 
against  E.  C.  Becker  and  others.  Judgment 
for  plaintiffs,  and  def^idants  bring  error. 
Afi^rmed. 

M.  E.  O'Neal,  of  Balnbridge,  and  Pope  & 
Bennet,  of  Albany,  for  plaintiffs  In  error. 
Donalson  &  Donalson  and  T.  S.  Hawes,  all 
of  Balnbridge,  for  defendants  in  error. 

ATKINSON,  J.  This  case  was  before  the 
Supreme  Court  on  a  former  occasion.  Beck- 
er V.  Donalson,  183  Ga.  864,  67  S.  B.  92.  In 
that  Instance  Donalson  had  recovered,  and 
Becker  excepted  to  the  judgment  of  the  trial 
court  refusing  a  new  trial.  On  review  in 
the   Supreme  Court  the  Judgment  was  re- 
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rersecL  On  the  subsequent  trial  Donalson 
again  recovered,  v  Becker  moved  for  a  new 
trial,  and  excepted  to  the  Judgment  overrul- 
ing the  motion.  It  is  unnecessary  to  refer 
to  the  character  of  the  suit,  further  than  to 
say  that  it  was  one  for  specific  performance 
and  other  equitable  relief. 

[1]  1.  E.  G.  Becker  paid  the  purchase  price 
of  the  land,  and  the  deed  was  taken  in  his 
name.  It  was  an  issue  whether  this  was 
his  individual  transaction,  or  was  one  for  the 
Donalson  Lumber  Company  (a  corporation); 
the  deed  being  taken  in  his  name  merely  as 
security,  and  the  purchase  money  paid  as  an 
advancement,  the  corporation  thereby  becom- 
ing his  debtor.  It  was  contended  in  the 
motion  for  new  trial  that  the  court  erred  in 
admitting  in  evidence,  over  the  objection  of 
the  defendants,  the  ledger  kept  by  the  Donal- 
son Lumber  Company,  which  contained  the 
account  of  E.  C.  Becker  with  the  company. 
The  items  thus  objected  to  were  as  follows: 
"1897,  ApL  9.  By  D.  purchase  of  625  acres 
of  land  July  6/94  1,250.75,"  and  "Aug.  24th. 
To  Ledger  #4—300  3,726.25."  The  footing 
of  the  column  in  which  the  last-quoted  item 
appears  amounted  to  $3,726.25;  such  item 
being  the  only  one  In  that  column.  The 
column  In  which  the  first  item  above  quoted 
appears  footed  up  the  same  amount,  there 
being  two  other  items  In  this  column.  The 
account  and  the  two  items  quoted  were  ob- 
jected to  as  being  irrelevant,  and  not  com- 
petent to  bind  E.  C  Becker,  because,  as  con- 
tended by  the  defendants,  he  had  no  knowl- 
edge of  the  entry  of  such  items  on  the  books, 
and  on  the  further  ground  that  no  prelimi- 
nary proof  as  to  the  correctness  of  the  books, 
as  required  by  statute,  had  been  submitted 
in  order  to  let  the  books  in  as  evidence. 

In  reference  to  this  account  John  E.  Don- 
alson, a  witness  for  the  plaintiffs,  testified 
as  follows:  **There  was  no  complaint  by  E. 
C.  Becker  as  to  the  correctness  of  this  ac- 
count. This  addition  and  footings  on  this 
page  were  made  by  B.  A.  Becker;  that  in- 
cludes the  ^,726.25  brought  forward  from 
the  other  page,  and  also  the  price  of  land  in 
question."  'B.  A.  Becker,  a  witness  for  the 
defendants,  testified:  "I  kept  the  books  of 
the  Donalson  Lumber  Company.  That  is  my 
handwriting;  those  figures  represent  the 
totals  of  these  columns.  I  added  them  up, 
and  it  makes  a  balance  of  $46,186.55;  that 
entry  of  August  24th,  *By  ledger  3,  page  590, 
$3,726.25,'  is  Mr.  E.  C.  Becker's  handwriting 
In  1897.  ♦  ♦  ♦  I  understand  bookkeeping. 
Wile  would  not  put  those  entries  in  there 
now;  that  entry  means  the  balance  from  the 
old  page — we  added  at  the  top  instead  of 
these  before  it  I  added  it  up.  It  showed 
the  Donalson  Lumber  Company  owed  my 
father  $46^86.55  balance.  That  is  ledger  No. 
3;  that  is  the  account  of  Ed,  C.  Becker, 
1895 ;  In  1897  it  showed  a  credit  balance  of 
$3,726.25  on  these  books;  that  is  on  page  590 
ledger  No.  3,  account  of  Edward  C.  Becker. 
*    *    *    That  part  of  that  account  of  $46,- 


186.55  is  based  on  $3,726.25  brought  forward 
from  this  ledger  No.  3,  page  590;  it  was 
brought  there  as  a  ibalance  of  August  24th." 

It  appears  from  this  evidence  that  the 
item  of  $1,250.75,  which  was  the  price  of  the 
laud  in  question  paid  by  E.  O.  Becker,  con- 
stituted one  item  of  the  account  which  foot- 
ed up  $3,726.25,  which  footing  showed  the 
total  indebtedness  of  the  Donalson  Company 
by  account  to  E.  C.  Becker,  and  that  he 
himself  made  the  entry  of  August  24,  1897, 
showing  such  total  Indebtedness  by  the  com- 
pany by  account  to  him.  It  is  (dear  that 
this  evidence  tended  to  show  that  he  knew 
of  the  entry  of  $1,250.75,  the  price  he  paid 
for  t-he  land,  as  it  was  necessarily  included 
by  him  in  the  entry  of  $3,726.25  which  he 
made.  (This  evidence  did  not  appear  from 
the  record  when  this  case  was  formerly  be- 
fore this  court,  when  it  was  ruled  that  the 
entry  of  $1,250,75  was  not  admissible  as 
against  B.  C.  Becker.)  The  evidence  objected 
to  was  admissible  on  the  second  trial,  in  the 
light  of  the  other  evidence  above  referred  to, 
as  against  E.  C.  Becker,  as  tending  to  sup- 
port the  contention  of  the  plaintiffs  that  the 
property  was  bought  for  the  Donalson  Lum- 
ber Company,  and  that  E.  C.  Becker  merely 
advanced  the  money  under  a  contract  that  it 
should  be  repaid,  and  that  thereafter  he 
should  convey  the  title  to  the  corporation. 

The  book  admitted  in  evidence,  which  con- 
tained the  account  of  E.  C.  Becker  with 
the  Donalson  Lumber  Company,  in  which  the 
items  above  quoted  appeared,  was  admissible 
without  complying  with  the  provisions  of 
Civil  Code,  §  5769,  relating  to  preliminary 
proof  for  the  admission  of  books  of  account 
in  proof  of  the  accounts .  contained  therein. 
The  account  was  not  admitted  for  the  pur- 
pose merely  of  proving  it,  but  as  tending  to 
show  that  the  Donalson  Lumber  Company 
was  acting  in  pursuance  of  its  contention 
that  the  land  in  question  was  purchased  by 
E.  C.  Becker  for  the  company,  and  that  the 
company  owed  him  the  purchase  price  which 
he  had  paid  for  it,  and  that  E.  C.  Becker  had 
seen  the  account  containing  such  entries,  and 
had  made  no  objection  to  the  account,  but 
had  himself  made  the  entry  therein  as  to  the 
amount  of  the  credit  due  him  in  the  account, 
which  might  have  included  the  price  he  had 
paid  for  the  land,  all  of  which  tended  to 
show  acquiescence  on  his  part  as  to  the 
above-stated  contention  of  the  company. 

[2]  2.  The  plaintiff  introduced  a  letter  from 
E.  C. .Becker  to  John  E.  Donalson,  dated 
August  15,  1898,  the  substance  of  which  was 
that  Becker  would  "give  no  more  options, 
but  an  offer  of  $29,000  for  my  interest  In  the 
company,  including  all  obligations  I  hold 
against  the  company,  also  including  Bontie's 
[B.  A.  Becker's]  interest,  including  receipt  in 
full  for  what  obligations  the  company  has 
against  Bontie — ^it  also  includes  the  600  acres 
of  land  in  my  name — I  would  accept;  and 
if  you  should  not  find  party  that  would  give 
that  by  end  of  September,  I  wish  you  would 
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recommend  some  attorney  to  me,  so  that  I 
could  get  order  of  sale  of  property  under 
second  mortgage,  as  you  would  then  have 
better  chance,  with  company  obligations  out 
of  way,  and  clear  title,  to  sell  the  whole  of 
It  for  more  than  $29,000  and  cost  of  sale. 
$29,000  Is  the  lowest  I  will  take,  as  It  would 
then  net  me  a  loss  of  $50,000.  I  hope  you 
will  agree  with  me  on  my  ylews." 

After  the  Introduction  of  this  letter,  the 
witness  Donalson  was  permitted  to  testify: 
"Acting  under  that  letter,  I  commenced  try- 
ing to  find  a  sale  for  the  Donalson  Lumber 
Company  property.  Eventually  I  issued  a 
circular,  dated  January  20,  1899,  and  this 
is  the  circular.  [The  circular  describing  the 
mill,  lands,  and  numerous  other  property  of 
the  Donalson  Lumber  Company,  and  offer- 
ing all  for  sale,  there  being  included  in  the 
lands  offered  about  3,000  acres  of  land,  which 
Donalson  testified  belonged  to  him  individual- 
ly, and  also  the  626  acres  now  in  contro- 
versy.] I  mailed  one  of  them  by  due  course 
of  mail  to  B.  C.  Becker,  at  8t  Louis,  Mo., 
in  an  envelope  properly  sealed  and  stamped, 
at  his  address,  deposited  in  the  post  office, 
at  Donalson ville,  Ga.  I  consulted  with  Mr. 
B.  A.  Becker  frequently  about  this  matter; 
read  this  to  him  In  manuscript  before  I  had 
it  [the  circular]  •  printed.  There  were  a 
number  of  those  circulars  lying  on  Mr.  B.  A. 
Becker's  desk.  I  don't  know  whether  he 
ever  read  it  afterwards  or  not  Some  time 
after  Mr.  W.  T.  Williams  came  to  me  with 
that  identical  circular  in  his  hand,  and  we 
talked  it  over.  I  mailed  this  circular  to 
all  the  names  I  could  get  of  parties  who  were 
mill  men,  trying  to  find  a  purchaser.  My 
recollection  is  that  we  duplicated  that  circu- 
lar, identically  the  same  thing,  but  dated  it 
a  little  later,  probably  March;  that  it,  the 
same  way,  was  mailed  all  over  the  country. 
After  a  while  Mr.  W.  T.  Williams  came  to 
Donalsonvllle,  and  had  that  very  circular 
which  we  now  have  in  evidence,  and  wished 
to  buy  this  property.  He  went  over  it — was 
there  several  days,  and  finally  offered  to 
give  me  $60,000,  and  that  was  to  include  some 
land  that  I  owned  In  my  name.  I  do  not 
recall  the  number  of  acres,  but  the  amount 
agreed  on  for  my  land  was  six  thousand 
and  odd  dollars,  and  the  Donalson  Lumber 
Company  land  and  property  was  fifty-three 
thousand  and  Odd  dollars;  the  two  making 
up  $60,000.  We  went  to  Savannah,  had  a 
conference  with  Mr.  Williams'  associates,  and 
the  result  was  we  came  back  to  Donalson- 
vllle with  a  promise  on  the  part  of  one  of 
them  that  he  would  come  over  to  Donalson- 
vllle soon  and  close  the  matter  up.  It  was 
John  Cummings,  and  he  did  not  get  over 
till  about  the  middle  of  October  [1899].  Mr. 
Becker  went  over  to  Balnbridge  and  got  Mr. 
A.  L.  Townsend  as  his  lawyer,  and  we  met 
on  the  night  of  October  18th  to  close  this 
matter  up.  They  submitted  one  paper,  which 
was  admitted  by  the  defendants  in  their  an- 


swer to  be  correct    The  sale  to  Mr.  W.  TL 
Williams  was  consummated  thus.*' 

The  defendants  objected  to  the  admission 
of  this  evidence,  on  the  ground  that  it  was 
irrelevant,  and  insisted  that  the  facts  shown 
thereby  could  not  constitute  an  estoppel  as 
against  B.  C.  Becker,  for  the  reason  that 
his  offer,  as  contained  in  the  letter  of  August 
15th,  was  expressly  limited  as  to  the  time 
intervening  this  date  and  the  &kd  of  Septem- 
ber following;  it  not  being  contended  by 
the  plaintiffs  that  any  of  the  circulars  were 
issued,  or  any  of  the  transactions  which 
finally  culminated  in  the  sale  to  Williams 
were  made,  prior  to  the  end  of  September, 
and  £3.  O.  Becker  not  having  received  the 
circular  until  after  the  sale  made  to  Wil- 
liams, and  the  sale  not  embracing  any  land 
whatever,  but  being  simply  a  sale  <^  the 
mortgage  and  other  obligations  held  by  S. 
C.  Becker  and  B.  A.  Becker  against  the 
Donalson  Lumber  Company,  including  one- 
fourth  of  the  capital  stodL  of  the  Donalson 
Lumber  Company.  It  la  now  contended  that 
the  sale  could  not  amount  to  an  estoppel  as 
to  more  than  a  one-fourth  interest  in  the 
lands  in  controversy;  it  appearing  from  the 
evidence  of  Donalson  that  at  the  time  of  the 
sale  to  Williams  there  wa&  an  agreement 
between  him  and  Williams  that  upon  the 
consummation  of  the  sale  he  and  WilUams 
would  reorganize  the  sawmill  of  the  Donal- 
son Lumber  Company  as  "co-owners,"  and 
that  the  sale  to  Williams  was  really  a  sale 
to  him  for  the  benefit  of  himself  and  Donal- 
son, and  that  the  negotiations  therefor  were 
conducted  by  Donalson,  acting  for  Williams 
and  himself,  and  hence  the  knowledge  of 
Donalson  of  the  fact  that  the  title  to  the 
lands  was  not  in  the  Donalson  Lumber  Com- 
pany would  be  Imputable  to  Williams,  and 
therefore  there  could  be  no  estoppel.  The 
court  overruled  the  objections  and  admitted 
the  evidence,  and  error  was  assigned. 

The  admissibility  of  this  evidence  did  not 
depend  upon  its  sufficiency  to  constitute  an 
estoppel.  It  would  be  admissible  if  upon 
any  theory  it  tended  to  elucidate  any  issue 
involved  in  the  case.  One  of  the  plaintiffs' 
contentions  was  that  even  if,  in  the  first  in- 
stance, the  land  was  bought  by  E.  C.  Becker 
for  himself,  and  there  was  no  parol  contract 
between  Becker  and  the  Donalson  Lumber 
Company  by  which  Becker  should  convey  to 
that  company  upon  repayment  of  the  pur- 
chase price,  nevertheless  the  offer  contained 
in  the  letter  of  August  15th  was  a  proposition 
to  sell  the  land,  and  that  this  offer  was 
never  withdrawn,  but  that  after  Its  sub- 
mission Donalson  acted  upon  it,  and  from 
time  to  time  had  further  negotiations  with 
E.  C.  Becker  directly,  and  with  E.  A.  Becker, 
who  was  alleged  to  be  the  agent  of  E.  C 
Becker,  relatively  to  a  sale  of  the  property, 
until  a  sale  was  eventually  consummated  on 
October  17«  1908.  There  was  evidence  of 
agency  upon  the  part  of  B.  A*  Becker  for 
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B.  O.  Becker,  which  was  not  Introduced  npon 
the  former  trial.  B.  A.  Becker  had  attained 
the  age  of  majority  before  any  of  these  mat- 
ters testified  about  occurred;  and  B.  0.  Beck- 
er testified  that  while  B.  A  Becker  was  a 
minor  he  did  not  have  full  authority  to  rep- 
resent him  at  DonalsouTille,  but  after  his 
majority  he  did,  and  that  "I  may  have  writ- 
ten him  to  sell  the  land  to  the  best  advan- 
tage. I  believe  I  did,  probably  a  month  or 
two  before  the  sale  of  the  mortgages.'*  The 
defendants  were  contending  that  the  offer  of 
August  10th  had  expired,  and  that  the  sale 
which  eventually  took  place  had  no  connec- 
tion with  that  offer,  and  consequently  did  not 
Include  the  land  in  dispute.  In  view  of  this 
contention,  there  were  such  Issues  between 
the  parties  as,  in  connection  with  the  other 
evidence  as  to  the  consummation  of  the  sale 
and  the  acceptance  of  the  purchase  price  by 
B.  C.  Becker,  and  as  to  the  right  of  B.  A. 
Becker  to  represent  him  as  agent,  authorized 
the  admission  of  the  evidence  objected  to. 

For  similar  reasons  it  was  not  error,  over 
the  objection  that  it  was  mere  hearsay,  to 
admit  in  evidence  a  letter  and  telegram  from 
B.  A  Becker  to  J.  B.  Donalson,  dated  March 
6,  1898,  to  the  effect  that  B.  A.  Becker  was 
of  the  opinion  that  he  could  get  B.  C.  Becker 
to  accept  a  certain  sum  for  his  Interest  in 
the  Donalson  Lumber  Company,  especially  as 
soon  thereafter  B.  O.  Becker  did  submit 
to  J.  E,  Donalson  a  proposition  to  substan- 
tially the  same  effect  as  that  which  B.  A 
Becker  thought  that  he  might  Induce  B.  (X 
Becker  to  make. 

Nor  was  it  error,  over  the  objection  that 
it  was  irrelevant,  to  permit  the  witness  Don- 
alson to  testify  concerning  the  circulars  ad- 
vertising the  property  of  the  Donalson  Lum- 
ber Company  for  sale,  referred  to  in  his 
evidence  hereinabove  quoted :  "I  mailed  one 
of  them  [the  circulars]  by  due  course  of 
mail  to  Mr.  B.  O.  Becker,  at  St  Louis,  Mo., 
properly  sealed  and  stamped,  and  the  proper 
number  of  two-cent  stamps  on  It,  and  mailed 
to  Mr.  Becker  in  St.  Louis,  Mo.,  with  the 
proper  address  at  which  we  had  been  ad- 
dressing him,  and  deposited  in  the  post  office 
at  Donalsonville,  6a." — notwithstanding  B. 
O.  Becker  testified  that  he  did  not  receive 
the  circular  until  after  the'  sale. 

Nor  was  it  terror  to  permit  the  witness 
Donalson  to  testify:  "We  had  them  [the 
circulars]  there  in  the  ofiSce  of  the  Donalson 
Lumber  Company.  I  consulted  with  Mr.  B. 
A.  Becker  frequently  about  this  matter,  and 
read  this  [the  circular]  to  him  in  manu- 
script before  I  ever  had  it  printed,  and  I 
read  it  to  B.  A.  Becker  in  manuscript,  and 
there  was  a  number  of  them  lying  on  his 
desk.  I  don't  know  whether  he  ever  read 
it  aftenvards  or  not" — ^the  objection  to  the 
evidence  being  that  it  was  irrelevant,  and 
that  no  notice  to  or  conduct  of  B.  A  Becker 
could  bind  or  affect  the  rights  of  B.  C. 
Becker  by  estoppti  or  otherwise,  and  that 


the  rights  of  B.  0.  Becker  were  the  only 
ones  insisted  on  by  the  defendants. 

Nor  was  it  error  to  admit  the  testimony 
of  John  E.  Donalson,  as  follows:  "I  told 
B.  A.  Becker  that  Williams  would  buy  the 
properties,  but  did  not  wish  to  pay  more 
than  $15,000  in  cash,  and  would  give  his 
notes  for  the  remainder,  and  he  (B.  A  Beck- 
er) asked  me  what  he  was  to  get,  and  I 
told  him:  'You  get  the  offer  your  father 
made  of  $29,000.'  He  said :  'That  has  been 
some  time  ago.'  I  replied:  'Yes;  but  we 
are  willing  to  pay  the  interest  Make  It  up, 
and  give  us  a  memorandum  of  the  amount, 
so  we  can  arrange  it'  He  went  to  his  desk 
and  began  to  write.  The  train  was  ap- 
proaching, and  about  the  time  he  finished 
what  he  had  written  the  train  blew,  and 
I  came  by  and  asked  him  for  the  paper, 
and  he  handed  me  this  paper.  Mr.  Wil- 
liams and  myself  were  going  to  Savannah 
to  get  the  money  to  complete  the  arrange- 
ments, and  we  were-  going  to  take  that 
train."  The  objection  to  this  testimony  was 
**that  it  was  Irrelevant,  because  no  notice  to 
or  acts  of  B.  A  Becker  could  bind  or  affect 
the  rights  of  B.  C.  Becker,  or  raise  any 
estoppel  against  him;  the  defendants  rely- 
ing solely  on  the  rights  of  JSL  C.  Becker." 

Nor  was  it  error  to  admit  the  testimony 
of  John  B.  Donalson,  as  follows:  "During 
that  time  that  the  timber  was  being  cut  off 
of  that  land  [the  land  in  controversy]  B.  A. 
Becker  was  there  at  Donalsonville.  We  cut 
the  timber,  but  there  was  no  entry  made  on 
the  books  about  it,  because  we  treated  it 
as  our  own.  B.  A.  Becker  was  also  super- 
intendent, about  that  time,  of  the  logging 
teams.  The  timber  was  hauled  to  a  place 
called  RUlavllle,  about  two  miles  from  Don- 
alsonville, which  was  the  terminus  of  the 
tramroad,  and  there  put  on  the  log  train 
and  brought  to  the  mill.  Mr.  B.  A.  Becker 
was  down  that  tramroad  nearly  every  day, 
and  made  up  the  pay  rolls,  and  he  knew  as 
much  about  the  business  as  I  did.  He  was 
right  there,  and  knew  all  about  It,  and  knew 
that  the  timber  was  being  cut  We  cut  that 
timber  during  1894  and  1896;  and  in  the 
fall  of  '96  we  turpentined  It  B.  A.  Becker 
was  there  at  Donalsonville  then  and  all  dur^ 
ing  the  two  years  and  a  half  that  we  were 
timbering  it,  and  during  the  years  1896; 
1897,  and  1899,  while  we  were  turpentining 
It.  He  was  bookkeeper  and  superintendent, 
and  looked  after  the  physical  properties. 
Those  lands  were  located  about  three  miles 
from  the  mill,  ahd  not  over  one-fourth  of  a 
mile  from  the  tramroad.  Mr.  B.  A.  Becker 
was  superintendent  of  the  mill,  and  had 
charge  of  the  logging  and  everything  else, 
and  his  duties  frequently  called  him  into  the 
woods;  In  fact,  as  often  as  he  could  leave 
his  books  he  was  there.  He  was  constantly 
in  the  woods,  probably  two  or  three  timet 
a  week,  on  the  road  looking  after  things. 
In  1898  and  1899,  at  the  time  we  had  gone 
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beyond  Rillaville,  I  could  stand  on  the  car 
and  see  those  white  boxes  in  the  fall  of 
the  year  one-fourth  of  a  mile,  and  down  at 
the  comer  where  we  crossed  143,  one-half 
of  the  lot  next  to  It,  142,  was  turpentined, 
and  there  was  an  open  field  between  that 
lot  and  a  portion  of  this  timber." 

The  objection  urged  to  its  admissibility 
was  that  the  evidence  was  irrelevant,  and 
that  no  notice  to  or  conduct  of  B.  A.  Becker 
could  bind  or  affect  the  rights  of  E.  G.  Beck- 
er; it  being  contended  that  B.  A.  Becker 
was  not  the  agent  of  E.  G.  Becker,  or  other- 
wise in  privity  with  him,  so  as  to  bind  him 
by  knowledge  or  by  estoppel,  at  the  time 
referred  to  in  said  testimony.  Some  of  this 
evidence  related  to  acts  tending  to  show 
notice  to  B.  A.  Becker  before  he  had  at- 
tained his  majority,  while  other  parts  of 
it  related  to  such  acts  as  occurred  after  hijs 
attainment  of  majority,  and  of  which  he 
must  have  liad  knowledge.  Even  if  it  would 
have  been  improper  to  admit  the  evidence 
as  to  acts  which  occurred  before  his  ma- 
jority, the  evidence  was  objected  to  as  a 
whole;  and,  the  acts  which  occurred  after 
the  attainment  of  majority  by  B.  A.  Becker 
being  clearly  admissible  as  tending  to  show 
notice  to  him  as  the  agent  of  E.  G.  Becker, 
the  testimony  as  a  whole  should  not  be  ex- 
cluded, and  it  was  not  error  to  overrule 
the  objection. 

Nor  was  it  error  to  overrule  the  objections 
urged  to  the  admissibility  of  the  evidence 
set  out  in  the  thirteenth  ground  of  the 
amendment  to  the  motion  for  new  trial, 
which  was  alleged  to  be,  but  was  not,  all  of 
the  evidence  tending  to  show  agency  upon 
the  part  of  B.  A.  Becker  for  E.  C.  Becker. 

[3]  3.  The  fourteenth  ground  of  the  amend- 
ment to  the  motion  for  new  trial  begins  as 
follows:  "Because  movant  contends,  plain- 
tiffs in  said  case  claiming  that  the  defendants 
were  estopped  to  set  up  title  to  the  land  in 
controversy,  subsequent  to  the  sale  hy  Bu  0. 
ISedker  and  B.  A.  Becker  to  W.  T.  Williams 
of  the  mortgages  and  other  interests,  in  the 
Donalson  Lumber  Gompany,  on  October  17, 
1899,  for  the  reason  that  W.  T.  Williams  was 
led,  by  the  conduct  and  silence  of  E.  G.  Becker 
and  B.  A.  Becker,  to  believe  that  the  lands  in 
controversy  belonged  to  the  Donalson  Lumber 
Gompany,  when  the  said  W.  T.  Williams  made 
said  purchase,"  etc.  The  ground  then  sets 
forth  that  the  court  erred  in  excluding  from 
evidence  certain  testimony  of  John  Bl  Donal- 
son, which  the  defendants  sought  to  bring 
out,  to  the  effect  that  Williams  did  not  pur- 
chase the  land  in  controversy  for  himself 
alone,  but  for  himself  and  Donalson,  and 
that  there  was  an  understanding  between 
them  that  a  new  company  should  be  organized 
after  the  purchase  of  the  land,  which  should 
take  over  all  the  property  of  the  Donalson 
Lumber  Gompany,  etc.  It  does  not  appear 
anywhere  in  the  record  that  the  plaintiffs 
made  any  such  claim  as  to  estopp^  against 


the  Beckers,  nor  does  it  appear  from  the  rec- 
ords that  the  plaintiffs  claimed  that  Williams 
bought  the  property  for  himself;  but,  on  the 
contrary,  it  was  set  forth  in  the  petition  that 
Williams  and  Donalson  purchased  from  the 
Beckers,  for  a  given  sum,  all  their  interest 
in  the  Donalson  Lumber  Oompany.  More- 
over, it  appears  from  the  brief  of  evidence 
that  John  E.  Donalson  testified  substantially 
to  everything  that  this  ground  of  the  motion 
complains  that  the  court  would  not  allow 
him  to  testify  to. 

[4]  4.  The  iifteenth  ground  of  the  amend- 
ment to  the  motion  complains  as  follows: 
Defendants  offered  in  evidence  a  certain 
statement  of  f^cts  made  in  1898  by  John  Eu 
Donalson,  relative  to  the  organization  of  the 
Donalson  Lumber  Gompany,  its  assets  and 
liabilities,  which,  among  other  things,  recited 
that  specified  portions  of  the  capital  stock 
of  the  corporation  which  had  been  issued  to 
B.  A.  Becker  and  E.  G.  Becker  were  issued 
without  any  consideration  having  been  paid 
to  the  corporation  therefor.  After  stating  the 
facts,  the  question  was  propounded  to  an 
attorney  at  law:  "Would  the  creditors  of 
the  Donalson  Lumber  Gompany,  in  view  of 
the  above  recitals,  have  the  power  to  force 
Mr.  R  G.  Becker  and  B.  A.  Becker  to  pay  In- 
to the  company  the  full  value  of  their  stock, 
for  which  they  never  paid  anything,  or  to 
pay  so  much  thereof  as  would  be  necessary 
to  liquidate  their  claim?"  The  attorney  ad- 
vised that  the  stockholders  named  would  be 
liable  to  the  creditors.  The  statement  of 
facts  was  offered  in  evidence  alone,  and  also 
in  connection  with  the  opinion  to  which  it 
was  attached;  and,  upon  objection  urged  by 
the  plaintiffs  that  the  documents  were  ir- 
relevant, the  court  excluded  them.  This  evi- 
dence was  not  admissible,  as  contended  by 
counsel  for  plaintiffs  in  error  in  their  brief 
filed  in  this  court,  for  the  reason  that  it 
"showed  that  Mr.  Donalson,  as  well  as  Mr. 
Becker,  had  participated  in  the  illegal  or- 
ganization of  the  corporation,  and  no  rights 
could  grow  out  of  such  a  transaction."  It 
is  not  made  to  appear  in  what  way  the  or- 
ganization of  the  corporation  was  illegal,  or 
how  the  question  at  issue  betwe^  the  parties 
to  the  case  could  be  affected  by  such  evidenca 

[6]  5.  The  sixteenth  ground  complains  thai 
the  court,  after  charging  the  Jury,  "By  a 
preponderance  of  the  testimony  is  meant 
that  superior  weight  of  the  evidence  upon 
the  issues  in  the  case,  which,  while  not 
enough  to  wholly  free  the  mind  from  a  rea- 
sonable doubt,  is  yet  sufildent  to  incline  the 
reasonable  and  impartial  minds  of  the  jury 
to  one  side  of  the  issues  rather  than  to  the 
other,"  then  charged:  "The  burden  is  upon 
the  defendant  in  this  case  to  make  out  his 
case  under  the  rule  of  law  just  given  yon, 
and  in  the  cross-bill  filed  by  the  def^idant 
the  burden  is  upon  liim,  the  defendant,  to 
make  out  against  the  plaintiff  under  the  same 
rule  of  law  the  contentions  set  out  therein." 
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The  exceptions  to  the  charge  were  as  follows: 
"(a)  Because  the  same  was  confasing  to  the 
jury,  In  that  the  effect  of  said  charge  was 
to  place  the  burden  upon  the  defendant  In 
all  branches  of  the  case;  and  (b)  because, 
even  If  the  use  of  the  word  'defendant,'  where 
It  first  occurs  in  said  last-quoted  charge,  were 
a  mere  slip  of  the  tongue,  and  even  if  the 
jury  had  so  understood  it,  and  understood 
that  the  court  intended  to  use  the  word 
'plaintiff/  still  movant  insists  that  the  charge 
was  error,  for  the  reason  that,  the  plaintiffs' 
case  being  one  for  specific  performance  of  an 
alleged  parol  contract  for  the  sale  of  land, 
movants  insist  that-  the  plaintiffs  should  be 
required  to  make  out  their  case  by  evld^ice 
so  clear  and  unequivocal  as  to  satisfy  the 
minds  of  the  jury  to  a  reasonable  certainty, 
that  the  rule  as  to  preponderance  of  evidence 
as  defined  by  the  court  in  the  charge  first 
quoted  in  this  ground  would  not  apply." 

It  is  evident  that  the  use  of  the  word  "de- 
fendant" was  a  mere  slip  of  the  tongue,  and 
that  the  word  "plaintiff"  was  intended  to  be 
used  by  the  judge.  This  clearly  appears  from 
the  context  in  which  this  instruction  was 
given,  as  well  as  the  full,  dear,  and  implicit 
instructions  elsewhere  given  on  the  subject 
of  the  burden  of  proof.  The  charge  as  to 
the  preponderance  of  evidence  was  not  error, 
in  view  of  the  instruction,  elsewhere  given, 
that  "a  parol  contract  for  land  should  be  so 
clearly,  strongly,  and  satisfactorily  shown 
and  proven  as  to  leave  no  reasonable  doubt 
as  to  the  agreement  or  contract."  This  in- 
struction was  certainly  as  strong  as  the  de- 
fendants were  entitled  to.  Warren  y.  Gay, 
123  Ga.  243,  61  S.  B.  302. 

[6-8]  ^-8.  The  rulings  announced  in  the 
sixth,  seventh,  and  eighth  headnotes  do  not 
require  elaboration.. 

Judgment  affltrmed.  All  the  Justices  con- 
cur. 

(188  Ga.  748) 

BUTLSIB  ▼.   SAMS. 
(Supreme  Oourt  of  Georgia.     Sept.  28,  1912.) 

(ByllahUM  5y  the  Court.) 

1.  VeBDIGT— BBBOB  in   0HAfiOB-<](B0nNDB  fob 

New  Tbial. 

Under  the  pleadings  and  the  evidence,  a 
verdict  was  demanded  for  the  defendant;  and 
if  there  was  any  error  in  the  charge,  as  com- 
plained of,  it  would  not  require  the  grant  of  a 
new  triaL 

2.  E)vidbncb    (S    146*)— Bxlbvanot— Rj&MOtB- 

NESS. 

The  plaintiff  tendered  in  evidence  a  state- 
ment of  account  rendered  by  him  to  the  defend- 
ant, showing  the  balance  claimed  by  plaintiff 
oD^  account  of  the  transactions  involved  in  the 
suit,  together  with  a  letter  from  the  plaintiff, 
offering  to  accept  the  defendant's  note  there- 
for. The^e  documents  bore  date  more  than  two 
years  after  the  sale,  and  were  properly  rejected 
by  the  court 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent.  Dig.  §  434;    Dec  Dig.  |  145.«] 


(Additional  SytlalM  hy  Editorial  Stalf.) 

3.  Exchange  of  Pbopebtt  ($  8*)— Action  oh 
oontbaot. 

Where  a  contract  for  the  purchase  of  land 
provided  for  the  delivery  of  9,000  shares  of 
certain  mining  stock  at  the  price  of  40  cents 
a  share  cash  value  in  settlement  of  the  balance 
of  the  price,  the  vendor,  in  case  of  the  vendee's 
refusal  to  deliver  the  stock,  could  not  recover 
the  balance  of  the  price  in  cash. 

[Ed.  Note.— For  other  cases,  see  E!zchange  of 
Property,  Cent.  Dig.  H  14-18;  Dec  Dig.  f 
8.*] 

4.  Exchange  of  Pbopebtt  ((  8*)— Oontbaot 
— Bbbach. 

Where  a  contract  for  the  sale  of  land  pro- 
vided for  the  payment  of  the  balance  of  the 
price  in  mining  stock,  the  vendor,  on  the  pur- 
chaser's refusal  to  deliver  the  stock,  could  not 
recover  the  value  of  the  stock  at  the  time  it  was 
delivered,  in  the  absence  of  evidence  showing 
its  market  value  at  that  time. 

[Ed.  Note.— For  other  cases,  see  Ebcchange  <^ 
Property,  Cent  Dig.  §8  14-18;  Dec  Dig.  § 
8.*] 

Error  from  Superior  Court,  Cobb  County; 
W.  A.  Morris,  Judge. 

Action  by  B.  E.  Butler,  against  W.  A 
Sams.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

In  an  action  by  R.  E.  Butler  against  W.  A 
Sams  the  petition  alleged  that  the  defendant 
was  indebted  to  the  plaintiff  in  the  sum  of 
$3,600  principal,  and  interest,  by  reason  of 
the  following  facts :  On  September  20,  1907, 
petitioner  sold  to  defendant  described  land 
for  $10,000,  $6,400  of  which  was  to  be  paid 
in  cash  on  January  1,  1908»  the  balance  to 
be  paid  on  the  date  last  mentioned  in  "9,000 
shares  of  Los  Colorado  mining  stock,  par 
value  $1  per  share,  at  the  price  of  40  cents 
per  share,  cash  value.**  The  contract  of 
sale  was  evidenced  by  a  bond  for  title.  On 
January  2,  1908,  the  defendant  paid  the 
amount  which  had  been  promised  to  be  paid 
in  money,  received  from  the  plaintiff  a  war- 
ranty deed,  and  promised  in  a  "day  or  two" 
to  deliver  to  plaintiff  the  9,000  shares  of 
stock.  The  land  was  worth  $10,000,  and  the 
stock  was  represented  by  the  defendant  to 
be  of  the  value  of  40  cents  per  share,  and 
was  accepted  at  such  value  by  plaintiff,  and 
in  fact  at  that  time  it  was  bringing  that 
price  on  the  market  The  defendant  failed 
to  deliver  the  stock,  though  frequent  de- 
mands had  been  made  for  it,  and  in  the 
meantime  it  depreciated  in  value,  and  was. 
worthless  at  the  time  of  the  institution  of 
the  suit  After  alleging  in  substance  as 
above  set  forth,  the  petition  further  alleged 
that,  defendant  "having  failed  and  refused 
to  turn  over  said  stock  according  to  his  con- 
tract, and  said  stock  having  become  worth- 
less, petitioner  brings  this  suit  for  this  bal- 
ance purchase  money  of  said  land,  to  wit, 
$3,600,  with  interest  from  January  1,  1908» 
at  7  per  cent  per  annum,**  and  prayed  for 
process,  and  that  "plaintiff  have  a  verdict 
and  judgment  for  said  principal  sum,  with 
interest   as   above   set  out"     The   petition 
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contained  a  second  count,  wblcb  waa  In  sub- 
stance as  abOTO  Indicated,  except  tbat,  in- 
stead of  suing  "for  the  balance  purdiase 
money,**  it  was  alleged  that  the  suit  was 
"for  the  value  of  said  stock  at  the  time  the 
same  should  have  been  delivered  to  peti- 
tioner." On  the  trial  the  plaintiff  abandoned 
the  second  count,  and  relied  solely  on  the 
first  The  Jury  returned  a  verdict  in  favor 
of  the  defendant  The  plaintiff  filed  a  mo- 
tion for  new  trial,  which 'was  overruled,  and 
he  excepted. 

Mozley  &  Moss,  of  Marietta,  for  plaintiff 
in  error.  D.  W.  Blair  and  Clay  &  Morris, 
all  of  Marietta,  for  defendant  in  error. 

ATKINSON,  J.  [1-4]  Prop^ly  construed, 
the  first  count  was  an  action  on  the  contract 
-for  money,  being  the  balance  of  the  purchase 
price  alleged  to  be  due  for  the  land.  By  the 
record  before  us  there  was  no  agreement  to 
pay  the  balance  of  the  alleged  purchase  price 
otherwise  than  in  stock;  and  hence  there 
could  be  no  recovery  by  the  plaintiff  under 
the  first  count  There  was  no  evidence  to 
show  the  market  value  of  the  stock  at  the 
time  it  was  contracted  to  be  delivered;  and 
hence  there  could  be  no  recovery  under  the 
second  count.  Under  these  circumstances,  a 
general  verdict  in  favor  of  the  defendant 
was  demanded  by  the  evidence;  and  if 
there  was  any  error  in  the  charge  of  the 
court,  as  complained  of,  it  would  not  require 
a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(188  Oa.  726) 

CliARK  V.  RAMSEY  et  aL 
(Supreme  Court  of  Georgia.     Sept  2d,  1912.) 

fSyttahuM  6y  the  Oowri.) 
JxjDQVXVT  (§  460*)— Pbtitior  to  Sbt  A8in»— 

SUFFIOIENCY. 

The  petition  to  set  aside  the  judgment  was 
not  subject  to  general  demurrer. 

[Ed.  Note.~For  other  cases,  see  Judgment 
Cent  Dig.  §§  879-891 ;   Dec.  Dig.  i  460.«] 

Error  from  Superior  Court  Richmond 
County;   H.  C.  Hammond,  Judge. 

Action  by  L.  0.  Clark  against  W.  W. 
Ramsey  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

R.  N.  Hardeman,  of  Louisville,  for  plain- 
tiff in  error.  M.  C  Barwick,  of  Augusta,  for 
defendants  In  error. 

FISH,  0.  J.  The  petition  of  the  plaintiff 
in  error,  which  was  to  set  aside  a  judgment, 
was  dismissed  on  demurrer.  She  alleged 
that  an  ejectment  suit  was  brought  against 
her  by  W.  W.  Ramsey  to  the  October  term, 
1909,  of  Burke  superior  court  When  served 
with  the  pleadings  in  the  case,  she  employed 
counsel  and  surrendered  all  her  papers  to 
him.    Counsel  prepared  her  defense,  but  did 


not  file  it  He  was  111  at  that  term  of  court* 
and  had  a  leave  of  absence.  At  the  trial 
term  the  attorney  wa9  stiU  ill,  and  had  a 
leave  of  absence  for  that  term  of  the  court 
The  client  was  an  old  and  infirm  woman,  un- 
able to  attend  court  on  account  of  her  age 
and  feeble  health,  and  relied  upon  her  coim- 
sel  to  protect  her  rights.  She  was  under  Uie 
impression  that  her  counsel  had  filed  h^ 
defense,  and  made  inquiry  about  h^  case 
at  each  term,  and  was  informed  of  her  coun- 
sel's Illness  and  his  leave  of  absence.  At 
the  trial  term  Ramsey's  attorney  knew  of 
the  employment  of  her  attorney,  of  his  ill- 
ness, and  leave  of  absence,  and  took  undue 
advantage  of  her  condition  and  the  illness  of 
her  counsel  in  pressing  the  case  to  judgm^it 
By  amendment  she  alleged  a  good  d^ense 
,  against  the  ejectment  suit 

The  petition  was  equitable  in  its  natare, 
and  prayed  equitable  relief.  '^Bquity  will 
interfere  to  set  aside  a  judgment  of  a  court 
having  jurisdiction  only  when  the  party  bad 
a  good  defense  of  which  he  was  entirely  ig- 
norant or  where  he  was  prevented  from 
making  it  by  fraud  or  accident,  or  the  act 
of  the  adverse  party,  unmixed  with  fraud  or 
negligence  on  his  part*'  Civil  Code,  |  45S5u 
Sudden  illness  of  counsel  has  been  treated  as 
an  accident  or  misfortune,  and  judgments 
have  been  vacated  in  cases  where  counsel 
was  stricken  with  serious  illness  incapacitat- 
ing him  from  filing  a  defense  or  represent- 
ing his  client,  where  the  client  was  ignorant 
of  counsel's  illness.  Howell  v.  Ware,  1S3  Ga. 
C74,  66  S.  E.  884;  Robinson  v.  Carmichael, 
134  Ga.  654,  68  S.  E.  582.  There  can  be  no 
question  that  at  the  trial  term  neither  coun- 
sel nor  client  was  in  laches.  The  former  had 
a  leave  of  absence,  which  was  an  assurance 
to  the  latter  that  her  case  would  not  be  tried. 
Besides,  it  is  alleged  that  opposing  counsel 
was  aware  that  counsel  represented  the 
client  in  the  particular  case  and  had  a  leave 
of  absence  for  that  term  of  the  court  Good 
faith  would  have  required  him  to  4isclose 
this  information  to  the  court;  and  it  is  not 
to  be  presumed  that  with  this  knowledge  the 
court  would  have  allowed  the  case  pressed 
to  trial. 

As  to  the  case  being  in  default  at  the  ap- 
pearance term,  and  whether  that  default 
should  be  opened,  depends  upon  the  condo- 
slon,  under  the  facts  alleged,  whether  coun- 
sel or  client  was  negligent  The  allegation 
is  that  counsel  was  sick,  and  on  account  of 
such  sickness  a  leave  of  absence,  had  been 
granted  to  him.  While  the  time  of  his  em- 
ployment is  not  definitely  alleged,  it  does  ap- 
pear that  counsel  was  retained  inunediately 
after  the  service  of  the  suit  upon  the  client 
That  he  was  not  ill  at  the  time  of  his  em- 
ployment is  inferable  from  the  fact  that  he 
advised  with  his  client  accepted  her  papers, 
and  prepared  her  defense.  From  these  facts, 
as  against  a  general  demurrer,  we  may  con« 
elude  that  counsti  was  stricken  with  illness, 
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and  was  prerented  from  filing  the  defense  on 
that  account 

Was  the  client  negligent?  She  was,  an  old 
and  Infirm  lady,  residing  some  distance  from 
the  connty  seat  Because  of  her  old  age  and 
feeble  health,  she  was  unable  to  attend  that 
session  of  the  court  She  was  under  the  im- 
pression that  her  defense  had  been  filed. 
Bhe  made  inquiry  about  her  case^  and  was 
Informed  of  her  counsel's  illness,  and  that  a 
leave  of  absence  had  been  granted  him  1^ 
the  court  Under  such  circumstances,  we 
do  not  think  the  client  was  guilty  of  laches. 

A  motion  to  set  aside  and  vacate  a  judg- 
ment cannot  be  det^mined  by  any  fixed  rule, 
but  depends  upon  the  circumstances  of  the 
case.  Storey  r.  Weaver,  66  Ga.  286.  We 
think  that  under  the  allegations  of  the  peti- 
tion, admitted  to  be  true  on  demurrer!  the 
petition  should  not  have  been  dismissed  on 
general  demurrer. 

Judgment  reversed.  All  the  Justices  con- 
ear. 

OBS  Gft.  710) 

JONES  V.  JONBS  et  aL 
(Supreme  Court  of  Georgia.     Sept  26»  1912.) 

(Syllahua  hy  the  CauriJ 

1.   PlJ&iia)ING   (§  d62^)>-PABOL  EVIDSNCK— EZ- 

PBKSS  Trust. 

It  was  erroneons  to  overrule  an  appro- 
priate motion  to  strike  certain  portions  of  the 
plea  of  the  defendants,  which,  in  effect,  sought 
by  parol  to  ingraft  an  express  trust  upon  a 
deed  to  land,  and  subsequently  to  permit  wit- 
nesses to  testify  in  support  of  such  portions 
of  the  plea,  over  the  objection  that  the  testi- 
mony sought  by  parol  to  establish  an  express 
trust  to  land,  and  was  irrelevant 

[E3d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  IS  1147-1155 ;    Dec.  Dig.  (  862.*] 

2.  Pabol  Evidence. 

The  ruling  above  announced  has  no  appli- 
cation to  so  much  of  the  defendant's  plea  as 
related  to  the  personal  proper^  involved  in 
the  suit  concerning  which  there  was  no  effort 
to  declare  a  trust 
8.  P4BTITI0N  (S  46*)— Pabtiss  Deeendant. 

There  was  no  error  in  the  ruling  of  the 
court  permitting  certain  persons  to  be  made 
parties  defendant 

[Ed.  Note.~For  other  cases,  see  Partition, 
Cent  Dig.  |  114 ;    Dec.  Dig.  ]  46.*] 

Error  from  Superior  Court  Taliaferro 
County;  D.  W.  Meadow,  Judge. 

Action  by  Wesley  P.  Jones  against  Edward 
P.  Jones  and  others.  Verdict  for  defendants* 
From  an  order  denying  a  new  trial,  plain- 
tifiP  brings  error.    Reversed. 

Wesley  P.  Jones  Instituted  an  action 
against  Edward  P.  Jones,  alleging  that  plain- 
tiff and  defendant,  as  tenants  in  common, 
owned  described  land,  which  had  been  con- 
veyed to  them  by  John  F.  Holden,  and  cer- 
tain farm  tools  and  other  personal  property, 
which  they  had  purchased  and  used  on  the 
farm,  and  that  the  defendant  had  been  in 
exclusive  possession  of  the  property,  and  re- 
fused  to   recognize  the  plaintiff  as  a  part 


owner  in  the  property,  or  account  to  him  for 
certain  rents  derived  from  the  same.  There 
were  prayers:  (a)  For  receiver;  (b)  for  an 
accounting  for  rents,  etc;  (c)  for  partition 
and  general  relief  and  process. 

The  defendant  in  his  answer  admitted  that 
the  land  had  been  conveyed  to  plaintiff  and 
defendant  as  alleged;  but  in  paragraphs  5 
to  19,  inclusive,  of  his  answer,  he  set  up  a 
parol  contract  alleged  to  have  been  entered 
into  prior  to  the  conveyance,  among  the  fam- 
ily of  the  father  of  plaintiff  and  defendant, 
including  them,  to  the  ^ect  that  the  land 
should  be  purchased  and  paid  for  by  all  of 
them,  and  upon  the  purchase  price  being 
fully  pa^d  the  title  should  be  taken  in  the 
name  of  the  plaintiff  and  the  defendant  but 
that  their  father  and  mother  should  live  on 
the  land  and  have  it  as  their  own  'for  a 
home  as  long  as  either  one  of  them  should 
live,  and  any  one  or  more  of  the  <diildren 
who  remained  unmarried  and  wished  to  live 
there  with  their  mother  and  father  i^ould 
have  the  right  to  do  so,  and  upon  the  death 
of  both  the  father  and  mother  the  place 
should  then  belong  absolutely  to  plaintiff  and 
defendant  By  virtue  of  this  family  arrange- 
ment all  of  the  several  members  of  the  fami- 
ly, including  plaintiff  and  defendant  con- 
tributed to  the  payment  of  the  purchase  mon- 
ey and  succeeded  in  making  full  payment 
which  was  followed  by  execution  of  a  deed 
conveying  the  property  to  plaintiff  and  de- 
fendant, as  above  stated.  After  the  property 
had  been  so  conveyed,  the  entire  family,  in- 
cluding plaintiff  and  defendant  continued  to 
reside  on  it  and  carry  out  the  terms  of  the 
parol  agreement  for  several  years ;  and  plain- 
tiff never  repudiated  the  contract  until  short- 
ly before  the  institution  of  the  suit  and  none 
of  the  others  ever 'repudiated  it  The  per- 
sonal property  referred  to  in  the  suit  was 
purchased  by  the  use  of  the  "common  fund" 
produced  by  all  the  members  of  the  family 
in  conducting  the  farm,  and  by  common  con- 
sent it  was  understood  that  all  of  it  should 
be  the  property  of  their  mother  and  father. 
By  reason  of  the  foregoing  facts  the  mother 
and  father  have  a  life  interest  in  the  land, 
and  ought  to  be  made  parties.  It  would  be 
inequitable  and  unjust  and  a  fraud  against 
the  other  members  of  the  family,  if  the 
plaintiff  were  allowed  to  have  the  land  par- 
titioned, and  irreparable  damages  would  re- 
sult from  a  breach  by  plaintiff  of  the  fam- 
ily agreement  Whereupon  it  was  prayed: 
(a)  That  the  father  and  mother  should  be 
made  parties;  (b)  that  the  interest  of  all 
parties  in  the  described  real  and  personal 
property  be  fully  protected  by  decree;  <c) 
that  specific  performance  be  decreed;  (d) 
that  injunction  issue ;  and  (e)  that  the  court 
frame  such  decree  as  would  meet  the  exi- 
gencies of  the  case. 

By  order  of  court  the  father  and  mothw 
were  made  parties  defendant  and  allowed 


•For  otber  ossts  see  lune  topic  and  saotion  NUMBBR  In  Deo.  Dig.  a  Am.  Dig.  Key*lfo.  SerlM  a  Rep'r  Indexes 


1130 


75  SOUTHEASTERN  BEPORTEB 


(Ga. 


the  deed  to  the  property  in  which  the  trust 
was  sought  to  be  set  up  paid  no  part  of  the 
purchase  money  for  the  property.  The  oidn- 
ion  laid  stress  upon  the  point  that  the  gran- 
tee named  in  the  deed  paid  no  part  of  the 
purchase  money,  and  thereby  indirectly  reo* 
ognized  the  principle  ruled  in  the  case  of 
Wilder  r.  Wilder. 

[2]  2.  The  ruling  aboYe  announced  does 
not  apply  to  the  personal  property  involyed 
in  the  suit  According  to  the  allegations  of 
the  plea,  the  personal  property  was  paid  for 
with  funds  common  to  all  the  family,  and 
title  to  it  was  not  placed  exclusively  in  the 
plaintiff  and  the  original  defendant,  as  was 
done  in  regard  to  the  land.  Under  such  cir- 
cumstances it  was  competent  for  the  defend- 
ants to  set  up,  and,  upon  proof,  enforce^  the 
alleged  parol  agreement  relatively  to  the  per- 
sonal property. 

[3]  3.  The  plaintiff's  mother  and  father,  by 
the  terms  of  the  plea,  were  alleged  to  hare 
such  an  Interest  in  the  personal  property  as 
to  render  them  proper  parties  to  the  suit 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(U8  Oa.  760) 
HILL  V.  OHASTAIN. 
(Supreme  Court  of  Georgia.     Sept  28,  1912.) 


given  time  in  which  to  answer.  Within  the 
time  provided  answer  was  filed  by  them,  in 
which  they  adopted  the  answer  filed  by  the 
original  defendant  The  plaintiff  moved  to 
strike  each  and  all  of  paragraphs  5  to  19, 
inclusive,  of  the  origiaal  defendant's  answer, 
on  the  ground  that  no  defense  was  set  up 
therein.  He  also  moved  to  strike  the  an- 
swer of  the  defendants  who  were  made  par- 
ties by  amendment  on  the  grounds:  (a)  That 
they  were  not  proper  parties;  (b)  that  the 
answer  set  forth  no  defense.  The  court 
overruled  the  motion  to  strike,  and  the  )plain- 
tiff  excepted  pendente  lite.  On  the  trial  the 
plaintiff  objected  to  certain  evidence,  sub- 
mitted by  the  defendants,  which  tended  to 
prove  the  parol  agreement  among  the  fam- 
ily, which  was  set  up  in  the  portion  of  their 
answer  which  plaintiff  had  moved  to  strike; 
the  objection  being,  in  substance,  that  such 
evidence  was  irrelevant  and  its  purpose  was 
to  set  up  an  express  trust  by  parol  evidence. 
The  court  admitted  the  evld^ice.  A  verdict 
was  rendered  in  favor  of  the  defendants. 
The  plaintiff  made  a  motion  for  a  new  trial, 
in  which  complaint  was  made  of  the  admis- 
sion of  the  evld^ice  above  referred  to.  The 
motion  was  overruled.  A  bill  of  exceptions 
was  subsequently  certified,  in  which  error 
was  assigned  on  the  exceptions  pendente  lite, 
and  also  oa  the  order  oTerruUng  the  motion 
for  a  new  triaL 

J.  A.  Beazley,  of  OrawfordsviUe,  and  Noel 
P.  Park,  of  Greensboro,  for  plaintiff  in  er- 
ror. A.  G.  Golucke,  of  Crawfordsville,  and 
Sam  H.  Sibley,  of  Union  Point  for  defend- 
ants in  error. 

ATKINSON,  J.  [1]  1.  The  facts  of  this 
case  in  substance  are  similar  to  those  in- 
volved in  the  case  of  Wilder  t.  Wilder,  138 
Ga.  573,  75  S.  B.  654.  In  that  case  the 
property  involved  was  bought  with  money 
belonging  to  the  defendant  her  sister,  and 
her  son,  under  a  parol  agreement  that  the 
title  should  be  made  to  the  son,  and  that 
the  property  should  be  held  for  the  defend- 
ant subject  to  the  right  of  the  sister  and 
son  to  live  in  the  house  as  long  as  the  de- 
fendant occupied  it  as  a  home;  and  it  was 
held  that  the  effort  was  to  create  an  ex- 
press trust  by  parol,  which,  under  our  stat^ 
ute,  cannot  be  done.  That  ruling,  when  ap- 
plied to  the  facts  of  the  present  case,  is 
controlling.  Accordingly,  the  court  erred  in 
refusing,  on  motion,  to  strike  so  much  of 
the  answer  of  the  defendants  as  sou^t  to 
set  up  the  parol  contract  in  reference  to 
the  land.  Oounsel  for  defendants  in  error 
strongly  rely  upon  the  ruling  in  the  case  of 
Holmes  v.  Holmes,  106  Ga.  858,  83  S.  El  216. 
That  case,  howerer,  is  distinguishable  from 
the  case  of  Wilder  v.  Wilder,  supra,  and  the 
present  in  that  the  ruling  there  made  was 
based  upon  the  holding  that  the  grantee  In 
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(8yllalu8  by  the  Court.) 

L  Appeal  and  Ebbob  ({  802*)— Motion  iob 
Nbw  Tbial— Suffioisnct  — Admusxon  or 
Evidence. 

A  ground  of  a  motion  for  a  new  trial  based 
upon  the  admisaion  of  evidence  should  state 
wnat  objection  was  made  thereto  when  it  was 
offered  at  the  triaL  and  should  affirmatively 
show  that  the  objection  was  then  urged ;  other- 
wise, no  question  is  raised  for  determination 
by  the  court  McFarland  v.  Darien,  etc^  B. 
Co.,  127  Ga.  97,  56  S.  E.  74.  Under  this  rule 
the  assignments  of  error  based  on  the  grounds 
of  the  motion  for  new  trial  complaining  of  rul- 
ings in  admitting  certain  evidence  cannot  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  1744-1762;  Dec.  Dig.  | 
302.*] 

2.  lNSTBX7CnON8. 

The  excerpt  from  the  charge  on  which  er- 
ror was  assigned  contains  no  error  requiring  a 
new  triaL 

8.   SUFFIOIENOT  or  BVIDBNOB. 

The  evidence  was  sufficient  to  support  the 
verdict  and  the  discretion  of  the  trial  court  In 
refusing  a  new  trial  will  not  be  disturbed. 

Error  from  Superior  Court,  Whltfl^d  Coon- 
ty;  A.  W.  Fite,  Judge. 

Action  between  R.  B.  Hill  and  Mra.  M.  B. 
Chastain.  From  an  order  refusing  a  new 
trial.  Hill  brings  error.   Affirmed. 

Robt  L.  Rodgers,  of  Atlanta,  for  plaintiff 
in  error.  George  G.  Glenn,  of  Dalton,  for 
defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justicea  concur. 
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(138  Ga.  719) 

SOUTHERN  RY.  CO.  T.  PRUBTT. 
(Supreme  Court  of  Georgia.     Sept  24,  1912.) 

(Syllabus  by  the  Court.) 

SUFFIOIBNGT     OF     EVIDENCIfr— JUDOICKNT     AF> 
FIRMED. 

No  question  other  than  that  of  the  snffii 
ciency  of  the  evidence  to  support  the  verdict 
ifl  raised  in  the  record;  and,  it  appearing  upon 
consideration  of  the  evidence  l^at  it  was  suffi- 
cient to  authorize  the  finding  of  the  jury,  the 
judgment  of  the  court  below  is  affirmed. 

Error  from  Superior  Court,  Gwinnett  Goim- 
ty;  0.  H.  Brand*  Judge. 

Action  between  the  Southern  Railway 
Company  and  J.  G.  Pruett  From  the  Judg- 
ment, the  Southern  Railway  Company  brings 
error.    Affirmed. 

B.  O.  Dobbs,  of  Buford,  and  F.  M.  Byrd 
and   Jno.   J.   &  Roy   M.   Strickland,  all  of 

Athens,  for  plaintiff  in  error.  O.  L.  Harrle, 
of  Cumming,  and  O.  A.  Nlz,  of  Lawrence- 
TlUe,  for  defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(138  Oa.  750) 

ROGERS  V.  BROWN,  Governor. 
(Supreme  Court  of  Georgia.     Sept  28,  1912.) 

(Syllabus  by  the  Court.) 

1.  Bahl  (f  58*);— Recognizance— Requisites. 

It  is  essential,  to  the  validity  of  a  recogni- 
zance for  the  personal  appearance  for  trial  of  a 
person  charged  with  a  penal  offense,  that  the 
bond  show  on  its  face  the  cause  of  the  arrest. 
Nicholson  v.  State,  2  Ga.  363. 

[EM.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  a  263-277 ;    Dec  Dig.  {  6a*] 

2.  Bah.  ($  58*>— Recoonizancb  fob  Afpbab- 
j^NCE— Requisites. 

But  it  is  not  necessary  that  the  offense  be 
stated  with  the  same  degree  of  particularity  as 
is  required  in  an  indictment;  and  it  is  suffi- 
cient if  the  offense  be  named  generally  as  "ac- 
cessory after  the  fact,"  which  under  Penal 
Code,  I  48,  if  nothing  more  appeared,  would  be 
equivalent  to  a  charge  as  for  a  misdemeanor. 
See  Rich  v.  Colquitt,  61  Ga,  197;  Vinson  v. 
Northen,  94  Ga.  69a  19  S.  B.  991. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  f  §  263-277 ;  Dec  Dig.  i  5a*] 

3.  Bah.  (§  90*)  —  Forfeited  Recoonizange  — 
Requisites— FoRFEiTUBE. 

But  in  a  proceeding  to  forfeit  a  recogni- 
aance  of  tiie  character  described  in  the  first 
headnote,  where  the  evidence  relied  on  to  sup- 
port the  action  shows  that  the  only  charge  pre- 
ferred against  the  principal  was  an  indictment 
as  accessory  after  the  fact  by  receiving  stolen 
goods,  knowing  them  to  be  stolen,  and  the  in- 
dictment failed  to  allege  that  the  principal  thief 
had  been  convicted  (Penal  Code,  {  168),  or  that 
the  principal  thief  could  not  be  taken  so  as  to 
be  prosecuted  and  convicted  (Penal  Code,  | 
169),  the  indictment  for  these  reasons  being 
fatally  defective  (Jordan  v.  State,  56  Ga.  92), 
the  evidence  did  not  support  a  judgment  of  for- 
feiture, although  it  was  shown  by  extrinsic 
evidence,  which  was  admitted  over  appropriate 
objection,  that  the  principal  thief  had  been  con- 
victed (McDaniel  v.  Campbell,  78  Ga.  188; 
Candler  v.  Kirksey,  113  Ga.  309,  38  a  E.  825, 


84  Am.  St.  Rep.  247;  Salter  t.  State,  125  Ga. 
760,  54  S.  B.  685). 

[ETd.  Note. — For  other  cases,  see  Bail,  Cent 
Dig.  §§  401-406 ;   Dec.  Dig.  §  90.*] 

Error  from  Superior  Court,  Oohb  Comity; 
N.  A.  Morris,  Judge. 

Action  by  J.  M.  Brown,  Governor,  against 
F.  P.  Rogers.  On  the  forfeited  recognizance. 
Judgment  for  plalntiLfT,  and  defendant  brings 
error.    Reversed. 

Mozley  &  Moss,  of  Marietta,  for  plaintiff 
in  error.  J.  P.  Brooke,  Sol.  Gen.,  of  Alpha- 
retta,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(138  Ga.  783) 

FARMERS'  UNION  WAREHOUSE,  STOR- 
AGE &  MFG.  CO.  V.  STEWART. 
(Supreme  Court  of  Georgia.     Sept  27,  1912.) 

(Syllabus  by  the  Court,) 

New  Tbial  (f  38*)  —  Grounds  —  Gbant  of 

Nonsuit. 

A  case  was  referred  to  an  auditor,  who 
made  his  report  Exceptions  of  law  and  &ict 
were  filed  thereto.  The  court  overruled  all  the 
exceptions  of  law,  and  all  exceptions  of  fact 
except  one,  which  was  sustained.  Upon  the 
report  and  brief  of  evidence,  as  amended  by 
the  ruling  sustaining  the  exception  of  fact  the 
court  awarded  a  nonsuit  The  plaintiff  moved 
for  a  new  trial,  ^complaining  that  the  verdict 
was  contrary  to  the  evidence.  The  motion  was 
amended  by  the  addition  of  two  grounds,  the 
first  of  which  was  disapproved-  and  the  last 
approved  by  reference  to  the  record,  which  dis- 
approved the  recital  of  fact  HtUd  that  iuas- 
much  as  the  grant  of  a  nonsuit  is  not  review- 
able by  motion  for  new  trial  (Buchanan  v. 
James,  184  Ga.  475,  68  S.  B.  72),  there  was 
no  error  in  refusing  a  new  triaL 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i  56 ;   Dec  Dig.  §  8&«] 

Error  from  Superior  Court,  Rockdale 
County;   L.  S.  Roan,  Judge. 

Action  by  the  Farmers'  Union  Warehouse, 
Storage  &  Manufacturing  Company  against 
W.  W.  T.  Stewart,  administrator.  Judgm&at 
of  i^onsuit,  and  plaintiff  brings  error.  Af- 
firmed. 

A.  G.  &  J.  H.  McCalla,  of  Oonyera,  for 
plaintiff  in  error.  J.  R.  Irwin,  of  Conyers, 
and  J.  E.  &  li.  F.  McClelland,  of  Atlanta, 
for  defendant  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


ass  Qa.  72$) 

TURMAN  et  aL  v.  WINEOOFF  et  aL 

(Supreme  Court  of  Georgia.     Sept  25,  1912.) 

(Syllabus  by  iAe  Court.) 

1.   POWEBS    (S    12*)— POWEBS    OF    ATTOBNBT— 

Death  or  Geantob. 

In  order  that  a  power  to  sell  may  survive 
the  death  of  the  grantor,  it  must  be  coupled 
with  an  interest;    and  that  interest  must  be. 
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not  in  the  proceeds  alone  of  the  thing  to  be  sold, 
but  in  the  thing  itself.  Civ.  Code  1910,  f  3575 
(1):  Lathrop  v.  Brown,  66  Ga.  315:  wilkioB 
V.  McGehee,  86  Ga.  764,  18   S.  E.  84.     Such 

Sower    will    not   survive   merely    because    the 
onee  may  have  paid  a  valuable  consideration 
for  it    Coney  v.  Sanders,  28  Ga.  511. 

[Ed.  Note.~For  other  cases,  see  Powers, 
Cent  Dig.  5J  24.  25 ;   Dec.  Dig.  i  12.*] 

2.  Demurbeb  to  Petition. 

Applying  the  rule  above  announced  to  the 
contract  upon  which  the  petition  for  intervene 
tion  in  the  present  case  was  based,  and  to  the 
allegations  of  such  petition,  the  general  demur- 
rer to  the  petition  was  properly  sustained. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  between  S.  B.  Turman  and  others 
and  W.  F.  Winecoff  and  others.  B^om  the 
Judgment,  Turman  ,and  others  bring  error. 
Affirmed. 

Moore  &  Pomeroy,  of  Atlanta,  for  plain- 
tiffs in  error.  King,  Spalding  &  Underwood, 
Evins  &  Spence,  T.  F.  Corrigan,  A.  A.  &  E. 
L.  Meyer,  and  J.  D.  KUpatrick,  all  of  At- 
lanta, for  def^idants  in  error. 

FISH,  C.  J.  Judgm^t  affirmed.  All  the 
Justices  concur. 


(138  Ga.  734) 

HALL  V.  COLEMAN. 
(Supreme  Court  of  Georgia.     Sept  27,  1912.) 

(Syllabus  by  the  Court,) 

1.  Fines  (5  !-%•)— Husband  and  Wife  (§{ 
171,  232»)— Natube  of  Fine  —  (3ontbact8 
BY  Wifb---Guarantt— *'Debt." 

To  a  suit  of  foreclosure  by  a  transferee  of 
a  note  and  mortgage  on  realty  the  defendant  in- 
terposed a  plea  to  the  effect  that  she  was  a 
married  woman  at  the  time  of  the  ezecvtion  of 
the  note,  and  that  "the  note  and  mortgage" 
were  given  for  the  debt  of  her  husband,  and 
the  transferee  took  them  with  notice  of  these 
facts.  On  the  trial  here  was  evidence  to  the 
effect  that  the  defendant's  husband,  having 
been  convicted  of  a  misdemeanor,  was  in  jail 
under  a  sentence  to  pay  a  fine.  The  defendant 
testified  that  she  called  on  the  agent  of  the 
payee  to  pay  the  fine,  and  the  latter  asked, 
Will  you  give  me  security  for  him  paying  it 
back  and  working  it  out?"  The  note  was 
given,  "so  that,  if  Sam  [the  husband]  did  not 
stay  there  and  work  out"  the  fine,  *'I  would 
pay  it  for  him."  Defendcuit's  husband  had 
been  working  for  the  payee,  and  thereafter  con- 
tinued to  do  so,  "working  to  pay  that  debt." 
There  was  no  evidence  that  the  husband  made 
any  jpromise  to  the  payee  to  induce  him  to  pay 
the  nne,  or  that  he  was  consulted  in  regard  to 
the  negotiations  which  led  to  the  payment  of 
the  fine.  He  was  in  jail  when  the  note  was 
executed.  Defendant  further  testified:  "When 
I  saw  Judge  Brewton,  I  got  the  mortgage  fixed 
up.  I  signed  it.  He  paid  the  money  in  his 
office  to  get  [defendant's  husband]  out  of  jail. 
♦  ♦  ♦  I  did  not  get  it,  and  did  not  pay  it." 
Gn  the  subject  of  notice,  the  evidence  was  to 
the  effect  that  the  plaintiff  transferee  was  an 
agent  of  the  payee  and  successor  to  the  agent 
who  paid  the  fine,  and  that  he  knew  that  the 
defendant's  husband  was  "working  out  this 
debt."  In  the  presence  of  the  defendant  the 
plaintifiP  was  told  by  another  person,  in  the 
spring  of  1908  before  the  transfer  in  August, 
that  she  was  tiie  wife  of  the  convict  whose  fine 


had  been  paid,  and  at  the  same  time  she  asked 
the  pajee,  in  the  presence  of  the  plaindit 
"How  long  before  my  note  will  come  back  to 
me?*  and  was  informed,  "It  won't  be  very 
long."    Held: 

(a)  The  fine  imposed  on  the  hnsAiand  <^  plain- 
tiflp  was  not  a  "debt"  due  by  him  to  the  state. 

(b)  Under  the  evidence,  the  contract  to  repay 
the  amount  paid  out  in  disdiarge  of  the  fine 
was  the  original  undertaking  of  the  wife,  and 
in  no  sense  in  payment  of  or  as  security  for  a 
debt  due  by  her  hnsbai^. 

(c)  If  the  debt  had  been  that  of  the  husband, 
the  evidence  was  insufficient  to  ahow  notice  of 
such  fact  to  the  transferee. 


Dig. 

Wife,    Uent.   Dig. 

Dig.  §S  171,  232.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1864-1886 ;   vol.  8,  p.  7628.] 

2.  Appeal  and   E2bbor  (f  1078«)— lUvixw— 
Abandonment  of  Ebbok. 

Assignments  of  error,  which  are  not  urged 
in  the  brief  of  counsel  for  the  plaintiff  in  er- 
ror, will  be  considered  as  abandoned. 

[EJd.  Note.^For  other  cases,  see  Appeal  and 
E^rror.  Gent  Dig.  §§  425^4261;  Dee.  Dig.  | 
107a*] 

3.  DiBEonoN  OF  Vebdiot— No  Bbbob. 

Under  the  pleading  and  evidence,  there 
was  no  error  in  directing  a  veidict  in  favor 
of  the  plaintiff. 

Error  from  Superior  Court,  Liberty  Oonn- 
ty;   W.  W.  Sheppard,  Judge. 

Action  by  B.  Coleman  against  liizile  HalL 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AJfflrmed. 

Shelby  Myrick,  of  Savannah*  for  plaintiff 
in  error.  J.  R.  Thomas^  of  Jessup,  for  de- 
fendant tn  error. 

ATKINSON,  J.  Judgment  afOrmed.  AH 
the  Justices  concur. 


(11  Oa.  App.  717) 

WnJJS   T.   CENTRAL   OF  GEORGIA  RY. 

CO.     (No.  4,277.) 

(Court  of  Appeals  of  Georgia.     Oct  9,  1912. 
On  Motion  for  Rehearing,  Oct  22, 

1912.) 

{8yllahU9  by  the  OouriJ 

1.   FOBMEB  DXOISIOir  CONTBOLLINO. 

This  case  is  controlled  by  the  decisions  of 
the  Supreme  Court  in  Southwestern  BaUroad 
V.  Hankerson.  61  Ga.  115,  and  Moore  v.  South- 
em  Ry.  Co.,  136  Ga.  872,  72  S.  £.  403,  and  is 
distinguishable  from  the  case  of  Central  of 
Georgia  Ry.  Co.  v.  Pelfry,  11  Ga.  App.  119,  74 
S.  E.  854.  The  court  *did  not  err  in  directing  a 
verdict  in  favor  of  the  defendant 

(Additional  Syllabns  by  Editorial  Staff.) 

2.  Railroads  (§  376*)  —  Opbbatioh  — Ihju- 
BIBS  TO  Persons  on  ob  Neab  Tback. 

Where  an  intoxicated  person  fell  or  lay 
beside  a  railroad  track,  and  the  engineer  of  an 
approaching  train  supposed  him  to  be  a  dis- 
carded tie,  and,  having  kept  a  constant  look- 
out used  every  means  in  his  power  to  stop 
the  train  on  discovering  that  it  was  a  person* 
the  railroad  company  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §1  1275-1270  j  Dec  Dig.  (  876.*] 


•For  other  eases  see  same  tepio  and  asction  NUMBBB  In  Dec«  Dig.  A  An.  Ofg.  KeyNo.  Scries  ft  Bsp^  ladesM 
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8b  Railboaos  (S  856*) —Operation  — In ju- 

BUSS  TO  PbBSONS  on  OB  Neab  Tback. 
That  the  public  had  for  many  years  been 
accustomed  to  nse  the  railroad  track  longi* 
tadinall^r  as  a  walkway  does  not  affect  the  com- 
pany's liability  for  causing  the  death  of  a  per- 
son beside  the  track,  where  the  engineer  kept 
a  constant  lookout,  and  used  every  means  in 
hia  power  to  stop  the  train  on  discoTerlng  the 
presence  of  a  person  near  the  track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1228-1234;   Dec.  Dig.  §  356.*] 

Error  from  City  Court  of  Sayanoab;  Davis 
Freeman,  Judge. 

Action  by  Annie  WiUis  against  tbe  Central 
of  Georgia  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Osborne  &  Lawrence  and  Shelby  Myrlck, 
all  of  Savannah,  for  plaintiff  In  error.  H.  W. 
Johnson,  of  Savannah,  for  defendant  In  er- 
ror. 

POTTLE,  J.  The  plaintiff  In  error  sued 
the  railway  company  for  the  homicide  of  her 
husband,  and  excepts  to  the  direction  of  a 
verdict  In  the  defendant's  favor.  The  undis- 
puted evidence  shows  that  the  deceased, 
while  In  a  drunken  condition,  lay  or  fell 
down  by  the  side  of  the  defendant's  track  In 
the  nighttime,  and  was  struck  by  the  pilot 
on  the  engine  and  killed.  The  case  turns  up- 
on the  testimony  of  the  engineer,  the  only 
eyewitness  to  the  killing,  and  whose  testi- 
mony upon  muterial  points  Is  undisputed. 
The  point  for  determination  may  best  be  un- 
derstood from  the  following  quotation  from 
the  engineer's  testimony:  •*Thls  track  out 
there  is  perfectly  straight,  a  level  track. 
After  we  passed  Central  Junction,  I  was 
looking  ahead  of  my  engine.  At  that  time 
they  were  laying  new  rail  between  the  C.  ft 
A  crossing  and  the  junction,  and  there  were 
lots  of  cross-ties  and  new  iron  lying  to  the 
side  of  the  track;  and  I  noticed  something — 
as  I  thought  a  cross-tie — ^lying  close  to  the 
track.  I  do  not  mean  It  was  between  the 
two  rails.  You  understand,  when  they  are 
putting  in  these  new  ties,  they  run  them  up, 
throw  them  to  the  side  of  the  ties,  wherever 
they  find  a  bad  tie  there,  and  when  they 
come  to  It  they  put  It  In.  And  I  thought  It 
was  a  tie  that  was  lying  there,  and  I  got 
very  dose  to  It — I  suppose  100  feet  possibly 
— and  I  saw  It  raise  up  that  way,  and  I 
■lammed  the  brakes  on  before  I  shut  the  en- 
gine off,  and  I  shut  the  steam  off  after  the 
brakes  were  on.  I  did  that  for  the  simple 
fact  that  I  did  not  have  time  after  I  dis- 
covered it  was  a  man.'  That  was  the  first 
time  I  discovered  that  It  was  a  man.  Had 
he  not  moved  or  raised  his  head,  the  en- 
gine would  have  gone  by  him  without  any 
danger ;  the  train  would  have  gone  by  him ; 
lie  would  not  have  been  touched  at  all;  but 
he  raised  up.  He  was  not  between  the  rails. 
He  was  not  on  the  track  at  all.  He  appeared 
to  me  as  though  his  head  must  have  been 


either  at  the  end  of  a  cross-tie,  or  right  be- 
tween a  cross- tie.  The  engine  did  not  strike 
him;  only  the  side  of  the  pilot  struck  hUn. 
Just  the  edge  of  the  pilot  struck  him  in  the 
head,  and  I  slammed  the  brake  on.  *  *  * 
As  to  how  close  I  was  to  him  when  he  first  rais- 
ed his  head  up,  I  would  say  between  100  and 
160  feet  I  am  satisfied  it  was  not  any  more 
than  that  I  could  not  have  stopped  my 
train,  within  the  distance  that  I  saw  him. 
wbUiQut  striking  him,  before  my  engine  got  to 
him;  not  when  I  discovered  it  was  a  man, 
and  he  raised  up." 

[1, 2]  The  case  la,  in  our  opinion,  absolute- 
ly controlled  by  the  decisions  of  the  Supreme 
Court  in  Southwestern  Railroad  v.  Hanker- 
son,  61  Ga.  115,  and  Moore  v.  Southern  Ry. 
Co.,  136  Ga.  872,  72  S.  m  403.  In  the  Han- 
kerson  Case,  supra,  it  appeared:  That  the  en- 
gineer saw  an  object  lying  on  the  track,  just 
beyond  a  crossing,  which  he  took  to  be  a  hog 
that  had  been  killed  by  a  freight  train  just 
ahead  of  him.  When  he  got  within  100  or 
125  yards  of  this  object,  he  discovered  that 
it  was  a  man,  lying  between  the  rails,  with 
his  head  on  a  stringier  close  up  to  the  rail 
and  his  body  and  legs  doubled  up  toward  the 
next  stringer  and  between  them.  That  as 
soon  as  he  saw  this  he  put  on  his  brakes,  re- 
versed his  engine,  and  sounded  the  whistle. 
That  from  the  time  he  discovered  it  was  a 
man,  and  not  a  dead  hog,  he  did  everything 
he  possibly  could  have  done  to  prevent  the 
injury  to  the  person  lying  on  the  track.  The 
Supreme  Court  held:  **If  one  voluntarily  be* 
comes  drunk,  and  consequently  falls  down,  or 
lies  down,  in  a  state  of  Insensibility  on  a 
railroad  track,  so  that  he  is  Injured  by  a 
passing  train,  tie  cannot  recover  for  Injuries 
so  received,  even  though  there  may  have  been 
contributory  negligence  on  the  part  of  em- 
ployes of  the  road."  In  Moore's  Case,  supra, 
the  man  Injured  was  sitting  upon  the  end  of 
a  cross-tie  In  the  nighttime.  There  was  tes- 
timony that  the  engineer  had  stated,  when  at 
a  distance  of  several  hundred  yards  away, 
that  he  saw  an  object  on  the  track,  but 
thought  it  was  a  dog.  It  was  held  that  a 
nonsuit  was  properly  granted. 

[3]  Counsel  for  the  plaintiff  contend  that. 
Inasmuch  as  there  was  testimony  for  the 
plaintiff  that  at  the  place  where  the  deceas- 
ed was  killed  the  public  had  for  many  years 
been  accustomed  to  use  the  track  longitudi- 
nally as  a  walkway,  It  was  a  question  for 
the  jury  whether  or  not  the  engineer  should 
have. been  on  the  lookout  for  persons  on  the 
track,  and  whether  or  not  he  exercised  or- 
dinary care  and  diligence.  This  evidence 
does  not  help  the  plaintiff's  case  for  two  rea- 
sons: In  the  first  place,  it  does  not  appear 
that  the  company  knew  of  this  use  of  its 
track  by  the  public,  or  consented  to  it,  either 
Impliedly  or  expressly.  For  this  reason,  the 
principle  announced  in  Shaw  v.  Georgia 
Railroad,  127  Ga.  8,  55  S.  E.  960,  has  no  ap- 


•For  other  cases  see  same  topic  and  section  NUMBER  ia  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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plica tl an.  In  the  second  place,  the  nndisput- 
ed  evidence  shows  that  the  engineer  was  on 
the  lookout;  that  he  saw  an  object  lying 
near  the  track  which  he  honestly  mistook 
for  a  cross-tie;  and  that,  after  discovering 
that  it  was  an  animate  object,  he  did  every- 
thing in  his  power  to  stop  the  train. 

Counsel  Insist  that  the  case  is  controlled 
by  the  decision  of  this  court  in  Central  of 
Georgia  Ry.  Co.  v.  Pelfry,  11  Ga.  App.  119, 
74  S.  E.  854;  but  there  are  at  least  three 
distinguishing  features  between  that  case 
and  the  present  case.  In  the  first  place,  in 
that  case  the  engineer  was  in  doubt  as  to 
what  the  object  was.  It  was  a  suspicious 
object.  He  asked  his  fireman  what  it  was, 
and  the  fireman  replied  that  he  did  not  know. 
He  thereupon  increased  the  speed  of  the 
train,  and,  instead  of  keeping  his  eyes  fas- 
tened upon  the  track,  he  took  them  oft  and 
looked  around  again  up  the  track  when  it 
was  too  late  to  stop  the  train,  after  discov- 
ering that  a  man  was  lying  prone  upon  the 
track.  That  case  was  decided  upon  its  pe- 
culiar facts,  and  this  court  did  not  intend 
to  hold  (nor  could  it  hold,  in  view  of  the 
decisions  of  the  Supreme  Court  on  the  sub- 
ject) that,  where  an  engineer  honestly  be- 
lieves that  an  object  upon  or  near  the  track 
is  an  inanimate  object,  and  keeps  on  the 
lookout,  and,  as  soon  as  he  discovers  that 
the  object  is  a  human  being,  does  everything 
in  his  power  to  prevent  injury  to  sudi  per- 
son, the  company  would  be  liable.  Indeed, 
in  the  very  case  relied  upon  by  counsel  for 
the  plaintiff,  the  general  rule  is  thus  an- 
nounced :  "If  a  railway  engineer  sees  a  per- 
son lying  on  the  track  at  some  distance 
away,  and  honestly  mistakes  him  for  an  in- 
animate object,  failure  to  check  the  speed  of 
the  train,  or  take  other  precautionary  meas- 
ures, will  not  render  the  company  liable." 
The  present  case  was  within  the  general  rule 
as  announced  by  the  Supreme  Court  of  this 
state,  and  not  within  the  exception  within 
which,  <m  account  of  its  peculiar  facts,  the 
Pelfry  Case  was  held  to  come.  There  was 
no  error  in  directing  a  verdict  in  favor  of 
the  defendant. 

Judgment  aflSrmed. 

On  Motion  for  Rehearing. 

In  the  motion  for  a  rehearing,  counsel  in-r 
sist  that  there  was  such  a  conflict  in  the  ev- 
idence, both  in  reference  to  the  question 
whether  the  deceased  was  drunk  and  volun- 
tarily went  upon  the  track  in  this  condition 
and  the  question  whether  the  company  knew 
of  the  prior  use  of  the  track  as  a  footway, 
as  to  demand  the  submission  to  the  jury  of 
the  question  whether  the  deceased  was  guilty 
of  such  gross  negligence  as  to  prevent  a  re- 
covery. For  the  purposes  of  this  case  it  may 
be  conceded  that  counsel  have  correctly  ap- 
prehended the  evidence,  and  that  the  court 


was  wrong  in  stating.  In  the  original  opin- 
ion,  that  the  evidence  was  undisputed  that 
the  deceased  in  a  drunken  condition  lay  or 
fell  down  upon  the  track,  and  that  there  wa» 
no  evidence  that  the  company  knew  of  tlie^ 
use  of  the  track  as  a  footway.  Let  it  be 
conceded  that  the  deceased  was  not  drank. 
It  Is  utterly  Immaterial  how  he  came  to  be 
upon  the  track,  so  long  as  the  company's  tfs- 
ploy6s  had  nothing  to  dp  with  his  presence 
there,  and  did  not  discover  him  in  time  to 
avoid  killing  him.  Let  it  be  admitted  tliat 
the  deceased  was  not  at  fault,  and  that  the 
company  was  bound  to  look  out  for  him. 
His  widow  must  recover,  if  at  all,  not  be- 
cause her  husband  was  free  from  fault,  but 
because  the  company  was  negligent.  In  what 
does  the  negligence  consist?  The  engineer 
was  on  the  lookout.  He  could  have  been  no 
more  diligent  in  this  respect  If  he  had  an- 
ticipated the  presence  of  the  deceased. 

Surely  counsel  do  not  mean  to  contend 
that  the  train  must  creep  along  at  all  points 
on  the  track  where  pedestrians  have,  with- 
out the  company's  permission,,  previously 
used  the  track  longitudinally  as  a  footway. 
The  engineer  had  his  eyes  open  and  his  vi- 
sion riveted  upon  the  track.  He  saw  what 
he  thought  was  a  cross-tie.  He  had  no  rea- 
son to  suspect  it  was  anything  else.  We 
cannot  agree,  as  counsel  contend,  that  the 
jury  could  arbitrarily  say  the  engineer  had 
no  right  to  assume  the  object  was  inaninuite, 
but  that,  in  the  exercise  of  ordinary  care, 
he  could  have  known  it  was  a  man.  He  says^ 
he  was  honestly  mistaken — that  he  used  his 
eyesight,  and  that  he  had  no  reason  to  be- 
lieve the  object  was  other  than  he  first 
thought  it  to  be.  There  is  nothing  to  dis- 
pute this  testimony.  The  company  was  not 
negligent,  and  the  plaintiff  was  not  entitled 
to  recover,  even  though  her  husband  was 
wholly  free  from  fault 

Motion  denied. 

(U  Ga.  App.  766) 
GURR  V.  STATE.     (No.  4,8ia) 
(Court  of  Appeals  of  Georgia.    Oct  22,  1912.) 

(Byllabut  ly  the  CowL) 

Review  on  Appeal. 

The  exceptions  to  the  charge  of  the  court 
are  without  merit  The  charge  as  a  whole  cov- 
ered every  issue  in  the  case.  The  court  ruled 
correctly  on  the  points  raised  as  to  the  admis- 
sibility of  the  testimony,  and  the  evidence  war- 
ranted the  verdict. 

Error  from  Superior  Court,  Early  County; 
W.  C.  Worrill,  Judge. 

Sam  Gurr  was  convicted  of  crim^  and 
brings  error.    Affirmed. 

W.  I.  Geer,  of  Colquitt,  for  plaintiff  in  error. 
J.  A.  Laing,  Sol.  Gen.,  of  Dawson,  and  B.  B. 
Arnold,  of  Atlanta,  for  the  State. 

RUSSELL^  J.    Judgment  affirmed. 
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(U  Oa.  App.  769) 

WOFFORD  T.  STATE.     (No.  4,341.) 
(Court  of  Appeals  of  Georgia.    Oct  22,  1912.) 

(SyUahuM  5y  the  Court.) 

Sufficiency  of  Evidence. 

The  evidence  was  not  sufficient  to  support 
the  verdict. 

Error  from  City  Oouit  of  CartersvUle ;  A. 
M.  Foute,  Judge. 

Loti  Wofford  WEB  convicted  of  crime,  and 
he  brings  error.    Reversed. 

Wm.  T.  Townsend,  of  Cartersville,  for 
plaintiff  In  error.  Watt  H.  Milner,  SoL*  of 
Cartersville,  for  the  State. 


H.  A.  Mathews,  of  Ft  Valley,  and  R*  H. 
Culverhouse,  of  Knoxvllle,  for  plaintiff  In 
error.  Walter  J.  Grace^  SoL  Gen.,  of  Macon, 
for  the  State. 

RUSSEUJ^  J.    Judgment  reversed. 

(U  Ga.  App.  754) 
SBWBIiL  T.   STATBL     (No.  4,299.) 
(Court  of  Appeals  of  Georgia.     Oct  22,  1912.) 


POTTLE,  J.    Judgment  reversed. 

(11  Oa.  App.  722) 

HATJi  V.  STATE.    (No.  4,002.) 
(Court  of  Appeals  of  Georgia.    Oct  22,  1912.) 

(SyllahuM  5y  the  Court.) 
Review  on  Appeal. 

No  error  of  law  is  complained  of,  and  the 
evidence  authorized  the  conviction  of  the  de- 
fendant 

Error  from  City  Court  of  Dublin;  Jaa.  B. 
Hicks,  Judge. 

Arthur  Hall  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Burch  ft  Burch,  of  Dublin,  for  plaintiff  in 
error.  Qeo.  B.  Davis,  SoL,  of  Dublin,  for 
the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(11  Ga.  App.  722) 

DUNLAP  T.   STATE.     (No.  4,011.) 
(Court  of  Appeals  of  Georgia.     Oct  22,  1912.) 

(SyUabue  by  the  Court.) 

Gabbyino  Weapons. 

The  decision  in  this  case  is  controlled  by 
the  ruling  of  this  court  in  Cheney  v.  State,  10 
Ga.  App.  451,  73  S.  E.  617. 

Error  from  City  Court  of  Ocilla;  H.  E. 
Oxford,  Judge. 

Robert  Dunlap  was  convicted  of  carrying 
weapons,  and  brings  error.    Affirmed. 

Newbem  ft  Meeks,  of  Ocilla,  for  plaintiff 
in  error.  H.  J.  Quincey,  SoL,  of  Ocilla,  for 
the  State. 

RUSSELL^  J.    Judgment  affirmed. 

(11  Ga.  App.  723)  e== 

WILLIAMS  V.   STATBi     (No.  4,014.) 
(Court  of  Appeals  of  Georgia.    Oct  22,  1912.) 

(Syllabue  hy  the  Court.) 
Review  on  Appeal. 

The  circumstances  adduced  in  evidence  by 
the  state  were  insufficient  to  authorize  the  con- 
clusion that  the  defendant  was  guilty. 

Error  from  Superior  Court,  Crawford 
County;  W.  H.  Felton,  Judge. 

Fed  Williams  was  convicted  of  crime,  and 
brings  error.    Reversed. 


(8yUahu4  hy  the  Court.)  * 

Intoxicating  Liquobs  (§  181*)  —  Keeping 
LiQuoB  in  Place  of  Business— £)vrDENCE. 
The  evidence  in  this  case  conclusively 
showing  that  the  intoxicating  liquor  found  in 
the  place  of  business  of  the  accused  was  brought 
and  placed  therein  without  his  knowledge  or 
consent,  and  that  he  was  in  no  wise  connected 
therewith,  and  it  not  appearing  that  he  had 
any  knowledge  that  the  hquor  was  there,  the 
verdict  of  conviction  was  without  evidence  to 
support  it,  and  was  therefore  unauthorized  by 
law. 

[Ed.  Note.— For  other  cases,  see  Intozicatins: 
Liquors,  Cent  Dig.  §   140;  I>ec.  TMp.  |  131.*1 

Error  from  CTity  Court  of  Carroll  ton;  James 
Beall,  Judge. 

J.  D.  Sewell  was  convicted  of  having  in- 
toxicating liquors  in  his  place  of  business, 
and  brings  error.    Reversed. 

Newell  &  Fielder,  of  CarroUton,  for  plain- 
tiff in  error.  C.  E.  Roop,  SoL,  of  Carrollton, 
for  the  State. 

HILL^  0.  J.    Judgment  reyersed. 


DAVIS  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

13,  1912.) 

Error  to  Corporation  Court  of  City  of  New- 
port News. 

One  Davis  was  convicted  of  peddling  without 
a  license,  in  violation  of  law,  and  he  brings  er- 
ror.   Affirmed. 

T.  J.  Christian,  of  Newport  News,  for  plain- 
tiff in  error.  The  Attorney  General,  for  the 
Commonwealth. 

PER  CURIAM.  Upon  practically  the  same 
facts,  the  questions  presented  by  this  record 
were  determined  in  the  case  of  Roselle  v.  Com- 
monwealth, 110  Va.  235,  65  S.  E.  5^6,  adverse- 
ly to  the  appellant  and  in  favor  of  the  common- 
wealth. That  decision  has  since  been  affirmed 
by  the  Supreme  Court  of  the  United  States; 
and  for  the  reasons  there  given  the  Judgment 
here  complained  of  must  be  affirmed. 

Affirmed. 


CARTER  V.  SOUTHERN  RY.  CO.  (Su- 
preme Court  of  South  Carolina.  Dec.  2,  1912.) 
Order  for  reargument  For  former  opinion,  see 
75  S.  E.  952. 

PER  CURIAM.  As  only  four  membere  of 
the  court  heard  this  case  (Mr.  Justice  WATTS 
being  disqualified),  and  as  the  court  is  equally 
divided  in  opinion  on  an  important  question, 
ordered  that  the  case  be  reargued  before  a  full 
court  during  the  term  allotted  for  the  hearing 
of  appeals  from  the  Sixtti  circuit 
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